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FOREWORD, 


Fhoenlx-liln^  fba  Political  Code  rises  from  the  fire.  It  would  have  been 
ready  for  distribution  April  24th  had  it  not  been  for  the  disastrous  conflas^ra- 
tion.  The  entire  issue  was  in  the  bindery  and  burned  on  April  18th.  By  a 
remarkable  stroke  of  good  fortune,  supplemented  by  considerable  energy  and 
a  little  coolheadedness,  we  got  the  plates  out  of  the  press-room  and  away  from 
the  rapidly  advancing  flames  to  a  place  of  security,  saving  everything  except 
the  Contents,  Foreword,  and  Index. 

Tba  fierceness  and  wide  sweep  of  the  fire  licked  up  all  typesetting  machines, 
all  printing  presses,  all  foundry  plants,  all  binding  plants,  all  stock  of  suitable 
book-paper  in  San  Francisco.  Inability  to  get  either  of  these,  or  to  get  any 
kind  of  work  done  on  the  Political  Code,  is  the  only  reason  that  caused  the 
delay  in  its  publication. 

The  Oode  of  Civil  Prooedure  was  running  through  the  press  at  the  time 
of  the  fire.  Some  of  the  plates  of  that  code  were  destroyed,  but  the  ''copy'' 
was  all  saved,  so  that  nothing  had  to  be  reproduced.  The  book  is  now  being 
rapidly  reset,  and  the  final  volume  in  the  series  will  be  issued  with  the  least 
possible  delay.  Had  not  the  fire  supervened,  the  Code  of  Civil  Procedure 
would  have  been  ready  for  delivery  the  first  of  August. 

The  oalamily  was  greats  appalling  in  fact;  our  loss  was  heavy,  including 
one  of  the  finest  editorial  libraries  in  the  whole  country;  but  the  completion 
of  the  California  Codes,  as  undertaken,  will  not  be  interfered  with,  further 
than  the  delay  incident  by  the  loss  of  everything  that  enters  into  the  making 
of  a  law-book  in  the  entire  city  of  San  Francisco,  and  the  installing  of  new 
machinery. 

Additions  and  amendments  by  legislature  in  1906,  in  extraordinary  session, 
to  the  Political  Code,  are  all  found  in  an  appendix  hereto.  The  legislature 
added  sections  597a,  1696a,  1892,  and  4248;  it  amended  sections  630,  1617, 
1636,  1670,  2524,  2528,  3705,  and  3764.  At  the  same  session  of  the  legislature 
sections  297a,  365,  and  3415  were  added  to  the  Civil  Code.  These  will  be 
found  as  inserts  in  the  reprint  from  the  plates  of  that  code.  Sections  901a 
and  1855a  were  added  to  the  Code  of  Civil  Procedure,  and  sections  337,  339, 
954,  1054,  and  1238  of  that  code  amended.  These  will  be  found  inserted  in 
their  proper  places  in  that  code,  which  is  now  in  press.  Several  new  and 
important  statutes  were  enacted,  and  some  old  laws  amended.  These  will  all 
be  found  in  an  appendix  to  the  reprint  from  the  plates  of  Henning's  General 
Laws. 

San  Francisco,  Cal.,  August  3«  1906.  JAMES  M.  KERB. 
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THE   POLITICAL,   CODE 


OF   THK 


STATE  OF  CALIFORNIA. 


AN  ACT  TO  ESTABLISH  A  POLITICAL  CODE. 

[Approved  March  12,  1872.] 


The  people  of  the  state  of  California,"  cepresented  iir  senate  and  assembly, 
do  enact  as  follows:  "   /* 

TITLE  OF  THE  AGli  : 

S  1.     Title  and  divisions  of  thib  .act. } 

§1.    TITLE  AND  DIVISIONS  OF  THIS  ACT.    "Phis  act  shall  be  known 
as  The  Political  Code  of  the  State  of  California,  and  is  diVid«4;;m^o  five  parts, 

■J  ^  w 

as  follows:  '--V-.* 

Part  I.     Of  the  sovereignty  and  people  of  the  state,  and  of  the  poKlicakrights 
and  duties  of  all  persons  subject  to  its  jurisdiction.  '  ^" :  *  ;  ,- 

XL     Of  the  chief  political  divisions,  seat  of  government,  and  legal  dis- 
tances of  the  state. 
in.     Of  the  government  of  the  state. 
rV.     Of  the  government  of  counties,  cities,  and  towns. 
V.     Of  the  definition  and  sources  of  law ;  the  common  law ;  the  publica- 
tion and  effect  of  the  codes ;  and  the  express  repeal  of  statutes. 

History:     Enacted   March   12,   1872. 


As  to  all  codes  one  stetute,  see  post  |  4480 
and  note. 

Am  to  mmendlBir  sections  of  code,  see 
KERR'S  CYC.  Crv.  CODES  H  and  note  pars. 

4.  6. 

As  to  eoBStractlon  of  code,  tn  scnerAl, 
see  post  194,  4478  et  seq.  and  notes. 


As  to  retroactlTo  effect  not  vItcb  to  stat- 
ute anless  expressly  so  declared,  see  post 
I  3  and  note,  and  correspondingr  sections  In 
KERR'S  CYC.  CIV.  CODE,  KERR'S  CYC. 
CODE  OF  CIVIL  PROCEDURE,  and  KERR'S 
CYC.  PEN.  CODE  and  notes. 


PRELIMINAEY    PROVISIONS. 


§   2.    When  code  takes  effect. 
§   3.     Not  retroactive. 
§   4.     Construction  of  the  Political  Code. 
S   5.     Provisions    similar    to    existing    laws, 
how  construed. 

Tenure  of  office  preserved. 

Construction   of   repeal   as   to   certain 
officers. 

Actions,  etc.,  not  affected  by  this  code. 

Limitations  shall  continue  to  run. 

Holidays. 

Same. 


5   6. 
5   7. 


§   8. 

i  9. 
§10. 
§11. 


§  12.     Computation  of  time. 

§  13.  Certain  acts  not  to  be  done  on  holi- 
days. 

§  14.     Seal  defined. 

§  15.    Joint  authority. 

§  16.    Words  and  phrases. 

§  17.     Certain  terms  used  in  this  code  defined. 

§  18.  Statutes,  laws,  or  rules  inconsistent 
with  code  repealed. 

§  19.     Certain  statutes  preserved. 

§  20.    This  act,  how  cited,  etc 


§  2.     WHEN   CODE   TAKES   EFFECT.    This  code  takes  effect  at  twelve 
o'clock,  noon,  of  the  first  day  of  January,  eighteen  hundred  and  seventy- 

'•"•ee.  History:     Enacted   March   12,    1872. 


IS 


W 


PRELIMINARY    PROVISIONS— RETROACTIVE. 


Aji  to  codes  considered  as  passed  on  Itrst 
day  of  session  of  levlslatnre  at  term  when 
adopted,  see  post   1 4478   and   note.    * 

As  to  effect  of  codes,  ffenerally,  see  post 
I  4478  et  seq.   and  notes. 

As  to  publication  of  codes,  see  post  fi  4494 
and  note. 

As  to  statutes  preTalUnir  OTer  codes  where 
passed  at  same  session  of  le^rlslatnre  at 
whlcli  codes  adopted,  see  KERR'S  CYC 
Crv.  CODE  fi  2  par.  3. 

CODES    AS    ONE    SYSTEM    OF    LAWS.— 


Nearly  all  our  greneral  laws  are  arranged 
for  convenience  under  four  main  headingrs 
or  names, — to  wit.  Civil  Code,  Code  of  Civil 
Procedure,  Penal  Code,  and  Political  Code, 
— but  no  one  of  these  codes  is  complete  In 
Itself;  leerislation  under  either  code  Is  in- 
separably Interwoven  with  legislation  un- 
der others;  and  legislation  upon  any  imaR-- 
inable  subject  would  not  be  held  Invalid 
because  found  In  any  particular  code. — 
Lewis  vs.  Dunne.  134  Cal.  291,  294,  86  Am. 
St.  Rep.  257,  66  Pac  Rep.  478.  56  L.  R.  A. 
833. 


§  3.    NOT  RETROACTIVE.    No  part  of  it  is  retroactive,  unless  expressly 
so  declared. 

History:     Enacrft^  ^rch    12,    1872. 
*  *•    • 

1.  Applied,  cited,  construed,  referred  *4;q.*  .*  Korerns,  see  KfiRR'S  CYC.  crv.  code:  |3 

2.  Act    enforcing    performanc^«J'of.*con-      and  note  par.  18. 

tracts,  when  not  retroapt?i^aI*.V  *  As   to   ex   post   facto   laws,   see   KBRR'S 

3.  Amendment  to  statute. ret^tiag  to  pen-      CYC.   PB3N.   code    |  3   and   notes  par    6-8- 

alty.  •'/••••'••  -       .     - 

4.  Amendment — ^Rule  fi8«j;<t  * 

5.  Constitution   doei^  n^l^*  prohibit  retro- 

active legjfl|}ii^ioif« 

6-8.  Codes  fQin^.tti^'^ete  system  of  laws — 
Con8tni£^*ft8*a  whole. 
9.  Groubftpfliilvalidity  of  retroactive  laws. 

10.^  JPuti^cfion    of    appellate    court — Be- 

•    •  '"fsail  of  statutes  giving  jurisdiction. 

lf.'?Re*lrospective  effect  of  subsequent  de- 
cision. 

12.  Betroactive    remedial    statutes,    when 

not  unconstitutional. 

13.  Begistry  laws — Bule  as  to. 

14.  Section  applies  to  amendments. 

15.  Statutes    not    expressly    retroactive — 

How  construed. 

16.  State   school   lands — Effect   of   subse- 

quent legislation. 
17, 18.  Statute    general    in    terms — Construc- 
tion of. 


1.  APPLiIBD,  CITED,  COXSTRUBD,  RE2- 
FKRRBD  TO,  etc..  In:  People  vs.  Parvln. 
74  Cal.  649,  565,  16  Pac.  Rep.  490  (con- 
strued); Stockton  vs.  Weber,  98  Cal.  433, 
438.  83  Pac.  Rep.  332  (cited  In  connection 
with  post  I  3105);  Bank  of  Uklah  vs.  Moore, 
106  Cal.  673,  680,  39  Pac.  Rep.  1071  (con- 
strued with  fi  2955  Civil  Code) ;  Teralta  L. 
&  W.  Co.  vs.  Shaffer,  116  Cal.  518.  523.  68 
Am.  St.  Rep.  194,  48  Pac.  Rep.  613  (con- 
strued). 

As  to  adTeme  possensloii,  effect  ofy  amend- 
ments to  code,  see  KBRR'S  CYC.  CODES  CIV. 
PROC.  IS  318.  320  and  notes. 

As  to  change  of  constmctlon  by  decision 
of  supreme  court  of  state,  see  KERR'S 
CYC.  CIV.  code:  fi  8  and  note  par.  6. 

As  to  chanflTlnff  forms  of  procedure  In 
criminal  actions,  see  KESIR'S  CYC.  PBX. 
CODB  I  3  and  note  par.  9. 

As  to  community  property,  1 164  Clvtl 
Code  not  retroactlTC,  see  KBRR'S  CYC.  CIV. 
code:  1 164  and  note  par.  64. 

As  to  eonstltntlonailty  of  statutes,  see 
monoerraphic  note  by  H.  P.  Farnham,  16 
Lb  R.  A.   646. 

As   to   when  code  Is  silent,  common   law 


and  note  37  Am.  St  Rep.  582. 

As  to  retrospective  statutes,  when  valid^ 
see  notes  6  Am.  Dec.  730;  10  Am.  Dec.  131. 

An  to  republication  of  portions  of  act  en- 
larged and  modified  by  amendment,  effect 
of,  etc.,  see  post  fi  335  and  note. 

As  to  12055  Civil  Code  not  havtav  retro- 
active effect,  see  KE:RR'S  CYC.  CIV.  CODB 
I  2958  and  note  par.  8. 

As  to  title  to  lands  used  as  public  ceme- 
tery, etc.,   see  post   S  3105   and   note. 

As  to  vested  rights,  see  post  |  8  and  note 
pars.    23-43. 

As  to  vested  interent  not  absolute  In  time 
for  commencement  of  action,  see  KERR'S 
CYC.  code:  civ.  PROC.  I  3  and  note. 

2.  ACT  WHICH  SIMPLY  ESNFORCESS 
PBRFORMANCE:  of  contract  according 
to  its  terms  is  not  open  to  objection  because 
It  may  have  retroactive  operation  by  way  of 
relation  to  past  events. — Qalland  vs.  Lewis, 
26  Cal.   46.   48. 

8.  AMISNDMESNT  TO  STATUTE]  RB:- 
LATING  TO  STATUTORY  PENALTY  made 
pending:  appeal  from  judgrment  In  favor  of 
informant,  preventing:  any  further  prose- 
cution of  litlffation  of  any  vested  rlg:ht,  and 
Judgrment  in  favor  of  Informant  cannot 
stand  upon  such  appeal.  —  Anderson  vs. 
Byrnes,  122  Cal.  272,  274,  64  Pac  Rep. 
821. 

4.  AMENDMENT — Rule  as  to  retroactive 
effect  of. — It  Is  no  objection  to  validity  of 
statute  to  say  that  it  is  retrospective  In 
Its  operation.  The  question  Is,  Is  an  amend- 
ment an  ex  post  facto  law  or  does  it 
Impair  obligation  of  contracts,  or  does  it 
deprive  any  one  of  vested  rig^hts?  If  It  does 
none  of  these  things  it  Is  no  objection  that 
It  applies  to  pending:  cases  or  past  trans- 
actions.— Plgrnaz  vs.  Burnett.  119  Cal.  157, 
160.   61   Pac   Rep.   48. 

5.  Constitution  of  this  state  does  not 
prohibit  retroactive  legislation. — Qalland  vs. 
Lewis,  26  Cal.  46,  48.  See  Otis  vs.  Hasel- 
tine,  27  Cal.  81,  82;  People  vs.  Senter,  28 
Cal.   602,  606. 

6.  CODE3S  ARES   INSESPARABLY   INTB»U 


RBTROACTIVB   EFFBCT— CONSTRUCTION. 


(8>       la 


WOmsif  with  each  other,  and  together  they 
form  a  complete  system  of  laws. — People 
T8.  Paryln,  74  Cal.  649,  666,  16  Pac.  Rep. 
490. 

7.  IVkole  code  constmed  together. — 
When  legrlslature  has  launched  scheme  or 
system  to  be  carried  Into  operation  In 
future  for  acquisition  of  private  rights  or 
disposition  of  public  property,  evidently  in- 
tended to  be  exhaustive  of  subject  of  legis- 
lation, whole  plan  is  to  be  considered  to- 
gether, and  language  used  in  one  portion 
of  statute  (unless  contrary  Is  clearly  Indi- 
cated) should  not  be  given  broader  effect 
than  its  purpose  as  part  of  scheme. — People 
vs.  Parvin,  74  Cal.  649,  666,  16  Pac.  Rep. 
490. 

&  DIatvfbvttoB  of  provisions  of  code  Is 
merely  arbitrary  and  for  convenience  of 
reference,  and  by  It  no  force  is  added  to 
suggestion  that  particular  section  Is  to  be 
given  an  independent  effect  without  con- 
sideration of  language  of  other  sections. — 
People  vs.  Parvin,  74  Cal.  649,  665,  16  Pac. 
Rep.  490.  See  Beach  vs.  Von  Detten,  139 
Cal.  462.  466,  73  Pac.  Rep.  187. 

9.  GROUND  OP  INVALIDITY  OP  RET- 
ROACTIVE LAWS. — In  all  cases  where  laws 
confessedly  retrospective  have  been  de- 
clared void,  It  has  been  upon  ground  that 
such  laws  were  In  conflict  with  some  vested 
right,  secured  either  by  some  constitutional 
guarantee  or  protected  by  principles  of 
universal  justice.  —  Oalland  vs.  L.ewls,  26 
Cal.  46,  48.  See  Terrett  vs.  Taylor,  18  U.  S. 
(9  Cr.)   43.  bk.  Z  L.  ed.  660. 

10.  JURISDICTION  OP  APPELLATE: 
COURT  depending  upon  statute,  repeal  of 
statute  takes  away  this  Jurisdiction. — First 
Nat.  Bank  vs.  Henderson,  101  Cal.  307,  309, 
36  Pac.  Rep.  899.  See  United  States  vs. 
Schooner  Peggy,  6  U.  S.  (1  Cr.)  103.  bk.  2 
L.  ed.  49;  Yeaton  vs.  United  States,  9  U.  a 
(5  Cr.)  281,  bk.  8  L.  ed.  101;  Schooner 
Rachel  vs.  United  States.  10  U.  S.  6  Cr.)  329, 
bk.  8  Lu  ed.  239;  United  States  vs.  Preston, 
28  U.  a   (3  Pet.)  67.  bk.  7  L.  ed.  601. 

11.  RETROACTIVE  EPPECT  OP  SUR- 
SE^UENT   DECISION   NOT   PERMITTED.— 

Subsequent  decision  of  higher  court  in  dif- 
ferent case  giving  different  exposition  to 
point  of  law  from  one  declared  and  known 
when  settlement  between  parties  takes 
place  cannot  have  retroactive  effect  and 
overturn  such  settlement. — Cooley  vs.  Cala- 
veras Co..  121  Cal.  482.  486,  63  Pac.  Rep. 
1076.  See  Lyon  vs.  Richmond.  2  John.  Ch. 
(N.  Y.)  61. 

12.  RETROSPECTIVE  REMEDIAL  STAT- 
UTES which  do  not  impair  contracts  or 
disturb  vested  rights  are  not  unconstitu- 
tloifal,  and  legislature  may.  from  time  to 
time,  alter,  change,  or  modify  remedy,  pro- 
vided In  so  doing  they  do  not  affect  the 
right;  but  whenever  they  so  far  alter  rem- 
edy as  to  Impair,  destroy,  change,  or  render 
right  scarcely  worth  pursuing,  they  neces- 
sarily Impair  obligation  of  contract  upon 
which  such  right  is  vested. — Teralta  L.  & 
W.  Co.  vs.  Shaffer,  116  Cal.  618,  623.  68  Am. 


St.  Rep.  194,  48  Pac.  Rep.  613.  See  Smith 
vs.  Morse,  2  Cal.  524;  Scarborough  vs.  Du- 
gan,  10  Cal.  306;  Tuolumne  Redemption  Co. 
vs.  Sedgwick,  16  Cal.  515;  People  vs.  Sey- 
mour, 16  Cal.  332,  76  Am.  Dec.  521;  Dentzel 
vs.  Waldie.  80  Cal.  138;  Moore  vs.  Martin, 
38  Cal.  428;  Oullahan  vs.  Sweeney,  79  Cal. 
637,  12  Am.  St.  Rep.  172,  21  Pac.  Rep.  960; 
Bates  vs.  Gregory.  89  Cal.  887,  26  Pac.  Rep. 
891. 

IS.  REGISTRY  LAWS  are  usually  not 
held  to  have  retroactive  effect  except  so  far 
as  they  may  affect  vested  rights. — Bank  of 
Uklah  vs.  Moore,  106  Cal.  673,  680.  39  Pac. 
Rep.    1071. 

14.  SECTION  APPLIES  TO  AMEND- 
MENTS to  laws  equally  with  original. — 
Teralta  L.  &  W.  Co.  vs.  Shaffer.  116  Cal. 
618.  622.  68  Am.  St  Rep.  194.  48  Pac.  Rep. 
613.  See  Central  Pac.  R.  Co.  vs.  Schakel- 
ford,  63  Cal.   261. 

15.  STATUTES  NOT  EXPRESSLY  RE- 
TROACTIVE in  terms  should  not  be  con- 
strued so  as  to  affect  past  transactions,  es- 
pecially where  such  construction  would 
work  injustice  or  disturb  vested  rights. — 
People  ex  rel.  Thorne  vs.  Hays,  4  Cal.  127, 
132;  Scale  vs.  Mitchell,  6  Cal.  402;  Stockton 
&  V.  R.  Co.  vs.  Stockton.  41  Cal.  147,  162; 
Sharp  vs.  Blankenship,  69  Cal.  288;  Central 
Pac.  R.  Co.  vs.  Shackelford,  63  Cal.  261. 
Ala.  Boyce  vs.  Holmes,  2  Ala.  54.  N.  Y. 
People  ex  rel.  Israel  vs.  Tibbets,  4  Cow. 
384;  Beadleston  vs.  Sprague,  6  John.  101. 
Pa.  Bedford  vs.  Shilling,  4  Serg.  &  R.  401. 
8  Am.  Dec.  718.  Ped.  Calder  vs.  Bull,  3 
U.  S.  (3  Dall.)  386,  bk.  1  L.  ed.  648;  Ogden 
vs.  Blackledge.  6  U.  S.  (2  Cr.)  272,  bk.  2 
Ifc  ed.  276;  United  States  vs.  Fisher.  6  U.  S. 
(2  Cr.)  858.  bk.  2  L.  ed.  304.  Eng.  Hitch- 
cock vs.  Way,  6  Adol.  &  E.  943,  88  Eng. 
C.  L.  249. 

16.  STATE  SCHOOL  LANDS  —  Applica- 
tion for. — Where  application  to  purchase 
lands  was  made  prior  to  passage  of  Cur- 
ative Act  of  March  24,  1870  (Stats.  1870, 
p.  372).  provisions  of  act  of  March  27,  1872, 
limiting  effect  of  former  act  In  matter  of 
school  lands  to  amount  of  320  acres  for  any 
one  purchaser,  had  no  application,  and  after 
such  applicant's  title  had  once  been  valid- 
ated, it  was  not  in  power  of  legislature  to 
place  other  limitations  to  title  thus  con- 
ferred upon  applicant.  —  People  ex  rel. 
Eadie  vs.  Noyo  L.  Co.,  99  Cal.  456,  460,  34 
Pac.   Rep.    96. 

17.  STATUTE  GENERAL  IN  TERMS — 
CoBstmed  to  apply  to  particular  class  of 
past  transactions  as  to  which  It  would  be 
futile  or  practically  Ineffectual  unless  lan- 
guage necessarily  requires  such  construc- 
tion.— San  Francisco  Sav.  Union  vs.  Recla- 
mation Dist.,  144  Cal.  639.  649,  79  Pac.  Rep. 
874. 

18.  Statutes  should  not  be  construed  so  as 
to  give  them  retroactive  operation  unless 
it  is  clearly  apparent  that  such  was  Inten- 
tion; if  there  is  nothing  in  terms  of  act  to 
Indicate  different  construction.  It  should 
be    given    only   prospective   operation. — San 
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CONSTRUCTION— RULCS    CF. 


Francisco  Sav.  Union  vs.  Reclamation  Dist.»  Gates  vs.  Salmon,  28  Cal.  320;  Allen  vs. 
144  Cal.  639,  649,  79  Pac.  Rep.  374.  See  Allen,  95  Cal.  184,  27  Pac.  Rep.  30,  30  Id. 
People  ex  rel.  Tborne  vs.  Hays,  4  Cal.  127;       213,  16  L.  R.  A.  646. 

§  4.  CONSTRUCTION  OF  THE  POLITICAL  CODE.  The  rule  of  the 
common  law  that  statutes  in  derogation  thereof  are  to  be  strictly  construed, 
has  no  application  to  this  code.  The  code  establishes  the  law  of  this  state 
respecting  the  subjects  to  which  it  relates,  and  its  provisions  and  all  proceed- 
ings under  it  are  to  be  liberally  construed,  with  a  view  to  effect  its  objects 
and  to  promote  justice. 

History:    Enacted  March   12,   1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Codes  construed  as  one  statute. 

3.  Code  provisions  relating  to  consanguinitj, 

etc. — Disqualification  of  justice. 

4.  Common-law  rule  as  to  uses  and  trusts — 

How  far  adopted  by  code. 

5.  Construction  of  general  and  special  laws 

— Rule  as  to. 

6.  Judicial  interpretation  of  statute. 

7.  Proceedings  in  favor  of  property  owner 

— ^Liberal  construction  of. 
8,9.  Rule   of   statutory   construction — Excep- 
tion. 
10.  More  specific  provision  controls  general 
provision. 

1.  APPLIED,  CITBD,  CO!f  STRUED,  Re- 
FERRED  TO,  etc..  In:  Hemstreet  vs.  Was- 
sum,  49  Cal.  273,  274  (cited  with  1 1159  Code 
Civ.  Proc);  People  ex  rel.  Parkinson  vs. 
Blssell,  49  Cal.  407.  412  (construed);  Robin- 
son vs.  Southern  Pac.  Co.,  105  Cal.  626,  558. 
38  Pac.  Rep.  94,  722,  28  L.  R.  A.  773  (con- 
strued): Estate  of  Fair,  132  Cal.  523.  635. 
84  Am.  St.  Rep.  70,  60  Pac.  Rep.  .«42.  64  Id. 
1000  (cited);  City  St.  Imp.  Co.  vs.  Babcock. 
139  Cal.  690,  692,  73  Pac.  Rep.  666  (con- 
strued with  post  I  326). 

As  to  coiiiitmctlon  of  code*,  1b  seiienil, 
see  post  fi  4478  and  note. 

As  to  constractloit  of  vtatnteo,  eommon« 
law  rule,  see  KERR'S  CYC.  CIV.  CODE  S4 
and  note  pars.   3,  4. 

As  to  liberal  conntmction,  meaning  of 
term,  see  KERR'S  CYC.  CIV.  CODE  |  4  and 
note  par.   10. 

As  to  law  of  state  established  by  codes, 
see  KERR'S  CYC.  CIV.  CODE  fi  4  and  note 
pars.   23-26. 

As  to  meanliiv  of  elanse  "Tvlth  a  tIotv  to 
effect  Its  object  and  to  promote  Jastlce,**  see 
KERR'S  CYC.  Crv.  CODE  (4  and  note. 

As  to  statutes,  snlllclency  of  enacting 
clause,  etc.,  see  note  64  Am.  St.  Rep.  7,  and 
see  Lewis  vs.  Dunne,  134  Cal.  291.  86  Am. 
St.  Rep.  257,  66  Pac.  Rep.  257,  55  L. .  R.  A. 
833,  where  subject  Is  considered  In  refer- 
ence to  code  commissioner's  proposed 
amendments  to  California  codes. 

2.  CODES  ARE  CONSTRUED  AS  ONE 
STATUTE. — Robinson  vs.  Southern  Pac.  Co., 
105  Cal.  526,  657.  38  Pac.  Rep.  94,  722,  28 
L.  R.   A.   773. 

See  post  fi  4480  and  note. 

8.  CODE  PROVISIONS  REl^ATINO  TO 
CONSANGUINITY    OR    AFFINITY,    and    not 


rule  of  common  law,  apply  where  objection 
Is  made  to  qualiflcatlon  of  Justice  to  sit  In 
case,  upon  grround  that  he  Is  related  to  one 
of  parties  by  affinity  within  third  degrree, 
as  provided  by  §  170  of  Code  of  Civil  Pro- 
cedure, and  held,  under  facts  of  case  and 
code  rule,  that  disqualification  did  not  ex- 
ist— Robinson  vs.  Southern  Pac.  Co..  105 
Cal.  626.  557.  88  Pac.  Rep.  94.  722.  28  U  R. 
A-  778. 

4.  COMMON-LAW  RULE  AS  TO  USES  AND 
TRUSTS. — Whatever  may  be  considered  as 
constituting  common  law  (in  this  case  re- 
lating: to  statute  of  uses  and  trusts)  is 
adopted  by  1 4468  of  this  code  so  far  "as 
it  is  not  repugrnant  to  or  inconsistent  with 
constitution  or  laws  of  this  state." — Estate 
of  Fair,  132  Cal.  523,  585,  84  Am.  St  Rep. 
70,  60  Pac  Rep.  442.  64  Id.  1000. 

5.  CONSTRUCTION  OF  GENERAL  AND 
SPECIAL  ACTS— Rule  as  to.— It  Is  settled 
rule  of  this  state  that  statute  which  changres 
power  and  duty  of  municipal  officers  in  Im- 
portant respects  Is  g:eneral  law  and  has  uni- 
form operation.  If  it  is  made  applicable  to 
all  cities  or  to  all  of  class. — Hellman  vs. 
Shoulters.  114  Cal.  136,  148,  44  Pac.  Rep. 
915,  46  Id.  1057.  See  Thomason  vs.  Ash- 
worth.  78  Cal.  73,  14  Pac.  Rep.  615;  Deyoe 
vs.  Superior  Court,  140  Cal.  476,  487,  98 
Am.   St   Rep.   73,   74   Pac.   Rep.    28. 

6.  JUDICIAL  INTERPRETATION  OF 
STATUTE. — Where  langruagre  of  statute  Is 
clear,  and  leaves  no  doubt  as  to  legislative 
intent,  there  is  no  room  for  interpretation, 
and  Judicial  discretion  cannot  break  its 
force,  however  disastrous  consequences  may 
be.— Tn  re  Mitchell,  120  Cal.  384,  386,  62 
Pac.    Rep.    799. 

7.  PROCEEDINGS  IN  FAVOR  OF  PROP- 
ERTY-OWNER, for  purpose  of  enablingr 
him  to  prevent  taklngr  of  his  property  for 
public  improvement,  which  he  does  not  de- 
sire, should  receive  liberal  construction 
with  view  to  effect  its  object  and  promote 
Justice,  differing:  in  this  respect  from  rule 
that  obtains  with  respect  to  proceedings 
agralnst  property-owner,  to  effect  that  all 
such  proceedings  must  be  construed  with 
strictness  and  all  requirements  of  statute 
precisely  followed,  if  they  are  of  such  na- 
ture that  by  any  possibility  owner  might 
be  prejudiced  by  failure  to  observe. — City 
St.  Imp.  Co.  vs.  Babcock,  139  Cal.  690,  692, 
73  Pac.  Rep.   666. 

8.  RULE  OF  STATUTORY  CONSTRUC- 
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Tioif  l8  that  adoption  In  one  statute,  for 
purpose  of  carrying:  Its  provisions  Into 
effect,  of  provisions  of  another  statute  in 
reference  thereto,  does  not  include  subse- 
quent modiflcatlons  of  these  provisions  In 
statute  referred  to,  unless  clear  intent  to 
do  so  is  expressed. — Ramlsh  vs.  Hartwell, 
126  Cal.  443,  446,  58  Pac.  Rep.   920. 

•«  Exception  to  rale  stated  abore. — Rule 
stated  in  preceding:  paragraph  Is  subject  to 
qualified  exception  in  cases  of  adoption  into 
special  act  of  provisions  of  law  then  in 
force  by  virtue  of  general  laws.  In  such 
cases,  subsequent  modifications  of  general 
law  will  be  deemed  to  be  with  intent  of 
such  adoption,  so  far  as  they  are  consistent 


with  purposes  of  particular  act. — Ramlsb 
vs.  Hartwell,  126  Cal.  443.  447,  58  Pac.  Rep. 
920.     See  Kirk  vs.  Rhoads.  46  Cal.   898,  403. 

10.  MORE  SPBCIFIG  PROVISION  CON- 
TROLS 61SNERAL.  PROVISION,  without  re- 
gard to  their  comparative  dates,  two  acts 
operating  together,  and  neither  working 
repeal  of  other. — Martin  vs.  Election  Com- 
missioners, 126  Cal.  404,  411,  58  Pac.  Rep. 
932.  See  Mlcli.  Crane  vs.  Reeder,  22  Mich. 
322,  323.  N.  T.  Coxe  vs.  State,  144  N.  T. 
396,  397,  39  N.  E.  Rep.  400;  People  ex  rel. 
Leet  vs.  Keller,  157  N.  Y.  90.  97,  51  N.  E. 
Rep.  431.  Pa.  Commonwealth  ex  rel. 
Brldgewater  School  Directors  vs.  Council 
for  Montrose,  52  Pa.  St  391. 


§5.  PROVISIONS  SIMILAR  TO  EXISTINO  LAWS,  HOW  CON- 
STRUED.  The  provisions  of  this  code,  so  far  as  they  are  substantially  the 
same  as  existing  statutes,  must  be  construed  as  continuations  thereof,  and 
not  as  new  enactments. 

History:     Enacted    March   12,   1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Titles— Conflict  of  code  provisions. 

1.  APPI.IBD,  CrrBD,  CONSTRUBD,  RE- 
FERRED TO,  etc.,  in:  People  vs.  Freese, 
76  Cal.  633,  636,  18  Pac.  Hep.  812  (construed 
with  post  14481). 

As  to  confllctlnflT  provlslona  of  code  and 
aacertainmeiit  of  fatenilOB  of  lefftslatnre, 
see  post  I  4481  and  note. 


As  to  pilot   commissioners,  rlffbt  to   pos- 
sewttion  of  office,  etc.,  see  post  {368  and  note. 

2.     TITLES — Conflict    of    code    provisions. 

— There  is  nothing:  in  provisions  of  5  4481 
post  inconsistent  with  provisions  of  this 
section.  Subject-matter  of  title  should  be 
ascertained,  not  so  much  from  headlines  as 
from  its  contents. — People  vs.  Freese,  76 
Cal.  633,  636,  18  Pac.  Rep.  812. 


§  6.  TENXTBE  OF  OFFICE  PRESERVED.  All  persons  who,  at  the  time 
this  code  takes  eflFeet,  hold  ofiSee  under  any  of  the  acts  repealed,  continue  to 
hold  the  same  according  to  the  tenure  thereof,  except  those  oflScers  [offices] 
which  are  not  continued  by  one  of  the  codes  adopted  at  this  session  of  the 
legislature,  and  excepting  offices  filled  by  appointment. 

History:     Enacted    March   12,   1872;     amended   March    30,    1874,   Code 
Amdts.  1873-4,  pp.  3,  4. 


1.  Applied,  cited,  construed,  referred  to. 

2.  "Tenure"  defined. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  People  ex  rel.  Park- 
inson vs.  Bissell,  49  Cal.  407,  411,  412  (con- 
strued). 

As  to  ofllces,  realffnntloB,  vacaiicleii,  etc., 
see  post  I  995  et  seq.  and  notes. 

Am  to  poTveni  and  dutleii  of  soTemor  to 
mipplT'  Tacancleo,  see  post  §  380  subd.  3  and 
note. 

As  to  tenure  of  office,  holding  oTer  until 
»nee«fl«or  appointed,  see  post  (879  and  note. 


As  to  Toeaneles,  Iiott  occvrrlngT)  see  post 
fi  996  and  note. 

As  to  Taeaney,  officer  llllinff  vn  expired 
term,  see  post  1 1004  and  note. 

2.     ^TENURE,*'    as    used    In    this    section 

In  respect  to  office  of  Inspector  of  gas 
meters,  to  be  construed  as  meaning:  term, 
effect  of  which  is  to  continue  Incumbent  In 
office  for  period  of  four  years  from  time 
of  his  appointment.  And  under  that  con- 
struction— his  term  not  having  expired — 
governor  had  no  power  to  appoint. — People 
ex  reL  Parkinson  vs.  Blssell,  49  Cal.  407, 
412. 


§7.     CONSTRUCTION    OF    REPEAL    AS    TO    CERTAIN    OFFICERS. 

When  any  office  is  abolished  by  the  repeal  of  any  act,  and  such  act  is  not  in 
substance  re-enacted  or  continued  in  either  of  the  four  codes,  such  office 
ceases  at  the  time  the  code  takes  effect. 

History:     Enacted   March   12,   1872. 


Am  to   tcaiire  of  ofllce,  see   ante   |  6   par. 
2;  post  (879  and  note. 


Aa  to  repeal  of  atatvtea,  etc.,  see  post  S  18 
and   note. 
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§  8.  ACTIONS,  ETC.,  NOT  AFFECTED  BT  THIS  CODE.  No  action 
or  proceeding  commenced  before  this  code  takes  effect,  and  no  right  accrued, 
is  affected  by  its  provisions,  but  the  proceedings  therein  must  conform  to  the 
requirem6nts  of  this  code  as  far  as  applicable. 

History:     Enacted   March   12,    1872. 

I.     In  General — Obligations  of  Contract. 

1.  Applied,  cited,  construed,  referred  to. 

2.  All  laws  impairing  obligation  of  con- 

tract prohibited. 
8.  Amended   statute  extending  right  of 
possession  in  mortgager — Effect '  of. 

4.  Contracts  with  state. 

5.  Degree  of  impairment  not  material. 

6.  Judiciary  will  set  aside  legislation  and 

protect  rights,  when. 

7.  Judgment,  in  sense  of  constitution,  is 

contract. 

8.  Law  enters  into  contract  as  part  of 

same. 

9.  Same — Exception    as    to    statute    of 

limitations. 

10.  Law  which  creates  contract — Construc- 

tion of. 

11.  Law  made  after  existence  of  contract, 

altering  terms,  etc. 

12.  Obligation   may  be  impaired  without 

being  destroyed. 

13.  Obligation  of  contract — ^What  includes. 

14.  Power   of   legislature   to   affect   past 

contracts,  etc. 

15.  Prohibition  to  sue  as  impairment. 
16-18.  Bestriction  as  to  impairing  obligation 

applies  to  state. 
10.  Bequiring  performance  of  other  con- 
ditions, effect  of. 

20.  State  or  municipal  corporations — En- 

actments, how  construed. 

21.  Statute   not   intended   to  have   retro- 

active effect. 

22.  Statute  impairs  obligation,  when. 

XL    Vested   Bights. 

23.  Beneficiary's  interest  in  policy  of  in- 

surance— Not  vested  right. 

24.  Bounties  given  by  statute,  when  vested 

right. 

25.  Code  cannot  devest  rights  of  trustees, 

etc. 
£6.  Contract  made  in  behalf  of  state  by 
state  prison  commissioners. 

27.  Ferry  privilege — Vested  right  in. 

28.  Funding   debt  of  city  of   San   Fran- 

cisco— Liens  of  judgment,  when  not 
affected. 

29.  Grant  of  land — ^When  irrevocable. 

30.  Law   imposing  payment  for  improve- 

ments, effect  of. 

31.  Law  reducing  interest  rate — Effect  of. 
32,  33.  Limitation  of  powers  of  legislature. 
34, 35.  Mutual     benefit     insurance     policy  — 

Equities  in. 

36.  Municipal  corporations — Effect  of  laws 

extending  boundaries. 

37.  Becording  acts — Power  of  legislature 

to  pass. 

38.  Bepeal  of  statute  before  penalty  en- 

forced. 


39.  Salaries  of  judges  of  state  courts — 
Bight  not  vested. 

40.  Statutes  transferring  vested  rights, 
when  void. 

41.  State  cannot  annul  contracts  with  in- 
dividuals. 

42.  Statute  prescribing  modes  by  which 
party  may  be  devested  of  property 
strictly  construed. 

43.  Vested  right  not  necessarily  perfect 
right. 

m.   Legislative  Control  of  Bemedy — ^Practice. 

44.  Burden  of  proof — Bight  to  estrays. 
45-50.  Changing  or  altering  remedy — ^Legis- 
lative control  over — Denial  of  rem- 
edy is  impairment  of  right. 

51.  Civil  right  cannot  exist  without  rem- 
edy. 

52.  Constitutionality  of  retrospective  reme- 
dial laws. 

53.  Destroying  contracts  by  denying  rem- 
edy. 

54.  Distinction  between  obligation  of  con- 
tract and  remedy. 

55.  Forms  of  action  or  modes  of  remedy — 
How  far  may  be  changed. 

56.  Bepeal  of  statute  as  to  inchoate  right. 

57.  Bemedy  included  in  term  "obligation 
of  a  contract." 

58.  Bemedy  as  applied  to  redemption  of 
property. 

59.  B«medy  and  validity  are  alike  parts  of 
obligation. 

60,  61.  Statute  extending  time  of  redemption 

— ^When  unconstitutional. 
62, 63.  Suspension    of    remedies,    effect    of — 

Cases  compared. 
64.  Shortening  time  of  one  remedy,  when 

does  not  affect  independent  remedy. 

L     IN  GENERAL— OBLIGATIONS  OP  CON- 
TRACT. 

1.     Applied,  cited,  constraed,  referred  to. 

— The  section  has  never  been  referred  to. 

A«  to  actions  In  i^cneral,  see  KBRR'S 
CYC.  code:  cnr.  PROC.  5  307  and  note. 

As  to  action  commenced  before  code  takes 
effect,  see  similar  provision  In  KERR'S 
CYC.  CODS  cnr.  PROC.  |  8  and  note. 

As  to  criminal  actions  commenced  before 
code  takes  effect,  see  KERR'S  CYC.  PEN. 
CODE  Crv.  PROC.  5  8   and  note. 

As  to  contract  not  subject  to  be  impaired 
by  act  of  leslslatare  or  decision  of  courts 
alterlnir  construction  of  latv,  general  rule 
as  to,  see  KERR'S  CYC.  CIV.  CODE  |  3 
note  par.  11  and  cases  there  cited. 

As  to  criminal  offenses,  committed  before 
code  went  into  effect,  see  KERR'S  CYC. 
PEN.  CODE  fi  6  and  note. 

As  to  conTcyances  Toid  as  asalnst  sub- 
sequent   purchaser,    etc.,    wbere    not    rcflrls- 
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tcred,  see  ICBRR'S  CYC.  CIT.   CODES  1 1214 
and  note  par.  84. 

As  to  homestead  laws,  wheii  Impairing 
eUiSflitloB  of  contracts,  see  note  78  Am.  Dec. 
464. 

As  to  Bumrlaccy  Tested  rights  arising  out 
ofy  see  note  84  Am.  St.  Rep.  437. 

Aa  to  remedial  rishts,  see  KERR'S  CYC. 
CODE  Crv.  PROC.  §  8  and  note. 

As  to  rlffht  of  appeal,  see  KBRR'S  CYC 
CODE  Cnr.  PROC.  S  939  and  note. 

As  to  recordlBs  acts,  la  vcaeral,  see 
KERR'S  CYC.  cnr.  CODE  §{1213.  1218  and 
notes. 

Aa  to  reiplstry  laws,  except  sach  as  affect 
Tested  riffhts,  not  held  retroactlTc,  see  ante 
I  3  and  note  par.  13. 

Aa  to  statute  of  limitations.  Tested  rl^lit 
not  existlaff  In  rannlnv  of,  see  post  |  9  and 
note  par.   12. 

Aa  to  smramp  and  oTcrlloTred  lands.  Tested 
Tifflita  la,  see  post  fi  3442  et  seq.  and  notes. 

3.  ANY  LAIV  IVHICH  IMPAIRS  OBLI- 
GATION  OF   CONTRACT   IS   PROHIBITED! 

and  this  restriction  Is  not  aimed  solely  at 
laws  which  expressly  destroy  or  annul  con- 
tracta  or  in  certain  degrree  impair  their  ob- 
ligation, but  it  applies  also  to  all  laws 
which  in  any  substantial  decree  impair  ob- 
ligation of  contracts. — Welsh  vs.  Cross.  146 
Cal.  621.  624,  81  Pac.  Rep.  229. 

3.  AMENDED  STATUTE  EXTENDING 
RIGHT    OF   POSSESSION    IN    MORTGAGER 

to  period  of  twelve  months  is  substantial 
Impairment  of  obllgration  of  contract  limit- 
ing rig-ht  of  possession  to  six  months. — 
Haynes  vs.  Tredway,  133  Cal.  400,  402,  65 
Pac.  Rep.  892.  Se«*  Savings  Bank  of  San 
Diego  vs.  Barrett,  126  Cal.  413,  68  Pac.  Rep. 
S14. 

4.  CONTRACTS  WITH  STATE.— Provi- 
sion of  constitution  prohlbttlnv  impairment 
4»f  obligation  of  contract  refers  to  contracts 
between  individuals  and  cannot  refer  to 
contracts  between  individuals  and  state  be- 
cause state  cannot  be  sued. — Myers  vs.  Eng- 
lish, 9  Cal.  341,  342,  351.  See  Cohen  vs. 
Wright,  22  Cal.  293;  Langford  vs.  King,  1 
Mont.   33;   39. 

5.  DEGREE  OF  IMPAIRMENT  NOT  MA- 
TERIAl*. — Prohibition  as  to  impairment  of 
obligation  of  contract  has  no  reference  to 
degree  of  impairment;  the  largest  and  least 
are  alike  forbidden. — Bates  vs.  Gregory,  89 
Cal.  387,  393,  26  Pac.  Rep.  891.  See  People 
ex  rel.  McLane  vs.  Bond,  10  Cal.  563;  United 
States  ex  rel.  Von  Hoffman  vs.  City  of 
Quinoy,  71  U.  S.  (4  Wall.)  535,  bk.  18  L.  ed. 
403;  Edwards  vs.  Kearzey,  96  U.  S.  595,  bk. 
24  Li.  ed.  793;  United  States  ex  rel.  Wolff  vs. 
Kew  Orleans,  103  U.  S.  358,  bk.  26  L.  ed.  395. 

«.  JUDICIARY  'Wll.Ii  SET  ASIDE  LEG- 
ISLATION AND  PROTECT  RIGHTS  where 
legislature  oversteps  limit  prescribed  by 
constitution  and  attempts  to  impair  obliga- 
tion of  contracts  or  pass  ex  post  facto  laws, 
etc — People  ex  rel.  McCauley  vs.  Brooks, 
16  Cal.  11,   40. 

7.     JUDGMENT    IN    SENSE    OF    CONSTI- 


TUTION   is    a    contract.  —  Scarborough    vs. 
Dugan,  10  Cal.  305,  309. 

8.  L.A1V  ENTE^IS  INTO  CONTRACT  AND 
FORMS  A  PART  OF  IT,  and  obligation  of 
such  contract  must  depend  upon  law  exist- 
ing at  time  contract  was  made. — Robinson 
vs.  Magee,  9  Cal.  81,  84,  70  Am.  Dec.  638; 
People  vs.  Bond,  10  Cal.  563,  672.  See  Ar- 
guello  vs.  Edinger,  10  Cal.  150;  People  ex 
rel.  McCauley  vs.  Brooks,  16  Cal.  11,  32; 
Bates  vs.  Gregory,  89  Cal.  387,  393,  26  Pac. 
Rep.  891;  Teralta  L«.  &  W.  Co.  vs.  Shaffer, 
116  Cal.  518,  522,  58  Am.  St.  Rep.  194,  48 
Pac  Rep.  613;  Haynes  vs.  Tredway,  133  Cal. 
400,  402,  65  Pac.  Rep.  892;  Welsh  vs.  Cross, 
146  Cal.  621.  624,  81  Pac  Rep.  229;  United 
States  ex  rel.  Von  Hoffman  vs.  City  of 
Quincy,  71  U.  S.  (4  Wall.)  535,  550,  bk.  18 
Li.  ed.  403;  Brine  vs.  Hartford  F.  Ins.  Co., 
96  U.  S.  627,  bk.  24  U  ed.  858. 

9.  Exceptions  to  rule. — Statutes  of  lim- 
itations do  not  enter  Into  contract  as  part 
of  law  thereof. — ^Billings  vs.  Hall,  7  Cal.  1,  4. 

10.  LAIV  WHICH  CREATES  CONTRACT 

cannot  properly  be  said  to  impair  obligation 
of  contracts  so  far  as  it  does  not  affect 
rights  and  contracts  of  third  parties. — Smith 
vs.  Morse,  2  Cal.  524,  544. 

11.    IaXw    made    after    existence 

OF  CONTRACT  which  alters  terms  of  It  by 
rendering  it  less  beneficial  to  creditor  or 
by  defeating  any  of  terms  which  parties 
agreed  upon,  essentially  impairs  its  obli- 
gations and  Is  in  violation  of  constitution. 
— People  ex  rel.  McLane  vs.  Bond,  10  Cal. 
663,  572.  See  Blanchard  vs.  Russell,  13 
Mass.  1,  16,  7  Am.  Dec.  106;  New  Jersey  vs. 
Wilson,  11  U.  S.  (7  Cr.)  164,  166,  bk.  3  L.  ed. 
303. 

12.  OBLIGATION  OF  CONTRACT  MAY 
BE  IMPAIRED  -WITHOUT  BEING  ENTIRE- 
LY DESTROYED. — Robinson  vs.  Magee,  9 
Cal.  81,  84,  70  Am.  Dec.  638. 

18.  OBLIGATION  OF  CONTRACT  IN- 
CLUDES EVERYTHING  WITHIN  ITS 
OBLIGATORY  SCOPE,  and  nothing  is  more 
important  among  these  elements  than 
means  of  enforcement. — Welsh  vs.  Cross, 
146  Cal.  621,  624,  81  Pac.  Rep.  229.  See 
Edwards  vs.  Kearzey,  96  U.  S.  595,  600,  bk. 
24  L..  ed.  793. 

14.  POWER  OF  LEGISLATURE  TO 
AFFECT  PAST  CONTRACTS  and  alter  or 
destroy  nature  or  tenure  of  estates  cannot 
be  maintained. — Dewey  vs.  Lambier,  7  Cal. 
347,  348.  See  Cohen  vs.  Davis,  20  Cal.  186. 
195;  White  vs.  Moses,  21  Cal.  34,  41;  Scott 
vs.  Dyer,  54  Cal.  430,  434. 

18.  PROHIBITION  TO  SUE  AS  IMPAIR. 
MENT. — Contract  is  as  much  impaired  by 
prohibition  to  sue  upon  it  as  it  Is  by  direct 
legislative  action  declaring  It  void. — Scar- 
borough vs.   Dugan,  10  Cal.   305,  309. 

16.  RESTRICTION  AS  TO  IMPAIRING 
OBLIGATION  of  contracts  applies  to  con- 
tracts to  which  state  Is  party  as  fully  as 
to  contracts  between  individuals. — Rose  vs. 
Estudillo,  39  Cal.  270,  274.  See  People  vs. 
Morse,  43  Cal.  534.  538;  Sawyer  vs.  Colgan. 
102  Cal.  283,  292,  36  Pac.  Rep.   580. 
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17.  State    cannot     Impair    obllsation     of 

contract  by  subsequent  le^lslatfon  entered 
into  with  private  persons  any  more  than  If 
contract  was  between  two  or  more  cltl- 
«ens. — Floyd  vs.  Blandlngr.  64  Cal.   41,  45. 

18.  State  has  no  more  power  to  Impair  an 
oblieration  into  which  she  herself  has  en- 
tered than  she  can  contracts  of  individuals. 
— People  ex  rel.  McCauley  vs.  Brooks,  16 
Cal.    11.   30. 

19.  RB<tUIRING  PERFORMANCB  OF 
OTHE2R  CONDITIONS  to  make  contract 
operative  is  impairingr  its  obllsration. — Peo- 
ple ex  rel.  McCauley  vs.  Brooks,  16  Cal. 
11.  33. 

20.  state:  OR  MUNICIPAL  CORPORA- 
TION enactments  providing:  for  meeting 
debts  or  engragements  are  regrarded  as 
means  of  executing:  its  own  policy  or  trans- 
acting: its  own  business,  and  may  be  altered 
or  repealed  at  pleasure  as  not  within  con- 
stitutional prohibition  forbidding  impair- 
ment of  oblig:ation  of  contracts. — San 
Francisco  vs.  Beideman,  17  Cal.   443,   462. 

21.  STATUTB  NOT  INTENDED  TO  HAVB 
retroactive:  effect  or  aftect  past 
transactions,  but  intended  to  operate  in 
future,  is  unconstitutional  and  void  as  im- 
pairlngr  obligation  of  contracts. — People  ex 
rel.  Thome  vs.  Hays,  4  Cal.  127,  154.  See 
Moore  vs.  Martin,  38  Cal.  428,  439. 

Comparet  McCormick  vs.  Busch,  15  Iowa 
137,  83  Am.  Dec.   401. 

Overrnledi  Tuolumne  vs.  Sedgrwlck,  16 
Cal.   515.   529. 

22.  STATUTE      IMPAIRS       OBLIGATION 

whenever  its  provisions  substantially  de- 
feat end  contemplated  by  parties  in  making: 
contract;  and  to  ascertain  end  contemplated 
by  it  we  must  look  to  law  as  it  existed 
at  time  when  contract  was  made. — Robin- 
son vs.  Masee,  9  Cal.  81,  84,  70  Am.  Dec.  638. 

n.     VESTED   RIGHTS. 

28.  BENEFICIARY'S  INTEREST  IN  A 
POLICY  OF  INSURANCE  is  not  vested 
rigrht,  for  contract  is  between  Insurer  and 
Insured.  Beneficiary's  interest  Is  mere  ex- 
pectancy, or  an  incomplete  grift,  which  is 
revocable  at  will  of  insured,  and  which 
does  not,  and  cannot  become  vested  as 
riffht  until  fixed  by  death  of  insured.  A 
vested  right  is  property  which  law  protects, 
while  mere  expectancy  is  not  property  and 
is  therefore  not  protected. — Hoeft  vs.  Su- 
preme Lodgre  K.  of  H.,  113  Cal.  91,  96,  45 
Pac.  Rep.  185,  33  Lr.  R.  A.  174.  See  Swift 
vs.  San  Francisco  S.  &  E.  Board,  67  Cal. 
567,  572,  8  Pac.  Rep.  94;  Order  of  Mutual 
Companions  vs.  Griest,  76  Cal.  494,  497,  18 
Pac.  Rep.  652;  Bowman  vs.  Moore,  87  Cal. 
306,  312,  25  Pac.  Rep.  409;  McLaugrhlln  vs. 
McLaughlin,  104  Cal.  171,  177,  43  Am.  St. 
Rep.  83,  87  Pac.  Rep.  865.  Hi.  Martin  v.s. 
Stubblngrs,  126  111.  387,  9  Am.  St  Rep.  620, 
18  N.  E.  Rep.  657.  Iowa.  Brown  vs.  Granu 
Lodgre  A.  O.  U.  W.,  80  Iowa  287,  20  Am.  St. 
Rep.  420,  45  N.  W.  Rep.  884.  Pa.  Appeal  of 
Beatty,  122  Pa.  St.  428,  15  Atl.  Rep.  861. 
Fed.  Lament  vs.  Grand  Lodgre  I.  L.  of  H., 
31  Fed.  Rep.  177;  Supreme  Conclave  vs.  Ca- 


pella,  41  Fed.  Rep.  1;  Robinson  vs.  United 
States  Mut.  A.    Assoc,   68   Fed.   Rep.   825. 

24.  BOUNTIES    GIVEN    BY    STATUTE. — 

Where  bounty  griven  by  statute  is  earned 
by  complyingr  with  conditions  of  statute, 
rigrht  to  such  bounty  becomes  vested. — 
Ingrram  vs.  Colgan,  106  Cal.  113,  125,  46 
Am.    St.   Rep.   221,   38   Pac.    Rep.    315,    39    Id. 

437,  28  L.  R.  A.  187.  See  Bickerdlke  vs. 
State,  144  Cal.  681,  697,  78  Pac.  Rep.  270; 
East  Sagrlnaw  S.  M.  Co.  vs.  East  Sagrlnaw, 
19  Mich,  259,  2  Am.  Rep.  82;  afflrmed,  80 
U.  a  (13  Wall.)  373,  bk.  20  L.  ed.  611. 

25.  CODE  CANNOT  CONSTITUTIONAL- 
LY BY  RETROACTIVE  OPERAlmON  DE- 
VEST   VESTED     RIGHTS     OF     TRUSTEES 

and  beneficiaries  becoming:  vested  on  death 
of  testator. — Seymour  vs.   McAvoy,   121  Cal. 

438,  442,  63  Pac.  Rep.  946,  41  L.  R.  A.  544. 

2«.  CONTRACT  MADE  IN  NAME  AND 
BEHALF  OF  STATE  by  board  of  state 
prison  commissioners  under  act  of  March  21, 
1856,  requiring:  commissioners  to  lease 
state  prison  grrounds  and  property  with 
labor  of  convicts  for  period  of  five  years 
at  stipulated  price,  and  upon  other  condi- 
tions and  terms  prescribed  In  act,  created 
vested  right  in  lessees  thereunder,  beyond 
power  of  legrislature  to  revoke  or  to  Im- 
pair efficacy. — People  ex  rel.  McCauley  vs. 
Brooks,  16  Cal.  11,   34. 

27.  FERRY    PRIVILEGE  —  Vested    ri^ht 

in. — ^Litlgrant  must  have  fully  complied  with 
laws  to  entitle  him  to  brlngr  suit  for  an 
interference  with  his  ferry  privileges  and 
to  entitle  him  to  claim  renewal  of  his  li- 
cense, as  vested  rigrht  in  prlvilegre  of  keep- 
ing: and  maintaining:  his  ferry. — Norrls  vs. 
Lapsley,  5  Cal.  47,  48. 

28.  FUNDING  DEBT  OF  CITY  OF  SAN 
FRANCISCO.~Act  to  authorize  funding  of 
floating:  debt  of  city  of  San  Francisco  and 
to  provide  for  payment  of  same,  passed 
May  1,  1851  (Stats.  1851  p.  387)  held  un- 
constitutional in  so  far  as  same  affected 
prior  liens  of  Judgment  recoverrd  against 
the  city.— Smith  vs.  Morse,  2  Cal.  524,  557. 
See  People  ex  rel.  Thome  vs.  Hays,  4  Cal. 
127,  148;  People  ex  rel.  McLane  vs.  Bond,  10 
Cal.  563.  568;  Heydenfeldt  vs.  Hitchcock,  15 
Cal.  614,  515;  McCauley  vs.  Brooks,  16  Cal 
11.  37. 

29.  GRANT  OF  LAND  made  to  person  or 
corporation  is  irrevocable  and  cannot  b» 
annulled  by  any  subsequent  legislative  act; 
different  doctrine  is  utterly  Inconsistent 
with,  fundamental  principle  of  republican 
government,  and  with  right  of  citizens  to 
free  enjoyment  of  their  property  lawfully 
acquired. — Smith  vs.  Morse,.  2  Cal.  524.  544. 
See  Wilkinson  vs.  Leland,  27  U.  S.  (2  Pet  ) 
627,  662,  bk.  7  L.  ed.  542. 

80.  LAW^  WHICH  IMPOSES  PAYMENT 
FOR  IMPROVEMENTS  on  party  as  condi- 
tion of  recovery  of  property  already  his. 
under  act  of  March  26,  1856,  so  far  as  same 
requires  payment  by  owner  to  person  In 
possession,  of  value  of  his  improvements 
before  action  of  ejectment  may  be  main- 
tained,   or   denies    owner    rents    and   profits 
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of  land,  l8  law  devesting  vested  rlgrhts,  for 
no  difference  in  principle  exists  In  taking 
part  or  whole. — Billiners  vs.  Hall,  7  Cal.  1,  8. 

SI.  LAW  REDUCING  IlfTEREST  RATES 
CPON  REDEMPTION  —  Not  uaconatltu- 
ttonaly  because  it  does  not  Impair  security 
of  creditor  or  affect  injuriously  Interest  of 
debtor  (dictum,  Beatty,  C.  J.). — Welsh  vs. 
Cross,  146  Cal.  621,  635,  81  Pac.  Rep.  229. 
See  Hooker  vs.  Burr,  194  U.  S.  415,  bk.  48 
L.  ed.,  1046,  24  Sup.  Ct  Rep.  706. 

32.  LIMITATION  OF  POWERS  OF  LEG- 
ISLATURE.— Legislature  representing  mass 
of  political  powers  is  only  restrained  by 
express  limitations  or  restrictions  in  con- 
stitution.— People  vs.  Seymour,  16  Cal.  332, 
342,  76  Am.  Dec.   621. 

S8.  Lei^latnre  haa  bo  power  to  create 
aew  riffhta  for  one  party  as  to  past,  nor 
impair  pre-existing  rights  of  another,  and 
this  is  true  distinction  between  want  of 
remedy  and  want  of  power  to  impair  right. 
—Billings  vs.  Hall,  7  Cal.  1,  8. 

S4.  MUTUAL  BENEFIT  INSURANCE 
POLICY— EQUITIES  IN.— Rights  of  bene- 
ficiary under  certificate  Issued  by  : mutual 
benefit  association  are  not  regarded  as  vested 
interest  in  proceeds  of  certificate;  for  a 
second  beneficiary  might  be  substituted, 
wholly  innocent  of  contractual  relations 
existing  between  Insured  and  Interested 
beneficiary,  and  his  substitution  give  rise 
to  creation  of  equities  in  his  behalf.  Rights 
of  parties  under  such  certificate  are  rather 
question  of  equities,  and  stronger  and  bet- 
ter equity  must  prevail  (dictum). — -Jory  vs. 
Supreme  Council  A.  L.  H.,  105  Cal.  20,  28, 
45  Am.  St.  Rep.  17,  38  Pac.  Rep.  524»  26 
L.  R.  A.  733. 

DUtlnsnishedi  Hoeft  VS.  Supreme  Lodge 
K.  of  H..  113  Cal.  91,  96.  45  Pac.  Rep.  185, 
33  L.  R.  A.   174. 

3S.  Compares  Smith  vs.  National  Ben. 
Soc.  123  N.  Y.  86,  25  N.  E.  Rep.  197,  9  L.  R. 
A  616;  Maynard  vs.  Vanderwerker,  24  N.  Y. 
Supp.   932. 

as.  MUNICIPAL  CORPORATIONS  —  EX-i 
TENSION  OF  BOUNDARIES. — Legislacture 
cannot,  by  merely  changing  name  of  mu- 
nicipal corporation,  or  by  abridging  or  en- 
larging its  territory,  so  destroy  its  identity 
as  to  impair  rights  of  its  creditors  and 
enforcement  of  their  obligations  against 
original  municipal  corporation. — Bates  vs. 
Gregory,    89  Cal.  387,  395,  26   Pac.  Rep.   891. 

S7.  RECORDING  ACTS— Power  oft  legla- 
latare  to  paaa. — It  is  within  undoubted 
power  of  state  legislature  to  pass  recording 
ects  by  which  earlier  grantee  shall  be  post- 
poned to  later  grantee  if  prior  deed  is  not 
recorded  within  limited  time. — Stafford  vs. 
Lick,  7  Cal.  479,  487.  See  Jackson  vs. 
Lamphlre.  28  U.  S.  (8  Pet)  280,  287.  bk.  7 
U  ed.  679. 

8&  REPEAL  OF  STATUTE  BEFORE 
PENALTY  ENFORCED.  —  No  person  has 
vested  rlgnt  In  an  unenforced  penalty; 
therefore  repeal  of  statute  before  penalty 
Is  enforced  is  not  deprivation  of  any  vested 


right — Anderson  vs.  Byrnes,  122  Cal.  272, 
274,  54  Pac.  Rep.  821. 

Distinguished t  Flanigan  vs.  Sierra  Coun- 
ty, 122  Fed.  Rep.  24,  27,  57  C.  C.  A.  340. 

38.  SALARIES  OF  JUDGES  OF  STATE 
COURTS. — Provisions  of  constitution  re- 
specting vested  rights  do  not  refer  to  con- 
tracts between  state  and  Judicial  officers 
respecting  salary. — Myers  vs.-  English,  9 
Cal.  341,  351. 

40.  STATUTE  TRANSFERRING  VESTED 
RIGHTS  to  those  having  no  legal  claim  to 
them  is  void. — Rich  vs.  Maples,  33  Cal.  102, 
111. 

41.  STATE  CANNOT  ANNUL  CON- 
TRACTS it  has  entered  into  or  deprive  in- 
dividuals of  vested  rights  acquired  under 
them. — Rose  vs.  Estudillo,  39  Cal.  270,  274. 
See  People  vs.  Morse,  43  Cal.  584,  638. 

Dtaapprovlngt  Rose  vs.  Estudillo,  supra, 
as  to  constitutionality  of  act  requiring  su- 
pervisors of  county  to  levy  tax  to  provide 
for  certain  funds. 

42.  STATUTE  PRESCRIBING  MODES 
BY  "WUICU  PARTY  MAY  BE  DEVESTED 
OF  HIS  PROPERTY  without  his  consent 
must  be  strictly  construed. — Trumpler  vs. 
Bemerly,  39  Cal.  490.  See  Stanford  vs. 
Worn,  27  Cal.  171;  Smith  vs.  Davis,  30  Cal. 
536,  537;  Chambers  vs.  Satterlee,  40  Cal. 
497,  524;  Chase  vs.  Putnam,  117  Cal.  364. 
868,  49  Pac.  Rep.  204;  Snell  vs.  Bradbury, 
lj39  Cal.  379,  382,  7^  Pac.  Rep.  150. 

43.  VESTED  RIGHT  OF  PROPERTY  IS 
NOT      NECESSARILY      PERFECT      RIGHT, 

but  it  is  enough  that  it  is  valid  as  against 
person  who  seeks  to  devest  and  acquire  it 
for  himself. — Rich  vs.  Maples,  33  Cal.  102. 
111. 

III.     LEGISLATIVE     CONTROL     OVER 
REMEDY— PRACTICE. 

44.  BURDEN  OF  PROOF.— Party  claim- 
ing to  have  acquired  right  to  property  by 
virtue  of  provisions  of  statute  concerning 
estrays  as  against  original  owner,  must 
affirmatively .  allege  and  prove  that  mode 
prescribed  by  statute  for  acquisition  of  such 
title  has  in  every  particular  been  strictly 
followed. — Trumpler  vs.  Bemerly,  39  Cal. 
490,  491.  See  Bensley  vs.  Mountain  L.  Co., 
18  Cal.  306;  Curran  vs.  Shattuck,  24  Cal.  427. 

45.  CHANGING  OR  ALTERING  REM- 
EDY.— Legislature  may  from  time  to  time 
alter  or  change  remedy,  provided  it  does 
not  materially  affect  right;  but  whenever 
legislature  so  far  alters  remedy  as  to  im- 
pede, destroy,  change,  or  render  right 
scarcely  worth  pursuing,  they  necessarily 
impair  obligation  of  contract  upon  which 
such  right  is  founded,  and  act  is  unconsti- 
tutional and  void. — Smith  vs.  Morse,  2  Cal. 
524,  548. 

46.  Legislature  poaaessea  uncontrollable 
power  over  anbject  of  remedy  or  process  of 
courts,  except  where  it  devests  vested  rights 
by  qualifying  and  restraining  remedy,  by 
eondllions  and  restrictions  tending  to  di- 
minish value  and  amount  of  things  to  be 
recovered. — Billings   vs.    Hall,    7    Cal.    1.    10. 
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See  ScarboroufiTh  vs.  Duffan,  10  Cal.  806,  309; 
Bronson  vs.  KInzle,  42  U.  S.  (1  How.)  811» 
bk.  11  L.  ed.  143;  McCracken  vs.  Hay  ward, 
48  U.  a  (2  How.)  608.  bk.  11  U  ed.  397. 

47.  Lfeerlslation  which  changes  remedy  so 
as  to  materially  impair  right  is  as  much 
within  inhibition  of  constitution  as  if  It 
directly  assailed  right. — People  ex  rel.  Mo- 
Cauley  vs.  Brooks,  16  Cal.  11/  30.  Sea 
Green  vs.  Biddle,  21  U.  &.  (8  Wheat.)  1,  bk. 
6  Lb  ed.  547. 

48.  Legislature  has  no  right  to  regrulate 
remedy  so  that  it  shall  destroy  contract 
by  denying  all  means  of  enforcement.-— 
Scarborough  vs.  Dugan,   10  CaL  805,   809. 


49.  Okllgatlom  of  eontmct,  and  rights  of 
parties  under  It,  may  In  effect  be  destroyed 
by  denying  remedy  altogether;  or  may  be 
seriously  impaired  by  burdening  proceed- 
ings with  new  conditions  and  restrictions 
80  as  to  make  remedy  hardly  worth  pur- 
suing.— Smith   vs.  Morse,   2  Cal.   624,   649. 

{MK  RIglit  and  remedy  mnst  stand  or 
fall  together  in  theory  of  all  practical  and 
just  governments.  To  deny  right  is  neces- 
sarily to  deny  remedy;  and  to  admit  right 
and  yet  deny  remedy  is  to  impair  right 
and  to  render  it  either  partially  or  wholly 
inoperative. — Robinson  vs.  Magee,  9  Cal.  81, 
83,  70  Am.  Dec.  688. 

51.  CIVIL.  RIGHT  WITHOUT  A  RBMBOT 
NEVESR  CAN  EXIST  in  practical  theory  of 
government. — Robinson  vs.  Magee,  9  Cal. 
81,  83,  70  Am.  Dec.  688. 

See  notes  91  Am.  Dec.  262;  37  Am.  St. 
Rep.  667. 

8S.  CONSTITimONALITT  OF  RBTRO- 
SPBCTIViB  RBMBOIAL  LAWS.— Retrospec- 
tive statute  affecting  and  changing  vested 
rights  is  founded  on  unconstitutional  prin- 
ciples, and  consequently  inoperative  and 
void.  But  this  doctrine  is  not  understood 
to  apply  to  remedial  statutes  which  may 
be  of  retrospective  nature  provided  they 
do  not  impair  contracts  or  disturb  absolute 
vested  rights,  and  only  go  to  confirm 
rights  already  existing,  and  in  furtherance 
of  remedy  by  curing  defects  and  adding  to 
means  for  enforcing  existing  obligations.— 
Dentzel  vs.  Waldie,  30  Cal.  138,   143. 

6S.  DESTROYING  CONTRACTS  BY  DE- 
NYING RBMBDY. — Legislature  under  pre- 
tense or  with  object  of  regulating  remedy 
cannot  deny  all  remedy,  for  thereby  con- 
tract is  destroyed. — Scarborough  vs.  Dugan, 
10   Cal.    305,    309. 

S4.  DISTINCTION  BBTWBBN  OBLIGA- 
TION    OF    CONTRACT    AND    RBMBDY     tO 

enforce  it,  is  that  one  belongs  to  declara- 
tory part  of  law  which  establishes  rights 
of  persons  and  things,  and  other  to  re- 
medial portion  which  enforces  right  or 
redresses  wrong  (dls.  op.). — People  ex  rel. 
Thome  vs.  Hays,  4  Cal.  127.  157. 

Approved  in  Moore  vs.  Martin,  88  Cal. 
428,   439. 

65.  FORMS  OF  ACTION  OR  MODBS  OF 
RBMBDY  may  be  changed  by  legislature 
at   its  discretion,  provided  adequate   means 


of  enforcing  right  remain. — Kerckhoff-Cus- 
ner  M.  &  K  Co.  vs.  Olmstead,  86  CaL  80,  86* 
24  Paa  Rep.  648.  See  Scarborough  vs.  Du- 
gan,  10  CaL  306;  Hlbernla  S.  &  L.  Soc.  vs. 
Hayes,  66  Cal.  297;  People  vs.  CampbelU 
69  CaL  243,  43  Am.  Rep.  267;  Tuttle  vs. 
Block,  104  Cal.  443,  449.  38  Pac.  Rep.  109. 

Se.  RBPBAL  OF  STATUTE  AS  TO  IN- 
CHOATE RIGHT. — Where  right  is  created 
solely  by  statute  and  is  dependent  upon 
statute  alone,  and  such  right  is  still  in- 
choate and  not  reduced  to  possession  or 
perfected  by  final  Judgment,  repeal  of  stat- 
ute destroys  remedy  unless  repealing  stat- 
ute contains  saving  clause. — Napa  State 
Hospital  vs.  Flaherty,  134  CaL  315.  317. 
66  Pac.  Rep.  322.  See  Spears  vs.  County 
of  Modoc,  101  CaL  303,  306,  36  Pac.  Rep. 
869. 

57.  RBMBDY  IS  INCLUDED  IN  TERM 
"OBLIGATION  OF  A  CONTRACT,**  where  it 
affects  substantial  rights,  and  remedy  can- 
not be  altered  so  as  to  materially  impair 
such  obligation. — Welsh  vs.  Cross,  146  Cal. 
621.  624,  81  Pac.  Rep.  229.  See  Green  vs. 
Riddle,  21  U.  S.  (8  Wheat.)  1.  75.  bk.  6  L. 
ed.  647;  Edwards  vs.  Kearzey,  96  U.  S.  696» 
600,  bk.  24  L.  ed.  798. 

5S.  REMEDY  AS  APPLIED  TO  RE- 
DEMPTION OF  PROPERTY.— Statute  which 
authorises  redemption  of  property  sold 
upon  foreclosure  of  mortgage,  where  no 
right  of  redemption  previously  existed,  or 
which  extends  period  of  redemption  beyond 
time  formerly  allowed,  cannot  constitu- 
tionally apply  to  a  sale  under  mortgage 
executed  before  its  passage. — Welsh  vs. 
Cross,  146  CaL  621,  624.  81  Pac.  Rep.  229; 
Barnits  vs.  Beverly.  168  U.  S.  118.  bk.  41 
Lb  ed.  98,  16  Sup.  CL  Rep.  1*42.  See  Savingr 
Bank  of  San  Diego  vs.  Barrett,  126  CaL 
413,  68  Pac.  Rep.  914;  Haynes  vs.  Tredway, 
133  CaL  400.  66  Pac.  Rep.  892;  Malone  vs. 
Roy,  184  CaL  344,  66  Pac.  Rep.  313. 

511.  REMEDY  AND  VALIDITY  are  alike 
parts  of  obligation  which  are  guaranteed 
by  constitution  against  invasion. — Bates  vs. 
Gregory,  89  CaL  387.  393.  26  Pac.  Rep.  891. 
See  United  States  ex  rel.  Von  Hoffman  vs. 
City  of  Quincy,  71  U.  S.  (4  Wall.)  636,. 
bk.  18  L.  ed.  403. 

60.  STATUTE  EXTENDING  TIME  OF 
REDEMPTION  is  unconstitutional  as  to 
liens  accruing  before  its  enactment  be- 
cause it  impairs  security  in  which  creditor 
has  vested  right  (Beatty.  C.  J.). — Welsh  vs. 
Cross,  146  CaL  621,  636,  81  Pao.  Rep.  229. 

61.  Statute  extending  time  of  redemption 
does  not  apply  to  Judgments  existing  at 
time  of  its  passage. — ^Welsh  vs.  Cross.  14€ 
CaL   621,  624,   81  Pac.   Rep.  229. 

62.  Suspension  by  statute  of  remedies  or 

any  part  thereof  existing  at  time  contract 
was  made  is  more  or  less  impairing  obli- 
gation of  contract. — People  ex  reL  Thome 
vs.  Hays,  4  CaL  127;  Scale  vs.  Mitchell,  ( 
CaL  401,  402. 

63.  Compare  I       Tuolumne      R.      Co.      vs. 
Sedgwick.    15    CaL    517;    Moore    vs.    Martin 
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U  CaL  428,  departinfir  from  rule  stated  In 
People  vs.  San  Francisco,  4  Cal.  127,  and 
Seale  vs.  Mitchell,  6  Cal.  401,  402,  but  see 
Welsh  vs.  Cross,  146  Cal.  621.  630,  81  Pac. 
Rep.  229,  ovcrrnllDir  Tuolumne  R.  Co.  vs. 
Sedgrwick,  supra,  and  Moore  vs.  Martin, 
supra,    and    restoringr   rule   as    declared    in 


the  earlier  cases,  and  as  stated  in  preced- 
ing   paragrraph. 

64.  SHORTISNING  TIMB  OF  ONK  REM- 
EDY given  by  statute  will  not  operate  to 
shorten  time  of  another  exlstingr  and  in- 
dependent  remedy. — Fox  vs.  Townsend  (CaL 
Nov.  16.  1906),  1  Cal.  App.  Dec.  695. 


§  9.  LIMITATIONS  SHALL  CONTINUE  TO  EUN.  When  a  limitation  or 
period  of  time  prescribed  in  any  existing  statute  for  acquiring  a  right  or 
barring  a  remedy,  or  for  any  other  purpose,  has  begun  to  run  before  this 
code  goes  into  effect,  and  the  same  or  any  limitation  is  prescribed  in  this 
code,  the  time  which  has  already  run  shall  be  deemed  part  of  the  time  pre- 
scribed as  such  limitation  by  this  code. 

History:     Enacted   March   12,   1872;    amended   March    30,   1874,   Code 
Amdts.  1873-4,  p.  1. 


1.  Amendment  cutting  off  right  of  appeal, 

effect  of. 

2.  Distinction  between  statutes   of  limita- 

tions and  law  of  prescriptioiL 

3.  Legislative  repeal  of  act,  when  revives 

right. 

4.  Municipal  corporation — ^Bight  to  defense 

of  statute  of  limitations. 

5.  Power  of  legislature  limited  bj  constitu- 

tion. 

6.  Statute  of  limitations — Construed  as  to 

judgments. 
7-9.  Statutory  provisions  on  subject  of  lim- 
itation,   how    considered  —  Not    retro- 
spective. 

10.  Statute  is  privilege  personal  to  debtor. 

11.  Statutes  of  limitations  are  statutes  of  re- 

pose. 

12.  Vested  right  does  not  exist  in  nmning 

of  statute. 

1«  AMBBTDMBNT  CVTTIlfG  OFF  RIGHT 
OF  APPEAIj  If  construed  as  operating: 
retrospectively,  held  that,  unless  abso- 
lutely necessary,  such  Intention  should  not 
be  Imputed  to  legrlslature  and  that  opera- 
tion of  such  amendment  should  be  limited 
to  judgrments  thereafter  entered. — Plgrnaa 
vs.  Burnett,  119  CaL  157,  160,  61  Pac.  Rep. 
48. 

2.  DISTINCTION  BETWEBN  STATUTES 
OF   L.IMITATION   AND   PRBSCRIPTION,   as 

known  to  courts  of  common  law,  is  that 
prescription  confers  rie:ht  and  statute  of 
limitation  takes  away  remedy. — ^Billing^s  v& 
Hall,  7  Cal.  1,  4. 

8.  L.BGIS1.ATURE:  MAY  BY  REPESAL  OF 
ACT  REVIVB  RIGHT  which  has  not  been 
eztlnsruished,  but  has  been  in  abeyance  for 
want  of  remedy  to  assert  it. — Blllingrs  vs. 
Hall,  7  Cal.  1,  4. 

4.  MUNICIPAL  CORPORATION  has  lesal 
rig^ht  to  avail  itself  of  defense  of  statute  of 
limitations  as  fully  as  any  other  creditor. — 
Bates  vs.  Oregrory,  89  CaL  387,  398,  26  Paa 
Rep.  891.  See  Sonoma  Co.  vs.  Hall,  132 
CaL  589,  698,  66  Pac.  Rep.  257,  812,  66  Id. 
12.  459;  San  Luis  Obispo  Co.  vs.  Oage,  189 
CaL    398,    73    Pac,    Rep.    174. 

5.  POl^BR   OF  legislature:  is  ONLY 
LIMITED  BY  BXPRESS  CONSTITUTIONAL 


RBSTRICTIONSi  and  following  this  rule 
legrlslature  may  limit,  modify,  or  delay 
remedy,  even  admittingr  doctrine  cannot 
alter  remedy  so  as  to  impair  the  rigrht  (dis. 
op.). — People  ex  reL  Thorne  vs.  Hays,  4 
CaL    127,    158. 

Approved  as  authority  in  Moore  vs.  Mar- 
tin, 38  CaL  428,  439,  construing  right  to 
have  Judgrment  enforced  under  law  existingr 
at  time  of  creation  of  subject  of  Judgement 
and  prior  to  enactment  of  redemption  law. 

d.  statute  of  limltattoiui  can  only  be 
construed  to  apply  to  judgrments  not  in 
esse  at  time  of  passage  of  act. — Scarbor- 
ough vs.  Dugan,  10  CaL  305,  809. 

7.  ALL  STATUTORY  PROVISIONS  ON 
SUBJBCT  OF  LIMITATION  of  actions  are 
to  be  considered,  and  they  are  to  be  con- 
strued in  view  of  presumption  that  legis- 
lators are  acquainted  with  well -settled 
principles  of  law,  and  legrislate  with  refer- 
ence thereto. — Pryor  vs.  Winter  (CaL  Aug. 
22,   1905).   82  Pac  Rep.  202. 

8.  Statutes  of  limitations  have  no  retro- 
•pectlvo     force     beyond     their     pasaave.  -^ 

Billings  vs.  Hall.  7  CaL  1,   6. 

9.  Statutes  of  limitations  are  designed  to 
effect  remedy,  and  not  right  of  contract. — 
Billings   vs.   Hall,   7   CaL  1,   4. 

10.  STATUTB       OF       LIMITATIONS       IS 

privilege:  personal  to  debtor  and 

whenever,  in  any  legal  proceeding,  it  is 
invoked  by  debtor,  court  is  compelled  to 
recognize  it  as  proper  defense. — Bates  vs. 
Gregory,  89  CaL  887,  398,  26  Pac.  Rep. 
891. 

11.  STATUTES  OF  LIMITATIONS  ARE 
STATUTES  OF  REPOSE,  because  law  for 
purpose  of  preventing  litigation  has  deter- 
mined that  there  should  be  some  period 
affixed  beyond  which  party  ought  not  to 
be  allowed  to  assert  stale  demands,  and 
that  presumption  of  payment  or  of  title 
ought  to  arise  after  he  had  neglected  to 
assert  his  right  for  certain  length  of  time. 
—Billings  vs.  HaU,  7  CaL  1,  3. 

12.  NO  VESTED  RIGHT  EXISTS  IN 
RUNNING  OF  STATUTE  OF  LIMITATIONS 

until  it  has  completely  run  and  barred 
action;     and    when    change    of    statute    is 
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made  during  time  of  Its  runnlngr,  that 
time  is  not  credit  to  defendant  under  new 
law.  Wliole  period  contemplated  by  new 
law  must  lapse  to  bar  action.  Such  are 
greneral  principles  applicable  alike  to  crim- 
inal and  civil  actions,  unless  new  act  itself 
expresses  contrary  intent. — Swamp  Land 
Dist.  vs.  Glide,  112  Cal.  85,  90,  44  Pac.  Rep. 
461.  Mass.  Bigelow  vs.  Bemis,  84  Mass. 
(2    Allen)     496,    497.      N.    G.     Pearsall    vs. 


Kenan,  79  N.  C.  472,  28  Am.  Rep.  236.  Pa. 
Commonwealth  vs.  Duffy,  96  Pa.  St.  506,  4  2 
Am.  Rep.  554.  Tex.  Bender  vs.  Crawford. 
83  Tex.  745,  7  Am.  Rep.  270.  Fed.  Sohn  vs. 
Waterson,  84  U.  S.  (17  Wall.)  696.  599. 
bk.  21  Lb  ed.  737;  Vance  vs.  Vance,  108 
U.  a  614,  617,  bk.  27  U  ed.  808,  2  Sup.  Ct, 
Rep.  854;  Wheeler  vs.  Jackson,  137  U.  S. 
245,  255,  bk.  34  K  ed.  669,  11  Sup.  Ct.  Rep. 
76. 


§  10.  HOLIDAYS.  Holidays,  within  the  meaning  of  this  code,  are  ever}' 
Sunday,  the  first  day  of  January,  the  twenty-second  day  of  February,  the 
thirtieth  day  of  May,  the  fourth  day  of  July,  the  ninth  day  of  September,  the 
first  Monday  in  September,  the  twenty-fifth  day  of  December,  every  day  on 
which  an  election  is  held  throughout  the  state,  and  every  day  appointed  by 
the  president  of  the  United  States  or  by  the  governor  of  this  state  for  a  public 
fast,  thanksgiving  or  holiday.  If  the  first  day  of  January,  the  twenty-second 
day  of  February,  the  thirtieth  day  of  May,  the  fourth  day  of  July,  the  ninth 
day  of  September  or  the  twenty-fifth  day  of  December  fall  upon  a  Sunday, 
the  Monday  following  is  a  holiday.  Every  Saturday  from  twelve  o'clock 
noon  until  twelve  o'clock  midnight  is  a  holiday  as  regards  the  transaction 
of  business  in  the  public  offices  of  this  state,  and  also  in  political  divisions 
thereof  where  laws,  ordinances,  or  charters  provide  that  public  offices  may 
be  closed  on  holidays;  provided,  this  shall  not  be  construed  to  prevent  or 
invalidate  the  issuance,  filing,  service,  execution,  or  recording  of  any  legal 
process  or  written  instrument  whatever  on  such  Saturday  afternoons. 

History:  Enacted  March  1£,  1872;  amended  April  9,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  49;  Mlarch  1,  1889,  Stats,  and  Amdts.  1889,  p.  47; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  187;  February  23,  1897,  Stats, 
and  Amdts.  1897,  p.  13;    March  10,  1905,  Stats,  and  Amdts.  1905,  p.  92. 

d   iBclvfllonofy   In   compvtatloB   of   time,   sea   post   |  IS 


As   to   hoUdmju,   exclusion 

and  note. 

§  11.  SAME.  If  the  first  day  of  January,  the  twenty-second  day  of  Feb- 
ruary, the  fourth  day  of  July,  or  the  twenty-fifth  day  of  December,  fall  upon 
a  Sunday,  the  Monday  following  is  a  holiday. 

History:     Enacted   March   12,   1872;    amended   March   30,   1874,   Code 
Amdts.  1873-4,  p.  2. 

Am  to  fcolldaysy  see  post  1 12  and  note. 

§  12.  COMPUTATION  OF  TIME.  The  time  in  which  any  act  provided  by 
law  is  to  be  done  is  computed  by  excluding  the  first  day,  and  including  the 
last,  unless  the  last  day  is  a  holiday,  and  then  it  is  also  excluded. 

History:     Enacted  March  12,   1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Certificate  of  nomination,  fiJing  of. 
3,4.  Measuring  and  computing  time,  rule  as 

to. 
5.  Sale  of  bonds  noticed  to  take  place  on 
holiday — Presumption. 

1.  APPLIBD,  CITED,  CONSTRUED,  RE- 
FERRED TOy  etc.,  in:  Griffin  vs.  Dingley, 
114  Cal.  481,  483,  48  Pac.  Rep.  457  (con- 
strued with  post  5518  and  1692);  BcoviUe  va 
Anderson,  131  CaL  690,  594.  63  Pac.  Rep. 
1018   (construed). 


As  to  TTord  '^montli**  meaning  ealendar 
month  vnleMi  otherwise  expressedy  see 
post  5 17  subd.   4. 

Ae  to  rule  of  exclvflloB  and  taclaeloB  In 
eompntlBff  time,  see  KERR'S  CYC  CIV. 
CODE  1 10  and  note  pars.  2-9. 

Am  to  Sandayy  iBclndlav  and  exetadtnir  Is 
compntlav  tlwao,  see  KERR'S  CYC.  CIV. 
CODE  510  and  note  par.  13. 

3.  CERTIFICATE  OF  NOMINATION, 
FIIjING  OF. — ^Where,  under  this  code  (post 
5 1192),    certificate    of    nomination    is     re- 
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qrire4  to  be  filed  with  county  clerk,  not 
more  than  fifty  nor  less  than  thirty  days 
before  day  of  election,  when  nomination  Is 
maae  by  convention,  held  that  county  cleric 
will  not  be  compelled  by  issuance  of  writ 
ox  mandate  to  file  certificate,  where  thir- 
tieth day  preceding:  day  of  election  fell  on 
Hunday.  and  succeedlngr  day,  October  6th, 
was  lefiral  holiday,  and  presentation  of  cer- 
tincate  was  made  on  October  6th;  for 
reason  that  statute  relating  to  certificates 
of  nomination  does  not  fix  day  upon  which, 
or  time  within  which,  certificate  is  to  be 
nled,  but  declares  that  it  shall  be  filed 
"not  less  than  30  days  before  day  of  elec- 
iion,"  and  that  to  file  certificate  28  days 
refore  election  would  be  in  dlsregrard  of 
ita  provisions. — Griflln  vs.  Dins^ley,  114  Cal. 
481,    483,   46   Pac.  Rep.   457. 

S.  IN  MEASURING  AND  COMPUTING 
TIMES  it  has  been  rule  from  very  early  day 
^n  this  state  to  exclude  day  upon  which 
nt^^ent    happened,    the    rule    and    method    of 


computation  differing  from  that  of  earlier 
English  practice,  which  was  inclusive 
method,  under  which  time  began  to  run 
upon  day  of  happening  of  event. — ScoviHe 
vs.  Anderson,  131  Cal.  590,  694,  63  Pac.  Rep. 
1013.  See  Price  vs.  Whitman,  8  Cal.  412; 
Iron  Mt.  Co.  vs.  Halght,  39  Cal.  540. 

4.  Comparei  People  ex  rel.  Campbell 
vs.  Clark,  1  Cal.  406,  408,  in  which  rule 
under  earlier  English  practice  was  adopted. 

6*     Sale    of    bonds    of    Irrliratloift    district 

under  Wright  act  (Stats.  1887,  p.  29),  no- 
ticed to  take  place  on  legal  holiday,  will 
be  presumed  to  have  been  postponed  to 
day  following,  which  law  allowed  officer  to 
do,  as  it  presumed  that  official  duty  of 
officer  was  fully  performed,  though  there 
be  no  statute  prohibiting  sale  on  holiday 
and  no  statute  prohibiting  postponement  of 
sale  noticed  on  holiday. — Baxter  vs.  Vine- 
land  I.  Dist.,  136  Cal.  185,  193,  68  Pac.  Rep. 
601. 


§  13.  CEKTAIN  ACTS  NOT  TO  BE  DONE  ON  HOLIDAYS.  Whenever 
any  act  of  a  secular  nature,  other  than  a  work  of  necessity  or  mercy,  is  ap- 
pointed by  law,  or  contract  to  be  performed  upon  a  particular  day,  which  day 
falls  upon  a  holiday,  such  act  may  be  performed  upon  the  next  business  day 
with  the  same  effect  as  if  it  had  been  performed  upon  the  day  appointed. 

History:     Enacted   March   12,   1872. 


Applied,  dted,  eosstmed,  referred  to,  etc, 
in:  Griffin  vs.  Dingley,  114  Cal.  481.  488. 
46  Pac.  Rep.  467  (construed  with  ante  §  12 
and  post  91192.  but  holdingr  SS 12  and  18 
inapplicable);  Baxter  vs.  Vineland,  L 
Dist.,  136  Cal.  185,  193,  68  Pac.  Rep.  601 
(construed   with    dv.    Code    1 11    and   Code 


Civ.   Proc.    913    In   connection    with   1 26   of 
the  Wrisrht  Act). 

As  to  liolldays,  slinllar  provision*  to  this 
seetlon,  see  KERR'S  CYC.  CIV.  CODB  111 
and  note;  also  KERR'S  CYC  CODES  CIV. 
PROC.    913    and    note. 


§  14.  SEAL  DEFINED.  When  the  seal  of  a  conrt,  public  officer,  or  person 
is  required  by  law  to  be  affixed  to  any  paper,  the  word  ^^seal"  includes  an 
impression  of  such  seal  upon  the  paper  alone  as  well  as  upon  wax  or  a  wafer 
affixed  thereto. 

History:    Enacted  March  12,  1872,  founded  on  §454  Practice  Act  1851, 
Stats.  1851,  p.  123;   Hittell's  Gen.  Laws,  par.  5388  §  454. 

§15.  JOINT  AUTH0BIT7.  Words  giving  a  joint  authority  to  three  or 
more  public  officers  or  other  persons  are  construed  as  giving  such  authority 
to  a  majority  of  them,  unless  it  is  otherwise  expressed  in  the  act  giving  the 
authority. 

History:    Enacted  March   12,   1872. 

1.  Applied,  cited,  eonstmed,  referred  to. 

2.  Acta  of  majoritj,  rule  as  to. 

3.  Board  of  state  harbor  commissioners — ^Au- 

thority of  majority  of  members. 

4.  Board  of  superrisors — ^Action  of  quorum. 

5.  Freeholders    to    prepare   charter — Number 

constituting  majority. 

6.  Bule  prior  to  modification  by  code — Code 

rule. 

7.  Words   giving   joint   authority,   how   con- 

strued. 

1.     APPLIBD,  CITED,  CONSTRUED,  RE- 

TO,  etc..  In:  Talcott  vs.  Blandinflr. 


64  Cal.  289,  293  (construed);  People  ex  rel. 
Hoffman  vs.  Hecht,  106  Cal.  621,  627,  629, 
46  Am.  St  Rep.  96,  88  Pac.  Rep.  941,  27 
L.  R.  A.  203  (construed  and  applied). 

Am  to  senenil  rale  relating  to  Joint  av- 
thorlty  power  of  majority,  etc.,  see  KERR'S 
CYC.  CIV.  CODB  fil2  and  note  pars.   2-9. 

S.     ACTS  OF  MAJORITT,  RULE  AS  TO.~ 

Where  number  of  persons  are  Intrusted 
with  powers,  not  of  mere  private  confidence 
but  In  some  respects  of  general  nature, 
and  all  of  them  are  res^ularly  assembled, 
majority   will  conclude  minority  and   their 
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act  win  be  act  of  whole. — ^Talcott  ru. 
Blandlns,  64  CaL  289,  294.  See  People  ex 
reL  Hoffman  vs.  Hecht,  105  CaL  621,  628, 
4S  Am.  St.  Rep.  96,  102,  38  Pac.  Rep.  941, 
27  U  R.  A.   208. 

S.  BOARD  OF  STATE  HARBOR  COM- 
MISSIOBTERS  acted  within  iU  authoiitr 
where  two  of  three  members  conetltutins 
board  adjusted,  audited,  and  allowed 
claims  for  constructingr  improvements  In 
harbor  of  San  Francisco,  under  contract 
with  such  board,  as  authority  exercised 
by  board  is  griven  by  special  act  and  It  Is 
nowhere  provided  that  concurrence  of  all 
three  members  of  board  shall  be  necessary 
to  proper  exercise  of  such  authority. — Tal- 
cott  vs.   Blandinsr*  54  Cal.   289,  293. 

4.  BOARD  OF  SUPERVISORS— Actlom  ef 
qaorvm. — Action  of  quorum  of  board  of 
supervisors  Is  action  of  such  board,  and 
action  of  majority  of  quorum,  thougrh  not 
constitutinsT  majority  of  board.  Is  valid 
and  bindinsr. — People  ex  rel.  Flint  vs.  Har- 
rington, 63  Cal.  257,  260;  People  ex  reL 
Hoffman  vs.  Hecht,  105  CaL  621,  628,  46  Am. 
St  Rep.  96,  88  Pac  Rep.  941,  27  Lb  R.  A. 
208. 

5.  FRBEHOIiDBRS  TO  PREPARE  AHD 
PROPOSE  CHARTER. — Thirteen  freehold- 
ers, constitutinsT  a  majority  of  board  for 
city  and  county  of  San  Francisco,  held  com- 
petent to  organize  and  act  as  board  of 
freeholders  to  prepare  and  propose  charter 


under  constitution  and  law. — People  ex  rel. 
Hoffman  vs.  Hecht,  105  CaL  621.  630,  45 
Am.  St.  Rep.  96,  38  Paa  Rep.  941,  27  Xx  «w 
A.    203. 

€.  RUL.E  PRIOR  TO  MODIFICATFOJt 
BT  CODE — CODE  RUIJSL — The  power  or 
authority  given  to  public  officers,  commis- 
sioners, or  committeemen  is  joint  au- 
thority to  be  exercised  by  all  of  them,  an<t 
(except  as  provided  by  statute)  all  must 
meet  and  deliberate;  but  this  done,  major- 
ity may  decide.  Authority  under  code, 
although  joint  where  given  to  three  or 
more.  Is  to  be  construed  as  giving  sucn 
authority  to  majority  of  them,  unless  it  Is 
otherwise  expressed  In  act  erivlng  such  au- 
thority. If  majority  possesses  all  authority 
of  whole,  then  such  majority  must  be 
competent  to  its  exercise.  For  all  practical 
purposes,  majority  becomes  full  board,  ana 
its  action  cannot  be  stayed  by  non-action, 
failure  to  qualify,  absence,  death,  or  want 
of  eligibility  of  minority. — People  ex  i-eL 
Hoffman  vs.  Hecht.  105  CaL  621,  627,  45  Am. 
St.  Rep.  96,  38  Pac  Rep.  941,  27  L.  R.  A. 
203. 

7.     mrORDS   GITING  JOIIVT  AUTHORITT 

to  three  or  more  public  officers  will  be  con- 
strued as  giving  it  to  majority,  unless 
otherwise  expressed. — Talcott  vs.  Blanding, 
64  CaL  289;  People  ex  rel.  Hoffman  vs. 
Hecht.  105  CaL  621.  628,  45  Am.  St.  Rep.  96, 
88  Pac.  Rep.  941,  27  L.  R.  A.  203. 


§  16.  W0BD8  AND  PHBASES.  Words  and  phrases  are  construed  accord- 
ing to  the  context  and  the  approved  usage  of  the  language;  but  technical 
words  and  phrases,  and  such  others  as  have  acquired  a  peculiar  and  appro- 
priate meaning  in  law,  or  are  defined  in  the  succeeding  section,  are  to  be 
construed  according  to  such  peculiar  and  appropriate  meaning  or  definition. 

History:    Enacted  March   12,   1872. 

§  17.  CERTAIN  TERMS  USED  IN  THIS  CODE  DEFINED.  Words  used 
in  this  code  in  the  present  tense  include  the  future  as  well  as  the  present; 
words  used  in  the  masculine  gender  include  the  feminine  and  neuter;  the 
singular  number  includes  the  plural,  and  the  plural  the  singular;  the  word 
"' person"  includes  a  corporation  as  well  as  a  natural  person;  writing  includes 
printing  and  typewriting;  oath  includes  afSrmation  or  declaration;  every 
mode  of  oral  statement  under  oath  or  afSrmation  is  embraced  by  the  term 
•'testify,"  and  every  written  one  in  the  term  ** depose";  signature  or  sub- 
scription includes  mark,  when  the  person  cannot  write,  his  name  being  written 
near  it  by  a  person  who  writes  his  own  name  as  a  witness;  provided,  that 
when  a  signature  is  made  by  mark  it  must,  in  order  that  the  same  may  be 
acknowledged  or  serve  as  the  signature  to  any  sworn  statement,  be  witnessed 
by  two  persons  who  must  subscribe  their  own  names  as  witnesses  thereto. 

The  following  words,  also,  have  in  this  code  the  signification  attached  to 
them  in  this  section,  unless  otherwise  apparent  from  the  context : 

1.  The  word  ** property"  includes  both  real  and  personal  property; 

2.  The  words  **real  property"  are  coextensive  with  lands,  tenements,  and 
hereditaments; 
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3.  The  words  "personal  property'*  include  money,  goods,  chattels,  things 
in  action,  and  evidences  of  debt ; 

4.  The  word  '^ month"  means  a  calendar  month,  unless  otherwise  expressed; 

5.  The  word  "will'  includes  codicil; 

6.  The  word  "writ"  signifies  an  order  or  precept  in  writing,  issued  in  the 
name  of  the  people,  or  of  a  court  or  judicial  officer,  and  the  word  "process" 
a  writ  or  summons  issued  in  the  course  of  judicial  proceedings ; 

7.  The  word  "vessel,"  when  used  with  reference  to  shipping,  includes  ships 
of  all  kinds,  steamboats,  and  steamships,  canal-boats,  barges,  and  every  struc- 
ture adapted  to  be  navigated  from  place  to  place  for  the  transportation  of 
merchandise  or  persons ; 

8.  The  term  "peace  officer"  signifies  any  one  of  the  officers  mentioned  in 
section  eight  hundred  and  seventeen  of  the  Penal  Code ; 

9.  The  term  "magistrate"  signifies  any  one  of  the  officers  mentioned  in 
section  eight  hundred  and  eight  of  the  Penal  Code ; 

10.  The  word  "state,"  when  applied* to  the  different  parts  of  the  United 
States,  includes  the  District  of  Columbia  and  the  territories;  and  the  words 
"United  States"  may  include  the  district  and  territories. 

11.  The  word  "section"  whenever  used  in  this  code  refers  to  a  section  of 
this  code,  unless  some  other  code  or  statute  is  expressly  mentioned. 

History:    Enacted   March   12,   1872;    amended   March    30,    1874,   Ck>de 
Amdts.  1873-4,  p.  2;    March  18,  1905,  Stats,  and  Amdts.  1905,  p.  129. 

1.  Applied,  cited,  construed,  referred  to.  females   are   admitted  as   students   of  unf> 

2.  Females  entitled  to  admission  as  attor-      verslty  and  that  words  used  In  masculine 

neys — Masculine  gender  comprehends  •  erender  in  this  section  comprehend  as  well 

feminine  gender  in  code.  feminine   gender. — Foltz   vs.   Hose,   64   Cal. 

3,  4.  Municipal  corporation  is  *'person"  within  28,  35. 

meaning  of  section—Furnishing  ass^-  s.    MUNiCiPAli     corporation     is     a 

■or's  statement.  •^PBRSOlf"  In  sense  in  which  word  is  used 

^    Word  "month,"  meaning  of.  In   this   section. — People  ex  rel.  Adams  vs. 

1.     APPLIED,  CITBD,  CON8TRUBD,  RB-  Oakland,  92  Cal.  611,  614,  28  Pac.  Rep.  807. 

FERRRD   TO,   etc..    In:    Folts    VS.    Uoge,    64  4.     STATBBIBNT     OF     PROPERTY     FOR 

Cal.  28,  84  (cited);  Sprlngr  Valley  W.  W.  vs.  PURPOSB    OF    TAXATION. — "Person"     in- 

Schottler.  62  Cal.     69.  116.    (construed    and  eludes  corporation  within  meaning:  of  stat- 

applied   with    post    S3689);    People   ex    rel.  utes  requiring  persons  to  furnish  statement 

Adams  vs.  Oakland,  92  Cal.  611,  614,  28  Pac.  of  property,  real  and  personal,  for  purposes 

Rep.   807   (construed).  of     taxation. — Spring:    Valley    W.     W.     vs. 

S.     FBMAI.E9  ARSS  BNTITLE3D  BY  LAW  Schottler,  62  Cal.  69,  116. 

TO    BB    ADMITTBD    AS    ATTORNBY8     or  R.    WORD  "MONTHS  MBANS  CALENDAR 

counselors  in  all  courts  of  this  state  upon  MONTH,  unless  otherwise  expressed. — Sco- 

same   terms  as  males,   and   are   entitled   to  yille  vs.  Anderson,  131  Cal.  690,  594.  68  Pac. 

admission  to  law  colleg:e  and  affiliation  with  Rep.   1018. 
state  university,  where  it  Is  conceded  that 

§18.  STATUTES,  LAWS,  OB  BULES  INOONSISTENT  WITH  OODE 
BEPEALED.  No  statute,  law,  or  rule  is  continued  in  force  because  it  is  con- 
sistent with  the  provisions  of  this  code  on  the  same  subject,  but  in  all  cases 
provided  for  by  this  code  all  statutes,  laws,  and  rules  heretofore  in  force  in 
this  state,  whether  consistent  or  not  with  the  provisions  of  this  code,  unless 
expressly  continued  in  force  by  it,  are  repealed  and  abrogated.  This  repeal 
or  abrogation  does  not  revive  any  former  law  heretofore  repealed,  nor  does 
it  affect  any  right  already  existing  or  accrued,  or  any  action  or  proceeding 
already  taken,  except  as  in  this  code  provided ;  nor  does  it  affect  any  private 
statute  not  expressly  repealed. 

History:     Enacted   March   12,   1872. 
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STATUTBSy  BTC^  INCONSISTSNT  WITH  CODB. 


I.  In  General. 

J.  Applied,  cited,  construed,  referred  to. 

II.  Amendment  and  Bepeal  of  Statutes. 

2.  Amendment  of  adopted  statute — Effect  of. 
3,4.  Amendment  to  repealing  act — Case  dis- 
tinguished. 
6.  Amendment  to  Vrooman  act — Effect  of. 

6.  Clause  in  genpral  statute  repealing  con- 

flicting acts — Effect  of. 

7.  Conflict  between  statutes — ^Eule  as  to. 

8.  Conflict  between  city  charter  and  genera] 

law. 

9.  Elections,  act  in  relation  to. 

10.  Independent  statute— When  not  repealed 

by  code. 

11.  Intent  of  legislature  always  to  govern. 

12.  Interpretation  of  statute. 

13.  Language  required  to  accomplish  repeal. 

14.  Later  statute — ^When  prevails. 

15.  Liability  of  stockholders  in  corporations — 

Change  in  law. 

16.  Main  object  of  statutory  construction. 

17.  Public  lands  of  United  States— Act  April 

20,  1852,  when  applicable. 

18.  Bevising   former   acts — Intent   of  legis- 

lature. 

19.  Re-enactment    of    municipal    charter — 

Omitted  provisions. 

20.  New  enactment  by  legislature — Rule  as 

to. 

21.  Repeal  of  acts  by  implication  not  favored. 

22.  Repeal   by    implication — When    not    ef- 

fected. 

23.  Same — Rule,  how  construed  as  to  special 

laws. 

24.  Same — Instances  of  repeal  by  implica- 

tion. 

25.  Repeal  of  repealing  act — Effect  of. 

26.  Repeal  of  act  by  adoption  of  code — ^Ef- 

fect  of. 

27.  Repeal  of  adopted  statute — ^Effect  of. 

28.  Special  act  controls  general  act,  when. 

29.  Special   and  general  statutes  —  Conflict 

between. 

30.  Specific  provision  controls  general  pro- 

vision. 

31.  Whitney  act  not  repealed. 

I.     IN  GENERAL). 

1.  APFl'IBD,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc.,  !n:  Savingrs  &  L.  Soc. 
vs.  Austin.  46  CaL  416,  481  (construed  with 
119  post);  Ex  parte  Simpson,  47  Cal.  127, 
128  (cited  with  §19  post);  People  ex  rel. 
Parkinson  vs.  Blssell.  49  Cal.  407,  412  (con- 
strued with  8  6  ante);  People  vs.  Clunle, 
70  Cal.  604,  605,  506.  607,  11  Pac.  Rep.  776 
(construed  and  applied);  Gray  vs.  Dixon. 
74  Cal.  608.  510,  16  Pac  Rep.  805  (construed 
as  not  applying);  County  of  Mariposa  va 
County  of  Madera.  142  Cal.  60,  56,  75  Pac. 
Rep.    572    (construed). 

A«  to  amendment  of  atatntc^  clTeet  of,  see 
post  S  325  and  note. 

As  to  hlsltwaya,  repeals  tn  relation  to, 
see  post  S  2767  and  note. 

Aa  to  repeal  of  act  reTlvlns  rlsbt  not 
extlnvalalied  bnt  beld  tn  abeyance  for  want 
of  remedy,  see  ante  S  9  and  note  par.  3. 

Aa  to  vested  rlirbts,  see  ante  f  8  and  note. 


II.      AMENDMENT    AND    REPEAL    OF 

STATUTES. 

2.  AMENDMENT  OF  PROVISIONS  OF 
ADOPTED  STATUTE,  Whether  it  be  par- 
ticular act  or  greneral  law,  which  so  far 
modifies  principles  as  to  subvert  purpose  of 
statute  by  which  they  were  adopted,  will 
be  regarded  In  same  light  as  repeal. — 
Ramlsh  vs.  Hartwell,  126  CaL  443,  447.  68 
Pac.  Rep.  920. 

S.     AMENDMENT  TO  REPEALED  ACT.— 

Code  provisions  relating  to  actions  of  for- 
cible entry  and  detainer,  being  repealed  by 
implication  act  of  1863  relating  to  same 
subject^  an  amendment  to  act  of  1863, 
though  It  remained  in  force  from  time  it 
went  into  effect  up  to  time  when  code  went 
into  effect,  was  repealed  and  fell  with  act 
of  which  it  was  amendatory. — Hemstreet 
vs.  Wassum,  49   Cal.   273. 

4.  Dlstlnirnliihedt  County  of  Mariposa  vs. 
County  of  Madera.  142  Cal.  60,  66,  76  Pac. 
Rep.  672,  upon  question  relating  to  bound- 
ary between  counties. 

5.  AMENDMENT  TO  ACT  COMMONLY 
KNOWN  AS  THE  VROOMAN  ACT  (Stats. 
1886.  p.  147),  held  not  such  amendment  as 
comes  within  principle  that  if  an  entire 
act,  or  entire  section,  is  repealed  amend- 
ment is  nugatory. — Fletcher  vs.  Prather, 
102  Cal.  413,  418,  423.  36  Pac.  Rep.   668. 

e.  CLAUSE  IN  GENERAL.  STATUTE  re- 
pealing all  acts  and  parts  of  acts  In  con- 
flict with  It,  although  sufficiently  compre- 
hensive to  Include  any  repugnant  provision 
of  law  wherever  found,  has  been  held  not 
to  repeal  provisions  of  city  charters  which 
are  repugnant  to  such  general  law. — ^Wood 
vs.  Election  Commissioners,  68  Cal.  661,  663. 

7.  CONFI^ICT  BETWEEN  STATUTES 
MUST  BE  IRRECONCILABLE,  or  Intent  to 
repeal  very  manifest,  or  both  statutes  will 
stand. — ^Malone  vs.  Bosch,  104  Cal.  680,  683, 
38   Pac.   Rep.   616. 

8.  CONFLICT  BETWEEN  CITY  CHAR- 
TER AND  GENERAL  LAW.— Where  provi- 
sions of  city  charter  and  general  law  upon 
same  subject  are  conflicting  and  irreconcila- 
ble, provisions  of  former  are  not  repealed 
by  latter. — Wood  vs.  Election  Commis- 
sioners, 68  Cal.  661,  663.  See  Port  Towns- 
end  vs.  Eisenbeis,  28  Wash.  633,  643,  68 
Pac.  Rep.  1046. 

9.  ELECTION,  ACT  IN  RELATION  TO.— 

Special  act  of  April  2.  1866,  as  amended 
March  7.  1872,  which  fixes  time  of  holding 
elections  for  officers  of  city  and  county  of 
San  Francisco,  held  not  repealed  by  gen- 
eral act. — Wood  vs.  Election  Commission- 
ers.  68  Cal.   661.  666. 

10.  INDEPENDENT  STATUTE  —  Com- 
plete in  lt«eif  is  not  repealed  by  code  pro- 
visions in  manner  of  repeal  to  amendments 
of  old  statutes  passed  at  same  session  at 
which  code  was  adopted,  which  necessarily 
perished  with  statute  which  It  amended  su' 
soon  as  code  went  into  efTect. — Mariposa 
Co.  vs.  County  of  Madera,  142  Cal.  60,  66. 
76   Pac   Rep.    672. 
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11.  INTENT  OF  I«BGISL.ATIJRB  IS  AI^ 
WAYS  TO  GOVERN,  and  in  endeavoring  to 
deduce  that  intent  from  acts  themselves, 
unless  there  are  plain  and  explicit  terms  of 
repeal  In  later  act,  or  unless  provisions  of 
two  acts  be  so  Inconsistent  as  that  both 
may  not  stand,  it  will  be  assumed  that 
legislature,  in  making  general  provisions 
for  all  cases,  did  not  mean  to  destroy  effect 
of  rule  laid  down  with  explicit  care  and 
directness  and  applicable  to  particular 
class  of  cases. — Miller  vs.  Curry,  113  Cal. 
$44,    647.    45    Pac.    Rep.    877. 

12.  INTERPRETATION   OF   STATUTE.P— 

Every  statute  must  be  considered  according 
to  what  appears  to  have  been  intention  of 
legislature,  and  even  though  two  statutes 
relating  to  same  subject  be  not  in  terms 
repugnant  or  inconsistent,  if  latter  statute 
was  clearly  intended  to  prescribe  only  rule 
which  should  govern  in  case  provided,  it 
will  be  construed  as  repealing  original  act. 
— State  vs.  Conkling,  19  Cal.  601,  513. 

IS.  LANGUAGE  OF  UNMISTAKABI.B 
MELANING  or  direct  statutory  enactment  is 
required  to  accomplish  repeal. — ^Napa  State 
Hospital  vs.  Flaherty.  134  Cal.  315,  317,  406, 

66  Pac.  Rep.  322.  See  Capron  vs.  Hitchcock, 
88  Cal.  427,  33  Pac.  Rep.  431. 

14.     LATER    STATUTE    WILL    PREVAIL 

when  It  becomes  apparent  that  such  later 
statute  is  revisory  of  entire  matter  of  earlier 
statute  and  is  designed  as  substitute  for  it. 
An  earlier  statute  will  be  held  to  have  been 
superseded,  even  though  there  be  found  no 
Inconsistencies  or  repugnancies  between  the 
two. — Hilton  vs.  Curry,  124  Cal.  84,  87,  66 
Pac.  Rep.  784.  See  Pierpont  vs.  Crouch,  10 
Cal.  215;  Sacramento  vs.  Bird,  15  Cal.  294, 
295;  State  vs.  Conkling,  19  Cal.  501,  513; 
Charnock  vs.  Rose,  70  Cal.  189,  11  Pac.  Rep. 
625;  Murdock  vs.  Mayor  of  Memphis,  87 
U.  a  (20  Wall.)  590,  bk.  22  L.  ed.  429;  Dis- 
trict of  Columbia  vs.  Hut  ton,  143  U.  S.  18, 
bk.  36  Lk  ed.  60,  12  Sup.  Ct.  Rep.  369. 

18.  LIABILITY  OF  STOCKHOLDERS  IN 
CORPORATIONS — Change    in    law.  — Under 

authority  of  art.  IV  8  31  of  constitution 
of  1849  providing:  "Corporations  may  be 
formed  under  general  laws,  but  shall  not 
be  created  by  special  act,  except  for  muni- 
cipal purposes.  All  general  laws  and  spe- 
cial acts  passed  pursuant  to  this  section 
may  be  altered  from  time  to  time,  or  re- 
pealed"; held,  that  legislature  and  people 
had  power  to  change  law  in  regard  to  lia- 
bility of  stockholders  without  violating  any 
provision  of  constitution  of  United  States, 
which  inhibits  states  passing  laws  altering 
obligation  of  contracts. — McGowan  vs.  Mc- 
Donald, 111  Cal.  57,  66,  52  Am.  St.  Rep.  149, 
13  Pac.  Rep.  418.  See  In  re  Empire  City 
Bank,  18  N.  Y.  199;  Matter  of  Lee  A 
Co.'s  Bank,  21  N.  Y.  9;  Matter  of  Recipro- 
city Bank,  28  N.  Y.  9;    Sleeper  vs.  Goodwin, 

67  Wis.  577,  31  N.  W.  Rep.  335;  Tomlinson 
Ts.  Jessup,  82  U.  a  (15  Wall.)  454.  bk.  21 
L.  ed.  204. 


!«.     Mmim    mh^et    of    aU    statntoir 

is  to  ascertain  legislative  will. — 
Pol.  C— 2. 


Ramish  vs.  Hartwell,  126  Cal.  443,  447,  68 
Pac.  Rep.   920. 

17.  PUBLIC  LANDS  OF  UNITED  STATES. 

— Possessory  Act  of  April  20,  1862,  is  not 
within  provisions  of  this  section  of  code, 
and  such  act  is  therefore  applicable  to  case 
involving^  settlement  of  land  theretofore 
wholly  unoccupied,  unimproved  public  land 
of  United  States,  where  person  claiming 
same  conforms  with  requirements  of  such 
act. — Gray  vs.  Dixon,  74  CaL  508,  510,  '16 
Pac.  Rep.  305. 

18.  REVISING  FORMER  ACl'S  —  Intent 
of  legislature. — Wherever  it  clearly  appears 
that  intent  of  legislature,  by  later  act,  is 
to  revise  entire  subject-matter  of  former, 
subsequent  act  operates  as  repeal  of  for- 
mer, although  it  contains  no  precise  words 
to  that  effect. — Dillon  vs.  Blcknell,  116  Cal. 
Ill,  114,  49  Pac.  Rep.  937.  See  Treadwell 
vs.  Yolo  County,  62  Cal.  663,  664;  Charnock 
vs.  Rose,  70  Cal.  189,  192.  11  Pac.  Rep.  625; 
Ex  parte  Benjamin,  66  Cal.  310,  4  Pac  Rep. 
23;  Hanley  vs.  Sixteen  Horses,  97  Cal.  182, 
183,  32  Pac.  Rep.  10. 

19.  RE-ENACTMENT  OF  MUNICIPAL 
CHARTER — Ontitted  provisions. — ^As  to  po- 
lice court  of  city  of  Sacramento  under  old 
charter  affected  by  subsequent  enactment 
of  new  charter,  and  as  to  abrogation  and 
repeal  of  charter,  not  because  its  provi- 
sions  are  inconsistent  with  new  charter, 
but  because  constitution  declares  that  such 
consequence  should  follow. — See  Ex  parte 
Sparks,  120  Cal.  896,  398,  52  Pac.  Rep.  715. 

ao.  NEW  ENACTMENT  BT  LEGISLA- 
TURE.— Principle  is  that  when  legislature 
makes  revision  of  particular  statutes  and 
frames  general  statute  upon  the  subject- 
matter,  and  from  framework  of  act  it  Is 
apparent  that  legislature  designed  com- 
plete scheme  for  this  matter,  this  is  legis- 
lative declaration  that  whatever  Is  em- 
braced in  new  law  shall  prevail  and  what- 
ever is  excluded  be  Ignored. — State  vs.  Conk- 
ling, 19  Cal.  501,  512.  See  Sacramento  vs. 
Bird,  15  Cal.  294;  Mack  vs.  Jastro.  126  Cal. 
130,  133,  58  Pac.  Rep.  372;  Sponagle  vs. 
Curnow,  136  Cal.  580,  584,  69  Pac.  Rep.  266; 
San  Francisco  &  F.  L^  Co.  vs.  Hartung,  138 
Cal.  223,  230.  71  Pac.  Rep.  337. 

21.     REPEAL  OF  ACTS  BY  IMPLICATION 

is  not  favored. — Wood  vs.  Election  Commis- 
sioners, 68  Cal.  561.  563;  People  ex  rel.  Woods 
vs.  Sands,  102  Cal.  12,  18.  36  Pac.  Rep.  404; 
Banks  vs.  Yolo  County,  104  Cal.  258,  259.  37 
Pac.  Rep.  900;  Malone  vs.  Bosch.  104  Cal. 
680,  683.  38  Pac.  Rep.  616;  Thompson  vs 
Board  of  Supervisors,  111  Cal.  663,  666.  44 
Pac.  Rep.  230;  Bateman  vs.  Colgan,  111  Cal. 
580.  686,  44  Pac.  Rep.  238;  Miller  vs.  Curry. 
113  Cal.  644,  647,  45  Pac.  Rep.  877;  People 
ex  rel.  Young  vs.  Babcook.  114  Cal.  669.  664. 
46  Pac.  Rep.  818;  Dwyer  vs.  Parker.  115 
Cal.  644,  47  Pac.  Rep.  372;  Reid  vs.  Groezin- 
ger,  116  Cal.  651,  47  Pac.  Rep.  374;  Dillon 
vs.  Blcknell,  116  Cal.  11?,  114.  47  Pac.  Rep. 
937;  In  re  Mitchell,  120  Cal.  384,  387,  52  Pac. 
Rep.  799;  Carpenter  vs.  Jones.  121  Cal.  362, 
53  Pac.  Rep.  842;    Hilton  vs.  Curry,  124  CaL 
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84,  87,  S6  Pac  Rep.  784;  People  vs.  Pacifle 
Imp.  Co.,  130  CaL  442,  446,  62  Pac.  Rep.  739; 
County  of  Yolo  vi^.  Col^an,  132  Cat.  26S,  276. 
84  Am.  SL  Rep.  41.  64  Pac.  Rep.  403;  Santa 
Cruz  R.  P.  Co.  V8.  Lyons,  133  Cal.  114,  116, 
65  Pac.  Rep.  329;  Rowe  vs.  Hibernian  S. 
&  Ia,  Soc.,  134  CaL  403,  406,  66  Pac.  Rep. 
569;  Fox  vs.  Townsend  (CaL  Nov.*  16,  1906), 
1  CaL  App.  Dec  696. 


NO  RBPBAI*  BT  IMPLICATION  CAN 
RBSULT  FROM  PROVISION  OF  SUBSB- 
41UBNT  STATUTE  When  that  provision  ts 
itself  devoid  of  constitutional  force. — Santa 
Cruz  R.  P.  Co.  vs.  Lyons,  133  CaL  114,  116, 
65  Pac.  Rep.  329.  See  McAllister  vs.  Ham- 
lin, 83  CaL  361,  23  Pac.  Rep.  357;  County  of 
Orancre  vs.  Harris,  97  CaL  600,  82  Pac.  Rep. 
694. 

2S.  RULE  THAT  REPEAL  BT  IMPLI- 
CATION IS  NOT  FAVOBED  has  peculiar 
force  in  case  of  laws  of  special  and  local 
application,  which  are  never  deemed  re- 
pealed by  greneral  lesrislatlon,  except  upon 
most  unequivocal  manifestation  of  Intent 
to  that  effect. — Banks  vs.  Tolo  Co.,  104  CaL 
268,  269.  37  Pac.  Rep.   900. 

S4.  Repeals  hy  Impllcatloa  wbere  later 
■tatnte  Is  laeoiislflteiit  or  repasnaat  ^rith 
former  statute  upon  same  subject — Chico 
B.  Co.  vs.  Sacramento  T.  Co.,  123  CaL  178, 
181,  66  Pac.  Rep.  780.  See  Bank  of  British 
N.  A.  vs.  Cahn,  79  Cal.  463,  21  Pac.  Rep. 
868;  Hilton  vs.  Curry,  124  Cal.  84,  88,  66 
Pac.  Rep.  784;  Mack  vs.  Jastro,  126  CaL 
130,  132,  68  Pac.  Rep.  872. 


REPEAL  OF  REPEALING  ACT  does 
not  revive  act  repealed  without  express 
words. — Manlove  vs.  White,  8  Cal.  876.  277, 
378. 


REPEAL  OF  AN  ACT  BY  ADOPTION 
OF  CODE  operates  as  repeal  of  an  amend- 
ment of  orlgrlnal  act. — Hemstreet  vs.  Waa- 
sum,  49  CaL  273,  274.  See  Goodwin  vs. 
Buckley,   54  CaL   295,   297. 

37.     REPEAL  OF  ADOPTED  STATUTBI— 
Will  not  take  from  adoptlnir  statute  oper* 


atlve  force  of  provisions  so  far  as  they  may 
be  necessary  to  carry  later  statute  Into 
'effect,  but  these  provisions  will  be  regrarded 
as  if  they  had  been  originally  Incorporated 
therein  at  len^h. — Ramish  vs.  Hartwell, 
126  CaL  443,  447.  68  Pac  Rep.  920.  See 
Spring  Valley  W.  W.  vs.  San  Francisco.  22 
CaL  434;  People  vs.  Clunie,  70  CaL  604,  11 
Pac  Rep.  776;  Crane  vs.  Cummln^s,  137 
CaL  201,  203,  69  Pac  Rep.  984. 

28.  SPECIAL  ACT  COlfTROLS  GENERAL 
ACT,  WHEN. — Well-settled  principle  or  rule 
that  ereneral  act  is  to  be  construed  as  not 
repealing:  particular  one  (that  is,  one  di- 
rected towards  special  object  or  special 
class  of  objects)  must  give  way  to  plain 
Intent  of  legrislature  plainly  expressed  in 
statute. — In  re  Ambrosewf,  109  CaL  264,  266, 
41  Pac.  Rep.  1101. 

SS.  SPECIAL  AND  GENERAL  STAT- 
UTBSy  CONFLICT  BETWEEN.— Where  two 
statutes  treat  of  same  subject,  one  bein^ 
special  and  another  general,  unless  they 
are  irreconcilably  inconsistent  the  later, 
althougrh  latest  in  date,  will  not  be  held  to 
have  repealed  former,  but  special  act  will 
prevail  In  its  application  to  subject-matter 
comins  within  its  particular  provisions. — 
Bateman  vs.  Colgan,  111  CaL  680,  686,  44 
Pac.  Rep.  238.  See  People  vs.  Pacific  1. 
Co.,  130  CaL  442,  446,  62  Pac  Rep.  739;  Van 
Denburgh  vs.  Greenbush,  66  N.  T.  1,  3. 

SO.  SPECIFIC  PROVISIONS  RELATING 
TO  PARTICULAR  SUBJECT  must  govern 
in  respect  to  that  subject  as  agrainst  gen- 
eral provision  in  other  parts  of  statute,  al- 
though latter  standing  alone  would  be  broad 
enough  to  Include  subject  to  which  more 
particular  provisions  relate. — Harrlgan  vs. 
Home  L.  Ins.  Co.,  128  Cal.  531,  537,  58  Pac. 
Rep.  180.  61  Id.  99.  See  Frandzen  vs.  San 
Diego,   101  Cal.   317,   321,    86   Pac.    Rep.   897. 

SL  WHITNEY  ACT  (Stats.  1885,  p.  21S). 
— Pollee  court  of  eifj  of  Los  Anseles  organ- 
ised thereander,  held  not  abolished  by  sub- 
sequent statutes. — In  re  Mitchell,  120  CaL 
384,  387,  52  Pac  Rep.  799. 


§  19.  OESTAIN  STATUTES  PRESERVED.  Nothiog  in  either  of  the  four 
codes  affects  any  of  the  provisions  of  the  following  statutes,  but  such  statutes 
are  recognized  as  continuing  in  force,  notwithstanding  the  provisions  of  the 
codes,  except  so  far  as  they  have  been  repealed  or  affected  by  subsequent  laws : 

1.  All  acts  incorporating  or  chartering  municipal  corporations,  and  acts 
amending  or  supplementing  such  acts; 

2.  All  acts  consolidating  cities  and  counties,  and  acts  amending  or  supple- 
menting such  acts ; 

3.  All  acts  for  funding  the  state  debt,  or  any  part  thereof,  and  for  issuing 
state  bonds,  and  acts  amending  or  supplementing  such  acts; 

4.  All  acts  regulating  and  in  relation  to  rodeos; 

5.  All  acts  in  relation  to  judges  of  the  plains; 

6.  All  acts  creating  or  regulating  boards  of  water  commissioners  and  over- 
seers in  the  several  townships  or  counties  of  the  state ; 

7.  All  acts  in  relation  to  a  branch  state  nrison ; 
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8.  An  act  for  the  more  effectual  prevention  of  cruelty  to  animals,  approved 
March  thirtieth,  eighteen  hundred  and  sixty-eight; 

9.  An  act  for  the  suppression  of  Chinese  houses  of  ill-fame,  approved  March 
thirty-first,  eighteen  hundred  and  sixty-six; 

10.  An  act  relating  to  the  Home  of  the  Inebriate  of  San  Francisco,  and  to 
prescribe  the  powers  and  duties  of  the  board  of  managers  and  the  ofiScers 
thereof,  approved  April  first,  eighteen  hundred  and  seventy; 

11.  An  act  concerning  marks  and  brands  in  the  county  of  Siskiyou,  approved 
March  twentieth,  eighteen  hundred  and  sixty-six ; 

12.  An  act  to  prevent  the  destruction  of  fish  in  the  waters  of  Bolinas  Bay, 
in  Marin  County,  approved  March  thirty-first,  eighteen  hundred  and  sixty-six ; 

13.  An  act  concerning  trout  in  Siskiyou  County,  approved  April  second, 
eighteen  hundred  and  sixty-six; 

14.  An  act  to  prevent  the  destruction  of  fish  in  Napa  Biver  and  Sonoma 
Creek,  approved  January  twenty-ninth,  eighteen  hundred  and  sixty-eight; 

15.  An  act  to  prevent  the  destruction  of  fish  and  game  in,  upon,  and  around 
the  waters  of  Lake  Merritt,  or  Peralta,  in  the  county  of  Alameda,  approved 
March  eighteenth,  eighteen  hundred  and  seventy; 

16.  An  act  to  regulate  salmon  fisheries  in  Eel  Biver,  in  Humboldt  County, 
approved  April  eighteenth,  eighteen  hundred  and  fifty-nine; 

17.  An  act  for  the  better  protection  of  stock-raisers  in  the  counties  of 
Fresno,  Tulare,  Monterey,  and  Mariposa,  approved  March  twentieth,  eighteen 
hundred  and  sixty-six; 

18.  An  act  concerning  oysters,  approved  April  twenty-eighth,  eighteen 
hundred  and  fifty-one ; 

19.  An  act  concerning  oyster  beds,  approved  April  second,  eighteen  hundred 
and  sixty-six; 

20.  An  act  concerning  gas  companies,  approved  April  fourth,  eighteen  hun- 
dred and  seventy; 

21.  An  act  to  empower  the  board  of  supervisors  of  the  several  counties  of 
the  state  to  aid  in  the  construction  of  a  railroad  in  their  respective  counties, 
approved  April  fourth,  eighteen  hundred  and  seventy; 

22.  An  act  supplemental  to  the  act  mentioned  in  the  preceding  subdivision, 
approved  April  fourth,  eighteen  hundred  and  seventy ; 

23.  All  acts  in  relation  to  lawful  fences,  estrays,  and  the  trespassing  of 
animals  upon  private  property; 

24.  An  act  for  the  relief  of  insolvent  debtors  and  the  protection  of  creditors, 
approved  May  fourth,  eighteen  hundred  and  sixty-two,  and  the  acts  amending 
and  supplementing  such  act; 

25.  All  acts  in  relation  to  taxation  for  local  purposes; 

26.  All  acts  dividing  counties  into  collection  and  assessment  districts; 

27.  All  acts  allowing  county  or  city  and  county  officers  to  appoint  deputies, 
clerks,  and  subordinate  officers,  in  so  far  as  such  acts  authorize  the  appoint- 
ment and  fix  the  compensation  of  such  deputies,  clerks,  and  subordinate 
officers. 

History:  Enacted  March  12,  1872;  par.  8  preserves  Act  March  80,  1868, 
Stats.  1867-8,  p.  604;  par.  9  preserves  Act  March  81,  1866,  Stats.  1865-6, 
p.  641;  par.  10  preserves  Act  April  1,  1870,  Stats.  1869-70,  p.  585;  par.  11 
preserves  Act  March  20,  1866,   Stats.  1865-6,  p.   882;    par.   12  preserves 
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Act  March  31,  1866,  Stats.  1865-6,  p.  637;  par.  13  preserves  Act  April 
2,  1866^  Stats.  1865-6,  p.  857;  par.  14  preserves  Act  January  29,  1868, 
Stats.  1867-8,  p.  13;  par.  15  preserves  Act  March  18,  1870,  Stats.  1869-70, 
p.  325;  par.  16  preserves  Act  April  18,  1859,  Stats.  1859,  p.  298;  par.  17 
preserves  Act  March  2t),  1866,  Stats.  1865-6,  p.  322;  par.  18  preserves 
Act  April  28,  1851,  Stats.  1851,  p.  432;  par.  19  preserves  Act  Aprii  2, 
18G6,  Stats.  1865-6,  p.  848;  par.  20  preserves  Act  April  4,  1870,  Stats. 
1869-70,  p.  815;  par.  21  preserves  Act  April  4,  1870,  Stats.  1869-70,  p.  746; 
par.  22  preserves  Act  April  4,  1870,  Stats.  1869-70,  p.  744;  pars.  23-27 
added  by  amendatory  Act  April  1,  1872,  Stats.  1871-2. 


1.  Applied,  dted,  construed,  referred  to. 

2.  Act     providing     for     government     of 

county  —  "Municipal     corporation," 
meaning  of  term. 

3.  Consolidation  act  of  cities  and  coun- 

ties— Status  of  oflScers. 
4, 5.  Same — Acts  continued  in  force. 
6,  7.  Same— General  revenue  system  provided 

in  code  applicable  to  all  counties. 

8.  Same — Salary  of  sheriff  under  act. 

9.  Same — System  of  taxation  under  con- 

solidation act. 
10.  Same — Conflicting  statutes,  reconciling 
of. 

11-13.  Acts  concerning  lawful  fences  —  How 
far  continued  in  force. 

14-17.  Police  power  of  city — Judicial  review 
of — Municipal  ordinances,  etc.,  sub- 
ject to  investigation  by  courts. 

18.  Beclamation  of  lands — Act  in  relation 

to. 

19.  Road  laws  retained  in  force  by  code — 

Not  special  legislation. 

20.  Taxation  under  municipal  charter. 

1.  APPLIBD,  CITBD,  GONSTRUBD,  RB- 
FBRRBD  TO,  etc..  In:  People  ex  rel.  Moore 
vs.  Supervisors  of  Sacramento  Co.,  46  CaL 
692,  695  (construed);  Savings  &  It.  Soc.  vs. 
Austin,  46  Cal.  416,  481.  483  (construed); 
Ex  parte  Simpson,  47  Cal.  127.  128  (cited 
with  S  18  ante) ;  Adams  vs.  San  Francisco, 
60  Cal.  117,  118  (construed);  Gonzales  vs. 
Wasson,  61  Cal,  296,  297  (construed);  Ex 
parte  Newton,  53  Cal.  671,  672  (construing 
subds.  1,  2,  26  In  reference  to  provision,  of 
S  3363  post);  Wood  vs.  Election  Commis- 
sioners, 68  Cal.  661,  665  (construed);  Re- 
clamation DIst.  vs.  Goldman,  61  Cal.  205. 
207  (construing  subd.  25);  Ex  parte  Rels. 
64  Cal.  238.  234,  238.  240,  30  Pac.  Rep.  806, 
807  (construed);  Meade  vs.  Watson.  67  Cal. 
691,  693.  8  Pac,  Rep.  311  (construing  subd. 
23);  People  vs.  Clunie,  70  Cal.  504,  606,  606, 
607,  11  Pac.  Rep.  775  (construed  and  ap- 
plied); Lovelind  vs.  Gardner,  79  Cal.  817, 
320.  21  Pac.  Rep.  766,  4  L.  R.  A.  895  (con- 
struing subd.  23):  San  Francisco  vs.  Kler- 
ran,  98  Cal.  614.  617,  33  Pac.  Rep.  720  (con- 
strued); People  ex  rel.  Young  vfe.  nabcock. 
114  Cal.  559.  502.  46  Pac.  Rep.  818  (construed); 
Dobbins  vs.  Los  Angeles,  139  Cal.  179,  183. 
96  Am.  St.  Rep.  96,  72  Pac.  Rep.  970  (con- 
struing subd.   20). 

An  to  IniTfnl  ffencen.  ■necfiil  lenrlslatlon 
resardlns,  etc..  see  HENNING'S  GENERAL 
LAWS,  r.  455  and  note;  also  KERR*S  CYC. 
CIV.  CODE  9  840  and   note. 

2.  ACT  PROVIDING  FOR  GOVERNMENT 
OF  COUNTY  OF  SACRAMENTO  (Stats. 
1865.  p.   603).  which  declares  that  board  of 


supervisors  shall  be  body  politic  and  cor- 
porate, does  not  make  that  county  muni- 
cipal corporation  within  meaning  of  that 
term  aa  used  in  this  section;  but  county  is 
subject  to  provisions  of  code  respectlnsr 
government  of  counties.  —  People  ex  rel. 
Moore  vs.  Supervisors  of  Sacramento  Co., 
46  CaL  692,  696. 

3.  CONSOLIDATION  ACT  OF  CITIES 
AND  COUNTIES — Statmi  of  ollicers  In  aacli 
cltlc*  and  coantieay  etc. — See  In  re  Carrillo, 

.66  Cal.  3,  4  Pac.  Rep.  695;  Kahn  vs.  Sutra, 
114  Cal.  316,  46  Pac.  Rep.  87,  83  L.  R.  A. 
620;  People  vs.  Babcock,  114  Cal.  659,  662, 
46  Pac.  Rep.  818;  Rauer  vs.  Williams,  118 
Cal.  401.  408,  60  Pac.  Rep.  691;  Kuhlman 
vs.  Superior  Court,  122  Cal.  368,  65  Pac. 
Rep.  689;  People  vs.  Babcock,  123  Cal.  307. 
808,  56  Pac  Rep.  1017;  Popper  vs.  Broder- 
rlck.  123  Cal.  463,  461,  66  Pac.  Rep.  106; 
Martin  vs.  Election  Commissioners,  126  Cal. 
404,  68  Pac.  Rep.  932;  Crowley  vs.  Freud, 
132  Cal.  441,  64  Pac.  Rep.  696. 

4.  ConaolidatioB  act  and  acta  ani«adliiK 
or  aiippleiwentlair  It  were  eontiniied  la  foree 

under  provisions  of  this  section,  except  so 
far  as  they  were  repealed  or  affected  by 
subsequent  legislation.  The  provisions  of 
that  act  were  not  enlarged  by  this  section^ 
but  remained  same  as  they  were  before 
passage  of  codes  giving  Jurisdiction  to 
officials  of  municipality  over  same  subjects, 
and  the  same  upon  the  city  and  county 
treasury  which  it  conferred  before  codes 
became  law.  and  no  other. — Ex  parte  Reis, 
64   Cal.   233.   239.   30  Pac   Rep.   806,   807. 

5.  Conaolidatlon  act  of  Saa  Franciaco. — 
Act  of  April  26.  1863,  being  "an  act  to 
confer  further  powers  upon  the  board  of 
supervisors  of  the  city  and  county  of  Ban 
Francisco."  is  act  amendatory  of  consoli- 
dation act  and  consequently  not  repealed 
by  this  code. — San  Francisco  vs.  Kiernan, 
98  Cal.  614,  617,  33  Pac.  Rep.  720. 

C  General  revenae  ayatem  provided  Im 
thla  code  is  applicable  to  every  county  in 
state,  and  city  and  county  of  San  Fran- 
cisco is  not  expressly  or  by  implication  ex- 
empted therefrom  under  this  or  preceding 
section. — Savings  &  L.  Soc.  vs.  Austin,  46 
CJal.  416,  481,  483.  See  People  vs.  R^is,  76 
Cal.   269,   276,  18  Pac.  Rep.  309. 

7.  Provlalona  of  aabda.  1,  2,  38  of  this 
section,  continuing  in  force  acts  incorpor- 
ating or  chartering  municipal  corporations 
and  consolidating  cities  and  counties,  and 
in  relation  to  taxation  for  local  purposes, 
do '  not  prevent  provisions  of  1 8363  post 
relating  to  licenses  from  taking  effect  in 
city  and  county  of  San  Francisco.     Provt- 
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8ion  for  payment  of  funds  under  last-named 
section  Into  treasury  of  city  and  county 
does  not  Impair  or  Interfere  with  portion 
of  acts  mentioned  in  this  section. — Ex  parte 
Newton,  68  Cal.  571.  672. 

8.  Salary  of  sheriff  of  elty  and  comity 
•f  Saa  Francisco.— Act  of  May  17,  1861, 
entitled  *'an  act  to  fix  and  regulate  salaries 
and  fees  of  officers  of  city  and  county  of 
San  Francisco*'  (Stats.  1861,  p.  654),  amend- 
atory and  supplementary  to  consolidation 
act  of  April  19,  1856  (Stats.  1866,  p.  145), 
is  continued  In  force  under  provisions  of 
this  section  and  {  4331  post. — ^Adams  vs.  San 
Francisco,  50  Cal.  117,  118. 

«.  SYSTEM  OF  TAXATION  UNDER  CON- 
SOLIDATION ACT— Intention  of  lectslatave. 

— If  this  and  preceding:  section  stood  alone 
and  unexplained  it  would  be  difficult  to 
escape  conclusion  that  it  was  intended  to 
continue  in  force  consolidation  act  of  city 
and  county  of  San  Francisco  and  all  amend- 
ments thereto,  including:  machinery  therein 
provided  for  levying:  and  collection  of  city 
and  county  taxes.  But  code  provides  com- 
plete and  g:eneral  revenue  system  mani- 
festly Intended  to  apply  to  every  county 
In  state,  and  which  was  especially  de- 
signed to  obviate  great  inconvenience  which 
had  resulted  from  multiplicity  of  provi- 
sions in  previous  statutes,  applicable  only 
to  particular  counties  or  cities,  and  inten- 
tion of  legislature  to  make  general  system 
applicable  to  San  Francisco  is  further  made 
apparent  from  act  of  March  30,  1872,  en- 
titled "An  act  to  enable  the  city  and  county 
of  San  Francisco  to  conform  to  so  much 
of  Political  Code  as  relates  to  the  public 
revenue." — Savings  &  Li.  Soc.  vs.  Austin,  46 
Cal,   416.   481,   482. 


lOu     Conllletlna:  atatntes,  reconclllni: 

Provisions  relating  to  phonographic  report- 
ers under  consolidation  act  of  city  and 
county  of  San  Francisco  and  acts  amend- 
atory thereof  on  one  side,  and  provisions 
in  Code  of  Civil  Procedure  In  regard  to 
same  subject  on  other  side,  construed  and 
harmonized  In  accordance  with  rule  of  dis- 
tributive construction  expressed  In  Latin 
maxim,  "redendo  singula  singulis."  —  Ex 
parte  Reis,  64  CaL  233,  239,  30  Pac.  Rep. 
806,    807. 

11.  THE  ACT  CONCERNING  LAWFUL 
FENCES,  approved  April  7,  1855  (Stats. 
1855,  p.  154),  and  act  amendatory  and  sup- 
plementary thereof,  approved  April  8,  1860 
(Stats.  1860.  p.  141),  are  retained  in  force 
by  provisions  of  this  section,  and  counties 
to  which  they  are  applicable  are  not  sub- 
ject to  provisions  of  fi  841  of  Civil  Code.— 
Meade  vs.  Watson,  67  Cal.  691,  693,  8  Pao. 
Rep.  311.  See  Gonzales  vs.  Wasson,  61  CaL 
295.  297. 

12.  Ln'vrfnl     ^rlre     fences     defined.  —  See 

Loveland  vs.  Gardner,  77  Cal.  817,  320,  21 
Pac  Rep.  766,  4  L.  R.  A.  395. 

U.     Ija'vrfnl  fences,  acts  In  relation  to. — 

Act  of  April  3,  1860  (Stats.  1860.  p.  441), 
amendatory  of  act  of  1850  concerning  law- 
ful fences,    in   force  in  only  part  of  coun- 


ties of  state,  is  continued  in  force  under 
provisions  of  this  section  of  code  so  far 
as  it  involves  premises  in  one  of  counties 
to  which  act  related. — Gonzales  vs.  Was- 
son,  61  Cal.   295,   297. 

14.  POLICE  POWER  OF  CITY— Jndlelal 
review  of. — ^Act  of  state  legislature  of  April 
4,  1870,  entitled  "an  act  concerning  gas- 
works" (Stats.  1869-70,  p.  815),  provides 
among  other  things  that  cities  "may  con- 
trol location  and  construction  of  works  so 
that  they  may  be  erected  on  suitable  local- 
ities to  give  least  discomfort  or  annoyance 
to  the  public'*  (expressly  continued  in  force 
by  subd.  20  of  section);  held,  in  action 
brought  to  obtain  Injunction  restraining 
city  of  Los  Angeles,  a  municipal  corpora- 
tion, from  enforcing  certain  ordinances 
prohibiting  erection  or  maintenance  of  gas- 
works within  certain  parts  of  said  city, 
that  exercise  of  police  power  belongs  to 
city  within  its  territorial  limits;  and,  upon 
question  whether  adoption  of  ordinances  in 
question  was  legitimate  exercise  of  such 
police  power,  court  will  not  disturb  legis- 
lative act  of  city  and  will  not  substitute 
its  own  views  of  what  Is  proper  in  prem- 
ises for  those  of  legislative  body. — Dobbins 
vs.  Los  Angeles.  139  Cal.  179,  183,  96  Am. 
St.  Rep.  95,  72  Pac.  Rep.  970. 

15.  Reversed  in  Dobbins  vs.  Los  Angeles. 
195  U.  S.  223,  236,  242,  bk.  49  L.  ed.  169.  26 
Sup.   Ct.   Rep.   18. 

16.  Determination  as  to  w^hat  Is  proper 
exercise  of  police  po^rem  of  municipality  is 
subject  to  supervision  of  courts. — In  re 
Smith.  143  Cal.  368,  872.  77  Pac.  Rep.  180; 
Dobbins  vs.  Los  Angeles,  195  U.  S.  223.  236. 
bk.  49  ti.  ed.  169.  25  Sup.  Ct.  Rep.  18. 

17.  Monlclpal  by-laws  and  ordinances, 
and  even  legislative  enactments,  nndertak- 
ins  to  reirnlate  naefnl  business  enterprises 
are  subject  to  investigation  in  courts  with 
view  to  determining  whether  law  or  ordi- 
nance is  lawful  exercise  of  police  power, 
or  whether  under  guise  of  enforcing  police 
regulations  there  has  been  unwarranted 
and  arbitrary  interference  with  constitu- 
tional rights  to  carry  on  lawful  business, 
to  make  contract,  or  to  use  and  enjoy  prop- 
erty.— Dobbins  vs.  Los  Angeles,  195  U.  S. 
223,  236,  bk.  49  Lu  ed.  169.  25  Sup.  Ct.  Rep. 
18  (reversing  Dobbins  vs.  Los  Angeles.  139 
Cal.  179,  183.  96  Am.  St.  Rep.  95,  72  Pac. 
Rep.  970).  See  Lawton  vs.  Steele,  152  U.  S. 
133,  bk.  38  L.  ed.  385,  14  Sup.  Ct.  Rep.  499. 

See  In  re  Smith,  143  Cal.  368.  371,  77  Pac. 
Rep.  180.  cited  in  Dobbins  case,  supra,  in 
IT.  S.  supreme  court,  as  upholding  doctrine 
declared  in  this  paragraph.  The  case  In 
re  Smith  last  cited  supports  the  rule  stated 
in  the  decision  of  the  supreme  court  of  the 
United  States  in  the  Dobbins  case,  and  in 
Itself  is  a  departure  from  the  decision  in 
the  last-named  case  as  expressed  In  su- 
preme court  of  state. 

18.  RECLAMATION  OF  LANDS,  ACT  IN 
RELATION  TO.  — Act  of  March  28,  1868 
(Stats.  1867-8,  p.  607).  providing  for  as- 
sessment upon  land  to  be  reclaimed,  of  tax 
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proportionate  te  wliolo  expenao  and  beno- 
tlte,  etc,  eoiutruod  as  In  offeet  a  proTfsfon 
"in  relation  to  taxation  for  local  purposes" 
(subd.  25),  and  therefore  not  repealed  by 
this  code. — Reclamation  Dist.  vs.  Goldman* 
CI  CaL  20S,  SOS. 

ISu  B— d  laws  i«talac«  la  fsree  by  code 
are  not  subject  to  objection  of  beinir  special 
le^slatlon. — Meade  vs.  Watson,  C7  CaL  S91, 
595,    t   Pac    Rep.    SIL 

M.  TAXATIOlf  imi>im  MUlilClJPAIi 
CHARTEB* — ^This  section  Of  code  repealed 


act  of  May  17, 1S61,  In  so  far  as  Its  operatloi» 
as  a  general  law  of  the  state  Is  eoncemed« 
bnt  In  so  far  as  act  was  Incorporated  Into 
and  became  part  of  charter  of  city  of  Sac- 
ramento, autfaorizin?  city  of  Sacramento  to 
assess,  levy,  and  collect  municipal  taxes, 
it  was  continued  in  force. — ^People  va  Clu- 
nie,  70  CaL  504.  506.  11  Pac.  Rep.  775.  Bed 
SprinsT  Valley  W.  W.  vs.  San  Francisco,  22 
CaL  434;  Ramish  vs.  Hart  well.  126  CaL 
443.  447,  58  Pac.  Rep.  920;  Wood  vs.  Hustls, 
17  Wis.  416. 


§20.  THIS  ACT,  HOW  CITEDi  ETC.  This  act,  whenever  cited,  enu- 
merated, referred  to,  or  amended,  may  be  designated  simply  as  The  Political 
Code,  adding,  when  necessary,  the  number  of  the  section. 

History:    Enacted   March   12,   1872. 


ipoadlair  seetloaaf  see  KERR'S       note  thereto;  and  KERR'S  CTC.  PEN.  CODE 
CYC.  CODE     CIV.     PROC.     I  19     and     note       S  24  and   note   thereto. 
thereto;   KERB'S  CYC  CIV.  CODE  S  21  and  As  to  title  of  act,  see  ante  f  1  and  note. 
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PART   !• 

OP  THE  SOVEREIGNTY  AND  PEOPLE  OP  THE  STATE,  AND  OP  THE 
POLITICAL  RIGHTS  AND  DUTIES  OP  ALL  PERSONS  SUBJECT 
TO  ITS  JURISDICTION. 

TnUB  I.      S0VEREI6NT7  OP  THE  StATE,  §§  30-44. 

II.    Persons  Composing  the  People  op  the  State,  §§  50-52. 

IIL    PoLinoAii  Rights  and  Duties  op  all  Pebsons  Subject  to  the  Juris- 
diction op  the  State,  §§  54-60. 


TITLE  I. 

soveeeignty  of  the  state. 

Chapter  I.    Bbsidkngi  of  SovEBXiONTYy  §  30. 

n.    Territorial  Jurisdiction  of  trs  Statb,  §§  33,  34. 

m.     OeNZRAL  ItlGHTS  OF  THE  STATB  OTSR  PERSONS,  §  37. 

ly.    General  Bights  of  the  State  over  Peopertt,  §§40-44 

CHAPTER  L 

RESIDENCB    OF   SOVBRBIGNTT. 
§  30.    Sovereignty  resides  in  the  people. 

§  30.  SOVESEIONTT  BESIDES  IN  THE  PEOPLE.  The  sovereignty  of 
the  state  resides  in  the  people  thereof,  and  all  writs  and  processes  must  issue 
in  their  name. 

History:    Enacted  March   12,   1872. 


1.  Abeyance — (Soyereignty  cannot  be  in. 

2.  California — Source  of. 

3.  Same — Commencement  of* 

4.  Same — ^Extent  of. 
5,6.  Same — Over  lands. 

7,8.  Conquest,  effect  of — Citizenship. 

9.  Same — Municipal  law* 

10.  Same — Political  law. 
11-14.  Same— Property  rights* 

15.  Definition. 

16.  Essential  element  of  sovereignty. 
17, 18.  Local  and  municipal  governments. 

19.  Nations — Sovereignty  as  applied  to* 

20.  Originates,  where. 

21, 22.  "The  people"— Signification  of  term. 

23.  Bemedies  against  sovereign. 
24-27.  States— Sovereignty  of. 

28, 29.  United  States— Sovereignty  of. 

30, 31.  Style  of  process. 

1*     ABBYAlfCB  —  Soverelffnty    cannot    be 

tn- — ^Upon  conquest  of  Mexico  the  United 
States  succeeded  to  sovereignty  of  Mexico 
end  held  It  until  org^anlzation  of  govern- 
ment of  state.  With  change  of  flags  came 
change  of  political  laws,  but,  there  being 
no  common  law  of  United  States,  is  contra- 
distinguished from  individual  states.  Ac- 
quisition of  Cklifornia  did  not  extend  over 
It  the  common  law. — People  vs.  Folsom,  5 
Cal.  374,  378.   379. 

S.     CALIFORNIA  —  Sonrce    of.  —  State    of 
California    was    formerly    part    of    republic 


of  Mexico  and  came  Into  being  as  sovereign 
state  by  virtue  of  conquest  of  that  country 
by  United  States,  treaty  of  Guadalupe  Hi- 
dalgo (HE2NiriNG*S  GBNERAL  LAWS  p. 
xxviil),  by  which  territory  was  ceded  to 
United  States,  and  subsequent  formation  of 
state  government  and  admission  Into  Union 
by  act  of  Congress  Sept.  9,  1860  (HBN- 
ICING'S  GBNBRAL  LAWS  p.  Ixiv);  thus  It 
did  not  succeed  to  sovereign  powers  or  pre- 
rogatives of  King  of  England,  as  did 
original  states,  but  to  those  of  republlo  of 
Mexico  and  of  King  of  Spain  as  predecessor 
of  that  republic. — Ohio  Life  Ins.  &  T.  Co. 
vs.  Debolt,  57  U.  a  (16  How.)  416,  428,  bk. 
14  L.  ed.  997. 

Bovndary  of  state,  see  constitution  1879, 
art  XXI  fi  1,  HBNNING'S  OENE2RAL  LAWS 
p.  cv. 

S.  Commencement  of  soTerelgnty. — Sov- 
ereignty of  state  dates  only  from  her  ad- 
mission into  United  States. — Matter  of  Per- 
kins, 2  Cal.   424,   440. 

4.  Extent  of.  —  Except  as  to  powers 
granted  general  government  or  denied 
states,  power  of  state  is  supreme.  It  enacts 
laws  of  its  own  right  and  should  be  allowed 
to  execute  them  in  its  own  way.  The  fed- 
eral government  cannot  supervise  the  ex- 
ercise of  powers  it  possesses. — People  vs. 
Brady.  40  Cal.  198,  214,  6  Am.  Rep.  604. 

5.  Over  lands. — In  regard  to  lands  within 
state.  United   States   in   private   proprietor- 
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ship  and  sovereign  rlgrht  succeeded  to  Mex- 
ican Rovernment,  and  in  both  these  respects 
California,  so  far  as  she  acquired  rigrht  In 
either,  succeeded  United  States  and  became 
privy  to  latter  In  estate  in  respect  to  all 
lands  within  her  borders,  whether  such 
as  may  be  held  in  private  or  sovereign 
Tight, — Ward  vs.  Mulford,  32  Cal.  365,  372. 

6.  California  is  an  Inseparable  part  of 
American  Union,  and  constitution  of  United 
States  is  supreme  law  of  the  land. — Const. 
1879,  art.  I  S  3,  HBNNING'S  GENBRAL 
LAl^fl    p.  Izv. 

7.  CONaVEST,  BFFECT  OF — Cltlxenalilp. 

— Natural  consequence  of  cession  of  terri- 
tory by  Mexico  and  its  acquisition  by  United 
States  would  be  that  allegriance  of  Inhabit- 
ants who  remain  would  be  transferred  to  new 
sovereigrn. — People  vs.  De  la  Guerra,  40  Cal. 
311,  340. 

8.  All  citizens  of  territory  ceded  by  treaty 
of  Guadalupe  Hld&lgo  who  did  not  elect  to 
remain  citizens  of  Mexico  became  citizens 
of  United  States  by  terms  of  treaty. — Peo- 
ple vs.  De  la  Guerra,  40  Cal.  311,  340;  In  re 
Rodrlgruez,  81  Fed.  Rep.  337,  361. 

9.  MiiDlclpal  lawa  of  conquered  territory 

do  not  cease  to  exist  by  reason  of  conquest 
and  change  of  sovereignty,  but  continue  in 
force  so  far  as  they  are  not  repugnant  to 
paramount  laws  and  new  sovereign  until 
changed  by  legislature.  This  results  from 
absolute  necessity  of  preserving  rules  by 
which  private  rights  are  governed. — Fowler 
vs.  Smith,  2  Cal.  89,  45,  46;  Ryder  vs.  Cohn. 
37  Cal.  69.  70,  87;  McNeil  vs.  Congregational 
Soc,  66  Cal.  105.  107,  4  Pac.  Rep.  1096;  Ohm 
vs.  San  Francisco,  92  Cal.  437,  460,  28  Pac 
Rep,   580. 

10.  Political  laws  of  conquered  country 
do  not  remain  in  force,  but  give  way  to 
those  of  acquiring  country. -~  Matter  of 
Perkins,  2  Cal.   424,  439. 

11.  Property  rtirbta. — Federal  government 
has  power  of  declaring  war  and  making 
treaties  and  consequently  of  acquiring  ter- 
ritory by  conquest  or  by  treaty,  which  in- 
volves power  and  duty  to  protect  rights  of 
Inhabitants  of  ceded  country  so  far  as  such 
protection  is  necessary  to  discharge  obliga- 
tions Imposed  by  treaty,  and  legislation  of 
congress  appropriate  for  that  purpose  is 
beyond  and  independent  of  Interference  of 
state  authorities. — Gardiner  vs.  Miller.  47 
Cal.   670,   675. 

12.  By  law  of  nations.  Independent  of 
treaty  stipulations,  cession  of  territory  from 
one  government  to  another  does  not  impair 
rights  of  inhabitants  to  their  property. 
Public  property  and  sovereignty  over  terri- 
tory only  are  considered  as  passing.  When, 
therefore,  California  was  ceded  to  United 
States  rights  of  property  of  its  citizens  re- 
mained unchanged,  and  obligation  to  pro- 
tect and  maintain  them  passed  to  new  gov- 
ernment. This  obligation  was  political  in 
its  character. — Teschemacher  vs.  Thompson, 
18  Cal.  11,  22-24,  79  Am.  Dec.  151;  Estrada 
vs.  Murphy,  19  Cal.  248,  270;  Minturn  vs. 
Brower.  24  Cal.  644,  669;    Ward  vs.  Mulford, 


82  CaL  866,  870;  Tripp  vs.  Spring.  6  Sawy. 
C.  C.  214,  24  Fed.  Cas.  204:  Knight  vs. 
United  Land  Assoc,  142  U.  &  184,  bk.  35  U 
ed.  974,  12  Sup.  Ct  Rep.  258. 

13.  With  respect  to  their  private  prop- 
erty and  rights,  etc.,  relation  of  Inhabitants 
of  ceded  country  to  government  is  not 
changed.  New  government  takes  place  of 
old,  and  this  Is  expressly  provided  by 
treaty  of  Guadilupe  Hidalgo.  —  Leese  vs. 
Clark,   20  Cal.    387,   388.   421. 

14.  Treaty  of  Guadalupe  Hidalgo  pro- 
viding that  rights  and  relations  of  in- 
habitants be  protected  is  merely  formal 
recognition  of  pre-existing  law  of  nations 
on  this  subject. — United  States  vs.  Moreno, 
68  U.  S.  (1  Wall.)   400.  bk.  17  L.  ed.  633. 

15.  DEFINITION    OF.— Sovcrelgmty    Is    a 

term  used  to  express  supreme  political  au- 
thority of  an  independent  state.  Whatever 
rights  are  essential  to  exercise  of  this  au- 
thority are  rights  of  sovereignty,  as  right 
to  declare  war,  to  make  treaties  of  peace, 
to  levy  taxes,  and  to,  take  private  property 
for  public  use.  In  this  country  authority 
is  vested  in  the  people  and  is  exercised 
through  Joint  action  of  federal  and  state 
government.  To  federal  government  is 
delegated  exercise  of  certain  rights  or 
powers  of  sovereignty,  and  exercise  of  all 
other  rights  of  sovereignty,  except  as  ex- 
pressly prohibited.  Is  reserved  to  people  of 
respective  states.  When  we  say,  therefore, 
that  state  of  Union  is  sovereign  we  mean 
that  she  possesses  supreme  political  au- 
thority except  as  to  those"  matters  over 
which  such  autliority  is  delegated  to  fed- 
eral government  or  prohibited  to  states. — 
Moore  vs.  Smaw,  17  Cal.  199,  218,  79  Am. 
Dec.  123. 

16.  ESSENTIAL  BLBMBNT  OF  SbV- 
BRBIONTY  Of  State  is  right  and  jurisdic- 
tion to  determine  Anally  all  controversies 
between  her  citizens  and  all  conflicting 
claims  to  property  within  her  limits. — Fer- 
ris vs.  Coover,  11  Cal.  176,  185. 

17.  LOCAL.  AND  MUNICIPAL  GOVBRN- 
MBNTS  are  not  created  or  established  ex 
proprlo  vigore  by  the  constitution.  It 
merely  provides  that  they  shall  be  created 
and  established  by  legislature. — People  vs. 
Provlnes,  34  Cal.   520,  532. 

18.  As  soverelffB  belns^  state  has  no  nnb- 
dlTlsionsy  for  sovereignty  is  not  divisible; 
political  subdivisions,  counties,  etc.,  are 
mere  subordinates  or  agents. — Pattison  vs. 
Supervisors,  13  Cal.  176,  183. 

19.  NATIONS — Soverelflmty  as  applied  to. 
— Field  In  his  draft  outline  for  an  Inter- 
national Code  (p.  8  et  seq.)  ascribes  to 
Bluntschli  as  an  enumeration  of  the  rights 
of  sovereignty:  1,  To  make  its  own  consti- 
tution; 2,  To  legislate  independently  for 
its  people  and  territory;  3,  To  govern  and 
administer  itself;  4,  To  choose  its  own  of- 
ficers; 5,  To  appoint  and  accredit  its  repre- 
sentatives to  foreign  nations.  Flore,  Nouv. 
Dr.  Int.  (chap.  2,  part  1)  lays  stress  on  the 
right  of  organization  as  the  central  element 
of  internal  sovereignty,  and  this  is  the 
American  doctrine. — Commissioners'   note. 
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SOU  ORIGINATES  IVHBIUS. — The  maxim 
which  lies  at  foundation  of  our  government 
is  that  all  political  power  originates  with 
the  people.  By  institution  of  government 
the  people  surrender  exercise  of  these  sov- 
ereign functions  of  government  to  agents 
chosen  hy  themselves  who,  at  least  theo- 
retically, represent  supreme  will  of  their 
constituents.  Certain  powers  have  heen 
hy  all  states  granted  to  federal  govern- 
ment, but  state  is  clothed  with  all  sovereign 
authority  reserved  from  that  grant. — Gib- 
son vs.  Mason,  6  Nev.  283,  291. 

».    <^HB   pkople:,''   in   whom   thr 

80VERRIGNTY  OF  TUB  STATB  RBSIDBS, 

means  that  portion  of  inhabitants  who  are 
permitted  to  exercise  elective  franchise. — 
Blair  vs.  Ridgely,  41  Mo.  63,  97  Am.  Dec.  248. 

22.  All  political  power  is  inherent  in  the 
people. — Const.  1879,  art.  I  S  2.  HBNNING'S 
GENBRAL    LAWS     p.    Ixv. 

as.     RBHBDIBS    AGAINST    SOVEREIGN. 

— As  against  sovereign  there  are  no  reme- 
dies except  such  as  sovereign  in  exercise 
of  that  good  faJth  by  which  all  govern- 
ments are  presumed  to  be  actuated  may 
accord.  State  government  neither  in  its 
general  nor  its  local  capacity  can  be  sued 
by  its  creditors  or  made  amenable  to  judi- 
cial process,  except  by  its  own  consent. — 
Sharp  vs.  Contra  Costa  Co.,  34  Cal.  284,  290. 

S4.  STATES — SoverelsBty  off. — Each  state 
is  supreme  within  its  own  sphere  as  an 
independent  sovereignty.  Constitution  of 
this  state  is  not  grant  of  power,  but  re- 
striction upon  powers  of  legislature;  and 
it  Is  competent  for  legislature  to  exercise 
all  powers  not  forbidden  by  constitution 
of  state  or  delegated  to  genet al  government 
or  prohibited  by  constitution  of  United 
States. — People  ts.  Coleman,  4  Cal.  46,  49, 
60  Am.  Dee.  §81;  Cohen  ts.  Wright,  22  CaL 
298.  808. 

3S.  States  are  coestltiieiit  parts  of  United 
State*.  They  are  members  of  one  great 
empire,  for  some  purposes  sovereign,  for 
some  purposes  subordinate.  —  Cohens  vs. 
Virginia,  19  U.  B.  (6  Wheat.)  264,  bk.  6  L. 
ed.  267. 


26.  States  retain  in  authority  distinct 
but  qualified  sovereignty. — Hubbard  vs. 
Northern  R.  Co.,  3  Blatchf.  C  C.  84,  12  Fed. 
Cas.  781,  787. 

27.  Legislature  of  state  represents  inde- 
pendent sovereignty  of  people  and  is  su- 
preme and  unlimited  in  all  legitimate 
subject-matters  of  legislation,  controlled 
only  by  such  restrictions  as  are  imposed  by 
organic  law  of  state. — Beals  ya.  Amador 
Co.,  35  Cal.  624,  630. 

Extent  of  learislatlve  power  of  state  lear<s- 
lataresyln  general. — See  monographic  note 
62  Am.  Dec   638. 

28.  1JNITED    STATES— Sovereignty  of.— 

Ratification  of  constitution  of  United  States 
was  act  of  each  state,  acting  for  itself  as 
sovereign  and  independent  body.  Consti- 
tution was  not  adopted  by  people  of  United 
States  as  individuals  composing  one  entire 
nation,  but  as  composing  distinct  and  in- 
dependent communities,  each  individual 
belonging  to  only  one  of  these  independent 
soverelgrnties. — ^Warner  vs.  Steamer  Uncle 
Sam,  9  Cal.  697,  711. 

20.  Govemntent  of  this  repnbllCy  taken 
eollectlvely,  or  In  any  of  its  several  parts, 
is  strictly  made  up  of  responsible  and  dele- 
gated power.  It  is  not  in  any  sense  sov- 
ereign or  a  sovereignty.  It  is  government 
assumed  under  authority  of  people,  origin- 
ating from  them,  founded  in  compact  only, 
and  instituted  solely  for  good  of  whole; 
and  all  persons  Invested  with  legislative  or 
executive  powers  of  government  are  trus- 
tees of  public  and  as. such  accountable  for 
their  conduct.  Sovereignty  belongs  alto- 
gether and  exclusively  to  people  of  state. — 
Campbell's  Case,  2  Bland  Ch.  (Md.)  209, 
20  Am.  Dec.  360,  372. 

SOb  STl'LE  OF  PROCESS.  — Legislature 
may  provide  that  penalties  for  breaches  of 
city  ordinances  may  be  prosecuted  in  name 
of  people  of  state. — Pillsbury  vs.  Brown,  47 
Cal.  478,  480. 

31.  All  process  shall  be  issued  in  name 
of  people  of  state  of  California.  —  Const. 
1879  art.  VI  $20.  HBNNING'S  GENERAL 
liAWS    p.  Ixxxv. 


CHAPTER  II. 

TERRITORIAL   JURISDICTION  OF  THE  STATE. 

\  33.    Territorial     jurisdiction,     lim-      §  34.     Legislative  consent  to  purchase,  etc.,  of  lands  by 
itatiouB  on.  United  States  for  public  use;  jurisdiction  over. 

§33.  TEBSITOBIAL  JX7BISDI0TI0N,  LIMITATIONS  ON.  The  sov- 
ereignty  and  jurisdiction  of  this  state  extends  to  all  places  within  its  bound- 
aries as  established  by  the  constitution,  but  the  extent  of  such  jurisdiction 
over  places  that  have  been  or  may  be  ceded  to,  purchased,  or  condemned  by 
the  United  States,  is  qualified  by  the  terms  of  such  cession  or  the  laws  under 
which  such  purchase  or  condemnation  has  been  or  may  be  made. 

History:     Enacted    March   12,   1872. 

— Jarisdletloa  of  tbe  qaeatlona  of  bound-  states  affecting:  boundaries. — ^U.  8.  Const. 
■17.— Supreme  court  of  United  States  has  art  III  S2;  HBNNIHG'S  GBNBRAI<  ULWS 
Jurisdiction    of    all    controversies    between      p.   xxli. 


§984-87  (20)  RIGHTS  OF  8TATB  OVBR  PKBflOlffl.  IPt«  I. 

§  34.  LEGISLATIVE  CONSENT  TO  PTTROHASE,  ETO.,  OF  LANDS  B7 
XTNITED  STATES  FOB  PUBLIC  USE;  JUSISDICTION  OVER.  The  legis- 
lature  consents  to  the  purchase  or  condemnation  by  the  United  States  of  any 
tract  of  land  within  this  state  for  the  purpose  of  erecting  forts,  magazines, 
arsenals,  dockyards,  and  other  needful  buildings,  upon  the  express  condition 
that  all  civil  process  issued  from  the  courts  of  this  state,  and  such  criminal 
process  as  may  issue  under  the  authority  of  this  state,  against  any  person 
charged  with  crime,  may  be  served  and  executed  thereon  in  the  same  mode 
and  manner  and  by  the  same  officers  as  if  the  purchase  or  condemnation  had 
not  been  made. 

History:     Enacted   March   12,   1872. 

Soverclirnty     of     mt»t9     fa      not     ovsted  Mas.  C.  C.  60,  25  Fed.  Cas.  646.     See  People 

by    mere    purchase    by    United    States    for  vs.  CoUins,  106  Cal.  604,  6H)9»  S9  Pac.  Rep.  16. 

public   purposes    of   land   within    territorial  See   U.   S.    Const,   art.   I   18;     HBNIVUfG'S 

limits  of  state. — ^United  States  vs.  Cornell,  2  GBNERAL  L.A1VS    p.  xix. 

CHAPTER  III. 

GENERAL  RIGHTS  OP  THE   STATE   OVER  PERSONa 
§  37.    Bights  over  persons  enumerated. 

§  37.  BIGHTS  OVER  PERSONS  ENUMERATED.  The  state  has  the  fol- 
lowing rights  over  persons  within  its  limits,  to  be  exercised  in  the  cases  and 
in  the  manner  provided  by  law : 

1.  To  punish  for  crime; 

2.  To  imprison  or  confine  for  the  protection  of  the  public  peace  or  health 
or  of  individual  life  or  safety; 

3.  To  imprison  or  confine  for  the  purpose  of  enforcing  civil  remedies ; 

4.  To  establish  custody  and  restraint  for  the  persons  of  idiots,  lunatics, 
drunkards,  and  other  persons  of  unsound  mind ; 

5.  To  establish  custody  and  restraint  of  paupers  for  the  purposes  of  their 
maintenance ; 

6.  To  establish  custody  and  restraint  of  minors  unprovided  for  by  natural 
guardians,  for  the  purposes  of  their  education,  reformation,  and  maintenance ; 

7.  To  require  services  of  persons,  with  or  without  compensation :  In  military- 
duty;  in  jury  duty;  as  witnesses;  as  town  or  village  officers;  in  highway  labor; 
in  maintaining  the  public  peace;  in  enforcing  the  service  of  process;  in  pro- 
tecting life  and  property  from  fire,  pestilence,  wreck,  and  flood;  and  in  such 
other  cases  as  are  provided  by  statute. 

History:     Enacted   March    12,    1872. 

1.  Applied,   cited,   construed,   referred   to.  lands    acquired    by    the    United    States    by 

2.  Exclusive   authority   and   jurisdiction.  purchase  and  with  consent  of  state  legisla- 

ture.— People   vs.   Collins,   105   Cal.   604,   508, 

1.  Applied,  cited,  construed,  referred  to,       509.   39  Pac.  Rep.  16. 

etc..    In:     People    vs.    Collins,    105    Cal.    504,  gee  U.  S.  Const,  art.  I  §  8. 

508,  39  Pac.  Rep.  16   (applied  as  to  punish-  ^,  to  declaration  of  rtfflits  of  people,  see 

ment  for  crime).  Const.  1879,  art.  I  $81-24;  HENNING'S  GEX- 

2.  Exclusive    authority    and    Jarlsdtctloa  BRAL.  LAWS    pp.  Ixv-lxvii. 

resides   in   state   to   punish   for  crime   com-  As   to   police    powers    of   state,    see    post 

mitted    within    its    boundaries,    except    on       S9  2949-3387  and  notes. 
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CHAPTER  IV. 

GENERAL.  RIGHTS  OF  THE  STATE  OVER  PROPERTY. 

S  40.    Original  and  oltimate  title.  S  43.    Acquisition    by    taxation    and    a88e89> 

J  41.    Property  eacheate,  when.  ment. 

S  42.    Intruders  on  public  lands  of  the  state.      §  44.    By  right  of  eminent  domain. 

§40.  ORIOINAL  AND  TTLTHIATE  TITLE.  The  original  and  ultimate 
right  to  all  property,  real  and  personal,  within  the  limits  of  this  state,  is  in  the 
people  thereof. 

'    History:     Enacted   March   12,   1872. 


Aa  to  oiFmerslilp  of  property  by  mtmtef  see 
KERR'S  <nrC.  Cnr.  GODB  n669,  670  and 
notes. 


Aa  to  who  may  o'vm  property,  see  KERR'S 
CYC.  CIV.  CODE  8  671  and  note. 


§  41.  PBOPEBTT  ESCHEATS,  WHEN.  All  property,  real  and  personal, 
within  the  limits  of  this  state,  which  does  not  belong  to  any  person,  belongs 
to  the  people.  Whenever  the  title  to  any  property  fails  for  want  of  heirs  or 
next  of,  kin,  it  reverts  to  the  people. 

History:    Enacted   March   12,   1872. 

Aa  to  when  property  eacheata  to  atate, 
see  KERR'S  CYC.  CIV.  CODE  fi  1406  and 
notes. 

Aa  to  duty  of  controller  la  reference  to 
eacheated  property,  see  post  fi  437. 

Aa  to  duty  of  attomey-seneral  In  refer- 
ence to  eacheated  property^  and  actlona  re- 
lating thereto,  see  post  fi  474. 

Non-realdent  aliens  taklnir  property  by 
avcceaalon  must  appear  and  claim  same 
within  five  years  or  be  barred. — See  KERR'S 
CYC.  cnr.  CODE  99  672,  1404  and  notes. 


Aa  to  ownerahip  of  property  by  atate,  see 
KERR'S  GYC.  CIV.  CODE  99  669,  670  and 
notes. 

Aa  to  eacheated  eatatea,  see  KERR'S  CYC. 
CODE  CIV.  PROC.  991269-1272  and  notes. 

Aa  to  who  may  own  property,  see  KERR'S 
CYC.  cnr.  CODE  9  671  and  notes. 

Aa  to  proeeedlnsa  relntlve  to  eacheated 
eatatea,  see  KERR'S  GYC.  CODE  CIV.  PROC. 
991269-1272  and  notes. 

Aa  to  proceedlnsa  by  attomey-sreneral 
when  anceesalon  not  claimed,  see  KERR'S 
CYC.  CKV,  CODE  9  1405  and  note. 

§42.  INTBUDESS  ON  PUBLIO  LANDS  OF  THE  STATE.  If  any  person, 
under  any  pretense  of  any  claim  inconsistent  with  the  sovereignty  and  juris- 
iliction  of  the  state,  intrudes  upon  any  of  the  waste  or  ungranted  lands  of  the 
state,  the  district  attorney  of  the  county  must  immediately  report  the  same 
to  the  governor,  who  must  thereupon,  by  a  written  order,  direct  the  sheriff  of 
the  county  to  remove  the  intruder;  and  if  resistance  to  the  execution  of  the 
order  is  made  or  threatened,  the  sheriff  may  call  to  his  aid  the  power  of  the 
county,  as  in  cases  of  resistance  to  the  writs  of  the  people. 

History:    Enacted  March   12,   1872. 

Aa  to  duty  of  aherllt  to  command  aid  of  male  Inhabltanta  of  eonnty,  see  post  9  4176 
snbd.  6. 

§43.  ACQUISITION  BY  TAXATION  AND  ASSESSMENT.  The  state 
may  acquire  property  by  taxation  in  the  modes  authorized  by  law. 

History:     Enacted  March   12,  1872. 


Property  defined. — See  post  9  2617;  also 
KERR'S  CYC.  CIV.  CODE  9914,  607  and 
notes. 

Aa  to  revenne  and  taxation,  see  Const. 
1879.  art.  XIII  991-13;  HBNNING'S  OBUf- 
BRAI«  LiA^WS  pp.  xcylil-c. 

Aa  to  property  liable  to  taxation,  see  post 
99  3607-361 1   and  notes. 


Aa  to  aaaeaament  of  property,  see  post 
99  8627-3671. 

Aa  to  equallantlon  of  taxea,  see  post 
99  3672-3706. 

Aa  to  levy  of  taxca  and  aaaeaamenta,  see 
post   99  3713-8719. 

Aa  to  datlea  of  auditor  In  relation  to  rer* 
enne,  see  post  99  3727-3789. 
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A*    to    collection    of    property    tnxeo,    see  As  to  ■ettlemento  'vrltb  tbe  eontroller  nail 

post  99  3746-3819.  paymeatfl     Into     atato     treaanry^     see     post 

As  to  collection  off  taxes  by  tbe  aaaeaaor  99  3866-3880. 

on     certain     personal     property*     see     post  As  to  ntiscellaneons  provlsiona  reorardlns^ 

95  3820-3831.  revenne  and  taxation,  see  post  99  3881-3900. 

As  to  poll  taxes,  see  post  99  3839-3862. 

§  44.  BY  BIOHT  OF  EMINENT  DOMAIN.  It  may  acquire  or  authorize 
others  to  acquire  title  to  property,  real  or  personal,  for  public  use,  in  the  cases 
and  in  the  mode  provided  in  title  seven,  part  three  of  the  Code  of  Civil  Pro- 
cedure. 

History:     Enacted   March    12,    1S72. 


As  to  eminent  domain,  Its  purposes,  the 
tlfirhtn  of,  and  procedure  relative  thereto, 
see  KERR'S  CYC.  CODE  CIV.  PROC.  88  1237- 
1260   and   notes. 

Property  and  franchises  of  corporations 
suhjcct   to    rlirht    of   eminent   domain. — See 


Const.   1879  art  XII  8  8;   HENNING'S   GEN- 
ERAL LAWS  p.  zcv. 

All  frontages  on  navlfl^ahle  iratera  of  the 
state  are  snhject  to  rlirht  of  eminent  do- 
main. — See  Const.  1879  art.  XV  (1;  UEN-» 
NING'S  GENERAL  LAWS   p.   d. 


TITLE  II. 

PERSONS  COMPOSING  THE  PEOPLE  OF  THE  STATE. 

§  50.     Who  are  the  people.  S  52.    Besidence,  ruJcs  for  dctermininj^. 

§  51.     Who  are  citizens. 

§  50.    WHO  ARE  THE  PEOPLE.    The  people,  as  a  political  body,  consist  r 

1.  Of  citizens  who  are  electors; 

2.  Of  citizens  not  electors. 

HIttory:     Enacted    March    12,    1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Inhabitants  of  territory  acquircti  by  United 

States. 

3.  Naturalization — Persons  becoming  citizens 

by. 

4.  Poller  of  Congress  over  rights  of  citizens 

of  states. 

5.  White  female. 

6.  White  male  citizen  of  United  States. 

1.  APPLIED,  CITCSD,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Lyons  vs.  Cunning- 
ham. 66  Cal.  42,  44.  4  Pac.  Rep.  938  (cited). 

2.  INHABITANTS  OF  TERRITORY  AC- 
aUIRED     BY     UNITED     STATES     may     be 

citizens,  but  cannot  have  full  political 
rights  as  electors  until  territory  has  been 
admitted  as  a  state. — People  vs.  De  La 
Guerra.   40  Cal.   311,   342. 

As  to  cltlxcnshlp  of  persona  who  are  not 
electors,  see  note  by  Robert  Desty,  8  L^  R. 
A.  337;  and  monogrraphlc  note  by  B.  A. 
Rich,  14  L.  R.  A.  680-586. 

8.  NATURALIZATION  —  Persona  1>ecom- 
iniT  clttsens  bXf  do  not  thereby  acquire 
political  rlgrhts,  but  such  rlshts  are  de- 
rived from  constitution  and  laws  of  state 
of  their  residence. — People  vs.  Washington, 

86  Cal.   658.   662. 

4.  POWER  OF  CONGRESS  OVER 
RIGHTS  OF  CITIZENS  OF  STATES  Is  ex- 
hausted by  act  admitting:  territory  as 
state. — People  vs.  De  La  Guerra,  40  Cal. 
311,  842.     See  Blair  vs.   Ridgely.  41  Mo.  63. 

87  Am.  Dec.  248. 


As  to  power  of  Coiiflrresa  over  dttscnn  of 
state,  see  monographic  note  97  Am.  Dec. 
263. 

As  lo  rlar1>t  of  ^ronum  to  vote,  see  noLe» 
29  Am.  Rep.  586;  62  Am.  St.  Rep.  496;  6» 
Am.    St.    Rep.    241. 

S.  WHITE  FEMALE — Born  and  resldlnir 
^rltliln  the  limits  and  subject  to  Jarlsdlc* 
tlon  of  United  States,  is  a  citizen  of  United 
States,  but  is  not  as  such  gruaranteed  privil- 
eges of  elector  in  state  of  which  she  is  a 
citizen,  by  reason  of  fourteenth  amendment 
to  constitution  of  the  United  States. — Van 
Valkenburg  vs.  Brown,  43  Cal.  43,  13  Am. 
Rep.  136.  See  Spencer  vs.  Board  of  Regris- 
tration,  1  McA.  (D.  C.)  169,  29  Am.  Rep. 
682;  Dorsey  vs.  Brigrham,  177  111.  250,  6» 
Am.  St.  Rep.  228,  62  N.  E.  Rep.  303.  42  L. 
R.  A.  809;  Gougrar  vs.  Timberlake,  148  Ind. 
38,  62  Am.  St  Rep.  487,  46  N.  E.  Rep.  339, 
87   L.   R.   A.   644. 

«.     <niVblte  male  dtlsen  of  United  States'^ 

does  not  presumptively  denote  an  elector. — 
Lyons  vs.  Cunningham,  66  Cal.  42,  44,  4 
Pac.  Rep.   938. 

As  to  elections,  see  post  {1041   et  seq. 

As  to  elector's  eliirlbility  to  ofllo«,  see 
post  S58;  also  Const.  1879  art.  IV  §§20,  21; 
HENNING'S    GENERAL   LAIVS    p.    Ixxli. 

As  to  elector's  qnallflcatlons,  see  post 
SS 1083,  1084  and  notes;  also  Const.  1879 
art.  I  9  24;  art  II  St  1,  4,  5;  HENNING'S 
GENERAL    LAWS    pp.    Ixvii,    Ixvlii. 

As  to  elector's  rlirlits  and  duties,  see  post 


Tit.  II.]  CITIZBIVSHIP— POLITICAL    RIOHTS.  <2»)  9§  51,89 


9  59:  Const.   1879  art  II:  HBHTNING'S  GEN-  As  to  rlffhta  and  duties  of  eltlscns  of  tbe 

BRAL   LAWS  pp.   Izvii-lziz.  United   States  who  are  not  eltiaens  of  the 

Aa   to   registration   of   eleetora,   see    post  state,  see  post  S  60  and  note. 

•  1094  et  seq.  As  to  sovcreisn  xlshts  of  people,  see  ante 

Aa  to  rights  and  duties  of  citlaeno  other  |  30  and  note. 
than  electors,  see  post  S  69  and  note. 

§  51.    WHO  AKE  CITIZENS.    The  citizens  of  the  state  are : 

1.  All  persons  born  in  this  state  and  residing  within  it,  except  the  children 
of  transient  aliens  and  of  alien  public  ministers  and  consuls; 

2.  All  persons  bom  ont  of  this  state  who  are  citizens  of  the  United  States 
and  residing  within  this  state. 

History:     Enacted  March   12,   1872. 

1.  Applied,  cited,  construed,  referred  to.  As  to  Indians  In  trihal  relations  as  cltl- 

2.  Chinese  born  in  the  United  States.  sena  of  state  within  which  they  reside,  see 

3.  "Citizen"    nearly    synonymous    with    "sub-      note  by  Robert  Desty,  7  L.  R.  A.  126. 

ject."  4.     ithb:  MSXICANS  "BSTABl.ISHBD'*  IN 

4.  Mexicans  '^established'!  in  California.  CALlFORmA  on  the  80th  day  of  May,  1848, 

5.  Political  rights  are  not   essential  to  citl-      and   who   had  not,   on  or  before   30th   day 

zenship.  of  May.   1849,   declared  their   intentions   to 

1,     APPI^IBDy  CVTKDf  CONSTRUBOy  »«-      continue  Mexican  citizens,  are  to  be  deemed 


TO,  etc.,  in:  Lyons  vs.  Cunning-  American     citiaens    under     the    treaty    of 

ham,   66  Cal.   42,  44.  4  Pac  Rep,  938    (con-  Guadalupe   Hidalgro.— People  ex   rel.   Attor- 

strued)  ney-General  vs.  Nagrles,  1  CaL  282,  62  Am. 

S.     CTINESE  BORIT  Kf  VlflTISD  aTATBS,  P«<^    »"'    ^°    "    »»<>'««'"«.    «!    ^ed.    Rep. 

of    parents    who   were   subject   of   emperor  * 

of   China,   but   residents   of   this   state,   are  *•     POLITICAL   RIGHTS    ARE}    WOT   B3S- 

citizens.— In  re  Look  Tin  Sing,  21  Fed.  Rep.  SEWTIAL    to    citizenship.— -Lyons    vs.    Cun- 

905.  ningrham.   66  Cal.  42.  44,  4  Pac.  Rep.  938. 

a.     "CITIZEN^     NBARLT     STNOlfYMOVS  ^"    *•    eonstltntlonal    provisions  t     Pour- 

WITH  «SUBJBCT»  as  used  at  common  law.  teenth      amendment      to      constitution      of 

—People  vs.  Washington,   86   Cal.   658,   668.  United  States;  treaty  of  Guadalupe  Hidalgo, 

As  to  dtlacns  of  United  States  being  clt-  articles  VXII  and  IX,  see  HBNNUVG'S  GBN- 


of    state    In    which    they    rcaldc,    see 


ISRAL  LA1V8  pp.  xxv,  xxvill. 


notes   by   Robert  Desty,   1  L.   R.   A.   56;   12  Aa   to   natnmllsatlon,   see   post    §57    and 

Lw  R.  A.  364.  note. 

Aa   to    corporations   as   citizens,   see    note  Aa  to  special   prlvUegea   and   Immnnltles 

S2  Am.  St.   Rep.   166;  monographic  note   85  of  dtlaons,  see  Const.  1879  art  I  $21. 
Am.   St.   Rep.   907. 

§  52.  BESIDENCE,  RULES  FOB  DETEBMININO.  Every  person  has,  in 
law,  a  residence.  In  determining  the  place  of  residence  the  following  rules 
are  to  be  observed : 

L  It  is  the  place  where  one  remains  when  not  called  elsewhere  for  labor 
or  other  special  or  temporary  purpose,  and  to  which  he  returns  in  seasons  of 
repose ; 

2.  There  can  only  be  one  residence ; 

3.  A  residence  cannot  be  lost  until  another  is  gained; 

4.  The  residence  of  the  father  during  his  life,  and  after  his  death  the  resi- 
dence of  the  mother,  while  she  remains  unmarried,  is  the  residence  of  the 
anmarried  minor  child; 

5.  The  residence  of  the  husband  is  the  residence  of  the  wife ; 

6.  The  residence  of  an  unmarried  minor  who  has  a  parent  living  cannot  be 
changed  by  either  his  own  act  or  that  of  his  guardian ; 

7.  The  residence  can  be  changed  only  by  the  union  of  act  and  intent. 

History:    Enacted  March   12,   1872. 

1.  Applied,  dted,  eonstmed,  referred  to.  4.  Same — ^Living  on  American  jacht. 

2.  Constmed  in  relation  to  attachment  laws.        5.  "Address"  equivalent  to  "residence.** 
i.  Absence  for  temporarj  purpose.  6.  Bona  fide  residence  in  state. 
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7.  Same — ^Besidenee  of  ezeeaton 

8.  Domicile  diBtingnished. 

9.  Every  person  has  in  law  a  residence. 

10.  Evidence  held  to  show  residence. 

11.  Indian  reservaton. 

12.  Intention — Evidence  of. 

13.  Same — Mere  declarations. 

14.  Same— Union  of  act  and  intention. 

15.  Non-resident's  place  of  residence. 

16.  Question  of  fact. 

17.  Hesidence  of  minor  child. 

18.  Same— Abandoned  child. 

19.  Same — -After  adoption. 

20.  Residence  of  wife. 

21.  Same— Desertion  by  husband. 

22.  Same — Intention  of  wife. 

1.  APPLIICDy  CTTED,  CONSTRUBD,  RB« 
FERRED  TOy  etc..  In:  Hanson  vs.  Graham, 
82  Cal.  631,  634,  28  Pac.  Rep.  66,  7  L.  R.  A. 
127  (construed  with  Code  Civ.  Proc.  §637); 
In  re  Vance,  92  Cal.  196,  198,  28  Pac.  Rep. 
229  (applied);  In  re  Donovan,  104  Cal.  628, 
625,  88  Pac.  Rep.  466  (construed);  Estate 
of  Weed,  120  Cal.  684,  638.  63  Pac.  Rep.  80 
(construed);  Estate  of  Taylor,  131  Cal.  180, 
182,  63  Pac.  Rep.  346  (construed  with  §  228 
of  Civ.  Code  and  (1747  of  Code  Civ.  Proc); 
San  Diego  Sav.  Bank  vs.  Ooodsell,  137  Cal. 
420,  427,  70  Pac.  Rep.  299  (referred  to); 
Huston  vs.  Anderson,  146  Cal.  820,  828,  78 
Pac.  Rep.  626  (construed  with  91239  post); 
Sheehan  vs.  Scott,  146  Cal.  684,  690,  79  Pac 
Rep.    360    (construed    with   91289   post). 

9.  CONSTRUED  Ilf  REI.ATION  TO  AT- 
TACHMENT LAWS,  distingruishingr  actual 
residence  contemplated  by  such  laws  from 
the  lesral  residence  determined  by  this 
section. — Hanson  vs.  Graham,  82  Cal.  631, 
634,  23  Pac.  Rep.  66,  7  L.  R.  A.  127;  Egener 
vs.  Juch,  101  Cal.  106t  86  Pac  Rep.  432, 
873. 

Aa  to  Icffal  realdcnee,  Im  srcnol*  see 
monogrraphic  notes  69  Am.  Dec.  Ill,  116; 
48  Am.  St.  Rep.  711-717;  by  Robert  Desty, 
2  L.  R.  A.  203;  notes  32  Am.  Dec.  427;  66 
Am.  Dec.  632;  brief  in  32  I>.  R.  A.  82. 

8.  ABSENCE  FOR  TEMPORARY  PUR- 
POSE.— Person  who  is  domiciled  in  and  has 
become  resident  of  a  place,  does  not  lose 
that  residence  by  going  to  and  stoppingr  at 
another  place,  not  to  reside  there  perman- 
ently, but  only  for  limited  time. — Dow  vs. 
Qould  &  Curry  S.  M.  Co.,  31  Cal.  629. 

Aa  to  absence  on  ofllclnl  b  vain  ens  of  state 
or  United  States,  see  Const  1879  art.  XX 
812;   HENNING'S   GENERAL   LAWS    p.    Civ. 

As  to  chanse  of  residence  by  student,  see 
brief  in  63  Lu  R  A.  275. 

4.  Llvinff  on  American  yacht  which 
sailed  on  high  seas  from  port  to  port  does 
not  deprive  one  of  leg:al  residence  in  state, 
ihougrh  such  absence  continued  for  years, 
where  no  intention  appears  to  abandon  such 
residence. — De  Tolna  vs.  De  Tolna,  135  Cal. 
676,    67    Pac.    Rep.    1046. 

5.  ''ADDRESS'*  EQUIVALENT  TO  «aiEST- 
DENCE"  when  used  In  affidavit  for  service 
of  summons,  by  publication,  upon  non- 
resident— San  DlcRTO  Sav.  Bank  vs.  Ooodsell, 
137  Cal.   420.   427,  70  Pac.  Rep.   299. 


Afl  to  con^wrtlblUtT  •t  temuiy  see  notes 
82  Am.  Dec.  427;  69  Am.  Dec.  Ill;  48  Am.  St. 
Rep.   711. 

«.     BONA  FIDE  RESIDENCE  IN  STATE. 

— One  must  really  and  In  good  faith  have 
established  home  or  place  of  residence 
therein,  where  he  lives,  and  to  which,  when 
away  on  business  or  pleasure,  he  returns. — 
Estate  of  Weed,  120  Cal.  634.  640,  63  Pac. 
Rep.    30. 

7.  Residence  of  execator  within  state 
must  be  bona  fide. — In  re  Donovan,  104  Cal. 
623,  626,  38  Pac.  Rep.  456;  Estate  of  Weed. 
120  Cal.  634,  638.  63  Pac.  Rep.  30. 

See  KERR'S  CYC  CODE  CIT.  PROC. 
S81864,    1369. 

8.  DOMICILE  DISTINGUISHED.  —  There 
is  well-settled  distinction  between  term 
"domicile"  and  term  "residence."  Person 
may  have  residence  separate  from  his 
domicile. — San  Diegrd  Sav.  Bank  vs.  Good- 
sell,  137  Cal.   420,   427,   70  Pac.  Rep.   299. 

As  to  eonTertlbility  of  tkese  terms,  in 
genoral,  see  notes  32  Am.  Dec.  427;  69  Am. 
Dec.  Ill;    48  Am.  St.  Rep.  711. 

O.  EVERT  PERSON  HAS  IN  LAW 
RESIDENCE,  and  one  residence  cannot  be 
lost  tintll  another  is  sained. — Huston  vs. 
Anderson,  146  Cal.  320.  328,  78  Pac.  Rep. 
626. 

As  to  contlnvance  of  residence  In  one 
state  nntll  residence  Is  sained  In  another, 

see  note  63  Am.  St.  Rep.  188,  189. 

10.  ETIDBNCB  HELD  TO  SHOW  RESI- 
DENCE.— Eck  vs.  Hoffman,  66  Cal.  601. 

11.  INDIAN    RESERVATION. — One     who 

resides  upon  an  Indian  reservation  within 
state  is  resident  of  state. — Coey  vs.  Cleg- 
horn  (Idaho  Dec.  20.  1904),  79  Pac.  Rep. 
72. 

14.  INTENTION  —  Evidence  dt.  —  Direct 
testimony  of  party  that  it  is  his  intention 
to  reside  in  state,  and  his  presence  in  state, 
are  not  binding:  upon  court.  All  his  testi- 
mony may  be  considered  in  determining  his 
Intention.  Nothing  could  be  inferred  from 
his  presence  when  that  had  continued  for 
so  short  a  time  as  three  days. — In  re  Dono- 
van, 104  Cal.  623,  626,  38  Pac.  Rep.  466; 
Estate  of  Weed.  120  Cal.  634.  640,  63  Pac. 
Rep.   30. 

18.  Mere  declarations  indicative  of  a 
purpose  to  change  one's  residence  in  the 
future  will  not  affect  residence  until  in- 
tention is  carried  into  effect  by  completed 
act. — Sheehan  vs.  Scott,  146  Cal.  684,  690, 
79   Pac.   Rep.   360. 

14.  Union  of  act  and  mere  intention  to 
acquire  new  residence,  without  fact  of  re- 
moval, avails  nothing,  neither  does  fact  of 
removal,  without  intention  to  change  resi- 
dence.— People  vs.  Peralta,  4  Cal.  175;  Hus- 
ton vs.  Anderson,  146  Cal.  320,  328,  78  Pac. 
Rep.    626. 

As  to  Intention  of  vrlfe  as  affectlnsr  real* 
dence,  see  par.   22   this   note. 

15.  NON-RESIDENT'S  PLACE  OF  RESI- 
DENCE need  not  necessarily  be  determined 
by   application   of   rules   of   this    section. — > 
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San  Dleso  Sav.  Bank  vs.  Goodsell,  137  CaL 
420.  427.  70  Pac.  Rep.  299. 

IC  QUESTION  OF  FACT.— In  re  Vance. 
12  Cal.  195,  198.  28  Pac.  Rep.  229;  In  re 
Donovan.  104  Cal.  623.  625.  38  Pac  Rep.  456. 

See  note   28  Am.  Dec.  296. 

17.  RESIOENCE     OF    MINOR    CHIt.D. — 

Home  of  the  husband  Is  legal  domicile  of 
famil7.  and  If  he  Is  entitled  to  custody  of 
cliildren,  he  has  rlsht  to  select  any  reason- 
mble  place  ^rhere  they  shall  abide  with  him. 
—Luck  vs.  Luck,  92  Cal.  663,  28  Pac.  Rep. 
737. 

See  KERR*9  cnrc.  cnr.  codb  s  213. 

As  to  realdeaee  of  minor  cklldf  la  sen* 
cnly  see  notes  64  Am.  Dec.  68;  by  Robert 
Desty.  13  Li.  R.  A.  163;  also  briefs  In  88 
L.  R.  A.   472;  60  L.  R.  A.   663. 

As  to  dtanare  of  ^rard's  resldeace,  see 
monographic  note  89  Am.  St.   Rep.   278-280. 

18.  AKaadoned  child. — General  rule  that 
residence  of  father  Is  residence  of  his  un- 
married minor  child  does  not  apply  when 
child  is  under  age  of  fourteen  years,  and 
has  been  abandoned  by  father.  Residence 
of  person  having  custody  of  child  is  then 
child's  residence,  and  father  cannot  change 
such  residence  by  surreptitiously  removing 
child. — In  re  Vance,  92  Cal.  196,  198,  28  Pac 
Rep.   229. 

CoHiparet  Dissenting  opinion  in  Ex  parte 
Miller.  109  Cal.  643.  662,  42  Pac.  Rep.  428. 

IS.  After  adoptloa  the  residence  of  an 
adopted  child  Is  that  of  those  who  adopted 


him. — Estate  of  Taylor,  131  Cal.  180,  182,  63 
Pac.   Rep.    346. 

ao.  RJB8IDENCB  OF  IVIFE  is  the  saftie 
as  that  of  husband. — Dow  vs.  Gould  & 
Curry  S.  M.  Co.,  31  Cal.  629;  First  Nat.  Bank 
vs.  Bruce,  94  Cal.  77,  80,  29  Pac.  Rep.  488; 
Estate  of  Weed,  120  Cal.  634,  639,  53  Pac. 
Rep.    30. 

Comparct  Civil  Code  f9103,  104,  128.  129, 
166. 

As  to  resldeace  of  wife,  la  geaeraly  see 
note  69  Am.  Dec.  112;  briefs  in  52  Lk  R.  A. 
420;  66  U  R.  A.  866. 

As  to  separate  resldeace  of  married 
woBtaa,  excoptloas  to  rule^  see  monogra- 
phic note  84  Am.  St.  Rep.  27. 

31.  Desertion  by  kusbaad^  for  time  re- 
quired to  entitle  her  to  apply  for  divorce, 
entitles  her  to  her  own  domicile. — Moffatt 
vs.  MofTatt,  6  Cal.   280,  281. 

22.  Intention  of  wife  to  conform  to  her 
husband's  selection  of  residence,  and  her 
knowledge  that  he  intends  within  few  days 
to  change  residence,  does  not  defeat  her 
right  to  homestead  premises  from  which  he 
intends  to  remove. — First  Nat.  Bank  vs. 
Bruce,  94  Cal.  77,  29  Pac.  Rep.  488. 

As  to  homestendy  and  reqalslto  reoldenee, 
see  KBRR'S  CYC.  CIV.  CODES  {1237  and 
note. 

As  to  aa  lasaae  persoa^  aader  sunrdlaa- 
shipy  chaafflnff  tals  residence,  see  brief  in 
8  I>.   R.  A.   254. 

As  to  residence  of  electors,  see  post  $1289 
and   note. 


TITLE  m. 

POLITICAL  EIGHTS  AND  DUTIES  OF  ALL  PERSONS  SUBJECT   TO  THE  JURIS- 
DICTION  OF  THE   STATE. 

f  54.    All  persons  within  the  state  subject  to  §  58.     Eligibility  to  office. 

its  jurisdiction.  §  59.     Rights    and    duties    of    citizens    not 
S  55.     Allegiance.  electors. 

1 56.  Allegiance  maj  be  renounced.  S  60.    Rights  and  duties  of  citizens  of  other 

157.  Persons  not  citizens.  states. 

§  54.  ALL  PERSONS  WITHIN  THE  STATE  SUBJECT  TO  ITS  JURIS- 
DICTION.  Every  person  while  within  this  state  is  subject  to  its  jurisdiction 
and  entitled  to  its  protection. 

History:     Enacted   March   12,   1872. 


1.  Jnrisdiction  of  state  over  persons. 

2.  Persons  within  state  may  leave  it. 

1.  JURISDlCTIOlf  OF  STATB  OVER 
PER80JVS. — Constitutional  srrant  to  supe- 
rior court  of  Jurisdiction  in  all  cases  of 
equity  was  not  intended  as  limitation  upon 
power  of  legislature  to  resrulate  rights  of 
persons. — Spreckels  vs.  Hawaiian  C.  &  S. 
Co.,  117  Cal.  877,  49  Pac.  Rep.  863. 

As  to  ireBeml  rights  of  state  over  persons 
wlthim  Ito  limltsy  see  ante  S  37  and  note. 

2.  PERSONS  WITHIlf  STATB  MAT 
UBAVB  IT  Without  payment  of  license  im- 
posed for  state  revenue  purposes.  Such 
license  Is  regrulation  of  commerce  concern- 
Ing  which   authority  of  Confess  is  para- 


mount and  exclusive. — People  vs.  Raymond. 
34  Cal.  492. 

As  to  JvrisdlctioA  over  absent  cltlsens»  see 

monographic  note  63  Am.  St.  Rep.  179. 

As  to  Jurisdiction  of  state  over  tribal  In- 
dians, see  monographic  note  by  H.  P.  Farn- 
ham,  21  L.  R.  A.  169;  briefs  In  37  L.  R.  A. 
636:   41  L.  R.  A.   419. 

As  to  rlffhts  of  Indians  to  sne,  see  note 
by  Robert  Desty,  13  L.  R.  A.   642. 

AS  TO  RIGHTS  OF  PERSONS  "WITHIN 
STATB,  CONSTITIJTIONAL  DECLARATION 
OF  RIGHTS,  see  Const.  1879  art.  I  Hl-24; 
HENNING*8  GENERAL  LAWS  pp.  Ixv-lxvli. 

As  to  ffeneml  personal  rights,  see  KERR'S 
CYC.  Crv.  CODE  1 48  and  note. 
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§  66.    ALLEGIANCE.    Allegiance  is  the-  obligation  of  fidelity  and  obedience 
which  tvtry  citizen  owes  to  the  state. 

History:     Enacted  March   12,   1872. 


CItlscB  9f  ITAlted  State*  auiy  Ttmommem  his      country. — In    re    Look    Tin    Sln^.    Sl    Fed. 
alloslance  and   become   citizen   of  another      Rep.  905. 

§66.    ALLEOIANGE  HAY  BE  SENOUNGED.     Allegiance  may  be  re- 
nounced by  a  change  of  residence. 

History:    Enacted   March   12,   1872. 


Cltleen    may    expatriate    klnuielf    and    become  a  citizen  of  another  country.  —  Brown 
va  Dexter,  66  Cal.  80,  4  Pac.  Rep.  918. 

§  67.    PERSONS  NOT  CITIZENS.  Persons  in  the  state  not  its  citizens  are 
either : 

1.  Citizens  of  other  states;  or, 

2.  Aliens. 

History:     Enacted   March   12,   1872. 


1.  Discrimination  against  foreigners. 

2.  Foreigners  who  are  bona  fide  residents. 

3.  Naturalization. 

4.  Same — Granted  by  state  courts. 

5.  Same—Merely  filing  declaration  of  inten- 

tion. 
0.  Title  of  nobility. 

1.  DISCRIMINATION  AGAINST  FOR- 
RIGNBRS. — State  has  power  to  require  pay- 
ment by  foreigners  of  license  fee  for 
privilege  of  working  gold  mines  In  state. — 
People  ex  rel.  Attorney-General  vs.  Naglee. 
1  Cal.  232,  52  Am.  Dec.  312. 

ESvldence  of  allenave. — See  Walther  vs. 
Habolt,   80   Cal.   185. 

Aa  to  who  are  alien*,  see  monographic 
note  84  Am.  Dec.   210. 

As  to  effect  of  marriage  on  wife's  stataa 
am  an  alleB,  see  monographic  note  84  Am. 
Dec.  210-218;  by  H.  P.  Farnham,  22  Ii.  R. 
A.  148. 

2.  FORICIGNBRS  WHO  ARE  BONA  FIDES 
RESIDENTS  Of  state  enJoy  same  rights  in 
respect  to  possession,  enjoyment,  and  in- 
heritance of  property  as  native-born  citl- 
tens.— Const.  1870  art.  I  §17;  HENNINCPS 
GENERAL  LAIVS  p.  Ixvll. 

Aa  to  alien  aa  grand  Juror,  see  note  by 
Irwin  Taylor,  28  I*  R.  A.  196. 
Aa  to  immigration,  see  post  9  2949  et  seq. 


Aa  to  rlghta  of  allena,  see  note  by  R  A. 
Rich,    14   L.   R.   A.   683. 

Aa  to  right  of  alien  to  Inherit,  see 
KERR'S  CYC.  Cnr.  CODE  81404  and  note. 

Aa  to  right  of  alien  to  hold  property,  see 
KERR'S   CYC.  cnr.   CODE   5  671   and   note. 

Aa  to  right  of  alien  to  ane,  see  note  by 
P.  H.  Van  Auken,  64  L.  R.  A.  934. 

Aa  to  treaty  gnnrantlea  to  allena,  see  note 
by  B.  A.  Rich,  16  L.  R.  A.  277. 

8.  NATURALIZATION.  —  A  person  of 
Mongolian  nativity  is  not  entitled  to 
naturalization. — In  re  Hong  Yen  Chang,  84 
Cal.   163.   24   Pac.   Rep.   156. 

4.  Granted  by  state  courta. — ^Ez  partp 
Knowles,  6  Cal.  800;  In  Matter  of  Conner, 
89  Cal.  98,  2  Am.  Rep.  427;  Robertson  vs. 
Baldwin,  165  U.  S.  275,  278,  bk.  41  L.  ed. 
715.  17  Sup.  Ct.  Rep.  ^26;  United  SUtes  vs. 
Severino,  125  Fed.  Rep.  949,  954;  Levin  vs. 
United  States,  128  Fed.  Rep.  826,  828,  63 
C.  C.  A.  476. 

6.     Merely  filing  declaration  of  intention 

to  become  citizen  does  not  give  alien  full 
rights  of  citizenship. — Orosco  vs.  Gagliardo. 
22  Cal.   88. 

«.  TITLE  OF  NOBILITY  affixed  to  party's 
name  will  not  be  Judicially  noticed  as 
evidence  of  his  alienage. — De  Tolna  vs.  De 
Tolna,  135  CaL  676,  67  Pac  Rep.  1046. 


§  68.  ELIOIBILITT  TO  OFFICE.  Every  elector  is  eligible  to  the  office  for 
which  he  is  an  elector,  except  where  otherwise  specially  provided;  and  no 
person  is  eligible  who  is  not  such  an  elector,  except  when  otherwise  specially 
provided. 

History:    Enacted  March  12,  1872;    amended  March  10,  1891,  Stats, 
and  Amdts.  1891,  p.  29. 

Alien    la    laellKlble    to    oAce    ef    eonatr  Aa  to  nvomea  ae  eleetora  for  edneatlonal 

treaavrer. — See  Walther  ya  Rabolt.  SO  Cal.  ofllcea,   see    HKNNING'S    GBNERAL    LA'WS 

1S5.    186.  p.  12S4;  also  p.   210  8  54. 

Aa  to  «vallfleatloBe  of  eleetera,  see  post  Ae  to  women  urn  mntrona  of  prisons,  see 

11841-843,  1083.   1084.  HBNNING'S  GENERAL  I.AWS  p.  1076. 
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§69.  BIGHTS  AND  DUTIES  OF  CITIZENS  NOT  ELECTORS.  An  elector 
has  no  rights  or  duties  beyond  those  of  a  citizen  not  an  elector,  except  the 
right  and  duty  of  holding  and  electing  to  office. 

History:     Enacted   March   12,   1872. 

Political  ris^hta  of  dtixens  of  several  erovernment  elective  franchise,  and  rlgrht  to 
states  consist  In  power  to  participate  dl-  hold  public  offices. — People  vs.  Washington, 
rectly    or    Indlreotly    in    establishment    of      86  CaL  658,  662. 

§60.    BIGHTS  AND  DTTTIES  OF  CITIZENS  OF  OTHER  STATES.    A 

citizen  of  the  United  States  who  is  not  a  citizen  of  this  state,  has  the  same 
rights  and  duties  as  a  citizen  of  this  state  not  an  elector. 

History:     Enacted   March   12,   1872. 


1.  Applied,  cited  constmed,  referred  to. 

2.  Civil  rights  bill. 

3.  Limitations  of  actions  on  foreign  con- 

tracts. 

4.  Privileges  or  immunities  of  citizens  of 

the  United  States. 

5.  Privilege  of  attending  public  schools. 
6,7.  Bules   of  evidence  must  apply  without 

discrimination. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Lyons  vs.  Cunningr- 
ham,  66  Cal.  42,  44,  4  Pac  Rep.  988  (cited). 

2.  ••CIVIL     RIGHTS      BILL»      (14      U.    S. 

Stata.  at  Largre,  p.  27),  put  all  persons.  Ir- 
respective of  race  or  color,  born  within  the 
United  States  and  not  subject  to  any  foreigni 
power,  excludingr  Indians  not  taxed,  upon 
equality  before  laws  of  state  in  respect  to 
personal  liberty. — People  vs.  Washington. 
8«  Cal.    658. 

Am  to  effect  of  fourteentk  amcndinueBt  to 
V.  8.  Const.,  see  note  62  Am.  St.  Rep.  167. 

S.  LIMITATIONS  OF  ACTIONS  ON  FOR- 
EIGN CONTRACTS^ — State  law  fixing:  period 
of  limitations  of  actions  upon  contracts 
executed  out  of  state  different  from  that 
upon  contracts  executed  within  state,  does 
not  violate  rigrhts  of  citizens  of  United 
States  in  several  states. — Higrsins  vs. 
Graham,  148  Cal.  181,  76  Pac.  Rep.  898. 

4.  «<PRrVILEGE9  OR  IMMUNITIES  OF 
CmZBNS  OF  UNITED  STATES,**  gruaran- 
teed  by  the  fourteenth  amendment  to  con- 
stitution of  the  United  States,  defined. — 
Van  ValkenburfiT  vs.   Brown.   43   Cal.    43. 

As  to  piivileires  and  immviiltles  of  citl- 
aem,  see  note  by  Robert  Desty,  1  L  R.  A. 
S6;   note  by  6.  A.  Rich,  14  L  R.  A.  679. 


6.  PRIVILEGE  OF  ATTENDING  PUB- 
LIC SCHOOLS  is  not  '«privilesre'*  or  "im- 
munity" appertainingr  to  citizen  of  United 
States,  as  such;  but  last  clause  of  the  four- 
teenth amendment  to  U;  S.  Const  forbids 
state  to  "deny  any  person  within  its  Juris- 
diction the  equal  protection  of  its  laws." 
Under  this  clause  opportunity  to  receive 
education  at  public  expense  must  be  equal 
according:  to  respective  condition  of  each 
person. — Ward  vs.  Flood,  48  Cal.  86,  50,  17 
Am.  Rep.  406;  Wysing;%r  vs.  Crookshank, 
82  Cal.  688,  589,  28  Pac.  Rep.  54;  Wongr  Him 
vs.  Callahan,  119  Fed.  Rep.  881,  382. 

As  to  sckool  prlvUesce,  see  note  by  B.  A. 
Rich,  14  L  R.   A.  681. 

6.  RULES  OF  EVIDENCE  MUST  APPLY 
WITHOUT  DISCRIMINATION  to  all  citizens 
of  United  States  in  order  that  all  may  have 
"full  and  equal  benefit  of  all  laws  and  pro- 
ceedings for  the  security  of  persons,"  etc., 
as  provided  in  "Civil  Rights  Bill"  of  the 
United  States. — People  vs.  Washingrton,  86 
Cal.  658,  666. 

7.  Comparei  People  vs.  Brady,  40  Cal. 
198,  215,  221,  6  Am.  Rep.  604,  ovcrmllns 
People  vs.  Washingrton  as  to  invalidity  of 
state  statute  excluding^  Chinese  testimony; 
also  People  vs.  McGuire,  46  Cal.  66,  57,  that 
Chinese  testimony  is  admissible  under  code; 
see  also  Bowlin  vs.  Commonwealth,  2  Bush. 
(Ky.)    6,    92   Am.   Dec    468. 

As  to  dlacrlmlaatlon  by  states,  concenlBflr 
mles  of  evidence,  see  note  92  Am.  Dec. 
472. 

As  to  riffhts  of  corporations  as  cltlxcns 
of  other  states,  see  monog^raphic  notes  62 
Am.  St  Rep.  165;  85  Am.  St.  Rep.  906. 
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PABT   II. 

OP  THE  CHIEF  POLITICAL  DIVISIONS,  SEAT  OF  GOVERNMENT,  AND 

LEGAL  DISTANCES  OF  THE  STATE. 

TrnjB  I.    Chief  Political  Divisions  op  the  State,  §§  75-142. 
II.    Seat  of  Government,  §  145. 
III.    Legal  Distances  in  the  State,  §§  150-208. 

TITLE  L 

CHIEF  POLITICAL  DIVISIONS   OF   THE   STATE. 

Chapter  I.  Counties,  9  75. 

n.  SenatoriaIi  Districts    (superseded), 

ni.  Congressional  Districts  (superseded). 

lY.  JxTDiciAL  Districts    (repealed). 

CHAPTER  L 

COUNTISa 
8  75.    Counties. 

§75.  COUNTIES.  The  state  is  divided  into  counties;  the  names,  bonnd* 
aries,  and  territorial  subdivisions  thereof  are  as  declared  in  part  four  of 
this  code. 

History:    Enacted  March   12,   1872. 


CHAPTER  n. 

SBNATORIAIi   DISTRICTS. 

[8S  78-106  BQperseded  hj  Apportionment  Act,  passed  Mareb  16,  1874,  Stats.  1878-4, 
p.  366;  present  law,  Act  March  21,  1901,  Stats,  and  Amdts.  1900-1,  p.  635;  HENNINQ'8 
GENERAL   LAWS,  p.  667.] 

CHAPTER  m. 

CONGRESSIONAL  DISTRICTS. 

[§  117  saperseded  by  Act  March  30,  1872,  Stats.  1871-2,  p.  714;  present  law,  Aet  March 
23, 1901,  Stats,  and  Amdts.  1900-1,  p.  548;    HENNINQ'S  GENERAL  LAWS,  p.  166.] 

CHAPTER  IV. 
JUDICIAL  DISTRICTa 
Hi  125-142   repealed   February   13,    1880,   Code   Amdts.    1880    (Pol.   pt.),   p.    1.] 

TITLE  EL 

SEAT  OF  GOVERNMENT. 

8  145.    Located  at  Sacramento. 

§  145.    LOCATED  AT  SAGBAMENTO.    The  seat  of  goyemment  of  this 
itate  18  at  the  city  of  Sacramento. 

History:    Enacted  March  12,   1872. 


H 


<»•> 
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[Pt.  U. 


TITLE  nX 

LEGAL  DISTANCES  IN  THE  STATE. 


§150. 

Legal  dlRtances. 

§170. 

MariB. 

§190. 

San  Mateo. 

§151. 

Alameda. 

§171. 

Mariposa. 

§191. 

Santa  Barbara. 

§152. 

Alpine. 

§172. 

Mendocino. 

§192. 

Santa  Clara. 

§153. 

Amador. 

§173. 

Merced. 

§193. 

Santa  Cruz. 

§154. 

Butte. 

§174. 

Modoc. 

§194. 

Shasta. 

§155. 

Calaveras. 

§175. 

Mono. 

§195. 

Sierra. 

§156. 

Colusa. 

§176. 

Monterey. 

§196. 

Siskiyou. 

§157. 

Contra  Costa. 

§177. 

Napa. 

§197. 

Solano. 

§158. 

Del  Norte. 

§178. 

Nevada. 

§198. 

Sonoma. 

§159. 

EI  Dorado. 

§179. 

Orange. 

§199. 

Stanislaus. 

§160. 

Fresno. 

§180. 

Placer. 

§200. 

3utter. 

§16L 

Glenn. 

§181. 

Plumas. 

§201. 

Tehama. 

§162. 

Humboldt. 

§182. 

Riverside. 

§202. 

Trinity. 

§163. 

Inyo. 

§183. 

Sacramento. 

§£03. 

Tulare. 

§164. 

Kern. 

§184. 

San  Benito. 

§204. 

Tuolumne. 

§165. 

Kings. 

§185. 

San  Bernardino. 

§205. 

Ventura. 

§166. 

lAke. 

§186. 

San  Diego. 

§206. 

Yolo. 

§167. 

Lassen. 

§187. 

San  Francisco. 

§207. 

Yuba. 

§168. 

Los  Angeles. 

§188. 

San  Joaquin. 

§208. 

Mileage. 

§169. 

Madera. 

§189. 

San  Luis  Obispo. 

§  160.    LEGAL  DISTANCES.    The  legal  distances  in  this  state  are  fixed  as 
follows : 

History:    Enacted   March   12,   1872. 


1.  Applied,  cited,  eonstruedi  referred  to. 

2.  Courts  will  take  judicial  notice. 

1*     Applied,  cited,  construed,  referred  to, 

etc..  In:  Hegrard  va.  California  Ins.  Co. 
(CaL  June  29,  1886),  11  Pac.  Rep.  694,  696 
(construed   with   other   sections). 

Ae    to    mllease    computed    accordlas    to 
lesal  dlatanccB,  see  post  9  208. 


S.  Covrts  will  take  Judicial  notice  of 
leml  distances  from  place  to  place  In  the 
state  of  California  as  established  by  S8  150- 
202  of  this  code. — Hegrard  vs.  California 
Ins.  Co.  (CaL  June  29,  1886),  11  Pac.  Rep. 
694,  696. 


§  161.    ALAMEDA.    From  the  connty  seat  of  Alameda  County  to  Sacra- 
mento, eighty-four  (84)  miles. 

History:    Enacted  March  12,  1872;   amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  3;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  330. 

§  162.    ALPINE.    Prom  the  county  seat  of  Alpine  County  to  Sacramento, 
two  hundred  and  twenty-five  (225)  miles. 

History:    Enacted  March  12,  1872;   amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  8;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  330. 

§  153.    ABIADOB.    From  the  county  seat  of  Amador  County  to  Sacramento, 
fifty-nine  (59)  miles. 

History:    Enacted  March  12,  1872;   amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  3;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  330. 

§  154.    BUTTE.     From  the  county  seat  of  Butte  County  to  Sacramento, 
eighty-six  (86)  miles. 

History:    Enacted  March  12,  1872;   amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  3;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  330. 

§  155.    CALAVERAS.    From  the  county  seat  of  Calaveras  County  to  Sac- 
ramento, seventy-three  (73)  miles. 

History:    Enacted  March  12,  1872;   amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  3;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  330. 
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§  156.    COLUSA.    From  the  county  seat  of  Colusa  County  to  Sacramento, 
seventy-seyen  (77)  miles. 

History:  Enaeted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  3;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  330. 

§  157.     CONTRA  COSTA.    From  the  county  seat  of  Contra  Costa  County 
to  Sacramento,  sixty-two  (62)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  3;  March  14,  1878,  Code  Amdts.  1877-8,  p.  1;  March  20,  1903, 
Stats,  and  Amdts.  1903,  p.  330. 

§  158.    DEL  NORTE.    From  the  county  seat  of  Del  Norte  county  to  Sacra- 
mento, three  hundred  and  sixty-four  (364)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  3;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  331. 

§  159.    EL  DORADO.    From  the  county  seat  of  El  Dorado  County  to  Sac- 
ramento, sixty  (60)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  3;   March  20,  1903,  Stats,  and  Amdts.  1903,  p.  331. 

▲ypUedy    eltcdy    constracd,    referred    to»  etc..    In:    Lucas    vs.    Pico,    56    Cal.    126,    128 
(erroneously   cited   for   9159    Pen.   Code). 

§  160.    FRESNO.    From  the  county  seat  of  Fresno  County  to  Sacramento, 
one  hundred  and  sixty-nine  (169)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  4;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  331. 

§161.    GLENN.    From  the  county  seat  of  Glenn  County  to  Sacramento, 
eighty-eight  (88)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  4;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  331. 

§  162.    HXJMBOLDT.    From  the    county  seat  of  Humboldt  County  to  Sac- 
ramento, three  hundred  and  twelve  (312)  miles. 

History:  Enacted  March  12,  1872;  amended  February  4,  1874,  Code 
Amdts.  1873-4,  p.  61;  April  3,  1876,  Code  Amdts.  1875-6,  p.  4;  March  20, 
1903,  Stats,  and  Amdts.  1903,  p.  331. 

§  163.    INYO.    From  the  county  seat  of  Inyo  County  to  Sacramento,  four 
hundred  and  sixty-six  (466)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  4;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  331. 

§  164.    KERN.    From  the  county  seat  of  Kern  County  to  Sacramento,  two 
hundred  and  seventy-eight  (278)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  4;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  331. 

§  165.    KINOS.    From  the  county  seat  of  Kings  County  to  Sacramento,  two 
hundred  and  fourteen  (214)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  4;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  331. 


§  166.    LAKE.    From  the  county  seat  of  Lake  County  to  Sacramento,  one 
hundred  and  sixty  (160)  miles. 

History:    Enacted  March  12.  1872;    amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  4;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  331. 
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§  167.    LASSEN.    From  the  county  seat  of  Lassen  County  to  Sacramento, 
two  hundred  and  sixty  (260)  miles. 

History:    Enacted  March  12,  1872;   amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  4;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  331. 

§  168.    LOS  ANGELES.    From  the  county  seat  of  Los  Angeles  County  to 
Sacramento,  four  hundred  and  forty-seven  (447)  miles. 

History:    Enacted  March  12,  1872;   amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  4;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  331. 

§  169.    MADERA.    From  the  county  seat  of  Madera  County  to  Sacramento, 
one  himdred  and  forty-seven  (147)  miles. 

History:    Enacted  March  12,  1872;    amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  4;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  331. 

§  170.    MARIN.    From  the  county  seat  of  Marin  County  to  Sacramento, 
one  hundred  and  five  (105)  miles. 

History:    Enacted  March  12,  1872;   amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  4;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  331. 

§  171.    MARIPOSA.    From  the  county  seat  of  Mariposa  County  to  Sacra- 
mento, one  hundred  and  eighty  (180)  miles. 

History:    Enacted  March  12,  1872;   amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  5;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  332. 

§  172.    MENDOCINO.    From  the  county  seat  of  Mendocino  County  to  Sac- 
ramento, one  hundred  and  fifty  (150)  miles. 

History:    Enacted  March  12,  1872;    amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  5;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  332. 

§  173.    MERGED.    From  the  county  seat  of  Merced  County  to  Sacramento, 
one  hundred  and  fourteen  (114)  miles. 

History:    Enacted  March  12,  1872;   amended  April  8,  1876,  Code  Amdts. 
1875-6,  p.  5;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  332. 

§  174.    MODOC.    From  the  county  seat  of  Modoc  County  to  Sacramento, 
three  hundred  and  twenty-four  (324)  miles. 

History:    Enacted  March  12,  1872;    amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  5;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  332. 

§  176.    MONO.    From  the  county  seat  of  Mono  County  to  Sacramento,  two 
hundred  and  ninety-six  (296)  miles. 

History:    Enacted  March  12,  1872;   amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  5;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  332. 

§  176.    MONTEREY.    From  the  county  seat  of  Monterey  County  to  Sacra- 
mento, two  hundred  and  eight  (208)  miles. 

History:    Enacted  March  12.  1872;   amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  5;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  332. 

§  177.    NAPA.    From  the  county  seat  of  Napa  Coimty  to  Sacramento,  sixty- 
one  (61)  miles. 

History:    Enacted  March  12,  1872;    amended  April  S,  1876,  Code  Amdts. 
1875-6,  p.  5;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  332. 

§  178.    NEVADA.    From  the  county  seat  of  Nevada  County  to  Sacramento, 
seventy-seven  (77)  miles. 

History:    Enacted  March  12,  1872;    amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  5;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  332. 
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§  179.    ORANOE.    Prom  the  county  seat  of  Orange  County  to  Sacramento, 
four  himdred  and  eighty-one  (481)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  5;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  332. 

§  180.    PLACER.    From  the  county  seat  of  Placer  County  to  Sacramento, 
thirty-seren  (37)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  5;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  332. 

§  181.    PLUMAS.    Prom  the  county  seat  of  Plumas  County  to  Sacramento, 
one  hundred  and  thirty-six  (136)  miles. 

History:  Enacted  March  12,  1872;  amended  April  8,  1876,  Code  Amdts. 
1875-6,  p.  5;  March  27,  1878,  Code  Amdts.  1877-8,  p.  1;  March  20,  1903, 
Stats,  and  Amdts.  1903,  p.  332. 

§  182.    SIVEBSIDE.    From  the  county  seat  of  Riverside  County  to  Sacra- 
mento, five  hundred  and  twelve  (512)  miles. 

History:  Enacted  March  12^  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  5;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  832. 

§  183.    SACRAMENTO.    From  the  county  seat  of  Sacramento  [County]  to 
the  state  capitol,  one  (1)  mile. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  6;    March  21,  1903,  Stats,  and  Amdts.  1903,  p.  833. 

§  184.    SAN  BENITO.    From  the  county  seat  of  San  Benito  County  to  Sac- 
ramento, one  hundred  and  seventy-three  (173)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  6;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  333. 

§186.    SAN  BERNARDINO.    From  the  county  seat  of  San  Bernardino 
County  to  Sacramento,  five  hundred  and  eight  (508)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  6;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  333. 

§  186.    SAN  DIEOO.    From  the  county  seat  of  San  Diego  County  to  Sac- 
ramento, five  hundred  and  seventy-three  (573)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  6;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  333. 

§  187.    SAN  FRANCISCO.    From  the  city  of  San  Francisco  to  Sacramento, 
ninety  (90)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  6;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  333. 

§  188.    SAN  JOAQUIN.    From  the  county  seat  of  San  Joaquin  County  to 
Sacramento,  forty-eight  (48)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  6;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  333. 

§189.    SAN  LUIS  OBISPO.    From  the  county  seat  of  San  Luis  Obispo 
County  to  Sacramento,  three  hundred  and  forty-three  (343)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  6;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  333. 

§  190.    SAN  MATEO.    From  the  county  seat  of  San  Mateo  County  to  Sac- 
ramento, one  hundred  and  nineteen  (119)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  6;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  333. 
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§  191.    SANTA  BABBABA.    From  the  county  seat  of  Santa  Barbara  County 
to  Sacramento,  four  hundred  and  sixty  (460)  miles. 

History:  Enacted  March  12,  1872;  amended  April  8,  1876,  Code  Amdts. 
1875-6,  p.  6;    March  20,  1903,  State,  and  Amdts.  1903,  p.  333. 

§  192.    SANTA  CLABA.    From  the  county  seat  of  Santa  Clara  County  to 
Sacramento,  one  hundred  and  twenty-eight  (128)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Ck>de  Amdts. 
1875-6,  p.  6;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  333. 

§  193.    SANTA  GBUZ.    From  the  county  seat  of  Santa  Cruz  County  to  Sac- 
ramento, one  hundred  and  ninety-eight  (198)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  6;    March  £0,  1903,  Stats,  and  Amdts.  1903,  p.  333. 

§  194.    SHASTA.    From  the  county  seat  of  Shasta  County  to  Sacramento, 
one  hundred  and  seventy-one  (171)  miles. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  3;  April  3,  1876,  Code  Amdts.  1875-6,  p.  6;  March  20, 
1903,  Stats,  and  Amdts.  1903,  p.  333. 

§196.    SD&BBA.    From  the  county  seat  of  Sierra  County  to  Sacramento, 
one  hundred  and  nineteen  (119)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876, .Code  Amdts. 
1875-6,  p.  7;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  333. 

§196.    SISKIYOU.    From  the  county  seat  of  Siskiyou  County  to  Sacra- 
mento, two  hundred  and  ninety-five  (295)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  7;   March  20,  1903,  Stats,  and  Amdts.  1903,  p.  333. 

§  197.    SOLANO.    From  the  county  seat  of  Solano  County  to  Sacramento, 
forty  (40)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Cede  Amdts. 
1875-6,  p.  7;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  334. 

§  198.    SONOMA.    From  the  county  seat  of  Sonoma  County  to  Sacramento, 
ninety  (90)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  7;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  334. 

§  199.    STANISLAUS.    From  the  county  seat  of  Stanislaus  County  to  Sac> 
ramento,  seventy-seven  (77)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  7;  February  15,  1878,  Code  Amdts.  1877-8,  p.  2;  March  20, 
1903,  Stats,  and  Amdts.  1903,  p.  334. 

§  200.    SUTTER.    From  the  county  seat  of  Sutter  County  to  Sacramento, 
fifty-eight  (58)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  7;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  334. 

§  201.    TEHAMA.    From  the  county  seat  of  Tehama  County  to  Sacramento, 
one  himdred  and  thirty-five  (135)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  7;    March  20,  1903,  Stats,  and  Amdts.  1903,  p.  334. 

§  202.    TEINITy.    From  the  county  seat  of  Trinity  County  to  Sacramento, 
two  hundred  and  seventeen  (217)  miles. 

History:    Enacted  April  3,  1876,  Code  Amdts.  1875-6,  p.  7;    amended 
March  20,  1903,  Stats,  and  Amdts.  1903,  p.  334. 
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§  203.    TDLABE.    From  the  county  seat  of  Tulare  County  to  Sacramento, 
two  hundred  and  six  (206)  [miles]. 

History:    Enacted  April  3,  1876,  Code  Arodts.  1875-6,  p.  7;    amended 
March  20,  1903,  Stats,  and  Amdts.  1903,  p.  334. 

§  204.    TnOLnHNE.    From  the  county  seat  of  Tuolumne  County  to  Sacra- 
mento, one  hundred  and  twenty-five  (125)  miles. 

History:   Enacted  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  334. 

§205.    VENTURA.    From  the  county  seat  of  Ventura  County  to  Sacra- 
mento, four  hundred  and  ninety  (490)  miles. 

History:   Enacted  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  334. 

§206.    YOLO.    From  the   county   seat   of  Yolo   County   to   Sacramento, 
twenty-three  (23)  miles. 

History:   Enacted  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  334. 

§  207.    YTJBA.    From  the  county  seat  of  Yuba  County  to  Sacramento,  fifty- 
two  (52)  miles. 

History:   Enacted  March  20,  1903,  Stats,  and  Amdts.  1908,  p.  334. 

§208.    MTTiFiAQE.    When  mileage  is  allowed  by  law  to  any  person^  the 
distance  must  be  computed  as  herein  fixed. 

History:   Enacted  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  334. 

Afl  to  mlleace  allowed  Ueutettant-soventor,  see  post  IZ91. 
Am  to  iBlleasre  allowed  memben  of  lespialatorey  see  post  I  266. 
Am  to  jbUooco  allowed  other  ofllcers,  see  post  U  8798,   8876   and   notes. 
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PART    III. 

OF  THE  GOVERNMENT  OF  THE  STATE. 

Title  I.  Public  Officers,  §§  220-1033. 

II.  Elections,  §§  1041-1380. 

III.  Education,  §§  1385-1891. 

IV.  Militia,  §§  1895-2117. 

V.  PuBUC  Institutions,  §§  2136-2328. 

VI.  Public  Ways,  §§  2348-2938. 

VII.  General  Police  of  the  State,  §§2949-3387. 

VIII.  Property  of  the  State,  §§  3395-3597. 

IX.  Revenue  of  the  State,  §§  3607-3900. 

TITLE  I. 

PUBLIC   OFFICERa 

Chapter  I.  Classiucation  of  Pttblio  Officers,  {  220. 

II.  liEGisLATivs  Officers,  §§  225-337. 

III.  EzECUTivs  Officers,  §§  341-715. 

TV,  Judicial  Officers,  §  726. 

V.  Salaries  of  Judicial  Offio3ers,  9§  736-739. 

YI.      MiKISTERUL  AND  OTHER  OFFICERS  Ck>NNECTED  WITH  THE  GOURT8,  8§  749-831. 

YIL    General  Provisions  Bslative  to  Different  Glasses  of  Officers,  S9  841-1038. 

CHAPTER  I. 

classification   op   PUBLIC   OFFICERa 

■ 

S  220.    ClaBsificatioii   of  public  officers. 

§  220.     CLASSIFIGATION  OF  PUBLIG  OFFIGEBS.    The  public  officers  of 
this  state  are  classified  as  follows : 

1.  Legislative; 

2.  Executive; 

3.  Judicial; 

4.  Ministerial  officers  and  officers  of  the  courts. 

« 

—But  this  classification  is  not  to  be  construed  as  defining  the  legal  powers 
of  either  class. 

History:     Enacted  March   12,   1872. 

L    In  General.  11.  Same — Attached  to  legal  title  of  of- 

1.  Definition — ^Public  office.  flee. 

2.  Same — Officer  de  jure.  12.  Same — Incident  to  title  of  office. 

3.  Same— Officer  de  facto.  13.  Same — Ib  property   right  of   de  jure 

4.  Same — Usurper.  officer. 

n,    De  Facto  Officers.  l^*  Same — Officer   de   facto   liable   to   de 

5.  How  regarded— For  advantage  of  pub-  i^^  officer  for  salary. 

lie.  15-19.  Same — Editorial  note — Change  of  rule 

6.  Pubiic    interests    require    vaUdity    of  by  stattite— Appeal— Effect  of. 

acts  of.  20.  Pleadings — How  right  of  office  raised. 

7.  Usurper — ^Acts  of,  void.  21.  Same — Injunction  by  officer  in  posses- 

8.  Legal  office  necessary.  sion. 

9.  Office  having  irregular  existence — Of-  22.  Same — Mandamus    to    compel    admis- 

fieers,  how  regarded.  sion. 

10.  Salary  —  Officer   seeking   salary   must  23.  Same — Mandamus   for   salary,   allega- 

show  right  to  office.  tions  necessary. 
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I.     IN  QBNERAU 

Am  to  dlatribntloA  of  ponvcm  of  soT«m* 
meaty  see  Const.  1879  art.  Ill;  and  HEN* 
NINCPS  GBNBRAIi   ULIVS  p.   Iziz. 

A«  to  cxeevtlve  ofllceniy  see  post  SS  341- 
715. 

Afl  to  Jvdlcial  olllceniy  see  post  S8  726-739. 

As  to  leiielatlTe  ofllccniy  see  post  19  225- 
804. 

As  to  mlnleterlal  oflccm,  see  post  99  749- 
tl7. 

As  to  dlaqiiallfleatloBe  of  ofllcem,  see  post 
99  841-843. 

As  to  prcsmnptloA  tUmt  oflldal  dntx  has 
beca  rearolarly  performed,  see  KBRR'S 
CYC.  CODB  CIV.  PROG.  91968   subd.   16. 

As  to  presvmptloa  thmt  person  actlns  as 
pnblle  olllcer  ^ras  resalarly  appointed,  see 
Cohas  vs.  Rasin,  3  Cal.  443.  462-463;  Delphi 
School  Dist.  vs.  Murray,  53  Cal.  29-30;  see 
also  KBRR'S  CYC.  CODE  CIV.  PROC.  9  1963 
subd.  14. 

As  to  siffnatare  of  odicer  actlas  ex 
ofllclo,  see  post  91031. 

As  to  steps  la  the  eaactmeat  of  laws,  see 
Const  1879  art.  IV  9915,  16;  HENNING'S 
GENERAL    LAWS    p.    Izxl. 

As  to  Jovraal  of  proeeedlass  of  each 
house  of  the  levlslatare,  see  Const.  1879 
art  IV  910;  HBNNINO'S  GENERAL  LAWS 
p.  Ixx. 

1.  DEFINITION  —  PUBLIC  OFFICE.  — 
Public  office  has  respect  to  permanent  trust 
to  be  exercised  In  behalf  of  government,  or 
of  all  citizens  who  may  need  intervention 
of  public  functionary,  and  in  all  matters 
within  rangre  of  duties  pertainlngr  to  char- 
acter of  trust  It  means  rl^ht  to  exercise 
generally,  and  In  all  proper  cases,  func- 
tions of  public  trust  or  employment  and  to 
receive  fees  and  emoluments  belonging:  to 
it,  and  to  hold  place  and  perform  duty 
for  term  and  by  tenure  prescribed  by  law. 
— ^Fatten  vs.  Board  of  Health,  127  Cal.  388, 
393,  394,  78  Am.  St  Rep.  66,  69  Pac.  Rep. 
702.  See  Vaugrhn  vs.  English,  8  Cal.  39,  40. 
Mich.  People  ex  rel.  Throop  vs.  Langdon. 
40  Mich.  673.  N.  Y.  In  re  Hathaway,  71 
N.  Y.  238.  N.  C.  State  ex  rel.  Clark  vs. 
Stanley,  66  N.  C.  69,  8  Am.  Rep.  488. 

&  OFFICER  DE  JURE — Oae  who  has 
lawful  rlirht  to  ofllce,  but  who  has  either 
been  ousted  from  possession  or  has  never 
actually  taken  possession  of  office. — ^Ham- 
lin vs.  Kassafer,  16  Oreg.  466,  3  Am.  St.  Rep. 
176,  15  Pac.   Rep.   778. 

8.  OFFICER  DE  FACTO — Oae  who  exer- 
cises duties  of  aa  offlce  under  color  of  an 
appointment  or  election  to  that  offlce. — 
Hamlin  vs.  Kassafer,  16  Oreg.  466,  3  Am. 
St  Rep.  176.  16  Pac.  Rep.  778. 

4.  USURPER     OF     PURLIC     OFFICE     is 

one  who  undertakes  to  act  without  any 
color  of  right — Hamlin  vs.  Kassafer,  15 
Oreg.  466,  8  Am.  St  Rep.  176,  16  Pac.  Rep. 
778. 

II.      DE   FACTO  OFFICERS. 

5.  HOW  REM^^ARDED.— Oae  exerclslas 
power  of  offlee  without  authority  is  re- 
garded as  de  facto  officer,  not  for  his  pro- 


tection or  advantage,  but  fob  protection  of 
public. — People  ex  rel.  Culbertson  vs.  Pot- 
ter, 63  Cal.  127,  128;  McCue  vs.  County  of 
Wapello,  61  Iowa  60,  60  N.  W.  Rep.  488. 

6.  Pnblle  laterests  require  that  acts  of  a 
de  faeto  public  oflleer  done  in  good  faith 
and  under  color  of  title,  be  respected  and 
that  third  persons  cannot  question  their 
validity  by  impeaching  his  title  to  offlce. — 
Dorsey  vs.  Smyth,  28  Cal.  21,  25. 

7.  USURPER. — ^Acts  of  usurper  abso- 
lutely void. — People  ex  rel.  Norfleet  vs. 
Staton,  73  N.  C.  646,  21  Am.  Rep.  479;  Ply- 
mouth vs.  Painter,  17  Conn.  585,  44  Am.  Dec. 
674. 

8.  LEGAL  OFFICE  NECESSARY.— There 
caaaot  be  a  de  facto  Judire  of  a  eourt  hav- 
lag  BO  exlsteacey  and  his  acts  may  be 
questioned  collaterally. — People  vs.  Toal,  85 
Cal.   333,   338,   24  Pac.   Rep.   603. 

9.  OFFICE  HAVING  AN  IRREGULAR, 
OR  POTENTIAL  EXISTENCE,  as  distin- 
guished from  a  non-existing  offlce,  or  one 
void  in  its  creation.  Incumbent  is  a  de 
facto  officer.  If  such  an  office  has  been 
even  colorably  created,  then  any  Irregu- 
larity which  does  not  render  creation  of 
office  void  cannot  be  availed  of. — Buck  va. 
City  of  Eureka,  109  Cal.  604.  614,  42  Pac. 
Rep.  243,  SO  Im  R.  A.  409.  See  People  vs. 
Toal,  86  Cal.  833,  24  Pac.  Rep.  603;  Ex 
parte  Giamboninl,  117  Cat  673,  675,  49  Paa 
Rep.  732. 

10.  SALARY.  —  Oflleer  aeeklair  eaiolu- 
meats  of  offlce  must  show  his  right  to  pos- 
session of  office. — People  ex  rel.  Culbertson 
vs.  Potter.  63  Cal.  127,  128.  See  Dorsey  vs. 
Smyth,  28  Cal.  21;  Burke  vs.  Edgar,  67 
Cal.  182,  183,  7  Pac.  Rep.  488;  Ward  vs. 
Marshall.  96  Cal.  156.  169,  81  Am.  St  Rep. 
198,  30  Pac.  Rep.  1113;  Adams  vs.  Doyle. 
139  Cal.  678,  680,  73  Pac.  Rep.  682;  Andrews 
vs.  Portland,  79  Me.  484,  10  Am.  St.  Rep. 
280,  10  Atl.  Rep.  458;  Fltzslmmons  vs.  City 
of  Brooklyn,  102  N.  Y.  636,  66  Am.  Rep. 
836,  7  N.  E.  Rep.  787. 

11.  Right  to  receive  salary  la  aa  flael- 
deat  which  attaches  Itself  to  the  leval  title 
to  the  offlce. — Ward  vs.  Marshall,  96  Cal. 
156,  169,  31  Am.  St.  Rep.  198,  80  Pac.  Rep. 
1113.  See  Stratton  vs.  Oulton,  28  Cal.  44, 
61;  Carroll  vs.  Siebenthaler,  37  Cal.  193. 
196;  People  ex  rel.  Culbertson  vs.  Potter. 
63  Cal.  127.  128;  Burke  vs.  Edgar,  67  Cal. 
182,  184,  7   Pac.   Rep.    488. 

12;  Salary  Is  lacldeat  to  title  to  pnblle 
offlee  to  which  it  is  annexed,  and  not  to 
its  occupation  and  exercise. — Dorsey  vs. 
Smyth,  28  Cal.  21.  25. 

IS.  Salary  of  de  fare  offlccr  oasted 
from  offlee  Is  a  property  right  which  de- 
mands protection.  Offlcer  de  facto  cannot 
recover  emoluments  to  which  de  Jure  offl- 
cer is  entitled.  Actual  incumbency  merely 
gives  no  right  of  recovery. — People  ex  rel. 
Culbertson  vs.  Potter,  63  Cal.  127,  128.  See 
Dorsey  vs.  Smyth,  28  Cal.  21;  Stephens  vs. 
Campbell,  67  Ark.  484,  492,  66  S.  W.  Rep. 
866. 
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14.  Ofll«er  «|e  tecio  gecglwlag  emoluBieiita 
•f  ASce  is  liable  to  officer  de  Jure  In  action 
for  money  had  and  received. — Dougrlass  vs. 
State,  31  Ind.  429,  437,  442;  State  ex  rel. 
Worrell  vs.  Carr,  129  Ind.  44,  67,  28  Am. 
St.  Rep.  163,  174,  28  N.  E.  Rep.  88;  McCue  vs. 
County  of  Wapello,  56  Iowa  698,  704,  41 
Am.  Rep.  134,  139,  10  N.  W.  Rep.  248;  Au- 
ditors vs.  Benoit.  20  Mich.  176,  192,  4  Am. 
Rep.   382. 

15.  JBDITORIAIi   NOTB — Chance    In    mle 
— ABteBdmeat    of   statute. — The    early    rule, 
and    the    one    which    has    heretofore    been 
followed,  was  that  the  de  Jure  officer  only 
was  entitled  to  salary  of  the  office  and  that 
the    de    facto    officer    was    not    entitled    to 
receive    any    of    the    emoluments    thereof, 
for  reason  that  they  were  the  property  of 
the   de  Jure   officer.     Section   nine  hundred 
and  thirty-six  of  this  code,  as  amended  in 
1891,    has    changed    this   rule   so   that   now 
any  one  who  holds  certificate  of  election  or 
commission  of  office  (whether  or  not  same 
nay    be    valid    or    invalid^,    and    who    also 
performs  duties  of  office,  is  entitled  to  re- 
ceive salary  attached  thereto,  notwithstand- 
ingr  contest.     This  matter  was  first  brought 
up   officially  In   case  of  McCabe  vs.   Short- 
ridflre    (not   reported),   in   contest   for   office 
of   buildingr   and   loan    commissioner.      Mc- 
Cabe   was    the   duly   appointed   and   acting 
commissioner  but  Shortridge  received  com- 
mission  of  office  before  expiration  of  Mc- 
Cabe's    term.      McCabe    was    ousted    from 
office   and   broufrht   mandamus   proceedlngrs 
against    state    controller    for    his    salary. 
Judfirment   went   in   his   favor   and   pending 
appeal    by   Shortridge   state   controller   re- 
quested   attorney-general's    opinion    as    to 
who     "w&a    entitled     to    salary.     Shortridge 
performing  duties  of  office.     The  opinion  of 
Attorney-General  Tirey  L.  Ford,  dated  April 
12,  1902,  after  stating  facts,  is  as  follows: 
"In   People    ex    rel.    Culbertson   vs.    Potter, 
63  Cal.  127   (1883),  Judgment  was  rendered 
against  Incumbent  ousting  him  from  office, 
and   Instead   of   surrendering   office   he   ap- 
pealed.     The    Judgment    was    affirmed    and 
incumbent  sought  to  recover  his  salary  dur- 
ing  pendency    of   appeal.      The    court    held 
that  Incumbent  was  an  officer  de  facto  and 
was   not   entitled  to   salary  as  against   the 
officer  de  Jure,  and  that  rule  had  not  been 
changed    by    §  936    of    Political    Code.      See 
also    Burke    vs.    Edgar,    67    Cal.    182,    184, 
7    Pa&    Rep.    488.      These    decisions    were 
prior  to  amendment  of  9  936  in  1891.     Prior 
to    said     amendment    Judgment     decreeing 
right  to  an  office  would  not  protect  officer 
who    paid    a    salary    to    person    in    whose 
favor  Judgment  was  rendered  if  Judgment 
was  reversed  on  appeal.    This  was  because 
salary   followed   the  de  Jure  title  to  office 
and  proceeding  was  not  finally  determined 
until  Judgment  was  affirmed  or  sooner  sat- 
isfied.    Section  one  thousand  and  forty-nine 
Code  of   Civil   Procedure.   In   re   Blythe,   99 
CaL    472,    84    Pac.    Rep.    108;    Naftzger    vs. 
Gregg,   99  Cal.   83,   33  Pac.  Rep.   767;  Story 
vs.  Story,  100  Cal.  41,  42,  84  Pac.  Rep.  676; 
Brown   vs.   Campbell,   100   Cal.    636,    647.    38 
Am.  Rep.   314,  36  Pac.  Rep.  433.     With  this 


rule  of  law  well  settled  the  legislature  of 
1891  met,  and  evidently  realizing  the  hard- 
ship resulting  in  application  of  rule  here- 
inabove referred  to,  amended  the  law.  As 
stated,  the  rule  of  April,  1891,  included 
within  its  operation  all  classes  of  cases 
whether  claimant  held  his  office  pending 
appeal  by  virtue  of  Judgment,  or  by 
virtue  of  certificate  of  appointment,  or 
by  virtue  of  commission  of  office.  The 
section  as  amended  had  this  clause  added 
to  it:  Trovlded.  however,  that  this  section 
shall  not  be  construed  to  apply  to  any  party 
to  any  contest  or  proceeding  now  pending 
or  hereafter  instituted  who  holds  a  certi- 
ficate of  election  or  commission  of  office, 
and  discharges  the  duties  of  the  office;  but 
such  party  shall  receive  the  salary  of  such 
office  the  same  as  if  no  contest  or  pro- 
ceeding was  pending.'  Assuming  then  that 
title  to  office  of  building  and  loan  com- 
missioner is  contested  in  proceedings  which 
have  been  brought,  it  seems  perfectly  clear 
that  proceedings  are  still  pending  within 
proviso  of  §  936  as  amended,  and  that  after 
appeal  from  Judgment  is  effected  parties 
are  in  same  situation  as  they  were  prior 
to  Judgment.  As  Shortridge  has  commis- 
sion of  office,  and  is  in  fact  performing  its 
duties,  I  am  of  opinion  that  you  should 
pay  Mr.  Shortridge  the  salary."  This  view 
'  of  the  law  was  subsequently  affirmed  in 
cases  of  Wilson  vs.  Fisher,  140  Cal.  188,  73 
Pac.  Rep.  850,  and  Anderson  vs.  Browning, 
140  Cal.   222,   73  Pac.  Rep.   986. 

19,  The  ease  of  Bledsoe  vs.  Colgam,  138 
Cal.  34,  70  Pac.  Rep.  924,  shows  a  peculiar 
condition  arising  under  S  936.  Because  of  a 
tie  vote  for  superior  Judge  no  certificate  of 
election  was  issued.  Bledsoe  was"  success- 
ful in  his  contest  for  the  office  and  supreme 
court  affirmed  his  position.  In  mandamus 
proceedings  for  recovery  of  his  salary  for 
period  of  time  covered  by  the  appeal  taken 
in  contest  proceedings,  the  court  held 
(Chief  Justice  Beatty,  dissenting),  that  al- 
though Bledsoe  had  recovered  Judgment  in 
lower  court,  and  then  duly  qualified  and 
performed  all  duties  of  the  office  pending 
appeal,  which  was  affirmed  in  his  favor, 
yet  he  was  not  entitled  to  the  salary  for 
reason  that  he  had  no  certificate  of  election 
or  commission  of  office. 

17.  Appeal  from  Judgment — Effect  If  not 
taken  la  ten  days. — In  the  late  case  of 
Wilson  vs.  Fisher  (Cal.  Sept.  29,  1905),  82 
Pac.  Rep.  421,  it  was  held  that  where  title 
to  office  of  an  incumbent  holding  a  com- 
mission of  office,  was  contested  and  Judg- 
ment went  against  Incumbent,  a  failure 
to  appeal  within  ten  days  from  date  of 
Judgment  rendered  commission  invalid  and 
of  no  further  legal  effect,  and  that  no  sub- 
sequent appeal  could  restore  such  6om- 
mission  to  its  original  status  (Code  Civ. 
Proc.  §1127).  Therefore,  although  incum- 
bent subsequently  appealed  and  continued 
to  perform  duties  of  the  office,  he  was  not 
entitled  to  draw  the  salary  during  the 
appeal. — See  also  Wilson  vs.  Fisher,  140  C^l. 
188,  73  Pac.  Rep.  860;  Anderson  vs.  Brown- 
ing. 140  Cal.  222.  73  Pac.  Rep.  986. 
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18.  Thovsh  IvdiTBMBt  te  eonteat  la  a«l<- 
veme  to  IncuinbeBt,  yet  if  he  uppealu  with- 
in ten  days,  the  effect  of  the  Juderment  1b 
stayed  and  the  commission  of  election  is 
left  unimpaired. — Anderson  vs.  Browniner. 
140  CaL   222,  73  Pac   Rep.   986. 

19.  And  in  such  cases  the  drawing:  of 
the  warrant  by  the  auditor  and  the  payment 
of  it  by  the  treasurer,  would  relieve  such 
officers  and  their  bondsmen  from  all  further 
responsibility. — ^Wilson  vs.  Fisher,  140  CaL 
188,  78  Pac  Rep.  850. 

90.  PLBADIlfGS.— BUslblUty  to  pablle 
olllee  can  only  be  raised  by  direct  proceed- 
ing's to  contest  election,  or  by  writ  of  quo 
warranto. — Satterlee  vs.  San  Francisco,  23 
Cal.   814,  315-821. 

ai.  Court  of  eaiilt7  has  so  JorlsdlctloB 
to  try  title  to  pabllo  olllce,  yet  principle  is 
well  established  that,  where  there  is  a 
contest  between  two  persons,  both  claim- 
Ingr  to  be  entitled  to  the  same  office,  a  court 
of  equity  will,  by  injunction,  protect  the 
officer  in  possession  as  agrainst  the  Inter- 
ference  of   an   adverse   claimant   until    the 


latter  has  established  his  title  by  appro- 
priate proceedingrs  at  law,  viz.,  by  the 
prosecution  of  a  writ  of  quo  warranto. — 
lad.  City  of  Huntlngrton  vs.  Cast,  149  Ind. 
255,  48  N.  E.  Rep.  1026;  Parsons  vs.  Durand, 
150  Ind.  203,  49  N.  E.  Rep.  1047.  '  Iowa. 
State  ez  rel.  Deal  vs.  Alexander,  107  Iowa 
177,  77  N.  W.  Rep.  841.  Kan.  Brady  vs. 
Sweetland,  13  Kan.  41.  Ohio.  Reemelin  vs. 
Mosby,  47  Ohio  St.  570,  26  N.  B.  Rep.  717. 

22.  The  writ  of  auiBdamva  aMiy  Isaoe  la 
this  state  "to  compel  the  admission  of  a 
party  to  the  use  and  enjoyment  of  a  rl^ht 
or  office  to  which  he  is  entitled,  and  from 
which  he  Is  unlawfully  precluded." — ^Ken- 
nedy  vs.  Board  of  Education,  82  CaL  483, 
491,  22  Pac.   Rep.  1042. 

See  KBRR>8  CVC.  CODB  CIV.  PROC. 
1 1086. 

2S.  Ib  amadawa  proeecdla^s  hjr  pahUc 
ofllcer  for  rceovery  of  mmimwjf  petition  must 
allege  due  appointment  to  position.  Alle- 
gation that  he  fulfilled  the  duties  of  the 
office  is  Insufficient. — Burke  vs.  liidgrar,  €7 
CaL  182,   183,   7   Pac  Rep.   48a. 
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ARTICLE  I. 

NUMBER,  DESIGNATION,  TERM  OF  OFFICE,  AND  ELECTION  OF  MEMBERS  OF  THE 

LEGISLATURE. 


§  225.  Number  and  designation. 

§  226.  Term  of  office. 

§  227.  Election  of  senators. 

§  228.  Same, 


§  229.    Election  of  members  of  the  assembly. 
§  230.    Apportionment    of    members    of    the 
assembly. 


§225.    NUlffBEB  AND  DESIGNATION.    The  legislature  consists  of: 

1.  Forty  senators;  and, 

2.  Eighty  members  of  the  assembly. 

History:     Enacted  March   12,   1872. 

L    In  General.  IL    Legislature— Powers  and  Restrictions. 

1.  Our   government  a   representative  re-  5.  Cannot  exercise  judicial  functions. 

public. 

2.  Power  and  responsibility  of  legislature, 
8.  Legislative  department  of  our  state. 
4.  What  legislature  may  do. 


6.  Cannot  delegate  powers. 

7.  Cannot  devest  itself  of  proper  func- 
tions. 

8.  Cannot  transfer  responsibility. 
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9.  Cannot  pass  declaratory  act. 
10.  May  sometimes  grant  rights  by  eon- 
sent. 

III.    Legislative  Becords. 

11,12.  Act  properly  enrolled,  etc.,  eonelosive, 
13, 14.  Cannot  go  behind  journals. 

15.  Enrolled  act  of  Congress  condnsiye. 

16.  Presumption  of  validity — ^Where  jour- 

nal silent. 

17.  Arkansas  rule — Contrary. 

18.  Fraud  in  passage  of  act  cannot  be  in* 

quired  into. 

19.  Motives  of  senators  for  passing  aet 

cannot  be  inquired  into. 

L    IN  OENERAI4. 

Am  to  Icfflalatlve  yower  of  atsto  vcoted  te 
■cmate  aad  wsaeaibly,  see  Const.  1879  art. 
rv  f  1;  HENNING'S  GBNlfiRAL.  I«A1¥8  P. 
Ixiz. 

Am  to  BiuBber  of  wiififcfM  of  Icvfalatnro, 
see  Const.  1879  art.  IV  16;  HB:NNING>8 
CUSMKRAIi  IjA1¥8  p.  Ixlx. 

Lesialatore  OMmot  ezerelae  c*.ooitlyc  or 
JadUcflml  fumetionm  except  where  expressly 
directed  or  permitted  by  the  constitution. — 
Const.  1879  art.  HI  |1;  HBIfNINCPS  GBN- 
lIj  I4AW8  p.  Ixlx. 


1.  OIJR  GOVBRNMBliT  18  A  RBFRB- 
SBIfTATIVB  RBFUBUC,  not  a  simple 
democracy.  Whenever  It  shall  be  trans- 
ferred Into  the  latter — as  we  are  taught  by 
examples  of  history — tyranny  of  changeable 
majority  will  soon  drive  honest  men  to 
seek  refuge  beneath  despotism  of  sinsrle 
ruler.  To  become  law  an  act  must  be 
parsed  through  both  houses  of  legislature, 
be  slgrned  by  president  of  senate  and 
speaker  of  assembly  and  be  approved  by 
governor;  or  If  vetoed  by  executive  must 
again  be  passed  by  constitutional  ma- 
jority. Thus  and  thus  only  oan  general 
statute  be  passed. — Ex  parte  Wall,  48  CaL 
279,  314,  17  Am.  Rep.  425. 

S.  PO-WBR  AND  1US8PONSIBILITT  OF 
LB6ISIjAT17RB« — While  the  power  and 
responsibility  of  legislation  remain  where 
constitution  has  placed  them,  proposed 
measure,  before  It  can  become  law,  must 
pass  through  ordeal  of  public  and  deliberate 
discussion  in  legislature.  Public  opinion 
win  prevail;  but  It  will  be  an  enlightened, 
deliberate,  permanent  and  organically  ex- 
pressed public  opinion.  It  is  this  opinion 
alone  which  constitution  designed  should 
govern.  Such  government  secures  de- 
liberation and  responsibility  to  legislation 
and  affords  protection  against  despotism  of 
official  rulers  on  one  hand  and  of  Irre- 
sponsibility of  numerical  majorities  on 
other.  It  has  been  appropriately  termed 
"flower  of  modern  civilization." — Ex  parte 
Wall.  48  Cal.  279.  314,  17  Am.  Rep.  426. 

8.  I^BGISI^ATIVB  DBPARTMBNT  OF 
OUR  STATE  GOTBRNMBNT  Is  not,  like 
the  Congress  of  the  United  States,  re- 
stricted In  Its  sphere  of  action  by  fixed 
charter  of  delegated  powers.  Its  power 
represents  Independent  sovereignty  of  peo- 
ple of  state  and  Is  supreme  and  unlimited 


in  all  legitimate  subject-matters  of  legis- 
lation, and  controlled  only  by  such  restric- 
tions as  are  Imposed  by  organic  law  of 
state. — Seals  vs.  Amador  County,  85  CaL 
624,  630. 

4.  PROPOSITION  THAT  LBGISLATURB 
HAY  DO  ANT  ACT  NOT  PROHIRITBD  BY 
THB  CON8TITTTTION9  Is  to  be  taken  with 
the  condition  that  the  act  must  be  legisla- 
tive. The  constitution  distributes  all  the 
power  of  the  government  among  the  three 
departments.  We  are  not  convinced  that 
an  assembly  can  exercise  any  other  than 
legislative  power;  that  power  they  must 
exercise.  We  doubt  that  there  is  any 
vague.  Indeterminate  residuum  of  power 
which  Is  sovereign,  but  nuither  legislative, 
executive,  nor  Judicial.  If  tnere  be,  we  in- 
cline to  believe  that  it  remains  with  the 
people,  and  can  no  more  be  claimed  by  one 
than  by  another  department  of  the  govern- 
ment.— Houghton  vs.  Austin,  47  CaL  646, 
664. 

II.     LEGISLATURE  —  POWERS    AND    RB- 

STRICTIONa 

6.  LBGISLATURB  CANNOT  BXBRCISB 
J17DICIAL  FUNCTTIONS.  —  Ouy  vs.  Her« 
manoe,  6  CaL  73,  74,  63  Am.  Dec.  86. 

8.  DBLBGATION  OF  POWBai  TO  MAKB 
LAWS  CONFERRED  BY  THB  CONSTITU- 
TION on  the  legislature  cannot  be  made  by 
the  legislature  to  the  people  of  the  state,  or 
to  any  portion  of  the  people. — Ex  parte  Wall, 
48  CaL  279-313.  17  Am.  Rep.  426;  People  vs. 
Parks,  68  CaL  624,  644;  Miller  vs.  Dunn.  72 
CaL  462,  470,  1  Am.  St.  Rep.  67,  14  Pac.  Rep. 
27;  Ex  parte  Anderson,  134  CaL  69,  72,  86 
Am.  St.  Rep.  236,  66  Pac.  Rep.  194. 

7.  LBGISLATURB  MAY  NOT  DBTBST 
ITSBLF   OF   ITS    PROPER    FUNCTIONS    or 

delegate  Its  general  legislative  authority, 
yet  it  may  still  authorise  others  to  do  those 
things  which  It  might  properly,  yet  cannot 
understandingly  or  advantageously,  do  It- 
self.— ^Upham  vs.  Supervisors,  8  Cal.  378. 
384;  People  vs.  Nally,  49  CaL  478,  480;  Peo- 
ple ex  rel.  Graves  vs.  McFadden.  81  Cal. 
489.  494.  16  Am.  St  Rep.  66,  22  Pac.  Rep. 
861.  See  Houghton  vs.  Austin,  47  Cal.  646. 
666  et  seq. 

8.  Ii«gl«latnre  cannot  transfer  to  others 
the  responsibility  of  deciding  what  legisla- 
tion is  expedient  and  proper,  with  refer- 
ence either  to  present  conditions  or  future 
contingencies.  To  say  that  the  legislators 
may  deem  a  law  to  be  expedient  provided 
the  people  shall  deem  It  expedient,  is  to 
suggest  an  abandonment  of  the  legislative 
function  by  those  to  whose  wisdom  and 
patriotism  the  constitution  has  intrusted 
the  prerogative  of  determining  whether  a 
law  is,  or  is  not,  expedient. — Ex  parte  Wall, 
48  Cal.  279,  315,  17  Am.  Rep.  425. 

8.  liBGISLATURB  CANNOT  PASS  ANY 
ACT  DECLARATORY  of  What  law  was  be- 
fore its  passage  so  as  to  give  it  any  binding 
weight  in  the  courts. — Pryor  vs.  Downey. 
50  CaL  388.  403.  19  Am.  Rep.  666. 

10.  LEGISL.ATITB  ACT  WHICH  HAS 
EFFECT      OF      AliLO'WING      DEFENDANT 


HVMfQSff     (48)        LBGISLATIYB   RBCORDS-^EUBSCTION    OF    SBNATORS. 
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KJBW  TRIAIi  In  an  action  In  which  the 
state  is  plaintiff,  Is  but  a  consent  on  part 
of  an  interested  party,  and  is  not  ezercislner 
judicial  functions,  while  if  action  had  been 
between  private  individuals,  act  would  have 
been  unconstitutional. — People  vs.  Frisbie, 
26   Cal.   135,   139. 

III.     LEGISLATIVB  RECORDa 

11.  ACT  PROPE»lI.Y  BNROL.LBD>  AU- 
THBNTICATBDy  AND  DBPOSITBD  WITH 
THB  8BCRBTARY  OF  STATBy  conclusive 
evidence  of  lesrlslative  will  at  time  of  its 
passage. — People  vs.  Burt,  43  Cal.  560,  664. 
To  the  same  effect:  Sherman  vs.  Story,  30 
Cal.  253,  266,  89  Am.  Dec.  93;  Orovllle  R. 
Co.  vs.  Plumas  Co.,  37  Cal.  354;  Harpendlngr 
vs.  Halgrht,  39  Cal.  189,  2  Am.  Rep.  432;  Oak- 
land Pavins  Co.  vs.  Hilton,  69  Cal.  479, 11  Pao. 
Rep.  3;  People  vs.  Dunn,  80  Cal.  211,  13  Am. 
St.  Rep.  118,  22  Pac.  Rep.  140;  Hale  vs. 
McGettigran,  114  Cal.  112.  114,  115,  45  Pac 
Rep.  1049;  County  of  Yolo  vs.  Colgan,  132 
Cal.  265,  84  Am.  St.  Rep.  41,  64  Pac.  Rep. 
403. 

Compares  Weill  vs.  Kenfleld,  54  Cal.  Ill; 
Stevenson  vs.  Colgran,  91  Cal.  649,  651,  662, 
25  Am.  St.  Rep.  230,  27  Pac.  Rep.  1089,  14 
L.  R.  A.  459. 

U.  Approved!  The  ruling:  of  the  main 
case  was  approved  in  the  following:  cases, 
to  the  extent  that  the  Journals  were  not 
admitted  to  attack  the  validity  of  the  law. 
See  Ind.  Board  of  Commissioners  vs.  Bur- 
ford,  93  Ind.  385.  MIm.  Ex  parte  Wren, 
63  Miss.  612,  533,  66  Am.  Rep.  825,  830. 
Waak.  State  ex  rel.  Reed  vs.  Jones,  6  Wash. 
452,  476,  34  Pac.  Rep.  201.  Fed.  Field  vs. 
Clark.  143  U.  S.  649,  675.  bk.  86  L.  ed.  294, 
12  Sup.  Ct.  Rep.   496. 

Comparei  Chicot  Co.  vs.  Davies,  40  Ark.  210. 

13.  INADMISSIBLB  TO  GO  BEHIND 
JOVRNAIiS   OF  THB   SBNATB   OR  ASSBM- 

BLY  and  receive  evidence,  documentary  or 


parol,  for  the  purpose  of  impeaching  the 
validity  of  an  act. — Sherman  vs.  Story,  SO 
Cal.   263,   256,   89  Am.  Dec   93. 

14.  Comparei  Fowler  vs.  Pierce.  2  CaL 
165;  San  Mateo  Co.  vs.  Southern  Pac.  R.  Co., 
8  Sawy.  C.  C.  238,  293,  294,  13  Fed.  Rep.  722. 
767.  See  People  vs.  Dunn,  80  Cal.  211,  13 
Am.  St.  Rep.  118,  22  Pac.  Rep.  140. 

15.  ENROLLED  ACT  OF  CONGRESS  IS 
CONCLUSIVE,  and  it  is  not  competent  to 
show  from  the  Journal  of  either  house  of 
Conerress  that  an  act  duly  authenticated, 
approved,  and  deposited  did  not  pass  in  the 
precise  form  in  which  it  was  sigrned  by  the 
presiding^  officers  of  the  two  houses  and 
sigrned  by  the  President. — Field  vs.  Clark, 
143  U.  S.  649,  bk.  36  U  ed.  311,  12  Sup.  Ct. 
Rep.  495. 

1«.     WHERE   JOURNAL    IS    SILENT,   the 

presumption  In  favor  of  the  regrularity 
of  the  passagre  and  of  its  validity  aa  a  law. 
will  prevail. — People  vs.  Dunn,  80  Cal.  211, 
213,  13  Am.  St.  Rep.  118.  22  Pac.  Rep.  140: 
Hale  vs.  McGettigran,  114  Cal.  112-114,  45 
Pac.  Rep.  1049. 

17.  LEGISLATIVE  JOURNALS^  REC- 
ORDS, AND  FILES  IN  OFFICE  OF  SECRE- 
TARY OF  STATE  may  be  looked  into  In 
order  to  ascertain  whether  or  not  an  act 
was  properly  passed. — Chicot  County  vs. 
Davies,  40  Ark.  210. 

1&  <|UBSTION  OF  FRAUD  IN  PROCUR- 
ING PASSAGE  OF  STATUTE  cannot  be  in- 
quired into  in  mandamus  proceedlngrs  to 
compel  supervisors  to  obey  statute. — Oro- 
vllle &  V.  R.  Co.  vs.  Supervisors.  37  Cal. 
855. 

10.  SrOTIYES  OF  SENATORS  IN  RE- 
GARD TO  THEIR  PROCEEDINGS  cannot 
be  inquired  into  in  mandamus  proceedlngrs 
to  compel  grovernor  to  authenticate  a  stat- 
ute.— Harpendlngr  vs.  Halgrht.  89  Cal.  189. 
202.   2  Am.   Rep.   432.  439. 


§  226.  TERM  OF  OFFIGE.  The  term  of  office  of  a  senator  is  four  years ; 
of  a  member  of  the  assembly,  two  years. 

History:    Enacted  March   ^2^   1872. 

As  to  term  of  ofllce  of  members  of  leslslatwre,  see  Const.  1879,  art.  IV  ({  3-5.  HEN- 
NING'S  GENERAIi  IiAl¥S,  p.  Ixiz. 

§  227.  ELECTION  OF  SENATORS.  At  the  general  election  in  the  year 
eighteen  hundred  and  seventy-three,  and  at  the  general  election  every  four 
years  thereafter,  there  must  be  elected  in  the  second,  third,  fourth,  seventh, 
ninth,  twelfth,  thirteenth,  fourteenth,  fifteenth,  sixteenth,  seventeenth,  nine- 
teenth, twentieth,  twenty-first,  twenty-second,  and  twenty-eighth  senatorial 
districts,  one  senator  each;  and  in  the  eighth  senatorial  district,  two  senators 
by  the  county  of  San  BVancisco;  and  in  the  twenty-third  senatorial  district, 
one  senator  by  the  counties  of  Yuba  and  Sutter  jointly;  and  in  the  twenty- 
fourth  senatorial  district,  one  senator  by  the  county  of  Butte. 

History:  Enacted  March  12,  1872,  founded  upon  Act  May  18,  1861 
(Stats.  1861,  p.  535),  as  amended  Act  April  27.  1863  (Stats.  1863,  p. 
704),  and  Act  January  15,  1864,  Stats.  1863-4,  p.  15. 

SUPBRSBDBD. — Sections    227-230    superseded    by    statute    (see    HBNNING'S    GBNBRAI* 
IjAmrs  pp.667-878),  but  not  repealed,  and  are  for  that  reason  retained. 
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§228.  SAME.  At  the  general  election  in  the  year  eighteen  hundred  and 
seventy -five,  and  at  the  general  election  every  four  years  thereafter,  there 
must  be  elected  in  the  first,  fifth,  sixth,  tenth,  eleventh,  twelfth,  thirteenth, 
fifteenth,  sixteenth,  eighteenth,  twentieth,  twenty-first,  twenty-fifth,  twenty- 
sixth,  and  twenty-seventh  senatorial  districts,  one  senator  each;  and  in  the 
eighth  senatorial  district  three  senators — ^two  by  the  county  of  San  Francisco, 
and  one  by  the  counties  of  San  Francisco  and  San  Mateo  jointly;  and  in  the 
twenty-third  senatorial  district,  one  senator  by  the  county  of  Yuba;  and  in 
the  twenty-fourth  senatorial  district,  one  senator  by  the  counties  of  Butte, 
Plumas,  and  Lassen,  jointly. 

History:  Enacted  March  12,  1873,  founded  upon  Act  May  18,  1861 
(Stats.  1861,  p.  535),  as  amended  Act  April  27,  1863  (Stats.  1863,  p. 
704),  and  Act  January  15,  1864,  Stats.  1863-4,  p.  15. 

See  ante  1 227  and  note. 

§  229.  ELECTION  OF  MEMBERS  OF  THE  ASSEMBLT.  The  members 
of  the  assembly  must  be  elected  at  the  general  election  in  the  year  eighteen 
hundred  and  seventy-three,  and  at  the  general  election  every  two  years  there- 
after. 

History:     Enacted  March   12,   1872. 
Bee  ante  i  227  and  note. 

§230.    APPORTIONMENT  OF  MEMBERS  OF  THE  ASSEMBLT.    The 

number  of  members  of  the  assembly  to  be  chosen  in  the  several  counties  is  as 
follows: 

In  the  county  of  San  Diego,  one; 

In  the  county  of  San  Bernardino,  one; 

In  the  county  of  Los  Angeles,  two; 

In  the  counties  of  Santa  Barbara  and  San  Luis  Obispo,  one; 

In  the  county  of  Fresno,  one; 

In  the  counties  of  Tulare  and  Kern,  one; 

In  the  county  of  Mariposa,  one; 

In  the  counties  of  Merced  and  Stanislaus,  one; 

In  the  county  of  Santa  Cruz,  one; 

In  the  county  of  Monterey,  one; 

In  the  comity  of  Santa  Clara,  three; 

In  the  county  of  San  fVancisco,  twelve; 

In  the  county  of  San  Mateo,  one; 

In  the  county  of  Alameda,  two; 

In  the  county  of  Contra  Costa,  one; 

In  the  county  of  Marin,  one; 

In  the  county  of  San  Joaquin,  two; 

In  the  counties  of  Tuolumne,  Mono,  and  Inyo,  three; 

In  the  county  of  Calaveras,  three; 

In  the  counties  of  Amador  and  Alpine,  two; 

In  the  county  of  El  Dorado,  four; 

In  the  county  of  Sacramento,  five; 

In  the  county  of  Solano,  one; 

In  the  county  of  Yolo,  one; 

Pol.  c- 
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In  the  counties  of  Napa  and  Lake,  one; 

In  the  county  of  Mendocino,  one; 

In  the  county  of  Sonoma,  three; 

In  the  county  of  Placer,  three; 

In  the  county  of  Nevada,  four; 

In  the  county  of  Sierra,  two; 

In  the  county  of  Yuba,  three; 

In  the  county  of  Sutter,  one; 

In  the  county  of  Butte,  two; 

In  the  counties  of  Plumas  and  Lassen,  one; 

In  the  counties  of  Tehama  and  Colusa,  one; 

In  the  county  of  Shasta,  one; 

In  the  county  of  Trinity,  one; 

In  the  county  of  Humboldt,  one; 

In  the  counties  of  Klamath  and  Del  Norte,  one; 

In  the  county  of  Siskiyou,  two. 

History:    Enacted  March  12,   1872. 

See  ante  i  227  and  note. 

Aa  to  Klamatk  County,  see  HBNNING'S  GBNBRAL  LAWS,  p.  61S. 

ARTICLE  n. 

MEETING    AND    ORGANIZATION    OP    THE    LBOISLATURBL 

S  235.     Time  and  place  of  meeting  of  legislature.  §  238.     Senate,  organization  of. 

9  236.     Certificate  of  election  evidence  of  right  to  seat.        §  239.    Assembly,  organization  of. 
§  237.     Temporary  officers  of  the  senate  and  assembly.         §  240.     Oath  to  be  entered  on  journals. 

§235.  TIME  AND  PLAGE  OF  MEETING  OF  LEOISLATTTRE.  The  legis- 
lature shall  assemble  at  the  seat  of  government  at  twelve  o'clock  m.,  on  the 
first  Monday  after  the  first  day  of  January,  eighteen  hundred  and  eighty-one, 
and  on  the  first  Monday  after  the  first  day  of  January  every  two  years  there- 
after. 

History:    Enacted  March  12,  1872;   amended  April  9,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  48. 

As  to  seMtoma  of  Iesrl>l>tare,  see   Const.  Aa  to  seat  of  ffOTemmeiit,  see  Const.  1879 

1879    art    IV    §2,    HBNlflNG'S    GBNBRAI^       art.   XX  1 1,  HBNNUfGPS  QBNBRAIj   LAWS 

LAWS   p.  Ixlx.  p.   clil. 

§  236.    OEBTIFIGATE  OF  ELECTION  EVIDENOE  OF  BIGHT  TO  SEAT. 

The  certificate  of  election  is  prima  facie  evidence  of  the  right  to  membership. 

History:     Enacted   March    12,   1872;     amended   March   30,   1874,   Code 
Amdts.  1873-4,  p.  3. 


As    to   each    hoaae   Jadslns   •<    tke    qaaltflcfitlona  of  Its  owa  awmbemUpy  sea  Const. 
1879     art.     IV     |  7.     HENNING'S    GEJNERALLAIVS  p.   Ixx. 
As  to  conteatlny  elections,  see  post  i  273- 2s3. 

§  237.    TEMPORARY  OFFICERS  OF  THE  SENATE  AND  ASSEMBLT. 

The  secretary  of  the  senate,  and  the  clerk  of  the  assembly,  the  minute  clerks 
and  sergeant-at-arms  of  each  house,  for  any  session,  must,  at  the  next  succeed- 
ing session  of  the  body,  perform  the  duties  of  their  oflRces  until  their  successors 
are  elected  and  qualified.  Said  officers,  and  no  others,  shall  be  allowed  mileage. 
The  secretary  of  the  senate  may  appoint  a  postmaster,  three  gatekeepers,  and 
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three  pages.  The  chief  clerk  of  the  assembly  may  appoint  a  postmaster,  three 
gatekeepers,  and  three  pages.  The  sergeant-at-arms  of  the  senate  and  of  the 
assembly  may  each  appoint  an  assistant  sergeant-at-arms.  There  shall  be  no 
other  oflBcers  or  employees  of  either  house  until  the  permanent  organization 
is  completed.  Such  officers  shall  serve  only  until  said  permanent  organization 
is  completed. 

History:    Enacted  March  12,  1872;    amended  February  25,  1897,  Stats. 
and  Amdts.  1897,  p.  24. 

§  238.  SENATE,  OBOANIZATION  OF.  At  the  hour  of  twelve  o'clock  m., 
on  the  day  appointed  for  the  meeting  of  any  regular  session  of  the  legislature, 
the  president  of  the  senate,  or  in  case  of  his  absence  or  inability,  then  the 
senior  member  present,  must  take  the  chair,  call  the  members  and  members 
elect  to  order,  and  then  cause  the  secretary  to  call  over  the  senatorial  districts, 
in  their  order,  from  which  members  have  been  elected  at  the  preceding  elec- 
tion, and  as  the  same  are  called  the  members  elect  must  present  their  certifi- 
cates, take  the  constitutional  oath  of  office,  and  assume  their  seats.  The 
senate  may  thereupon,  if  a  quorum  is  present,  proceed  to  elect  its  officers. 

History:     Enacted  March   12,   1872. 


Am  to  forai  of  owrth  prescribed,  see  Const.  As  to  qvomm,  see  Const.  1879  art.  rv  I  8, 

1879    art.    XX    18,    HENNINCP8    GBITBRAL       HnNNINCS  GBNERAI^  LAWS  p.  Ixx. 
LAWS   p.   CiV. 

§  239.    ASSEMBLT,  ORGANIZATION  OF.    At  the  time  specified  in  section 

two  hundred  and  thirty-eight  the  clerk  of  the  assembly,  or  in  case  of  his 

absence  or  inability,  then  the  senior  member  elect  present,  must  take  the 

chair,  call  the  members  elect  to  order,  and  then  call  over  the  roll  of  counties 

in  alphabetical  order;  and  as  the  same  are  called  the  members  elect  must 

present  their  certificates,  take  the  constitutional  oath  of  office,  and  assume  their 

seats.    The  assembly  may  thereupon,  if  a  quorum  is  present,  proceed  to  elect  its 

officers. 

History:    Enacted  March   12,   1872. 

§  240.  OATH  TO  BE  ENTERED  ON  JOTTBNALS.  An  entry  of  the  oath 
taken  by  members  of  the  legislature  must  be  made  on  the  journals  of  the 
proper  house. 

History:    Enacted  March   12,   1872. 


1.  Applied,  cited,  eonstrned,  referred  to. 

2.  Presumption  of  validity  where  jonmal 

silent. 
3, 4.  Use  of  journals. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  People  vs.  Dunn,  80 
Cal.  211.  213,  18  Am.  St.  Rep.  118.  22  Fac 
Rep.  140  (cited  with  other  sections). 

As  to  lce«pliiff  lonmal  of  piroc«edl]is«9  see 
Const.  1879  art.  IV  flO;  HENlfI]fG»S  GEN- 
ERAL LAIVS   p.    Ixx. 

See  post  f  f  262-266. 

For  use  of  JonnMil  !■  iemtinm  Talldlty  of 
MMSffe  of  asT  acta,  see  notes  ante  {225. 

S.  TROirOH  JOURNAL  OF  EITHER 
HOUSE  OF  THE  LEGISLATURE  Contains 
no  record   of   certain  proceedings,   there  is 


no  presumption  that  such  were  not  regru- 
larly  had. — People  vs.  Dunn.  80  Cal.  211, 
213,  18  Am.  St.  Rep.  118.  ^2  Pac.  Rep.  140. 

8.  THE  JOURNAL  OF  EITHER  HOUSE 
OF  THE  LEGISLATURE  MAY  NOT  BE 
LOOKED  INTO  in  order  to  determine 
whether  or  not  a  bill  was  properly  passed. 
— Sherman  vs.  Story,  30  Cal.  253,  2B6,  89 
Am.  Dec.  93;  Oroville  &  V.  R.  Co.  vs.  Super- 
visors, 37  Cal.  354.  355,  363;  People  vs.  Burt. 
43  Cal.  660,  664;  Oakland  Paving  Co.  vs. 
Hilton,  69  Cal.  479,  11  Pac.  Rep.  3;  Oakland 
Pavingr  Co.  vs.  Tompkins,  72  Cal.  6,  1  Am. 
St.  Rep.  17.  12  Pac.  Rep.  801. 

See  also  note  I  225  ante. 

4.     Comparei     Fowler    vs.    Pierce,    2    Cal' 
166;  Weill  vs.  Kenfleld,  64  Cal.  111. 
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ARTICLE  m. 

NUMBER.   DESIGNATION,    ELECTION.   AND   APPOINTMENT   OF   OFFICERS   AND 

EMPLOYEES   OF   THE    LEGISLATURE. 

§  245.     OflScers  of  the  senate.  §  249.     Duties  of  judiciary  committee. 

§  246.     Officers  of  the  assembly.  S  250.     Same.     [Committees  other  than  judi- 
§  247.     Elections  and  appointments.  ciary   reporting   favorably   on   bill, 

§  248.    Appointment  of  standing  committees  effect.] 

of  legislature. 

§  245.  OFFICERS  OF  THE  SENATE.  The  officers  and  employees  of  the 
senate  shall  consist  of  a  president,  a  president  pro  tern.,  a  secretary,  three 
assistant  secretaries  (who  shall  be  appointed  by  the  secretary,  by  and  with 
the  advice  and  consent  of  the  senate),  one  assistant  at  the  desk,  one  sergeant- 
at-arms,  one  assistant  sergeant-at-arms,  one  assistant  sergeant-at-arms  for  the 
finance  committee,  one  assistant  sergeant-at-arms  for  the  judiciary  committee, 
one  assistant  sergeant-at-arms  to  be  assigned  by  the  sergeant-at-arms  to  any 
committee  requiring  the  same,  one  bookkeeper  for  the  sergeant-at-arms  (who 
shall  be  appointed  by  the  sergeant-at-arms  by  and  with  the  advice  and  consent 
of  the  senate),  one  minute  clerk,  three  assistant  minute  clerks,  one  journal 
clerk,  two  assistant  journal  clerks,  one  engrossing  and  enrolling  clerk,  three 
assistant  engrossing  and  enrolling  clerks,  two  assistant  engrossing  and  enroll- 
ing clerks  (said  two  to  be  elected  on  the  thirtieth  day  of  the  session),  one 
history  clerk,  one  assistant  history  clerk,  three  bill  filers,  four  bill  clerks,  a 
chaplain,  one  postmaster,  one  assistant  postmaster,  two  mail  carriers  (who 
shall  be  mailing  and  folding  clerks),  one  page  to  the  president  of  the  senate, 
four  pages,  three  gatekeepers,  one  doorkeeper,  one  gallery  doorkeeper,  two 
messengers  to  state  printer,  one  cloakroom  clerk,  five  skilled  stenographers 
(who  shall  be  typewriters,  and  who  shall  be  at  the  service  of  the  senate,  its 
members  and  committees,  and  under  the  supervision  of  the  secretary  of  the 
senate),  one  stenographer  for  the  finance  committee,  one  stenographer  for  the 
judiciary  committee,  six  porters,  one  rear  porter,  three  watchmen,  one  janitress 
for  ladies'  cloakroom,  two  press  mailing  clerks;  and  only  such  other  officers  or 
employees  as  the  senate  by  a  three-fifths  vote  of  all  the  members  elect  shall 
deem  necessary.  Any  officer  or  employee  appointed  or  elected  under  the  pro- 
visions of  this  section  may  at  any  time  be  removed  by  the  senate. 

History:  Enacted  March  12,  1872;  amended  March  31,  1876,  Code 
Amdts.  1875-6,  p.  8;  January  27,  1891,  Stats,  and  Amdts.  1891,  p.  1; 
February  25,  1897,  Stats,  and  Amdts.  1897,  p.  24;  January  30,  1899, 
Stats,  and  Amdts.  1899,  p.  1. 

Applied,  elted,  coiuitnied,  referred  to,  etc.,       479,   494,   11   Fac  Rep.   8    (cited   with   other 
In:    Oakland  Paving  Co.  vs.  Hilton.  69  Cal.      aectiona). 

§246.  OFFIGEBS  OF  THE  ASSEKBLY.  The  officers  and  employees  of 
the  assembly  shall  consist  of  a  speaker,  a  speaker  pro  tern.,  one  chief  clerk, 
four  assistant  clerks  (who  shall  be  appointed  by  the  chief  clerk,  by  and  with 
the  advice  and  consent  of  the  assembly),  one  sergeant-at-arms,  one  assistant 
sergeant-at-arms,  one  clerk  for  the  sergeant-at-arms,  one  bookkeeper  to  the 
sergeant-at-arms  (said  bookkeeper  to  be  appointed  by  the  sergeant-at-arms,  by 
and  with  the  advice  and  consent  of  the  assembly),  one  minute  clerk,  two 
assistant  minute  clerks,  one  journal  clerk,  one  assistant  journal  clerk,  one 
engrossing  and  enrolling  clerk,  two  assistant  engrossing  and  enrolling  clerks, 
and  two  additional  assistant  engrossing  and  enrolling  clerks  (said  last  two 
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to  be  elected  on  the  thirtieth  day  of  the  session),  one  file  clerk  to  keep  the 
files,  four  bill  filers,  one  chaplain,  one  postmaster,  one  assistant  postmaster, 
one  mail  carrier  (who  shall  be  mailing  and  folding  clerk),  one  page  to  speaker, 
six  pages,  three  gatekeepers,  one  doorkeeper,  one  gallery  doorkeeper,  one 
messenger  to  printer,  one  history  clerk,  one  bill  clerk,  four  assistant  bill  clerks, 
thirty  committee  clerks  (to  be  assigned  to  committees  actually  requiring  the 
nse  of  a  clerk),  six  skilled  stenographers  (who  shall  be  typewriters,  and  who 
shall  be  at  the  service  of  the  assembly,  its  members  and  its  committees,  under 
the  supervision  of  the  chief  clerk),  five  porters,  three  watchmen,  one  fireman, 
one  sergeant-at-arms  for  the  ways  and  means  committee,  one  sergeant-at-arms 
for  the  judiciary  committee,  one  engineer,  one  electrician,  one  janitress,  and 
one  elevator  attendant ;  and  only  such  other  officers  or  employees  as  the  assem- 
bly by  a  three-fifths  vote  of  all  the  members  elect  shall  deem  necessary.  Any 
officer  or  employee  appointed  or  elected  under  the  provisions  of  this  section 
may  at  any  time  be  removed  by  the  assembly. 

History:  Enacted  March  12,  1872;  amended  March  31,  1876,  Code 
Amdts.  1875-6,  p.  8;  Jauvarj  27,  1891,  Stats,  and  Amdts.  1891,  p.  2; 
February  £5,  1897,  Stats,  and  Amdts.  1897,  p.  25;  January  30,  1899, 
Stats,  and  Amdts.  1899,  p.  2. 

§247.  ELECTIONS  AND  APPOINTMENTS.  All  officers  and  employees 
of  the  legislature,  except  the  president  of  the  senate,  porters,  and  pages,  must 
be  elected  by  the  house  to  which  such  officers  and  employees  are  attached. 
The  porters  and  pages  shall  be  appointed  by  the  presiding  officers  of  their 
respective  houses. 

History:  Enacted  March  12, 1872;  amended  March  81,  1876,  Code  Amdts. 
1875-6,  p.  8, 

A«  to  electtom  of  ofllcers,  see  Const  1879  art.    IV    t  7,    HBlfNING'S    GBNE3RAL    LA'WS 

p.  Ixx. 

§248.  APPOINTMENT  OF  STANDINO  COMMITTEES  OF  LEOISLA- 
TUBE.  All  standing  committees  of  the  senate  and  assembly  shall  be  appointed 
hy  the  presiding  ofiScer  of  the  respective  houses;  provided,  that  each  house 
may  by  resolution,  or  the  rules  thereof,  direct  otherwise. 

History:  The  original  enactment  of  $248  on  March  31,  1876  (Code 
Amdts.  1875-6,  p.  8),  related  to  assistant  engrossing  and  'enrolling  clerks 
and  was  repealed  March  31,  1891,  Btats.  and  Amdts,  1891,  p.  426;  the 
present  section  was  enacted  March  22,  1899,  Stats,  and  Amdts.  1899,  p.  165. 

§  249.  DUTIES  OF  JXTDIGIARY  COMMITTEE.  The  rules  of  each  house 
may  prescribe  the  duties  of  each  committee  thereof.  In  addition  to  the  duties 
that  may  thus  be  prescribed,  it  shall  be  the  duty  of  the  judiciary  committee  of 
each  house,  whenever  a  bill  drawn  in  the  form  of  a  general  law  is  recommended 
for  passage,  either  as  introduced,  or  as  amended  by  such  committee,  if  it 
relates  to  and  should  form  part  of  any  subject  contained  in  either  one  or 
more  of  the  codes  of  this  state,  to  accompany  such  recommendation  with  a 
substitute,  or  substitutes  therefor,  containing  a  suitable  title  and  the  pro- 
visions of  such  bill  in  codified  form,  and  numbered  so  as  to  indicate  in  what 
code,  and  what  part  thereof,  it  is  proposed  to  insert  the  same  in  case  of 
enactment. 

History:  The  original  enactment  of  S  249  on  March  81,  1876  (Code 
Amdts.  1875-6,  p.  8),  related  to  assistant  engrossing  and  enrolling  clerks 
and  was  repealed  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  426;  the 
present  section  was  enacted  March  22,  1899,  Stats,  and  Amdts.  1899,  p.  165. 
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§260.  SAME.  [GOUMITTEES  OTHEB  THAN  JUDICIARY  BEPOBT- 
INO  FAVORABLY  ON  BILL,  EFFECT.]  When  any  standing  committee  of 
the  senate  or  assembly,  other  than  the  judiciary  committee  thereof,  favorably 
report  any  bill  referred  thereto,  if  such  bill  is  in  the  form  of  a  general  law^ 
the  same  shall  be  placed  on  file,  retain  its  place  thereon,  and  be  referred  to  the 
judiciary  committee,  whereupon  such  committee  must,  if  the  bill  relates  to  and 
should  form  part  of  any  subject  contained  in  either  one  or  more  of  the  codes 
of  this  state,  codify  the  same,  and  within  two  days  after  such  reference,  unless 
additional  time  is  granted,  report  a  substitute  or  substitutes  therefor  in  the 
manner  provided  in  the  preceding  section. 

History:    Enacted  March  22,  1899,  Stats,  and  Amdts.  1899,  p.  165. 

ARTICLE  IV. 

POWERS  AND  DUTIES  OF  THE  OFFICERS  AND  EMPLOYEES  OF  THE  LEGISLATURE. 

S  252.    What     officers     of,    maj    administer  S  257.    Duties  of  jonmal  clerk  of  assembly 

oaths.  (repealed). 

$253.    Duties  of  secretary  and  clerk.  9  258.     Duties  of  copying  clerks    (repealed). 

S  254.    Duties  of  assistant  secretary  and  as-  §  259.     Duties  of  sergeants-at-arms. 

sistant  clerk.  9  260.     Duties  of  assistant  sergeants-at-arms. 

9  255.    I>uties  of  minute  clerk.  9  261.    Duties    of    officers*  at   close    of    see- 

9  256.    Daily   journal   of  each   house  to   be  sion. 

printed. 

§  262.  WHAT  OFFIGEBS  OF,  MAT  ADHINISTEB  OATHS.  The  presi- 
dent  and  president  pro  tern,  of  the  senate,  and  the  speaker  and  speaker  pro 
tern,  of  the  assembly,  may  administer  the  oath  of  olBSce  to  any  senator  or 
assemblyman,  and  to  the  ojBSeers  of  their  respective  bodies.  The  members  of 
any  committee  may  administer  oaths  to  witnesses  in  any  matter  under  exam- 
ination« 

History:    Enacted   March   12,   1872. 

Am   to   admlnlatnitloB    ef   oath,    see    post       XX      1 8,      HENNINGPS     GBNBRAL     LAWS 

1(904-910.  p.  Civ. 

Am  to  forat  of  oatk,  see  Const.   1879  art. 


§263.  DUTIES  OF  SEGBETABT  AND  OLESE.  The  secretary  of  the 
senate  and  the  chief  clerk  of  the  assembly  mnst  attend  each  day,  call  the  roll, 
read  the  journal  and  bills,  and  superintend  all  copying  necessary  to  be  done 
for  their  respective  houses. 

History:    Enacted  March  12,  1872,  founded  npon  §4  Act  May  20,  1861, 
Stats.  1861,  p.  592. 

§  254.    DUTIES  OF  ASSISTANT  SEOBETARY  AND  ASSISTANT  OLEBE. 

The  assistant  secretaries  of  the  senate  and  the  assistant  clerks  of  the  assembly 
must  take  charge  of  all  bills,  petitions,  and  other  papers  presented  to  their 
respective  houses,  file  and  enter  the  same  in  the  books  provided  for  that  pur- 
pose, and  perform  such  other  duties  as  may  be  directed  by  the  secretary  of 
the  senate  and  chief  clerk  of  the  assembly. 

History:     Enacted  March   12,   1872. 

1.  Applied,  cited,  construed,  referred  to.  2*    "The  word   ^enter^  do««  mot  mean  to 

2.  Entry  in  records — Meaning  of.  ««py   l»    foil. — A    bill    may    be    said    to    be 

entered   on    records    of   either    house    when 

1.     Applied,  elted,  comatmed,  referred  to,      there  has  been  an  entry  of  it  by  an  Identl- 

etc,  in:    Oakland  Pavlngr  Co.  vs.  Tompkins.       fylngr    reference. — Oakland    Pavirrg    Co.    vs. 

72  Cal.  5,  9,  1  Am.  St.  Rep.  17,  12  Pac.  Rep.      Tompkins.   72  Cal.   6,   •,  1  Am.   St.  Rep.   17. 

tOl  (cited  with  other  sections).  12  Pac.  Rep.  801. 
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§  255.  DUTIES  OF  MINXTTE  GLEEE.  The  minute  clerk  of  the  senate  and 
the  minute  clerk  of  the  assembly  must  keep  a  correct  record  of  the  proceedings 
of  their  respective  houses. 

History:     Enacted  March   12,   1872. 

AypllMl,  cited,  eonstmed,  referred  to,  etc.,  479,  494,  11  Pac.  Rep.  8  (cited  with  other 
In:    Oakland  Paving  Co.  vs.  Hilton,  69  Cal.      sections). 

§  256.  DAILY  JOUBNAL  OF  EACH  HOUSE  TO  BE  PRINTED.  A  suffi- 
eient  number  of  copies  of  each  day's  proceedings  of  each  house  of  the  legisla- 
ture shall  be  printed  by  the  state  printer  in  book  form  separately,  to  supply 
the  members  of  both  houses  and  chief  oiBcers  daily  during  the  session  with 
the  journal  of  the  previous  day's  proceedings;  and  also  a  sufficient  number  of 
copies,  with  proper  repaging,  to  bind  at  the  end  of  the  session  of  the  legisla- 
ture, in  book  form,  as  the  journals  of  the  senate  and  assembly;  one  copy  of 
which  daily  journal  of  each  house,  upon  the  approval  thereof  by  the  house  of 
which  it  is  such  daily  journal,  shall  be  authenticated  as  so  approved  by  the 
presiding  officer  and  chief  clerk  or  secretary  (as  the  case  may  be)  of  the  house 
so  approving  it;  and  upon  the  final  adjournment  of  the  legislature,  such  copy 
of  the  daily  journal  of  each  house  for  the  entire  session,  so  authenticated,  shall 
be  properly  bound  in  separate  volumes  and  deposited  in  the  office  of  the  secre- 
tary of  state  as  the  official  journals  of  both  houses  of  the  legislature. 

History:    Enacted  March  12,  1872;   amended  March  31,  1891,  Stats,  and 
Amdts.  1891,  pp.  425,  426. 

Applied,  cited,  constmed,  referred  to,  etc.,  18  Am.  St.  Rep.  118,  22  Pac.  Rep.  140  (cited 

In:    Oakland  Pavlngr  Co.  vs.  Hilton,  69  Cal.  with  other  sections). 

479,   494,   11   Pac.   Rep.   8    (cited   with   other  As  to  imc  of  Joarnal  na  a  record  and  proof 

sections);  People  vs.  Dunn,  80  Cal.  211,  213,  of  proeecdlnsa,  see  notes  to  1(226,  240  ante. 

§  257.    DITTIES  OF  JOTTBNAL  GLEBE  OF  ASSEMBLT  (repealed). 

History:    Enacted  March  12*,  1872;    repealed  March  31,  1891,  Stats,  and 
Amdts.  1891,  p.  426. 

§258.    DUTIES  OF  GOPTINa  GLEBES  (repealed). 

History:  Enacted  March  12,  1872;   repealed  Mareh  31,  1876,  Code  Amdts. 
1875-6,  p.  9. 

§259.  DUTIES  OF  SEBOEANTS-AT-ABMS.  The  sergeant-at-arms  of 
the  senate  and  the  sergeant-at-arms  of  the  assembly,  must  give  a  general  super- 
vision, under  the  direction  of  their  presiding  officers,  to  the  senate  and  assem- 
bly chambers,  with  the  rooms  attached;  attend  during  the  sittings  of  their 
respective  bodies,  execute  their  commands  and  all  process  issued  by  their 
authority;  keep  an  account  for  pay  and  mileage  of  members,  and  prepare 
checks  for  the  same. 

History:     Enacted   March   12,   1872. 

As  to   pay  and  mileage  of  membem,  see  Aa    to    doora    of    each    lionae    bcfnsr    kept 

1M»t  f  266.  open,    see    Const.    1879    art.    IV    {13,    HBN- 

NING'S  GBNERAIi  LAWS  p.   Ixx. 

§  260.  DUTIES  OF  ASSISTANT  SEBOEANTS-AT-ABMS.  The  assistant 
8ergeant-at-arms  of  each  house  must  perform  the  duties  of  doorkeeper,  prohibit 
all  persons,  except  members,  officers,  and  employees,  and  such  other  persons  as 
may  have  the  privilege  of  the  floor  assigned  them  by  the  rules  of  each  house, 
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from  entering  within  the  bar  of  the  house,  unless  upon  invitation,  and  keep 
order  in  the  halls  and  lobbies. 

History:     Enacted   March   12,   1872. 

§  261.  DUTIES  OF  OFFICERS  AT  CLOSE  OF  SESSION.  The  secretary 
and  assistant  secretaries  of  the  senate,  and  chief  clerk  and  assistant  clerks  of 
the  assembly,  at  the  close  of  each  session  of  the  legislature,  must  mark,  label, 
and  arrange  all  bills  and  papers  belonging  to  the  archives  of  their  respective 
houses,  and  deliver  them,  together  with  all  the  books  of  both  houses,  to  the 
secretary  of  state,  who  must  certify  to  the  reception  of  the  same. 

History:    Enacted  March  12,  1872,  founded  upon  S5  Act  May  20,  1861, 
Stats.  1861,  p.  593. 

Applied,  cited,  eovatnied,  referred  to,  etc..  Am   to   force   and   effect   of   Joamala   and 

In:    Oakland  Pavlngr  Co.  va.  Hilton,  69   CaL  recorda   of   aeaate  and   aaaembly,   see   ante 

479.    484,    485,    11    Pac.    Rep.    S    (cited    with  §9  226,  S40  and  notes, 

other  sections).  , 

ARTICLE  V. 

COMPENSATION  OF  MBMBERS,  OFFICERS,  AND  EMPLOYEES  OF  THE  LEGISLATURE. 

§  266.    Per   diem   and    mileage   of     S  268.    Compensation  of  other  ofiBcers   and   employees, 
members  of  legislature.  [Salaries  of  officers  and  attaches  of  the  senate.] 

S  267.    Per  diem,  etc,  of  speaker.         S  269.    Ck)mpensation  for  services  after  close  of  session. 

§  266.    PER  DIEM  AND  HQLEAOE  OF  MEMBERS  OF  LEOISLATURE. 

Members  of  the  legislature  shall  receive  eight  dollars  per  day,  payable  weekly, 
during  the  session  of  the  legislature,  and  ten  cents  per  mile  for  each  mile  of 
travel  to  and  from  their  residences  and  the  place  of  holding  the  session. 

History:    Enacted  March  12,  1872;    amended  April  1,  1878,  Code  Amdta. 
1877-8,  p.  5;   April  9,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  48. 

1.  Applied,  dted,  construed,  referred  to.  «•    0»>y  •»•  mileage  !■  allowed  for  each 

2.  Mileage — Only  one  allowed.  regular  and  special  session  of  the  board  of 

supervisors  in  counties  of  thirty-third  class. 

1.     Applied,  cited,  conatrved,  referred  to,  while    encased     in    performance     of    their 

etc..  in:    Howes  vs.  Abbott,  78  Cal.  270,  272,  duties  during:  such  sessions  the  members  of 

20  Pac.  Rep.  672   (applied).  board  of  supervisors  have  their  official  resl- 

Am  to  coMtltntloBnl   provlsloB   resardlms  dence   at    county    seat.— Howes    vs.   Abbott, 

mllcnse,  see  Const.  1879  art.  IV  §  23,  HBN-  ^8  CaL  270.  272.  20  Pac.  Rep.  572. 
NING'S  GBNBRAL  liAWS  p.  Ixxli. 

§267.  FEB  DIEM,  ETC.,  OF  SFEAKEB.  The  speaker  of  the  assembly 
shall  receive  the  stun  of  ten  dollars  per  diem  during  the  session  of  the  legis- 
lature, and  the  same  mileage  and  sum  for  contingent  expenses  as  members  of 
the  legislature. 

History:    Enacted  March  12,  1872;   amended  April  1,  1878,  Code  Amdts. 
1877-8,  p.  5;    April  23,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  87. 

§268.  GOMFENSATION  OF  OTHEB  OFFICERS  AND  EMPLOYEES. 
[SALARIES  OF  OFFICERS  AND  ATTACHES  OF  THE  SENATE.]  There 
shall  be  paid  to  the  officers  and  employees  of  the  senate  the  following  salaries : 
To  the  secretary,  eight  dollars  per  day;  to  the  assistant  secretaries,  sergeant- 
at-arms,  minute  clerk,  assistant  minute  clerks,  journal  clerk,  engrossing  and 
enrolling  clerk,  and  history  clerk,  each,  six  dollars  per  day;  to  the  assistant 
sergeants-at-arms,  bookkeeper  to  sergeant-at-arms,  assistant  journal  clerks, 
assistant  engrossing  and  enrolling  clerks,  assistant  history  clerk,  and  assistant 
at  desk,  each,  five  dollars  per  day ;  to  the  chaplain,  four  dollars  per  day ;  to  the 
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stenographers,  each,  five  dollars  per  day;  to  the  bill  clerks,  committee  clerks 
(excepting  the  one  clerk  of  the  judiciary  committee  and  one  clerk  of  the  finance 
committee  shall  receive  each  six  dollars  per  day),  postmaster,  assistant  post- 
master, bill  filers,  cloakroom  clerk,  and  press  mailing  clerks,  each,  four  dollars 
per  day;  to  the  mail  carriers,  gatekeepers,  doorkeepers,  messengers  to  the 
printer,  porters,  watchmen,  and  janitress  to  ladies'  cloakroom,  each,  three 
dollars  per  day ;  to  each  page,  two  dollars  and  fifty  cents  a  day. 

[Salaries  of  officers  and  attaches  of  the  assembly.]  There  shall  be  paid  to 
the  officers  and  employees  of  the  assembly  the  following  salaries :  To  the  clerk, 
eight  dollars  per  day;  to  the  assistant  clerks,  sergeant-at-arms,  minute  clerk, 
assistant  minute  clerks,  journal  clerk,  engrossing  and  enrolling  clerk,  file  clerk, 
and  history  clerk,  each,  six  dollars  per  day;  to  the  assistant  sergeant-at-arms, 
bookkeeper  to  sergeant-at-arms,  clerk  to  the  sergeant-at-arms,  assistant  journal 
clerk,  assistant  engrossing  and  enrolling  clerks,  and  stenographers,  each,  five 
dollars  per  day;  to  the  committee  clerks  (except  that  one  clerk  of  the  ways 
and  means  committee  and  one  clerk  of  the  judiciary  committee  shall  each 
receive  six  dollars  per  day),  chaplain,  bill  clerk,  assistant  bill  clerks,  postmaster, 
assistant  postmaster,  bill  filers,  engineer,  and  electrician,  each,  four  dollars 
per  day;  to  the  mail  carrier,  gatekeepers,  doorkeepers,  messenger  to  the  printer, 
porters,  elevator  attendant,  fireman,  sergeant-at-arms  for  the  ways  and  means 
committee,  sergeant-at-arms  for  the  judiciary  committee,  janitress,  and  watch- 
man, each,  three  dollars  per  day;  to  each  page,  two  dollars  and  fifty  cents 
per  day. 

History:  Enacted  March  12, 1872;  amended  March  31,  1876,  Code  Amdts. 
1875-6,  p.  9;  January  27,  1891,  Stata.  and  Amdta.  1891,  p.  2;  Febmary  25, 
1897,  Stats,  and  Amdts.  1897,  p.  25;  January  30,  1899,  Stats,  and  Amdts. 
1899,  p.  8. 

1.  Applied,   cited,   construed,  referred   to.  porters   and   other   employees.     Their  com- 

2.  Additional  compensation  for  extra  services.      pensation    Is   fixed    at    so    much    per    day, 

^ ,        ^         ^  ^  which  means  everything  they  may  do  wlth- 

1.     AppUc4,  elted,  eon^ed,  >«femil  to,  ,^    ^^^    twenty-four    hours.  —  Robinson    vs. 

etc..    In:     Robinson    vs.    Dunn     77    Cal.    473  j^           „  ^.^,    ^„    ^^  ^^  g     ^          ^^    ^^ 

475.  11   Am.   St.   Rep.    297,   19   Pac.  Rep.    878  p^^    j^^^    g^g 

(cited  and  construed).  g;^   Const    1879   art.   IV   H  31,    82,   HBN- 

S.     Additional  eompcmsntlon  for  extra  •«-  NING'S  GBN1&RA.L  LA1¥S  p.  Ixxv. 

Ticca   cannot   be  allowed  by   legislature   to 


§  269.    COMPENSATION  FOB  SEBVIOES  AFTER  CLOSE  OF  SESSION. 

For  Bervices  performed  under  the  provisions  of  section  two  hundred  and  sixty- 
one  of  this  code,  each  of  the  ofiScers  therein  named  receive  a  compensation  of 
fifty  dollars. 

History:    Enacted  March   12,   1872. 
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ARTICLE  VI. 

CONTESTING   ELECTIONS    FOR    MEMBERS    OF   THE   LEGISLATURE. 

§  273.    Who  maj  contest.  §  279.    Vacancy  in  commission,  how  filled. 

§  274.    Statement  of  cause  of  contesting  elee-  S  280.    Fees  of  officers. 

tion.  §  281.    Testimony  to  be  transmitted  to  sec^ 
§  275.    Commission  to  take  testimony.  retary  of  state.     Duties  of  secre* 

9  276.    Notice  to  person  interested,  by  whom  tary. 

served.  S  282.    Depositions. 

§  277.     Compelling    attendance   of   witnesses.  §  283.    Further  evidence  may  be  taken* 
§  278.     Testimony,  how  taken. 

§  273.  WHO  MAY  CONTEST.  The  right  of  any  person  declared  elected  to 
a  seat  in  the  senate  or  assembly  may  be  contested  by  any  qualified  voter  of  the 
county  or  district  to  be  represented  by  such  senator  or  assemblyman. 

History:    Enacted  March  12,  1872,  re-enactment  of  §75  Act  March  23, 
1850,  Stats.  1850,  p.  108. 

§274.    STATEMENT  OF  CAUSE  OF   GONTESTINO  ELECTION.     The 

person  contesting  such  election  must,  within  twenty  days  after  the  certificate 
of  election  is  issued,  file  with  the  clerk  of  the  county,  or  one  of  the  counties  in 
which  the  alleged  cause  of  contest  originated,  a  statement  of  the  grounds  of 
contest,  verified  by  his  oath. 

History:    Enacted  March  12,  1872;  re-enactment  of  §76  Act  March  23, 
1850,  Stats.  1850,  p.  108;  amended  March  30,  1874,  Code  Amdts.  1873-4,  p.  4. 

§  276.  COMMISSION  TO  TAKE  TESTIMONY.  On  the  filing  of  such  state- 
ment the  clerk  must  issue  a  commission,  directed  to  two  justices  of  the  peace  of 
his  county,  to  meet  at  a  time  and  place  specified  in  the  commission,  not  less  than 
twenty  nor  more  than  thirty  days  from  the  date  thereof,  for  the  purpose  of 
taking  the  depositions  of  such  witnesses  as  the  parties  to  the  contest  may  wish 

to  examine. 

History:     Enacted   March   12,   1872. 

§  276.  NOTICE  TO  PERSON  INTERESTED,  BT  WHOM  SERVED.  Writ- 
ten notice  of  such  contest,  specifying  the  time  and  place  of  taking  depositions, 
and  a  copy  of  the  statement,  certified  by  the  clerk,  must  be  delivered  to  the 
person  whose  election  is  contested,  or  if  he  cannot  be  found,  left  at  the  house 
where  he  last  resided,  by  the  sheriff  of  the  county  in  which  such  person  claims 
his  residence,  within  ten  days  after  such  statement  is  filed. 

History:     Enacted  March   12,   1872. 

§277.  COMPELLINO  ATTENDANCE  OF  WITNESSES.  Either  of  the 
justices  of  the  peace  have  power  to  issue  subpoenas  for  witnesses,  at  the  request 
of  either  party,  to  be  served  by  the  sheriff  as  other  subpoenas ;  and  such  justices, 
when  met  at  the  time  and  place  appointed  to  take  such  depositions,  have  the 
same  power  to  issue  attachments  and  assess  fines  against  witnesses  as  is  given 
to  justices  of  the  peace  in  the  trials  of  civil  actions. 

History:     Enacted   March   12,   1872. 

§  278.  TESTIMONY,  HOW  TAKEN.  The  justices  must  meet  at  the  time 
and  place  appointed,  and  take  the  depositions  of  witnesses  produced  by  the 
parties,  and  may  continue  the  examination  from  day  to  day,  if  necessary.  When 
the  examination  is  closed,  they  must  seal  up  the  depositions  taken  before  them. 
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together  with  the  commission,  and  transmit  the  same  by  mail  or  express  to  the 
clerk  with  whom  the  statement  was  filed. 

History:    Enacted  March   12,   1872. 

§  279.  VAGANOY  IN  COMMISSION,  HOW  FILLED.  If  at  any  time  either 
of  the  justices  is  unable  to  proceed  in  such  examination  the  clerk  may  supply 
the  vacancy  by  designating  any  other  justice  of  the  peace  of  the  county. 

History:     Enacted   March   12,   1872. 

§  280.  FEES  OF  OFFICERS.  Officers  performing  services  in  a  contested 
election  case  may  charge  and  collect  from  the  party  at  whose  instance  such 
services  were  performed  the  same  fees  as  are  allowed  them  for  similar  services 
in  civil  cases. 

History:    Enacted  March   12,   1872. 

§281.  TESTIMONY  TO  BE  TRANSMITTED  TO  SECRETARY  OF  STATE. 
DUTIES  OF  SECRETARY.  The  clerk  must  seal  up  the  depositions,  the  orig- 
inal statement,  the  copy  of  the  notice  served  upon  the  party  whose  right  is 
contested,  and  the  commission  issued  to  the  justices  of  the  peace,  and  transmit 
the  same  by  mail  to  the  secretary  of  state,  indorsing  thereon  the  names  of  the 
contesting  parties  and  the  branch  of  the  legislature  before  which  such  contest  is 
to  be  tried.  The  secretary  of  state  must  deliver  the  same,  unopened,  to  the 
presiding  officer  of  the  house  in  which  such  contest  is  to  be  tried,  on  or  before 
the  second  day  of  the  session  of  the  legislature  next  after  taking  such  deposi- 
tions, and  such  presiding  officer  must  immediately  give  notice  to  the  house  that 
snch  papers  are  in  his  possession. 

History:     Enacted  March   12,   1872. 

§  282.  DEPOSITIONS.  At  any  time  after  notice  of  contest  has  been  given, 
and  before  the  trial  thereof  before  the  proper  branch  of  the  legislature,  either 
party  may  take  depositions,  to  be  read  on  the  trial,  in  like  manner  and  under  the 
same  rules  as  are  allowed  and  required  in  the  cases  of  depositions  to  be  read  on 
the  trial  of  civil  actions;  and  such  depositions,  when  taken,  must  be  sealed  up 
by  the  officer  taking  the  same,  and  directed  to  the  secretary  of  state,  who  must 
keep  the  same,  unopened,  and  deliver  them  to  the  presiding  officer  of  the  house 
in  which  the  contest  is  to  be  tried. 

History:    Enacted  March  12,   1872. 

§283.  FURTHER  EVIDENCE  MAY  BE  TAKEN.  The  house  before  which 
the  contest  is  pending  may  take  such  other  evidence  in  the  case  as  it  deems 
materiaL 

History:    Enacted  March   12,   1872. 
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ARTICLE  VII. 

CONTESTING  THE  ELECTION   FOR   GOVERNOR   OR  UEUTBNANT-GOVERNOR. 

i  288.    Who  may  contest.  i  292.  Trial  committee,  how  chosen* 

§  289.    Grounds  of  contest  to  be  stated  in      S  293.  Notice  of  choice. 

petition.  1 294.  Powers  of  committee. 

fi  290.    Notice  to  respondent,  §  295.  Judgment  of  committeeb 
§  291.    Notice  to  the  bouses. 

§  288.  WHO  MAY  CONTEST.  Any  elector  of  the  state  may  contest  the 
election  of  any  person  declared  elected  governor  or  lieutenant-governor  of  the 
state  of  California. 

History:    Enacted  March  12,  1872;  re-enactment  of  §90  Act  March  23, 
1850,  Stats.  1850,  p.  109. 

§  289.  GROUNDS  OF  CONTEST  TO  BE  STATED  IN  PETITION.  Such 
elector  may,  within  twenty  days  after  the  declaration  of  the  result  of  the  elec- 
tion, deliver  to  the  presiding  officer  of  each  house  of  the  legislature  a  verified 
specification  of  the  grounds  of  contest. 

History:    Enacted  March   12,   1872. 

§  290.  NOTICE  TO  BESPONDENT.  As  soon  as  the  presiding  officers  have 
received  the  specifications  they  must  make  out  a  notice,  in  writing,  directed  to 
the  person  whose  election  is  contested,  and  deliver  the  same  to  a  sergeant-at- 
arms,  who  must  serve  such  notice  at  once  on  the  person  therein  named. 

History:    Enacted  March   12,   1872. 

§  291.  NOTICE  TO  THE  HOUSES.  The  presiding  officers  must  also  imme- 
diately give  notice  to  their  respective  houses  that  such  specifications  have  been 
received. 

History:    Enacted  March   12,   1872. 

§  292.  TRIAL  COBEBHTTEE,  HOW  CHOSEN.  Each  house  must  at  once 
choose  seven  members  of  its  own  body,  in  the  following  manner : 

1.  The  names  of  the  members,  except  the  speaker  of  the  assembly,  written  on 
similar  paper  tickets,  must  be  placed  in  a  box ; 

2.  The  secretary  of  the  senate,  in  the  presence  of  the  senate,  and  the  clerk 
of  the  assembly,  in  the  presence  of  the  house,  must  draw  from  their  respective 
boxes  the  names  of  seven  members  of  each. 

History:     Enacted   March   12,   1872. 

§  293.  NOTICE  OF  CHOICK  As  soon  as  the  names  are  drawn,  notice  of 
the  names  of  members  drawn  in  one  house  must  be  given  to  the  other,  and  the 
names  of  the  fourteen  members  drawn  must  be  entered  on  the  journals  of  each 
house. 

History:    Enacted   March   12,   1872. 

§  294.  POWERS  OF  COBDHTTEE.  The  members  thus  selected  constitute 
a  committee  to  try  such  contested  election,  and  for  that  purpose  must  hold  their 
meetings  publicly  at  the  seat  of  government  at  such  time  and  place  as  they 
may  designate,  and  may  adjourn  from  day  to  day,  or  to  a  day  certain,  until  such 
trial  is  determined.  They  have  power  to  send  for  persons  and  papers,  and  to 
take  all  necessary  means  to  procure  testimony,  extending  like  privileges  to 
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each  party  to  the  contest.    They  must  report  their  judgment  in  the  premises  to 
both  houses  of  the  legislature,  which  report  must  be  entered  upon  the  journals. 

History:     Enacted  March   12,   1872. 

§295.    JUDGMENT  OF  OOHHTTTEE.    The  judgment  of  the  committee 
thus  reported  is  final  and  conclusive. 

History:     Enacted  March   12,   1872. 


Refaaal  to  decide. — ^Under  constitutional 
provision  that  contested  election  for  grover- 
nor  shall  be  determined  by  the  two  houses 
of  legrlslature  on  Joint  ballot  and  statutes 
reffiilatins  mode  of  procedure,  legrlslature 
has  no  authority  to  adopt  report  declarlngr 
that  frauds  perpetrated  were  of  such  nature 
as  to  render  it  Imposslbls  to  separate  legal 


from  Illegal  votes  for  grovernor,  and  there- 
fore Impossible  to  determine  whether  con- 
testor  or  contestee  had  been  elected,  and 
declarlngr  that  no  person  was  elected  gover- 
nor.— In  re  Senate  Resolution  (Colo.  Mar. 
13.  1905).  79  Pac.  Rep.  1009. 

As   to    contest   of   election    for    vovemor, 
see  brlaf  in  14  L.  R.  A.  658. 


ARTICLE  Vm. 

ATTENDANCE    AND    EXAMINATION    OF    WITNESSES    BEFORE    THE    LEGISLATURE 

AND  COMMITTEES  THEREOF. 


S  300.     Subpoenas. 

1301.     Service  of  subpcena. 

§  302.     Contempt 


S  303.    Compelling  attendance. 
§  304.    Witnesses  not  to  be  held  to  answer 
criminally.     Refusal  to  testify. 


§  300.  6TTBP(ENAS.  A  subpoena  requiring  the  attendance  of  any  witness 
before  either  house  of  the  legislature  or  a  committee  thereof  may  be  issued  by 
the  president  of  the  senate,  speaker  of  the  house,  or  the  chairman  of  any  com- 
mittee before  whom  the  attendance  of  the  witness  is  desired;  and  it  is  suffi- 
cient if: 

1.  It  states  whether  the  proceeding  is  before  the  assembly  or  senate  or  a 
committee ; 

2.  It  is  addressed  to  the  witness ; 

3.  It  requires  the  attendance  of  such  witness  at  a  time  and  place  certain ; 

4.  It  is  signed  by  the  president  of  the  senate,  speaker  of  the  assembly,  or 
chairman  of  a  committee. 

History:     Enacted  March   12,   1872. 

§  301.  SERVICE  OF  BUBPCENA.  The  subpoena  may  be  served  by  any  per- 
son who  might  be  a  witness  in  the  matter,  and  his  affidavit  that  he  delivered  a 
copy  to  the  witness  is  evidence  of  service. 

History:  Enacted  March  12, 1872;  amended  March  30, 1874,  Code  Amdts. 
1873-4,  p.  4. 

•  §  302.  CONTEMPT.  If  any  witness  neglects  or  refuses  to  obey  such  sub- 
poena, or  appearing,  neglects  or  refuses  to  testify,  the  senate  or  assembly  may, 
by  resolution  entered  on  the  journal,  commit  him  for  contempt. 

History:     Enacted  March  12,   1872. 

1.  Aid  of  counsel., 

2.  Befnsal  of  witness  to  answer  questions. 

1.  Aid  of  conasel. — Witness  before  sen- 
ate, on  inveatlgratlon  of  charges  of  bribery 
against  members.  Is  not  entitled  to  aid  of 
counsel  where  such  witness  does  not  stand 
in  position  of  one  accused  of  any  crime 
a^inst  such  body. — Ex  parte  McCarthy,  29 
CaL  395.  899. 


8.  Refiual  of  witnewi  to 
tlona  before  a  committee  of  senate  and 
senate  itself  in  relation  to  ehargres  of  brib- 
ery made  by  him  agrainst  members  of  such 
body  amounts  to  contempt,  for  which  he 
may  be  punished  by  imprisonment.  —  Ex 
parte  McCarthy,  29  Cal.  896,  404;  E>x  parte 
Lawrence,  116  Cal.  298.  299,  48  Pao.  Rep. 
124,  80  Fed.  Rep.  101,  102. 
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§  303.  OOKPELLINO  ATTENDANCE.  Any  witness  neglecting  or  refusing 
to  attend  in  obedience  to  subpoena  may  be  arrested  by  the  sergeant-at-arms  and 
brought  before  the  senate  or  assembly.  The  only  warrant  or  authority  neces- 
sary to  authorize  such  arrest  is  a  copy  of  a  resolution  of  the  senate  or  assembly, 
signed  by  the  president  of  the  senate  or  speaker  of  the  assembly^  and  counter- 
signed by  the  secretary  or  clerk. 

History:     Enacted  March   12,   1872. 

§  304.  WITNESSES  NOT  TO  BE  HELD  TO  ANSWEB  CRIMINALLY. 
BEFTTSAL  TO  TESTIFY.  No  person  sworn  and  examined  before  either  house 
of  the  legislature,  or  any  committee  thereof,  can  be  held  to  answer  criminally 
or  be  subject  to  any  penalty  or  forfeiture  for  any  fact  or  act  touching  which 
he  is  required  to  testify ;  nor  is  any  statement  made  or  paper  produced  by  any 
such  witness  competent  evidence  in  any  criminal  proceeding  against  such  wit- 
ness ;  nor  can  such  witness  refuse  to  testify  to  any  fact  or  to  produce  any  paper 
touching  which  he  is  examined,  for  the  reason  that  his  testimony  or  the  pro- 
duction of  such  paper  may  tend  to  disgrace  him  or  render  him  infamous. 
Nothing  in  this  section  exempts  any  witness  from  prosecution  and  punishment 
for  perjury  committed  by  him  on  such  examination. 

History:   Enacted  March  12,  1872.  founded  upon  §  2  Act  March  25,  1857, 
Stats.  1857,  p.  97. 


ARTICLE  IX. 

ENACTMENT  OP   STATUTEa 

S  309.    BilJs  received  by  the  governor  most  fi  311.  Bills  returned  without  approval. 

be  indorsed   by  his  private  secre-  §  312.  Betum,  when  house  not  in  session. 

tary.  S  313.  Bills    remaining    with    the    governor 

§  310.    Approval  of  bills.  more  than  ten  days. 

§  309.  BILLS  BECEIVED  BY  THE  GOVERNOR  MUST  BE  INDORSED 
BY  HIS  PRIVATE  SECRETARY.  Every  bill  must,  as  soon  as  delivered  to  the 
governor,  be  indorsed  as  follows:   "This  bill  was  received  by  the  governor 

this day  of ,  eighteen  [nineteen]  ."    The  indorsement  must  be 

signed  by  the  private  secretary  of  the  governor. 

History:     Enacted   March   12,   1872. 

§  310,  APPROVAL  OP  BILLS.  "When  the  governor  approves  a  bill  he  must 
8et  his  name  thereto,  with  the  date  of  his  approval,  and  deposit  the  same  in  the 
oflSce  of  the  secretary  of  state.  If  any  bill  presented  to  the  governor  contains 
several  items  of  appropriation  of  money,  he  may  object  to  one  or  more  items 
while  approving  other  portions  of  the  bill.  In  such  case  he  shall  append  to  the 
bill,  at  the  time  of  signing  it,  a  statement  of  the  items  to  which  he  objects,  and 
the  reasons  therefor.  If  the  legislature  be  in  session,  the  governor  shall  trans- 
mit to  the  house  in  which  the  bill  originated  a  copy  of  such  statement,  and  the 
items  so  objected  to  shall  be  separately  reconsidered  in  the  same  manner  as 
bills  which  have  been  disapproved  by  the  governor. 

History:    Enacted  March  12, 1872;  amended  March  2,  1880,  Code  Amdts. 
1880  (Pol.  pt),  p.  3. 

As   to   mpprovml   of   statute   by  exeeottre.  As  to  wlth«rawml  of  bill  from  vOTeraor, 

see  monographic  note   86  Am.   Dec.   S«l.  ■•«  note  by  H.  P.  Famham,  14  li.  R.  A.  261. 
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§311.  BILLS  BETXTBNED  WITHOUT  APPROVAL.  When  a  bill  has 
passed  both  houses  of  the  legislature  and  is  returned  by  the  governor  without 
his  signature,  and  with  objections  thereto,  or  if  it  be  a  bill  containing  several 
items  of  appropriation  of  money,  with  objections  to  one  or  more  items,  and 
upon  reconsideration,  such  bill,  or  item,  or  items,  pass  both  houses  by  the  consti- 
tutional majority,  the  bill,  or  item,  or  items  must  be  authenticated  as  having 
become  a  law  by  a  certificate  indorsed  on  or  attached  to  the  bill,  or  indorsed 
on  or  attached  to  the  copy  of  the  statement  of  objections,  iii  the  following  form : 
"This  bill  having  been  returned  by  the  governor  with  his  objections  thereto, 
and,  after  reconsideration,  having  passed  both  houses  by  the  constitutional 

majority,  has  become  a  law  this  day  of  ,  A.  D.  ;''  or,  ^'The 

following  items  in  the  within  statement  (naming  them)  having,  after  recon- 
sideration, passed  both  houses  by  the  constitutional  majority,  have  become  a 
law  this day  of ,  A.  D. ,"  which  indorsement,  signed  by  the  presi- 
dent of  the  senate  and  the  speaker  of  the  assembly,  is  a  sufficient  authentica- 
tion thereof.  Such  bill  or  statement  must  then  be  delivered  to  the  governor, 
and  by  him  must  be  deposited  with  the  laws  in  the  office  of  the  secretary  of 
state. 

History:   Enacted  March  12,  1872;   amended  March  2,  1880,  Code  Amdta. 
1880  (Pol.  pt.),  pp.  3,  4. 

As  to  power  to  -reto  part  of  atrntute,  see  As  to  retunt  of  bill  by  voTemor«  see  note 

monographic  note  by  Irwin  Taylor,  66  L.  R.      by  Robert  Desty,  11  K  R.  A«  491. 
A.    882. 

§  312.  RETURN,  WHEN  HOUSE  NOT  IN  SESSION.  If,  on  the  day  the 
governor  desires  to  return  a  bill  without  his  approval  and  with  his  objections 
thereto  to  the  house  in  which  it  originated,  that  house  has  adjourned  for  the 
day  (but  not  for  the  session),  he  may  deliver  the  bill  with  his  message  to  the 
presiding  officer,  secretary,  clerk,  or  any  member  of  such  house,  and  such 
delivery  is  as  effectual  as  though  returned  in  open  session,  if  the  governor,  on 
the  first  day  the  house  is  again  in  session  by  message  notifies  it  of  such  delivery 
and  of  the  time  when  and  the  person  to  whom  such  delivery  was  made. 

History:    Enacted  March   12,   1872. 

1.  Adjournment  of  senate  from  day  to  day      pendln^r  vs.  Haigrht,  89  Cal.  189,  198,  2  Am. 

will  not  prevent  return  of  bill.  Rep.   432. 

2.  Motive  with  which  senate  adjourned  imma-         3,    return,     what     constitutes. 

tenal.  Where,  on  return  of  bill  by  g-overnor  wlth- 

3.  Betum,  what  constitutes.  out  his  signature  on  last  day  allowed   for 
1.     ADJOURNMENT   OF   SENATE   FROM      ***^  approval,  senate  was  not  In  session,  and 

DAT  TO  DAY  WILI.  NOT  PREVENT  RE-  ***^^  "^^^  returned  to  governor  and  retained 

TURN    OF   BILL   by   governor   without    his  ^^  ^*™  through  next  day,  such  bill  thereby 

approval. — Harpending   vs.   Haight,    39    Cal.  became   law,    return   in   such   case   meaning 

189.  198,   2  Am.  Rep.   482.  putting    of   bill    entirely   out    of   control    of 

X    MOTIVE  WITH  WHICH  SENATE  AD-  governor    and   fact  that  senate  was  not  in 

JOURNED   to   following   day  Is   Immaterial  "'tui^'J/     /       '    T^   ^Vn^^'^'Z  '''''"'    ^^"^ 

in  determining  whether   such   adjournment  ^^"^f,L°J\  Vl  ^l,  ^^IV^^'^l'T^^'T''^^':^ 

prevented  return  of  bill  by  governor.-Har-  ^»-  ^^*«^*^*'  »^  ^^^^  ^^^'  l^*'  «  ^'^'  ^^^'  ^82- 

§  313.  BILLS  BEMAINING  WITH  THE  OOVEBNOB  HOBE  THAN  TEN 
DAYS.  Every  bill  which  has  passed  both  houses  of  the  legislature,  and  has 
not  been  returned  by  the  governor  within  ten  days,  thereby  becoming  a  law, 
is  authenticated  by  the  governor  causing  the  fact  to  be  certified  thereon  by  the 
•ecretary  of  state  in  the  following  form:  "This  bill  having  remained  with  th'> 
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governor  ten  days  (Sundays  excepted),  and  the  legislature  being  in  session,  it 

has  become  a  law  this day  of ,  A.  D. ,"  which  certificate  must 

be  signed  by  the  secretary  of  state  and  deposited  with  the  laws  in  his  office. 

History:    Enacted  March  12,  1872,  founded  upon  SI  Act  May  1,  1852. 
Stata.  1852,  p.  112. 


1.  Day  on  which  bill  is  presented  is  to  be 

excluded. 

2.  Two  Sundays  occurring  in  ten  days. 

As  to  compwtmtioB  of  time  te  enmctmeiit 

of  strntwie,  see  monographic  note  by  F.  H. 
Bowlby,  49  L.  R.  A.  243. 

1.  DAY  ON  TTHICH  BILL  IS  PRB- 
SISNTED  IS  TO  BB  BXCLUDISD  In  compu- 
tation of  ten  days  allowed  to  irovernor  in 
which  to  approve  It. — Price  vs.  Whitman,  8 
Cal.  412,  415;  Iron  Mountain  Co.  vs.  Halsrht, 
39  Cal.  640,  641;  Garnett  vs.  Bost,  39  Cal. 
662. 


Am  to  •zeliuitoB  of  flrst  dmr  te  eompvt«« 
tiom  of  time,  see  monographic  note  78  Am. 
St  Rep.  872. 

8.  TWO  SUIVDATS  OCCtJRRIlfG  IBT  TBM 
DAYS  after  bill  is  presented  to  g-overnor 
are  both  to  be  excluded  In  computing  such 
ten  days. — Price  vs.  Whitman,  8  Cal.  412. 
415,  oTerrallng  People  vs.  Whitman,  6  Cal. 
669. 

As  to  exclusion  of  Swndays  ta  compvts- 
tlon  of  time,  see  monographic  note  78  Am. 
St  Rep.  877. 


ARTICLE  X. 

PROMULGATION   OF    STATUTEa 
S  318.     Publication  and  distribution  of  statutes. 

§  318.  PUBLICATION  AND  DISTBIBUTION  OF  STATUTES.  The  pnbli- 
cation  and  distribution  of  statutes  is  provided  for  in  chapter  three,  title  one, 
part  three,  of  this  code. 

History:     Enacted  March   12,   1872. 


ARTICLE  XL 

OPERATION  OF  STATUTES. 


§  323.  When  statutes  take  effect. 

§  324.  When  joint  resolutions  take  effect. 

§  325.  Effect  of  amendment. 

§  326.  Construction  of  statutes* 

$  327.  Bepeal  of  statutes. 


fi  328.  Act  repealed  not  revived  by  repeal 
of  repealing  act. 

§  329.  Bepeal  of  laws  creating  criminal  of- 
fenses, effect  of. 

S  330.    Amendatory  act,  when  void. 


§  323.    WHEN  STATUTES  TAKE  EFFECT.    Every  statute,  unless  a  differ- 
ent time  is  prescribed  therein,  takes  effect  on  the  sixtieth  day  after  its  passage. 

History:    Enacted  March  12,  1872,  founded  upon  §1  Act  February  7, 
1860,  Stats.  1860,  p.  16. 


1.  Applied,    cited,    construed,    referred   to. 
2-4.  Act  not  in   terms  prescribing  when  it 
should  take  effect. 
5.  Act  to  take  effect  from  and  after  pas- 
sage. 
6,  7.  Law  speaks  from  time  it  goes  into  ef- 
fect. 
8.  Where  act  was  amended  by  two  separate 
acts. 

As  to  compiitattom  of  time  tn  tmklnv  efleet 
of  statute,  see  monographic  note  by  F.  H. 
Bowlby,  49  L..  R.  A.  243. 

As  to  time  of  taklnar  elleet  of  mmend* 
memt,  see  post  f  325  and  note. 

As  to  time  of  tmldnir  effect  of  statute,  ses 

brief  In  6  L.  R.  A  115,  116. 


1.  APPLIBD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  In:  Santa  Cruz  W.  Co. 
vs.  Kron,  74  Cal.  222,  223.  15  Pac.  Rep.  772 
(applied);  Southern  Pacific  Co.  vs.  City  of 
Pomona.  144  Cal.  839.  344,  77  Pac.  Rep.  929 
(applied). 

a.  ACT  NOT  IN  TERMS  PRESCRIBING 
WHEN  IT  SHOULD  TAKE  EFFECT  does 
not  become  law  until  sixtieth  day  there- 
after, and  hence  an  act  passed  March  9th 
did  not  become  law  until  May  8th. — Santa 
Cruz  W.  Co.  vs.  Kron.  74  Cal.  222.  223,  16 
Pac.  Rep.  772. 

8.  Stats.  1885  (p.  42),  authorizing  obtain- 
ing: of  public  water  works,  took  effect  sixty 
days  after  its  passage. — Santa  Crus  W.  Co. 
vs.  Kron,  74  Cal.  222.  228.  15  Pac.  Rep.  77J. 


Tit.  1«  ck.  Ily  art«  XI.]     TAKING  EFFKCT  OF  STATUTES — AMBNDBIBNTS.      (65)   ff  324,825 


4.  Stats.  18SS  (p.  6),  amending:  this  code, 
took  effect  sixty  days  after  its  passagre. — 
Southern  Pacific  Co.  vs.  City  of  Pomona, 
144  Cal.  839,  344,  77  Pac.  Rep.  929. 

5.  ACT  TO  TAKE  EFFECT  FROM  AWD 
AFTER  PASSAGE,  takes  effect  on  moment 
of  Its  approval  by  governor,  and  is  not  de- 
layed until  following  day,  nor  Is  It  In  force 
daring  portion  of  day  previous  to  such  ap- 
proval.— People  ex  rel.  Campbell  vs.  Clark, 
1  Cal.  406,  407.  See  Kan.  Coal  Co.  vs.  Bar- 
ber. 47  Kan.  29,  30,  27  Pac.  Rep.  114.  Minii. 
Parkinson  vs.  Brandenburg,  35  Minn.  294, 
295.  59  Am.  Rep.  326.  28  N.  W.  Rep.  919. 
OUo.  Arrowsmlth  vs.  Hamering,  39  Ohio 
St.  673,  577.  Oreg.  Biggs  vs.  McBrlde.  17 
Oreg.  640,  646,  21  Pac.  Rep.  878,  5  L.  R.  A. 
116. 

Am  to  wkat  la  time  of  passage  of  statate, 
see  note  by  B.  A.  Rich,  15  L.  R.  A.  243. 

«.     I^Tir  SPEAKS  FROM  TIME  IT  GOES 


INTO   EFFECT.— Miller  vs.    Klster,    68    Cal. 
142,  145,  8  Pac.  Rep.  813. 

7.  And  where  an  act  provided  for  an 
election  to  take  place  prior  to  time  In 
which  such  act  took  effect,  such  election 
was  nullity,  there  being  no  law  In  force  to 
authorize  it. — People  ex  rel.  McDougal  vs. 
Johnston,  6  Cal.  673,  674;  Santa  Cruz  W.  Co. 
vs.  Kron,  74  Cal.  222,  223,  15  Pac.  Rep. 
772. 

8.  WHERE  ACT  TI^AS  AMENDED  BY 
TWO  SEPARATE  ACTS,  first  of  which  did 
not  go  into  effect  till  sixty  days  after  its 
passage,  while  second  was  to  go  into  effect 
Immediately,  last  amendment  was  law  in 
force.  Mere  fact  that  first  was  not  to  go 
into  effect  until  after  second  went  into 
effect  did  not  prevent  its  repeal  by  section. 
— Goodwin  &  Co.  vs.  Buckley.  64  Cal.  295. 
296.  See  County  of  San  Luis  Obispo  vs. 
Felts,  104  Cal.  60,  66,  37  Pac.  Rep.  780. 


§324.  WHEN  JOINT  BESQLUTIONS  TAKE  EFFECT.  Every  joint  reso- 
Intion,  unless  a  different  time  is  prescribed  therein,  takes  effect  from  its  passage. 

History:    Enacted  March  12,  1872;  re-enactment  of  9  1  Act  January  24, 
1850,  Stats.  1850,  p.  ^1. 

§  325.  EFFECT  OF  AMENDMENT.  Where  a  section  or  part  of  a  statute 
18  amended,  it  is  not  to  be  considered  as  having  been  repealed  and  re-enacted 
in  the  amended  form;  but  the  portions  which  are  not  altered  are  to  be  con- 
sidered as  having  been  the  law  from  the  time  when  they  were  enacted,  and  the 
new  provisions  are  to  be  considered  as  having  been  enacted  at  the  time  of  the 
amendment. 

History:     Enacted  March   12,   1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construed   not  to   apply   to   repealing 

provisions  in  amending  act. 

3.  Same — 'Was  enacted  to  meet  decision 

in  Billings  vs.  Harvej. 

4.  Amendment  reciting   as  to   each   sec- 

tion "is  hereby  amended  to  read  as 
follows." 
5, 6.  Amendment     repeating    language     of 
section   does  not  repeal  old  section. 

7.  Same — Amendment  unconstitutional. 

8.  Same— Repeal  of  special  act. 

9, 10.  Amendment    of    act    which    had    pre- 
viously been  amended. 
11,12.  Amendment,  when  operates. 

13.  Irreconcilable  conflict  between  amend- 
ment   and    portion    of    old    statute 
republished. 
14, 15.  Limitation    of    operation    of    amend* 
ment. 
16.  Provisions  of  section  as  originally  en- 
acted are  obliterated. 
17,18.  Subsequent  modification  of  provisions 
adopted  in  statute. 
19.  Same — Repeal  of  statute  adopted. 

1.  APPLIKD,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Dillon  vs.  Saloude, 
€8  Cal.  267,  271,  9  Pac.  Rep.  110  (applied); 
Fletcher  vs.  Prather.  102  Cat  413.  419,  420, 
3€  Pac.  Rep.  658  (construed  and  applied); 
Banks  ts.  Yolo  County,  104  Cal.  268,  269, 
3T    Pac    Rep.    900    (applied);    Swamp    Land 
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District  vs.  Qlide,  112  Cal.  85.  90,  44  Pac. 
Rep.  451  (applied);  Hellman  vs.  Shoultera, 
114  Cal.  186,  154,  44  Pac.  Rep.  915,  45  Id. 
1057  (applied);  Santa  Crus  Rock  Pavement 
Co.  vs.  Lyons.  188  Cal.  114,  116,  65  Pac.  Rep. 
329  (applied);  County  of  San  Diego  vs. 
Schwartz.  146  Cal.  49.  51,  78  Pac.  Rep.  281 
(construed  and  applied). 

As  to  aiaeiidnteiit  of  imconBtitiitlonal 
Mtittnte,  see  monogrraphic  note  by  C.  W. 
Phillips,  60  L.  R.  A.  564. 

Aa  to  amendment  of  atatnte,  see  note  85 
Am.   Dec.    362. 

Aa  to  effect  of  an  amendment  on  atatnte^ 
see  monographic  note  by  Robert  Desty.  4 
L.  R.  A.  808. 

A«  to  effect  of  re-enactment  of  general 
provlalona  on  exceptlona  to  anck  proTlalona, 
see  note  15  Am.  Dec  157. 

2.  CONSTRUED  NOT  TO  APPLY  TO  RE- 
PEALING PROVISIONS  IN  AMENDING  ACT, 

thoug^h  such  provisions  were  also  contained 
in  original  act  and  its  subsequent  amend- 
ments. Hence  an  act  passed  prior  to  last 
amendment  inconsistent  with  greneral  act 
is  repealed  by  amendment  of  such  original 
act,  thoug^h  body  of  such  act  is  but  re- 
enactment. —  County  of  San  Dlegro  vs. 
Schwartz,  145  Cal.  49.  61.  78  Pac  Rep.  231. 

3.  Waa  enacted  to  meet  decision  In  Bil- 
Ilnva  ▼■•  Harvey,  6  Cal.  881.  383.  holding 
that  enactment  creates  a  new  rule  of  action. 
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and  that  even  if  there  was  not  sllirhtest 
difference  in  phraaeolosy  of  the  two,  latter 
alone  can  be  referred  to  as  the  law,  and 
the  former  stands  to  all  Intents  as  If  abso- 
lutely and  expressly  repealed. — Fletcher  vs. 
Prather,  102  CaL  413,  419,  36  Pac.  Rep. 
658. 

4.  AMfSlfDMBUrr  RBCITING  AS  TO 
BACH  SECTION,  «<IS  HERISBY  AMEND- 
ED TO  READ  AS  FOI.LOWS,"  repeals  en- 
tirely the  former  sections. — People  vs.  Mc- 
Nulty,  98  Cal.  427.  441.  26  Pac  Rep.  597.  29 
Id.   61. 

5.  AMENDHENT  repeating  liAN- 
6UAGE  OF  SECTION  DOES  NOT  REPEAL 
OLD  SECTION  as  to  part  repeated,  but 
portions  of  amended  section  are  considered 
to  have  been  law  all  along:. — Central  Pac. 
R.  Co.  vs.  Shackleford,  63  Cal.  261,  266; 
Dillon  vs.  Saloude,  68  Cal.  267,  271,  9  Pac. 
Rep.  110;  Bank  vs.  Yolo  Co.,  104  Cal.  258, 
359.  87  Pac.  Rep.  900;  Swamp  Land  District 
vs.  Glide,  112  Cal.  85.  44  Pac.  Rep.  451; 
People  vs.  Sutter  St.  R.  Co..  117  Cal.  604, 
618.  49  Pac.  Rep.  736. 

6.  In  absence  of  constltutloiial  provision 

i-equlrins  act  revised  or  section  amended  to 
be  re-enacted  and  published  at  lengrth  as 
revised  or  amended  (Const,  art.  lY  8  24),  a 
section  of  act  might  be  amended  in  one  of 
four  ways:  1.  By  striking:  out  certain  words; 
2.  By  striking  out  certain  words  and  in- 
serting others;  8.  By  inserting  certain 
words;  and  4.  By  adding  otner  provisions. 
This  mode  of  amendment  did  not  repeal  or 
disturb  existence  of  parts  of  original  sec- 
tion not  stricken  out.  but  tended  to  con- 
fusion and  uncertainty,  owing  to  difficulty 
of  correctly  reading  original  section  with 
amendment,  and  constitutional  provision 
was  intended  solely  to  remedy  this  defect, 
and  it  was  not  intended  that  section  as 
amended  should  not  take  its  place  by  its 
appropriate  number  in  original  act. — Fletch- 
er vs.  Prather,  102  Cal.  413,  420,  36  Pac.  Rep. 
658.  See  Donlon  vs.  Jewett,  88  Cal.  680. 
584,    26   Pac.   Rep.    870. 

7.  Amendmenty  ivken  vncomatltiitloiial.'— 

Amendment  of  section  reciting  section 
amended  does  not  repeal  section  which  it 
amends,  and  hence  fact  that  such  amend- 
ment is  unconstitutional  does  not  leave  sub- 
ject without  any  enactment,  but  former 
statute  remains  in  force. — Santa  Cruz  Rock 
Pavement  Co.  vs.  Lyons.  138  Cal.  114.  116, 
65    Pac.    Rep.    829. 

8.  Repeal  of  speelal  act. — Act  which  is 
re-enactment  of  former  statute  is  not 
treated  as  new  statute  so  as  to  effect  re- 
peal of  special  law  passed  prior  thereto, 
but  while  original  law  was  in  force. — Bank 
vs.  Yolo  County,  104  Cal.  258,  269,  37  Pac. 
Rep.    900. 

0.  AMENDMENT  OF  ACT  "WHICH  HAD 
PREVIOUSLY  BEEN  AMENDED  held  not 
to  be  void  where  it  was  apparent,  from 
fact  that  language  of  act  as  amended  was 
given  as  in  first  amendment,  that  legislature 
intended  such  last  amendment  as.  amend- 
ment of  amended  act. — Fletcher  vs.  Pra- 
ther.  102  Cal.  418,  419,  36  Pac.  Rep.  658. 


10.  "Wliere  an  act  flxinv  salary  of  an  ofll- 
<•'  had  been  amended  as  to  such  salary* 
subsequent  amendment  of  such  statute 
quoting  part  of  original  statute  as  to 
amount  of  salary  will  not  be  construed  to 
fix  amount  of  salary  where  such  amendment 
expressly  excepts  questions  of  salary,  and 
it  is  clear  that  quotation  of  provision  in 
regard  to  salary  was  by  mistake  or  in- 
advertence.— Pond  vs.  Maddox,  38  CaL  672,. 
574. 

11.  AMENDMENT— When     operatea.— An 

amendment  to  code  will  not  be  considered 
as  though  the  code  had  been  originally  en- 
acted in  its  amended  form,  so  as  to  give  ft 
retroactive  effect — Central  Pacific  R.  Co. 
vs.  Shackleford,  68  Cal.  261,  265. 

12.  By  18495  post,  as  amended  In 
1880,  requiring  that  any  one  desiring  to  pur- 
chase any  portion  of  school  section  shall 
state  in  his  aflldavit  among  other  things 
"that  he  is  an  actual  settler  thereon,  and 
that  he  desires  to  purchase  same  for  his 
own  use  and  benefit,"  etc..  amendment  being 
part  within  quotations,  will  be  construed  as 
having  been  enacted  at  time  of  amendment 
and  other  portions  as  having  been  law  from 
time  they  were  enacted. — Dillon  vs.  Saloude» 
68  Cal.  267,  271,  9  Paa  Rep.  110. 

13.  IRRECONCILABLE  CONFLICT  BE- 
TW-EEN  AMENDMENT  AND  PORTION  OF* 
OLD  STATUTE  that  has  been  preserved  and 
republished  in  revision;  full  effect  is  to  be 
given  to  amendment,  and  re-enactment  of 
conflicting  portion  of  original  act  treated 
as  mistake. — Donlon  vs.  Jewett,  88  Cal.  530, 
534,  26  Pac.  Rep.  370. 

14.  LIMITATION  OF  OPERATION  OF 
AMENDMENT  to  certain  counties  did  not 
have  effect  of  continuing  original  section 
in  operation  as  to  other  counties.  The 
section  as  amended  is  to  be  construed  as 
if  designated  counties  had  been  specified 
in  section  itself. — Huffman  vs.  Hall,  102 
Cal.  26,  30,  36  Pac.  Rep.  417,  overralins- 
Gloster  vs.  Wade,  78  Cal.  407,  21  Pac.  Rep.  6. 

15.  Approved  and  folloivedi  Hooper  vs. 
Monterey  County,  104  Cal.  487,  38  Pac.  Rep. 
106;  Sutton  vs.  Nicolaisen  (Cal.  May  1, 
1896),   44   Pac.   Rep.   806. 

16.  Provisions  of  section  as  orliplnniiy 
enaeted  are  obliterated  from  statutes  of 
state  by  its  amendment,  and  amended  sec- 
tion thereafter  is  only  statutory  provision 
on  subject. — Bensley  vs.  Ellis,  89  Cal.  309. 
313;  Huffman  vs.  Hall,  102  Cal.  26,  30,  86 
Pac.  Rep.  417. 

17.  SraSEi^UENT  MODIFICATION  OF 
PROVISIONS    ADOPTED    IN    STATUTE    by 

reference  thereto  is  not  included  in  adopt- 
ing statute  unless  a  clear  intent  to  do  so 
is  expressed. — Ramish  vs.  Hartwell,  126 
Cal.  443,  446,  58  Pac.  Rep.  920. 

18.  Adoption  In  special  aet  of  provialona 
In  force  by  virtue  of  general  laws,  will  be 
held  to  have  adopted  modifications  of  such 
general  laws  so  far  as  they  are  consistent 
with  purposes  of  particular  act. — Ramish 
vs.  Hartwell,  126  Cal.  443,  446,  58  Pac.  Rep. 
920. 


Tit.  I»ch.II,  art.  XL]  COlfSTRVCTION  AND  RESPBAl.  OF   STATUTE.  (67)      81  S26-328 


Iti  Repeal  of  atatute  adopted  by  refer- 
ence aa  part  of  another,  will  not  take  from 
adopting  statute  operative  force  of  these 
proTlslons   so   far   as   they   may  be   neces- 


sary to  carry  later  statute  into  efCect.— • 
Ramish  vs.  Hartwell,  126  Cal.  448,  446.  68 
Pac.  Rep.  920. 


§  326.  CONSTBUCTION  OF  STATUTES.  The  general  rules  for  the  con- 
struction of  statutes  are  contained  in  the  preliminary  provisions  of  the  different 
codes. 

History:     Enacted  March   12,   1872. 

Applied,  eltedy  eonstraed,  referred  to,  etc,  cock,  139  CaL  690,  692,  «8  Pac.  Rep.  666 
In:    City   Street  Improvement  Co.   vs.   Bab-       (cited). 

§  327.  REPEAL  OF  STATUTES.  Any  statute  may  be  repealed  at  any  time, 
except  when  it  is  otherwise  provided  therein.  Persons  acting  under  any  statute 
are  deemed  to  have  acted  in  contemplation  of  this  power  of  repeal. 

History:    Enacted  March   12,   1872. 


1.  Act  imposing  different  penalties  or  giv- 
ing different  remedies. 
2fZ,  Amendment  repealed  by  repeal  of  act. 

4.  Bepeal  by  implication. 

5.  Same — Effect. 

6.  Two  acts  passed  on  successive  days. 

7.  Unconstitutional  act  repealing  all  acts 

inconsistent. 

1.  ACT  IMPOSING  DIFFBRBNT  PBlf- 
AI^TIBS  OR  GIVING  DIFFBRBNT  RBMB- 
DIBS,  but  prohibiting  same  offenses  and 
Injuries  as  former  acts,  repealed  so  far  such 
former  acts. — Fraser  vs.  Alexander,  76  Gal. 
147.  153,  16  Pac.  Rep.  767. 

S.  AMBNDMBNT  OF  ACT  19  RBPBAI.BD 
BY  REPEAL  OF  ACT  of  which  it  is  amend- 
atory.— Hemstreet  vs.  Wassum,  49  Cal.  278, 
274. 

8.  Amendment  of  prior  act  by  adding 
certain  sections  will  not  be  held  to  be  re- 
pealed by  another  act  passed  subsequently 
at  same  session  of  legislature  amending 
oriiTinal  act  and  provldlnir  for  repeal  of  all 
sections  not  amended,  where  last  act  did 
not  chancre  orifirinai  act  in  any  respect  in 


reference  to  first  amending:  act — Hellman 
vs.  Shoulters,  114  Cal.  136,  164,  44  Pac  Rep. 
916,  46  Pac.  Rep.  1067. 

Aa  to  repeal  of  orisrlnal  act  aa  afleetlnv 
adopting  act,  see  ante  f  325  and  note  par.  18. 

4.  RBPBAL    BY    IMPLICATION.— Where 

there  is  no  clause  in  later  act  expressly  re- 
pealinsr  any  part  of  former  act,  former 
act  must  be  repealed  by  implication,  if 
at  all. — Banks  vs.  Tolo  County,  104  Cal.  268, 
269,  87  Pac.  Rep.  900. 

Aa  to  repeal  of  atatnte  by  Implication, 
see  KBRR'8  CYC  CIV.  CODB  f  20  and  note. 

5.  Bflect. — Repeal  of  act  by  inconsistent 
act  has  same  effect  as  repeal  by  direct  re-  * 
peal. — People   vs.   Hunt,    41    Cal.    435,    439. 

6.  TWO  ACTS  PASSED  ON  SUCCESSIVE 
DAYS  must  be  construed,  if  possible,  so  as 
to  srive  effect  to  both.  —  Banks  vs.  Tolo 
County,  104  Cal.  268,  269.  37  Pac.  Rep.  900. 

7.  UNCONSTITUTIONAL  ACT  REPEAL- 
ING ALL  ACTS  INCONSISTENT  therewith 
does  not  effect  repeal  of  such  acts. — County 
of  Oranse  vs.  Harris,  97  Cal.  600,  602,  82 
Pac  Rep.  694. 


§  328.  ACT  REPEALED  NOT  REVIVED  BY  REPEAL  OF  REPEALING 
ACT.  No  act  or  part  of  an  act,  repealed  by  another  act  of  the  legislature,  is 
revived  by  the  repeal  of  the  repealing  act  without  express  words  reviving  such 
repealed  act  or  part  of  an  act. 

History:     Enacted  March   12,   1872. 


L  Repeal   of  repealing  act  before  it  went 
into  operation. 

2.  Subsequent  amendment  of  constitution. 

3.  Snbsequent  exception  to  repealing  clause. 
Aa  to  revival  of  vtatnte,  see  monographic 

notes  94  Am.  Dec.  219;  37  Am.  St.  Rep.  686. 

1.     REPBAIj    of    RESPBAIiINO    ACT    BB- 

FORB  IT  IVBIVT  INTO  OPERATION,  for  all 

purposes  does  not  revive  former  act  or  ffive 

It  any  force  or  effect. — People  vs.  Hunt«  41 

OftL  485,   489. 

As  to  revflvwl  by  svbseqiient  aaieadmoati 
see  post  I  380  and  note  pars.  8,  4, 


2.  SUBSEi^UBNT  AMBNDMBNT  OP  CON- 
STITUTION did  not  revive  act  repealed  by 
adoption  of  constitution. — Thomason  vs. 
RusTfiTles,  69  Cal.  466,  470,  11  Pac  Rep.  20. 

S.  SUBSBi^UBNT  BXCBPTION  TO  RB- 
PBALING  CLAUSB. — Where,  on  day  follow- 
ing repeal  of  an  act,  special  act  was  passed 
excepting:  from  such  repeal  certain  counties 
affected  by  such  act,  it  was  held  that  such 
supplementary  act  should  be  construed  as 
an  exception  to  repealingr  clause. — Manlove 
vs.  White,  8  Cal.  376,  378.  See  Matter  of 
Oarnett«  11  Utah  288,  287,  39  Pac.  Rep.  496 
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§329.  REPEAL  OF  LAWS  OBEATING  CRIMINAL  OFFENSES,  EF- 
FECT  OF.  The  repeal  of  any  law  creating  a  criminal  offense  does  not  consti- 
tute a  bar  to  the  indictment  or  information  and  punishment  of  an  act  already 
committed  in  violation  of  the  law  so  repealed,  unless  the  intention  to  bar  such 
indictment  or  information  and  punishment  is  expressly  declared  in  the  re- 
pealing act. 

History:    Enacted  March  12,  1872;    amended  February  18,  1881,  Stats, 
and  Amdts.  1881,  p.  6. 


1.  Applied,    cited,    construed,    referred    to. 
2-4.  Construed — Applies  where  amended  act 
merely  changed  punishment. 

5.  Same — Does    not    extend    to    repeal    of 

municipal  ordinance. 

6.  Same — Indictment    and    punishment    of 

act. 
7,  8.  General  saving  clause. 

9.  Prosecution    by    information    after '  re- 
peal of  statute  creating  offense. 
10.  Bepeal    of   act   under   which    oath    was 
taken. 

1.  APPLIED,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  People  vs.  Tlsdale. 
67  Cal.  104.  106  (construed);  People  vs. 
McNulty.  93  Cal.  427,  436.  437,  438.  440.  442, 
26  Pac.  Rep.  597,  29  Id.  61  (construed); 
Speara  vs.  County  of  Modoc,  101  Cal.  303, 
307,  35  Pac.  Rep.  869  (construed);  Huffman 
vs.  Hall,  102  Cal.  26,  35,  36  Pac.  Rep.  417 
(cited  In  dls.  op.). 

As  to  effect  of  repeat  of  net  witkont  aaT- 
Inv  clniuie,  see  brief  in  60  L.  R.  A.  926. 
'  a.  CONSTRUED — Applies  where  amended 
act  merely  changed  punlsliment  affixed  to 
commission  of  crime,  on  ground  that  stat- 
ute deflningr  crime  alone  does  not  create  It 
until  some  punishment  is  affixed,  and  hence 
where,  after  commission  of  a  crime,  punish- 
ment is  changed,  person  convicted  will  be 
punished  according  to  law  in  force  at  time 
of  commission  of  act. — People  vs.  McNuUy, 
93  Cal.  427.  437.  26  Pac.  Rep.  597,  29  Id.  61. 
See  In  re  Davis.  6  Idaho  766,  771.  772.  69 
Pac  Rep.  544. 

3.  So  where  amendment  contained  sav- 
ing clause  as  to  trial  of  prior  offenses. — 
People  vs.  Gill.  7  Cal.  356,  357. 

As  to  Bavlnv  clanae  as  to  crImea  com- 
mitted prior  to  appeal,  see  monographic 
note  94  Am.  Dec.  219. 

4.  Amendment  to  aection  relating  to  time 
and    place    for    execntlon    of   death    penalty 


passed  after  commission  of  crime  does  not 
apply  to  such  crime. — People  vs.  Vincent, 
95  Cal.  425,  429,  30  Pac.  Rep.  581. 

6«  Does  not  extend  to  repeal  of  mimici- 
pal  ordinance,  but  is  limited  to  repeal  of 
law. — Spears  vs.  County  of  Modoc,  101  Cal. 
803,  307,  85  Pac.  Rep.  869. 

0.     Indictment     and     pnnlaliment     of     act 

assumed  to  mean  indictment  and  punish- 
ment of  person  who  has  committed  an  act 
In  violation  of  law. — People  vs.  Tlsdale,  b7 
Cal.  104,  106. 

7.  GENERATE       SAVI1V6        CLAUSE,        If 

clothed  In  apt  language  to  express  purpose, 
is  as  efficient  as  special  clause  expressly 
Inserted  In  particular  statute. — People  vs. 
McNulty,  98  Cal.  427.  437,  26  Pac.  Rep.  697. 
29  Id.  61. 

8.  No  distinction  in  principle  exists  be- 
tween saving  clause  which  keeps  old  law 
In  force  after  amendment  as  to  certain 
counties  of  state  and  one  which  keeps  penal 
statute  In  force  after  amendment  as  to  cer- 
tain classes  of  offenders  (Beatty,  C.  J.,  dls. 
op.). — Huffman  vs.  Hall,  102  Cal.  26,  85,  36 
Pac.  Rep.   417. 

0.  PROSECUTIOlf  BY  INFORIWATIOTV 
AFTER  REPEAL.  OF  STATUTE  CREAT- 
ING OFFENSE  held  not  authorized  by  this 
section  when  it  provided  that  repeal  of  an 
act  creating  criminal  offense  did  not  con- 
stitute bar  to  Indictment  and  punishment 
of  such  act,  prosecution  of  offenses  by  in- 
formation not  having  been  authorized  at 
time  of  passage  of  such  act. — People  vs. 
Tlsdale,  57  Cal.  104,  106. 

10.  REPBAIi  OF  ACT  UNDER  IVHICH 
OATH  TITAS  TAKEN  before  Indictment  for 
perjury  In  taking  such  oath  does  not  pre- 
vent Indictment  and  punishment  for  such 
perjury. — People  vs.  Qulnn,  18  Cal.  122,  125. 

As  to  effect  of  repeal  of  criminal  atatvte, 
see  monographic  note  94  Am.  Dec.  217. 


§  330.    AMENDATORY  ACT,  WHEN  VOE).    An  act  amending  a  section  of 
an  act  repealed  is  void. 

History:     Enacted   March   12,   1872.    . 


1.  Applied,    cited,    construed,    referred    to. 

2.  Entire  act   wiped   out   of   existence   by 

repeal. 
3, 4.  Subsequent    amendment    repeating    por- 
tion repealed. 

1.  Applied,  cited,  construed,  referred   to, 

etc..  In:    Fletcher  vs.  Prather.  102  CaL  413. 
4J50,  36  Pac.  Rep.  658   (referred  to). 

2.  fCntira  act  or  entire  Mcction  iv^ipcd  ont 


of  ezlatcnce  by  repeal  leaves  nothing  to 
amend.  It  is  as  though  act  or  section  had 
never  been  enacted. — Fletcher  vs.  Prather. 
102   Cal.    413,   418.    86    Pac.   Rep.    658. 

S.  SobscQuent  amendment  of  original  act 
repeating  portion  repealed  as  to  one  county 
does  not  revive  that  portion  as  to  such 
county. — People  vs.   Tyler.   36  Cal,   522,   625. 

4.  But  where  general  act  relating  to 
vacant:les    in    office,    authorising    court    of 
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sessions    to    appoint    some    person,    was    in  latter  act  by  insertion  of  word  "appointed," 

conflict    with    subsequent   statute    authorlz-  puts  It  in  power  of  court  of  sessions  to  ap- 

Ins    coroner    to    fill    vacancy    In     office    of  point  sheriff  under  first  act. — People  ex  rel. 

sheriff   until   new   sheriff  should   be   elected  Attorney-General  vs.  Phoenix,   6  Cal.   92.  9S. 

and     qualify,     subsequent     amendment     of  See  People  vs.  Wells,  11  Cal.  329,  339. 

ARTICLE  Xn. 

PUBLIC    REPORTS. 

§332.     All  reports  to  "be  sent  to  governor.    Con-  §335.  Distribution  of  (repealed), 

troller.  §  336.  To  be  printed  in  English. 

§  333.     Board  of  examiners  to  order  printed.  §  337.  Insurance  commissioner's  report. 
S  334.     Duty  of  superintendent  of  state  printing. 

§  332.  ALL  REPORTS  TO  BE  SENT  TO  GOVERNOR.  CONTROLLER. 

All  ofiScers,  boards  of  oflBcers,  commissioners,  trustees,  regents,  and  directors, 
required  by  law  to  make  reports  to  the  governor  or  legislature,  except  the 
controller  of  state,  must  send  the  original  draft  of  such  reports  to  the  governor 
before  the  fifteenth  day  of  September,  in  the  year  eighteen  hundred  and  ninety- 
two,  and  in  every  second  year  thereafter.  The  controller  of  state  must  send  his 
report  to  the  governor  before  the  fifteenth  day  of  December,  in  eighteen  hun- 
dred and  ninety-two,  and  in  every  second  year  thereafter. 

History:  Enacted  March  12,  1872,  founded  upon  §1  Act  April  2,  1866, 
Stats.  1865-6,  p.  784,  and  amendment  of  March  18,  1870,  Stats.  1869-70, 
p.  333;  amended  April  23,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  83;  March 
10,  1891,  Stats,  and  Amdts.  1891,  p.  65. 

§  333.  BOARD  OF  EXAMINERS  TO  ORDER  PRINTED.  The  governor 
shall,  upon  receipt  of  such  reports,  submit  the  same  to  the  state  board  of 
examiners,  who  shall  order  such  a  number  of  said  reports,  or  part  or  parts  of 
each  report,  printed  as  in  their  judgment  will  meet  the  requirements  of  law; 
provided,  that  in  no  instance  shall  a  less  number  of  copies  be  printed  than  is 
necessary  to  furnish  at  least  ten  copies  of  each  report  to  all  officers,  boards 
of  officers,  commissioners,  trustees,  regents,  and  directors  required  by  law  to 
make  reports  to  the  governor  or  legislature. 

History:  Enacted  March  12,  1872;  amended  March  11,  1876,  Code 
Amdts.  1875-6,  p.  9;  April  1,  1878,  Code  Amdts.  1877-8,  p.  6;  March  10, 
1891,  Stats,  and  Amdts.  1891,  p.  66. 

§334.    DUTY   OP    SUPERINTENDENT   OP    STATE   PRINTING.     The 

superintendent  of  state  printing  must  print  such  reports,  or  such  part  or  parts 
of  said  reports,  as  may  be  ordered  by  the  state  board  of  examiners,  in  a 
manner  to  be  designated  by  said  board,  before  the  first  Monday  in  December 
next  after  receipt  thereof,  except  the  report  of  the  state  controller,  which 
shall  be  printed  before  the  fifteenth  day  of  January  after  the  receipt  thereof, 
and  distribute  the  same  in  accordance  with  the  directions  of  the  board  of 
examiners. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  4;  March  11,  1876,  Code  Amdts.  1875-6,  p.  9;  April  1, 
1878.  Code  Amdts.  1877-8,  p.  6;  March  10,  1891,  Stats,  and  Amdts.  1891, 
p.  66.  ' 

§336.    DISTRIBUTION  OP  (repealed). 

History:  Enacted  March  12,  1872;  amended  Murch  30,  1874,  Code 
Amdts.  1873-4,  p.  5;  March  11,  1876,  Code  Amdts.  1875-6,  p.  10;  April  1, 
1878,  Code  Amdts.  1877-8,  p.  6;  repealed  March  10,  1891,  Stats,  and  Amdts. 
1891,  p.  66.  r  r  ,  , 
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§  336.  TO  BE  PRINTED  IN  ENGLISH.  All  reports  must  be  printed  in 
the  English  language. 

History!    Enacted  March   12,   1872. 

§  337.  INSURANOE  GOmOSSIONEB'S  REPORT.  Of  the  report  of  the 
insurance  commissioner,  the  commissioner  must  have  printed,  at  the  expense 
of  his  ofSce,  one  thousand  copies,  and  must  deliver  of  the  same  as  follows : 

To  the  governor,  twenty  copies. 

To  the  state  librarian,  ten  copies. 

To  the  secretary  of  state,  thirty  copies. 

To  the  sergeant-at-arms  of  the  senate,  eighty  copies. 

To  the  sergeant-at-arms  of  the  assembly,  one  hundred  and  sixty  copies. 

And  the  residue  must  be  distributed  by  the  commissioner  in  furtherance  of 
the  interest  of  insurance. 

History:    Enacted  March  80,  1874,  Code  Amdta.  1873-4^  p.  7. 

CHAPTER  UL 

EXECUTIVE  OFFICBRa 

Article  I.  Classification,  number,  and  designation  of  ezeeutive  officers,  H  841-843. 

II.  Mode  of  election  or  appointment,  and  term  of  eivil  ezeeutive  officers,  §9  848-371. 

III.  Qovemor,   fi§  380-386. 

IV.  Lieutenant-governor,  fiS  396,  397. 
V.  Secretary  of  state,  S)  407-425. 

VI.  Controller,  §S  433-444. 

VII.  Treasurer,  88  452-460. 

VIII.  Attorney-general,  88  470-475. 

IX.  Surveyor-general,  86  483-487. 

X.  Begister  of  the  state  land  office,  98  497-502. 

XI.  Superintendent  of  public  instruction,  88  512-517. 

XII.  State  printer,  88  526-540. 

XIII.  State  geologist,  88  548-554. 

XIV.  Sealer  of  weights  and  measures,  98  561-567. 
XV.  Inspector  of  gas-meters,  88  577-584. 

XVI.  Insurance  commissioner^  68  594-6352. 

XVII.  Fish  commissioners,  66  642,  643. 

XVIII.  Board  of  examiners,  88  654-685. 

XIX.  Other  executive  officers,  66  695-715. 

ARTICLE  I. 

CLASSIFICATION,   NUMBER,   AND    DESIGNATION  OF  BXBCUTIVB   OFFICERS. 

8  341.    Classification   of   executive   officers.  9  343.    Designation  and  number  of  civil  ex- 

9  342.     Military  officers.  ecutive  officers. 

§341.  CLASSIFICATION  OF  EXECXTTIVE  OFFICERS.  Executive  offi- 
cers are  either: 

1.  Civil;  or, 

2.  Military. 

'    History:     Enacted  March   12,   1872. 

§  342.  BSILITABY  OFFICERS.  Military  officers  are  designated  and  their 
duties  prescribed  in  title  four  of  part  three  of  this  code. 

History:     Enacted   March   12,   1872. 

§343.  DESIGNATION  AND  NUMBER  OF  CIVIL  EXECUTIVE  OFFI- 
CERS. The  number  and  designation  of  the  civil  executive  officers  are  as  fol- 
lows :  A  governor ;  a  private  secretary  for  the  governor ;  an  executive  secretary 
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for  the  governor;  a  secretary  for  the  board  of  examiners;  a  lieutenant- 
governor;  a  secretary  of  state;  a  deputy  secretary  of  state;  a  keeper  of  ar- 
chives of  state  for  secretary  of  state ;  a  bookkeeper  for  the  secretary  of  state ; 
three  recording  clerks  for  the  secretary  of  state;  a  controller;  a  deputy 
controller;  a  bookkeeper  for  the  controller;  five  clerks  for  the  controller; 
a  treasurer;  a  deputy  treasurer;  a  bookkeeper  for  the  treasurer;  a  clerk  for 
six  months  in  each  year  for  the  treasurer;  an  attorney-general;  a  deputy 
attorney-general;  a  surveyor-general,  who  shall  be  ex  officio  register  of  the 
state  land  oflSce;  a  deputy  surveyor-general;  one  clerk  for  the  surveyor- 
general  ;  three  clerks  for  the  register ;  a  superintendent  of  public  instruction ; 
a  deputy  for  the  superintendent  of  public  instruction;  one  clerk  for  the 
superintendent  of  public  instruction;  a  superintendent  of  state  printing;  an 
inspector  of  gas  meters;  a  vaccine  agent;  an  insurance  commissioner;  a 
deputy  for  the  insurance  commissioner;  three  state  capitol  commissioners; 
four  port  wardens  for  the  port  of  San  Francisco ;  a  port  warden  for  each  port 
of  entry  except  San  Francisco ;  three  state  harbor  commissioners ;  three  harbor 
commissioners  for  the  port  of  Eureka ;  six  pilots  for  each  harbor  where  there 
is  no  board  of  pilot  commissioners ;  three  members  of  the  board  of  pilot  com- 
missioners for  the  ports  of  San  Francisco,  Mare  Island,  and  Benicia;  three 
members  of  the  board  of  pilot  commissioners  for  Humboldt  Bay  and  Bar; 
three  fish  commissioners;  a  president  and  twelve  directors  of  the  state  board 
of  agriculture;  four  members  of  the  state  board  of  equalization;  a  clerk  of 
the  board  of  equalization ;  three  members  of  the  state  board  of  railroad  com- 
missioners; a  secretary  of  the  state  board  of  railroad  commissioners;  a  bailiff 
of  the  state  board  of  railroad  commissioners;  seven  members  of  the  state 
board  of  health ;  five  members  of  the  San  Francisco  board  of  health ;  five  mem- 
bers of  the  Sacramento  board  of  health ;  twenty-two  regents  of  the  University 
of  California ;  three  members  of  the  state  board  of  education ;  seven  trustees 
of  the  state  normal  school ;  five  trustees  of  the  state  library ;  a  state  librarian ; 
two  deputies  for  the  state  librarian ;  a  librarian  for  the  supreme  court  library ; 
five  directors  for  the  state  prisons;  two  wardens  for  the  state  prisons;  two 
clerks  of  the  state  prisons ;  five  directors  for  the  insane  asylum  at  Stockton ; 
five  directors  for  the  insane  asylum  at  Napa ;  a  medical  superintendent  of  the 
insane  asylum  at  Stockton;  two  assistant  physicians  of  the  insane  asylum  at 
Stockton ;  a  resident  physician  of  the  insane  asylum  at  Napa ;  one  first  assist- 
ant physician  of  the  insane  asylum  at  Napa;  provided,  when  the  number  of 
patients  shall  increase  to  six  hundred,  the  trustees  may  elect  one  additional 
second  assistant  physician,  with  the  same  pay  and  emoluments  as  the  first 
assistant  physician ;  a  treasurer  of  the  insane  asylum  at  Stockton ;  a  treasurer 
of  the  insane  asylum  at  Napa ;  five  trustees  of  the  asylum  for  the  deaf  and 
dumb  and  the  blind ;  three  trustees  of  the  state  burying  ground ;  nine  commis- 
sioners of  the  Yosemite  Valley  and  the  Mariposa  Big  Tree  Grove ;  such  other 
oflScers  as  fill  offices  created  by  or  under  the  authority  of  general  laws  for  the 
government  of  counties,  cities,  and  towns,  or  of  the  charters  or  special  laws 
affecting  the  same,  or  of  the  health,  school,  election,  road,  or  revenue  laws. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code  Amdts. 
1877-8.  p.  2;  April  3.  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  83;  March  8, 
1887,  Stats,  and  Amdts.  1887,  p.  54;  March  21,  1889,  Stats,  and  Amdts. 
1889,  pp.  435-437. 
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1.  Applied,  cited,  construed,  referred  to. 

2.  "Deputies"  construed. 

3.  Inspection  of  gas-meters — Office  abol- 

ished. 

4.  Police  commissioner — McGoppin  act. 
6, 6.  Pilot    commissioners    for    San    Fran- 
cisco, Mare  Island,  and  Benicia. 

7.  Same — State  officers. 

8.  Begents    of    university — Non-liability 

of  individual. 

9.  San  l^'rancisco  board  of  health — State 

officers. 
10, 11.  Same — Term  of  office  of. 

12.  Same — Charter  provision  controls. 

13.  Same — Act  fixing  term  at  five  years 

unconstitutional. 

14.  Surveyor-general  has  but  one  deputy. 

1.  APPLIBD,  CITBD,  COlfSTRUBD,  RB- 
FERRED  TO,  etc.,  in:  Condlct  vs.  Police 
Court.  59  Cal.  278,  280  (construing  office  of 
inspector  of  g^as-meters  abolished);  People 
ex  rel.  Davidson  vs.  Perry,  79  Cal.  105,  112, 
21  Pac.  Rep.  423  (construed  with  ff  860, 
3005  post);  People  ex  rel.  Travers  vs. 
Freese,  83  Cal.  453,  455,  23  Pac.  Rep.  378 
(cited  in  dls.  op.  of  Fox,  J.);  Lundy  vs. 
Delmas,  104  Cal.  655.  659,  88  Pac.  Rep.  445, 
26  L.  R.  A.  651  (construed  with  9  9  art.  XIV 
Const.  1879);  Rice  vs.  Trinity  Co.,  110  Cal. 
247,  251.  42  Pac.  Rep.  809  (construed  with 
ff  865-877  post). 

As  to  depntles,  miinbcr  of,  see  post  f  877 
and  note. 

As  to  depntieoy  povrera  and  duties  of; 
see  post  I  865  and  note. 

As  to  pilot  conunissloiiers,  duration  of 
term  of  olBeey  etc.,  see  post  f  369  and  note. 

a.  ''DBPIJTIBSy''  the  word  as  used  in 
art.  XI  |8H  of  tho  constitution  of  1879, 
should  be  liberally  construed,  so  as  to  in- 
clude all  the  subordinates  of  a  county  offi- 
cer.— Oarnett  vs.  Brooks,  186  Cal.  685,  586, 
69  Pac.  Rep.  299. 

8.     INSPECTION       or       GAS-METERS. — 

State  office  abolished  by  the  constitution  of 
1879  art.  XI  f  14. — Condlct  vs.  Police  Court 
of  San  Francisco,  59  Cal.  278,  280. 

4.  POLICE  COMMISSIONER  —  McCoppln 
act. — Under  the  McCoppln  act,  the  grovernor 
has  no  power,  in  the  absence  of  a  vacancy, 
to  appoint  a  police  commissioner  for  San 
Francisco;  neither  has  he  power  to  create 
and  fill  a  vacancy  by  removal  of  an  incum- 
bent and  appointing:  a  successor. — People 
ex  rel.  Menzles  vs.  Gunst,  110  Cal.  447,  450, 
454,  42  Pac.  Rep.  963,  aJBrmlnar  People  ex 
rel.  Hinton  vs.  Hammond,  66  Cal.  654,  655, 
6  Pac.  Rep.  741.  See  People  ex  rel.  Plxley 
vs.  Pond,  89  Cal.  141,  143,  26  Pac.  Rep.  648; 
People  ex  rel.  Parsons  vs.  Edwards,  93  (Hal. 
153.  155,  28  Pac.  Rep.  831;  People  ex  rel. 
Wllshire  vs.  Newman,  96  Cal.  605,  607,  608, 
31  Pac.  Rep.  564;  White  vs.  City  of  Alameda, 
124  Cal.  95,  96,  97,  66  Pac.  Rep.  796. 

5.  PIIiOT  COMMISSIONERS  for  ports  of 
San  Francisco,  Mare  Island,  and  Benicia, 
cannot  be  removed  by  grovernor  while  leg-is- 
lature  not  in  session. — People  ex  rel. 
Travers  vs.  Freese.  83  Cal.  453,  455,  23  Pac. 
Rep.    878     (Fox,    J.,    dissenting),    nlBrnilnv 


People  ex  rel.  Travers  vs.  Freese,  76  Cal. 
633,  18   Pac   Rep.   812. 

See  post  I  369  note  par.  2. 

6.  Dlstlnsnlsliedi  Trimble  vs.  People  ex 
rel.  Phelps.  19  Colo.  187,  195,  41  Am.  St. 
Rep.  236,  84  Pac.  Rep.  981  (decision  depend- 
ing: on   local  statutes). 

As  to  power  of  remoTsl  from  ofllce,  sec 
notes  16  Am.  St.  Rep.  647;  40  Am.  St.  Rep. 
45. 

7.  Ofllce    of    pilot    conunlssloner    for    the 

ports  of  San  Francisco,  Mare  Island,  and 
Benicia  is  one  which  is  included  in  this 
section  (Fox.  J.,  dls.  op.). — People  ex  rel. 
Travers  vs.  Freese,  83  Cal.  453.  455,  23  Pac 
Rep.    378. 

8.  <<REGBNTS  OF  THE  UNIVERSITY 
OF  CALiIFORNlA*'  form  a  corporation,  and 
for  neglect  of  duty  imposed  upon  such  cor- 
poration, the  members  of  the  board  are 
not  individually  liable. — Lundy  vs.  Delmas, 
104  Cal.  66,  660,  88  Pac  Rep.  445.  26  L. 
R.  A.  651. 

As  to  natnre  of  Incorporated  InntitatloBo 
of  tke  state,  see  note  29  L.  R.  A.  385. 

As  to  liability  of  corporate  oflcers,  see 
notes  48  Am.  St.  Rep.  294;  63  Am.  St.  Rep. 
190. 

9.  THE  SAN  FRANCISCO  BOARD  DIP 
HBAliTH,  members  of.  state  officers  within 
meaning:  of  art.  XI  |  7  of  Const.  1849. — Peo- 
ple ex  rel.  Davidson  vs.  Perry,  79  Cal.  105, 
112.  21  Pac.  Rep.  423.  See  People  ex  rel. 
Lawlor  vs.  Williamson.  135  Cal.  415.  416,  67 
Pac.  Rep.  504. 

10.  Term  of  ofllce  of.  Is  at  governor's 
pleasure,  where  not  prescribed  bj^  statute. — 
People   ex  rel.   Davidson   vs.   Perry,   79   Cal. 

105,  114,  21  Pac.  Rep.  423;  People  ex  rel. 
Wilshire  vs.  Newman,  96  Cal.  605,  608,  31 
Pac.  Rep.  564  (otherwise  where  appointlng- 
power  abolished  after  Incumbent  entered 
upon  duties  of  office);  Patton  vs.  Board  of 
Health,  127  Cal.  388,  393-399.  78  Am.  St. 
Rep.  66,  69,  59  Pac.  Rep.  702;  Lewis  vs. 
Lewelling,  53  Kan.  201.  206.  36  Pac.  Rep. 
861.  S3  L.  R.  A.  510. 

11.  Term  fixed  by  statute  which  Is  un- 
constitutional, the  same  rule  prevails. — 
People   ex  rel.   Davidson   vs.   Perry,   79   Cal. 

106,  114,  21  Pac.  Rep.  423.  See  Indianapolis 
Brewing:  Co.  vs.  Claypool,  149  Ind.  193,  202, 
208.  48  N.  E.  Rep.  228;  State  ex  rel.  Kane 
vs.  Johnson,  123  Mo.  43,  61.  27  S.  W.  Rep. 
399. 

12.  Ckarter  provisions  of  San  Francisco 
control  and  supersede  inconsistent  code 
provisions  within  Its  scope. — People  ex  rel. 
Lawlor  vs.  Williamson.  135  Cal.  415,  417,  419, 
67  Pac.  Rep.  604.  See  Weaver  vs.  Reddy,  135 
Cal.  430,  431.  67  Pac.  Rep.  683  (but  not  de- 
cisive of  duties  of  board);  Carter  vs.  Supe- 
rior Court,  138  CaL  150,  152,  70  Pac.  Rep. 
1067. 

18.  Act  of  April  4,  1870,  afterwards  In- 
corporated into  Political  Code  §  3004  et  seq., 
fixinsT  term  of  at  five  years,  declared  un- 
constitutional.— People  ex  rel.  Davidson  vbl 
Perry,  79  Cal.  105,  113,  21  Pac.  Rep.  426. 

14.     8URVKYOR-GBNBRAL    is    given   but 
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cne  deputy,  without  power  to  appoint  more,      Trinity  Co.,  110  Cal.  247,  261,  42  Pac.  Rep. 

and  general   duties   and   powers   of   deputy       809. 

art  samt  aa  those    of  principal. — Rice   vs.  See  post  S  360  note  par.  %, 


ARTICLE  n. 

THE   MODE    OP    ELECTION    OR    APPOINTMENT    AND    TERM    OP    OPFICB    OP    CIVIL. 

EXECUTIVE  OFFICBR& 


§  348.    Certain  oiBcers  elected.  §  360. 

{ 349.    State  printer.  fi  361. 

S  350.    Register  of  land  office.  §  362. 

9  361.    State  sealer  of  weights  and  measures,  fi  363. 

§352.    Members  of  state  board  of  equaliza- 
tion. §  364. 

S  353.    Regents  of  the  university.  fi  365. 

$354.    State  normal  schools,  boards  of  trus- 
tees, fi  366. 

$355.    State  board  of  education.  fi  367. 

$356.    Officers  of  libraries.  fi  368. 

S  357.    Yosemite  and   Big  Tree  commission-  fi  369. 
ers. 

$  358.    Superintendent,  etc.,  of  insane  asylum,  fi  370. 

$359.    Directors  of  state  board  of  agricul- 
ture, fi  371. 


San  Francisco  board  of  health. 

Sacramento  board  of  health. 

Harbor  commissioners. 

San  Francisco  marine  board  (re- 
pealed). 

Who  constitutes  board  of  examiners. 

State  board  of  tide  land  commission- 
ers (repealed). 

State  capitol  commissioners. 

State   prison   directors. 

Inspector  of  gas  meters,  etc. 

Term  of  office  of  officers  mentioned 
in  preceding  section. 

Private  secretary  and  clerk  of  gov- 
ernor. 

Deputies  and  clerks. 


§348.  CERTAIN  OFFICERS  ELECTED.  The  mode  of  election  of  the 
governor,  lieutenant-governor,  secretary  of  state,  controller,  treasurer, 
attorney-general,  surveyor-general,  and  superintendent  of  public  instruction 
is  prescribed  by  the  constitution. 

History:    Enacted  March   12,   1872. 

§  349.    STATE  PRINTER.    The  state  printer  is  elected  at  the  same  time  as 

the  state  officers  mentioned  in  the  preceding  section,  and  holds  his  office  for 

the  term  of  four  years  from  the  first  Monday  in  December  next  succeeding 

his  election. 

History:     Enacted  March   12.   1872. 
Am  to  BiipcrlBtendemt  of  state  prtntlnv*  see  post  S9  526-540  and  notes. 

§  350.  REGISTER  OF  LAND  OFFICE.  The  surveyor-general  is  ex  officio 
i^pster  and  the  deputy  surveyor-general  is  ex  officio  deputy  register  of  the 
state  land  office. 

History:     Enacted   March   12,   1872. 

(cited 


1.  Applied,  cited,  construed,  referred  to. 
1  Surveyor-general  is  ex  officio  register. 

1.    Applied,  cited,  eonstmcd,  referred  to, 

etc.  In:  Espinosa  vs.  Phelan,  77  Cal.  100, 
101.  19  Pac.  Rep.  188  (construed  with  1497 
post):  Kellogff  vs.  Cochran,  87  Cal.  192,  198. 


26    Pac.    Rep.    677,    12    L.    R.    A.    104 
erroneously). 

2.  Siirveyor-seaeral  Is  ex  officio  resrlster. 
— Cunnlnsrham  vs.  Crowley,  51  Cal.  128, 
132. 

See  ante  8  34S  note  par.  10. 


§  351.    STATE  SEALER  OF  WEIGHTS  AND  MEASXTRES.    The  secretary 
^t  state  is  ex  officio  state  sealer  of  weights  and  measures. 

History:     Enacted  March    12,   1872. 


§362.  MEMBERS  OF  STATE  BOARD  OF  EQUALIZATION.  Members 
elected,  one  from  each  of  the  congressional  districts  in  this  state,  by  the 
qualified  electors  thereof,  with  the  controller,  constitute  the  state  board  of 
equalization.  Their  term  of  office  shall  be  four  years,  commencing  from  the 
first  Monday  after  the  first  day  of  January  following  their  election ;  provided, 
that  the  terms  of  those  members  elected  in  the  year  eighteen  hundred  and 
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seventy-nine  shall  be  three  years.    They  shall  choose  one  of  their  members 
chairman,  who  shall  hold  such  office  during  the  pleasure  of  the  board. 

History:    Enacted  March  12,  1872;    amended  April  1,  1876,  Code  Amdts. 
1875-6,  p.  11;   AprU  3,  1880,  Code  AmdU.  1880  (Pol.  pt.),  p.  25. 

1.  Applied,  cited,  construed,  referred  to.  8.    Provisions  of  this  code  dclcgratlng:  to 

2-4.  Board  of  equalization  not  elected.  board  of  equalisation   rlerht   to   fix   rate   or 

taxation  is  unconstitutional. — Savinirs  A  L. 
Soc.  vs.  Austin,  46  Cal.  415,  505  (con.  op. 
Wallace,  C.  J.);  Houghton  vs.  Austin,  47 
Cal.  646,  650,  652  (Crockett  and  Rhodes,  J  J., 
dissent). 

4.  Dealedt  Ames  vs.  People  ex  rel.  Tern- 
pie.  26  Colo.  8S,  92,  93,  66  Pac.  Rep.  65G 
(erroneously  holding  that  the  last  Califor- 
nia case  above  cited  overrules  the  preceding 
one  on  same  point);  State  vs.  Ada  Co.,  7 
Idaho  261,  266,  62  Pac.  Rep.  457. 


!•     Applied,  eltedf  eonfltmcd,  referred  tOf 

etc.,  in:    Saving  A  L.  Soc.  vs.  Austin,  46  CaL 
416,  606,  515  (construed  as  unconstitutional). 
An  to  povrcn  and  duties  of  koard  of  eq«al« 
Isatlon,  see  post  U  8692-8705. 

2.  Board  of  equalisation  not  elected  by 
people.  Controller  of  state  Is  ex  officio 
member.  Two  of  its  members  are  appointed 
by  the  governor  and  hold  during  his  pleas- 
ure  (con.  op.  Wallace,  C.  J.). — Saving  &  Ii. 
Soc.  vs.  Austin,  46  Cal.  416,  605. 


§363.  REGENTS  OF  THE  UNIVERSITY.  The  governor,  lieutenant- 
governor,  speaker  of  the  assembly,  superintendent  of  public  instruction, 
president  of  the  state  board  of  agriculture,  and  president  of  the  mechanics^ 
institute  of  San  Francisco,  are  ex  officio  regents  of  the  University  of  California. 
The  appointment  and  terms  of  office  of  the  other  regents  are  provided  for  in 
chapter  one,  title  three,  of  part  three,  of  this  code. 

History:     Enacted  March   12,   1872. 

§  364.  STATE  NORMAL  SCHOOLS,  BOARDS  OF  TRUSTEES.  The  nor- 
mal schools  at  San  Jose,  Los  Angeles,  Chico,  and  San  Diego,  and  any  norma  f 
schdol  established  by  the  legislature  of  the  state  of  California  after  the  first 
day  of  January,  eighteen  hundred  and  ninety-nine,  shall  be  known  as  ''state 
normal  schools,"  and  shall  each  have  a  board  of  trustees,  constituted  as  fol- 
lows :  The  governor  of  the  state  and  the  state  superintendent  of  public  instruc- 
tion shall  be  ex  officio  members  of  each  board.  There  shall  also  be  five  other 
members  of  the  local  board  for  each  normal  school,  whose  term  of  office  shall 
be  four  years,  and  who  shall  be  appointed  by  the  governor,  by  and  with  the 
advice  and  consent  of  the  senate  of  the  state  of  California.  It  shall  be  the 
duty  of  the  governor,  on  or  before  the  first  day  of  July,  eighteen  hundred  and 
ninety-nine,  to  appoint  five  trustees  as  members  of  each  local  board,  one 
trustee  to  serve  one  year,  one  to  serve  two  years,  one  to  serve  three  years, 
and  two  to  serve  for  four  years,  and  thereafter  to  fill  vacancies  in  such  board, 
the  terms  of  office  thereafter  to  be  for  four  years,  and  to  begin  July  first  of 
each  fourth  year. 

History:  Enacted  March  12,  1872;  amended  March  15,  1887,  Stats, 
and  AradtB.  1886-7,  p.  136;  March  29,  1897,  Stats,  and  Amdts.  1897,  p.  234; 
March  8,  1899,  Stats,  and  Amdts.  1899,  p.  77. 

§  366.  STATE  BOARD  OF  EDUCATION.  The  appointment  and  terms  of 
office  of  the  members  of  the  state  board  of  education  are  provided  for  in 
chapter  three,  title  three,  of  part  three,  of  this  code. 

History:     Enacted   March   12,   1872. 

§  366.  OFFICERS  OF  LIBRARIES.  The  trustees  of  the  state  library,  the 
state  librarian,  the  deputy  state  librarian,  and  librarian  of  the  supreme  courts 
are  elected  and  appointed  and  hold  their  offices  as  prescribed  in  chapter  three, 
title  five,  of  part  three,  of  this  code. 

History:     Enacted   March   12.   1872. 
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§367.  YOSEMITE  AND  BIO  TREE  COMMISSIONEBS.  The  commis- 
sioners of  the  Yosemite  Valley  and  Mariposa  Big  Tree  Grove  are  appointed 
and  hold  their  offices  as  prescribed  in  title  eight,  of  part  three,  of  this  code. 

History:     Enacted  March   12,   1872. 

§368.  SUPERINTENDENT,  ETC.,  OF  INSANE  ASYLUM.  The  medical 
saperintendent,  assistant  physicians,  and  treasurer  of  the  insane  asylum  are 
-elected,  appointed,  and  hold  their  offices  as  prescribed  in  chapter  one,  title 
five,  of  part  three  of  this  code. 

History:     Enacted  March   12,   1872. 

§369.  DIBECTOBS  OF  STATE  BOARD  OF  AOBICULTUBE.  The  presi- 
dent  and  directors  of  the  state  board  of  agriculture  are  elected  and  hold  their 
offices  as  prescribed  in  the  special  statute  creating  the  board. 

History:     Enacted  March   12,   1872. 

§380.  SAN  FBANCISCO  BOABD  OF  HEALTH.  The  members  of  the 
board  of  health  of  San  fVancisco  are  appointed  and  hold  their  offices  as  pre- 
Mribed  in  title  seven,  part  three,  of  this  code. 

History:     Enacted  March  12,   1872. 

1.  Applied,  cited,  constnied,  referred  to.  bers    are    state    officers.  —  People    ex    rel. 

2.  8an  Francisco  board  of  health,  state  of-      Davidson  vs.  Perry,  79  Cal.  105,  112,  21  Pac. 

ficers.  Rep.   423;    People   ex   rel.   Lawlor  vs.   Wll- 

1.    Applied;  died,  eoBstnied,  referred  to,  "^j^^^"*'    ^'^    ^*^'    ^^^'    '*^*'    •''    ^*^    ^^P' 

etc,  in:    People  ex  rel.  Davidson  vs.  Perry,  ^"  ' 

71  Cal.  106,  112,  21  Pac.  Rep.  428  (cited).  S^®  "^«  8  843  note  para.  9-18. 

1.    Su  Frandaeo  board  of  bcaltb.— Mem-  -^  *®  ""©^  constituted,  see  post  9  8006. 

§  361.  SACBABIENTO  BOABD  OF  HEALTH.  The  members  of  the  board 
of  health  of  Sacramento  are  appointed  and  hold  their  ofiSces  as  prescribed  in 
title  seyen,  of  part  three,  of  this  code. 

History:     Enacted  March   12,   1872. 

§362.  HABBOB  COMMISSIONEBS.  Harbor  commissioners  are  elected 
and  appointed  and  hold  their  offices  as  prescribed  in  title  six,  of  part  three,  of 
this  code. 

History:     Enacted   March   12,   1872. 

1.  Applied,  cited,  constmed    referred  to.  3-    Harbor    eommlsaloners — ^No    provision 

2.  Harbor   commissioners — No    provision    for      for  their  election  or  appointment  in  title  VI 

their  election.  of  part  III  of  this  code. — People  ex  rel.  Love 

t.    Applied,  elted,  eoii.tn.ed,  referred  to,  Yf'  ^^^^^'^^^^i^'/Lo^J;  "l'o/\?^^  ^"^  "^ 

nc.  In:  People  ex  iel.  Love  vs.  Mathewson.  ^""^^^^  ^"-   ^^I;  ^^?   ^al.   834.   339.   64   Pac. 

47  Cal.  442,  447  (construed).  fT-1  See  People  vs.  Hoge,  66  Cal.  612. 

A.  f  inlnd.  of  eommI-.loner.,  see   post  «,20;  Pagre  vs    Supervisors,  86  Cal.  60.  65.  24 

jjjj-  Pac.  Rep.  607, 

§363.    SAN  FBANCISCO  MABINE  BOABD  (repealed). 

History:    Enacted   March  12,  1872;    repealed  January  13,  1876,  Code 
Amdts.  1875-6,  p.  14. 

§364.  WHO  CONSTITUTES  BOABD  OF  EXAHINEBS.  The  board  of 
examiners  shall  consist  of  the  governor,  the  secretary  of  state,  the  attorney- 
general,  and  the  secretary  of  the  board,  who  shall  be  ex  officio  member,  to  act 
only  in  the  absence  from  the  state  capital  of  any  two  of  the  members. 

History:    Enacted  March  12,  187£;;    amended  March  23,  1893,  Stats,  and 
Amdts.  1893,  p.  182. 
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Applied,  elt«dy  conatroed,  referred  to^  etc,  Aa  to  chalmuuiy  ineetlais%   etc..   Bee  post 

m:    Lewis   vs.   Colfiran    (Cal.  May  18.   1896).       H  654-684. 
44  Pac  Rep.  1081,  1082   (cited). 

§ 365.    STATE  BOABD  OF  TIDE  LAND  OOMMISSIONEBS  (repealed). 

History:  Enacted  March  12,  1872;  repealed  January  13,  1876,  Code 
Amdta.  1875-6,  p.  15. 

§  366.  STATE  CAPITOL  COMMISSIONERS.  The  governor,  secretary  of 
state,  and  treasurer  constitute  the  board  of  state  capitol  commissioners. 

History:     Enacted  March   12,   1872. 

§  367.  STATE  PRISON  DIRECTORS.  The  governor,  lieutenant-governor, 
and  secretary  of  state  constitute  the  board  of  state  prison  directors;  and  the 
lieutenant-governor  is  warden  of  the  state  prison. 

History:    Enacted  March  12,   1872. 

§368.  INSPECTOR  OF  GAS-METERS,  ETC.  The  following  executive 
officers  are  appointed  by  the  governor,  with  the  consent  of  the  senate : 

1.  The  inspector  of  gas-meters;  the  trustees  of  the  state  burying  grounds. 

2.  The  directors  of  the  insane  asylum;  the  trustees  of  the  asylum  for  the 
deaf,  dumb,  and  blind;  the  port  wardens;  the  insurance  commissioner;  the 
members  of  the  state  board  of  health ;  a  vaccine  agent. 

3.  The  commissioners  of  immigration;  the  pilot  commissioners;  the  pilots 
for  each  harbor  where  there  is  not  a  board  of  pilot  commissioners;  the  fish 
commissioners;  the  state  geologist;  the  tide  land  commissioners. 

History:  Enacted  March  12,1872.  The  code  provision  regarding  the 
"state  board  of  tide  land  commissioners"  (S  365  ante)  was  repealed  January 
13,  1876,  Code  Amdts.  1875-6,  p.  15. 

1.  Applied,  cited,  construed,  referred  to.  KEGULATED    without    reference    to    other 

2  Appointment  of  officer  regulated.  provision  In  code.— People  ex  rel.   Travers 

3.  Inspector  of  gas-meters,  state  office  abol-      vs.   Freese,   76   Cal.   633,   688,   18   Pac.   Rep. 

ished.  812. 

4.  Same — Successor,  consent  of  senate.  s.    inspector  of  gas-meters— state 

1.     APPLIED,  CITED,  CONSTRUED,  RE-  •"««   abolished.  —  Const.    1879    art.    XI    814. 

FERRED  TO,  etc..  in:  People  ex  rel.  Parkin-  Condlct  vs.  Police  Court.  69  Cal.  278.  280. 
son  vs.  BlsseU.  49  Cal.  407,  411  (construed);  8e«  Po»^  9  869  note  par.  8. 

Condlct   vs.    Police   Court.    59   Cal.    278,    280  4.     Snccemor  moat  receive  eonaeat  of  aen- 

(subd.  1  construed);    People  ex  rel.  Travers  ate. — People   ex   rel.   JParkinson   vs.   Bissell, 

vs.  Freese,  83  Cal.  453,  455,  28  Pac  Rep.  378  49   Ckl.    407.    411. 
(subd.  8  cited  with  S369).  Aa  to  apparatna  for  teatlas  accnmey   of 

1.    APPOINTMENT  OF  OFFICERS  NAMED  saa-metera,  see  post  §  577. 

§  369.  TERM  OF  OFFICE  OF  0FFIGEB8  BIENTIONED  IN  PBECEDINa 
SECTION.  The  oflScers  enumerated  in  the  first  subdivision  of  the  last  section 
hold  their  offices  for  the  term  of  two  years,  those  in  the  second  subdivision 
for  the  term  of  four  years,  and  those  in  the  third  subdivision  during  the 
governor's  pleasure. 

History:  Enacted  March  12, 1872.  The  provision  of  this  code  creating  the 
"state  board  of  tide  land  commissioners"  (§  365  ante)  was  repealed  January 
13,  1876,  Code  Amdts.  1875-6,  p.  15. 

1.  Applied,  cited,  construed,  referred  to.  vs.  Freese.  83  Cal.  453.  466.  28  Pac.  Rep.  378 

2.  Board  of  pilot  commissioners.  (cited  with  9  368  in  dls.  op.  Fox,  J.). 

3.  Inspector  of  gas-meters.  2.     BOARD    OF   PILOT   COMMISSIONERS, 
1.     APPLIED,  CITED,  CONSTRUED,  RE-  term  of  office  is  part  of  subject-matter   of 

FERRED  TO,  etc..  In:  People  ex  rel.  Trav-  title. — People  ex  rel.  Travers  vs.  Freese,  76 
ers  vs.  Freese,  76  Cal.  633,  635,  636.  18  Pac.  Cal.  633,  637,  18  Pac  Rep.  812  (cited  with 
Rep.  812  (construed);   People  ex  rel.  Travers       8  368).     Affirmed  In  People  ex  rel.  Travers 
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Ts.    Preese,     83     Cal.     453,     23     Pac.     Rep.  Code,  but  nevertheless  authorized  by  §879 

I7g,  to  continue  to  dlscharsre  duties  of  ofBce  un- 

8ee  ante  f  343  note  pars.  5-7.  tU  successor  qualified." — People  ex  reL  Par- 

i.    «IlfSPECTOR    OF     GAS-MBTBRS  not  klnson  vs.  Blssell,  49  Cal.  407.  411. 

continued   in    office    under    §  6    of   Political  See  ante  8  368  note  pars.   3.  4. 

§370.    PRIVATE   SECBETARY   AND    GLEBE   OF   OOVERNOB.     The 

private  secretary  and  executive  clerk  of  the  governor  are  appointed  by  him, 
and  hold  their  offices  at  his  pleasure. 

History:    Enacted  March   12,   1872. 

§  371.  DEPUTIES  AND  GLEBES.  All  deputies  and  clerks  named  in  this 
article,  whose  appointments  and  terms  of  office  are  not  otherwise  provided  for, 
are  appointed  by  and  hold  office  at  the  pleasure  of  their  principals. 

.    History:    Enacted  March  12,   1872. 

ARTICLE  III 

OF  THE  GOVERNOR. 

{ 380.    Powers  and  duties  of  governor.  S  384.    Salary  of  governor. 

§  381.    To  transmit  list  of  appointments  to  S  385.    Salary  of  private  secretary  of  gov- 

legislature.  emor. 

1 382.    Becords  in  office  of.  S  386.    Salary  of  executive  secretary. 
§383.    Persons  acting  as  governor. 

§380.  POWEBS  AND  DUTIES  OF  OOVEBNOB.  In  addition  to  those 
prescribed  by  the  constitution  the  governor  has  the  power  and  must  perform 
the  duties  prescribed  in  this  and  the  following  sections : 

1.  He  is  to  supervise  the  official  conduct  of  all  executive  and  ministerial 
ofiBcers ; 

2.  He  is  to  see  that  all  offices  are  filled  and  the  duties  thereof  performed, 
or  in  default  thereof  apply  such  remedy  as  the  law  allows;  and  if -the  remedy 
is  imperfect,  acquaint  the  legislature  therewith  at  its  next  session ; 

3.  He  is  to  make  the  appointments  and  supply  the  vacancies  mentioned  in 
this  code ; 

1  He  is  the  sole  official  organ  of  communication  between  the  government  of 
this  state  and  the  government  of  any  other  state  or  of  the  United  States ; 

5.  Whenever  any  legal  suit  or  proceeding  is  pending  against  this  state,  or 
which  may  affect  the  title  of  this  state  to  any  property,  or  which  may  result 
in  any  claim  against  the  state,  he  may  direct  the  attorney-general  to  appear 
on  behalf  of  the  state,  and  may  employ  such  additional  counsel  as  he  may 
jndge  expedient; 

6.  He  may  require  the  attorney-general  or  district  attorney  of  any  county 
to  inquire  into  the  affairs  or  management  of  any  corporation  existing  under 
the  laws  of  this  state ; 

7.  He  may  require  the  attorney-general  to  aid  any  district  attorney  in  the 
discharge  of  his  duties; 

8.  He  may  offer  rewards  not  exceeding  one  thousand  dollars  each,  payable 
ont  of  the  general  fund,  for  the  apprehension  of  any  convict  who  has  escaped 
from  the  state  prison,  or  of  any  person  who  has  committed  or  is  charged  with 
the  commission  of  an  offense  punishable  with  death ; 

9.  He  must  perform  such  duties  respecting  fugitives  from  justice  as  are 
prescribed  by  chapter  four,  of  title  twelve,  of  the  Penal  Code ; 
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§  381.    TO  TRANSMIT  LIST  OF  APPOINTMENTS  TO  LEOISLATUSE. 

Within  ten  days  after  the  meeting  of  the  legislature,  the  governor  must 
transmit  to  it  a  list  of  all  appointments  made  by  him  under  the  provisions  of 
section  one  thousand. 

History:     Enacted  March  12,   1872. 

§  382.  RECORDS  IN  OFFICE  OF.  The  governor  must  cause  to  be  kept 
the  following  records : 

1.  A  register  of  all  applications  for  pardon  or  for  commutation  of  any 
sentence,  with  a  list  of  the  official  signatures  and  recommendations  in  favor  of 
each  application; 

2.  A  register  of  statements  in  capital  cases  made  to  him,  with  his  action 
thereon ; 

3.  An  account  of  all  his  official  expenses  and  disbursements,  including  the 
incidental  expenses  of  his  department,  and  of  all  rewards  offered  by  him  for 
the  apprehension  of  criminals  and  persons  charged  with  crime ; 

4.  A  register  of  all  appointments  made  by  him,  with  date  of  commission, 
names  of  appointee  and  predecessor; 

5.  A  record  of  all  persons  confined  in  the  state  prison,  showing  the  name  of 
the  convict,  his  age  and  general  appearance,  when  and  where  convicted,  and 
of  what  crime,  the  time  of  his  sentence,  and  when  such  time  expires. 

History:    Enacted  March   12,   1872. 

§  383.  PERSONS  ACTING  AS  GOVERNOR.  Every  provision  in  the  laws 
of  this  state  in  relation  to  the  powers  and  duties  of  the  governor,  and  in 
relation  to  acts  and  duties  to  be  performed  by  others  toward  him,  extends  to 
the  persons  performing  for  the  time  being  the  duties  of  governor. 

History:     Enacted  March  12,   1872. 

§  384  SALARY  OF  GOVERNOR.  The  annual  salary  of  the  governor,  to 
include  all  services  rendered  ex  ofScio  as  member  of  any  board  or  commission 
as  now  required,  or  which  may  be  by  law  hereafter  devolved  upon  him,  six 
thousand  dollars. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code  Amdta. 
1877-8,  p.  3;   April  23,  1880,  Code  Amdts.  1880  (PoL  pt.)i  p.  84. 

§385.    SALARY    OF    PRIVATE    SECRETARY    OF    GOVERNOR.    The 

annual  salary  of  the  private  secretary  of  the  governor  is  four  thousand  dollars. 

History:  Enacted  March  12,  1872;  amended  April  23,  1880,  Code  Amdta. 
1880  (Pol.  pt.),  p.  84;   March  4,  1889,  Stats,  and  Amdts.  1889,  p.  55. 

§  386.  SALARY  OF  EXECUTIVE  SECRETARY.  The  executive  secretary 
of  the  governor  is  ex  officio  secretary  of  the  board  of  state  capitol  commis- 
sioners. The  annual  salary  of  the  executive  secretary  of  the  governor  and 
ex  oflScio  secretary  of  the  board  of  state  capitol  commissioners  is  two  thousand 
six  hundred  dollars. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code  Amdts. 
1877-8,  p.  3;  April  23,  1880,  Code  Amdts.  1880  (Pol.  pt),  p.  84;  March 
19,  1889,  StaU.  and  Amdts.  1889,  p.  403. 
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(396.    Duties  of. 


AETICLE  IV. 

UBUTENANT-GOVERNOR. 

S  397.    Per  diem,  etc.,  of  lieutenant-goTernor. 


§  306.    DUTIES  OF.    The  duties  of  the  lieutenant-governor  are  prescribed 
bj  the  constitution. 

History:   Enacted  March  12,  1872;  amended  April  23,  1880,  Code  Amdts. 
1880  (Pol.  pt),  p.  88. 


§  397.  FEB  DIEM,  ETC.,  OF  UEUTENANT-OOVEBNOB.  The  lieuten- 
ant-governor  shall  receive  the  same  per  diem  and  mileage,  and  sum  for  con- 
tingent expenses  as  the  speaker  of  the  assembly,  and  only  during  the  session 
of  the  legislature. 

History:    Enacted  March  12,  1872;   amended  April  1,  1878,  Code  Amdts. 
1877-8,  p.  3;    AprU  £'3,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  88. 


ARTICLE  V. 

OP  THE  SECRETARY  OP  STATE. 


5407.      Custody  of  records. 

f408.      Duties  of  secretary  of  state. 

8  409.      Distribution  of  statutes  and  journals. 

{410.      Distribution  of  reports  of  supreme 

court. 
§411.      To   mark   books   distributed. 
§412.      To  superintend  and  take  charge  of 

eapitol. 
§413.      To  furnish  fuel  and  stationery. 
§414.      Expenses  for  fuel,  etc.,  how  paid. 
§415.      OfScers  to  assist  secretary  of  state. 
§410.      Pees,  secretary  of  state.   Exceptions. 

Deposition  of  fees. 


S  417.      Salary  of  secretary  of  state. 

§  418.      Deputy  secretary  of  state,  salary. 

j  419.      Bookkeeper,  salary. 

§  420.      Salaries  of  clerks  and  employees. 

S  421.      Watchmen  for  eapitol  and  governor's 

mansion. 
§422.      Salary  of  special  clerks   (repealed). 
S  422%.  Secretary  of   state  to  appoint   two 
clerks. 
Official  bond. 

Itemized  account  of  expended  moneys. 
Special  policemen  for  state  eapitol 
grounds. 


§423. 
§424. 
§425. 


§407.  CUSTODY  OF  RECORDS.  The  secretary  of  state  is  charged  with 
the  custody : 

1.  Of  the  enrolled  copy  of  the  constitution ; 

2.  Of  all  acts  and  resolutions  passed  by  the  legislature; 

3.  Of  the  journals  of  the  legislature ; 
1  Of  the  great  seal ; 

5.  Of  all  books,  records,  deeds,  parchments,  maps,  and  papers,  kept  or 
deposited  in  his  office  pursuant  to  law. 

History:    Enacted  March   12,  1872. 

APPLIKD,  CITBD,  CONSTRI7BD,  RB-  Hilton,  69  Cal.  479,  495,  11  Pac.  Rep.  8  (con- 
V1&BRBD  TO,  etc.,  In:     Oakland  P.  Co.  vs.       strued  with  S  261   ante). 

§  408.  DUTDBS  OF  SECRETARY  OF  STATE.  In  addition  to  the  duties 
prescribed  by  the  constitution,  it  is  the  duty  of  the  secretary  of  state : 

1.  To  attend  at  every  session  of  the  legislature,  for  the  purpose  of  receiving 
bills  and  resolutions  thereof,  and  to  perform  such  other  duties  as  may  be 
devolved  upon  him  by  resolution  of  the  two  houses,  or  either  of  them ; 

2.  To  keep  a  register  of,  and  attest  the  official  acts  of,  the  governor ; 

3.  To  affix  the  great  seal,  with  his  attestation,  to  commissions,  pardons,  and 
other  public  instruments,  to  which  the  official  signature  of  the  governor  is 
f^uired; 

Pol.  c— c 
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4.  To  record  in  proper  books  all  conveyances  made  to  the  state  (except 
conveyances  made  under  the  revenue  law  of  lands  sold  for  taxes),  and  all 
articles  of  incorporation  filed  in  his  office ; 

5.  To  receive  and  record  in  proper  books  the  official  bonds  of  all  the  officers 
whose  bonds  are  fixed  by  part  three  of  this  code,  and  then  to  deliver  the 
original  to  the  state  treasurer ; 

6.  To  record  in  a  proper  book  all  changes  of  names  certified  to  him  by  the 
county  clerks,  in  the  manner  in  which  such  record  is  now  made ; 

7.  To  take  and  file  in  his  office  receipts  for  all  books  distributed  by  him,  and 
to  direct  the  county  clerk  of  each  county  to  do  the  same ; 

8.  To  certify  to  the  governor  the  names  of  those  persons  who  have  received 
at  any  election  the  highest  number  of  votes  for  any  office,  the  incumbent  of 
which  is  commissioned  by  the  governor; 

9.  To  furnish,  on  demand,  to  any  person  paying  the  fees  therefor,  a  certi- 
fied copy  of  all  or  any  part  of  any  law,  record,  or  other  instrument  filed, 
deposited,  or  recorded  in  his  office; 

10.  To  deliver  to  the  superintendent  of  state  printing,  at  the  earliest  day 
practicable  after  the  final  adjournment  of  each  session  of  the  legislature,  an 
index  of  all  laws,  resolutions  (with  marginal  notes),  and  journals,  kept,  passed, 
or  adopted  at  such  session; 

11.  To  present  to  the  legislature,*  at  the  commencement  of  each  session 
thereof,  a  full  account  of  all  purchases  made  and  expenses  incurred  by  him 
in  fumishiog  fuel,  lights,  and  stationery; 

12.  To  keep  a  fee  book,  in  which  must  be  entered  all  fees,  commissions,  and 
compensation  of  whatever  nature  or  kind  by  him  earned,  collected,  or  charged, 
with  the  date,  name  of  payer,  paid  or  not  paid,  and  the  nature  of  the  service 
in  each  case,  which  book  must  be  verified  annually  by  his  affidavit  entered 
therein ; 

13.  To  file  in  his  office  descriptions  of  seals  in  use  by  the  different  state 
officers  and  furnish  such  officers  with  new  seals  whenever  required; 

14.  To  discharge  the  duties  of  member  of  the  state  board  of  examiners,  state 
capitol  commissioner,  state  sealer  of  weights  and  measures,  and  all  other  duties 
required  of  him  by  law ; 

15.  To  report  to  the  governor  at  the  time  prescribed  in  section  three  hun- 
dred and  thirty-two,  a  detailed  account  of  all  of  his  official  actions  since  his 
previous  reports,  and  accompanying  the  report  with  a  detailed  statement, 
under  oath,  of  the  manner  in  which  all  appropriations  for  his  office  have  been 
expended. 

History:    Enacted  March  12,  1872;   amended  April  23,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  85;    February  28,  1908,  Stats,  and  Amdts.  1903,  p.  58. 

§  409.  DISTRIBUTION  OF  STATUTES  AND  JOURNALS.  Immediately 
after  the  laws,  resolutions,  and  journals  mentioned  in  subdivision  tenth  of 
the  preceding  section  are  bound,  the  secretary  of  state  must  distribute  the 
same,  as  follows : 

1.  To  each  department  of  the  government  at  Washington,  and  of  the  gov- 
ernment of  this  state,  one  copy; 

2.  To  the  library  of  congress,  the  state  library,  and  to  the  supreme  court 
library,  two  copies  each; 


Tt«.I,cli.III,art.V.]  RBPORTS   OF   SUPREBISl   COURT.  (88)      11410-418 

3.  To  each  of  the  states,  two  copies ; 

i  To  each  of  our  members  of  congress,  and  to  each  of  the  United  States 
district  judges,  judges  of  the  supreme  and  superior  courts  of  this  state,  one 
copy; 

5.  To  the  lieutenant-governor,  each  member  of  the  legislature,  secretary  of 
the  senate,  and  clerk  of  the  assembly,  at  the  session  when  such  laws  and 
joDraals  were  adopted,  one  copy; 

6.  To  each  of  the  incorporated  colleges  of  the  state,  the  university,  and  to 
such  other  literary  and  scientific  institutions  as  in  his  opinion  may  secure  an 
interchange  of  works,  one  copy; 

7.  Of  the  laws  alone,  to  the  county  clerk  of  each  county,  in  the  cheapest  and 
most  expeditious  manner,  to  be  by  the  sheriff  distributed  under  the  direction 
of  the  clerks,  one  copy  for  the  board  of  supervisors,  one  copy  to  each  county 
officer,  and  each  justice  of  the  peace  and  police  judge;  and  of  the  journals, 
three  copies  of  each  house  to  each  county  clerk,  for  the  use  of  the  county. 

History:    Enacted  March  12,  1872;    amended  February  28,  1903,  Stats, 
and  Amdts.  1908,  p.  60. 

§  410.  DISTRIBUTION  OF  BEPOBTS  OF  SUPBEME  COUBT.  He  must 
distribute  of  the  bound  volumes  of  the  decisions  of  the  supreme  court,  as  soon 
as  he  receives  them : 

L  To  each  state,  one  copy; 

2.  To  the  library  of  congress,  the  state  library,  and  the  supreme  court 
library,  two  copies  each ; 

3.  To  each  department  of  this  state,  and  to  each  of  the  United  States  district 
judges  for  this  state,  supreme  and  superior  judges  of  this  state,  and  to  the 
judges  of  the  police  court  of  San  Francisco,  one  copy ; 

4.  To  each  district  attorney  and  county  clerk,  one  copy, 

5.  To  the  reporter  of  the  decisions,  ten  copies. 

History:    Enacted  March  12,  1872;    amended  February  28,  1903,  Stats, 
and  Amdts.  1903,  p.  60. 

§411.  TO  HARK  BOOKS  DISTRIBUTED.  The  secretary  of  state  must 
indelibly  mark  each  book  distributed  to  officers  in  this  state  (except  legislative 
officers  and  the  reporter)  with  the  name  of  the  county  to  which  and  the  official 
designation  of  the  officer  to  whom  it  is  sent.  Such  books  remain  the  property 
of  the  state,  and  must  be  by  the  officers  receiving  them  delivered  to  their 
successors. 

History:     Enacted  March   12,   1872. 

§412.    TO  SUPERINTEND  AND  TAKE  CHARGE  OF  CAPITOL.    The 

secretary  of  state  is  the  superintendent  and  has  charge  of  the  state  capitol, 
and  he  must  keep  the  same,  together  with  all  property  therein,  in  good  order 
and  repair. 

History:    Enacted  March   12,   1872. 

§413.  TO  FURNISH  FUEL  AND  STATIONERY.  Fuel,  lights,  and  sta- 
tionery for  the  senate  and  assembly,  supreme  court,  and  state  and  supreme 
court  libraries,  and  for  aU  officers  having  their  offices  or  chambers  in  the  state 
Capitol,  must  be  furnished  by  the  secretary  of  state. 

History:     Enacted  March   12.   1872. 


H414-4M        <M)        SBCnRBTART    AN1>    ASSISTANT— FBBS,    DISFOSITIOH    OF. 

§414.  EXPENSES  FOB  FUEL,  ETC.,  HOW  PAID.  The  expei 
curred  by  liim  in  carrying  into  effect  the  provisions  of  sections  four  1 
and  nine,  fonr  hundred  and  ten,  four  hundred  and  twelve,  and  four  1 
and  thirteen,  must  be  audited  by  the  board  of  examiners  and  paid  oul 
moneys  specially  appropriated  for  that  purpose. 

History:     Enacted   March   12,   1872. 

§  416.    OFFICERS  TO  ASSIST  SECBETARY  OF  STATE.    The  s. 

of  state,  to  assist  him  in  the  discharge  of  the  duties  of  his  office,  may 
the  following  executive  officers  and  no  other:  One  deputy  secretary  of 
keeper  of  the  archives,  a  bookkeeper,  five  recording  clerks,  one  stal 
one  janitor,  one  janitor's  clerk,  two  engineers,  one  of  whom  shall  sei 
during  the  sessions  of  the  legislature,  two  firemen,  one  of  whoul  shs 
only  during  the  sessions  of  the  legislature,  four  porters  for  the  capit( 
ing,  one  porter  for  office  of  secretary  of  state,  three  watchmen,  two 
attendants,  one  of  whom  shall  serve  only  during  the  sessions  of  the  leg 
also  two  special  clerks  in  each  legislative  year,  to  serve  from  January 

April  first. 

History:  Original  section  relating  to  translation  of  laws  into  Spaniel 
etc.,  enacted  March  12,  1872;  repealed  March  9,  1897,  Stats,  and  Amdti 
1897,  p.  99;  present  section  enacted  February  28,  1903,  Stats,  and  Amdti 
1903,  pp.  60,  61. 

§  416.  FEES,  SECBETABY  OF  STATE.  EXCEPTIONS.  DISPC 
OF  FEES.  The  secretary  of  state,  for  services  performed  in  his  ofiB 
charge  and  collect  the  following  fees: 

1.  For  a  copy  of  any  law,  resolution,  record,  or  other  document 
on  file  in  his  oflSce,  twenty  cents  per  folio. 

2.  For  comparing  a  copy  of  any  law,  resolution,  record,  or  other  c 
or  paper  with  the  original,  or  the  certified  copy  of  the  original,  on  f 
ofSce,  five  cents  per  folio. 

3.  For  afiixing  certificate  and  seal  of  state,  unless  otherwise  prov 
two  dollars. 

4.  For  filing  articles  of  incorporation,  if  the  capital  stock  am 
twenty-five  thousand  dollars  or  less,  fifteen  dollars;  if  the  capi 
amounts  to  over  twenty-five  thousand  dollars,  and  not  over  seventy-: 
sand  dollars,  twenty-five  dollars ;  if  the  capital  stock  amounts  to  ovei 
five  thousand  dollars,  and  not  over  two  hundred  thousand  dollars,  fift; 
if  the  capital  stock  amounts  to  over  two  hundred  thousand  dollars 
over  five  hundred  thousand  dollars,  seventy-five  dollars;  if  the  cap 
is  over  five  hundred  thousand  dollars,  and  not  over  one  million  do 
hundred. dollars;  if  the  capital  stock  is  over  one  million  dollars,  fifi 
additional  for  every  five  hundred  thousand  dollars  or  fraction  t 
capital  stock  over  and  above  one  million  dollars;  for  filing  articles 
poration  without  capital  stock,  except  co-operative  associations,  fiv 
for  filing  articles  of  incorporation  of  co-operative  associations,  fom 
the  act  of  eighteen  hundred  and  ninety-five,  and  acts  supplemental 
or  amendatory  thereof,  fifteen  dollars. 

5.  For  recording  articles  of  incorporation,  twenty  cents  per  folio, 

6.  For  issuinpr  certificate  of  incorporation,  three  dollars. 
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7.  For  filing  certificate  of  increase  of  capital  stock,  five  dollars  for  every 
fifty  thousand  dollars  or  fraction  thereof  of  such  increase. 

8.  For  filing  certificate  of  decrease  of  capital  stock,  five  dollars. 

9.  For  filing  notice  of  removal  of  principal  place  of  business,  five 
dollars. 

10.  For  filing  amended  articles  of  incorporation,  unless  otherwise  provided 
for,  five  dollars. 

11.  For  filing  certificate  of  creation  of  bonded  indebtedness,  or  increase  or 
decrease  thereof,  five  dollars. 

12.  For  issuing  certificate  of  increase  or  decrease  of  capital  stock,  three 
dollars. 

13.  For  filing  certificate  on  continuance  of  existence,  five  dollars. 

14.  For  issuing  certificate  of  continuance  of  existence,  three  dollars. 

15.  For  filing  claim  to  trademark,  and  issuing  certificate  of  filing,  five 
dollars. 

16.  For  issuing  certificate  of  filing  of  any  document,  not  otherwise  provided 
for,  three  dollars. 

17.  For  filing  certificate  of  increase  or  decrease  of  number  of  directors,  five 
dollars. 

18.  For  issuing  certificate  of  increase  or  decrease  of  number  of  directors, 
three  dollars. 

19.  For  receiving  and  recording  each  ofiicial  bond,  five  dollars. 

20.  For  filing  notice  of  appointment  of  agent,  five  dollars. 

21.  For  each  commission,  passport,  or  other  document  signed  by  the  gov- 
ernor and  attested  by  the  secretary  of  state  (pardons,  military  commissions, 
and  extradition  papers  excepted),  five  dollars. 

22.  For  each  patent  for  land  issued  by  the  governor,  if  for  one  hundred 
and  sixty  acres  or  less,  one  dollar ;  and  for  each  additional  one  hundred  and 
sixty  acres,  or  fraction  thereof,  one  dollar. 

23.  For  issuing  certificate  of  ofi&cial  character,  two  dollars. 

24.  For  recording  miscellaneous  documents  or  papers,  twenty  cents  per 
folio. 

25.  For  filing  certified  copy  of  order  and  decree  of  court,  changing  name, 
five  dollars. 

No  member  of  the  legislature  or  state  officer  shall  be  charged  for  any 
search  relative  to  matters  appertaining  to  the  duties  of  their  office ;  nor  shall 
they  be  charged  any  fee  for  a  certified  copy  of  any  law  or  resolution  passed 
by  the  legislature  relative  to  their  official  duties. 

All  fees  collected  by  the  secretary  of  state  must,  at  the  end  of  each  month, 
be  paid  into  the  state  treasury.  Three  thousand  dollars  of  such  monthly  re- 
tnrns  shall  be  credited  to  and  constitute  the  state  library  fund,  and  the  bal- 
ance shall  be  paid  into  the  general  fund  of  the  state. 

History:  Enacted  March  7,  1881,  Stats,  and  Amdts.  1881,  pp.  65,  66; 
March  16,  1895,  Stats,  and  Amdts.  1895,  pp.  63,  64;  February  "28,  1901, 
Stats,  and  Amdts.  1900-1,  pp.  86-88;  February  13,  1903,  Stats,  and  Amdts. 
1903,  pp.  27,  28;   March  21,  1905,  Stats,  and  Amdts.  1905,  p.  623. 

§  417.  CALAKY  OF  SECBETASY  OF  STATE.  The  annual  salary  of  the 
secretary  of  state,  to  include  all  services  rendered  ex  officio  as  member  of  any 
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board  or  commissioii  as  now  required,  or  which  may  be  by  law  hereaf 
Yolved  upon  him,  is  three  thousand  dollars. 

History:     Eoacted    March    12,    1872;     amended    April    1,    1878,  Code 
Amdts.  1877-8,  p.  8;    April  23,  1880,  Code  Amdts.  1880  (Pol.  pt),  p.  86. 

§  418.  DEPUTY  SECBETARY  OF  STATE,  8ALABY.  The  annual 
of  the  deputy  secretary  of  state  is  two  thousand  seven  hundred  « 
Such  salary  shall  be  payable  in  the  same  manner  as  salaries  of  othe 
officers. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  4;    March  £2,  1905,  Btats.  and  Amdts.  1905,  p.  784. 

§  419.  BOOKKEEPER,  SALARY.  The  annual  salary  of  the  bool 
shall  be  twenty-four  hundred  dollars,  payable  at  the  same  time  and 
same  manner  as  other  state  officers. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  4;  April  23,  1880,  Code  Amdts.  1880  (Pol.  pt),  p.  86; 
March  22,  1905,  Stats,  and  Amdts.  1905,  p.  784. 

§  420.  SALARIES  OF  CLERKS  AND  EMPLOYEES.  The  annua 
of  the  keeper  of  the  archives  is  two  thousand  dollars ;  of  each  recordin 
sixteen  hundred  dollars;  of  the  statistician,  two  thousand  dollars; 
janitor,  two  thousand  dollars;  of  the  janitor's  clerk,  sixteen  hundred 
of  one  engineer,  fifteen  hundred  dollars;  of  one  fireman,  ten  hund 
eighty  dollars ;  of  one  elevator  attendant,  nine  hundred  dollars ;  of  eac 
of  the  capitol  building,  ten  hundred  and  eighty  dollars ;  of  the  portei 
secretary  of  state's  office,  seven  hundred  and  twenty  dollars;  of  eacl 
man,  ten  hundred  and  eighty  dollars.  The  monthly  salary  of  the 
serving  during  the  sessions  of  the  legislature  is  one  hundred  and  tw 
dollars;  of  the  fireman  serving  during  the  sessions  of  the  legislature 
dollars;  of  the  elevator  attendant  serving  during  the  sessions  of  th< 
ture,  seventy-five  dollars,  and  each  special  clerk  serving  from  the  fir$ 
January  to  the  first  day  of  April  during  each  legislative  year,  one 
and  twenty-five  dollars.  All  such  salaries  are  payable  in  the  same 
and  at  the  same  time  as  other  state  officers. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Co 
Amdts.  1877-8,  p.  4;  April  23,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  8 
February  28,  1903,  Stats,  and  Amdts.  1903,  p.  61. 

§421.    WATCHMEN   FOR   CAPITOL  AND   OOVERNOR'S    M 

The  watchmen  employed  in  the  state  capitol  and  for  the  governor's 
shall  have  the  power  of  peace  officers,  and  shall  receive  for  their  s( 
annual  salary  of  twelve  hundred  dollars,  payable  at  the  same  time  a 
same  manner  as  other  state  officers. 

History:  Original  act  relating  to  salary  of  general  clerk,  enacted  Mai 
12,  1872;  repealed  April  23,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  88;  pr 
ent  section  enacted  February  20,  1905,  Stats,  and  Amdts.  1905,  p.  10,  t( 
effect  immediately. 

§422.    SALARY  OF  SPECIAL  CLERKS  (repealed). 

History:  Enacted  March  12,  1872;  amended  April  23,  1880,  C 
Amdts.  1880  (Pol.  pt),  p.  86;  repealed  February  28,  1903,  Stats,  j 
Amdts.   1903,  p.  61. 
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§  4221/2-  SECRETARY  OF  STATE  TO  APPOINT  TWO  CLERKS.  From 
the  first  day  of  May,  nineteen  hundred  and  one,  to  the  first  day  of  January, 
nineteen  hundred  and  three,  the  secretary  of  state  is  hereby  authorized  to 
appoint  two  additional  clerks  in  his  ofiSce,  who  shall  be  civil  executive 
officers;  said  clerks  to  be  paid  the  same  salary  as  other  dferks  employed  by 
the  secretary  of  state,  and  be  payable  at  the  same  time  and  in  the  same  man- 
ner as  other  state  officers  are  paid. 

History:    Enacted  March  12,  1901,  Stats,  and  Amdtt.  1900-1,  p.  271. 

§  423.  OFFICIAL  BOND.  The  secretary  of  state  must  execute  an  official 
bond  in  the  sum  of  ten  thousand  dollars. 

History:    Enacted  March   12,  1872. 

§424.  ITEMIZED  ACCOUNT  OF  EXPENDED  MONEYS.  All  state 
officers  and  appointees  shall  produce  itemized  accounts  for  all  moneys,  other 
than  salaries,  expended  by  them,  accompanied  by  affidavit  that  the  money  has 
been  expended. 

History:    Enacted  April  1,  1878,  Code  Amdta.  1877-8,  p.  5. 

§  425.    SPECIAL  POLICEMEN  FOB  STATE  CAPITOL  OBOUNDS.    The 

board  of  capitol  commissioners  shall  appoint  three  special  policemen,  to  hold 
office  during  its  pleasure,  for  the  state  capitol  grounds,  who  shall  have  the 
power  of  peace  officers,  and  receive  for  their  services  a  salary  of  one  hundred 
dollars  per  month  each,  payable  as  the  salaries  of  other  state  officials. 

History:     Enacted   March  15,   1887,  Stats,  and  Amdts.   1887,  p.  155; 
amended  March  20,  1889,  Btats.  and  Amdts.  1889,  p.  427. 

ARTICLE  VL 

CONTROLLER. 

( 433.    General  duties  of.  §  439.    Employees  of  controller. 

f  434.    Certificate  of  settlement.  §  440.    Salaries. 

1435.  Separate  account  of  school  fnnd  to      §441.    Porter. 

be  kept  by  controller.  §  442.    Official  bond. 

1 436.  Order    in    which    warrants    must    ba      §  443.    Controller's  estimate  of  school-tax. 

drawn.  §  444.    Grammar-school     course     fund,     how 

1437.  Proceedings  against  defaulters.  raised  (repealed). 
§438.    Salary  of  controller. 

§433.    OENEBAL  DUTIES  OF.    It  is  the  duty  of  the  controller: 

1.  To  snperintend  the  fiscal  concerns  of  the  state; 

2.  To  report  to  the  governor,  on  the  second  Monday  in  October  next  pre- 
ceding each  regular  session  of  the  legislature,  a  statement  of  the  funds  of  the 
state,  its  revenues,  and  of  the  public  expenditures  during  the  two  preceding 
fiscal  years,  together  with  a  detailed  estimate  of  the  expenditures  to  be  de- 
frayed from  the  treasury  for  the  two  ensuing  fiscal  years,  specifying  therein 
each  object  of  expenditure,  and  distinguishing  between  such  as  are  provided 
for  by  permanent  or  temporary  appropriations  and  such  as  must  be  provided 
for  by  a  new  statute,  and  suggesting  the  means  from  which  such  expenditures 
are  to  be  defrayed; 

3.  To  accompany  his  biennial  report  with  tabular  statements,  showing: 
1.  The  amount  of  each  appropriation  for  the  two  preceding  fiscal  years,  the 
amounts  expended,  and  the  balance,  if  any ;  2.  The  amount  of  revenue  charge- 
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able  to  each  county  for  such  years,  the  amount  paid,  and  the  amount  unpaid 
or  due  therefrom; 

4.  When  requested,  to  give  information  in  writing  to  either  house  of  the 
legislature  relating  to  the  fiscal  affairs  of  the  state  or  the  duties  of  his  office ; 

5.  To  suggest  plans  for  the  improvement  and  management  of  the  public 
revenues ; 

6.  To  keep  and  state  all  accounts  in  which  the  state  is  interested; 

7.  To  keep  an  account  of  all  warrants  drawn  upon  the  treasurer,  and  a 
separate  account  under  the  head  of  each  specific  appropriation,  showing  at 
all  times  the  unexpended  balance  of  such  appropriation ; 

8.  To  keep  an  account  between  the  state  and  the  treasurer,  and  therein 
charge  the  treasurer  with  the  balance  in  the  treasury  when  he  came  into 
office,  and  with  all  moneys  received  by  him,  and  credit  him  with  all  warrants 
drawn  on  and  paid  by  him ; 

9.  To  keep  a  register  of  warrants,  showing  the  fund  upon  which  they  are 
drawn,  the  number,  in  whose  favor,  for  what  service,  the  appropriation 
applicable  to  the  payment  thereof,  when  the  liability  accrued,  and  a  receipt 
from  the  person  to  whom  the  warrant  is  delivered; 

10.  To  audit  all  claims  against  the  state  in  cases  where  there  is  [are]  suffi- 
cient provisions  of  law  for  the  payment  thereof; 

11.  To  examine  and  settle  the  accounts  of  all  persons  indebted  to  the  state, 
and  to  certify  the  amount  to  the  treasurer,  and  upon  presentation  and  filing 
of  the  treasurer's  receipt  therefor  to  give  such  person  a  discharge  and  charge 
the  treasurer  therewith; 

12.  In  his  discretion  to  require  any  person  presenting  an  account  for  settle- 
ment to  be  sworn  before  him,  and  to  answer,  orally  or  in  writing,  as  to  any 
facts  relating  to  it ; 

13.  To  require  all  persons  who  have  received  any  moneys  belonging  to  the 
state  and  have  not  accounted  therefor  to  settle  their  accounts; 

14.  In  his  discretion  to  inspect  the  books  of  any  person  charged  with  the 
receipt,  safe-keeping,  or  disbursement  of  public  moneys; 

15.  In  his  discretion  to  require  all  persons  who  have  received  moneys  or 
securities,  or  have  had  the  disposition  or  management  of  any  property  of  the 
state  of  which  an  account  is  kept  in  his  office,  to  render  statements  thereof  to 
him;  and  all  such  persons  must  render  such  statement  at  such  times  and  in 
such  form  as  he  may  require ; 

16.  To  direct  and  superintend  the  collection  of  all  moneys  due  the  state, 
and  institute  suits  in  its  name  for  all  official  delinquencies  in  relation  to  the 
assessment,  collection,  and  payment  of  the  revenue,  and  against  persons  who 
by  any  means  have  become  possessed  of  public  money  or  property  and  fail  to 
pay  over  or  deliver  the  same,  and  against  all  debtors  of  the  state;  of  which 
suits  the  courts  of  Sacramento  county  have  jurisdiction,  without  regard  to 
the  residence  of  the  defendants; 

17.  To  draw  warrants  on  the  treasurer  for  the  payment  of  moneys  directed 
by  law  to  be  paid  out  of  the  treasury;  but  no  warrant  must  be  drawn  unless 
authorized  by  law  and  upon  an  unexhausted  specific  appropriation  provided 
by  law  to  meet  the  same.  Every  warrant  must  be  drawn  upon  the  fund  out 
of  which  it  is  payable,  and  specify  the  service  for  which  it  is  drawn,  when 
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the  liability  accrued,  and  the  specific  appropriation  applicable  to  the  payment 
thereof; 

18.  To  furnish  the  state  treasurer  with  a  list  of  warrants  drawn  upon  the 
treasury; 

19.  To  have  printed  and  forwarded  to  the  auditor  of  each  county  blank 
state  licenses; 

20.  To  authenticate  with  his  ofiScial  seal  all  drafts  and  warrants  drawn  by 
him,  and  all  copies  of  papers  issued  from  his  ofiice ; 

21.  To  perform  the  duties  of  a  member  of  the  state  board  of  equalization, 
and  of  the  state  board  of  tide  land  commissioners,  and  such  other  duties  as 
are  prescribed  by  law. 

History:  Enacted  March  12,  1872^.  The  provision  of  this  code  (§365 
ante),  creating  a  "state  board  of  tide  land  commissioners/'  was  repealed 
January  13,  1876,  Code  Amdts.  1875-6,  p.  15. 

1.  Applied,  cited,  construed,  referred  to. 
2-4.  "Appropriation" — What  is. 

5.  Appointment  of  agent 

6.  Bonds  and  coupons,  how  paid. 

7.  Counsel  fees  in  tax  suits. 

8.  Executive  officer. 

9.  Limitation  on  authority. 

10.  Mandamus. 

11.  Settlement  of  controller. 

12.  Venue  in  actions  by. 

1.  APPI^IED,  CITED,  CONSTRUE»>,  RE- 
PETRRBD  TO,  etc..  In:  Stratton  vs.  Green, 
45  Cal.  149,  150  (construed);  People  vs. 
Plumas  Eureka  M.  Co.,  61  Cal.  566.  567 
(cited);  Basrsett  vs.  Dunn,  69  Cal.  76,  76,  10 
Pac.  Rep.  125  (applied);  Marshall  vs.  Dunn. 
69  Cal.  223,  225,  10  Pac.  Rep.  399  (applied); 
People  vs.  Melone,  73  Cal.  674.  577,  15  Paa 
Rep.  294  (cited);  Proll  vs.  Dunn,  80  Cal. 
220.  222,  224.  226,  22S,  22  Pac.  Rep.  143  (con- 
strued); People  vs.  Central  Pac.  R.  Co.,  105 
Cal.  576.  596.  88  Pac.  Rep.  905  (applied); 
Ingram  vs.  Colgan.  106  Cal.  113,  116,  46  Am. 
8t  Rep.  221,  38  Pac.  Rep.  316.  39  Id.  437,  28 
L.  R,  A.  187  (cited);  San  Francisco  &  F.  L. 
Co.  vs.  Banbury,  106  Cal.  129,  133,  136,  87 
Pac  Rep.  801.  89  Id.  439  (cited);  Bickerdike 
vs.  State,  144  Cal.  681,  684,  78  Pac.  Rep.  270 
(cited). 

X  "APPROFRIATIONw— What  l». — To  an 
appropriation  within  meaning:  of  constitu- 
tion nothinsT  more  Is  requisite  than  desierna- 
tion  of  amount  and  fund  out  of  which  it 
shall  be  paid.  It  is  not  essential  to  its 
validity  that  funds  to  meet  the  same  should 
be  at  time  in  treasury.  Provision  that  no 
warrant  shall  be  drawn  except  there  be 
an  unexhausted  specific  appropriation  to 
meet  same  Is  only  that  controller  shall  not 
draw  warrant  for  specific  object  when  he 
has  already  drawn  for  full  amount  of  ap- 
propriation made  for  that  object.  That 
amount  to  be  devoted  to  payment  for  cer- 
tain object  be  specified  is  first  essential  to 
an  efficient  appropriation.  —  Ingrram  vs. 
Colgan.  106  Cal.  113,  116-118,  46  Am.  St. 
Rep.  221,  38  Pac.  Rep.  815.  39  Id.  437.  28  Lb 
R.  A.  187. 

3.  By  specific  appropriation  Is  under- 
stood an  act  by  -which  named  sum  of  money 


has  been  set  apart  In  treasury  and  devoted 
to  payment  of  particular  claim  or  demand. 
•—Stratton  vs.  Green,  45  Cal.  149,  151. 

4.  The  word  ^'fnnd"  is  used  in  sub- 
division 17  as  an  alternative  for  "appro- 
priation," and  is  not  used  in  technical  sense 
as  desisrnatlns  separate  funds  in  treasury. 
Appropriation  act  need  not  specify  fund 
upon  which  warrant  Is  to  be  drawn,  pro- 
vided there  Is  specific  appropriation  asrainst 
which  warrant  may  be  drawn.  Where  ap- 
propriation is  not  by  express  words  made 
payable  out  of  some  one  of  separate  funds 
in  treasury,  it  is  payable  out  of  greneral 
fund. — Proll  vs.  Dunn.  80  Cal.  220,  228.  22 
Pac.   Rep.  143. 

8.  APPOINTMENT  OF  AGENT.— No  au- 
thority is  conferred  upon  controller  to  ap- 
point agrent  for  purpose  of  taking  any 
step  in  reference  to  issuance  of  deeds  to 
state  for  property  struck  off  to  it  under 
provisions  of  S  3775  post  (Van  Fleet, 
J.,  dis.). — San  Francisco  &  F.  L.  Co. 
vs.  Banbury.  106  Cal.  129,  133.  37  Pac.  Rep. 
801,   802,   39  Pac.  Rep.   439. 

e.  BONDS  AND  COUPONS,  Issued  by  the 
state,  rank  as  audited  claims,  and  con- 
troller may  draw  his  warrant  for  their 
payment  without  approval  of  state  board  of 
examiners. — Meyer  vs.  Porter,  65  Cal.  67,  70, 
2  Pac.  Rep.  8S4;  Freehill  vs.  Chamberlain, 
66  Cal.  603,  604,  4  Pac.  Rep.  646;  Sawyer  vs. 
Colgran,  102  Cal.  283,  285,  36  Pac.  Rep.  580. 

7.  COUNSEL  FEES  of  assistants  engragred 
by  attorney-greneral  in  action  to  recover 
delinquent  taxes  cannot  be  allowed  undeV 
this  section. — People  vs.  Central  Pac.  R.  Co., 
105  Cal.  576,  597.  38  Pac.  Rep.  905. 

8.  EXECUTIVE  OFFICER.  —  Controller 
Is  an  executive  oflncer  of  state  ({343  ante) 
and  must  be  elected  and  qualify  as  required 
by  constitution. — People  ex  reL  Brooks  vs. 
Helony,  16  CaL  68,  62. 

9.  LIMITATION  ON  AUTHORITY.— Under 

this  section,  authority  and  duty  of  con- 
troller to  draw  warrants  upon  treasury  are 
In  first  instance  limited  to  cases  in  which 
he  is  authorized  by  some  law  to  do  so,  and 
in    which    law    has    also    provided    specific 
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appropriation     for     payment. — Stratton    vs. 
Green,  45  Cal.  149,  151. 

10.  MANDAMUS  DOBS  NOT  LIB  to  com- 
pel controller  to  draw  warrant  where  no 
appropriation  has  been  made  by  legislature. 
— People  ex  rel.  McCauley  vs.  Brooks,  16 
Cal.  11,  29;  Baggett  vs.  Dunn,  69  Cal.  75, 
76,  10  Pac.  Rep.  125;  Marshall  vs.  Dunn,  69 
Cal.  223,  10  Pac.  Rep.  399. 

11.  SBTTLBMBNT  OF  CONTROLLBR 
WITH  COUNTY  TRBASURBR  is  conclu- 
sive, especially  where  acquiesced  in  for 
several  years. — People  ex  reL  Smith  vs. 
Lattimore,   19   Cal.   365,   878. 

12.  TBNUB  IN  ACTIONS  brouffht  under 
subdivision  16  cannot  be  changed  from 
Sacramento  County  on  ground  of  residence 
of  defendant. — People  vs.  Plumas  Eureka 
M.  Co.,  61  Cal.  666,  667. 

Board  of  eqaallsatloiiy  controller  !■  ex 
ofllclo  member  of. — See  Const.  1879  art.  XIII 
9  9;   HBNNING'S   GBNBRAL   LAWS    p.   xcix. 

Board  of  examlnera.  haa  sapervlsloii  of 
eontroller. — See  post  89  672,  674,  675,  678  and 
notes. 


CanTasaer  of  retnnui  of  eleetlon 
tIsIob  of  the  conatftntloii.^ — See  Const  1879 
art.  XVIII  S2;  HBNNING'S  GBNBRAL 
LAW^S  p.  cii. 

Lost  ^warrants,  payment  of. — See  HBN- 
NING'S GBNBRAL  LAWS  p.   1308. 

Bleetlon  of  controller. — See  Const.  1879 
art.  V  9  17;  HBNNING'S  GBNBRAL  LAWS  p. 
Ixxvii;  also  ante  9  348. 

Impeaehment  of  eontroller. — See  Const. 
1879  art.  IV  918;  HBNNING'S  GBNBRAL 
LAWS    p.    IXXi. 

W^llfnl  ontlaBion  of  doty  a  misdemeanor* 
^See   KBRR'S   CYC.   PBN.  CODB   9176. 

See  also  post  9  672. 

Appropriations,  ^vrbat  are,  etc. — See  mono* 
erraphic  note  22  Am.  St.  Rep.  638-647. 

Pnbltc  purposes  for  ^rhlch  money  may  be 
appropriated. — See  monogrraphlc  note  by  B. 
A.   Rich.   14  L.  R.  A.  474. 

Wlien  the  act  of  an  Incumbent  of  ofllce  in 
to  be  regarded  as  an  oHlclal  act  and  vrbeo 
not. — See  monogrraphlc  note  6  Am.  St.  Rep. 
180. 


§434.  CERTIFICATE  OF  SETTLEMENT.  The  certificate  mentioned  in 
subdivision  eleven  of  section  four  hundred  and  thirty-three  must  show  by 
whom  the  payment  is  to  be  made,  the  amount  thereof,  and  the  funds  into 
which  it  is  to  be  paid,  and  must  be  numbered  in  order,  beginning  with  number 
one  at  the  commencement  of  each  fiscal  year. 

History:     Enacted   March   12,   1872. 

Applied,  cited,  eonstmed,  referred  to,  Banbury,  106  Cal.  129,  133,  37  Pac  Rep.  801. 
etc.,    in:      San    Francisco    &    F.    L.    Co.    vs.       39  Id.  439  (cited). 

§  436.  SEPABATE  ACCOUNT  OF  SCHOOL  FUND  TO  BE  KEPT  BY 
CONTBOLLEB.  The  controller  must  keep  a  separate  account  of  the  school 
fund,  and  of  the  interest  and  income  thereof,  together  with  such  moneys  as 
may  be  raised  by  special  tax  or  otherwise  for  school  purposes.  He  must, 
on  the  first  Monday  in  January  and  on  the  first  Monday  in  July  in  each  year, 
report  to  the  superintendent  of  public  instruction  a  statement  of  the  securi. 
ties  belonging  to  the  school  fund,  of  the  moneys  in  the  treasury  subject  to 
apportionment,  and  the  several  sources  from  which  they  tccrued.  He  must 
draw  his  warrant  on  the  state  treasurer  in  favor  of  any  county  treasurer, 
whenever  such  county  treasurer  presents,  with  his  indorsement,  an  order 
drawn  by  the  superintendent  of  public  instruction  in  favor  of  such  county; 
and  the  warrant  so  drawn  is  not  subject  to  the  provisions  of  article  eighteen 

of  this  chapter. 

History:    Enacted  March  12,  1872;    amended  March  31,  1891,  Stats,  and 
Amdts.   1891,   pp.   471,   472. 

Applied,     elted,     eonatmed,     referred     to,  State  school  fund,  apportlonmeiit  of. — See 

etc.,    in:      San    Francisco    &    F.    L.    Co.    vs.       post  S 1532. 
Banbury,    106    Cal.    129,    133,    37    Pac.    Rep. 
801,  39  Id.   439    (cited). 

§  436.  ORDEB  IN  WHICH  WARRANTS  MUST  BE  DBAWN.  All  war- 
rants  for  claims  which  have  been  audited  by  the  board  of  examiners  and  filed 
in  his  office  must  be  drawn  in  the  order  of  the  numbers  placed  upon  them  by 

that  board.  History:     Enacted   March   12,    1872. 


Tit.  I»  «h.  HI,  art.  YI.]  DBFAVLTBRSt    PROC1BBDING8     AGAINST.  <81>        §S  487-439 

Applied,     cited,     eoaatracd,     referred     to,  Rep.   801,   89  Id.  489   (cited    with  Sfi  433.   436. 

etc.  In:     Proll  vs.  Dunn.  80  Cal.  220,  228,  22  437-440,  470-476  and  3776). 

Pac   Rep.   143    (cited);   San  Francisco   &   F.  Board   of  examiners. — See   post  S9  664-686 

Lb  Co.  vs.  Banbury,  106  Cal.  129.  183,  37  Pac.  and  notes. 

§437.  PE0CEEDIN08  AGAINST  DEFAULTEB8.  Whenever  any  per- 
son has  received  moneys, .  or  has  money  or  other  personal  property  which 
belongs  to  the  state  by  escheat  or  otherwise,  or  has  been  intrusted  with  the 
collection,  management,  or  disbursement  of  any  moneys,  bonds,  or  interest 
accruing  therefrom,  belonging  to  or  held  in  trust  by  the  state,  and  fails  to 
render  an  account  thereof  to  and  make  settlement  with  the  controller  within 
the  time  prescribed  by  law,  or  when  no  particular  time  is  specified,  fails  to 
render  such  account  and  make  settlement,  or  who  fails  to  pay  into  the  state 
treasury  any  moneys  belonging  to  the  state  upon  being  required  so  to  do  by 
the  controller,  within  twenty  days  after  such  requisition,  the  controller  must 
state  an  account  with  such  person,  charging  twenty-five  per  cent  damages, 
and  interest  at  the  rate  of  ten  per  cent  per  annum  from  [the]  time  of  the 
failure;  a  copy  of  which  account  in  any  suit  therein  is  prima  facie  evidence 
of  the  things  therein  stated;  but  in  case  the  controller  cannot  for  want  of 
information  state  an  account,  he  may  in  any  action  brought  by  him  aver 
that  fact,  and  allege  generally  the  amount  of  money  or  other  property  which 
is  due  to  or  which  belongs  to  the  state. 

History:     Enacted  March   12,   1872;    amended   March   80,   1874,   Code 
Amdts.   1873-4,  pp.  7,  8. 

1.  Applied,  cited,  construed,  referred  to.  Wilson.  117  Cal.  242,  248.  49  Pac.  Rep.  186 

2.  Action  against  defaulter.  (cited). 

1.     APPLIED,  CITBDy  CONSTRVBD,  RB-  *•     ACTION      AGAINST      DBFAULTBIt^ 

FERRED  TO,  etc..  in:     People  ex  rel.  Dunn  '^^^^    section    creates    no    right    of    action 

vs.   Bunker.   70   Cal.   212,   214,  11   Pac.   Rep.  where  one  did  not  exist  before.     It  has  not 

703     (applied);    People    ex    rel.    Dunn    vs.  substituted   new   remedy,   but    merely   pro- 

Melone.   73  Cal.   674,   675.   676,  677,  578.   679,  vides  that  In  case  of  defalcation  an  account 

680,   15    Pac   Rep.    294    (construed);    People  ™*y  ^®  stated  which  shall  cast  burden   of 

ex  rcL  Dunn  vs.  Van  Ness,  76  Cal.  121,  123,  Proof  on  ofUcer  allegred  to  be  in  default  and 

18  Pac   Rep.  139   (cited);  San  Francisco   &  impose   penalty.— People    ex    rel.    Dunn    vs. 

F.  I*  Co.  vs.  Banbury,  106  Cal.  129,  133,  37  Melone.  78  Cal.  674,  678,  16  Pac  Rep.  294. 

Pac  Rep.  801.  39  Id.  439  (cited) ;  People  vfl.  Escheated  estates.— See  ante  1  41. 

§  438.  8ALABY  OP  CONTROLLEB.  The  annual  salary  of  the  controller, 
to  include  all  services  rendered  ex  officio  as  member  of  any  board  or  commis- 
sion as  now  required,  or  which  may  be  by  law  hereafter  devolved  upon  him, 
is  three  thousand  dollars. 

History:    Enacted  March  12^  1872;    amended  April  1,  1878,  Code  Amdts. 
1877-8,  p.  4;   April  23,  1880,  (Jode  Amdts.  1880  (Pol.  pt.),  p.  86. 

Applied,  elted,  coaatmed,  referred  to,  Banbury.  106  Cal.  129,  138,  37  Pac.  Rep.  801. 
etc.    in:      San    Francisco    &    F.    L.    Co.    vs.       89  Id.   439   (cited). 

§439.  EMPLOYEES  OP  CONTROLLEB.  The  controller  may  appoint 
one  deputy  controller,  one  expert,  one  bookkeeper  and  five  clerks,  all  of  whom 
shall  be  civil  executive  officers. 

[Repeals.]  All  laws  and  parts  of  laws  and  all  sections  of  either  of  the 
codes  in  conflict  herewith  are  hereby  expressly  repealed.  This  act  shall  take 
effect  immediately. 

History:    Enacted  March  12   1872;    amended  April  1,  1878,  Code  Amdts. 
1877-8,  p.  4;   March  22,  1905,  Stats,  and  Amdts.  1905,  p.  785. 

Applied,  elted,  eonstrved,  referred  to,  Banbury,  106  Cal.  129,  138,  87  Pac.  Rep.  801, 
etc,    in:      San    Francisco    &    F.    L.    Co.    vs.       89  Id.   439    (cited). 
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§  440.  SALARIES.  The  annual  salary  of  the  deputy  controller  is  twenty- 
seven  hundred  dollars;  of  the  expert  two  thousand  dollars;  of  the  bookkeeper 
two  thousand  dollars;  and  of  each  clerk  one  thousand  six  hundred  dollars. 
All  such  salaries  shall  be  paid  in  the  same  manner  and  at  the  same  time  as  the 
salaries  of  other  state  oflScers. 

[Repeals.]  All  laws  and  parts  of  laws  and  all  sections  of  either  code  in 
conflict  herewith  are  expressly  repealed.  This  act  shall  take  effect  imme- 
diately. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code  Amdts. 
1877-8,  p.  4;  April  23,  1880,  Code  Amdts.  1880  (Pol.  pt),  p.  86;  March  22, 
1905,  Stats,  and  Amdts.  1905,  p.  785. 

Applied,  cited,  conatmedy  referred  to,  Banbury,  106  Cal.  129,  138,  37  Pac.  Rep.  801. 
etc.,    in:      San    Francisco    &    F.    L.    Co.    vs.       39  Id.   439   (cited). 

§  441.  POBTEB.  The  controller  may  appoint  a  porter  for  his  office  at  an 
annual  salary  of  seven  hundred  and  twenty  dollars,  payable  in  the  same  man- 
ner and  at  the  same  time  as  the  salaries  of  state  officers. 

[Repeals.]  All  acts  and  parts  of  acts  and  all  sections  of  either  of  the  codes 
in  conflict  herewith  are  hereby  expressly  repealed.  This  act  shall  take  effect 
iirmediately. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code  Amdts. 
1877-8,  p.  4;  April  23,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  87;  Marcli  22, 
1905,  Stats,  and  Amdts.  1905,  p.  785. 

Applied,  otted,  conatmed,  referred  to,  Banbury,  106  Cal.  129,  133,  37  Pac.  Rep.  801, 
etc.,    in:      San    Francisco    &    F.    L.    Co.    vs.       39  Id.   439    (cited). 

§442.  OFFICIAL  BOND.  The  controller  must  execute  an  official  bond 
in  the  sum  of  fifty  thousand  dollars. 

History:     Enacted   March    12,    1872. 

Applied,     cited,     conatmed,     referred     to,       39    Id.    439    (cited    with    ||  448,    444,    470-475, 
etc..    In:      San    Francisco    &    F.    L.    Co.    vs.       and  3775. 
Banbury,  106  Cal.  129,  133,  87  Pac  Rep.  801,  Official  bonds. — See  post  {947   et  seq. 

§  443.  OONTBOLLEB'S  ESTIMATE  OF  SOHOOL-TAX.  The  state  con- 
troUer  must,  between  the  tenth  day  of  August  and  the  first  day  of  September 
of  each  year,  estimate  the  amount  necessary  to  raise  the  sum  of  seven  dollars 
for  .each  census  child,  between  the  ages  of  five  and  seventeen  years,  in  this 
state,  which  shall  be  the  amount  necessary  to  be  raised  by  ad  valorem  tax, 
for  school  purposes,  during  the  year,  which  amount  the  controller  must  im- 
mediately certify  to  the  state  board  of  equalization. 

History:    Enacted  March  13,  1874,  Code  Amdts.  1873-4,  p.  84. 

Applied,  cited,  conatmed,  referred  to,  Banbury,  106  Cal.  129,  133,  87  Pac  Rep.  801, 
etc.,    In:      San    Francisco    &    F.    L.    Co.    vs.       89  Id.   439    (cited). 

§444.    OBAMMAS-SOHOOL  COURSE  FUND,  HOW  RAISED  (repealed). 

History:  Enacted  March  15,  1887,  Stats,  and  Amdta.  1887,  p.  124; 
repealed  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  150. 

Applied,  cited,  construed,  referred  to,  Banbury,  106  Cal.  129,  133,  87  Pac.  Rep.  801, 
etc,    in:      San    Francisco    &    F.    U    Co.    vs.       89  Id.   439   (cited). 


Tit.  I,  ek.  IU»  wrL  VIL]  TREASURBR—GISNEnAL     DUTIES     OF.  (08)        S9  4S2»45S 

ARTICLE  VIL 

TREASURER. 

§  452.    General  duties.  §  456.  Deputy  state  treasurer  and  bookkeeper^  salaries. 

§  453.    Limitations  upon  receipt  and  §  457.  Watchman  for  state  treasury, 

payment  of  money,  §  458.  Watchman,  powers  and  duties. 

§  454.    Genera]  fund.  §  459.  Official  bond  of  treasurer. 

§  455.    Salary  of  treasurer.  §  460.  Porter  for  state  treasury. 

§  452.     GENERAL  DUTIES;    It  is  the  duty  of  the  treasurer : 

1.  To  receive  and  keep  in  the  vaults  of  the  state  treasury  all  moneys  be- 
longing to  the  state  not  required  to  be  received  and  kept  by  some  other 
person ; 

2.  To  file  and  keep  the  certificates  of  the  controller  delivered  to  him  when 
moneys  are  paid  into  the  treasury; 

3.  To  deliver  to  each  person  paying  money  into  the  treasury  a  receipt 
showing  the  amount,  the  sources  from  which  the  money  accrued,  and  the 
funds  into  which  it  is  paid,  which  receipts  must  be  numbered  in  order,  be- 
ginning with  number  one  at  the  commencement  of  each  fiscal  year; 

4.  To  pay  warrants  drawn  by  the  controller  out  of  the  funds  upon  and  in 
the  order  in  which  they  are  drawn ; 

5.  Upon  payment  of  any  warrant,  to  take  upon  the  back  thereof  the  receipt 
of  the  person  to  whom  it  is  paid,  and  file  and  preserve  the  same ; 

_  « 

6.  To  keep  an  account  of  all  moneys  received  and  disbursed ; 

7.  To  keep  separate  accounts  of  the  different  fimds ; 

8.  To  report  to  the  controller,  on  the  last  day  of  each  month,  the  amount 
disbursed  for  redemption  of  bonds  and  in  payment  of  warrants  during  the 
month;  which  report  must  show  the  date  and  number  of  such  bonds  and  war- 
rants, the  funds  out  of  which  they  were  paid,  and  the  balance  of  cash  on  hand 
in  the  treasury  to  the  credit  of  each  fund ; 

9.  At  the  request  of  either  house  of  the  legislature,  or  of  any  committee 
thereof,  to  give  information  in  writing  as  to  the  condition  of  the  treasury 
or  upon  any  subject  relating  to  the  duties  of  his  oflSce ; 

10.  To  report  to  the  governor  at  the  time  prescribed  in  section  three  hun- 
dred and  thirty-two  of  this  code,  the  exact  balance  in  the  treasury  to  the 
credit  of  the  state,  with  a  summary  of  the  receipts  and  payments  of  the 
treasury  during  the  two  preceding  fiscal  years; 

11.  To  authenticate  with  his  official  seal  all  writings  and  papers  issued  from 
his  office ; 

12.  To  discharge  the  duties  of  state  capitol  commissioner,  and  such  other 
duties  as  may  be  imposed  upon  him  by  law. 

History:     Enacted   March   12,   1872. 

HAIfOAMUS — Void    warrant.  —  Treasurer  Board     of     examlaem,     aiipervtsfoB     of; 

cannot    be    compelled,     by     mandamus,     to  countlnK    money,    etc. — See    post    §§  675-678 

meet  void  warrant  of  the  controller,   e.   g,  and  notes. 

vhere  there  is  no  appropriation  by  law  for  'What  will  exonerate  treasurers  and  otber 

purpose  for  which  warrant  is  drawn,  or  no  public  officials  front  payment  of  money  once 

unexhausted   and    specific   appropriation    to  In    tbelr    custody* — See    monographic    note 

nieet  same. — Butler    vs.    Bates,    7    Cal.    186,  67  Am.  Dec.  866. 

1S7. 

§453.    LIMITATIONS  UPON  RECEIPT  AND  PAYMENT  OF  MONEY. 

He  must  receive  no  money  into  the  treasury  unless  accompanied  by  the  cer- 
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tificate  of  the  controller  provided  for  in  sections  four  hundred  and  thirty- 
three  and  four  hundred  and  thirty-four  of  this  code,  and  must  pay  none  out 
upon  warrants  issued  for  indebtedness  accruing  prior  to  January  first, 
eighteen  hundred  and  fifty-seven. 

History:     Enacted  March  12,   1872. 

Rcfandlnar    momey   by   flpedal    lefflalatlom       Bub<L   16;  HENNIIVG'S  GENERAL  LAWS   p. 
prohibited.— See    Const.    1879    art.    IV    8  26       Ixxiil. 

§  454.    OENEBAL  FUND.    The  general  fund  consists  of  moneys  received 
into  the  treasury  and  not  specially  appropriated  to  any  other  fund. 

History:     Enacted  March   12,   1872. 

1.  Applied,  cited,  construed,  referred  to. 
2,  3.  General  fund — What  constitutes. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Camron  vs.  Weil, 
67  Cal.  647,  548,  649  (cited);  Ingrram  vs. 
Colgan,  106  Cal.  113,  118,  46  Am.  St  Rep. 
221,  38  Pac.  Rep.  816,  89  Id.  487,  28  U  R.  A. 
187    (construed). 

2.  GENERAL  FUBHO. — Moneys  not  ape- 
clJlcally    appropriated    to    any    other    fund. 


and  from  these  moneys  all  appropriations 
are  paid  which  are  not  made  payable  out 
of  any  other  specially  named  fund. — In- 
Srram  vs.  Colgan,  106  Cal.  113,  118,  46  Am. 
St.  Rep.  221,  88  Pac.  Rep.  315,  39  Id.  437, 
28  L..  R.  A.   187. 

S*  Money  collected  under  void  act  which 
attempted  to  appropriate  it  to  specific  fund 
should  not  be  paid  into  general  fund. — 
Camron  vs.  Weil,  67  Cal.  647,  649. 


§466.  SALARY  OF  TBEASUBEB.  The  annual  salary  of  the  state 
treasurer,  to  include  all  services  rendered  ex  ofiScio  as  member  of  any  board 
or  commission  as  now  required,  or  which  may  be  hereafter  by  law  devolved 
upon  him,  is  three  thousand  dollars. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code  Amdts. 
1877-8,  p.  4;    April  23,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  87. 

Salanr.— See  Const.  1879  art  V  919;  HBKNING'S    GENERAL   LAWS    p.    IxxvilL 

§466.  DEPUTY  STATE  TBEASUREB  AND  BOOKKEEPER, 
SALARIES.  The  annual  salary  of  the  deputy  state  treasurer  is  two  thou- 
sand seven  hundred  dollars;  the  annual  salary  of  the  bookkeeper  to  the 
treasurer  of  the  state  is  'two  thousand  four  hundred  dollars.  Said  salaries 
shall  be  payable  in  the  same  manner  as  salaries  of  other  state  officers. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code  Amdts. 
1877-8.  p.  4;  April  23,  1880,  Code  Amdts.  1880  (Pol  pt.),  p.  87;  March  16, 
1889,  Stats,  and  Amdts.  1889,  p.  229;  March  22,  1905,  Stats,  and  Amdts. 
1905,  p.  784. 

§  467.  WATCHMEN  FOB  STATE  TBEASXTBY.  The  treasurer  may  em- 
ploy four  watchmen  at  an  annual  salary  each  of  twelve  hundred  dollars. 

History:  Enacted  March  12,  1872;  amended  March  25,  1903,  Stats,  and 
Amdts.  1903,  p.  410. 

§468.  WATCHMEN,  POWEBS  AND  DUTIES.  The  watchmen  must  be 
alternately  on  duty  at  all  hours  of  the  day  and  night,  and  have  the  same 
power  to  make  arrests  as  is  by  the  Penal  Code  conferred  upon  peace  officers. 

History:     Enacted   March   12,   1872. 


Arrent    by    peace    offlcem. — See    KBRR'S 
CYC.  PBN.  code:,  I  836  and  note. 


Arrest     generally.  —  See     KERR'S      CTC. 
PEN.  CODE,  S8  834-861  and  notes. 


§  459.    OFFICIAL  BOND  OF  TSEASXTBEB.    The  treasurer  must  execute 
an  official  bond  in  the  sum  of  one  hundred  thousand  dollars. 

History:     Enacted  March   12,   1872. 
Oflldal  bonJa. — See  post  {947  et  seq. 
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§  460.  POBTEK  FOB  STATE  TBEASTTBY.  The  treasurer  may  employ  a 
porter  at  an  annual  salary  of  seven  hundred  and  twenty  dollars. 

History:    Enacted  March  24,  1903,  Stats,  and  Amdts.  1903,  p.  398. 

ARTICLE  VIII. 

ATTORNBY-QENBRAIa 

1470.  Dnties  of  attorney-general.  S474.    Attorney-general     to     ascertain     and 

{471.  Salary  of  attorney-general.  bring  action  for  recovery  of  prop- 

S  472.  Assistant  attorney-generaL  Deputies.                       erty  that  should  escheat  to  the  state. 

{473.  Oflicial  bond.  M75.    Clerks  for  attorney-general. 

§470.  DUTIES  OF  ATTOBNEY-OENEBAL.  It  is  the  duty  of  the 
attorney-general : 

1.  To  attend  the  supreme  court  and  prosecute  or  defend  all  causes  to  which 
the  state,  or  any  officer  thereof,  in  his  official  capacity  is  a  party;  and  all 
causes  to  which  any  county  may  be  a  party,  unless  the  interest  of  the  county 
is  adverse  to  the  state,  or  some  officer  thereof  acting  in  his  official  capacity ; 

2.  [To  issue  process.]  After  judgment  in  any  of  the  causes  referred  to  in 
the  preceding  section,  to  direct  the  issuing  of  such  process  as  may  be  neces- 
sary to  carry  the  same  into  execution ; 

3.  [To  pay  over  moneys.]  To  account  for  and  pay  over  to  the  proper 
officer  all  moneys  which  may  come  into  his  possession  belonging  to  the  state 
or  to  any  county ; 

4.  [To  keep  docket  of  causes.]  To  keep  a  docket  of  all  causes  in  which 
he  is  required  to  appear,  which  must  during  business  hours  be  open  to  the 
iDspeetion  of  the  public,  and  must  show  the  county,  district,  and  court  in 
which  the  causes  have  been  instituted  and  tried,  and  whether  they  are  civil 
or  criminal ;  if  civil,  the  nature  of  the  demand,  the  stage  of  the  proceedings, 
and  when  prosecuted  to  judgment,  memorandum  of  the  judgment;  of  any 
process  issued  thereon,  and  whether  satisfied  or  not;  if  not  satisfied,  the  re- 
turn of  the  sheriff;  and  if  criminal,  the  nature  of  the  crime,  the  mode  of 
prosecution,  the  stage  of  the  proceedings,  and  when  prosecuted  to  sentence, 
a  memorandum  of  the  sentence  and  of  the  execution  thereof,  if  the  same  has 
been  executed,  and  if  not  executed,  of  the  reasons  of  the  delay  or  prevention ; 

5.  [Supervisory  powers.]  To  exercise  supervisory  powers  over  district 
attorneys  in  all  matters  pertaining  to  the  duties  of  their  offices,  and  from  time 
to  time  require  of  them  reports  as  to  the  condition  of  public  business  in- 
trusted to  their  charge; 

6.  [To  give  opinions.]  To  give  his  opinion  in  writing,  without  fee,  to  the 
legislature  or  either  house  thereof,  and  to  the  governor,  the  secretary  of  state, 
controller,  treasurer,  surveyor-general,  superintendent  of  public  instruction, 
the  trustees  or  commissioners  of  state  institutions,  and  any  district  attorney 
when  required,  upon  any  question  of  law  relating  to  their  respective  offices; 

7.  [To  assist  district  attorneys.]  When  required  by  the  public  service,  or 
directed  by  the  governor,  to  repair  to  any  county  in  the  state  and  assist  the 
district  attorney  thereof  in  the  discharge  of  his  duties; 

8.  [To  purchase  property  on  judgments.]  To  bid  upon  and  purchase,  in 
the  name  of  the  state  and  under  the  direction  of  the  board  of  examiners,  any 
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property  offered  for  sale  under  execution  issued  upon  judgments  in  favor  of 
or  for  the  use  of  the  state,  and  to  enter  satisfaction  in  whole  or  in  part,  of 
such  judgments  as  the  consideration  for  such  purchases; 

9.  [Prior  lien.]  Whenever  the  property  of  a  judgment  debtor  in  any 
judgment  mentioned  in  the  preceding  subdivision  has  been  sold  under  a  prior 
judgment,  or  is  subject  to  any  judgment,  lien,  or  encumbrance  taking  pre- 
cedence of  the  judgment  in  favor  of  the  state,  under  the  direction  of  the 
board  of  examiners,  to  redeem  such  property  from  such  prior  judgment,  lien, 
or  encumbrance ;  and  all  sums  of  money  necessary  for  such  redemption  must, 
upon  the  order  of  the  board  of  examiners,  be  paid  out  of  any  money  appro- 
priated for  such  purpose; 

10.  [To  institute  suits.]  When  in  his  opinion  it  may  be  necessary  for  the 
collection  or  enforcement  of  any  judgment  hereinbefore  mentioned  to  institute 
and  prosecute,  in  behalf  of  the  state,  such  suits  or  other  proceedings  as  he 
may  find  necessary  to  set  aside  and  annul  all  conveyances  fraudulently  made 
by  such  judgment  debtors,  the  cost  necessary  to  the  prosecution  must,  when 
allowed  by  the  board  of  examiners,  be  paid  out  of  any  appropriations  for  the 
prosecution  of  delinquents; 

11.  [Other  duties.]  To  discharge  the  duties  of  a  member  of  the  board  of 
examiners,  of  the  board  of  military  auditors,  and  other  duties  prescribed  by 
law; 

12.  [Report  to  governor.]  To  report  to  the  governor,  at  the  time  required 
by  section  three  hundred  and  thirty-two  of  this  code,  the  condition  of  the 
affairs  of  his  department,  and  to  accompany  the  same  with  a  copy  of  his 
docket,  and  of  the  reports  received  by  him  from  district  attorneys. 

History:    Enacted  March  12,  1872;    amended  February  26,  1901,  Stats, 
and  Amdta.  1900-1,  p.  45. 

1.  Applied,  cited,  construed,  referred  to.  state   for  property   struck   oft   to   It   under 

2.  Agent,  appointment  of.  provlslonB   of   9  8775   thla   code    (Van   Fleet. 

3.  Same — Compensation.  J-    dla.).— San    Francisco    &    F.    L.    Co.    vs. 

4.  Authority  to  prosecute  or  defend  ac-  Banbury.  106  Cal.  129.  183,  37  Pac.  Rep.  801. 

tiona.  802.   39   Id.   402. 

5.  Same — Benefit  of  private  persons.  8.    Compensatlom     of    asent.  —  Attorney- 

6.  Same — Exclusive    authoritv.  general  has  no  power  to  bind  state  to  con- 

7.  Same — In  actions  by  relator.  tract  to  pay  for  services  of  counsel  to  pro- 
8,  9.  Criminal  cases — To  aid  district  attor-  tect  the  rlgrhts  of  state  in  certain  property. 

ney.  — People  vs.  Talmagre.  6  Cal.  267,  258. 

10,11.  Same — In  appellate  court.  4.    authority    to     prosecute     or 

12.  Charities,  action  to  enforce.  DEFEND   ACTIONS. — Attorney-general   has 

13.  Delinquent    taxes,    action    for.  right  and  authority  to  file  Information  and 

14.  Same — Fees  in.                  ^  prosecute  or  defend  actions  In  name  of  and 

15.  Dismissal,  after  term  expired.  on  behalf  of  the  people  of  state   In  cases 

16.  Same — ^Action  by  relator.  directly  Involving  their  rights  and  Interests. 

17.  Public  nuisance — Action   to  abate.  without  any  authority  expressly  conferred 

18.  Quo  warranto — Action  of.  by  law.— People  vs.  Oakland  W.  F.  Co..  118 

1.  APPLIED,  CITED,  CONSTRUED,  RE-  Cal.  234,  240,  50  Pac.  Rep.  305. 
FERRED  to,  etc.,  In:  County  of  Sacra-  B.  Benellt  of  private  persona. — Cannot 
mento  vs.  Central  Pac.  R.  Co..  61  Cal.  260,  maintain  action  In  behalf  of  Individual 
254  (construed);  County  of  Modoc  vs.  stockholders  or  creditors  against  directors 
Spencer.  103  Cal.  498,  502,  37  Pac.  Rep.  483  of  corporation,  to  prevent  their  transacting 
(applied);  People  vs.  Central  Pac.  R.  Co.,  any  further  business  on  ground  of  their 
105  Cal.  676,  596,  597,  38  Pac  Rep.  906  (con-  negligence,  incompetency,  fraud,  etc. — 
strued).  People's  Home  Sav.  Bk.  vs.  Superior  Court, 

2.  AGENT,  APPOINTMENT  OF*— No   au-  ^^^   Cal.    27,    34,   36    Pac.   Rep.    1015. 
thorlty  is  conferred   upon   attorney-general  9.     Exclusive    antl&orlty.  —  The    attorney- 
to  appoint  agent  for  purpose  of  taking  any  general    Is    only    person    with    authority    to 
step   in    reference   to   issuance   of   deeds   to  appear  for  people  In  supreme  court,  and  hew 
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or  Bach  person  as  he  maj  delegrate  au- 
thority to.  must  represent  them  in  each 
stage  of  proceeding.  A  private  person  has 
nc  right  or  power  to  use  name  of  people 
for  purpose  of  obtaining  redress  for  private 
wrongs.  —  People  ex  rel.  Livingston  vs. 
Pacheco,    29   Cal.   210,  214. 

7.  Ib  actlom  by  relator. — Even  in  action 
brought  by  relator,  attorney-general  signs 
and  files  information  and  has  control  of 
action,  and  proceeding  by  relator  does  not 
convert  it  into  private  action. — People  ex 
rel.  'Warfleld  vs.  Sutter  St.  R.  Co.,  117  Cal. 
<04,  612.    49   Pac.  Rep.   736. 

8.  CRIMINAL  CASES  — To  aid  district 
«tt«F»ey. — Duty  of  attorney-general  to  as- 
sist district  attorney  when  public  service 
demands  assistance.  Supervisors  of  county 
cannot  employ  special  counsel  to  assist 
district  attorney. — County  of  Modoc  vs. 
Spencer,  103  Cal.  498.  502,  S7  Pac.  Rep. 
483. 


9l  AttorBey-seBeral  assumes  paramount 
control  and  direction  of  business  when 
under  this  section  he  assists  district  attor- 
ney. He  may  render  this  "assistance" 
whenever  In  his  opinion  public  service  re- 
quires.— County  of  Sacramento  vs.  Central 
Paa  R.   Co.,  61  Cal.  260,  254. 

10.  In  nppcllate  court.  —  After  appeal, 
district  attorney  can  only  appear  in  case 
wherein  state  is  party,  and  by  his  act  binds 
state  if  he  comes  in  aid  and  by  consent  of 
attorney- general. — State  of  Nevada  vs.  Cal. 
Mln.  Co.,  13  Nev.  20S,  210. 

IL     Record    on    appeal    In    criminal    case 

should  be  examined  by  attorney-general  in 
order  to  see  If  it  is  in  condition  to  be  sub- 
mitted to  supreme  court. — People  vs.  Phil- 
lips, 45   Cal.   44,  45. 

IIL     CHARITIES,  ACTION  TO  ENFORCE. 

— ^Public  charities  or  trusts  should  be  en- 
forced by  action  of  attorney-general,  in  name 
of  people.  It  is  his  right  and  duty  to  en- 
force such  trusts  or  remedy  abuses  in  their 
management. — People  ex  rel.  Ellert  vs. 
Cogswell,  113  Cal.  129,  136.  46  Pac.  Rep.  270. 
35   L.    R.    A.    296. 

13.  DELINQUENT  TAXES  —  ACTION 
FOIL — Attorney-general  only,  in  name  of 
state,  can  bring  action  to  recover  delinquent 
taxes  levied  by  state  board  ot  equalization. 
— San  Diego  vs.  Southern  Pac.  R.  Co.,  108 
CaL  46.  48.  40  Pac.  Rep.  1062. 


14.  Fees  in. — Fees  cannot  be  allowed  for 
services  of  attorney-general  or  of  assist- 
ants engaged  by  him  in  action  brought  to 
recover  delinquent  taxes. — People  vs.  Cen- 
tral Pac.  R.  Co.,  106  Cal.  676.  596.  38  Pac 
Rep.    905. 

15.  DISMISSAL — After     term     expired.— 

Dismissal  of  a  proceeding  cannot  be  made 
by  attorney-general  after  his  term  of  office 
has  expired. — People  ex  rel.  Warfleld  vs. 
Sutter  St.  R.  Co.,  117  Cal.  604,  609,  49  Pac. 
Rep.   736. 

16*  Action  by  relator. — Dismissal  of  ac- 
tion cannot  be  made  by  attorney-general  In 
action  by  relator  commenced  and  prose- 
cuted by  authority  and  with  consent  of 
attorney-general,  and  where  state  is  not 
interested  in  subject  matter. — People  ex  rel. 
Rondel  vs.  North  San  Francisco  H.  &  R.  R. 
Assoc,  38  Cal.  564.  665;  People  ex  rel.  Van 
Valer  vs.  Jacob  (Cal.  July  15,  1886).  12  Pac 
Rep.  222;  People  ex  rel.  Garrison  vs.  Clark, 
72  Cal.  289.  13  Pac  Rep.  868. 

17.  PUBLIC  NUISANCE — Action  to  abate. 

— Attorney-general  may  maintain  an  action 
on  his  own  information  without  interven- 
tion of  private  relator. — People  ex  rel.  Pix- 
ley  vs.  Stratton,  25  Cal.  242,  247;  People  ex 
rel.  Pixley  vs.  Davidson,  30  Cal.  379.  387; 
People  vs.  Gold  Run  D.  &  M.  Co.,  66.  Cal. 
138,  150,  56  Am.  Rep.  80.  4  Pac  Rep.  1162; 
People  ex  rel.  Robarts  vs.  Beaudry,  91  Cal. 
213,  220.  27  Pac.  Rep.  610;  People  vs.  Truckee 
L.  Co.,  116  Cal.  397,  402,  49  Pac  Rep.  874,  39 
L.  R.  A.    581. 

18.  <lUO       "WARRANTO  —  Action       of. — 

Attorney-general  has  authority  to  bring 
proceedings  against  persons  who  usurp 
offices  or  franchises,  by  writ  of  quo  war- 
ranto or  by  civil  actions,  as  provided  by 
Code  of  Civil  Procedure— his  power  being 
as  broad  under  one  proceeding  as  under  the 
other. — People  ex  rel.  Attorney -General  vs. 
Dashaway  Assoc,  84  Cal.  114,  120,  24  Pac. 
Rep.  277,  12  Ia  R.  A.  117. 

Election  and  ternt  of  olllee  of  attorney- 
general. — See  Const.  1879  art.  V  817;  HEN- 
NING'S   GENERAL  LAWS  p.   IXXVlll. 

See  also  ante  8  348. 

Impcacbment  of  attorney-general.  —  See 
Const.  1879  art  IV  S18;  HENNINCS  GEN- 
ERAL LAWS  p.  Ixxi. 

To  attend  contests  to  qnlet  land  titles. — 

See  post  8  3413. 


§  471.  SALARY  OF  ATTOBNEY-OENERAL.  The  annual  salary  of  the 
attorney-general,  to  include  all  services  rendered  ex  officio  as  member  of  any 
board  or  commission  as  now  required,  or  which  may  be  hereafter  devolved 
upon  him  by  law,  is  three  thousand  dollars. 

History:    Enacted  March  12,  1872;    amended  April  1,  1878,  Code  Amdts. 
1877-8,  p.  4;    April  23,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  87. 

1.  Applied,  cited,  construed,  referred  to.  Banbury.  106  Cal.  129.  133.  37  Pac.  Rep.  801, 

2.  Additional  salary.  89  Id.  439  (cited). 

2.     ADDITIONAL    SALARY    to    that    pro- 
1.     APPLIED,  CITED,  CONSTRUED,  RB-       vided   to   be   paid  attorney-general   may  be 
rERRED  TO,   etc.,   in:     San   Francisco   vs.       allowed    by    legislature    where    it    imposes 
Pol.  C— 7. 
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upon    him    and    he    performs    services    not  State,  61  Cal.  677;  Melons  vs.  State,  61  Cal. 

within  duties  of  his  office,  e.   g.  acting:  as  649,  660. 

member   of   board   of   examiners. — Love  vs.  Salary* — See     Const.     1879     art.     V     119; 

Baehr,    47    Cal.    864,    870.      See    Oreen    vs.  HBNNING'S  GENERAL  LAITIES  p.  Ixxvlii. 

§472.    ASSISTANT       ATTOBNEY  -  GENERAL.         DEFXTTIES.         The 

attorney-general  may  appoint  one  assistant,  who  shall  be  a  member  of  the 
state  board  of  examiners  when  the  attorney-general  is  absent  from  the 
capitol,  and  three  deputies,  who  shall  be  civil  executive  oflicers.  The  annual 
salary  of  the  assistant  shall  be  twenty-seven  hundred  dollars;  the  annual 
salary  of  the  first  deputy  shall  be  twenty-four  himdred  dollars;  the  annual 
salary  of  the  second  deputy  shall  be  twenty -four  hundred  dollars;  the  annual 
salary  of  the  third  deputy  shall  be  twenty-four  hundred  dollars.  Said  salaries 
shall  be  payable  in  the  same  manner  as  salaries  of  other  state  officers. 

[No  special  counsel.]  Subdivision  1.  The  attorney-general  shall  not  em- 
ploy special  counsel  in  any  case  except  those  provided  in  section  four  hun- 
dred and  seventy-four  of  the  Political  Code. 

[Duties  of  attorney-general.]  Subdivision  2.  The  attorney-general  shall 
have  charge,  as  attorney,  of  all  legal  matters  in  which  the  state  is  in  anywise 
interested,  except  the  business  of  the  regents  of  the  university  of  California, 
and  of  the  state  harbor  commissioners,  and  no  board,  officer  or  officers,  or 
employee  of  the  state,  except  said  regents  and  said  harbor  commissioners, 
shall  employ  any  attorney  other  than  the  attorney-general,  or  one  of  his 
assistants  or  deputies,  in  any  matter  in  which  the  state  is  interested ;  nor  shall 
any  money  be  drawn  out  of  the  treasury,  or  out  of  any  moneys  appropriated 
out  of  the  treasury,  or  out  of  any  special  or  contingent  fund  imder  the  control 
of  any  board,  officer  or  officers,  or  employee,  for  the  pay  of  any  legal  services 
rendered  after  the  passage  of  this  act,  the  provisions  of  any  existing  statute 
to  the  contrary  notwithstanding;  provided,  that  whenever  a  district  attorney 
in  any  county  of  this  state  shall,  for  any  reason,  become  disqualified  from 
conducting  any  criminal  prosecution  within  such  county,  the  attorney-general 
may  employ  special  counsel  to  conduct  such  prosecution,  and  the  attorney's 
fee  in  such  case  shall  be  a  legal  charge  against  the  state. 

Subdivision  3.    All  acts  in  conflict  with  this  act  are  hereby  repealed. 

Provided  further,  that  nothing  herein  contained  shall  be  construed  to  pre- 
vent or  deny  the  right  of  any  board,  officer  or  officers,  or  employee  of  the 
state  to  employ  or  engage  counsel  in  any  matter  of  the  state,  after  first  having 
obtained  the  written  consent  so  to  do  of  the  attorney-general. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code  Amdta. 
1877-8,  p.  4;  April  23,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  87;  March  19, 
1891,  Stats,  and  Amdts.  1891,  p.  135;  March  16,  1895,  Stats,  and  Amdts. 
1895,  pp.  66,  67. 

1.  Applied,  cited,  construed,  referred  to.  counsel  in  his  place.     The  only  provision  is 

2.  Disqualification  of   district  attorney.  'or  the  appearance  of  attorney-general   or 

3.  Eminent  domain.  his  deputy  or  special  counsel  appointed  by 

1.  Applied,  dted,  eonstroed,  referred  to,  him  under  this  section.— Toland  vs.  Ven- 
etc.  in:  San  Francisco  &  P.  L.  Co.  vs.  tura  Co..  185  Cal.  412,  414.  67  Pac.  Rep.  498. 
Banbury,  106  Cal.  129.  133,  37  Pac.  Rep.  801,  S.  Ib  eminent  domain  It  is  duty  of 
39  Id.  439  (cited);  Toland  vs.  Ventura  Co.,  attorney -general  to  appear  for  state,  and 
135  Cal.  412,  413,  414,  67  Pac.  Rep.  498  (con-  when  he  so  appears  state  Is  in  court  same 
strued);  California  &  N.  R.  vs.  State  (CaL  as  regularly  summoned  and  Jurisdiction  of 
June  6,  1905),  81  Pac.  Rep.  971  (applied).  court   Is  complete. — California  &  N.   R.   vs. 

2.  On  dle«nalUieatlon  mi  district  attorney  State  (Cal.  June  6,  1905).  81  Pao.  Rep.  971, 
court    has    no    power    to    appoint    special  972. 


Tit.  ly  eh.  Illy  arti  Vllf.]  ESCHBATKD     PROPBRTY— RECOVERY.  (99)      SS  478-475 

§473,     OFFICIAL  BOND.    The  attorney-general  must  execute  an  official 
bond  in  the  sum  of  ten  thousand  dollars. 

History:     Enacted   March   12,   1872. 

Applied,     dtcd,     conatnicd,     referred     to,       89  Id.  439   (cited  in  connection  with  SS  433- 
etc,    in:       San    Francisco    &    F.    L.    Co.    vs.       444,  470-472.  474.  476.  and  3776). 
Banbury,  106  CaL  129,  138,  87  Pac.  Kep.  801,  Official  bonds. — See  post  S9i7  et  seq. 

§474.  ATTORNEY-OENEBAL  TO  ASOEBTAIN  AND  BBINO  ACTION 
FOB  RECOVEBY  OF  PBOPEBTY  THAT  SHOXTLD  ESCHEAT  TO  THE 
STATE.  It  shall  be  the  duty  of  the  attorney-general  to  institute  investiga- 
tion for  the  discovery  of  aU  real  and  personal  property  which  may  have  or 
should  escheat  to  the  state,  and  for  that  purpose  shall  have  full  power  and 
authority  to  cite  any  and  all  persons  before  any  of  the  superior  courts  of 
this  state  to  answer  investigations  and  render  accounts  concerning  said 
property,  real  or  personal,  and  to  examine  all  books  and  papers  of  any  and 
all  corporations.  When  any  real  or  personal  property  shall  be  discovered, 
which  should  escheat  to  the  state,  the  attorney-general  must  institute  suit 
in  the  superior  court  of  the  county  where  said  property  shall  be  situated,  for 
the  recovery,  to  escheat  the  same  to  the  state.  The  proceedings  in  all  such 
actions  shall  be  those  provided  for  in  title  eight,  part  three,  Code  of  Civil 
Procedure.  The  attorney-general  may,  for  the  purposes  and  objects  of  this 
section,  employ  counsel  to  act  in  his  place  and  stead  for  the  discovery  and 
recovery  of  both  personal  and  real  property,  and  in  such  proceedings,  both 
in  investigation  for  discovery  or  proceedings  for  recovery,  such  counsel  so 
employed  shall  have  the  power  and  authority  of  the  attorney-general.  The 
compensation  for  services  of  such  counsel  shall  be  determined  by  the  board 
of  examiners,  and  paid  out  of  the  sums  so  found  to  be  escheated  and  recovered 
to  the  state,  and  not  otherwise;  provided,  that  the  state  of  California  shall 
in  no  case  be  responsible  for  any  charges  for  attorney  fees  for  suits  prose- 
cuted under  this  act,  but  the  attorney-general  is  hereby  authorized  to  pay  to 
the  person  or  persons  discovering  the  same  the  costs  and  charges  of  prose- 
cuting any  suit  or  suits  under  this  act,  a  sum  not  in  any  case  exceeding  ten 
per  cent  of  the  sums  actually  received  as  provided  in  this  act. 

History:    Enacted  April  1,  1876,  Code  Amdts.  1875-6,  p.  15;    amended 
April  3,  1880,  Code  Amdts.  1880  (Pol.  pt.),  pp.  18,  19. 

1.  Applied,  cited,  construed,  referred  to.  a.    Aetlom   for   dlacoTenr   of. — Submission 

2.  Escheated  property — When  vests.  of    books    and    papers    to    attorney-greneral 


3, 4.  Same — Action  for  discovery  of.  before   proceedings   are   commenced    is   not 

1.     APPLIED,  CITED,  CONSTRUED,  RBS-       required      by      this      section.  —  People      vs. 


TO,  etc.,  in:     People  vs.  Hibernla  Hibemla  S.  &  L.  Soc.  72  Cal.  21.  26,  13  Pac. 

&  A  L.  Soc,  72  Cal.   21.  22.  24,  26,  13  Pac.  ^^^P-  ^^'^  People  vs.  German  S.  &  L.  Soc.  72 

Rep.   48    (construed);  People  vs.  German  a  ^^^-   28.   18  Pac.  Rep.   61. 

&  !•.  Soc,  72  Cal.  28,  18  Pac.  Rep.  61   (con-  4.     Omiy  Jadsment   under  this   section   is 

strued):  Estate  of  Miner,  148  Cal.  194,   198,  that  person  cited  has  or  has  not  fully  and 

201,  202,  205,  76  Pac.  Rep.   968   (construed).  fairly    answered    questions    propounded    to 

S.     ESCHEATED     PROPERTY    does    not  ^*™  *"**  *'  ordered  to  render  any,  rendered 

vest  in  state  without  an  action.     This  ap-  '""•    ^^ue    and    Just    accounts,    and    if    so 

plies  to  personal  as  well  as  to  real  property  ordered  has  submitted  his  books  and  papers 

(Beatty    C.    J.,    Henshaw,   J.,    dls.).— Estate  without   concealment.— People   vs.    Hibernia 

of   Miner,    143    CaL   194.    198,   76    Pac.   Rep.  S.  &  L.  Soc.  72  Cal.  21.  26,  13  Pac  Rep.  48. 

968.  Es^eated  eetates. — See   ante   S  41. 

$475.     CLERKS     FOB     ATTOBNEY-OENESAL.    The     attorney-general 
jnaj  appoint  three  clerks  and  one  phonographic  reporter  for  his  office.    The 


I48S        <1M)  SURVBYOa-GfiNKBAlr- GBNBUIAI.    DUTXBS.  [PC.  111. 

annual  salary  of  each  of  such  clerks  shall  be  sixteen  hundred  dollars,  and  the 
annual  salary  of  the  phonographic  reporter  shall  be  eighteen  hundred  dollars. 
Said  salaries  shall  be  paid  at  the  same  times,  and  in  the  same  manner,  as  the 
salaries  of  other  state  officers  are  paid.  Said  clerks  and  said  phonographic 
reporter  shall  be  civil  executive  officers. 

History:  Enacted  March  16,  1889,  Stats,  and  Amdts.  1889,  p.  219; 
amended  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  181 ;  March  16,  1895, 
Stats,  and  Amdts.  1895,  p.  65;   March  9, 1903,  Stats,  and  Amdts.  1903,  p.  107. 

Applied,     cited,     constmed,     referred     to,      Banbury,  106  Cal.  129,  183,  87  Pac.  Rep.  801. 
etc..    in:     San    Francisco    &    F.   L.   Co.    vs.      89  Id.  489  (cited). 


ARTICLE  IX. 

SURVEYOR-GENSRAL. 

§483.    General  duties.  §486.    Salary  of  clerks. 

S  484.    Salary  of  surveyor  general.  {  487.    Official  bond. 

S  485.    Appointments  of  survey or-generaL   Salaries. 

§  483.    GENERAL  DUTIES.    It  is  the  duty  of  the  surveyor-general : 

1.  To  discharge  the  duties  relating  to  the  public  lands  imposed  upon  him 
by  title  eight,  of  part  three,  of  this  code ; 

2.  When  required,  to  survey  and  mark  the  boundary  lines  of  counties, 
cities,  villages,  and  towns; 

3.  To  report  to  the  governor  at  the  time  prescribed  in  section  three  hun- 
dred and  thirty-two  of  this  code:  1.  A  statement  of  the  progress  made  in 
the  execution  of  the  surveys  enjoined  on  him  by  law;  2.  An  estimate  of  the 
aggregate  quantity  of  land  belonging  to  the  state,  and  the  best  information 
he  may  be  able  to  obtain  as  to  the  characteristics  of  the  same ;  3.  An  estimate 
of  the  aggregate  quantity  of  all  land  used  for  or  adapted  to  tillage  and  graz- 
ing within  each  county  of  the  state ;  4.  An  estimate  of  the  number  of  horses, 
cattle,  sheep,  and  swine  within  each  county  of  the  state;  5.  An  estimate  of 
the  quantity  of  wheat,  rye,  corn,  potatoes,  grapes,  and  other  agricultural  and 
horticultural  productions  of  the  two  preceding  years,  together  with  his  views 
as  to  the  presence,  cause,  and  remedy  of  any  diseases  or  other  malady  pre- 
venting full  and  perfect  productions;  6.  An  estimate  of  the  quantity  of  all 
mineral  lands  within  each  county  of  the  state,  and  the  quantity  and  value  of 
each  mineral  produced  during  the  two  preceding  years,  together  with  a 
description  of  the  localities  in  which  such  minerals  may  be  found ;  7.  All  facts 
in  his  opinion  calculated  to  promote  the  development  of  the  resources  of  the 

state; 

4.  To  require  county  surveyors  and  assessors  to  collect  and  transmit  to 
him,  at  such  times  as  he  may  direct,  information  relative  to  the  subject-matter 
of  his  biennial  reports; 

5.  To  authenticate  with  his  official  seal  all  writings  and  papers  issued  from 

his  office: 

6.  To  perform  such  other  duties  as  may  be  required  of  him  by  law. 

History:     Enacted   March   12,   1872. 

1.  AT>plied.  cited,  constnie^i.  rt'ferred  to.  *•    APPLIKD,  Cited,  construed,  re- 

2.  Liable  for  fe^  not  eoUocted.  FKRRKD  TO,  etc^  In:     People  va.  Gardner. 

3.  Penional   servio*   not   ne^^essarv.  55  Cal.  304.  307   (applied);  Rice  va.  Trinity 


Tit.  I»  ch.  Ill,  art.  IX.] 


SALARY     OF     SVRVEVOR-GSNERAL. 


(101)        S9  484-487 


Co..  110  Cal.  247»  260,  42  Pac.  Rep.  809  (con- 
etrued). 

S.  L.IABLB  FOR  FEES  NOT  COL- 
LECTED.— For  failure  to  collect  and  ac- 
count for  fees  fixed  by  law,  surveyor- 
Keneral  is  liable  on  his  bond. — People  vs. 
Gardner,  56  Cal.  804,  306. 

S.  PERSONAL  SERVICE  BY  SURVEYOR- 
GENERAL  OR  DEPUTY  is  not  required  in 
fixing*  common  boundaries  and  common 
corners  of  counties.  It  is  only  intended 
that  survey  be  made  under  his  direction 
and  supervision  and  when  completed   have 


his  official  sanction  and  approval. — Rice  vs. 
Trinity  Co.,  110  Cal.  247,  250,  42  Pac.  Rep. 
809. 

Election    of    svrveyor-flrcneral. — See    ante 
S848. 

Ofllce  may  be  aboUalied. — See  Const.  1879 
SLTK'y   819;   HENNING'S    GENERAL    LAWS 

p    fxxvlji. 

In|?eooLn&ent    of    snrveyor-veneral.  —  See 

Const.  S8'79,'art.  IV  S18;  HENNING'S  GEN- 
ERAL LA^'S   p.   Ixxi. 

Pnblle   Uui|^«— ^ee    post    89  3395-3674    and 
notes. 


§484.    8ALABT  OF  SUBVETOB-OENERAL.    The  annual  salary  of  the 

surveyor-general,  for  all  services  rendered  in  any  capacity*  whatsoever,  is 

three  thousand  dollars. 

History:  Enacted  March  12,  1S72;  amended  April  1,  1878,  Code  'J^m6tA 
1877-8,  p.  5;   April  23,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  87. 

SALARY.— See  Const.  1879  art  V  S819;  HENNING'S  GENERAL  LA19VS  p.  Ixxvlli. 

§485.    APPOINTMENTS  OF  SXTBVEYOB-OENERAL.    SALARIES.    The 

surveyor-general  may  appoint  a  deputy  surveyor-general,  who  shall  be  ex 
officio  deputy  of  the  register  of  the  state  land  office,  and  one  assistant 
surveyor-general,  who  shall  be  ex  officio  assistant  register  of  the  state  land 
office,  and  one  clerk,  all  of  whom  shall  be  civil  executive  officers.  The  annual 
salary  of  the  deputy  surveyor-general,  including  his  services  as  ex  officio 
deputy  of  the  register  of  the  state  land  office,  is  two  thousand  seven  hundred 
collars.  The  annual  salary  of  the  assistant  surveyor-general,  including  his 
services  as  ex  officio  register  of  the  state  land  office,  is  two  thousand  dollars. 
The  annual  salary  of  the  clerk  to  the  surveyor-general  is  one  thousand  six 
hundred  dollars.  Said  salaries  shall  be  payable  in  the  same  manner  as 
salaries  of  other  state  officers. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code  Amdts. 
1877*8,  p.  5;  March  25,  1903,  Stats,  and  Amdts.  1903,  p.  415;  March  22, 
1905,  Stats,  and  Amdts.  1905,  p.  784. 

§486.     SALABT  OF  CLERKS.    The  annual  salary  of  each  clerk  in  the 
office  of  the  surveyor-general  is  sixteen  hundred  dollars. 

History:  Enacted  March  12  1872;  amended  April  1,  1878,  Code  Amdts. 
1877-8,  p.  6;   April  23,  1880,  Code  Amdts.  1880  (Pol.  pt),  p.  87. 

§487.    OFFICIAL  BOND.    The  surveyor-general  must  execute  an  official 
bond  in  the  sum  of  ten  thousand  dollars. 

History:     Enacted  March  12,   1872. 
OFFICIAI<   BOND. — See  post  |  947  et  seq. 


99  407-6412        (102)  BBGISTBI^— DUTIES,    FESS,    BOND.  |Pt.  111. 


ARTICLE  X. 

REGISTER  OP  THE  STATE  LAND   OFFICE. 

8  497.    Register  and  deputy.  ,^  §500.    Salary  of  clerks. 

§  498.    Duties  of  register.  .1  I* »  §  501.     Fees  of  register. 

§499.     Salary  [of  register]   (repeaWd^.*..-  §502.     Official  bond. 

§497.  REOISTEB  Alip'-ifiBPUTY.  The  surveyor-general  is  ex  officio 
register,  and  the  deputy^Js^rVeyor-general  is  ex  officio  deputy  register,  of  the 
state  land  office.     •  •  '•. 

.•'.;•/• -History:     Enacted  March  12,   1872. 
"  *•   •  * 

1.  Applied,  cited^  coQ^nied,  referred  to.  contest  is  initiated  in  office  of  register   or 

2.  Acts  of  deputyu  surveyor-general    as    affectlner    validity    of 

.'J  '•.-•!  .        -        -^ -  A_       an  order  made  by  deputy  who  sigrned  and 

1.    Ap^^ifett^  r'^rrr^  ^  ^TT  ,«?      "oaled  •»'»•  «<»•  ^^^  register  and  surveyor- 

101.  ia.^aj!..  Rep.  188  (construed).  f^^    j,  p^  ^^^  jgg 

flk    4«t*  of    deputy* — Immaterial    whether 

'^§'498.    DXTTIE8  OF  REOISTEB.    The  duties  of   [the]   register  are  pre- 
scribed in  title  eight  of  part  three  of  this  code. 

History:    Enacted  March  12,   1872. 
Dvttes  of  register.— See  post  §9  8396-8674  and  notes. 

§499.    SALARY  [OF  REOISTEB]  (repealed). 

History:    Enacted  March  12,  1872;    amended  April  1,  1878,  Code  Amdts. 
1877-8,  p.  5;    repealed  March  25,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  2; 
re-repealed  April  23,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  88. 

§600.  8ALABY  OF  CLEBKS.  The  annual  salary  of  each  clerk  in  the 
register's  office  is  sixteen  hundred  dollars. 

History:    Enacted  March  12   1872;    amended  April  1,  1878,  Code  Amdts. 
1877-8,  p.  5;   April  23,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  87. 

§  501.  FEES  OF  BEOISTEB.  The  register  must  charge  and  collect  fees 
as  follows:  For  each  certificate  of  purchase,  duplicate,  or  patent,  three 
dollars;  for  certifying  a  contested  case  to  district  court,  three  dollars;  for 
copies  of  papers  in  his  office,  ten  cents  per  folio,  and  fifty  cents  for  the  cer- 
tificate with  the  seal  attached ;  and  such  other  fees  as  may  be  allowed  by  law. 
All  fees  received  by  the  register  must  be  disposed  of  as  provided  in  title  eight 
of  part  three  of  this  code. 

History:     Enacted  March   12,   1872. 

1.  Applied,  cited,  construed,  referred  to.  *•    Prepayment  of  fee  on   contested   ap- 

'2.  Prepayment  of  fees.  plication  to  purchase  state  lands  must   be 

*          .  made  or  resrlster  is  not   required   to   act. — 

1.     Applied,  cited,  construed,  referred  to,  Sherman   vs.    Wright,    133    Cal.    639»    641.    66 

etc.,  In:     Sherman  vs.  Wright,  133  Cal.  639,  Pac.  Rep.  1096. 

641,   66   Pac.   Rep.   1096    (construed).  DI«po«ltlon  of  fees. — See  post  f  8674. 

§  502.  OFFICIAL  BOND.  The  register  must  execute  an  official  bond  in 
the  sum  of  ten  thousand  dollars. 

History:     Enacted  March   12,   1872. 

Applied,     cited,     conatmed,     referred     to,  Offletal    bonda. — See    post    ||  967-986     and 

etc.,   in:     People   vs.   Gardner,    65   Cal.    804,       notes. 
806  (cited). 


Tit.  ly  clu  UI,  art.  XI.]  SUPBRINTENDBNT    PUBLIC    IKSTRUCTION.        (108)        S9  512-51* 

ARTICLE  XI. 

OP   THE    SUPERINTENDENT    OP    PUBLIC    INSTRUCTION. 

5  512.     Duties.  §  515 [a].  Superintendent  of  public  in- 

$513.     Salary  of  superintendent  of  public  instruction.  struction;    appointees    and 

§  514.     Salary  of   deputy  superintendent   public   in-  salaries. 

struction.  §  516.         Traveling    expenses    superin- 

1 515.     Salary    of   clerks    of    superintendent    public  tendent  public  instruction. 

instruction.  §  517.        Official  bond. 

§  512.    DUTIES.     The  duties  of  the  superintendent  of  public  instruction 
are  prescribed  in  title  three  of  part  three  of  this  code. 

History:     Enacted   March   12,   1872. 

A«  to  datlea  and  po^rem  of  anperintendent  of   public  Instmctlon,    see   post   §§1532,    1633 
and  notes. 

§513.    SALAfiY  OF  SUPERINTENDENT  OF  PUBLIC  INSTRUCTION. 

The  annual  salary  of  the  superintendent  of  public  instruction  is  three  thou- 
sand dollars. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code  Amdts. 
1877-8,  p.  5. 

Am  to  travellna:  cxpensesy  see  post  9  616. 

§  514.    SALARY  OF  DEPUTY  SUPERINTENDENT  PUBLIC  INSTRUC- 

TION.     The  annual  salary  of  the  deputy  for  the  superintendent  of  public 

instruction  is  the  same  as  the  salary  paid  for  deputies  for  other  state  oflficers, 

namely,  two  thousand  four  hundred  dollars. 

History:  Enacted  March  12,  1872;  amended  March  5,  1887,  Stats,  and 
Amdts.  1887,  p.  14. 

§515.  SALARY  OF  CLERKS  OF  SUPERINTENDENT  PUBLIC  IN- 
STRUCTION.  The  annual  salary  of  the  clerk  for  the  superintendent  of 
public  instruction  is  sixteen  hundred  dollars. 

HIstopy:  Original  section  enacted  March  12,  1872;  repealed  April  1, 
1878,  Code  Amdts.  1877-8,  p.  6;  re-enacted  April  23,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  87. 

§515[a].  SUPERINTENDENT  OF  PUBLIC  INSTRUCTION;  AP. 
POINTEES  AND  SALARIES.  The  superintendent  of  public  instruction  may 
appoint  a  statistician,  a  clerk  and  stenographer,  and  a  text-book  clerk,  all  of 
whom  shall  be  civil  executive  officers.  The  annual  salary  of  the  statistician 
shall  be  two  thousand  dollars.  The  annual  salary  of  the  clerk  and  stenog- 
rapher shall  be  sixteen  hundred  dollars.  The  annual  salary  of  the  text-book 
clerk  shall  be  sixteen  hundred  dollars.  Said  salaries  shall  be  payable  in  the 
same  manner  as  salaries  of  other  state  officers  are  paid. 

History:  Enacted  by  way  of  amendment  March  18,  1905,  Stats,  and 
Amdts.  1905,  p.  192.  It  is  doubtful  whether  this  provision  takes  the  place 
of  the  enactment  of  1880  given  above,  and  for  that  reason  both  are  here 
inserted. 

§616.  TRAVELING  EXPENSES  SUPERINTENDENT  PUBLIC  IN- 
STRUCTION.  The  actual  traveling  expenses  of  the  superintendent,  not 
exceeding  ten  hundred  dollars  annually,  must  be  audited  by  the  board  of 
examiners,  and  paid  out  of  the  general  fund  in  the  state  treasury. 

History:  Enacted  March  12,  1872;  amended  April  23,  1880,  Code 
Amdts.  1880  (Pol.  pt.),  p.  87. 

A«  t«  state  board  of  examlnera,  see  post  SS  654  et  seQ. 
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§517.    OFFICIAL  BOND.    The  superintendent  must  execute  an   official 
bond  in  the  sum  of  ten  thousand  dollars. 

History:    Enacted  March   12,   1872. 
Am  to  bonJa,  senerally,  see  post  S8  947-986  and  notes. 


ARTICLE  Xn. 

SUPERINTENDENT  OF  STATE   PRINTING. 

§  520.  General  duties.  §  534.  Salaries  of  superintendent  and  deputy. 

§  527.  Number  of  documents  to  be  printed.  S  535.  Repairing  and  purchasing  machinery. 

§  52*8.  Laws  and  journals  to  be  printed.  §  536.  Contingent-expense  fund. 

S  529.  Manner  of  printing.  §  537.  Treasurer    may    advance    money    for 

§  530.  Election,  qualifications  and  bond.  wages,  when. 

§  531.  Specific  duties  of.  §  538.  Maps,  etc.,  engraving  and  lithograph- 

§  532.  Letting  of  contracts  for  paper.  ing,  etc 

§  533.  Buling,   folding,  stitching,   and  bind-  §  539.  Printing  bills. 

ing;  contracts  for.  §540.  State  printing  fund. 

§  626.  OENEBAL  DUTIES.  It  is  the  duty  of  the  superintendent  of  state 
printing : 

1.  To  print  the  laws;  the  journals  of  the  legislature;  reports  of  state  officers; 
public  documents  ordered  to  be  printed  by  the  legislature;  blanks  for  the 
supreme  court,  the  offices  of  governor,  secretary  of  state,  controller,  treasurer 
of  state,  superintendent  of  public  instruction,  attorney-general,  surveyor- 
general,  and  register  of  the  land  office;  the  bills,  resolutions,  and  other  job 
printing  which  may  be  ordered  by  either  of  the  two  houses  of  the  legislature, 
and  all  other  public  printing  for  the  state,  unless  otherwise  expressly  ordered 
by  law. 

•2.  To  publish,  prefixed  to  each  volume  of  the  laws,  the  names  and  place  of 
residence  of  the  governor,  and  other  executive  officers  of  the  state,  lieutenant- 
governor,  senators,  and  representatives  in  the  legislature,  the  presiding  officers 
of  the  senate  and  assembly,  and  of  commissioners  of  the  state  of  California 
residing  out  of  the  state,  and  in  office  at  the  time  of  such  publication. 

3.  To  perform  the  duties  required  by  the  provisions  of  article  twelve,  chapter 
two,  title  one,  part  three,  of  this  code,  and  such  other  duties  as  are  imposed 
upon  him  by  law. 

4.  He  shall  keep  in  his  office,  open  to  public  inspection,  a  time  book,  con- 
taining the  name  of  every  employee  connected  with  the  state  printing  office, 
the  time  employed,  the  rate  of  wages,  and  amount  paid ;  and  he  shall  certify, 
under  oath,  to  the  correctness  of  all  claims  for  services  rendered  and  materials 
furnished,  which  certificate  shall  be  attached  to  and  presented  with  each 
claim  that  shall  be  presented  to  the  board  of  examiners  for  allowance,  and 
no  such  claim  shall  be  certified  or  allowed  unless  it  be  fully  itemized. 

5.  He  shall  file  in  the  office  of  the  secretary  of  state,  all  proposals,  bids,  con- 
tracts, bonds,  and  other  papers  appertaining  to  the  awarding  of  contracts 
now  in  his  possession,  or  which  may  hereafter  come  into  his  possession, 
retaining  in  his  office  copies  of  the  same;  and  the  secretary  of  state  shall 
promptly  furnish  the  board  of  examiners,  for  their  use,  certified  copies  of  all 
such  papers. 

6.  All  printing  required  by  any  of  the  state  departments,  boards,  or  any 
state  officer,  for  the  state,  the  order  for  the  same  shall  be  made  out  upon  a 
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printed  blank,  with  voucher  attached,  to  be  furnished  by  the  superintendent 
of  state  printing,  and  forwarded  to  the  ofSce  of  said  superintendent,  who  shall 
enter  upon  a  book  kept  in  his  office  for  that  purpose,  a  transcript  of  said 
orders;  and  shall  return  with  the  work,  when  completed,  to  the  person 
ordering  the  same,  the  original  order  with  duplicate  voucher  attached;  said 
voucher  to  be  signed  by  the  person  receiving  the  work,  and  returned  to  the 
superintendent  of  state  printing,  and  both  original  and  duplicate  orders  shall 
be  kept  on  file  in  his  office,  and  shall  be  a  sufficient  voucher  for  said  work. 
The  superintendent  of  state  printing  shall  enter  upon  a  book  to  be  kept  for 
said  purpose,  the  name,  quantity,  and  weight  of  paper  used  for  each  order 
printed.  He  shall  also  certify,  under  oath,  that  all  materials,  stock,  and  paper 
famished  the  office  under  contracts  are  of  the  quality,  kind,  and  weight 
required  by  such  contracts;  and  no  claim  arising  under  any  contract  shall  be 
allowed  or  paid  unless  accompanied  by  such  certificate.  He  shall  also  retain 
and  file  in  his  office  one  copy  or  sample  of  each  blank,  circular,  pamphlet,  book, 
legrislative  bill,  file,  or  report,  or  any  other  work  emanating  from  the  state 
prbting  office,  excepting  blank  books,  of  which  he  shall  file  only  sample  sheets. 
Said  copies  or  samples  shall  bear  a  uniform  number  and  date  with  the  vouchor. 

7.  No  printing  for  the  senate,  or  any  committee  of  the  same,  shall  be  exe- 
cuted except  upon  an  official  order  of  the  secretary,  and  no  order  for  any 
printing  shall  be  made  by  that  officer  unless  the  same  is  ordered  by  a  majority 
vote  of  the  senate.  All  printing  done  for  the  senate  shall  be  delivered  to  th  • 
sergeant-at-arms  of  that  body,  whose  duty  it  shall  be  to  distribute  one  third 
of  the  copies  of  any  document  printed  to  the  members  of  the  senate,  and  two 
thirds  to  the  sergeant-at-arms  of  the  assembly,  who  shall  receipt  therefor,  for 
distribution  to  the  members  thereof.  There  shall  be  printed  two  hundred  an'l 
forty  copies  of  all  bills,  resolutions  and  reports  ordered  printed  by  the  senate. 

8.  No  printing  for  the  assembly,  or  any  committee  of  the  same,  shall  be 
executed  except  upon  an  official  order  of  the  chief  clerk,  and  no  order  for  any 
printing  shall  be  made  by  that  officer  unless  the  same  is  ordered  by  a  majority 
vote  of  the  assembly.  All  printing  done  for  the  assembly  shall  be  delivered  to 
the  sergeant-at-arms  of  that  body,  whose  duty  it  shall  be  to  distribute  two 
thirds  of  the  copies  of  any  document  printed  to  the  members  of  the  assembly, 
and  one  third  to  the  sergeant-at-arms  of  the  senate,  who  shall  receipt  therefor, 
for  distribution  to  the  members  thereof.  There  shall  be  printed  two  hundred 
and  forty  copies  of  all  bills,  resolutions,  and  reports  ordered  printed  by  the 
assembly. 

9.  The  receipts  of  the  respective  sergeant-at-arms  of  the  senate  and  assembly 
shall  be  a  sufficient  voucher  to  the  superintendent  of  state  printing:  for  all 
work  done  for  either  house. 

History:    Enacted  March  12,  1872;    aTnendecl  April  3,  1876,  Code  Amdts. 
1876-6,  p.  16;    April  1,  1878,  Code  Amdts.  1877-8,  pp.  7-9. 

1.  State  printer  is  executive  officer.  As  to  publication  of  amendments  to  con- 

2.  May  be  lej^slated  out  of  office.  atltntlon,    see    Const.    1879    art.    XVIII    {1; 

3.  Power  creating  office  may  abolish  it  henning'S  general  laws  p.  cil. 

4.  Power  of  state  over  its  officers.  As  to  each  hovse  of  the  leslslatare  pnb- 
As  to  farther  duties,  see  post  S  631.  Ilshlnar  a  Journal  off  Its  proceedlnsTH,  see 
As  to  supervision  of  printing  expert,  see  Const.  1879  art  IV  filO;  HBNNING'S  GEN- 

post  }  679.  BRALi  LAIC'S  p.  Ixx. 

As  to  the  printing  of  public  reports,  see  1.     STATE  PRINTER  IS  AN  EXECUTIVE 

ante  fS  332-387.  OFFICER,  but  his  office  is  not  provided  for 
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In    the    constitution. — Code    Commissioners* 
Notes. 

X  IHCVMBBNT  OF  OFFICB  CREATfiD 
BT  LBGISIjATURB  may  be  legislated  out 
of  office  during  term  for  which  he  was 
elected. — People  ex  rel.  Dickenson  vs.  Ban- 
vard,  27  Cal.  470,  476. 

S.  BOWKR  TO  ABOLISH  AH  OFFICE 
BT    SAME    AUTHORITY    THAT    CREATED 

IT  and  fix  Its  term,  and  thus  to  remove  the 
incumbent,   is  well  settled. — Ford  vs.  Har- 


bor Commissioners,  81  Cal.  19»  27,  22  Pac 
Rep.  278. 

4.     POIVER    OF    STATE    OVER    ITS    OF- 
FICERS    AND     AGENTS     IS     UNLIMITED 

except  by  constitutional  limitations.  In 
absence  of  any  constitutional  prohibition,  or 
affirmative  provision  fixing  term  of  office 
of  any  officer,  or  his  compensation,  legis- 
lature may  change  such  term  or  compensa- 
tion even  while  officer  is  in  office. — Spring- 
Valley  W.  W.  vs.  San  Francisco,  61  Cal.  18. 


§627.  NUISBEB  OF  DOCUMENTS  TO  BE  PRINTED.  Whenever  any 
message  or  document,  in  book  form,  is  ordered  printed  by  either  house,  four 
hundred  and  eighty  copies  thereof,  in  addition  to  the  number  ordered,  must 
be  struck  off  and  retained  in  sheets,  and  bound  with  the  journals  of  the  house 
ordering  the  same,  as  an  appendix.  Of  bills  ordered  printed,  when  the  number 
is  not  fixed  in  the  order,  there  must  be  printed  two  hundred  and  forty  copies. 

History:     Enacted   March   12,   1872. 

§  628.  LAWS  AND  JOXTBNALS  TO  BE  PBINTED.  There  must  be  printed 
of  the  laws  of  each  session  of  the  legislature,  twenty-two  hundred  and  fifty 
copies,  in  English,  to  be  deposited  with  the  secretary  of  state,  who,  after 
retaining  a  sufficient  number  of  said  volumes  for  distribution,  in  accordance 
with  the  provisions  of  section  four  hundred  and  nine  of  the  Political  Code, 
shall  deposit  one  hundred  and  fifty  copies  with  the  state  librarian ;  the  remain- 
ing copies  to  be  sold  at  a  price  not  to  exceed  three  dollars  per  bound  volume ; 
the  moneys  thus  received  to  be  paid  into  the  state  treasury  at  the  end  of  each 
month,  as  other  fees  are  paid  by  the  said  secretary  of  state,  and  for  the  same 
purposes.  Whenever  any  bill,  joint  or  concurrent  resolution,  is  passed  to 
enrolment,  by  either  the  senate  or  assembly,  the  committee  on  enrolment  of 
the  house,  in  which  the  bill,  joint  or  concurrent  resolution  originated,  shall 
transmit  the  same,  without  delay,  to  the  superintendent  of  state  printing, 
who  shall  receipt  for  all  such  bills  and  resolutions,  and  proceed  at  once  to  have 
the  same  printed,  in  the  order  in  which  received,  in  the  measure  prescribed 
by  law  for  the  statutes.  So  soon  as  printed,  one  copy  with  proper  blanks  for 
the  signatures  of  the  officers  whose  duty  it  is  to  sign  enrolled  bills,  shall  be 
printed  on  bond  paper,  which,  together  with  the  engrossed  bill,  shall  be  sent 
to  the  committee  on  enrolment  of  the  house  in  which  the  bill  originated.  Said 
committee  shall  compare  such  copy  with  the  engrossed  bill,  and  if  it  is  found 
to  be  correct  shall  present  it  to  the  proper  officers  for  their  signatures.  When 
such  officials  shall  have  signed  their  names  thereon,  as  required  by  law,  it 
shall  be  an  enrolled  bill,  and  shall  be  transmitted  to  the  governor  for  his 
approval.  If  the  same  is  signed  by  the  governor,  and  becomes  a  law,  the 
printed  law  shall  go  to  the  secretary  of  state  and  become  the  official  record. 

2.  Whenever  a  law  is  signed  by  the  governor,  official  notice  shall  be  for- 
warded, in  writing,  to  the  superintendent  of  state  printing  of  the  fact.  Upon 
the  receipt  of  said  official  notice,  the  superintendent  of  state  printing  shall 
cause  to  be  printed,  for  the  use  of  the  legislature,  two  hundred  and  forty 
copies  of  said  law,  joint  or  concurrent  resolution,  to  be  distributed,  one  third 
to  the  senate  and  two  thirds  to  the  assembly,  the  sergeant-at-arms  of  the 
respective  houses  to  receipt  to  the  superintendent  of  state  printing  for  the 
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Fame,  whose  receipt  shall  be  a  proper  voucher  for  the  work.  He  shall  also 
cause  to  be  printed  the  requisite  number  of  sheets  to  make  the  number  of 
copies  of  the  statutes  required  by  law  to  be  printed,  the  one  composition  of 
type  to  answer  the  purpose  of  printing  the  three  editions;  and  of  such  laws, 
resolutions,  and  memorials  as  may  be  designated  by  the  legislature,  two  hun- 
dred and  forty  copies  in  Spanish.  Of  the  journals  and  appendices  of  the 
senate  and  assembly  there  must  be  printed  four  hundred  and  eighty  copies, 
in  one  volume  or  more,  as  may  be  required  by  the  size  thereof.  The  super- 
intendent of  state  printing  shall  have  the  laws,  journals  of  senate  and  assem- 
bly, and  the  appendices  thereto,  properly  indexed  and  bound,  the  laws  in  full 
law  sheep  binding,  and  journals  and  appendices  in  half  law  sheep  binding, 
marble  sides,  and  deliver  the  same  to  the  secretary  of  state  for  distribution 
as  soon  as  practical  after  the  final  adjournment  of  the  legislature,  and  the 
receipt  of  the  secretary  of  state  shall  be  his  voucher  therefor. 

History:    Enacted  March  12,  1872;   amesded  April  3,  1876,  Code  Amdts. 
1875-6,  pp.  17,  18;    April  1,  1878,  Code  Amdts.  1877-8,  pp.  9,  10. 

§  629.  BIANNEB  OF  PBINTINa.  Printing  must  be  done  as  follows :  The 
laws,  journals,  messages,  and  other  documents  in  book  form,  must  be  printed 
solid,  with  long  primer  type,  on  good  white  paper;  each  page,  except  of  the 
laws,  must  be  thirty-three  ems  wide  and  fifty-eight  ems  long,  including  title, 
blank  line  under  it,  and  foot  line ;  of  the  laws  the  same  length,  and  twenty-nine 
ems  wide,  exclusive  of  nuirginal  notes,  which  notes  must  be  printed  in  non- 
pareil type,  seven  ems  wide.  Figure  work,  and  rule  and  figure  work,  in 
messages,  reports,  and  other  documents  in  book  form,  must  be  on  pages  cor- 
responding in  size  with  the  journals,  if  it  can  be  brought  in  by  using  type  not 
smaller  than  minion;  if  not,  it  must  be  executed  in  a  form  to  fold  and  bind 
with  the  volume. 

Blanks  must  be  printed  in  such  form,  and  on  such  paper,  and  with  such 
sized  type  as  the  officers  ordering  them  may  direct. 

[Printing  the  laws.]  The  laws  must  be  printed  without  chapter  headings, 
and  without  blank  lines,  with  the  exception  of  one  head  line,  one  foot  line, 
two  lines  between  the  last  section  of  an  act  and  the  title  of  the  next  act.  When 
there  is  not  space  enough  between  the  last  section  of  an  act  to  print  the  title  and 
enacting  clause,  and  one  line  of  the  following  act  upon  the  same  page,  such 
title  may  be  printed  upon  the  following  page. 

The  joumals  must  be  printed  without  blank  lines,  with  the  exception  of  one 
head  line,  one  foot  line,  and  two  lines  between  the  journalof  one  day  and  that 
of  the  following  day.  In  printing  the  words  ayes  and  noes,  the  word  ''ayes" 
and  the  word  "noes"  must  be  run  in  with  the  names. 

History:    Krnrted  March  12,  1872,*    amended  January  13,  1897,  Stats. 
and  Amdts.   1897,  p.  1. 

§530.  ELECTION,  QUALIFICATIONS  AND  BOND.  The  superintendent 
of  state  printing  shall  be  elected  at  the  same  time  and  place  and  in  the  same 
manner  as  the  governor  of  the  state,  and  his  term  of  office  and  qualifications 
shall  also  be  the  same.  He  shall  be  a  competent  practical  printer,  and  before 
<^ntering  upon  the  discharge  of  the  duties  of  his  office  shall  ^ive  a  prood  and 
sufficient  bond  to  the  people  of  the  state  of  California  in  the  sum  of  ten  thou- 
sand dollars,  with  two  or  more  sufficient  sureties,  to  be  approved  by  the 
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governor,  for  the  faithful  performance  of  his  duties,  which  bond  shall  be  filed 
in  the  office  of  secretary  of  state. 

History:    Enacted  March  12,  1872;   amended  April  3,  1876,  Code  Arndts. 
1875-6,  p.  18;    MJarch  10,  1891,  Stats,  and  Amdts.  1891,  p.  59. 

Aa    to    creation    of    olllee    and    power    of  An    to     bonda,    see     post     ||  947-986     and 

lecislatnre  to  reinilate  ternt  or  abollsb  the       notes. 
olllee,  see  ante  S  526  and  note. 

§  631.  SPECIFIC  DUTIES  OF.  The  duties  of  the  superintendent  of  state 
printing  shall  be  as  follows:  He  shall  have  the  entire  charge  and  superin- 
tendence of  the  state  printing  and  binding.  He  shall  take  charge  of  and  be 
responsible  on  his  bond  for  all  manuscripts  and  other  matter  which  may  be 
placed  in  his  hands  to  be  printed,  bound,  engraved,  or  lithographed,  and  shall 
cause  the  same  to  be  promptly  executed.  He  shall  receive  from  the  senate  or 
assembly  all  matter  ordered  by  either  house  to  be  printed  and  bound,  or  either 
printed  or  bound,  and  shall  keep  a  record  of  the  same,  and  of  the  order  in 
which  it  may  be  received;  and  when  the  work  shall  have  been  executed,  he 
shall  deliver  the  finished  sheets  or  volumes  to  the  sergeant-at-arms  of  the 
senate  or  assembly,  or  of  any  department  authorized  to  receive  them,  whose 
receipt  therefor  shall  be  a  suflficient  voucher  to  the  said  superintendent  of  state 
printing  for  their  delivery.  He  shall  receive  and  promptly  execute  all  orders 
for  printing  or  binding  required  to  be  done  for  the  various  state  officers. 

[Discretionary  authority.]  Provided,  that  the  said  superintendent  of  state 
printing  shall  have  discretionary  authority  to  revise,  reduce,  or  decline  to 
execute  any  order,  or  part  of  any  order,  which  in  his  judgment  is  unnecessary 
or  unwarranted  by  law,  and  which  will  tend  to  unnecessarily  consume  the 
appropriation  for  support  of  the  state  printing  office;  and  provided  further, 
that  in  the  event  that  any  state  officer,  board,  commission,  or  state  institution 
shall  consider  the  decision  of  the  said  superintendent  of  state  printing  unfair, 
he  may  refer  the  matter  to  the  state  board  of  examiners,  which  board  shall 
determine  the  matter.  He  shall  employ  such  compositors,  pressmen,  and 
assistants  as  the  exigency  of  the  work  from  time  to  time  requires,  and  may  at 
any  time  discharge  such  employees. 

[Wages  to  be  paid  by.]  Provided,  that  at  no  time  shall  he  pay  said  com- 
positors, pressmen,  or  assistants  a  higher  rate  of  wages  than  is  paid  by  those 
employing  printers  in  Sacramento  for  like  work.  He  shall  at  no  time  employ 
more  compositors  or  assistants  than  the  absolute  necessities  of  the  state  print- 
ing may  demand,  and  he  shall  not  permit  any  other  than  state  work  to  be  done 
in  the  state  printing  office. 

[Report  to  governor.]  The  superintendent  of  state  printing  shall,  on  or 
before  the  fifteenth  day  of  September  of  each  year,  make  a  report,  in  writing, 
to  the  governor,  embracing  a  record  of  the  complete  transactions  of  his  office 
for  the  precMing  fiscal  year,  which  report  shall  show  in  detail  all  the  items  of 
expense  attending  the  state  printing  and  all  the  expenses  of  the  office,  includ- 
ing repairs  and  the  purchase  of  materials  of  all  kinds.  Said  report  shall  also 
state  the  number  of  reams  and  various  kinds  of  paper  delivered  to  him,  and 
the  amount  and  quality  remaining  on  hand,  which  report  shall  be  printed, 
biennially,  for  the  use  of  the  legislature. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  pp.  18-19;  April  1,  1878,  Code  Amdts.  1877-8.  p.  10;  March  10, 
1891,  Stats,  and  Amdts.  1891,  pp.  66-67;  March  27,  1895,  Stats,  and 
Amdts.  1895.  dd.  233-234. 
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§  632.  LETTma  OF  OONTBAOTS  FOB  PAPER.  Id  April,  eighteen  hun- 
dred  and  ninety-six,  and  in  April  of  every  year  thereafter,  the  superintendent 
of  state  printing  shall  submit  to  the  state  board  of  examiners  samples  of  the 
various  kinds,  sizes,  and  qualities  of  paper  that  will  probably  be  required  in 
his  office  during  the  year  commencing  on  the  then  next  first  Monday  in  July, 
an  estimate  of  the  probable  quantity  of  each  kind,  size,  and  quality  that  will ' 
be  so  required. 

[Advertisement  for  bids.]  Upon  being  satisfied  that  the  kinds,  sizes,  quan- 
tities, and  qualities  of  paper  so  suggested  will  be  required,  they  shall  direct  the 
superintendent  of  state  printing  to  advertise  for  thirty  days,  in  two  daily 
newspapers,  one  of  which  shall  be  published  in  the  city  of  San  Francisco,  and 
one  in  the  city  of  Sacramento,  for  proposals  to  furnish  such  paper,  or  so  much 
thereof  as  may  be  required  during  the  year  commencing  as  aforesaid,  which 
bids  shall  be  opened  in  his  office,  at  twelve  o'clock  m.  on  the  day  appointed,  in 
the  presence  of  the  said  superintendent,  and  at  least  two  of  the  state  board 
of  examiners ;  and  the  said  superintendent  of  state  printing,  and  the  members 
of  the  state  board  of  examiners  then  and  there  present,  shall  constitute  a 
board  to  award  the  contract  to  the  lowest  and  best  responsible  bidder. 

No  bid  shall  be  considered  unless  accompanied  by  a  certified  check,  in  the 
sum  of  two  thousand  dollars,  gold  coin,  payable  to  the  governor  for  the  use  of 
the  people  of  the  state  of  California,  conditioned  that  if  the  bidder  f eceives  the 
award  of  the  contract  he  will,  within  thirty  days,  enter  into  bonds  in  the  sum 
of  ten  thousand  dollars,  with  two  or  more  sureties,  to  be  approved  by  the 
governor  of  the  state,  that  he  will  faithfully  perform  the  conditions  of  his 
contract. 

All  bid£  must  be  for  the  furnishing  and  delivery  of  the  paper  and  materials 
at  the  state  printing  office,  in  the  city  of  Sacramento,  so  that  the  state  shall 
not  be  charged  with  any  cost  of  transportation  or  delivery,  which  must  be 
specified  in  the  advertisement  for  bids.  If  all  the  bids  opened  shall  be  deemed 
too  high  by  said  board,  they  may  decline  them  and  advertise  again.  If  the 
second  set  of  bids  are  considered  too  high,  the  said  board  may  again  decline 
them,  and  the  superintendent  of  state  printing  may  purchase  such  paper 
•in  the  open  market.  The  prices  paid  shall  in  no  case  be  higher  than  the 
lowest  price  at  which  such  paper  was  ofifered  to  be  furnished  by  the  bids  so 
rejected. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  pp.  19,  20;  April  1,  1878,  Code  Amdts.  1877-8,  pp.  11,  12;  March 
27,  1895,  Stats,  and  Amdts.  1895,  p.  234. 

§833.  BUUNG,  FOLDXNG,  STXTCHXNG,  AND  BINDTNG;  OONTBAOTS 
FOE.  All  ruling,  folding,  and  folding  and  stitching,  and  binding  required  to 
be  executed  for  the  state,  shall  be  done  under  the  supervision  of  said  super- 
intendent. He  shall  advertise  for  thirty  days  in  one  daily  newspaper  published 
in  the  city  of  San  Francisco  and  one  daily  newspaper  published  in  the  city 
of  Sacramento,  specifying  the  character  of  the  binding,  folding,  and  stitching 
to  be  bid  upon,  for  proposals  to  do  all  such  folding,  folding  and  stitching, 
ruling  and  binding,  all  of  which  work  shall  be  done  in  the  city  of  Sacramento, 
»nd  on  the  day  appointed  he  shall,  in  the  presence  of  the  board  of  examiners, 
open  the  bids  that  may  be  received,  and  said  superintendent  of  state  printing 
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and  said  board  of  examiners  shall  award  said  contract  to  the  lowest  respon- 
sible bidder  or  bidders  therefor. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdta. 
1875-6,  p.  20. 

§  634.  SALARIES  OF  SUPERINTENDENT  AND  DEPUTY.  The  annual 
salary,  of  the  superintendent  of  state  printing  shall  be  three  thousand  dollars. 
He  may  appoint  a  deputy  superintendent  of  state  printing,  who  shall  be  a  civil 
executive  officer,  and  who  shall  receive  a  salary  of  two  thousand  four  hundred 
dollars  per  annum. 

[Payment  of  salaries.]  Sec.  2.  Said  salaries  shall  be  paid  at  the  same  time 
and  in  the  same  manner  as  the  salaries  of  other  state  officers  are  paid. 

History:  Enacted  March  12,  1872,  founded  upon  fil2  Act  May  1,  1854^ 
as  amended  April  11,  1857,  Stats.  1857,  p.  195;  amended  April  3,  1876, 
Code-Amdts.  1875-6,  p.  20;  March  9,  1885,  Stats,  and  Amdts.  1884-5,  p.  32; 
March  29,  1897,  Stats,  and  Amdts.  1897,  p.  238. 

An  to  power  of  lesflalatore  o-rer  mmlmrTf  see  ante  {626  and  note. 

§  636.  BEPAISING  AND  PX7B0HASINO  MAOHINEBY.  Whenever  any 
appropriation  is  made  for  the  support  of  the  state  printing  office,  a  sum  not 
exceeding  one  thousand  dollars  thereof  shall  be  applied,  when  necessary,  to 
and  used  for  the  purpose  of  repairing  the  present  and  purchasing  new  machin- 
ery of  the  Btate  printing  office,  in  each  fiscal  year  for  which  the  appropriation 
is  made. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  20. 

§  636.  OONTINGENT-EXPENSE  FUND.  Whenever  any  money  is  appro- 
priated for  the  support  of  the  state  printing  office,  a  sum  not  exceeding  the 
sum  of  one  thousand  dollars  thereof  shall,  in  each  fiscal  year  for  which  the 
appropriation  is  made,  be  applied  to  and  used  for  the  purpose  of  paying  con- 
tingent expenses  of  state  printing  office.  The  superintendent  of  state  printing 
shall  keep  an  itemized  account  of  all  moneys  expended  out  of  the  contingent 
fund  hereby  created,  and  shall  furnish  the  governor  with  a  copy  of  the  same, 
under  oath,  at  the  end  of  each  fiscal  year. 

History:  Enacted  March  12,  1872,  founded  upon  §2  Act  April  1,  1872, 
Stats.  1871-2,  p.  871;    amended  April  1,  1878,  Code  Amdts.  1877-8,  p.  12. 

1.  Applied,  cited,  construed,  referred  to.  TO    AUDIT    ACCOUNTS    OP   THBS    STATB 

2.  State    controller    has    right    to    audit    ac-      PRINTESR,    and   mandamus    cannot    compel 

counts  of  state  printer.  him  to  draw  his  warrant   for  moneys  due 

3.  Editorial  note — Springer  vs.  Green.  state  printer  for  public  printing. — Springer 
1.     APPLIED,  CITBD,  CONSTRUBD,  RE-       ^^'   G""©®"'   *•  ^al.   73.   77. 

FERRED,  etc..  In:     Springer  vs.   Green.   46  3-     EDITOR'S       NOTE.  — The       ease       of 

Cal.   73.   77    (cited   and  construed   as  to   the  Springer  ▼■.  Green,  46   Cal.   73.  77,   decided 

original  f  536.  before  the  enactment  of  pros-  in   1878.  was  decisive  of  the  original  §  536, 

ent  amendments).  ^"^  ^^^^  section  has  since  been  amended  so 

9.     STATE     CONTROLLER     HAS     RIGHT  ^^^^  ^*»«  C*»®  *•  ^^^  ^^  polnt. 

§  537.    TBEASX7BEB  MAY  ADVANCE  MONEY  FOB  WAGES,  WHEN. 

The  state  treasurer  is  hereby  authorized,  when  the  general  fund  is  exhausted, 
to  advance  the  money  on  the  controller's  warrants,  drawn  for  wages  and 
salaries  of  the  employees  in  the  state  printing  office,  out  of  any  public  funds 
in  the  treasury,  which  warrants  shall  be  his  vouchers  until  there  is  money  in 
the  general  fund  to  cancel  them;  provided,  that  this  section  shall  not  apply 
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to  any  fund  against  which  there  are  any  warrants  then  due,  or  to  become  due, 
or  so  as  to  keep  claimants  out  of  their  just  demands.  Any  sum  of  money 
remaining  unexpended  of  the  appropriation  heretofore  made  for  the  purchase 
of  materials  for  the  state  printing  office  is  hereby  appropriated  to  the  pay- 
ment of  claims  due  for  the  construction  of  the  state  printing  office. 

History:    Enacted  March  12,  1872;   amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  21. 

§638.  MAPS,  ETC.,  ENGRAVINa  AND  LITHOGKAPHma,  ETC.  When 
any  chart,  map,  diagram,  or  other  engraving  shall  be  required  to  illustrate 
any  document  ordered  to  be  printed,  such  chart,  map,  diagram,  or  engraving 
shall  be  procured  by  the  superintendent  of  state  printing.  No  bills  for  engrav- 
ing, or  lithographing,  or  lithograph  printing,  other  than  the  above,  shall  be 
aUowed  by  the  board  of  examiners.  All  state  printing  shall  be  done  in  the 
state  printing  office. 

History:    Enacted  April  3,  1876,  Code  Amdts.  1875-6,  p.  21;    amended 
April  1,  1878,  Code  Amdts.  1877-8,  p.  12. 

Am    to    anpeiintcndeitt    of    state    printing  As     to    penalty    for     eoUnalon     of    state 

olllee  not   to  be  taterested  In  any  contract  printer    ivltb    others    to    defraud   state,   see 

evnnected  with  his  olllee,  see  KBRR'S  CYC.  KBRR>8  CYC.  FBN.  CODB  f  100  and  note. 
FKlf.   CODB   S  99   and  note. 

§639.  PRINTING  BILLS.  All  bills  and  other  documents  ordered  en- 
grossed by  either  house  of  the  legislature  shall  be  delivered  by  the  secretary  of 
the  senate  or  chief  clerk  of  the  house,  as  the  case  may  be,  to  the  engrossing 
clerk  of  the  house  ordering  the  engrossment,  who  shall  deliver  such  bills  or 
other  documents,  without  delay,  in  the  order  of  their  receipt,  to  the  state 
printer,  who  shall  receipt  for  the  same,  and  without  delay  engross  (print) 
the  same  in  the  order  so  received  by  him,  and  deliver  such  engrossed  bill  or 
other  documents,  with  the  original  thereof,  to  the  engrossing  clerk  from  whom 
he  receives  the  same,  who  shall  carefully  compare  the  engrossed  copy  with 
the  original,  and,  if  correctly  engrossed,  report  the  same  back,  with  the 
original,  to  the  engrossing  committee  of  the  house  from  which  he  received  it. 

[Printed  bills  not  amended  considered  engrossed.]  All  bills  and  other  docu- 
ments that  have  been  printed  shall  be  considered  engrossed,  if  no  amendments 
have  been  made  after  being  printed,  but  the  original  bill  or  document  shall 
be  delivered  to  the  engrossing  clerk  of  the  respective  houses  where  same  origi- 
nated, and  he  shall  compare  the  original  bill,  or  other  document,  with  the 
printed  bill  or  other  document,  and  forthwith  deliver  them  to  the  committee  on 
engrossment  for  return  to  the  house  in  the  same  manner  as  engrossed  bills. 
Such  bills,  or  other  documents,  shall  have  a  separate  order  of  comparison  from 
the  engrossed  bills. 

[Printed  bills  regarded  as  enrolled.]  And  all  bills  and  other  documents 
required  to  be  enrolled  by  order  of  either  house,  shall  be  delivered  by  the 
secretary  of  the  senate  or  chief  clerk  of  the  house,  as  the  case  may  be,  to  the 
enrolling  clerk  of  the  house  ordering  such  enrolment,  who  shall  deliver  such 
bills  or  other  documents,  without  delay,  in  the  order  of  their  receipt,  to  the 
state  printer,  who  shall  receipt  for  the  same,  and  who  shall,  without  delay, 
correctly  enroll  (print)  the  same,  in  the  order  so  received  by  him,  and  when 
enrolled  he  shall  deliver  such  enrolled  bills  or  other  documents,  with  the 
oriffinal  thereof,  to  the  enrolling  clerk  from  whom  he  received  the  same,  who 
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shall  carefully  compare  such  enrolled  copy  with  the  original,  and  if  correctly 
enrolled  he  shall  report  the  same  back,  with  the  original,  to  the  enrolling  com- 
mittee of  the  house  from  which  he  received  it. 

History:    Enacted  March  31,  1891,  Stats,  and  Amdts.  1891,  pp.  426,  427; 
amended  March  24,  1895,  Stats,  and  Amdts.  1895,  p.  110. 

§640.  STATE  PBINTINa  FXJND.  Subdivision  1.  There  is  hereby  cre- 
ated a  fund  to  be  known  as  the  state  printing  fund  of  the  state  treasury. 

Subdivision  2.  The  state  printing  fund  shall  consist  of  all  moneys  appropri- 
ated by  the  legislature  for  the  support  of  the  state  printing  office,  and  all 
moneys  received  into  the  state  treasury  from  any  source  whatever  in  payment 
of  all  printing,  ruling,  and  binding  done  in  the  state  printing  office.  From  it 
all  expenses  for  the  support  of  the  state  printing  office  shall  be  paid. 

[All  state  printing  to  be  done  at  state  printing  office.]  Subd.  3.  The  re- 
ports of  all  state  officers,  boards  of  officers,  commissions,  trustees,  regents,  and 
directors,  required  or  authorized  by  law  to  make  reports,  or  to  publish  any 
circulars,  bulletins,  and  to  obtain  any  printed  books,  stationery,  or  printed 
matter  of  any  kind,  must  be  printed,  ruled,  and  bound  at  the  state  printing 
office,  at  the  expense  of  their  respective  funds  or  appropriations,  after  being 
first  authorized  in  each  instance  by  the  state  board  of  examiners. 

[Duties  of  superintendent  of  state  printing,  et  al.]  Subd.  4.  The  super- 
intendent of  state  printing,  subject  to  the  approval  of  the  board  of  examiners, 
shall  determine  the  charge  to  be  made  for  all  printing,  ruling,  and  binding, 
and  shall  fix  a  price  from  time  to  time  that  will  cover  all  costs  of  material  and 
doing  the  work,  not  taking  into  consideration  the  cost  of  the  plant  of  the 
state  printing  office.  He  shall  render  bills  for  each  item  of  printing,  ruling, 
and  binding,  or  other  charge  against  the  respective  officer  or  institution  order- 
ing the  same,  which  bills  shall  be  audited  by  the  state  board  of  examiners  and 
paid  out  of  the  appropriation  or  fund  of  the  said  officer  or  institution  charge- 
able with  the  same,  on  warrants  drawn  by  the  state  controller. 

[Duties  of  controller  and  treasurer.]  Subd.  5.  The  controller  and  treas- 
urer are  hereby  authorized  and  directed  to  transfer  from  the  general  fund  to 
the  state  printing  fund  any  and  all  moneys  appropriated  from  time  to  time 
by  the  legislature  for  the  support  of  the  state  printing  office. 

[Monthly  reports.]  Subd.  6.  The  superintendent  of  state  printing  shall 
render  monthly  reports  to  the  state  controller  of  all  moneys  received  under 
the  provisions  of  this  section,  and  shall  pay  same  into  the  state  treasury  to  the 
credit  of  the  state  printing  fund. 

[Controller  to  transfer  money.]  Subd.  7.  The  board  of  examiners  may  at 
any  time  order  the  controller  to  transfer  money  from  the  sum  allowed  to  any 
officer,  board,  or  other  body  mentioned  in  subdivision  three  of  this  section, 
for  printing  and  other  work  at  the  state  printing  office,  to  the  credit  of  any 
other  such  officer,  board,  or  other  body  that  may  need  the  same,  and  whose 
allowance  for  that  purpose  has  been  exhausted. 

[Repealing  clause.]  Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

History:    Enacted  Marcb  6,  1899,  Stats,  and  Amdts.  1899,  pp.  68,  69. 
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ARTICLE  XIIL 

STATE  aSOLOGIST. 

§  548.     General  duties  of.  §  551.  Salary  of  geologist. 

S  549.     Beport  to  governor.  §  552.  Compensation  of  assistants. 

S  550.     Specimens  to  be  delivered  to  univer-      §  553.  Board  of  examiners  to  audit  accounts, 

sicy.  §  554.  Beports  and  maps  to  be  sold,  etc. 

§  648.  GENERAL  DUTIES  OF.  It  is  the  duty  of  the  state  geologist,  with 
the  aid  of  such  assistants  as  he  may  appoint,  to  continue  and  with  all  reason- 
able diligence  to  complete  the  geological  survey  of  this  state.  He  must  also 
prepare  a  report  of  the  survey  and  superintend  the  publication  thereof  in  the 
form  of  a  geological,  botanical,  zoological,  and  physiographical  history  of  the 

« 

state,  with  full  and  scientific  descriptions  of  its  rocks,  fossils,  soils,  minerals, 
mines,  climates,  and  physical  geography,  together  with  suitable  and  accurate 
geological  and  topographical  maps  and  diagrams  of  the  same. 

History:    Enacted  March   12,   1872. 

As  to  apyotatmeat  to  oflce,  see  ante  8  368  As  to  term  of  ottccy  see  ante  ft  369. 

subd.  3. 

§649.  REPO&T  TO  GOVERNOR.  He  must,  as  near  as  may  be  at  the 
beginning  of  each  session  of  the  legislature,  present  to  the  governor,  who  must 
lay  the  same  before  the  legislature,  a  report  of  progress  in  which  the  opera- 
tions of  the  geological  survey  during  the  interval  since  his  last  preceding 
report  must  be  set  forth  and  its  most  important  results  made  public. 

History:     Enacted  March   12,   1872. 

§650.  SPECIMENS  TO  BE  DELIVERED  TO  UNIVERSIT7.  The  geo- 
logical and  other  specimens  collected  by  the  state  geological  survey  must, 
fxcepting  such  as  may  be  required  by  the  state  geologist  to  aid  in  the  prepara- 
tion of  his  report,  be  delivered  over  to  the  regents  of  the  state  university,  to 
be  by  them  deposited  in  the  cabinet  of  the  same  as  the  property  of  the  uni- 
versity. 

History:    Enacted   March   12,   1872. 

§  661.  SALARY  OF  GEOLOGIST.  The  annual  salary  of  the  state  geologist 
is  six  thousand  dollars,  payable  monthly  out  of  any  appropriations  which  may 
be  made  by  the  legislature  for  the  continuation  of  the  work  of  the  survey. 

History:     Enacted  March   12,   1872. 

§662.  COMPENSATION  OF  ASSISTANTS.  His  assistants  receive  such 
compensation  as  he  may  determine,  payable  in  the  same  manner,  out  of  the 
same  fund. 

History:    Enacted  March  12,   1872. 

§  663.  BOARD  OF  EXAMINERS  TO  AUDIT  AOCOTTNTS.  The  accounts 
of  the  state  geologist,  including  salaries  and  all  other  expenses  of  the  survey, 
must  be  audited  by  the  board  of  examiners,  and,  if  found  correct,  must  be  paid 
out  of  the  state  treasury  in  such  manner  as  may  be  provided  by  law. 

Histbry:    Enacted  March   12,   1872. 

§  664.    RSPORTS  AND  MAPS  TO  BE  SOLD,  ETC.    The  volumes  and  maps 
of  the  report  must  be  sold  upon  such  terms  as  the  governor  deems  to  be  most 
Pol.  c— «. 
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advantageous  to  the  state,  and  any  moneys  derived  from  such  sales  must  be 
applied  to  the  completion  of  the  unfinished  publications  of  the  survey,  and 
the  surplus,  if  any,  must  be  paid  into  the  common  school  fund  of  the  state. 

History:    Enacted  March   12,   1872. 

A«    to    the    Tmrloiui    acta    relatlns    to    tke  s«oIosle«l  avrvey,  see  Index  Laws  of  Cali- 
fornia, title  Geolosical  Survey. 


ARTICLE  XIV. 

SEALERS    OF   WEIGHTS    AND    BfEASnRB& 


§  561.  General  duties  of. 

§  562.  County  clerks  ex  ofScio  sealers. 

§  563.  Duties  of  county  sealers. 

§  564.  Standards  for  county  sealers. 


§  565.     Standards  to  be  marked. 

S  566.    Standards,  county  sealers  to  compare, 

etc 
8  567.    Fees. 


§  661.  GENERAL  DUTIES  OF.  The  state  sealer  of  weights  and  measures 
has  the  general  supervision  of  the  weights  and  measures  of  the  state.  He  must 
take  charge  of  the  standards,  and  see  that  they  are  kept  in  and  in  no  case 
removed  from  a  fire-proof  vault  in  his  oflBce,  except  for  the  purpose  of  com- 
paring and  copying.  He  must  correct  the  standards  of  the  cities  and  counties, 
provide  them  with  the  necessary  standards,  balances,  and  other  means  of 
adjustment,  and  as  often  as  once  in  ten  years  compare  the  same  with  those  in 
his  possession. 

History:    Enacted  March  12,  1872,  founded  upon  S8  Act  April  4,  1861, 
Stats.  1861,  p.  86. 

§562.  OOXTNTY  CLERKS  EX  OFFICIO  SEALERS.  The  county  clerks 
are  ex  officio  county  sealers  of  weights  and  measures  for  their  respective 
counties. 

History:    Enacted  March  12,  1872,  founded  upon  §2  Act  April  4,  1861, 
Stats.  1861,  p.  86. 

§  563.  DTTTIES  OF  COUNTY  SEALERS.  The  county  sealers  must  keep 
in  their  offices  the  standards  of  weights  and  measures  for  their  respective 
counties. 

History:    Enacted  March  12,  1872,  founded  upon  S  11  Act  April  4^  1861, 
Stats.  1861,  p.  87. 

§664.  STANDARDS  FOR  COXTNTT  SEALERS.  Copies  of  the  original 
standards,  to  be  made  of  such  materials  as  the  state  sealer  directs,  must  be 
deposited  by  him  in  the  office  of  the  county  sealers  of  the  several  counties  of 
this  state,  at  the  expense  of  the  counties,  which  are  severally  responsible  for 
the  preservation  of  the  copies  respectively  delivered  to  them. 

History:    Enacted  March  12,  1872,  founded  upon  $9  Act  April  4,  1861, 
Stats.  1861,  p.  87. 

§  566.  STANDARDS  TO  BE  MARKED.  The  state  sealer  must  cause  to  be 
impressed  on  each  of  the  copies  of  such  original  standards  the  letter  **C,"  and 
such  other  device  as  he  may  direct  for  the  particular  county,  which  device 
must  be  recorded  in  the  state  sealer's  office,  and  a  copy  thereof  delivered  to 
the  respective  county  sealers. 

History:    Enacted  March  12,  1872,  founded  upon  §  10  Act  April  4,  1861, 
Stats.  1861,  p.  87. 
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§566.  STANDABDS,  OOTTNTY  SEALERS  TO  COMPARE,  ETC.  Tlie 
county  sealers  must  compare  all  weights  and  measures,  which  are  brought  to 
them  for  that  purpose,  with  the  copies  of  standards  in  their  possession,  and 
when  the  same  are  found  or  made  to  conform  to  the  legal  standards,  the  officer 
comparing  them  must  seal  and  mark  them  as  correct. 

History:    Enacted  March  12,  1872,  fonnded  upon  9 11  Act  April  4.  1861, 
Stats.  1861,  p.  87. 

§  667.  FEES.  Each  county  sealer  may  receive  for  his  services  the  follow- 
ing fees:  For  sealing  and  marking  every  beam,  seventy-five  cents;  for  sealing 
and  marking  measures  of  extension,  at  the  rate  of  forty  cents  per  yard,  not  to 
exceed  one  dollar  and  a  half  for  any  one  measure;  for  sealing  and  marking 
every  weight,  twenty-five  cents;  for  sealing  and  marking  liquid  and  dry 
measures,  if  the  same  are  of  the  capacity  of  a  gallon  or  more,  forty  cents;  if 
less  than  a  gallon,  twenty  cents. 

History:    Enacted  March  12,  1872,  founded  upon  S  13  Act  April  4,  1861, 
Stata.  1861,  p.  87. 


ARTICLE  XV. 

INSPECTOR  OF  QAS-MBTERa 

S577.    To  provide  testing  apparatus.  $581.  Unsealed    meters,    use    of    a    misde- 
§578.    Seal.                                                                               meaner;    remspeetion. 

\  579.    May  appoint  deputies.  9  582.  Compensation. 

§  580.    Powers  and  duties  of.     Mode  of  in-      9  583.  Residence. 

specting  and  sealing.  9  584.  Official  bond. 

§677.  rO  PBOVIDE  TESTING  APPASATUS.  The  inspector  of  gas 
meters  must  provide  and  keep  suitable  apparatus  for  testing  the  accuracy  of 
gas  meters. 

History:    Enacted  March  12,  1872,  founded  upon  9  4  Act  April  27,  1863, 
Stats.  1863,  p.  648. 

§578.  SEAL.  He  must  provide  a  suitable  seal  with  which  to  seal  meters 
inspected  by  him  and  found  to  be  correct,  and  must  file  a  copy  of  such  seal 
in  the  office  of  the  secretary  of  state. 

History:    Enacted  March  12,  1872,  founded  upon  9  1  Act  April  27,  1863, 
Stats.  1863,  p.  647. 


§  579.    MAY  APPOINT  DEPUTIES.    He  may  appoint  deputies. 

History:    Enacted  March  12,  1872,  founded  upon  9  2  Act  April  27,  1863, 
Stats.  1863,  p.  647. 

§580.  POWEBS  AND  DUTIES  OF.  MODE  OF  INSPEGTINa  AND 
SEALING.  He  must,  whenever  requested,  inspect  and  test  the  accuracy  of 
any  gas-meters  used  or  intended  to  be  used  for  measuring  the  quantity  of  ga.s 
furnished  by  any  gas  company  in  this  state,  and  when  he  finds  the  same  correct, 
seal  the  same  with  his  seal.  No  meter  shall  be  accounted  correct  which 
registers  an  amount  more  than  three  per  cent  greater  or  less  than  the  amount 
actually  passed  through  it,  but  the  inspector  may  seal  meters  registering  more 
lian  three  per  cent  against  the  gas  company,  when  requested  by  the  company 
to  do  so.  Reasonable  notice  shall  be  given  to  the  applicant,  and  also  the  indi- 
vidual or  gas  company  furnishing  or  proposing  to  furnish  the  gas,  of  the  time 
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and  place  of  the  inspection  of  the  meter,  and  opportunity  afforded  them,  their 
servants  or  agents,  to  be  present  at  and  witness  the  inspection. 

History:    Enacted  March  12,  1872,  founded  upon  $4  Act  April  27,  1863, 
Stats.  1863,  p.  648;   amended  April  1,  1876,  Code  Amdts.  1875-6,  p.  22. 

§  681.  UNSEALED  METEBS,  USE  OF  A  MISDEMEANOR;  BSmSPEC- 
TION.  Any  individual  or  gas  company  placing  or  using  for  measuring  gas  a 
meter  which  has  not  been  inspected  by  the  state  inspector,  and  does  not  bear 
his  seal,  shall  be  guilty  of  a  misdemeanor,  nor  shall  any  charge  for  gas  sup- 
plied through  such  a  meter  be  legally  collectable;  nor  shall  the  refusal  of  a 
consumer  to  pay  the  same  give  authority  to  the  company  to  refuse  to  supply 
him  with  gas.  When  a  meter,  properly  sealed,  is  once  placed  for  the  use  of  a 
consumer,  an  inspection  may  be  had  as  often  as  the  consumer  may  request  the 
same  in  writing,  he  to  pay  the  fee  therefor  whenever  the  meter  is  found  not  to 
register  too  fast.  When  the  meter  is  found  to  register  too  fast  the  gas  com- 
pany must  pay  the  fee,  together  with  the  costs  of  removing  and  resetting  the 
meter,  and  the  inspector  shall  remove  the  seal  if  there  be  one  upon  it ;  provided, 
that  when  any  meter  found  incorrect  shall  be  corrected,  it  shall  be  sealed  by 
the  inspector  without  additional  charge  if  presented  to  him  for  reinspection 

within  one  month. 

• 

History:     Enacted  March  12,  1872,  founded  upon  S  1  Act  April  27,  1863, 
Stats.  1863,  p.  647;    amended  April  3,  1876,  Code  Axndts.  1875-6,  p.  22. 

§  682.  COMPENSATION.  He  may  collect  a  fee  of  two  dollars  and  fifty 
<».ents  for  each  meter  tested. 

History:    Enacted  March  12,  1872,  founded  upon  §4  Act  April  27,  1868, 
Stats.  1863.  p.  648. 

§  683.    RESIDENCE.    He  must  reside  in  the  city  of  San  Francisco. 

History:    Enacted  March  12,  187£,  founded  upon  §  1  Act  April  27,  1863, 
Stats.  1863,  p.  647. 

§  684.  OFFICIAL  BOND.  He  must  execute  an  official  bond  in  the  sum  of 
live  thousand  dollars. 

History:     Enacted  March   12,   1872. 
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ARTICLE  XVL 

INSURANCB   COMMISSIONER. 


§594.     E1igibilit7. 

9595.  Duties  of;  suits  by;  revocation  of 
license. 

9  596.  Business  of  insurance,  certificate  of 
anthoritj.     Penalty. 

S  597.  To  examine  affairs  of  companies, 
when. 

§  598.    Fines  imposed  if  companies  refuse. 

§599.     May  issue  subpcenas. 

§  600.  Proceedings  on  insolyency  of  com- 
panies. 

§  601.  Failure  to  make  up  capital.  Duty  of 
commissioner  and  attorney-general. 

§  602.  What  constitutes  insolvency.  [Insur- 
ance companies  other  than  life  and 
accident,  etc.] 

§  603.     Must  keep  a  record. 

§  604.     May  employ  actuary,  when. 

§  605.     Fees  to  be  paid  to  commissioner. 

§  606.  Assessments  for  deficiency  in  salary 
and  expenses. 

§  607.     Certificates  to  be  filed  in  office  of. 

§  608.  Same.  [Where  not  formed  under  laws 
of  this  state.] 

§  609.  May  determine  name  of  new  corpora- 
tion. 

§610.  Statements  to  be  made  by  insurance 
companies.  [Duty  of  commis- 
sioner.] 

§611.  Statement  of  business  done  in  state^ 
contents,  publication  and  filing. 

§612.  [Same.]  Showing  to  be  made  in. 
[Capital  stock,  etc.] 

§612a.  Accident  insurance  companies.  Lia- 
bilities, what  shall  be  charged  as. 

§613.  Statement  of  business  done  in  state 
by  life,  health,  and  accident  com- 
panies. 

§614.     Stock  notes,  how  computed. 

§615.     To  furnish  blanks. 

§616.  Condition  of  doing  business.  Agent 
upon  whom  process  may  be  served. 

§  617.  Collection  and  disposition  of  penal- 
ties for  failure  to  make  statement, 
etc 

§618.    Deposit  of  securities  by  companies. 

§619.     Deposits,  receipts  for. 

§620.    Deposits  returned,  when. 

§621.  Examination  of  securities.  [Deficien- 
cies to  be  made  up,  when.] 


§622.    Betaliatory  clause. 

§  622a.  Tax  on  foreign  insurance  companies, 

other  than  life;    annually  paid  to 

Insurance  commissioner. 
§  623.    Bonds  from  foreign  corporations  [to 

be  filed]. 
§  624.    Same.     [Where  agent,  etc.,  represents 

two  or  more  companies,  etc.] 
§  625.    Commissioner  to  furnish  assessor  with 

certain  information. 

§  626.    Securities. 

§627.  Statement  to  be  based  on  gold  coin 
values. 

§  628.     Salary  of  commissioner. 

§  629.     Salary  of  deputy. 

§  630.    Contingent  expenses. 

§  631.    Location  of  office. 

§  632.     Official  bond. 

§633.  Power  of  attorney  to  act  as  agent; 
filing,  etc. 

§  634.  Begistration  of  policies  of  life  in- 
surance companies  with.    Deposits. 

§635.  [There  is  no  section  six  hundred  and 
thirty -five.] 

§  635a.  Investment  company  defined. 

§  635b.  Investment  companies  not  licensed  by 
bank  or  other  commissioners.  De- 
posit with  state  treasurer,  cash  or 
securities. 

§  635e.  Articles  of  incorporation  to  be  filed 

with  secretary  of  state.    Fees  to  be 

paid. 
§  635d.  Duty    of    state    treasurer.     Duty    of 

at  torney-general . 
§  635e.  Withdrawal  of  deposits  upon  ceasing 

to  do  business. 
§  635f .  Bight  to  substitute  securities  for  cash 

deposit. 

§  635g.  Amount  of  money  to  be  loaned  out  of 
reserve  funds.  Collateral  may  be 
deposited  with  treasurer. 

§  635h.  Beserve  fund. 

§  635i.   Duty  of  attorney-general. 

§  635j.  Violation  of  the  provisions  of  this 
act.     Penalty. 

§  635k.  Not  to  do  business  until  deposit  la 
made. 

§  635 1.  Application. 


§  594.  BLIQIBILITY.  No  person  is  eligible  to  the  oflSce  of  insurance  com- 
missioner or  deputy  who  is  an  officer,  agent,  or  employee  of  an  insurance 
company. 

History:    Enacted  March  12,  1872,  founded  upon  §  2  Act  March  26,  1868, 
Stats.  1867-8,  p.   336. 

Applied,     cited,     eonstrned,     referred     to,       Harrlffan  vs.  Home  L.  Ins.  Co.,  128  Cal,  631. 
etc.  In:     State  I.  &  I.  Co.  vs.  Superior  Court,       637,  68  Pac.  Rep.  180,  61  Id.  99  (cited). 
lOl'cal.  135,  144.   86  Pac.  Rep.  549   (cited); 

§696.  DUTIES  OF;  SUITS  BY;  BEVOOATION  OF  LICENSE.  The  in- 
surance commissioner  must  receive  all  bonds  and  securities  of  persons  engaged 
in  the  transaction  of  insurance  business  in  this  state,  and  file  and  safely  keep 
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the  same  in  his  office,  or  deposit  them  as  provided  in  this  article.  He  must 
I  xamine  and  inspect  the  financial  condition  of  all  persons  engaged,  or  who 
desire  to  engage,  in  the  business  of  insurance ;  issue  a  certificate  of  authority 
to  transact  insurance  business  in  this  state  to  any  persons  in  a  solvent  con- 
dition, who  have  fully  complied  with  the  laws  of  this  state,  and  are  in  no  wise 
in  arrears  to  the  state,  or  to  any  county  or  city  of  the  state,  for  fees,  licenses, 
taxes,  or  penalties  accrued  upon  business  previously  transacted  in  the  state; 
determine  the  suflBciency  and  validity  of  all  bonds  and  other  securities  required 
to  be  given  by  persons  engaged,  or  to  be  engaged,  in  insurance  business,  and 
cause  the  same  to  be  renewed  in  case  of  the  insufficiency  or  invalidity  thereof ; 
and  perform  all  other  duties  imposed  upon  him  by  the  laws  regulating  the 
business  of  insurance  in  this  state,  and  enforce  the  execution  of  such  laws; 
prepare  and  furnish,  on  demand,  to  all  persons  engaged  in  the  insurance  busi- 
ness, blank  forms  for  such  statements  or  reports  as  may  by  law  be  required  of 
them;  make,  on  or  before  the  first  day  of  August  in  each  year,  a  report  to  the 
governor  of  this  state,  containing  a  tabular  statement  and  synopsis  of  the 
reports  which  have  been  filed  in  his  office,  showing,  generally,  the  condition  of 
the  insurance  business  and  interests  in  this  state,  and  other  matters  concerning 
insurance,  and  a  detailed  statement,  verified  by  oath,  of  the  moneys  and  fees 
of  office  received  by  him,  and  for  what  purpose. 

[Surrender  of  certificate.]  And  whenever  any  insurance  company,  doing 
business  in  this  state,  shall  voluntarily  surrender  to  the  insurance  commissioner 
its  certificate  of  authority  previously  granted,  thereby  withdrawing  from 
business  in  this  state,  the  commissioner  must  make  due  publication  of  such 
surrender  and  withdrawal  daily  for  the  period  of  one  week,  in  each  of  two 
daily  newspapers,  the  one  published  in  the  city  of  San  Francisco,  and  the  other 
in  the  city  of  Sacramento. 

[Transfer  of  suit  to  federal  district  court  by  insurance  company — ^Revoca- 
tion of  license.]  It  is  further  enacted,  that  if  any  action  hereafter  commenced 
in  any  district  court  of  this  state,  by  a  citizen  thereof,  against  a  foreign  cor- 
poration or  company  doing  insurance  business  in  this  state,  such  corporation 
or  company  shall  transfer,  or  cause  to  be  transferred,  such  action  to  the  United 
States  circuit  court,  the  right  of  such  corporation  or  company  to  transact 
insurance  business  in  this  state  shall  thereupon  and  thereby  cease  and  de- 
termine ;  and  the  insurance  commissioner  shall  immediately  revoke  the  certifi- 
cate of  such  corporation  or  company  authorizing  it  to  do  business  in  this  state, 
and  publish  such  revocation  daily,  for  the  period  of  two  weeks,  in  each  of 
some  two  daily  newspapers,  the  one  published  in  the  city  of  San  Francisco, 
and  the  other  in  the  city  of  Sacramento. 

History:  Enacted  March  12,  1872,  founded  upon  §  4  Act  March  26,  1868, 
Stats.  1867-8,  p.  337;  amended  March  30,  1874,  Code  Amdts.  1873-4,  p.  8; 
April  1,  1878,  Code  Amdts.  1877-8,  p.  13. 

1.  Applied,  cited,  construed,  referred  to.  An  to  nature  of  oillee  of  liMiiraiice  eom- 

2.  Construed   not   to   give  insurance   commis-      mlaaloner,    see    KERR'S    CYC.    CIY.    CODB 

sioners  authority.  8  453e  and  note. 

1.     APPLIED,  CITED,  CONSTRUED,  REN  -^    *®    rl«ht    of   state   to   control    foreign 

FERRED   TO,  etc..   In:   Harrlgan   vs.   Home  ««««Mnce  companies,  see  brief  in  43  K  R.  A. 

L.   Ins.   Co..   128  Cal.   631.   639.   68   Pac   Rep.  391,    392. 

180.  61  Id.   99    (cited);  Liverpool  &  L.  &  O.  9.     CONSTRUED   NOT   TO  GIVE   INSUR- 

Ins.    Co.   vs.    Clunie,    88    Fed.    Rep.    160,    166,  ANCE     COMMISSIONERS     AUTHORITY     to 

1  73    (construed).  reject  bond  of  foreigrn  Insurance  companlee 
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on  any  other  grrounds  than  those  specified,  within  the  state  for  the  transaction  of  their 

and  hence  averments  that  insurance  com-  business,    where    transfers    of   stock    could 

panles    have   formed   a   monopoly,    or    that  be    made,    or    that    in    certain    states    cer- 

whole  of  capital  stock  of  some  of  such  com-  tiflcates  of  authority  to  transact  insurance 

panles  has  not  been  paid  up,  or  that  consent  business  in  such  states  are  of  annual  dura- 

of  stockholders  of  such  companies  has  not  tion,     do     not     authorize     such     commis- 

been  obtained  for  their  individual  and  per-  sioner  to  refuse  to  approve  bonds  of  foreigrn 

sonal   liability  for  liabilities  of  companies,  insurance    companies    which    comply    with 

as  required  by  statutes  of  this  state,  or  that  law  in  other  respects. — ^Liverpool  &  L<.  &  O. 

such  companies  did  not  maintain  an  office  Ins.  Co.  vs.  Clunie,  88  Fed.  Rep.  160,  173. 

§696.  BUSINESS  OF  INSUBANOE,  OEBTIFIOATE  OF  AXTTHOBITY. 
PENALTY.  No  person  or  company  must  transact  insurance  business  in.  this 
state  without  first  procuring  from  the  insurance  commissioner  a  certificate  of 
authority,  as  in  this  chapter  provided ;  and  all  policies  issued  or  renewed  and 
all  insurances  taken  before  obtaining  such  certificate  of  authority,  are  null 
and  void ;  and  any  person  who  as  agent  or  pretended  agent  of  any  insurance 
company,  or  other  person,  shall,  without  the  possession  of  such  certificate  of 
authority,  solicit,  issue,  or  procure  to  be  issued  in  this  state  any  policy  of 
insurance,  shall  forfeit  to  the  people  of  this  state  the  sum  of  two  hundred 
dollars  for  each  and  every  policy  so  issued,  or  procured  to  be  issued.  But 
any  company  or  corporation  belonging  to  any  other  state  or  country,  having 
policies  of  life  insurance  outstanding  in  this  state,  and  that  were  issued  in 
accordance  with  the  laws  of  this  state,  shall  have  the  right  to  maintain  a 
special  agent  in  this  state,  for  the  collection  of  renewal  premiums  on  such 
policies,  and  the  commissioner  is  hereby  authorized  to  issue  to  the  duly 
appointed  special  agent  of  such  company  or  corporation,  a  certificate  authoriz- 
ing him  to  collect  such  renewal  premium ;  such  certificate  to  be  issued  on  the 
production  to  the  commissioner  of  satisfactory  evidence  that  such  company 
or  corporation  is  authorized  to  transact  life  insurance  business  in  the  state  or 
country  to  which  it  belongs. 

[OoUecticm  of  renewal  premiimu  without  complyinif  with  provisions, 
penalty.]  And  any  person  who,  as  agent  of  either  the  insured  or  insurer,  shall 
collect  such  renewal  premiums,  must,  on  or  before  the  tenth  day  of  January, 
annually,  file  with  the  commissioner  a  statement  under  oath  showing  the  gross 
amount  of  such  annual  premiums  collected  by  him  during  the  year  ending  on 
the  thirty-first  day  of  December  next  preceding,  and  pay  into  the  office  of  the 
commissioner  the  sum  of  twenty  dollars,  gold  coin  of  the  United  States.  Fail- 
ing to  make  such  statement  and  payment  within  the  time  named,  such  person 
shall  forfeit  to  the  people  of  the  state  of  California  the  sum  of  one  hundred 
dollars  for  each  and  every  policy  so  renewed  by  the  payment  to  him  of  such 
renewal  premium.  AH  penalties  and  forfeitures  under  this  section  must  be 
collected  by  the  insurance  commissioner,  and  for  the  purposes  of  such  collec- 
tions suits  may  be  instituted  by  him,  in  the  name  of  the  people  of  the  state  of 
California,  in  any  court  of  competent  jurisdiction. 

History:  Enacted  March  12,  1872,  founded  upon  §  9  Act  March  26,  1868, 
Stats.  1867-8,  p.  339;  amended  March  30,  1874,  Code  Amdts.  1873-4,  pp.  9, 
61-62;  April  1,  1878,  Code  Amdts.  1877-8,  p.  13;  April  26,  1880,  Code 
Amdts.  1880  (Pol.  pt.),  pp.  89,  90. 

1.  Applied,  cited,  construed,  referred  to.  Thomas,  22  Pac.  Rep.  80  (construed);  Wil- 

2.  Forfeiture  given  by  this  section.  mington  T.  Co.  vs.  O'Neil.  98  Cal.  1,  7,  32 

Pac.  Rep.  705   (cited). 
1.     APPLIED,  CITED,  COIVSTRUED,  RB-  All  to   effect  on  Insnraiice,  where  iitatote 

FERRED    TO,    etc.,    in:     Thomas    vs.    Jus-       resrvlatlnic    bnalnesa    of    forelirn    Inaorancc 
lice's    Court,    80    Cal.    40,    sub    nom.    In    re       oompanlea  haa  not  been  coattnlled  with,  saa 
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monogrraphlc    nott   by  Irwin   Taylor,    20    Ix  2.     FORFEITURB  GITEN  BT  THIS  SEC- 

R.    A.    405.  TION    is    penalty    or    forfeiture    "griven    by 

As    to    prohibition    of    foreign    Inaoranee  statute/'  and  not  municipal  fine;  and  hence 

eoiiipaiiie«    from    tranaactlnc    buainesa    In  justice  of   peace   has  Jurisdiction   of   action 

state    until    compliance    with    atatnte^    see  to  recover  sum  of  1200  for  such  forfeiture. — 

monographic  note  by  B.  A.  Rich,  24  L.  R.  A.  Thomas  vs.  Justice's  Court,  80  Cal.  40,  sub 

316.  nom.  In  re  Thomas,  22  Pac  Rep.  80. 

§  697.  TO  EXAMINE  AFFAIRS  OF  OOBIPANIES,  WHEN.  The  commis 
sioner,  whenever  necessary,  or  whenever  he  is  requested  by  verified  petition, 
signed  by  three  persons  interested,  either  as  stockholders,  policy-holders,  or 
creditors  of  any  person  engaged  in  insurance  business,  showing  that  such  per- 
son is  insolvent  under  the  laws  of  this  state,  must  make  examination  of  the 
business  and  affairs  relating  to  the  insurance  business  of  such  person;  and  for 
such  purpose  has  free  access  to  all  the  books  and  papers  of  such  person,  and 
must  thoroughly  inspect  and  examine  all  his  affairs,  and  ascertain  his  condi- 
tion and  ability  to  fulfill  his  engagements,  and  whether  he  has  complied  with 
all  the  provisions  of  law  applicable  to  his  insurance  transactions. 

Such  person  and  his  officers  and  agents  must  open  his  books  and  papers  for 
the  inspection  of  the  commissioner,  and  otherwise  facilitate  such  examination ; 
and  the  commissioner  may  administer  oaths  and  examine  under  oath,  any  per- 
sons relative  to  the  business  of  such  person ;  and  if  he  finds  the  books  to  have 
been  carelessly  or  improperly  kept  or  posted,  he  must  employ  sworn  experts 
to  rewrite,  post,  and  balance  the  same,  at  the  expense  of  such  person.  Such 
examination  must  be  conducted  in  the  county  where  such  person  has  his  prin- 
cipal place  of  business,  and  must  be  private,  unless  the  commissioner  deems  it 
necessary  to  publish  the  result  of  such  investigation,  in  which  case  he  may 
publish  the  same  in  two  of  the  public  newspapers  of  this  state,  one  of  which 
must  be  published  in  the  city  of  San  Francisco. 

History:     Enacted   March   12,   1872,   founded  upon   fi6  Act   Marcb   26, 
1868,  Stats.  1867-8,  pp.  37-38. 

§  698.  FINES  IMPOSED  IF  COMPANIES  REFUSE.  The  commissioner 
may  collect  the  sum  of  five  hundred  dollars  from  any  person  engaged  in  the 
business  of  insurance,  for  each  refusal  to  give  full  and  truthful  information 
and  response  in  writing  to  any  inquiry  in  writing  by  the  commissioner  relat- 
ing to  the  business  of  insurance  as  carried  on  by  him;  and  for  that  purpose 
suits  may  be  instituted  by  the  commissioner,  in  the  name  of  the  people  of  the 
state  of  California,  in  any  court  of  competent  jurisdiction. 

History:    Enacted  Marcb  12,  1872,  founded  upon  §§  5-10  Act  March  26, 
1868,  Statfl.  1867-8,  pp.   337-339. 

§  699.  MAY  ISSUE  SUBPCENAS.  The  commissioner  may  issue  subpoenas 
for  witnesses  to  attend  and  testify  before  him  on  any  subject  touching  insur- 
ance business  or  in  aid  of  his  duties,  which  must  be  served,  obeyed,  and 
enforced  as  provided  in  the  Code  of  Civil  Procedure  for  civil  cases,  the 
commissioner  to  issue  attachments  and  impose  the  penalty  for  disobedience; 
and,  in  addition,  the  defaulting  witness  may  be  punished  as  provided  in  the 
Penal  Code. 

History:    Enacted  March  12,  1872,  founded  upon  fi  10  Act  March  26, 
1868,    Statfl.    1867-8,   p.    339. 

§  600.  PROCEEDINGS  ON  INSOLVENCY  OF  COMPANIES.  Whenever 
the  commissioner  ascertains  that  any  person  engaged  in  the  insurance  busi- 
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ness  is  insolvent  within  the  meaning  of  this  chapter,  he  must  revoke  the  certifi- 
cate granted,  and  send  by  mail  to  such  person,  addressed  to  him  at  his  prin- 
cipal place  of  business,  or  deliver  to  him  personally,  notice  of  such  revocation, 
and  cause  notice  thereof  to  be  filed  in  his  office,  and  also  to  be  published  daily 
for  four  weeks  in  some  newspaper  published  in  the  city  of  San  Francisco. 
He  must  require  such  person,  after  receiving  notice  of  the  revocation,  or  after 
the  first  publication  thereof,  to  discontinue  the  issuing  of  any  new  policies, 
and  the  renewal  of  any  previously  issued. 

[Must  require  capital  stock  to  be  repaired,  when.]  And  in  such  cases  must 
require  the  person,  or  the  manager  or  agent  of  the  business,  to  repair  the 
capital  thereof  within  such  period  as  he  may  designate  in  such  requisition,  by 
assessment  upon  the  stockholders  for  such  amounts  as  will  make  the  capital 
equal  to  the  amount  of  the  paid-up  capital,  exclusive  of  assets  needed  to  pay 
all  ascertained  liabilities  for  losses  reported,  for  expenses  and  taxes,  and  ex- 
clusive of  the  entire  premiums  received  for  outstanding  risks. 

History:    Enacted  March  12,  1872,  founded  upon  8  8  Act  March  26,  1868, 
Stats.  1867-8,  p.  338. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construed — •Limits    power    of    insurance 

commissioner  to  revoke  certificate. 

3.  Revocation  of  certificate  discretionary. 

4.  Same — Before  making  up  capital. 

1«  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  State  I.  &  I.  Co.  vs. 
Superior  Court,  101  Cal.  135,  144,  146,  85 
Pac  Rep.  649  (cited);  Liverpool  &  L.  & 
G.  Ins.  Co.  vs.  Clunie,  88  Fed.  Rep.  160. 
178    (construed). 

2.  CONSTRUED.  —  Llmltii  power  of  In- 
•arance   commlaaloner  to  revdke  certificate 

of  authority  to  transact  business  in  state, 
and  excludes  other  grrounds  than  those 
mentioned. — Liverpool  &  L.  &  G.  Ins.  Co.  vs. 
Clunie.  88  Fed.  Rep.  160.  178. 

S.  REVOCATION  OF  CERTIFICATE  DIS- 
CRETIONARY.—  Under  statute  providing 
that  insurance  commissioner,  on  ascertain- 
ing that  Insurance  company  is  insolvent 
within  meaning  of  act,  shall  and  is  hereby 
empowered  to  revoke  certificate,  insurance 
commissioner    is    not    required    to    revoke 


certiflbate  in  case  he  decides  that  such 
company,  though  technically  insolvent,  is 
not  insolvent  in  business  sense,  and  by  re- 
pairing its  capital  stock  will  be  able  to 
carry  on  business,  such  statute  being  difect- 
ory  merely,  and  not  mandatory;  and  hence 
failure  of  insurance  commissioner  to  revoke 
certificate  does  not  render  an  assessment 
to  make  up  deficiency  in  capital  invalid 
and  unenforceable. — Palache  vs.  Pacific  Ins. 
Co.,  42  Cal.  418.  430. 

4.     Before     making     vp     capital — ^Tlme. — 

Statute  providing  for  revocation  of  certif- 
icate of  insurance  company  to  do  business 
when  it  becomes  technically  insolvent,  and 
further  providing  "in  such  case"  that  insur- 
ance commissioner  must  require  company 
to  repair  capital  thereof  within  such  time 
as  he  may  designate,  does  not  require  re- 
vocation of  license  before  capital  can  be 
made  up.  words  In  such  case  referring  to 
insolvency  and  not  to  revocation  of  license 
as  well. — Palache  vs.  Pacific  Ins.  Co.,  42 
Cal.  418.  430. 


§  601.  FAILURE  TO  MAKE  UP  CAPITAL.  DUTY  OF  COMMISSIONER 
AND  ATTORNEY-QENERAL.  In  case  any  person,  upon  the  requisition  of 
the  commissioner,  fails  to  make  up  the  deficiepcy  of  the  capital  in  accordance 
with  the  requirements  of  this  chapter,  or  to  comply  in  all  respects  with  the 
laws  of  this  state,  the  commissioner  must  communicate  the  fact  to  the  attorney- 
freneral,  who  must  within  twenty  days  after  receiving  such  communication, 
commence  an  action  in  the  name  of  the  people  of  this  state,  in  the  superior 
court  of  the  county  where  the  person  in  question  is  located,  or  has  his  prin- 
cipal oflSce,  against  such  person,  and  apply  for  an  order  requiring  cause  to  be 
sho\ra  why  the  business  should  not  be  closed;  and  the  court  must  thereupon 
hear  the  allegations  and  proofs  of  the  respective  parties,  as  in  other  cases. 
If  it  appears  liP  the  satisfaction  of  the  court  that  such  person  is  insolvent,  or 
that  the  interests  of  the  public  so  require,  the  court  must  decree  a  dissolution 
of  such  corporation,  and  a  winding-up  of  its  affairs,  and  a  distribution  of  the 
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effects  of  such  person ;  but  otherwise,  the  court  must  enter  a  decree  annulling 
the  act  of  the  commissioner  in  the  premises,  and  authorizing  such  person  to 
resume  business. 

[Liability  of  commissioner;  of  directors.]  But  the  commissioner  must  not 
be  held  liable  for  damages  if  he  has  acted  in  good  faith.  In  the  event  of  any 
additional  losses  occurring  upon  new  risks  taken  after  the  expiration  of  the 
period  limited  by  the  commissioner  in  the  requisition,  and  before  deficiency 
has  been  filled  up,  the  directors  of  any  company,  corporation,  or  association, 
are  individually  liable  to  the  extent  thereof. 

History:  Enacted  March  12,  1872,  founded  npon  §  8  Act  March  26,  1868, 
Stats.  1867-8,  p.  338;  amended  April  3,  1880,  Code  Amdts.  1880  (Pol.  pt.), 
p.  19;    March  4,  1887,  Stats,  and  Amdts.  1886-7,  pp.  7,  8. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Constitutionality. 

3.  Construed. 

4.  Same — Applies  to  foreign  insurance  com- 

panies. 

5.  Same — Appointment  of  receiver. 

6.  Same  —  Same  —  Appointment  of  receiver 

pending  appeal. 

7.  Same  —  Same  —  Transfer    of    insolvency 

proceedinfrs  to  department  in  which  pro- 
ceedinf;^  for  dissolution  were  had. 

8.  Same — 'Is  not  inconsistent  with  insolvent 

act  of  1880. 

9.  Same  —  Initiatory    step    for    exercise    of 

visitatorial  power. 

10.  Same — Object    of    action    authorized    by 

section. 

11.  Same — Prevision  that  court  must  decree 

winding  up  of  affairs. 

12.  Property  of  corporation  on  dissolution. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  In:    State  I.  &  I.  Co.  vs. 

Superior  Court,  101  Cal.  135,  138, 143, 144.  145, 
146,  149,  35  Pac.  Rep.  549  (construed):  Liv- 
erpool &  Li.  &  6.  Ins.  Co.  vs.  Clunle,  88  Fed. 
Rep.   160,    179    (construed). 

2.  CONSTITUTIONALITY— Power  of  leg- 
islature to  prescribe  conditions  under  which 
Insurance  companies  shall  exist,  and  its 
rigrht  to  revoke  charter  or  to  dissolve  corpor- 
ation, are  unquestioned,  and  Its  visitatorial 
power  over  corporations  of  Its  creation  Is 
as  extensive  as  Its  power  to  authorize  their 
creation. — State  I.  &  I.  Co.  vs.  Superior 
Court,  101  Cal.  135,  146,  36  Pac.  Rep.  549. 

8.  CONSTRUED. — When  attorney-general 
commences  action  under  this  section,  the 
only  order  which  court  is  authorized  to 
make  Is  one  requiring:  corporation  to  show 
cause  why  Its  business  should  not  be  closed. 
Until  return  day  of  order  court  can  neither 
enjoin  corporation  from  doing:  business  nor 
can  It  disturb  It  in  possession  of  its  estate; 
and  If  It  be  not  shown  at  hearing  on  return 
day  that  corporation  is  Insolvent  within 
meaning  of  statute,  Its  only  function  Is  to 
annul  act  of  commissioner. — State  I.  &  I. 
Co.  vs.  Superior  Court,  101  Cal.  135,  146,  35 
Pac.  Rep.  549. 

4,  Applies  to  foreign  InsnraBce  tsompsnles 
as  well  as  domestic. — Liverpool  &  L.  &  Q. 
Ins.  Co.  vs.  Clunle,  88  Fed.  Rep.  160,  179. 

B.  Appointment  of  receiver  by  superior 
court,   in   proceeding   to   dissolve    insurance 


company,  for  management  or  control  of 
such  insurance  company  for  purpose  of 
winding  up  its  affairs  Is  not  authorized,  and 
hence  it  was  error  for  court  to  enjoin  wind- 
ing up  of  affairs  of  insolvent  insurance 
company  In  insolvency  proceedings  and  to 
appoint  receiver  for  such  purpose. — State 
I.  &  I.  Co.  vs.  Superior  Court,  101  Cal.  135, 

146,  35  Pac.  Rep.  649. 

6;  Same.  —  Appointment  of  recelTcr  to 
hold  sveh  property  pending  appeal  from 
such  Judgment  Is  unauthorized. — State  I.  & 
I.  Co.  vs.  Superior  Court,  101  Cal.  136,  160, 
86  Pac.  Rep.  649. 

7.  Same. — Transfer  of  Insolvency  pro- 
ceedlnsa  to  department  of  conrt  In  whtdi 
proceedings  for  dissolution  were  had  does 
not  confer  on  such  department  greater 
authority  to  appoint  receiver  under  such 
dissolution  proceedings  than  It  had  thereto- 
fore.— State  I.  &  I.  Co.  vs.  Superior  Court, 
101  Cal.  135,  151,  35  Pac.  Rep.  549. 

8.  Is  not  Inconsistent  -with  Insolvent  net 

of  1880  so  as  to  repeal  it  by  implication  or 
be  repealed  by  it  if  it  be  subsequent  stat- 
ute.— State  I.  &  I.  Co.  vs.  Superior  Court, 
101  Cal.  135,  143,  35  Pac.  Rep.  649. 

9.  Initiatory  step  for  exercise  of  vis- 
itatorial power  of  state  over  insurance  com- 
pany is  conferred  by  this  and  adjoining 
sections. — State  I.  &  L  Co.  vs.  Superior 
Court,  101  Cal.  135,  146,  85  Pac.  Rep.  649. 

10.  Object  of  action  avthorlsed  by  thin 
section  is  to  make  effective  acts  of  insur- 
ance commissioner  in  revoking  certificate 
of  authority  by  dissolving  corporation  for 
its  failure  to  comply  with  such  require- 
ments.— State  I.  &  I.  Co.  vs.  Superior  Court, 
101  Cal.  135,  146,  85  Pac.  Rep.  649. 

11.  Provision  that  conrt  mast  also  decree 
ivlndlns  np  of  affairs  of  corporation  and 
distribution  of  Its  effects  does  not  declare 
that  such  winding  up  and  distribution  shall 
be  under  direction  of  court  which  has  de- 
creed dissolution,  or  under  direction  of  any 
court,  but  merely  that  its  affairs  shall  be 
wound  up  and  its  effects  distributed. — State 
I.  &  I.  Co.  vs.  Superior  Court,  101  Cal.  185, 

147,  86  Pac.  Rep.   649. 

12.  PROPERTY  OF  CORPORATION  ON 
DISSOLUTION  under  this  section  still  be- 
longs to  its  stockholders. — State  I.  &  I.  Co. 
vs.  Superior  Court.  101  Cal.  135,  149,  36  Pac 
Rep.    549. 
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§602.  WHAT  CONSTITUTES  INSOLVENCY.  [INSTJILANCE  COM- 
PANIES  OTHER  THAN  LIFE  AND  ACCIDENT,  ETC.]  Whenever  pro- 
Tisions  for  the  liabilities  of  any  person  engaged  in  the  business  of  fire,  marine, 
or  inland  navigation  insurance  in  this  state,  for  losses  reported,  expenses, 
taxes,  and  reinsurance  of  all  outstanding  risks,  estimated  at  fifty  per  cent  of 
the  premiums  received  and  receivable  on  all  fire  risks  and  marine  time  risks, 
at  the  full  premiums  received  and  receivable  on  all  other  marine  risks,  would 
so  far  impair  his  capital  stock  paid  in  as  to  reduce  the  same  below  two  hun- 
dred thousand  dollars,  or  below  seventy-five  per  cent  of  said  capital  stock  paid 
in,  such  person  is  insolvent;  and  in  case  of  a  person  engaged  in  such  insurance 
in  this  state,  on  the  mutual  plan,  if  the  available  cash  assets  of  such  person 
shall  not  exceed  his  liabilities,,  as  hereinbefore  enumerated,  in  the  full  sum 
of  two  hundred  thousand  dollars,  such  person  is  insolvent ;  and  wherever  pro- 
vision for  the  liabilities  of  any  person  engaged  in  the  business  of  insuring  any 
one  against  loss  or  damage  resulting  from  accident  to  or  injury  suffered  by 
an  employee  or  other  person  for  which  the  person  insured  may  be  liable,  for 
losses  reported,  expenses,  taxes,  and  reinsurance  of  all  outstanding  risks  esti- 
mated as  provided  in  section  612a  of  the  Political  Code  would  so  far  impair 
his  capital  stock  paid  in  as  to  reduce  the  same  below  one  hundred  thousand 
dollars,  or  below  seventy-five  per  cent  of  said  capital  stock  paid  in,  such  per- 
son is  insolvent;  and  whenever  provision  for  the  liabilities  of  any  person 
engaged  in  any  kind  of  insurance  business  in  this  state,  other  than  life,  liabil- 
ity and  insurance  of  titles  to  real  estate,  provided  for  in  section  four  hundred 
and  twenty  of  the  Civil  Code  of  this  state,  for  losses  reported,  expenses,  taxes, 
and  reinsurance  of  all  outstanding  risks,  estimated  at  such  rates  as  are 
accepted  by  the  insurance  authorities  of  the  state  of  New  York,  would  so  far 
impair  his  capital  stock  paid  in  as  to  reduce  the  same  below  one  hundred 
thousand  dollars,  or  below  seventy-five  per  cent  of  said  capital  stock  paid  in, 
such  person  is  insolvent;  and  in  case  of  a  person  engaged  in  such  insurance 
business  in  this  state,  on  the  mutual  plan,  if  his  available  cash  assets  shall 
not  exceed  his  liabilities,  as  hereinbefore  enumerated,  in  the  full  sum  of  one 
hundred  thousand  dollars,  such  person  is  insolvent. 

[Life  insurance,  title  insurance;  when  companies  insolvent.]  In  the  case 
of  a  company  or  a  corporation  engaged  in  the  business  of  life  insurance,  when- 
ever its  liabilities  for  losses  reported,  expenses,  taxes,  and  reinsurance  of  all 
its  outstanding  risks,  at  rates  based  upon  the  American  Experience  Table  of 
Mortality,  and  interest  at  the  rate  of  three  and  one  half  per  centum  per  annum, 
exceeds  its  assets,  such  company  or  corporation  is  insolvent.  In  the  case  of 
a  corporation  or  company  engaged  in  the  business  of  insurance  of  the  title  to 
real  estate,  whenever  provision  for  its  liability  for  losses  reported,  expenses. 
and  taxes,  would,  after  exhausting  its  surplus  fund,  so  far  impair  its  capital 
stock  paid  in  as  to  reduce  the  same  below  one  hundred  thousand  dollars,  or 
below  seventy-five  per  cent  of  said  capital  stock  paid  in,  such  corporation  or 
company  is  insolvent. 

History:  Enacted  March  12,  1872,  founded  upon  §7  Act  March  26, 
1868,  Stats.  1867-8,  p.  338;  amended  March  30,  1874,  Code  Amdts.  1873-4, 
pp.  9,  62;  April  1,  1878,  Code  Amdts.  1877-8,  p.  14;  March  5,  1887,  Stats, 
and  Amdts.  1886-7,  pp.  19-20;  March  20,  1905,  Stats,  and  Amdts.  1905, 
pp.  379,  380. 
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1.  Applied,  cited,   construed,   referred   to.  »•    Im»olve»cy    on    which    dissolution     of 

2.  Insolvency.  corporation   Is  authorized   Is  statutory    and 

not  natural  Insolvency,  and  hence  no  reason 

1.     Applied,  cited,  eonutmed,  referred  to,       can  be  assigned  why  court  should  interfere 

etc.,  In:   State  I.  &  I.  Co.  vs.  Superior  Court,       with  manafeement  of  Its  business. — State  L 

101  Cal.  135,  144,  145,  35  Pac  Rep.  649  (con-       &  i.  Co.  vs.  Superior  Court.  101  Cal.  136.  149. 

strued).  86  Pac  Rep.  649. 

§  603.  BinST  KEEP  A  BEGOBD.  The  commissioner  must  keep  and  pre- 
serve, in  a  permanent  form,  a  full  record  of  his  proceedings,  including  a  con- 
cise statement  of  the  condition  of  each  person  visited  or  examined  by  him. 

History:    Enacted  March  12,   1872,  founded  upon  §16  Act  March  26, 
1868,  Stats.  1867-8,  p.  341. 

§  604.  MAY  EMPLOY  AGTUABY,  WHEN.  The  commissioner  may  em- 
ploy an  actuary  to  make  the  valuation  of  life  policies,  at  the  compensation  of 
not  exceeding  three  cents  for  each  thousand  dollars  of  insurance,  to  be  paid 
by  the  person  or  corporation  for  which  the  va^luation  is  made. 

History:    Enacted  March  12,  1872,  founded  upon  §1  Act  April  4,  1870, 
Stats.  1869-70,  pp.  859,  860. 

§  606.  FEES  TO  BE  PAID  TO  GOMMISSIONEB.  The  commissioner  must 
require  in  advance,  in  United  States  gold  coin,  the  following  fees : 

1.  For  filing  the  articles  of  incorporation  or  certified  copy  of  articles  or 
other  certificate  required  to  be  filed  in  his  office,  thirty  dollars ; 

2.  For  filing  the  annual  statement  required  to  be  filed,  twenty  dollars; 

3.  For  filing  any  other  papers  required  by  this  chapter  to  be  filed,  five  dol- 
lars; 

4.  For  furnishing  copies  of  papers  filed  in  his  office,  twenty  cents  per  folio ; 

5.  For  certifying  copies,  one  dollar  each; 

6.  For  each  certificate  issued  as  provided  in  section  six  hundred  and  nine- 
teen, the  sum  of  five  dollars. 

History:    Enacted  March  12,  1872,  founded  npon  §13  Act  March  26, 
1868,  Stats.  1867-8,  p.  340. 

§606.  ASSESSMENTS  FOB  DEFICIENCY  IN  SALABY  AND  EX- 
PENSES. If  the  salary  of  the  commissioner  and  the  expenses  of  his  office 
exceeds  the  fees  and  charges  collected  by  him,  such  excess  must  be  annually 
assessed  by  the  commissioner  upon  all  persons  or  incorporations  engaged  in 
the  business  of  insurance  in  this  state,  and  they  are  severally  liable  therefor, 
pro  rata,  according  to  the  amount  of  premiums  received  or  receivable  from 
risks  taken  in  this  state,  respectively,  during  the  year  ending  on  the  thirty- 
first  day  of  December  next  preceding  the  assessment. 

The  conmiissioner  must  collect  all  fees  and  assessments,  and  pay  monthly 
into  the  state  treasury  whatever  amounts  may  be  received  and  collected  by 
him.  He  may  bring  actions  in  the  name  of  the  people  of  this  state  to  enforce 
such  collection;  and  any  person  liable  for  any  assessment  who  neglects  or 
refuses  to  pay  the  amount  of  such  assessment  within  ten  days  after  demand 
thereof  in  writing  by  the  insurance  commissioner,  becomes  liable  to  pay  double 
the  amount  of  such  assessment,  and  any  judgment  recovered  in  such  ca^e  must 
be  for  such  double  amount  and  costs. 

History:    Enacted  March  12,  1872,  founded  upon  §13  Act  March  26, 
1868,  Stats.  1867-8,  p.  340. 
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1.  Applied,  citedy  construed,  referred  to.  and  assessments  renders  him  liable  there- 

2.  Failure  of  insurance  commissioner  to  paj      for,    though    such    failure    was    caused    by 

over  monthly  sums.  failure  of  bank  in  which  he  had  previously 

deposited    money    as    a    general    deposit. — 

1.     Applied,  cited,  cosatnied,  referred  t©.  People  vs.  Wilson,  117  Cal.  242.  49  Pac.  Rep. 

etc..    In:     People    vs.    Wilson.    117    Cal.    242,  ^^^^ 

42  Pac  Rep.  135  (applied).  ^,   ^^   ■tatementi   to    iBsnrance    commla- 

X     Failure  of  InsuraBce  coqunUiBlomer  to  aloaer,  see  KEIRR'S  CYC.  CIV.  CODE  99  4631, 

pax    over    ■toathlT'    •nnui   received    on    fee*  458 1   and    notes. 

§  607.  GEBTIFIGATES  TO  BE  FILED  IN  OFFICE  OF.  The  commissioner 
must  cause  every  corporation  or  person,  before  engaging  in  the  business  of 
insurance,  to  file  in  his  ofiSce  as  follows: 

1.  If  incorporated  under  the  laws  of  this  state,  a  copy  of  the  articles  of 
incorporation  or  statement  of  any  increase  or  diminution  of  the  capital  stock, 
certified  by  the  secretary  of  state  to  be  a  copy  of  that  which  is  filed  in  his  office. 

[Articles  of  incorporation.]  2.  If  incorporated  under  the  laws  of  any  other 
state  or  country,  a  copy  of  the  articles  of  incorporation,  if  organized  or  formed 
under  any  law  requiring  articles  to  be  filed,  duly  certified  by  the  officer  having 
the  custody  of  such  articles ;  or  if  not  so  organized,  a  copy  of  the  law,  charter, 
or  deed  of  settlement  under  which  the  deed  of  organization  is  made,  duly 
certified  by  the  proper  custodian  thereof  or  proved  by  affidavit  to  be  a  copy ; 
also,  a  certificate  under  the  hand  and  seal  of  the  proper  officer  of  such  state 
or  country  having  supervision  of  insurance  business  therein,  that  such  cor- 
poration or  company  is  organized  under  the  laws  of  such  state  or  country, 
with  the  amount  of  capital  stock  or  assets  required  by  this  chapter. 

[Location  of  principal  office.]  3.  If  not  incorporated,  a  certificate  setting 
forth  the  nature  and  character  of  the  business,  the  location  of  the  principal 
office,  the  names  of  the  persons  and  of  those  composing  the  association,  the 
amount  of  actual  capital  employed  or  to  be  employed  therein,  and  the  names 
of  all  officers  and  persons  by  whom  the-  business  is  or  may  be  managed.  The 
certificate  must  be  verified  by  the  affidavit  of  the  chief  officer,  secretary,  agent, 
or  manager  of  the  association ;  and  if  there  are  any  written  articles  of  agree- 
ment or  association,  a  copy  thereof  must  accompany  such  certificates;  pro- 
vided, however,  when  the  number  of  persons  composing  such  association  shall 
exceed  ten,  such  certificate  need  not  state  the  names  of  any  greater  number 
of  persons  than  ten,  who  shall  be  the  largest  shareholders;  and  if  such  asso- 
ciation of  persons  be  formed  out  of  the  United  States,  the  said  certificate  need 
not  contain  the  names  of  any  officers  or  managers  other  than  those  resident 
within  the  United  States,  nor  any  statement  of  capital  not  employed  within 
the  United  States,  and  the  affidavit  may  be  made  by  the  chief  executive  officer 
or  manager  in  the  United  States. 

History:  Enacted  Mareh  12,  1872,  modification  of  §2  Act  March  26, 
1868,  Stats.  1867-8,  p.  324;  amended  March  4,  1887,  Stats,  and  Amdts. 
1886-7,  p.  8. 

§608.  SAME.  [WHERE  NOT  FORMED  UNDER  LAWS  OF  THIS 
STATE.]  He  must  require  from  every  insurance  association  not  formed  un- 
der the  laws  of  this  state,  or  not  incorporated,  carrying  on  the  business  of 
insurance  by  an  agent : 

1.  A  ccortified  or  verified  power  of  attorney,  or  written  authority  to  such 
agent ; 
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2.  A  notice  of  any  change  of  agents  or  in  the  powers  of  any  agent,  within 
ninety  days  after  such  change,  and  a  certified  copy  of  any  new  or  further 
power  of  attorney  or  authority  before  the  same  is  acted  under ; 

3.  When  by  any  law,  agreement^  or  other  writing,  any  change  is  made  in 
respect  to  any  of  the  particulars  set  forth  in  the  certificate  on  file,  a  certified 
copy  of  such  law,  agreement,  or  other  writing,  verified  respectively  as  certifi- 
cates are  required  to  be  verified ;  also,  a  notice  of  such  change  before  the  same 
is  acted  under. 

History:  Enacted  March  12,  1872,  modification  of  §  3  Act  March  26, 
1868,  Stats.  1867-8,  p.  324. 

§  609.  MAY  DETERMINE  NAME  OF  NEW  CORPORATION.  The  com- 
missioner must  require  the  name  under  which  any  corporation  hereafter  pro- 
poses to  be  formed  or  organized  under  the  laws  of  this  state  for  the  transaction 
of  insurance  business,  to  be  submitted  to  him  before  the  commencement  of 
such  business;  and  he  may  reject  any  name  or  title  so  submitted  when  the 
same  is  an  interference  with  or  too  similar  to  one  already  appropriated,  or 
likely  to  mislead  the  public  in  any  respect;  and  in  such  case  a  name  not  liable 
.  to  such  objection  must  be  chosen. 

History:  Enacted  March  12,  1872,  founded  upon  §11  Act  March  26, 
1868,   Stats.   1867-8,  p.   139. 

§610.  STATEMENTS  TO  BE  MADE  BY  INSURANCE  COMPANIES. 
[DUTY  OF  COMMISSIONER.]  The  commissioner  must  require  from  every 
corporation  or  person  doing  the  business  of  insurance  in  this  state,  statements 
verified  as  follows: 

1.  If  it  be  made  by  a  corporation  organized  under  the  laws  of  this  state,  by 
the  oaths  of  the  president  and  secretary,  or  the  vice-president  and  secretary 
thereof. 

m 

2.  If  it  be  made  by  an  individual  or  firm,  by  the  oath  of  such  individual  or  a 
member  of  the  firm. 

3.  If  made  by  a  foreign  insurance  company  or  person,  by  the  oath  of  the 
principal  executive  oflScer  thereof,  or  manager  residing  within  the  United 
States. 

History:  Enacted  March  12,  1872,  founded  upon  §5  Act  March  26, 
1868,  Stats.  1867-8,  p.  325;  amended  March  30,  1874,  Code  Amdts.  1873-4^ 
p.  10;  March  4,  1887,  Stats,  and  Amdts.  1886-7,  p.  9. 

§611.  STATEMENT  OF  BUSINESS  DONE  IN  STATE,  G0NTENT8> 
PUBLIGATION  AND  FILING.  All  corporations  or  persons  doing  the  busi- 
ness of  insurance  in  this  state  must  make  and  file  with  the  insurance  com- 
missioner, on  or  before  the  fifteenth  day  of  January  of  each  year,  a  statement, 
verified  by  the  oath  of  the  principal  executive  officer  or  manager  residing  in 
this  state,  showing  the  business  done  in  this  state  during  the  year  ending  the 
thirty-first  day  of  December  then  next  preceding. 

[Further  statements — ^Publication.]  They  shall  also  make  and  file  with 
said  commissioner,  at  the  times  hereinafter  mentioned,  further  statements, 
which  must  exhibit  the  condition  and  affairs  of  every  such  corporation,  per- 
son, firm,  or  association,  on  the  thirty-first  day  of  December  then  next  pre- 
ceding, which  statements,  as  adjusted  by  the  commissioner  upon  a  proper 
examination  of  the  same,  must  be  published  by  such  corporation,  person,  firm. 
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or  association,  daily,  for  the  period  of  one  week,  in  some  newspaper  published 
in  the  city  where  the  principal  office  in  this  state  is  located. 

[By  what  time  statemeoit  to  be  filed.]  Such  statement,  if  made  by  a  person 
or  corporation  organized  under  the  laws  of  this  state,  must  be  filed  with  the 
commissioner  on  or  before  the  first  day  of  February  of  each  year.  If  made 
by  a  person  or  persons  residing  in,  or  corporation  organized  under  the  laws 
of  any  other  of  the  states  or  territories  of  the  United  States,  it  must  be  filed 
on  or  before  the  tenth  day  of  March  of  each  year.  And  if  made  by  a  person, 
or  corporation  organized  under  the  laws  of  any  country  foreign  to  the  United 
States,  it  must  be  filed  on  or  before  the  first  day  of  May  of  each  year. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  10;  April  1,  1878,  Code  Amdts.  1877-8,  p.  15;  March  4, 
1887,  Stats,  and  Amdts.  1886-7,  p.  9. 

§612.  [SAKIE.]  SHOWma  TO  BE  MADE  IN.  [CAPITAL  STOCK, 
ETC.]  Such  statement,  if  made  by  fire,  marine,  and  inland  insurance  com- 
panies, or  by  companies  organized  under  section  four  hundred  and  twenty  of 
the  CSvil  Code,  must  show : 

First.  The  amount  of  the  capital  stock  of  the  company. 

Second.  The  property  or  assets  held  by  the  company,  specifying: 

1.  The  value  of  real  estate  held  by  said  company ; 

2.  The  amount  of  cash  on  hand  and  deposited  in  banks  to  the  credit  of  the 
company,  specifying  the  same ; 

3.  The  amount  of  cash  in  the  hands  of  agents,  and  in  course  of  transmission ; 

4.  The  amount  of  loans  secured  by  bonds  and  mortgages,  constituting  the 
first  lien  on  real  estate,  on  which  there  is  less  than  one  year's  interest  due  or 
owing; 

5.  The  amount  of  loans  on  which  interest  has  not  been  paid  within  one  year 
previous  to  such  statement; 

6.  The  amount  due  the  company  on  which  judgments  have  been  obtained; 

7.  The  amount  of  stocks  of  this  state,  of  the  United  States,  or  any  incor- 
porated city  of  this  state,  and  of  any  other  stocks  owned  by  the  company, 
specifying  the  amount,  number  of  shares,  and  par  and  market  value  of  each 
Innd  of  stocks ; 

8.  The  amount  of  stocks  held  as  collateral  security  for  loans,  with  the 
amonnt  loaned  on  each  kind  of  stock,  its  par  value  and  market  value ; 

9.  The  amount  of  interest  due  and  unpaid ; 

10.  The  amount  of  all  other  loans  made  by  the  company,  specifying  the 
same; 

11.  The  amount  of  premium  notes  on  hand  on  which  policies  are  issued; 

12.  All  other  property  belonging  to  the  company,  specifying  the  same. 
Third.  The  liabilities  of  such  company,  specifying : 

1.  The  amount  of  losses  due  and  unpaid; 

2.  The  amount  of  claims  for  losses  resisted  by  the  company^ 

3.  The  amount  of  losses  in  process  of  adjustment  or  in  suspense,  including 
all  reported  or  supposed  losses ; 

1  The  amount  of  dividends  declared,  due  and  remaining  unpaid; 

5.  The  amount  of  dividends  declared,  but  not  due; 

6.  The  amount  of  money  borrowed  and  security  given  for  the  payment 
thereof : 
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7.  Gross  premiums  (without  any  deductions)  received  and  receivable  upon 
all  unexpired  fire  risks  running  one  year  or  less  from  date  of  policy,  reinsur- 
ance thereon  at  fifty  per  cent ; 

8.  Gross  premiums  (without  any  deductions)  received  and  receivable  upon 
all  unexpired  fire  risks  running  more  than  one  year  from  the  date  of  policy, 
reinsurance  thereon  pro  rata; 

9.  Gross  premiums  (without  any  deductions)  received  and  receivable  upon 
all  unexpired  marine  and  inland  navigation  risks,  except  time  risks,  reinsur- 
ance thereon,  at  one  hundred  per  cent ; 

10.  Gross  premiums  (without  any  deductions)  received  and  receivable  on 
marine  time  risks,  reinsurance  thereon  at  fifty  per  cent; 

11.  Amount  reclaimable  by  the  insured  on  perpetual  fire  insurance  policies, 
being  ninety-five  per  cent  of  the  premiums  or  deposit  received ; 

12.  Reinsurance  fund  and  all  other  liabilities,  except  capital,  under  the  life 
insurance  or  any  other  special  department; 

13.  Unused  balances  of  bills  and  notes  taken  in  advance  for  premiums  on 
open  marine  and  inland  policies,  or  otherwise,  returnable  on  settlement ; 

14.  Principal  unpaid  on  scrip  or  certificates  of  profits,  which  have  been 
authorized  or  ordered  to  be  redeemed ; 

15.  Amount  of  all  other  liabilities  of  the  company,  specifying  the  same. 
Fourth.  The  income  of  the  company  during  the  preceding  year,  specifying : 

1.  The  amount  of  cash  premiums  received; 

2.  The  amount  of  notes  received  for  premiums; 

3.  The  amount  of  interest  money  received,  specifying  the  same; 

4.  The  amount  of  income  received  from  all  other  sources,  specifying  the 
same. 

Fifth.  The  expenditures  of  the  preceding  year,  specifying: 

1.  ^rhe  amount  of  losses  paid ; 

2.  The  amount  of  dividends  paid ; 

3.  The  amount  of  expenses  paid,  including  commissions  and  fees  to  agents 
and  ofiicers  of  the  company; 

4.  The  amount  paid  for  taxes ; 

5.  The  amount  of  all  other  payments  and  expenditures. 
Sixth: 

1.  The  amount  of  risks  written  during  the  year; 

2.  The  amount  of  risks  expired  during  the  year; 

3.  The  amount  of  risks  written  during  the  year  in  the  state  of  California ; 

4.  The  amount  of  premiums  thereon. 

Provided,  that  any  foreign  fire,  marine,  or  inland  insurance  company,  in- 
corporated or  not  incorporated,  doing  business  within  this  state,  having  on 
deposit  at  any  place  within  the  United  States,  assets  to  the  amount  of  two 
hundred  thousand  dollars  over  and  above  its  liabilities  in  the  United  States, 
as  security  for  the  policy-holders  therein,  may  at  its  option  make  a  separate 
statement  to  the  insurance  commissioner  of  its  foreign  business  and  assets, 
but  shall  be  required  to  return  only  the  business  done  in  the  United  States, 
and  the  assets  held  by  or  for  it  within  the  United  States  for  the  protection  of 
policy-holders  therein. 

History:    Enacted  March  12,  1872;   amended  April  1,  1878,  Code  Aradts. 
1877-8.  T).  15;    March  4,  1887,  Stats,  and  Amdts.  1886-7,  pp.  9-11. 
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612a.     ACCIDENT  INSURANCE  COMPANIES.     LIABILITIES,  WHAT 

t 

SHALL  BE  GHAR6ED  AS.  In  estimating  the  condition  of  any  person  en- 
gaged in  the  business  of  liability  insurance  under  the  provisions  of  this 
article  the  insurance  commissioner  shall  charge  as  liabilities  all  outstanding 
indebtedness  of  such  person,  and  the  premium  reserve  on  policies  in  force, 
equal  to  the  unearned  portions  of  the  gross  premiums  charged  for  covering 
the  risks,  computed  on  each  respective  risk  from  the  date  of  the  issuance  of 
the  policy.  There  shall  also  be  charged  as  a  liability  to  each  person  engaged 
in  the  business  of  insuring  any  one  against  loss  or  damage  resulting  from 
accident  to  or  injury  suffered  by  an  employee  or  other  person  for  which  the 
person  insured  may  be  liable  whether  a  natural  person,  a  firm  or  a  corporation 
organized  under  the  laws  of  this  or  any  other  state  or  country  a  further  re- 
serve as  hereinafter  provided. 

[Reserve  fund,  how  computed  —  Statement  to  insurance  commiasioner, 
what  shall  contain.]  For  the  purpose  of  computing  said  reserve,  each  person 
who  has  been  engaged  in  liability  underwriting  for  ten  years  or  more,  shall, 
on  or  before  the  first  day  of  October  in  each  year,  state  in  writing  to  the  in- 
surance commissioner  his  experience  in  the  United  States,  under  all  forms  of 
liability  policies,  each  year  separately  according  to  the  calendar  years  in 
which  the  policies  were  written,  during  a  period  of  five  years  commencing 
ten  years  previous  to  the  thirty-first  day  of  December  of  the  year  in  which 
the  statement  is  made,  in  the  following  particulars,  namely:  the  number  of 
persons  reported  injured  under  all  of  the  forms  of  liability  policies,  whether 
such  injuries  were  reported  to  the  home  office  of  the  given  person  or  to  any 
of  his  representatives;  the  amount  of  all  payments  made  on  account  or  in 
consequence  of  injuries  reported  under  such  policies ;  the  number  and  amount, 
separately,  of  all  suits  or  actions  against  policy-holders  under  such  policies 
which  have  been  settled,  either  by  payment  or  compromise ;  both  of  the  above 
amounts  to  be  ascertained  as  of  date  of  the  thirty-first  day  of  August  of  the 
year  in  which  the  statement  is  made,  and  to  include  in  the  case  of  suits  all 
payments  made  on  account  or  in  consequence  of  the  injury  from  which  the 
suit  arose,  whether  prior  to  or  later  than  the  date  at  which  the  suit  was 
brought. 

[Sesenre.]  Each  such  person  shall  thereupon  reserve  upon  all  said  kind 
of  policies,  irrespective  of  the  date  at  which  the  policies  were  issued,  (1)  for 
each  suit  or  action  pending,  on  injuries  reported  prior  to  eighteen  months 
previous  to  the  date  of  making  the  statement,  whether  such  injuries  were  re- 
ported to  the  home  ofiice  of  the  given  person  or  to  any  of  his  representatives, 
and  which  is  being  defended  for  or  on  account  of  the  holder  of  any  such 
policy  the  avenge  cost  thereof  as  shown  by  said  experience,  and  (2)  for  in- 
juries reported  under  such  policies  at  any  time  within  eighteen  months, 
whether  such  injuries  were  reported  to  the  home  office  of  the  given  person 
or  to  any  of  his  representatives,  the  average  cost  for  each  injured  person  as 
fthown  by  said  experience.  From  the  sum  so  ascertained  the  person  may 
deduct  (1)  the  amount  of  all  payments  on  said  pending  suits  on  injuries  re- 
ported prior  to  eighteen  months,  including  all  payments  made  on  account 
or  in  consequence  of  the  injury  from  which  the  suit  arose,  whether  prior  to  or 
later  than  the  date  at  which  the  suit  was  brought,  and  (2)  the  amount  of 
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all  payments  made  on  account  or  in  consequence  of  said  injuries  reported 
within  eighteen  months ;  both  of  the  above  amounts  to  be  taken  as  of  the  date 
at  which  the  statement  is  made.  Any  person  who  now  issues,  or  shall  here- 
after issue,  liability  policies  as  aforesaid,  and  who  has  not  been  engaged  in 
liability  underwriting  for  ten  years,  shall  nevertheless,  until  such  times  as  he 
may  be  able  to  state  his  experience  of  the  period  hereinbefore  required,  make 
and  maintain  a  reserve  upon  all  said  kind  of  policies,  irrespective  of  the  date 
at  which  the  policies  were  issued,  determined  as  follows: 

[Suit  or  pending  SiCtion.]  (1)  For  each  suit  or  action  pending,  on  injuries 
reported  prior  to  eighteen  months  previous  to  the  date  of  making  the  state- 
ment, whether  such  injuries  were  reported  to  the  home  office  of  the  given 
person  or  to  any  of  his  representatives,  and  which  is  being  defended  for  or 
on  account  of  the  holder  of  any  such  policy  the  average  cost  thereof  as  shown 
by  the  average  of  said  experience  of  all  other  persons  stated  as  required  by 
this  section,  and  (2)  for  injuries  reported  under  such  policies  at  any  time 
within  eighteen  months,  whether  such  injuries  were  reported  to  the  home 
office  of  the  given  person  or  to  any  of  his  representatives,  the  average  cost 
for  each  injured  person  as  shown  by  the  average  of  said  experience  of  all 
other  persons  stated  as  required  by  this  section;  which  average  costs  for 
suits  and  for  injured  persons  shall  be  furnished  by  the  insurance  commissioner 
to  each  such  person  on  or  before  the  first  day  of  December,  in  each  year. 
From  the  sum  so  ascertained  each  such  person  may  deduct  (1)  the  amount 
of  all  payments  on  said  pending  suits  on  injuries  reported  prior  to  eighteen 
months,  including  all  payments  made  on  account  or  in  consequence  of  the 
injury  from  which  the  suit  arose,  whether  prior  to  or  later  than  the  date  at 
which  the  suit  was  brought,  and  (2)  the  amount  of  all  payments  made  on 
account  or  in  consequence  of  said  injuries  reported  within  eighteen  months; 
both  of  the  above  amounts  to  be  taken  as  of  the  date  at  which  the  statement 

is  made. 

History:   Enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  pp.  380-382. 

§613.  STATEMENT  OF  BUSINESS  DONE  IN  STATE  BY  LIFE, 
HEALTH,  AND  ACCIDENT  COMPANIES.  Such  statement,  if  made  by 
life,  health,  and  accident  companies,  must  show: 

First.     The  amount  of  the  capital  stock  of  the  company. 

Second.    The  property  or  assets  held  by  the  company,  specifying: 

1.  The  value  of  the  real  estate  held  by  the  company; 

2.  The  amount  of  cash  on  hand  and  deposited  in  banks  to  the  credit  of  the 
company,  specifying  the  same; 

3.  The  amount  of  loans  secured  by  bond  and  mortgage  on  real  estate, 
specifying  the  same; 

4.  Amount  of  loans  secured  by  pledge  of  bonds,  stocks,  or  other  marketable 
securities  as  collateral,  specifying  the  same; 

5.  Cash  market  value  of  all  stocks  and  bonds  owned  by  the  company, 
specifying  the  same ; 

6.  Interest  due  the  company  and  unpaid; 

7.  Interest  accrued,  but  not  due ; 

8.  Premium  notes  and  loans  in  any  form  taken  in  payment  of  premiums  on 
Dolicies  now  in  force; 
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9.  Gross  amount  of  premiums  in  process  of  collection  and  transmission  on 
policies  in  force ; 

10.  Gross  amount  of  deferred  premiums; 

11.  All  other  assets,  specifying  the  same. 
Third.    Liabilities. 

1.  Claims  for  death  losses  and  matured  endowments,  due  and  unpaid; 

2.  Claims  for  death  losses  and  matured  endowments  in  process  of  adjust- 
ment or  adjusted  and  not  due; 

3.  Claims  resisted  by  the  company; 

4.  Amounts  due  and  unpaid  on  annuity  claims; 

5.  Trust  fund,  or  deposit,  or  net  present  value  of  all  the  outstanding  policies, 
computed  according  to  the  American  Experience  Tables  of  Mortality,  with  four 
and  one  half  per  cent  interest ; 

6.  Additional  trust  fund  on  deposit,  or  net  present  value  of  extra  and 
special  risks,  including  those  on  impaired  lives; 

7.  Amount  of  all  unpaid  dividends  of  surplus  percentages,  bonuses,  and 
other  description  of  profits  to  policy-holders,  and  interest  thereon ; 

8.  Amount  of  any  other  liability  to  policy-holders  or  annuitants  not  included 
above ; 

9.  Amount  of  dividends  unpaid  to  stockholders; 

10.  Amount  of  national,  state,  and  other  taxes  due ; 

11.  All  other  liabilities,  specifying  the  same. 
Fourth.    Income. 

1.  Cash  received  for  premiums  on  new  policies  during  the  year; 

2.  Cash  received  for  renewal  of  premiums  during  the  year; 

3.  Cash  received  for  purchase  of  annuities ; 

4.  Cash  received  for  all  other  premiums; 

5.  Cash  received  for  interest  on  loans,  specifying  the  same; 

6.  Kents  received; 

7.  Cash  received  from  all  other  sources,  specifying  the  same ; 

8.  Gross  amount  of  notes  taken  on  account  of  new  premiums ; 

9.  Gross  amount  of  notes  taken  on  account  of  renewal  premiums. 
Fifth.    Expenditures. 

1.  Cash  paid  for  losses ; 

2.  Cash  paid  to  annuitants ; 

3.  Cash  paid  for  lapsed,  surrendered,  and  purchased  policies; 

4.  Cash  paid  for  dividends  to  policy-holders; 

5.  Cash  paid  for  dividends  to  stockholders; 

6.  Cash  paid  for  reinsurances; 

7.  Commission  paid  to  agents; 

8.  Salaries  and  other  compensation  of  ofiScers  and  employees,  except  agents 
and  medical  examiners; 

9.  Medical  examiners'  fees  and  salaries; 

10.  Cash  paid  for  taxes; 

11.  Cash  paid  for  rents; 

12.  Cash  paid  for  commuting  commissions; 

13.  AU  other  cash  payments. 

filxtb.    Balance  sheet  of  premium  note  accomit. 
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Seventh.    Balance  sheet  of  all  the  business  of  the  company. 
Eighth: 

1.  Total  amount  of  insurance  effected  during  the  year  on  new  policies; 

2.  Total  amount  of  insurance  eflEected  during  the  year  in  the  state  of  Cali- 
fornia ; 

3.  Premiums  received  during  the  year  on  risks  written  in  the  state  of  Cali- 
fornia. History:    Enacted  March  12,  1872. 

§614.  STOCK  NOTES,  HOW  COMPUTED.  Mutual  companies  formed, 
existing,  and  doing  business  under  an  act  entitled  ''An  act  to  provide  for 
the  incorporation  of  mutual  insurance  companies/'  passed  April  twenty-sixth, 
eighteen  hundred  and  fifty-one,  may  report  their  approved  stock  notes  as 
capital  paid  up,  and  such  notes  for  all  purposes  must  be  deemed  part  of  the 
paid-up  capital  stock  of  such  corporation. 

History:     Enacted  March   12,   1872. 

§  616.  TO  FUBNISH  BLANKS.  The  insurance  commissioner  must  cause 
to  be  prepared,  and  furnish  to  each  person  and  to  each  of  the  companies  in- 
corporated in  this  state,  and  to  the  attorney  of  each  of  the  companies  incor- 
porated or  chartered  by  other  states  and  foreign  governments,  printed  forms 
of  the  statements  herein  required ;  and  he  may  make  such  changes  from  time 
to  time  in  the  form  of  the  same  as  seems  to  him  best  adapted  to  elicit  from 
the  companies  a  true  exhibit  of  their  condition  in  respect  to  the  several  points 
hereinbefore  enumerated.  The  same  forms  must  be  addressed  to  all  persons 
and  companies  engaged  in  the  same  kind  of  business. 

History:    Enacted  March  12,  1872,  founded  upon  and  modification  of  §6 
Act  March  26,  1868,  Stats.  1867-8,  p.  327. 

§616.  CONDITION  OF  DOING  BUSINESS.  AGENT  UPON  WHOM 
PBOGESS  MAY  BE  SEBVED.  The  insurance  commissioner  must  require, 
as  a  condition  precedent  to  the  transaction  of  insurance  business  in  this  state 
by  any  foreign  corporation  or  company,  that  such  corporation  or  company 
must  file  in  his  office  the  name  of  an  agent  and  his  place  of  residence  in  this 
state,  on  whom  summons  and  other  process  may  be  served  in  all  actions  or 
other  legal  proceedings  against  such  corporation  or  company.  All  process 
so  served  gives  jurisdiction  over  the  person  of  such  corporation  or  company. 
The  agent  so  appointed  and  designated  shall  be  deemed  in  law  a  general 
agent,  and  must  be  the  principal  agent  or  chief  manager  of  the  business  of 
such  corporation  or  company  in  this  state. 

[Agreement  or  stipulation  as  to  such  agent.]  Any  such  foreign  corporation 
or  company  shall,  as  a  further  condition  precedent  to  the  transaction  of  in- 
surance business  in  this  state,  and  in  consideration  of  the  privilege  to  transact 
such  insurance  business  in  this  state,  make  and  file  with  the  insurance  com- 
missioner an  agreement  or  stipulation,  executed  by  the  proper  authorities  of 
such  corporation  or  company,  in  form  and  substance  as  follows:  The  (giving 
name  of  corporation  or  company)  does  hereby  stipulate  and  agree,  thrt  in 
consideration  of  the  permission  granted  by  the  state  of  California  to  it  to 
transact  insurance  business  in  this  state,  that  if  at  any  time  said  corporation 
or  company  shall  be  without  an  agent  in  said  state,  on  whom  summons  or 
other  legal  process  may  be  served,  service  of  such  summons  or  other  legal 
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process  may  be  made  upon  the  insurance  commissioner,  such  service  upon  the 
commissioner  to  have  the  same  force  and  effect  as  if  made  upon  the  corpora- 
tion or  company. 

[Service  upon  insurance  oommissioner ;  his  duty.]  Whenever  such  service 
of  summons  or  other  legal  process  shall  be  made  upon  the  insurance  commis- 
sioner, he  must,  within  ten  days  thereafter,  transmit  by  mail,  postage  paid,  a 
copy  of  such  summons  or  other  legal  process  to  the  company  or  corporation, 
addressed  to  the  president  or  secretary  thereof,  at  its  home  or  principal  oflSce. 
Such  copy  must  be  certified  by  the  commissioner,  under  his  hand  and  official 
seal,  and  the  sending  of  such  copy  by  the  said  commissioner  shall  be  a  neces- 
sary part  of  the  service  of  summons  or  other  legal  process. 

History:  Enacted  March  12,  1872,  founded  upon  §1  Act  April  4,  1870, 
Stats.  1869-70,  p.  881;  amended  March  28,  1874,  Code  Amdts.  1873-4,  p.  63: 
April  1,  1878,  Code  Amdts.  1877-8,  p.  17. 

1.  Applied,  cited,  construed,  referred  to.  section   It  is  not  required   to  comply  with 

2.  Construed  —  Governs    foreign    insurance      Stats.    1871-72.    p.   826,   relatlngr   to   foreign 

companies.  corporations.  —  Gutzeil   vs.    Pennle,   95    Cal. 

3.  Same — Governs  surety  companies.  598,  600,  30  Pac.  Rep.  836. 

4, 5.  Certificate  prima  facie  evidence  of  com-         ^    certificates   PRIMA   facib   BVI- 

fi    ttS     i*^^  1-  DENCE     OP     COMPLIANCE     by     insurance 

6.  Effect  of  compliance.  company   with  provisions  of  code  entitling 

1.  APPLIED,  CITED,  CONSTRUED,  RE-  It  to  do  business  in  state. — Harrigan  vs. 
PERRED  TO,  etc.,  in:  Gutzeil  vs.  Pennie,  Home  I*.  Ins.  Co.,  128  Cal.  631,  639,  68  Pac 
95  Cal.  598,  600,  30  Pac.  Rep.  83C  (construed);       Rep.  180,  61  Id.  99. 

Harrlgran  vs.  Home  L.  Ins.  Co.,  128  Cal.  531,  5.     so   also   is   prima  facie   evidence   that 

540.   58  Pac.  Rep.   180.  61  Id.   99    (construed  surety  company  has  complied  with  section, 

ana  applied).  and  in  absence  of  evidence  to  contrary,  cer- 

2.  CONSTRUED.  —  Governs  forelarn  In-  tiflcate  is  sufficient  proof  that  it  was  prop- 
■vrance  companies  as  to  obtaining  permto-  erly  issued  and  that  company  had  authority 
■Ion  to  do  business  within  state,  supersed-  to  transact  business  in  state. — Gutzeil  vs. 
ing  Stats.  1871-72.  p.  826,  relating:  to  foreig^n  Pennie.  95  Cal.  598,  600.  30  Pac.  Rep.  836. 
corporations,  and  hence  it  is  not  necessary  e,  EFFECT  OF  COMPLIANCE. — Foreigrn 
for  foreign  insurance  company  to  comply  insurance  company  having:  submitted  Itself 
with  latter  act  before  it  can  plead  statute  to  jurisdiction  of  state  courts  and  provided 
of  limitations. — Harrlgan  vs.  Home  L.  Ins.  means  by  which  It  may  be  served  with 
Co.,  128  Cal.  531,  537.  58  Pac  Rep.  180.  61  process,  and  state  having:  granted  it  per- 
Id-   99.  mission    to   do   business   on   these   te?m8,   it 

S.     Go^ema    anrety    companies    org:anized  is  within  state  for  all  purposes  of  suit.  In- 

for  purpose  of  becoming  surety  on  bond  or  eluding  right  to  rely  on  statute  of  limita- 

undertaking  authorized   by   law,   and   hence  tions. — Harrigan   vs.   Home  L.   Ins.   Co.,  128 

when  such  company  has  complied  with  this  Cal.  631,  640,  58  Pac.   Rep.  180,  61  Id.   99. 

§617.  COLLECTION  AND  DISPOSITION  OF  PENALTIES  FOR 
FAILXTBE  TO  MAKE  STATEMENT,  ETC.  The  commissioner  must  collect 
the  sum  of  one  hundred  dollars  from  any  company  or  corporation  engaged  in 
the  business  of  insurance  in  this  state,  for  a  failure  to  make  and  file  in  his 
office  within  the  time  prescribed  by  law,  the  istatements  and  stipulations  re- 
quired by  sections  six  hundred  and  ten,  six  hundred  and  eleven,  six  hundred 
and  twelve,  six  hundred  and  thirteen,  and  six  hundred  and  sixteen  of  this 
code,  and  an  additional  penalty  of  two  hundred  dollars  for  each  and  every 
month  or  fractional  part  of  a  month  thereafter  that  such  company  or  cor- 
poration continues  to  transact  the  business  of  insurance  until  such  statements 
and  stipulations  are  filed;  and  for  that  purpose  suits  may  be  instituted  by  the 
insurance  commissioner,  in  the  name  of  the  people  of  the  state  of  California, 
in  any  court  of  competent  jurisdiction.    And  for 

All  lawful  expenses  incurred  under  this  section  or  any  other  section  of  this 
code,  in  the  prosecution  of  any  suit  or  proceeding  for  the  enforcement  of  the 
insurance  laws  of  this  state,  the  insurance  commissioner  must  present  bills 
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duly  certified  by  him,  with  the  vouchers,  to  the  state  board  of  examiners,  who 
must  allow  the  same  and  direct  payment  thereof  to  be  made;  and  the  con- 
troller shall  draw  warrants  therefor  on  the  treasurer  for  the  payment  of  the 
same  to  the  insurance  commissioner  (in  addition  to  the  ordinary  contingent  ex- 
penses) out  of  the  general  fund. 

History:  Enacted  March  12,  1872,  founded  upon  §7  Act  March  26, 
1868,  Stats.  1867-8,  p.  328;  amended  March  £»,  1874  Code  Amdts.  1873-4, 
p.  65;  April  1,  1878,  Code  Amdts.  1877-8,  p.  18;  March  4,  1887,  Stats, 
and  Amdts.  1886-7,  pp.  11,  12. 

§618.  DEPOSIT  OF  SECUBITIES  BY  COMPANIES.  Whenever  the 
laws  of  any  state  of  the  United  States,  or  of  any  country  foreign  to  the  United 
States,  require  any  insurance  company  or  corporation  organized  under  the 
laws  of  this  state  to  deposit  with  some  ofiScer  of  this  state  securities  in  trust 
for  and  for  the  benefit  of  the  policy-holders  of  such  company  or  corporation, 
as  a  prerequisite  to  transacting  insurance  business  in  such  other  state  or 
foreign  country,  and  whenever,  under  any  laws  of  this  state,  any  insurance 
company  or  corporation  is  required  to  deposit  with  any  officer  of  this  state 
securities  in  trust  for  and  for  the  benefit  of  policy-holders  of  such  company 
or  corporation,  the  insurance  commissioner  of  this  state  must  receive  from 
such  company  or  corporation  securities  in  the  amount  required  by  the  law 
under  which  such  deposit  is  made,  on  deposit  and  in  trust  for  the  policy- 
holders of  such  company  or  corporation. 

The  value  of  such  securities  must  be  equal  to  the  value  in  interest-bearinjf 
stocks  and  bonds  of  the  United  States  government,  but  none  of  such  securities 
must  be  estimated  above  the  par  value  of  the  same,  nor  above  their  market 
value.  The  commissioner  must,  upon  the  receipt  of  such  securities,  forthwith 
make  a  special  deposit  of  the  same  in  the  state  treasury,  in  packages  marked 
with  the  name  of  the  company  or  corporation  from  whom  received,  where 
they  must  remain  as  security  for  policy-holders  in  the  company  or  corpora- 
tion to  which  they  respectively  belong;  but  so  long  as  the  company  or  cor- 
poration continues  solvent,  he  must  permit  it  to  collect  the  interest  or 
dividends  on  the  securities  so  deposited,  and  from  time  to  time  withdraw  any 
such  securities  on  depositing  other  securities  in  the  stead  of  those  to  be  with- 
drawn ;  such  new  securities  to  be  of  the  same  value  mentioned  in  this  section, 
but  such  securities  must  not  be  withdrawn  from  the  state  treasury  unless 
upon  the  written  order  of  the  acting  president  and  secretary  of  the  corpora- 
tion making  the  deposits,  which  order  must  be  indorsed  by  the  commissioner, 
or  upon  the  order  and  authority  of  some  court  of  competent  jurisdiction. 

History:  Enacted  March  12,  1872,  founded  upon  S  1  Act  March  18,  1870, 
Stats.  1869-70,  pp.  321,  322;  amended  April  1,  1878,  Code  Amdts.  1877-8, 
pp.  18,  19. 

§619.  DEPOSITS,  RECEIPTS  POE.  Whenever  any  insurance  company 
or  corporation  has  deposited  with  the  commissioner  the  requisite  security,  in 
conformity  with  the  requirements  of  the  preceding  section,  the  commissioner 
must  issue  to  such  company  or  corporation  a  certificate,  under  his  official  seal, 
of  such  deposit,  for  each  state  or  country  requiring  the  same;  which  said 
certificate  must  state  the  items  and  amount  of  securities  so  deposited,  and 
that  they  are  of  the  value  therein  represented. 

History:  Enacted  March  12,  1872,  founded  upon  S  2  Act  March  18,  1870, 
Stats.  1869-70,  p.  322;    amended  April  1,  1878,  Code  Amdts.  1877-8,  p.  19. 
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§620.  DEPOSITS  BETURNED,  WHEN.  Whenever  any  insurance  com- 
pany or  corporation  so  depositing  securities  with  the  commissioner,  has  paid, 
canceled  or  reinsured  all  its  unexpired  policies  outstanding  in  the  state,  satis- 
factorily to  the  holders  thereof,  and  all  its  liabilities  under  such  policies  are  ex- 
tinguished or  assumed  by  other  responsible  companies  or  corporations,  then, 
if  on  application  of  such  company,  or  corporations,  verified  by  the  oaths  of 
its  president  and  secretary,  and  from  an  examination  of  the  books  of  the 
<:orporation,  and  of  its  officers,  under  oath,  the  insurance  commissioner  is 
satisfied  that  all  of  its  policies  are  so  paid,  canceled,  extinguished,  or  rein- 
sured, he  must  deliver  up  to  the  corporation  the  securities  deposited.  And 
whenever  the  laws  of  any  other  state  or  country,  by  reason  of  which  section 
six  hundred  and  twenty-two  of  the  Political  Code  of  this  state  is  brought  into 
force,  shall  be  repealed  and  abrogated,  and  any  deposit  which  shall  have  been 
made  with  the  commissioner,  under  and  by  reason  of  said  section  six  hundred 
and  twenty-two  of  the  Political  Code,  must  be  delivered  up  to  the  company 
or  corporation  making  the  deposit. 

History:  Enacted  March  12,  1872,  founded  upon  §  3  Act  March  18,  1870, 
Stats.  1869-70,  p.  322  j    amended  AprU  1,  1877-8,  p.  19. 

§621.  EXAMINATION  OF  SEGUBITIES.  [DEFICIENCIES  TO  BE 
MADE  UP,  WHEN.]  The  commissioner  must  make  an  annual  examination 
of  the  securities  received  by  him  from  each  insurance  company  or  corporation, 
and  if  it  appear  at  any  time  that  the  securities  deposited  by  any  such  company 
or  corporation  amount  to  less  than  the  sum  required  for  the  purposes  for 
which  the  deposit  was  made,  he  must  notify  the  company  or  corporation 
thereof,  and  unless  the  deficiency  is  made  up  within  thirty  days  after  notice  the 
commissioner  must  countermand  all  the  certificates  he  may  have  issued  to 
the  company  or  corporation  under  this  chapter,  and  give  notice  thereof  to 
the  ofiicers  of  the  several  states  to  whom  the  certificate  may  have  been  trans- 
mitted; and  he  must  also  publish  the  notice  for  three  weeks  successively  in 
some  daily  newspaper  published  in  the  city  of  San  BVancisco,  at  the  expense 
of  the  company  or  corporation,  to  be  collected  by  assessment  upon  the  com- 
pany or  corporation,  or  its  duly  appointed  agent  in  this  state. 

History:  Enacted  March  12,  1872  founded  upon  §  4  Act  March  18,  1870, 
Stats.  1869-70,  pp.  322,  323;  amended  AprU  1,  1878,  Code  Amdts.  1877-8, 
p.   19. 

§  622.  RETALIATORY  CLAUSE.  When  by  the  laws  of  any  other  state 
or  country,  any  taxes,  fines,  penalties,  licenses,  fees,  deposits  of  money,  or  of 
securities,  or  other  obligations,  or  prohibitions,  are  imposed  on  insurance 
companies  of  this  state,  doing  business  in  such  other  state  or  country,  or  upon 
their  agents  therein,  in  excess  of  such  taxes,  fines,  penalties,-  licenses,  fees,  de- 
posits of  securities,  or  other  obligations  or  prohibitions,  imposed  upon 
insurance  companies  of  such  other  state  or  country,  so  long  as  such  laws  con- 
tinue in  force,  the  same  obligations  and  prohibitions  of  whatsoever  kind  must 
be  imposed  upon  insurance  companies  of  such  other  state  or  country  doing 
business  in  this  state. 

[Character  of  deposit  of  securities.]  And  whenever  under  this  section  any 
deposit  of  security  shall  be  made  in  this  state,  such  deposit  shall  be  made  in 
stocks  or  bonds  of  the  United  States  government,  or  in  those  of  the  state  of 
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California,  or  in  interest-bearing  bonds  of  any  of  the  counties  or  incorporated 
cities  and  towns  of  the  state  of  California  not  in  default  for  interest  on  such 
bonds,  which  said  securities  must  be  estimated  at  not  exceeding  their  par 
value  nor  their  market  value. 

History:    Enacted  Marcli  12,  1872,  founded  upon  §5  Act  March  18,  1870, 
Stats.  1869-70,  p.  323;   amended  Marcli  30,  1874,  Code  Amdts.  1873-4,  p.  11; 
April  1,  1878,  Code  Amdts.  1877-8,  p.  20;   March  31,  1897,  Stats,  and  Amdts. 
1897,  p.  242. 
Applied,  cited,  constmedy  referred  to,  etc..  As  to  coBstitntioiiallt^  of  retallatorx  prw- 

In:    San    Francisco    vs.    Ldverpool,    etc    Ins.       tIbIob   1b    Insarance   law,   see    monographic 
Co.,  74  Cal.  113,  122,  6  Am.  St  Rep.  425,  16       note  44  Am.  Rep.  391. 
Pac.    Rep.    380    (cited);    Liverpool,    etc.    Ins. 
Co.  vs.  Clunle,  88  Fed.  Rep.  160,  176  (cited). 

§  622a.  TAX  ON  FOBEION  INSUBANGE  COMPANIES,  OTHER  THAN 
LIFE;  ANNUALLY  PAID  TO  mSXTRANCE  GOBIMISSIONEB.  Every 
insurance  company  or  association  other  than  life,  not  organized  or  incor- 
porated under  the  laws  of  California,  and  doing  business  in  this  state, 
and  every  other  insurance  company  other  than  life,  whose  charter  may  be 
owned,  or  a  majority  of  whose  stock  may  be  controlled,  or  whose  business 
may  be  carried  on  in  the  interest,  or  for  the  benefit  of  any  insurance  company 
or  association  not  organized  or  incorporated  under  the  laws  of  California^ 
shall  annually  pay  to  the  insurance  commissioner,  for  the  state,  a  tax  of  two 
(2)  per  cent  upon  the  amount  of  the  gross  premiums  received  upon  its  busi- 
ness done  in  the  state,  during  the  year  ending  on  the  preceding  thirty-first 
day  of  December,  less  return  premiums,  reinsurance  in  companies  or  associa- 
tions authorized  to  do  business  in  this  state,  and  losses  actually  paid  on  its 
business  in  this  state,  and 

[Tax  on  foreign  life  insurance  companies — Section  622  continued  in  force.] 
Every  life  insurance  company  or  association  not  organized  or  incorporated 
under  the  laws  of  California,  which  does  business  or  collects  premiums  or 
assessments  in  the  state,  shall  annually  pay  to  the  insurance  commissioner, 
for  the  state,  a  tax  of  one  per  cent  upon  the  amount  of  the  gross  premiums 
received  upon  its  business  done  in  this  state  during  the  year  ending  on  the 
preceding  thirty-first  day  of  December.  This  section  shall  not  be  held  or 
construed  so  as  to  relieve  any  company  or  organization  from  any  tax,  fee  or 
other  obligation  or  charge  imposed  upon  it  by  the  provisions  of  section  six 
hundred  and  twenty-two  of  this  code,  and  whenever  the  taxes  imposed  by 
the  application  of  section  six  hundred  and  twenty-two  exceed  those  imposed 
by  the  application  of  this  section  the  provisions  of  the  former  section  shall 
prevail. 

History:    Enacted  March  21,  1903,  Stats,  and  Amdts.  1903,  pp.  359,  360; 
amended  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  136,  137. 

§623.,    BONDS  FROM  FOREIGN   CORPORATIONS   [TO   BE   FILED]. 

The  commissioner  must  require  every  company,  association,  or  individual,  not 
incorporated  under  the  laws  of  this  state,  and  proposing  to  transact  insurance 
business  by  agent  or  agents  in  this  state,  before  commencing  such  business 
to  file  in  his  oflBce  a  bond,  to  be  signed  by  the  person  or  firm,  officer  or  agent, 
as  principal,  with  two  sureties,  to  be  approved  by  the  commissioner,  in  the 
penal  sum  of  two  thousand  dollars  for  each  insurance  company,  association, 
firm,  or  individual  for  whose  account  it  is  proposed  to  collect  premiums  of 
insurance  in  this  state,  the  conditions  of  such  bonds  to  be  as  follows : 
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[Conditions  of  bond.]  1.  That  the  person  or  firm,  agent,  or  officer  named 
therein,  acting  on  behalf  of  the  company,  association,  firm,  or  individual 
named  therein,  will  pay  to  the  treasurer  of  the  county,  or  city  and  county,  in 
which  the  principal  office  of  the  agency  is  located,  such  sum  per  quarter, 
quarterly  in  advance,  for  a  license  to  transact  an  insurance  business,  or  such 
other  license  as  may  be  imposed  by  law,  so  long  as  the  agency  remains  in  the 
hands  of  the  person  or  firm,  officer,  or  agent  named  as  principal  in  the  bond ; 

2.  That  the  person  or  firm,  officer,  or  agent,  will  pay  to  the  state  all  stamp 
or  other  duties  on  the  gross  amounts  insured  by  them,  in  the  manner  and  at 
the  time  prescribed  by  law,  inclusive  of  renewals  on  existing  policies ; 

3.  That  the  person,  firm,  agent,  or  corporation  named  therein,  will  conform 
to  all  the  provisions  of  the  revenue  and  other  laws  made  to  govern  them. 

History:    Enacted  March  12,  1872,  founded  upon  9  1  Act  April  15,  1862, 
State.  1862,  pp.  243-245. 

1.  Applied,   cited,  construed,  referred  to.  2«     Bond*  of  forelgrn  insurance  compnnleH 

2.  Bonds  of  foreign  insurance  companies.  which  comply  with  provisions  of  this  sec- 

tion   as   to    form,    and    are    sufHcIent    as    to 
1«     Applied,  cited,  coBstmed,  referred  to,       financial  ability  of  sureties,  are  entitled  to 
etc,   in:   Liverpool   &   L.    &   O.   Ins.   Co.   vs.      approval  by  Insurance  commissioner. — Llv- 
Clunie.    S8    Fed.    Rep.    160.    166,    173    (con-       erpool  &  L.  &  Q.  Ins.  Co.  vs.  Clunle,  88  Fed 
strued).  Rep.  160,   173. 

§  624.     SAME.     [WHERE  AGENT,  ETC.,  REPRESENTS  TWO  OR  MOR::^ 

COUPANIES,  ETC.]    Whenever  the  same  person,  firm,  officer,  or  agent  de 

sires  to  collect  premiums  of  insurance  for  more  than  one  company,  associ?!- 

lion,  or  individual,  not  incorporated  under  the  laws  of  this  state,  the  commis 

sioner  must  require  a  separate  bond,  as  provided  in  the  preceding  section,  for 

each  company  or  association  so  represented  by  such  person,  firm,  officer,  o: 

agent. 

History:    Enacted  March  12,  1872,  founded  upon  |5  Act  AprU  15,  1862, 
State.  1862,  p.  245, 

Applied,  cited,  eoBStroed,  referred  to,  etc.,  Ins.  Co.,  74  Cal.  113,  122,  5  Am.  St.  Rep.  425. 
In:    San  Francisco  vs.  Liverpool  &  L.  &  O.       15  Pac.  Rep.  S80  (cited). 

§625.  COMMISSIONER  TO  FURNISH  ASSESSOR  WITH  CERTAIN 
INFORMATION.  The  commissioner  must,  before  the  commencement  of  each 
fiscal  year  as  fixed  in  the  revenue  laws,  furnish  the  assessor  of  the  county  in 
which  the  principal  oflSce  of  any  person  or  corporation  doing  the  business  of 
insurance  is  situated,  all  the  data  concerning  premiums  collected  by,  and  all 
other  necessary  information  in  relation  to  the  business  of  such  person  or 
corporation  as  will  assist  the  assessor  in  the  performance  of  his  duties. 

History:     Enacted   March    12,   1872. 

§  626.  SECURITIES.  The  commissioner  must  require  from  every  person, 
before  and  after  engaging  in  the  business  of  insurance,  a  full  compliance  with 
all  the  provisions  of  title  two,  part  four,  division  one,  of  the  Civil  Code  appli- 
cable thereto ;  and  every  person  neglecting  to  comply  with  such  requirements 
is  subject  to  the  fines  and  penalties  therein  prescribed. 

History:     Enacted   March    12,    1872. 

§627.    STATEMENT  TO  BE  BASED  ON  GOLD  COIN  VALUES.    All 

statements,  estimates,  percentages,  payments,  and  calculations  required  by 
this  chapter  to  be  made,  either  by  the  commissioner  or  persons  engaged  in  the 
business  of  fire  or  marine  insurance,  must  be  in  gold  coin  of  the  United  States. 

History:    Enacted  March  12.  1872. 
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§  628.  SALARY  OF  COBDOSSIONEE.  The  annual  salary  of  the  insor* 
ance  commissioner  is  three  thousand  dollars. 

History:     Enacted   March    12,    1872;     amended   April   23,    1880,   Code 
Amdts.  1880  (Pol.  pt.);  p-  88  (by  re-enacting  the  above  section  yerbatim 
et  literatim). 

§  629.    SALABT  OF  DEPUTY.    The  annual  salary  of  the  deputy  of  the 

insurance  commissioner  is  eighteen  hundred  dollars. 

History:  Enacted  March  12,  1872;  amended  April  23,  1880,  Code 
Amdts.  1880  (Pol.  pt.),  p.  88;  March  4,  1887,  Stats,  and  Amdte.  1886-7, 
p.   12. 

§630.  CONTINOENT  EXPENSES.  The  commissioner  may  procure 
looms  for  his  ofiSce  at  a  rent  not  to  exceed  seventy-five  dollars  per  month, 
and  may  provide  a  suitable  safe  and  furniture  therefor;  he  may  also  provide 
stationery,  fuel,  printing,  and  other  conveniences  necessary  for  the  trans- 
action of  the  business  of  his  ofiSce.  Out  of  the  funds  paid  into  the  state 
treasury  by  the  insurance  commissioner,  there  shall  be  set  aside  and  reserved 
each  and  every  year  the  sum  of  two  thousand  dollars,  as  a  special  fund,  to  be 
called  the  insurance  commissioner's  special  fund. 

All  6xpenditur66  authcMrized  in  this  section  must  be  audited  by  the  board 
of  ezaminers,  who  must  allow  the  same  and  direct  pa3rment  thereof  to  be 
made;  and  the  controller  shall  draw  warrants  therefor  on  the  state  treasury 
for  the  payment  of  the  same  to  the  insurance  commissioner  out  of  the  said 
insurance  commissioner's  special  fund. 

History:  Enacted  March  12,  1872;  amended  March  4,  1887,  Stats,  and 
Amilts.   1886-7,  p.   12. 


A«  to  psTmemt  of  expenses  Incurred  1^  Insurance  eommlsslener,  see  KERR'S  CTITC. 
nv.   CODES   I  4530. 

§  631.  LOCATION  OF  OFFICE.  The  commissioner  must  keep  his  office  in 
the  city  of  San  Francisco. 

History:    Enacted  March   12,  1872. 

§  632.  OFFICIAL  BOND.  The  commissioner  must  execute  an  official  bond 
in  the  sum  of  ten  thousand  dollars. 

History:    Enacted  March   12,   1872. 

§633.    POWER  OF  ATTOBNET  TO  ACT  AS  AGENT;  FILING,  ETC. 

No  person  shall,  in  this  state,  act  as  the  agent  or  solicitor  of  any  life  insurance 
company  doing  business  in  this  state  until  he  has  produced  to  the  com- 
missioner, and  filed  with  him,  a  duplicate  power  of  attorney  from  the 
(company,  or  its  authorized  agent,  authorizing  him  to  act  as  such  agent  or 
solicitor. 

[License  to  issue;  term  and  fees.]  Upon  filing  such  power,  the  commis- 
sioner shall  issue  a  license  to  him  to  act  as  such  agent  or  solicitor  for  such 
company,  if  such  company  has  received  a  certificate  of  authority  from  such 
commissioner  to  do  business  in  this  state.  Such  license  shall  continue  in  forco 
twelve  months  from  the  date  thereof,  but  may  be  and  shall  be  sooner  revoked 
upon  application  of  the  company  or  its  authorized  agent.  Such  license  may 
be  renewed,  from  time  to  time,  for  an  additional  period  of  twelve  months,  on 
production,  by  the  holder,  to  the  commissioner,  of  a  certificate  from  the  com- 
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pany  that  such  person's  authority  as  such  agent  or  solicitor  continues.  For 
each  such  license  or  renewal  thereof,  the  commissioner  shall  receive  the  sum 
of  one  dollar. 

[Alphabetical  list  of  agents.]  The  commissioner  shall  keep  an  alphabetical 
list  of  the  names  of  the  persons  to  whom  such  licenses  shall  be  issued,  with 
the  date  of  the  license  and  renewal,  and  the  name  of  the  company  for  whom 
such  person  is  working. 

[False  and  fictitious  representations  and  procuring  insurance  from  a  com- 
pany not  authorized;  a  misdemeanor.]  If  any  person  shall,  under  a  false  or 
fictitious  name,  procure,  or  attempt  to  procure,  a  license  to  act  as  agent  or 
solicitor  of  any  life  insurance  company,  he  shall  be  guilty  of  a  misdemeanor. 
Every  person  who,  in  this  state,  procures,  or  agrees  to  procure,  any  insurance 
for  a  resident  of  this  state  from  any  insurance  company  not  incorporated 
under  the  laws  of  this  state,  unless  such  company  or  its  agent  has  filed  the 
bond  required  by  the  laws  of  this  state  relating  to  insurance,  and  obtained 
from  the  commissioner  a  certificate  of  authority  to  do  business,  and  every 
person  who  solicits  or  procures  any  life  insurance  without  having  been  duly 
licensed  so  to  do  by  the  commissioner,  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  accordingly. 

[Name  of  agent  upon  whom  process  may  be  served.]  The  insurance  com- 
missioner must  require,  as  a  condition  precedent  to  the  transaction  of  life 
insurance  business  in  this  state,  that  every  life  insurance  corporation  or  com- 
pany created  by  the  laws  of  any  other  state,  or  of  any  foreign  country  must 
file  in  his  ofiBce  the  name  of  an  agent,  and  his  place  of  residence  in  this  state, 
on  whom  summons  and  other  process  may  be  served  in  all  actions  or  other 
'  legal  proceedings  against  such  corporation  or  company ;  all  process  so  served 
gives  jurisdiction  over  such  corporation  or  company.  The  agent  so  appointed 
must  be  the  principal  agent  of  such  corporation  or  company  in  this  state. 
Any  such  foreign  corporation  or  company  shall,  as  a  further  condition  pre- 
cedent to  the  transaction  of  insurance  business  in  this  state,  and  in  considera- 
tion of  the  privilege  to  transact  such  insurance  business  in  this  state,  make 
and  file  with  the  insurance  commissioner  an  agreement  or  stipulation,  executed 
by  the  proper  authorities  of  such  corporation  or  company,  in  form  and  sub- 
stance as  follows : 

[Form  of  stipulation  whereby  service  may  be  made  upon  insurance  com- 
missioner.] The  (giving  name  of  corporation  or  company)  does  hereby 
stipulate  and  agree  that  in  consideration  of  the  permission  granted  by  the 
state  of  California  to  it  to  transact  insurance  business  in  this  state,  that  if  at 
any  time  such  corporation  or  company  shall,  under  the  existing  provisions 
of  law  in  this  state  in  relation  to  insurance  companies,  be  without  an  agent 
in  this  state  on  whom  summons  or  other  legal  process  may  be  served,  service 
of  such  summons  or  other  legal  process  may  be  made  upon  the  insurance 
commissioner,  such  service  upon  the  commissioner  to  have  the  same  force 
and  effect  as  if  made  upon  the  corporation  or  company. 

[Duty  of  insurance  commissioner  when  service  made  upon  him.]  When- 
ever such  service  of  summons  or  other  legal  process  shall  be  made  upon  the 
insurance  commissioner,  he  must,  within  ten  days  thereafter,  transmit  by  mail, 
by  registered  letter,  a  copy  of  such  summons  or  other  legal  process  to  the 
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corporation,  addressed  to  the  president  or  secretary  thereof,  at  its  home  or 
principal  office. 

Such  copy  must  be  certified  by  the  commissioneri  under  his  hand  and 
official  seal,  and  the  sending  of  such  copy  by  the  said  commissioner  shall  be 
a  necessary  part  of  the  service  of  summons  or  other  legal  process. 

History:  Enacted  March  12,  1874,  Code  Amdts.  1873-4,  pp.  66,  67; 
amended  April  26,  1880,  Code  Amdts.  1880  (PoL  pt),  pp.  90,  91;  March  9, 
1893,  Stats,  and  Amdts.  1893,  pp.  116-118. 

§634.  REGISTRATION  OF  POLICIES  OF  LIFE  INSURANCE  COM- 
PANIES WITH.  DEPOSITS.  It  shall  be  lawful  for  any  company  or  cor- 
poration,  transacting  the  business  of  life  insurance  in  this  state,  to  register 
with  the  insurance  commissioner,  such  of  its  policies  as  may  be  agreed  upon 
by  the  company  and  the  insured ;  such  registration  to  consist  in  a  written  or 
printed  list  of  such  policies  filed  with  the  commissioner,  showing  the  name 
and  age  of  the  insured,  number  and  date  of  the  policy  and  the  kind  and 
amount  of  insurance  in  each  case.  Such  list  must  be  filed  with  the  commis- 
sioner within  thirty  days  after  the  issuance  of  the  first  registered  policy,  and 
must  contain  all  such  policies  issued  up  to  date  of  filing.  After  that  date, 
the  company  must,  within  three  days  after  the  first  day  of  each  calendar 
month,  file  a  statement  embracing  all  its  registered  policies  issued  since  the 
filing  of  its  last  preceding  list. 

[Deposit  of  securities  with — ^Amount  of  deposit — Securities  deposited  with 
state  treasurer  by  commissioner.]  Upon  filing  such  lists  of  policies,  from  time 
to  time,  the  company  must  deposit  with  the  commissioner,  as  a  special  deposit 
for  the  benefit  of  such  registered  policies,  securities  of  the  denominations 
stated  in  section  four  hundred  twenty-one  of  the  Civil  Code  as  permissible 
for  the  investment  of  the  capital  and  accumulations  of  insurance  companies. 
Such  deposits  must  be  in  an  amount  equal  to  the  full  net  value  of  all  policies 
registered  up  to  the  time  of  making  the  deposit,  and  must,  at  all  times,  be 
equal  to  such  net  value  of  all  registered  policies.  Upon  receipt  of  such 
securities  the  commissioner  must  immediately  deposit  them  in  the  state  treas- 
ury, in  accordance  with  the  provisions  of  section  six  hundred  and  eighteen  of 
the  Political  Code,  where  they  must  remain  as  a  special  security  for  the  benefit 
of  such  registered  policies. 

[Withdrawal  of  excess  securities  —  Exchange  of  securities.]  Such  com- 
pany may,  at  any  time,  withdraw  any  excess  of  securities  above  the  net  present 
value  hereinbefore  specified,  upon  satisfying  said  commissioner  by  written 
proof  that  such  excess  exists,  and  shall  be  allowed  to  receive  the  interest  on 
all  securities  deposited  and  to  exchange  such  securities  by  substituting  other 
securities  of  the  character  in  which,  by  the  laws  of  this  state,  it  may  invest 
its  funds. 

History:     Enacted   April    1,    1878,    Code    Amdts.    1877-8,    pp.    20,    21; 
amended  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  151. 

Applied,  cited,  coBstrned,  referred  to,  etc..       Cal.    631,    637,    68    Fac.    Rep.    180,    61    Id.    99 
In:      Harrigan    vs.    Home    L.    Ins.    Co.,    128       (cited). 

§  635.     [There  is  no  section  six  hundred  and  thirty-five.] 

§636a.  INVESTIOENT  COMPANY  DEFINED.  Every  person,  corpora- 
tion, company,  association,  copartnership  or  individual  in  the  state  of  Cali- 
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foroia  now  engaged  in  or  that  shall  hereafter  engage  in  the  business  of  placing 
or  selling  bonds,  debentures  or  certificates  of  investment  by  whatsoever  name 
said  bonds,  debentures  or  certificates  of  investment  may  be  known  or  desig- 
nated when  such  business  is  conducted  on  the  partial  payment  or  instalment 
pa3rment  plan,  or  in  placing  or  selling  any  species  of  bonds,  debentures  or 
certificates  of  investment,  on  the  partial  payment  or  instalment  plan,  wherein 
or  whereby  the  holder  or  holders  of  said  bond,  debentures  or  certificates  of 
investment  are  or  may  become  entitled  to  claim  and  receive  from  such  person, 
corporation,  company  or  association  a  return,  either  at  a  definite  or  indefinite 
time,  in  cash,  or  in  merchandise,  or  any  property,  for  the  partial  payments 
or  instalments  of  money  so  paid,  and  wherein  or  whereby  the  holder  may  be 
subject  to  a  fine  or  forfeiture  as  a  penalty  for  non-payment  of  said  partial 
payments  or  instalments,  is  hereby  declared  to  be  an  investment  company 
under  the  provisions  of  this  act. 

History:   Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  156,  157. 

§636b.  INVESTMENT  COMPANIES  NOT  LICENSED  BT  BANK  OR 
OTHEK  COMMISSIONEKS.  DEPOSIT  WITH  STATE  TREASUBEB^  CASH 
OS  SECUHITIES.  Every  corporation,  company,  association,  copartnership 
or  individual  now  engaged  in,  or  that  shall  hereafter  engage  in  business  in 
this  state  as  an  investment  company  as  herein  before  defined  and  not  licensed 
by  nor  under  the  supervision  of  the  bank  commissioners,  building  and  loan 
commissioners  or  insurance  commissioner,  that  shall  place  or  sell  any  bond  or 
bonds,  debenture  or  debentures,  certificate  or  certificates  of  investment  on  the 
partial  payment  plan  whereby  the  holder  or  holders  of  such  bond,  or  bonds, 
debenture  or  debentures,  or  certificate  or  certificates  of  investment  are  or  may 
become  entitled  to  claim  and  receive  from  such  corporation,  company  or  asso- 
eiation,  a  return,  either  at  a  definite  or  indefinite  time,  in  cash,  or  in  merchan- 
dise, or  in  property,  for  the  partial  payments  or  instalments  of  money  so  paid, 
and  wherein  or  whereby  the  holder  may  be  subject  to  a  fine,  or  penalty  of 
forfeiture  for  non-payment  of  said  partial  payments  or  instalments,  is  hereby 
required  to  deposit  within  sixty  days  after  the  passage  of  this  act,  in  cases  of 
corporations,  persons,  companies  or  associations  now  existing  and  doing  busi- 
ness, or  before  commencing  business  in  cases  of  persons,  corporations,  com- 
panies or  associations  not  now  engaged  in  business,  for  the  security  of  the 
holder  or  holders  of  the  bonds,  debentures  or  certificates  issued  by  it,  with  the 
treasurer  of  the  state  of  California,  in  cash,  or  in  securities  to  be  approved  by 
said  treasurer,  the  sum  of  five  thousand  dollars,  and  in  addition  thereto  shall 
deposit  semiannually,  with  the  treasurer  of  the  state  of  California,  in  cash, 
or  securities  to  be  approved  by  said  oflRcer,  in  the  manner  aforesaid,  ten  per 
cent  of  all  premiums  received  on  the  sale  of  such  bonds,  debentures  or  certifi- 
cates, until  the  sum  so  deposited  shall  amount  to  the  sum  of  one  hundred 
thousand  dollars. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  157. 

§  6350.  ARTICLES  OF  INCOBPORATION  TO  BE  FILED  WITH  SEOBE- 
TABT  OF  STATE.  FEES  TO  BE  PAID.  Every  investment  company  as 
herein  defined  now  doing  business  in  the  state  of  California  shall,  within  sixty 
days  after  the  approval  of  this  act,  and  every  investment  company  hereafter 
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organized  to  carry  on  the  business  of  an  investment  company  as  hereinbefore 
defined,  shall,  prior  to  engaging  in  such  business,  in  addition  to  making  such 
deposit,  file  with  the  secretary  of  state  a  duly  authenticated  copy  of  its  articles 
of  incorporation,  charter  or  other  instrument  authorizing  it  to  do  business,  and 
shall  pay  to  the  secretary  of  state  the  fees  provided  by  law  to  be  paid  such 
officer  for  filing  articles  of  incorporation  within  this  state  for  a  capital  stock 
of  like  amount,  the  same  to  be  accompanied  with  a  statement  showing — 

[Articles  to  contain  what.]  (a)  The  name  of  the  corporation,  company, 
association,  copartnership  or  individual; 

(b)  The  place  where  the  principal  business  of  the  company,  corporation, 
association,  copartnership  or  individual  within  this  state  is  or  is  to  be  carried 
on; 

(c)  The  amount  of  capital  stock  of  the  corporation,  association  or  company, 
and  the  amount  of  paid-up  capital  stock ; 

(d)  The  names  and  residences  of  the  incorporators  and  its  stockholders  at 
the  time  when  said  statement  is  filed,  and  the  name  of  its  officers  and  date 
when  their  terms  will  expire ; 

(e)  The  name  and  address  of  the  officers  or  representative  within  the  state 
upon  whom  process  can  be  served ; 

(f )  A  statement  of  the  net  premiums  received  from  the  sale  of  bonds,  de- 
bentures or  certificates  of  investment  during  the  preceding  six  months;  which 
statement  shall  remain  a  public  record  in  said  office. 

History:    Enacted  Marcli  18,  1905,  Stats,  and  Amdts.  1905,  pp.  157, 158. 

§  636d.  DUT7  OF  STATE  TREASUBER.  DUTY  OF  ATTORNET-OEN- 
ERAL.  The  treasurer  of  the  state  of  California  shall  whenever  such  fact  is 
brought  to  his  knowledge  notify  the  attorney-general  of  the  non-compliance  of 
any  person,  company,  corporation  or  association  doing  business  as  an  invest- 
ment company  as  hereinbefore  defined  in  the  state  of  California  with  [in]  the 
provisions  of  this  act,  and  the  attorney-general  shall  immediately  after  receiv- 
ing such  notification  commence  an  action  against  such  corporation,  company  or 
association  in  the  name  of  the  people  of  the  state  of  California ; 

(a)  To  dissolve  such  corporation,  company  or  association,  if  incorporated  or 
organized  under  the  laws  of  the  state  of  California ; 

(b)  To  enjoin  and  restrain  such  person,  corporation,  company  or  association 
from  doing  business  within  the  state  of  California,  if  an  individual  or  if  incor- 
porated and  organized  at  any  place  without  this  state. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  158. 

§  6366.  WITHDRAWAL  OF  DEPOSITS  UPON  CEASINa  TO  DO  BUSI- 
NESS.  Every  corporation,  company,  association,  copartnership  or  individual 
that  has  made  a  deposit  with  the  treasurer  of  the  st'ate  of  California  in  con- 
formity with  and  under  the  provisions  of  this  act,  may,  upon  ceasing  to  do 
business  within  the  state,  maintain  an  action  against  the  treasurer  of  the  state 
of  California  to  withdraw  its  deposit.  It  shall  be  the  duty  of  the  attorney- 
general  to  defend  such  action,  and  if  upon  judgment  being  rendered  therein 
it  shall  be  found  that  said  corporation,  company  or  association  has  no  liabil- 
ities within  the  state,  the  treasurer  of  the  state  of  California  shall  return  to 
said  corporation,  company  or  association,  or  to  its  order,  the  cash  or  secur- 
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ities  deposited  by  it  under  the  provisions  of  this  act,  but  all  expenses  of  such 
suit  shall  in  any  event  be  paid  by  such  corporation,  company  or  association. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  158, 159. 

§  635f .  BIGHT  TO  SUBSTITXTTE  SECUBITIES  FOB  CASH  DEPOSIT. 
Every  corporation,  company,  association,  copartnership  or  individual  deposit- 
ing cash  or  securities  with  the  treasurer  of  the  state  of  California,  in  conform- 
ity with  the  provisions  of  this  act,  shall  have  the  right  to  substitute  securities 
in  equal  value  for  cash  deposited,  or  other  securities  of  like  value  for  those 
on  deposit  upon  securing  the  approval  of  the  treasurer  of  the  state  of  Cali- 
fornia, to  said  exchange,  and  the  treasurer  is  hereby  authorized  to  permit  such 
exchange  of  cash  for  securities,  or  securities  for  other  securities,  or  securities 
for  cash  deposited  by  such  corporation,  company  or  association  if  in  his  judg- 
ment such  securities  are  equal  in  value  to  the  amount  of  cash  provided  by  law 
to  be  deposited.  Every  corporation,  company  or  association  so  making  a 
deposit  in  compliance  with  or  under  the  provisions,  of  this  act  may  collect  and 
use  any  dividend,  interest  or  profits  arising  on  or  from  any  securities  deposited 
with  the  treasurer  of  the  state  of  California,  provided  such  security  is  not 
thereby  depreciated  in  value. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  159. 

§635g.  AMOUNT  OF  MONET  TO  BE  LOANED  OUT  OF  BESEBVE 
FUNDS.      COLLATEBAL   MAT   BE   DEPOSITED    WITH   TBEASUBEB. 

No  corporation,  company,  association,  copartnership  or  individual  doing  busi- 
ness within  this  state  as  an  investment  company  as  hereinbefore  defined  shall 
hereafter  lend  to  holders  of  bonds,  debentures  or  certificates  of  investment,  out 
of  its  reserve  fund,  any  amount  greater  than  the  proportionate  share  of  such 
bond,  debenture  or  certificate  of  investment  in  said  reserve,  and  whenever 
such  loan  is  made  it  shall  be  evidenced  by  the  note  of  the  borrower  and  secured 
by  a  deposit  as  collateral  security,  of  the  bond,  debenture  or  certificate  of 
investment  on  which  the  same  is  made.  Any  collateral  so  taken  may  be  de- 
posited with  the  treasurer  of  the  state  of  California  as  a  part  of  the  deposit 
hereinbefore  required  and  it  may  be  computed  as  making  so  much  of  said 
required  deposit  as  the  proportionate  share  of  such  bonds,  debentures  or  cer- 
tificates of  investment  so  deposited  as  the  entire  reserve  fund  amounts  to  not 
exceeding  however  the  amount  loaned. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  159. 

§636h.  BESEBVE  FUND.  Every  corporation,  company,  association,  co- 
partnership or  individual  doing  business  within  this  state  as  an  investment 
company  as  hereinbefore  defined  shall  apportion  not  less  than  forty  per  cent 
of  every  partial  payment  or  installment  received  from  the  sale  of  any  bond 
or  bonds,  debenture  or  debentures,  certificate  or  certificates  of  investment  as 
a  reserve  fund;  said  reserve  may  be  invested  from  time  to  time  within  the 
discretion  of  the  board  of  directors  or  governing  body  of  such  corporation, 
company,  association,  copartnership  or  individual. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  160. 

§835i  DUTT  OF  ATTOBNET-aENEBAL.  The  attorney-general  of  the 
State  of  California  shall,  at  any  time  that  he  may  deem  proper,  or  at  any  time 
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upon  the  complaint  of  any  holder  of  any  bond  or  bonds,  debenture  or  deben> 
tures[J  certificate  or  certificates  of  investment  by  whatever  name  they  may  be 
known  or  designated,  make  any  examination  of  the  affairs  of  any  corporation, 
company  or  association  doing  business  within  this  state  as  an  investment 
company  as  herein  defined,  and  inquire  into  the  investments  of  the  reserve 
fund  of  such  corporation  [J  company  or  association  and  if  upon  such  examina- 
tion it  shall  be  ascertained  that  any  corporation,  company  or  association  so 
doing  business  has  not  assets  to  equal  in  value  the  total  amount  of  reserve  as  in 
the  last  section  required  with  interest  thereon  at  three  and  a  half  per  cent  per 
annum  compounded  annually  from  the  time  of  the  sale  of  such  bonds,  deben- 
tures or  certificates  of  investment,  he  shall  commence  an  action  in  the  name  of 
the  people  of  the  State  of  California  to  restrain  and  enjoin  said  corporation 
from  doing  business  and  unless  said  reserve  is  made  to  equal  the  amount 
required  before  judgment  is  rendered  in  said  action,  judgment  shall  be  ren- 
dered restraining  and  enjoining  said  corporation,  company  or  association  from 
doing  business  within  this  state,  and  he  shall  in  his  discretion  institute  pro- 
ceedings against  such  company,  corporation,  association,  copartnership  or 
individual  to  have  it  declared  bankrupt. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  160. 

§  636j.    VIOLATION  OF  THE  PBOVISIONS  OF  THIS  ACT.    PENALTY. 

Every  ^officer,  agent  or  representative  of  any  corporation,  company  or  asso- 
ciation doing  business  within  this  state  as  an  investment  company  as  herein- 
before defined,  who  shall  place  or  sell  any  bond  or  bonds,  debenture  or  deben- 
tures, or  certificate,  or  certificates  of  investment  of  any  company  that  has  not 
complied  with  the  provisions  of  this  act  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  less  than  one  hundred 
dollars,  and  not  more  than  five  hundred  dollars,  for  each  offense,  or  by 
imprisonment  in  the  county  jail  for  not  less  than  thirty  days,  nor  more  than  six 
months,  or  by  both  such  fine  and  imprisonment. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdta.  1905,  p.  160. 

§635k.  NOT  TO  DO  BUSINESS  UNTIL  DEPOSIT  IS  MADE.  No  person, 
firm,  corporation,  company,  copartnership  or  individual  shall  issue,  sell  or 
dispose  of  any  species  of  bond  or  bonds,  debenture  or  debentures,  certificate 
or  certificates  of  investment  on  the  partial  payment  or  instalment  plan  whereby 
the  holder  or  holders  of  such  bond  or  bonds,  debenture  or  debentures,  or 
certificate  or  certificates  of  investment  are  or  may  become  entitled  to  claim 
and  receive  from  such  person,  firm,  company,  association  or  copartnership  a 
return  either  at  a  definite  or  indefinite  time  in  cash,  or  in  merchandise,  or  in 
property,  for  the  payment  of  instalments  so  paid,  and  wherein  or  whereby 
the  holder  may  be  subject  to  a  fine  or  penalty  or  forfeiture  for  non-payment  of 
such  partial  payments  or  instalments,  without  having  complied  with  the 
provisions  of  this  act  and  first  made  the  deposit  required  by  section  2  [§  635b] 
of  this  act. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  161. 

§  636 1.  APPLICATION.  All  provisions  of  this  act  providing  for  the  mak- 
ing of  said  deposits,  the  exchange  of  securities  and  the  penalties  for  selling 
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said  bonds,  debentures  or  certificates  shall  apply  to  all  persons,  corporations, 
associations,  firms  or  copartnerships  engaged  in  the  business  of  investment 
companies  as  herein  defined. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  161. 

ARTICLE  XVII. 

FISH    COMMISSIONERa 
S  642.    General  duties  of.  9  643.    No  compensation. 

§  642.     QENERAL  DUTIES  OF.    It  is  the  duty  of  the  fish  commissioners : 

1.  To  see  that  the  laws  for  the  preservation  of  fish  and  game  are  strictly 
enforced;  and  for  that  purpose  they  may  from  time  to  time  employ  such 
assistants  as  they  shall  deem  necessary,  which  persons  so  appointed  as  assist- 
ants shall  have  all  powers  and  authority  of  sheriffs  to  make  arrests  for  viola- 
tion of  such  laws  throughout  the  state. 

2.  To  establish  fish  breederies  for  stocking  the  waters  of  this  state  with 
foreign  and  native  fish. 

3.  To  purchase  and  import  the  spawn  or  ova  of  fish  suitable  for  food. 

4.  To  stock  with  such  spawn  the  waters  of  this  state. 

5.  To  employ  persons  skilled  in  fish-breeding  to  assist  them  in  their  duties. 

6.  To  furnish  plans  for  and  direct  and  compel  the  construction  and  .repair 
of  fish  ladders  and  ways  upon  dams  and  obstructions. 

7.  To  provide  for  the  distribution  and  protection  of  game  birds  imported 
into  this  state  for  purposes  of  propagation. 

8.  To  report  biennially  to  the  governor  a  statement  of  all  their  transactions 

and  disbursements. 

History:     Enacted  March   12,   1872;    amended   March  28,   1878,   Code 
Amdts.  1877-8,  p.  21, 

§  643.    NO  OOHPENSATION.   The  commissioners  receive  no  compensation. 

History:     Enacted  March   12,   1872. 
PoL  C— 10 
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ARTICLE  XVm. 


BOARD   OF   EXAMINER& 


1654. 
9  655. 
9  656. 
9  657. 
9  658. 
9  659. 
9  660. 


9  661. 
9  662. 
9  663. 

9  664. 
9  665. 

9  666. 
9  667. 
9  668. 
9  669. 

9  670. 
9  671. 


Chairman.     [Secretary^  duties  of.] 

MeetiDgs. 

Records. 

Bules  and  regulations. 

Witnesses. 

Depositions. 

Presentation  of  and  action  on  claims 
for  which  appropriations  have  been 
made. 

Same.     [Approval  and  warrant.] 

Same.     [Wbere  not  approved.] 

Same.  As  to  claims  provided  for,  but 
for  which  there  is  no  appropriation. 

Same.    As  to  unsettled  claims. 

Time  of  meeting  for  action  on  claims 
referred  to  in  last  section. 

Proof  and  examination  of  such  claims. 

Beport  on  such  claims. 

Disqualifications. 

Treasurer  to  act  in  place  of  disquali- 
fied members. 

Bestrictions  on  power  of  board. 

Appeals. 


9  672. 

9  673. 
9  674. 

9  675. 

9  676. 
9  677. 
9  678. 

9  679. 
9  680. 
9  681. 


9  682. 


9  683. 
9  684. 

9  685. 


Controller  not  to  draw  warrant  for 
claims  not  audited  bj  examiners. 

Certain  claims  exempted. 

Board  may  prevent  payment  of  con- 
troller's warrants,  when. 

Must  examine,  books  of  controller  and 
treasurer. 

Must  count  money  in  treasury. 

Must  make  affidavit  thereof. 

Controller  and  treasurer  must  permit 
examination  and  counting. 

Printing  expert. 

Conversion  of  school  fund  into  bonds. 

Same.  [State  board  of  examiners  and 
state  treasurer  to  be  notified  of 
bonds  ready  to  be  sold.  Applica- 
tion to  purchase.] 

Same.  [State  treasurer  custodian  of 
bonds  purchased;  state  school 
fund.] 

Purchase  of  state  bonds. 

Assistant  secretary  of  state  board  of 
examiners. 

Clerks  for  secretary  of  board. 


§654.  CHAIRMAN.  [SECBETABT,  DUTIES  OF.]  The  governor,  and 
in  his  absence  the  secretary  of  state,  is  chairman  of  the  board  of  examiners. 
The  governor  shall  appoint  a  secretary,  to  hold  office  during  his  pleasure, 
whose  salary  as  secretary  and  ex  officio  member  of  the  board  shall  be  three 
thousand  dollars  per  annum,  payable  as  the  salaries  of  other  state  officers. 
He  is  an  executive  officer  attached  to  the  governor's  office,  and  is  authorized  to 
administer  oaths,  and  shall  perform  such  duties,  other  than  secretary,  as  may 
be  assigned  to  him  by  the  governor,  from  time  to  time. 

History:  Enacted  March  12,  1872;  amended  March  9,  1887,  Stats,  and 
Amdts.  1886-7,  pp.  57,  68;  March  10,  1891,  Stats,  and  Amdts.  1891,  p.  71; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  182. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Act  creating  board  of  examiners  valid. 

3.  Duties  of  attorney-general. 

4.  Duties  of  controller. 

5.  Duties  of  secretary  of  state. 

1.  APPLIED,  CrrCD,  CONSTRUED,  RB- 
FBRRED  TO,  etc..  In:  Love  vs.  Baehr,  47 
Cal.  364.  870  (referred  to);  I-ewlS  vs.  Col- 
g&n  (Cal.  May  18.  1896),  44  Pac.  Rep.  1081, 
1082  (referred  to). 

2.  ACT  CREATING  BOARD  OF  EXAM- 
INERS IS  VilL.ID>  and  hence  controller  is 
not  authorized   to   issue   warrant   for   pay- 


ment of  claim  until  it  has  been  approved 
by  such  board. — Ross  vs.  Whitman,  6  Cal. 
861,  865. 

S.  DVTIBS  OS*  ATTORNBY-GBNERA£. 
HAVE  NO  RELATION  to  duties  of  members 
of  board  of  examiners  under  this  chapter, 
and  hence  he  ts  entitled  to  additional  salary 
therefor.  —  Love  vs.  Baehr,  47  Cal.  864, 
870. 

4.  NOR  DO  DITTIES  OF  CONTROLLER. — 

Green  vs.  State.  61  Cal.  677. 

5.  NOR  DO  DUTIES  OF  SECRBTART  OF 
STATE. — ^Melone  vs.  State,  61  Cal.  649,  660. 


§  666.    HEETINOS.    The  semi-montlily  meetings  of  the  board  must  be  held 
at  the  state  capitol  on  the  first  and  third  Mondays  in  each  month. 

History:     Enacted  March   12,   1872. 

§  656.    BECOBDS.    The  board  must  keep  a  record  of  all  their  proceedings, 
and  any  member  may  cause  his  dissent  to  the  action  of  the  majority  upon  any 
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matter  to  be  entered  upon  such  record.    And  all  claims  must  be  entered  on  the 
minutes  of  the  board  before  the  same  shall  be  acted  upon. 

History:     Enacted   March    12,   1872;    amended   March   80,    1874,   Code 
Amdts.  1873-4,  pp.  67,  68. 

Applied,  cited,  coBsTmcd,  referred  to,  etc,  Cal.  6,  9,  1  Am.  St.  Rep.  17,  12  Pao.  Rep.  801 
In:     Oakland   Pavins  Co.   vs.   Tompkins,   72      Tcited). 

§  657.  RULES  AND  REGULATIONS.  The  board  may,  in  writing,  estab- 
lish rules  and  regulations  not  inconsistent  with  law  for  its  government. 

History:    Enacted  March  12,  1872,  founded  upon  9  13  Act  April  21,  1858, 
Stats.  1858,  p.  214. 

§  868.  WITNESSES.  The  chairman  may  issue  subpoenas  and  compel  the 
attendance  of  witnesses  before  the  board  or  any  member  thereof  in  the  same 
manner  that  any  court  in  this  state  may ;  and  whenever  the  testimony  of  any 
witness  against  a  demand  pending  before  them  is  material,  the  chairman  must 
cause  the  attendance  of  the  witness  before  the  board,  or  a  member  thereof,  to 
testify  concerning  the  demand,  and  the  board  may  make  a  reasonable  allow- 
ance therefor,  not  exceeding  the  fees  of  witnesses  in  civil  eases,  which  must 
be  paid  out  of  the  appropriation  for  the  contingent  expenses  of  the  board,  but 
in  no  instance  can  an  allowance  be  made  in  favor  of  a  witness  who  appeared 
in  behalf  of  the  claimant. 

History:    Enacted  March  12,  1872,  fonnded  upon  S 12  Act  April  21,  1858, 
Stats.  1858,  p.  214. 

1.  Applied,  cited,  construed,  referred  to.  POWER    TO    IBTVBSTIGATB    BfERFTS    OF 

2.  Construed  with  S  666.  ALL    CLAIMS    presented    for    allowance. — 
1.     APPLIED,  CITED,  CONSTRUED,  RE-       Sullivan  vs.  Gage.  146  Cal.  759.  766.  79  Pac. 

FERRED   TO,   etc..   In:     Sullivan   vs.    Gage.  ?/»; /"'    f,®\>5**'*"  vs.  Colgan   (Cal.  Nov. 

14S    Cal.    769,    766,    79    Pac.    Rep.    687    (con-  '2,   1892).   81   Pac.   Rep.    614. 

strued  with  other  sections).  As    to    nse    of    penM>aal    knowledce    ol 

Z.     CONSTRITED    WITH    {  666   TO    GIVE  ■»«»*•»  •«  board,  see   post  { 666   and  note 

BOARD       OF      EXAMINERS      UNLIMITED  ^^^'    ^ 

§  659.  DEPOSITIONS.  Each  member  of  the  board  may  take  depositions, 
to  be  used  before  it. 

History:   Enacted  March  12,  1872,  founded  upon  S  18  Act  April  21,  1858, 
Stats.  1858,  p.  214. 

§  660.  PRESENTATION  OF  AND  ACTION  ON  CLAIMS  FOR  WHICH 
APPROPRIATIONS  HAVE  BEEN  MADE.  Any  person  having  a  claim 
against  the  state  for  which  an  appropriation  has  been  made,  may  present  the 
same  to  the  board  in  the  form  of  an  account  or  petition,  and  the  clerk  of  the 
board  must  date,  number,  and  file  such  claim,  and  the  board  must  allow  or 
reject  the  same  in  the  order  of  its  presentation.  The  board  may  for  cause 
postpone  action  upon  a  claim  for  not  exceeding  one  month. 

History:    Enacted  March  12,   1872. 

1.  Applied,  cited,  construed,  referred  to.  10.  Presumption. 

2.  Construed — Board  of  examiners  required        11.  Review  of  action  of  board  of  examiners. 

to  audit  claims.  1.     APPLIED,   CITED,  CONSTRUED,  RE- 

3.  Same— Prescribes  powers  and  duties  of      ferred  to,  etc..  in:    Lawrence  vs.  Booth, 

board  of  examiners.  46    Cal.    187.    190    (construed   and   applied), 

4.  Same — Transactions   of   board    of    trua-      Board  of  Trustees  of  State  Library  vs.  Ken- 

tees  of  state  library  not  claims.  field.  56  Cal.  488.  489  (construed):    Proll  vs. 

5  6.  Determination  as  to  claims.  Dunn,  80  Cal.  220,  223,  228.  22  Pac.  Rep.  143 

7,' 8.  Judicial  body.  (referred  to);    Ingnram  vs.  Colgan.  106  Cal. 

9.  Mandamus  to  compel  action.  113.  126.  46  Am.  St.  Rep.  221.  88  Pac.  Rep. 


f  «61      (148)  PRJSSBNTATION  OF  CLAIM— APPROVAL  AND  WARRANT. 


[Pt.IU. 


316,  89  Id.  437,  28  U  R.  A.  187  (referred  to); 
Sullivan  V8.  Gage,  146  Cal.  769,  765,  79  Pac 
Rep.  637   (cited). 

3.  CONSTRVBD. — Board  of  czamlBem  !• 
required  to  audit  claim  whether  appropria- 
tion has  been  made  for  claim  or  not. — 
Lawrence  vs.  Booth,  46  Cal.  187,  190. 

8.  Prcacrlbca  poorer*  aad  dntlea  of  board 
of  exaiulaersy  with  subsequent  sections. — 
Sullivan  vs.  Gage,  146  Cal.  759,  765,  79  Pac. 
Rep.  537. 

4.  TraaaactloBa  of  board  of  tmateea  of 
state  library  are  aot  clalma  within  meaning 
of  this  section,  and  hence  are  not  required 
to  be  presented  to  board  of  examiners. — 
Board  of  Trustees  of  State  Library  vs.  Ken- 
field,  55  Cal.  488,  489. 

0.  DBTBRMINATION  AS  TO  CLAIMS.— 
It  is  duty  of  state  board  of  examiners  In 
passing:  on  claim  against  state  to  consider 
all  facts  appearing  on  face  of  claim  or 
otherwise  brought  to  attention  of  boal*d.  It 
is  not  necessary  that  board  should  go 
through  form  of  trial  with  formal  intro- 
duction of  evidence. — County  of  San  Luis 
Obispo  vs.  Gage,  139  Cal.  398,  403,  73  Pac. 
Rep.  174. 

8.  Allowaace  of  claims  for  bounty  for 
coyote  scalps  must  be  made  on  certificate 
Issued  by  board  of  supervisors  alone,  though 
board  of  examiners  might  hear  additional 
evidence.  Determination  of  genuineness  of 
claim  is  left  to  board  of  supervisors. — Bick- 
erdike  vs.  State,  144  Cal.  681,  687,  78  Pac. 
Rep.   270. 

7.  JUDICIAL  BODY.— Board  of  examin- 
ers is  not  in  any  proper  sense  judicial 
body;  when  board,  pursuant  to  statute,  ex- 
amines, audits,  adjusts,  and  allows  or 
rejects  claims  against  state,  its  acts  are 
so  far  of  judicial  character  that  their 
decision  as  to  facts  is  conclusive  unless 
reversed  on  appeal.  It  is  creature  of  stat- 
ute,   possessing    no    authority    except    that 


conferred  on  it  by  Xkw  of  its  creation,  and 
in  its  relation  to  several  departments  Is 
simply  local  board  exercising  limited  powers. 
OflAcers  composing  board  do  not  carry  with 
them  for  exercise  therein  powers  conferred 
upon  them  by  constitution  or  general  law. 
but  only  such  as  relate  to  them  in  their 
crapacity  as  members  of  board. — Le^vls  vs. 
Colgan  (Cal.  May  18,  1896),  44  Pac.  Rep. 
1081.   1082. 

8.  In  matter  of  approving  and  rejecting 
claims  against  state,  board  of  examiners 
acts  Judicially,  and  its  decision  in  cases 
where  it  has  Jurisdiction  is  not  subject  to 
collateral  attack. — Cahlll  vs.  Colgan  (Cal. 
Nov.  22,  1892),  31  Pac.  Rep.  614.  617. 

As  to  action  of  board  as  Jadldal,  see  post 
8  664  and  note  pars.  4.  5. 

a     MANDAMUS  TO  COMPEL  ACTION  by 

board  of  examiners  on  claims  presented  will 
riot  be  issued  unless  facts  are  particularly 
set  forth  showing  that  board  ought  to  allow 
such  claims  and  that  its  refusal  would  be 
abuse  of  discretion. — County  of  San  Luis 
Obispo  vs.  Gage,  139  Cal.  398,  402,  73  Pac. 
Rep.  174. 

Itt.  PRESUMPTION  is  that  boal-d  of  ex- 
aminers in  considering  claim  acted  on  and 
considered  all  facts  appearing  on  face  of 
claim  and  all  other  facts  of  which  it  had 
satisfactory  knowledge  having  any  bearing 
on  its  validity.  Thus,  if  board  was  satisfied 
that  claim  in  controversy  was  barred  by 
statute  of  limitations,  and  nothing  appeared 
In  record  to  contrary,  it  must  be  presumed 
that  It  was  rejected  for  reason  that  it  was 
outlawed. — County  of  San  Luis  Obispo  vs. 
Gage,  139  Cal.  398,  403,  73  Pac  Rep.  174. 

11.  RBVIBW  OF  ACTION  OF  BOARD 
OF  BXAMINBRS  will  not  be  had  by  courts, 
except  where  there  has  been  plain  abuse  of 
discretion. — County  of  San  Luis  Obispo  vs. 
Gage,  139  Cal.  398,  402,  73  Pac.  Rep.  174. 


§  661.  SAME.  [APPROVAL  AND  WASRANT.]  If  the  board  approve 
such  claim  they  must  indorse  thereon,  over  their  signatures,  "Approved  for 
the  sum  of  — ■ —  dollars,"  and  transmit  the  same  to  the  oflBce  of  the  con- 
troller of  state ;  and  the  controller  must  draw  his  warrant  for  the  amount  so 
approved  in  favor  of  the  claimant  or  his  assigns  in  the  order  in  which  the 
same  was  approved. 

History:    Enacted  March  12,  1872,  founded  upon  S  10  Act  April  21,  1858, 

Stats.  18C8,  pp.  213,  214. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Approval  of  claim  indicates  specific  ap- 

propriation. 
3,  4.  Controller  concluded  by  decision  of  board. 
5.  Controller  must  draw  warrant. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Proll  vs.  Dunn,  80 
Cal.  220.  223.  228,  22  Pac.  Rep.  143  (con- 
strued and  applied):  Cahill  vs.  Colgran  (Cal. 
Nov.  22,  1892),  81  Pac.  Rep.  614,  617  (con- 
strued); Ingrram  vs.  Colgran,  106  Cal.  118, 
126.  46  Am.  St.  Rep.  221,  38  Pac  Rep.  815, 
89   Id.    487.    28   L.   R.   A.    187    (referred   to); 


Sullivan  vs.  Gage,  146  Cal.  769,  765,  ?•  Pac 
Rep.    637    (cited). 

3.  APPROVAL  OF  CLAIM  BY  IMPLICA- 
TION INDICATES  THAT  THERE  'WAS 
SPECIFIC  APPROPRIATION  for  payment 
of  such  claim. — ^Proll  vs.  Dunn,  80  Cal.  220, 
228,  22  Pac.  Rep.  148. 

S.  CONTROLLER  18  CONCLUDED  BY 
DECI^flON  OF  BOARD  of  examiners  as  to 
amount  of  claim  where  there  is  no  question 
as  to  whether  claim  or  approval  thereof 
was  fraudulent  or  result  of  mistake,  or 
whether  board  had  authority  to  audit  claim 


J 
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or  whether  act  of  appropriation  was  con- 
stitutional.— Cahill  va.  Colgan  (CaL  Nov. 
22.  1892),  SI  Pac.  Rep.  614,  617. 

4.  ApproTal  mt  claim  by  board  of  ox- 
amiB«ra  and  appropriation  of  money  to  pay 
it  by  legislature  must  be  construed  con- 
clusive of  validity  of  claim  as  against  con- 
troller  in   mandamus   against   controller. — 


Cahill   vs.   Colgan    (Cal.   Nov.    22,   1892),    31 
Pac.   Rep.   614,    617. 

6.  CONTROLLER  MUST  DRAW  IVAR- 
RANT  for  amount  approved  by  board  of 
examiners  In  favor  of  claimant  or  his 
assierns,  and  mandamus  lies  to  compel  him 
to  do  so. — Proll  vs.  Dunn,  80  Cal.  220,  228, 
22  Pac.  Rep.  143. 


§662.  SAME.  [WHEBE  NOT  APPROVED.]  If  the  board  disapprove 
such  claim  they  must  cause  the  same  to  be  filed  with  the  records  of  the  board, 
with  a  statement  showing  such  disapproval,  and  the  reasons  therefor. 

History:     Enacted  March   12,   1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Formal  legal  language. 

3.  "Within    time  required   by  law"  or  "due 

time." 

4.  "Without  right  and  against  fact." 

1.  APPLIBD,  CTTBD,  CONSTRUED,  RBS- 
FERRED  TO,  etc.,  in:  County  of  San  Luis 
Obispo  vs.  Gage,  139  Cal.  398,  404,  73  Pac. 
Rei>.  174  (construed);  Sullivan  vs.  Gage, 
145  Cal.  759,  762,  765,  79  Pac.  Rep.  637 
(cited). 

S.  FORMAI.  LEGAL  LANGUAGE  need 
not  be  used  In  making  statement  of  reasons 
for  disapproval  of  claim. — County  of  San 
LfUls  Obispo  vs.  Gage,  189  Cal.  898,  404,  78 
Pac   Rep.    174. 


S.  "WITHIN  TIME  RBdUIRED  BY 
LAW"  OR  ''DUE  TIME**  tn  statement  of 
board  of  examiners  that  claim  was  not 
presented  in  such  time  is  equivalent  to 
statement  that  it  is  barred  by  statute  of 
limitations. — County  of  San  Luis  Obispo  vs. 
Gage,  139  Cal.  398,  404,  73  Pac.  Rep.  174. 
See  McCord  vs.  Slavln,  143  Cal.  326,  333,  86 
Pac.  Rep.  1104. 

4.  <aVITHOUT  RIGHT  AND  AGAINST 
FACT/'  in  rejection  of  claim,  is  mere  con- 
clusion of  law,  and  presented  no  Issue  for 
consideration  of  court  on  mandamus  to 
compel  action  by  board  of  examiners. — 
County  of  San  Luis  Obispo  vs.  Gage,  139 
Cal.   398.  409,  73  Pac  Rep.  174. 


§663.  SAME.  AS  TO  CLAIMS  PROVIDED  FOB,  BUT  FOB  WHICH 
THERE  IS  NO  APPBOPBIATION.  If  no  appropriation  has  been  made  for 
the  pajTnent  of  any  claim  presented  to  the  board  the  settlement  of  which  is 
provided  for  by  law,  or  if  an  appropriation  made  has  been  exhausted,  the 
board  must  audit  the  same,  and  if  they  approve  it,  must  transmit  it  to  the 
legislature  with  a  statement  of  their  approval. 

History:     Enacted  March   12,   1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Construed — Prescribes   powers  and   duties. 

3.  Same — -Presentation,  necessity. 

4.  Discretion  as  to  amount  allowed. 


1.  APPIillSD,  CITBD,  CONSTRUETD,  RB- 
FBRRED  TO,  etc.,  in:  Lawrence  vs.  Booth, 
4<  Cal.  187,  190  (construed  and  applied); 
Sullivan  vs.  Ga?e,  146  CaL  769,  766,  79 
Pac  Rep.  837   (cited). 

Z.  CONSTRUED.— PRESCRIBBS  P01¥BR9 
AlfD  DUTIES  IN  RELATION  TO  SETTLE- 
MBlfT  OF  CLAIMS  FOR  WHICH  PROVISION 
HAS  BEEN  MADE  BY  LAW,  thougrh  no 
specific  appropriation  has  heen  made  there- 
for.— Sullivan  vs.  Gage,  146  Cal.  759,  766,  79 
Pac  Rep.  637. 


S.  PreaentatloBy  neceaalty. — CHalm  for 
costs  in  action  brought  by  state  must  pass 
througrh  hands  of  board  of  examiners  in 
ordinary  routine  of  business,  though  such 
board  has  no  discretion  as  to  amount  to 
be  allowed. — Lawrence  va.  Booth,  46  Cal. 
187,    190. 

4.  DISCRETION  AS  TO  AMOUNT  FOR 
WHICH    CLAIM    SHALL    BE    ALLOW^ED    is 

not  allowed  to  board  of  examiners  on 
claim  for  costs  rendered  in  action  brought 
by  state  against  defaulting  purchaser  of 
state  lands,  judgment  for  costs  being  con- 
clusive.— Lawrence  vs.  Booth,  40  Cal.  187. 
190. 


§664.  SAME.  AS  TO  ITNSETTLED  CLAIMS.  Any  person  having  a 
claim  against  the  state,  the  settlement  of  which  is  not  otherwise  provided  for 
by  law,  must  present  the  same  to  the  board  of  examiners  at  least  four  months 
before  the  meeting  of  the  legislature,  accompanied  by  a  statement  showing  the 
facts  constituting  the  claim,  verified  in  the  same  manner  as  complaints  in  civil 
actions. 

History:    Enacted  March  12,  1872,  founded  npon  §  2  Act  April  1,  1870, 
Stats.   1869-70,  p.  544. 
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1.  Applied,  cited,  constnied,  referred  to. 
2, 8.  Construed — Prescribes   powers    and    du- 
ties. 

4.  Acts  judicially. 
6,6.  Same — Claim  of  attorneys  for  receiver. 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
FBRRBD  TO,  etc,  in:  Sullivan  vs.  Gase, 
146  Cal.  759,  765,  79  Pac.  Rep.  637  (con- 
strued). 

3.  CONSTRUEiD. — Preaerlbes  powcni  mnd 
datl«a  of  board  of  ezaminerfi  wm  to  aettle- 
memt  of  elalms  for  whlck  bo  provUiloB  k«s 
been  made  by  law. — Sullivan  vs.  Gage,  146 
Cal.  759,  765,  79  Pac.  Rep.  537. 

3.  Board  of  examiners  has  no  po'wer 
except  to  report  such  claims  to  legislature 
with  such  facts  and  recommendations  as 
they  deem  proper. — Sullivan  vs.  Gage,  145 
Cal.   769,   765,   79   Pac.   Rep.   637. 

4.  ACTS  JUDICIALLY  In  determining  on 
validity    of    claim    presented,    where    claim 


presented  was  such  a  one  as  called  for 
exercise  of  discretion  and  judgment.  And 
hence  mandamus  will  not  lie  to  compel 
approval  of  such  claim. — Sullivan  vs.  Gage, 
145  Cal.  759,  770,  79  Pac  Rep.  537. 

A«  to  board  of  exantiMem  aa  Jadlelal  body^ 
see  ante  1 660  and  note  pars.   7,   8. 

5.  Claim  of  attoraeya  for  receiver  ap- 
pointed in  proceedings  by  state  against 
corporation  for  its  dissolution,  which  re- 
ceivership had  Veen  dissolved,  and  action 
of  court  declared  void,  is  claim  calling  for 
exercise  of  discretion  and  Judgment. — Sulli- 
van vs.  Gage,  145  Cal.  759,  770,  79  Pac  Rep. 
687. 

6.  Allowance  of  attorney's  fees  directly 
to  attorney  for  receiver  by  court  in  re- 
ceivership proceedings  is  invalid,  and 
hence  rejection  of  such  claim  by  state 
board  of  examiners  was  proper. — Sullivan 
vs.  Gage,  146  Cal.  759,  770,  79  Pac  Rep. 
637. 


§  665.  TIMB  OF  HEETINO  FOR  ACTION  ON  CLAIMS  REFERRED  TO 
IN  LAST  SECTION.  On  the  first  Monday  of  September  preceding  the  meet- 
ing of  each  legislature  the  board  must  hold  a  session  at  the  state  capitol  for 
the  purpose  of  examining  the  class  of  claims  referred  to  in  the  preceding 
section,  and  may  adjourn  from  time  to  time  until  their  work  is  completed. 
Prior  thereto  they  must  cause  a  list  and  brief  abstract  of  all  claims  filed  with 
them  to  be  made  and  published  in  some  newspaper  at  Sacramento  City  for 
such  time  as  they  may  prescribe.  The  list  must  be  accompanied  by  a  general 
notice  of  the  order  in  which  and  of  the  time  when  the  board  will  proceed  to 
examine  the  claims. 

History:     Enacted   March   12,   1872. 

Applied,  dted  coBBtmed,  referred  to»  etc.,  in:  Sullivan  vs.  Gage,  145  Cal.  759,  765,  79 
Pac  Rep.  587  (cited). 

§666.  PROOF  AND  EXAMINATION  OF  SUCH  CLAIMS.  The  board 
must,  at  the  time  designated,  proceed  to  examine  and  adjust  all  such  claims. 
They  may  hear  evidence  in  support  of  or  against  them,  and  report  to  the 
legislature  such  facts  and  recommendations  concerning  them  as  they  may 
think  proper.  In  making  their  recommendations  they  may  state  and  use  any 
official  or  personal  knowledge  which  any  member  of  the  board  may  have 
touching  such  claims. 

History:     Enacted  March   12,   1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Appointment  of  expert. 

3.  Authorizes  members  to  act  on  facts  within 

their  personal  knowledge. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Sullivan  vs.  Gage, 
145  Cal.  759,  766,  766,  79  Pac.  Rep.  537 
(cited  and   construed). 

^.  APPOINTMENT  OP  EXPERT  by 
board  of  examiners  is  authorized  where 
duties  imposed  upon  board  are  such  as 
may  involve  employment  of  an  expert  for 
their  due  and  efficient  discharge. — Lewis  vs. 


Colgan,  115  Cal.  529,  636,  47  Pac.  Rep.  357 
(reversing  Lewis  vs.  Colgan  (Cal.  May  IS, 
1S96),  44   Pac.  Rep.   1081). 

S.  AUTHORIZES  MEMBERS  TO  ACT 
ON  FACTS  "WITHIN  THEIR  PERSONAL 
KNOWLEDGE  as  well  as  upon  evidence 
from  other  sources  in  settlement  of  claims 
presented;  hence  It  was  duty  of  attorney- 
general  to  impart  to  board  his  personal 
knowledge  of  all  material  facts  In  regard 
to  claim  presented. — Cahlll  vs.  Colgan  (Cal. 
Nov.  22,  1892),  31  Pac.  Rep.  614,  617;  Sul- 
livan vs.  Gage,  145  CaL  759,  766,  79  Pac 
Rep.    537. 
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§687.  BEPO&T  ON  SUCH  CLAIMS.  The  board  must  make  up  their 
report  and  recommendation  at  least  thirty  days  before  the  meeting  of  the 
legislature.  A  brief  abstract  of  their  report,  showing  the  claims  rejected,  and 
those,  or  the  amounts  thereof,  allowed,  must  be  published  in  a  newspaper 
published  at  Sacramento  City  for  such  time  as  the  board  may  prescribe  before 
the  meeting  of  the  legislature. 

History:     Enacted  March   12,   1872. 

§  668.  DISQUALIFICATIONS.  No  member  of  the  board  must  act  upon 
any  claim  in  which  he  is  interested,  or  for  expenditures  incurred  in  his  office, 
nor  must  he  be  present  when  the  decision  thereon  is  made. 

History:    Enacted  March   12,   1872. 

§  669.    TBEASUBER  TO  ACT  IN  PLACE  OF  DISQUALIFIED  MEMBERS. 

When  any  member  of  the  board  is  disqualified  from  acting  upon  any  claim,  the 
state  treasurer  must  act  in  his  stead. 

History:     Enacted  March   12,   1872. 

§670.  BESTBICTIONS  ON  POWEB  OF  BOASD.  The  board  must  not 
entertain,  for  the  second  time,  a  demand  against  the  state  once  rejected  by  it 
or  by  the  legislature,  unless  such  facts  are  presented  to  the  board  as  in  suits 
between  individuals  would  furnish  sufficient  ground  for  granting  a  new  trial. 

History:     Enacted  March  12,   1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Bejecdon   of  claim  on  its   second  pre- 

sentation. 
3,4.  Same — ^After  dismissal  of  appeal. 
5.  Same — First  rejection  made  after  claim 
was  presented  as  based  on  appropria- 
tion. 

!•     APPLIED,  CITED,  CONSTRUED,  RE- 

raSRRKD    TO,    etc..    In    Sullivan    vs.    QsLge, 
145  CaL  759,  770.  79  Pac  Rep.  637  (applied). 

S.  REJECTION  OF  CL.AIM  ON  ITS  SEC- 
OBTD  PRESENTATION  after  It  has  once 
been  rejected  was  proper. — Sullivan  vs. 
Ga^e,  145  CaL  769,  770,  79  Pac.  Rep.  537. 

a.  After  dtomlflMa  of  appeal. — Where  at 
time  claim  was  presented  to  board  of  ex- 
aminers state  had  appealed  from  order  de- 
creeing: claimants  entitled  to  amount 
claimed  from  state,  on  subsequent  presenta- 
tion of  claim  after  dismissal  of  appeal,  but 


prior  to  tritnsmlsslon  of  remittitur,  rejec- 
tion was  proper,  claim  belngr  in  same  con- 
dition at  second  presentation. — Sullivan  vs. 
Oaere,  146  Cal.  769,  770,  79  Pac.  Rep.  5S7. 

4.  Where  after  presentation  of  claim  to 
board  of  examiners  and  its  rejection  supreme 
court  had  dismissed  an  appeal  from  an  order 
of  superior  court  decreeincr  claimants  en- 
titled to  amount  of  such  claim,  such  dismissal 
did  not  amount  to  an  affirmance  of  validity  of 
such  claim  so  as  to  render  rejection  of  it 
by  board  of  examiners  improper. — Sullivan 
vs.  Gaere,  145  Cal.  769,  770,  79  Pac.  Rep.  587. 

5.  Flmt  rejection  havlBS  been  made 
after  elaim  Had  been  presented  mm  based 
•B  appropriation  of  leiiBlatnre,  rejection 
on  second  presentation  was  proper,  no  new 
rifphts  which  would  furnish  sufficient 
ground  for  granting*  of  new  trial  havlner 
been  shown. — Sullivan  vs.  Qtige,  146  Cal. 
759,   771,   79   Pac.  Rep.   587. 


§671.  APPEALS,  Any  person  interested,  who  is  aggrieved  by  the  dis- 
approval of  a  elaim  by  the  board,  may  appeal  from  the  decision  to  the  legis- 
lature of  the  state,  by  filing  with  the  board  a  notice  thereof,  and  upon  the 
receipt  of  such  notice  the  board  must  transmit  the  demand  and  all  the  papers 
accompanying  the  same,  with  a  statement  of  the  evidence  taken  before  it  to 
the  legislature. 

History:     Enacted  March   12,   1872. 

§  672.  CONTBOLLEB  NOT  TO  DRAW  WASRRANT  FOB  OLADIS  NOT 
AUDITED  BY  EXAMINEBS.  The  controller  must  not  draw  his  warrant  for 
any  claim  unless  it  has  been  approved  by  the  board,  and  when,  hereafter,  the 
controller  is  directed  to  draw  his  warrant  for  any  purpose,  this  direction  must 
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be  construed  as  subject  to  the  provisions  of  this  section,  unless  the  direction 
is  accompanied  by  a  special  provision  exempting  it  from  its  operation. 

History:     Enacted   March   12,   1872. 

1.  Applied,  citedL  construed,  referred  to. 

2.  Construed  —  Controller    must    not    draw 


warrant  for  claim  unless  it  has  been 
approved. 

3.  Same  —  Duty    of    board    to    audit    all 

claims. 

4.  Claim — Demand  of  some  matter  as  of 

right. 
5, 6.  Claims   on  bonds  and   coupons   against 
state. 

7.  Claim  for  coyote  bounties. 

8.  Claim  for  money  under  contract  by  state 

for  lease  of  Btate  prison. 

9.  Claim   for   supplies   furnished   to   state 

mining  bureau. 
10.  Petition  in  mandamus. 

1.  APPLIED,  CITED,  CONSTRUE2D,  RE- 
FERRED TO,  etc.,  in:  Proll  vs.  Dunn,  80 
Cal.  220.  222,  22  Pac.  Rep.  143  (construed); 
Cahill  vs.  Colgan  (Cal.  Nov.  22,  1892).  31 
Pac.  Rep.  614,  616  (applied);  Sawyer  vs. 
Colgran  (Cal.  Aufir<  16,  189?),  83  Pac.  Rep. 
911,  912  (construed  and  applied);  Sawyer 
V8.  CoIg^an,  102  Cal.  283,  285,  36  Pac.  Rep. 
580  (construed);  Ingram  vs.  Colgran,  106 
Cal.  113,  126,  46  Am.  St.  Rep.  221,  38  Pac. 
Rep.  315.  39  Id.  437,  28  L.  R.  A.  187  (con- 
strued and  applied);  Lewis  vs.  Colgran  (Cal.' 
May  18,  1896),  44  Pac.  Rep.  1081,  1082 
(construed);  Blckerdike  vs.  State,  144  Cal. 
681,  684,  686,   78  Pac.  Rep.  270   (construed). 

a.  CONSTRUED. — Controller  nrnat  not 
dmtr  ^rarrant  for  claim  unless  it  has  been 
approved  by  board  of  examiners,  and  if 
directed  so  to  do,  must  be  subject  to  this 
section  unless  direction  Is  accompanied  by 
special  provision  exiemptlnff  it  from  provi- 
sions of  this  section. — Ingrram  vs.  Colgran, 
106  Cal.  113.  120,  128,  46  Am.  St.  Rep.  221, 
38  Pac.  Rep.  815,  89  Id.  437.  28  L.  R.  A.  187. 

S«  Duty  of  board  of  ezaminera  to  audit 
all  elatma  agralnst  state  which  are  not 
exempted  from  provisions  of  this  section 
other  than  claims  for  official  salaries  and 
claims  upon  continerent  fund  of  either  house 
of  legrlslature. — Lewis  vs.  Colgran  (Cal.  May 
18.  1896),  44  Pac.  Rep.  1081,  1082. 

4.  CLAIM. — Demand  of  Home  matter  aa 
of  risrtat  made  by  one  person  upon  another 
to  do  or  forbear  to  do  some  act  or  thln^ 
as  matter  of  duty.  Thus,  a  rigrht  to  bounty 
on  coyote  scalps  Is  claim  within  section. — 
Ingrram  vs.  Colgran,  106  Cal.  113.  120,  128, 
46  Am.  St.  Rep.  221,  38  Pac.  Rep.  315.  39  Id. 
437,    28   L.   R.   A.    187. 

8.  CLAIMS  ON  BONDS  AND  COUPONS 
AGAINST  STATE,  thoug^h  in  their  nature 
audited  claims,  are  nevertheless  required 
to  be  presented  to  board  of  examiners  be- 
fore coAtroller  is  authorized  to  Issue  war-  . 


rant  therefor,  as  determination  of  validity 
of  bonds  Is  Judicial  question  and  necessarily 
rests  with  board  of  examiners,  as  con- 
troller's duties  are  purely  ministerial. — 
Sawyer  vs.  Colgran  (Cal.  Augr.  16,  1893).  33 
Pac.  Rep.  911,  912.  Reversed  t  Sawyer  vs. 
Colgan,  102  Cal.  283.  285,  36  Pac.  Rep.  580. 

6.  Bonds  issued  by  state,  thougrh  Issued 
prior  to  act  creating^  board  of  examiners, 
are  claims  which  must  be  presented  to  such 
board,  such  requirement  relating  only  to 
proceeding^  to  obtain  payment,  and  not  af- 
fectlngr  validity  of  claims. — Sawyer  vs. 
Colgran  (Cal.  Augr.  16,  1893).  83  Pac.  Rep. 
911.  912.  Reveraedt  Sawyer  vs.  Colgran,  102 
Cal.  283,  285.  86  Pac.  Rep.   680. 

7.  CLAIM      FOR      COYOTE      BOUNTIES 

under  statute  provldingr  that  board  of  su- 
pervisors shall  sive  to  each  person  deposit- 
Ingr  scalp  certificate,  which  may  be  presented 
to  controller  of  state  that  he  may  draw  his 
warrant  on  general  fund,  does  not  come 
within  exemption  of  this  section,  there  be- 
ingr  no  special  provision  exempting  it.  and 
hence  fact  that  claim  has  been  approved  by 
board  of  supervisors  does  not  authorize 
controller  to  draw  warrant  therefor  until 
after  it  has  been  pcesented  to  board  of 
examiners. — Ingram  vs.  Colgan,  106  Cal.  113, 
120.  126,  46  Am.  St.  Rep.  221,  38  Pac.  Rep. 
315.  39  Id.  437.  28  L.  R.  A.  1S7;  Blckerdike 
vs.  State.  144  Cal.  681.  684.  686.  78  Pac« 
Rep.  270. 

8.  CLAIM  FOR  MONEY  UNDER  CON- 
TRACT BY  STATE  FOR  LEASE  OF  STATE 
PRISON  and  grounds  Is  not  required  to 
receive  approval  of  board  of  examiners  be- 
fore Issuance  of  warrant  therefor,  such 
act  having  been  passed  prior  to  creation 
of  board  of  examiners,  and  provision  re- 
quiring approval  of  claims  rendering  con- 
tract less  beneficial  and  not  affecting 
remedy  merely. — People  4x  rel.  McCauley 
vs.  Brooks,   16  Cal.  11.  29. 

9.  CLAIM  FOR  SUPPLIES  FURNISHED 
TO  STATE  MINING  BUREAU  does  not  come 
within  exemption  from  rule  that  controller 
shall  not  draw  his  warrant  for  any  claim 
unless  It  has  been  approved  by  board  of 
examiners,  and  hence  he  has  no  discretion- 
ary right  in  regard  thereto. — Proll  vs, 
Dunn.  SO  Cal.  220,  228.  22  Pac.  Rep.  143. 

10.  PETITION      IN      MANDAMtJS.^After 

approval  of  claim  by  board  of  examiners 
it  Is  not  necessary  to  petition  for  man- 
damus to  compel  auditor  to  issue  warrant 
to  show  that  claim  came  within  exemption 
from  operation  of  this  section. — Cahill  vs. 
Colgan  (Cal.  Nov.  22.  1892),  81  Pac.  Rep. 
614.   616. 


§  673.  CERTAIN  CLAIMS  EXEMPTED.  Claims  upon  the  contingent  fund 
of  either  house  of  the  legislature,  and  for  oflficial  salaries,  are  exempted  from 
the  operations  of  the  provisions  of  the  preceding  twelve  sections. 

History:    Enacted  March  12,  1872. 
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AppUed,     eitedf     cmuitrved,     referred     to,       126,  46  Am.  St.  Rep.  221,  88  Pac.  R&p.  816, 
etc^    in:    Insrram   vs.    Colgem,   106    Cal.    118,       39  Id.  437,  28  L.  R.  A.  187    (referred  to). 

§  674.  BOABD  MAY  PREVENT  PAYMENT  OF  CONTROLLER'S  WAR- 
BANTS,  WHEN.  Whenever  the  board  has  reason  to  believe  that  the  con- 
troller has  drawn  or  is  about  to  draw  his  warrant  without  authority  of  law, 
or  for  a  larger  amount  than  the  state  actually  owes,  the  board  must  notify  the 
treasurer  of  state  not  to  pay  the  warrant  so  drawn  or  to  be  drawn ;  and  there- 
upon the  treasurer  is  prohibited  from  paying  the  warrant,  whether  already 
drawn  or  not,  until  he  is  otherwise  directed  by  the  legislature. 

History:  Enacted  March  12,  1872,  founded  upon  $6  Act  April  21,  1858, 
Stats.   1858,  p.  213. 

§  675.    MUST  EXAMINE  BOOKS  OF  CONTROLLER  AND  TREASX7RER. 

As  often  as  it  may  deem  proper  the  board  must  examine  the  books  of  the  con- 
troller and  treasurer,  the  accounts  and  vouchers  in  their  ofiSces,  and  count  the 
money  in  the  treasury;  and  for  that  purpose  they  may  demand,  and  the  con- 
troller and  treasurer  must  furnish  without  delay,  all  information  touching  the 
books,  papers,  vouchers,  or  matters  pertaining  to  their  oflBces. 

History:  Enacted  March  12,  1872,  founded  upon  and  modification  of  S  2 
Act  April  21,  1858,  Stats.  1858,  p.  212,  as  amended  March  25,  1868,  Stats. 
1867-8,  p.  296. 

§676.  MUST  COUNT  MONEY  IN  TREASURY.  The  counting  of  the 
moneys  in  the  state  treasury  must  take  place  at  least  once  a  month,  without 
the  board  or  any  member  thereof  giving  the  treasurer  any  previous  notice  of 
the  day  or  hour  of  counting.  The  board  may  at  any  counting,  place  any  sum  in 
bags  or  boxes,  and  weigh  each  bag  or  box  separately,  and  mark  the  same  with 
the  weight  thereon  plainly  specified,  and  place  thereon  a  seal,  to  be  kept  by 
them,  and  may  at  subsequent  countings  count  or  reweigh  each  bag  or  box 
separately,  and  estimate  the  contents  of  such  bags  or  boxes  as  part  of  the 
money  counted  by  them,  without  making  a  detailed  count  of  its  contents. 

History:  Enacted  March  12,  1872,  founded  upon  §2  Act  April  21,  1858, 
Stats.  1858,  p.  212,  as  amended  March  25,  1868,  Stats.  1867-8,  p.  296. 

§  677.  MUST  MAKE  AFFIDAVIT  THEREOF.  They  must  at  least  once 
ui  each  month  make  and  file  in  the  office  of  the  secretary  of  state,  and  publish 
in  some  newspaper  in  Sacramento  City,  an  affidavit  showing: 

1.  The  amount  of  money  that  ought  to  be  in  the  state  treasury. 

2.  The  amount  and  kind  of  mpney  actually  therein. 

History:  Enacted  March  12,  1872,  founded  upon  S  3  Act  AprU  21,  1858, 
Stats.  1858,  p.  212. 

§678.  CONTROLLER  AND  TREASTTRER  MUST  PERMIT  EXAMINA- 
nON  AND  COUNTING.  The  controller  and  treasurer  must  permit  the  board 
of  examiners  to  examine  the  books  and  papers  in  their  respective  offices;  and 
the  treasurer  must  permit  the  moneys  in  the  treasury,  without  delay  on  any 
pretense  whatever,  to  be  counted  whenever  the  board  may  wish  to  make  an 
examination  or  counting. 

History:  Enacted  March  12,  1872,  founded  upon  §4  Act  April  21,  1858, 
Stats.  1858,  p.  212. 

§  679.  PBINTINO  EXPERT.  The  board  must  appoint  a  printing  expert, 
who  must  examine  and  report  to  the  board  all  accounts  for  printing  presented 
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by  the  state  printer  or  any  other  person,  specifying  whether  the  work  has 

been  executed  in  a  workmanlike  manner  or  not,  and  the  amount  for  which 

the  same  should  be  allowed.    The  report  is  not  conclusive  on  the  board,  but  is 

in  aid  of  the  discharge  of  their  duties.    The  expert  must  receive  a  salary  of 

fifty  dollars  a  month,  payable  on  the  last  day  of  each  month. 

History:    Enacted  March  12,  1872,  modification  of  $13  Act  April  21,    . 
1858,  Stats.  1858,  p.  214. 

Applied^     cited,     coastraed,     referred     tOy  Aa    to    appolDtment    of    expert,    see    ante 

etc.,    in:    Lewis    vs.    Coisran    (CaL    May    18,       S  666  and  note  par.  2. 
1896),  44  Pac.  Rep.  1081,  1082  (referred  to). 

§  680.  CONVERSION  OF  SCHOOL  FXTND  INTO  BONDS.  Whenever  and 
as  often  as  there  is  in  the  state  treasury  the  sum  of  ten  thousand  dollars  as  the 
proceeds  of  the  sale  of  state  school  lands,  the  board  must  invest  the  same  in 
the  civil  funded  bonds  of  this  state,  or  in  the  bonds  of  the  United  States,  or  in 
the  bonds  of  the  several  counties,  city  and  county,  cities  or  towns  or  school 
districts  of  this  state ;  the  investments  to  be  made  in  such  manner  and  on  such 
terms  as  the  board  shall  deem  best  for  the  fund ;  provided,  that  no  bonds  of  any 
county,  city  and  county,  city  or  town  or  school  districts,  shall  be  purchased 
of  which  the  debt,  debts,  or  liabilities  at  the  time  exceed  fifteen  per  cent  of  the 
assessed  value  of  the  taxable  property  of  such  county,  city  and  county,  city 
or  town  or  school  district. 

History:  Enacted  March  12,  1872,  founded  upon  ^5Q  Act  March  28, 
1868,  Stats.  1867-8,  pp.  523,  52'4;  amended  March  3,  1883,  Stats,  and 
Amdts.  1883,  pp.  25,  26;   February  26,  1903,  Stats,  and  Amdts.  1903,  p.  42. 

§  681.  SAME.  [STATE  BOARD  OF  EXAMINERS  AND  STATE  TREAS- 
X7RER  TO  BE  NOTIFIED  OF  BONDS  READY  TO  BE  SOLD.  APPLICA- 
TION  TO  PTTRCHASE.]  Whenever  the  board  of  supervisors,  trustees,  com- 
mon council,  or  other  governing  board  or  body  of  any  county,  city  and  county, 
city  or  town,  or  school  district  of  this  state  shall  vote  bonds  for  any  purpose, 
or  shall  refund  any  bonds  already  issued,  and  said  bonds  are  ready  to  be  sold, 
the  clerk  of  such  board,  trustees,  common  council,  or  other  governing  board  or 
body  shall  forthwith,  by  mail,  postage  prepaid,  notify  the  state  board  of 
examiners  and  state  treasurer,  at  the  capitol,  of  such  issuance  and  sale  of 
bonds,  and  shall  give  the  name  by  which  the  bonds  are  known,  the  amount  of 
the  issuance,  the  denomination  of  each  bond,  the  rate  of  interest,  and  length 
of  time  bonds  are  to  run.  No  certified  check,  bond,  or  other  assurance  in  law 
shall  be  required  from  the  state  upon  its  application  to  purchase  bonds. 

History:  Enacted  March  12,  1872,  founded  upon  §56  Act  March  28, 
1868,  Stats.  1867-8,  p.  523;  repealed  March  3,  1883,  Stats,  and  Amdts.  1883, 
p.  26;  present  section  enacted  March  25,  1903,  Stats,  and  Amdts.  1903, 
pp.  406,  407. 

§682.  SAME.  [STATE  TREASXTRER  CUSTODIAN  OF  BONDS  PUR- 
CHASED; STATE  SCHOOL  FUND.]  All  bonds  purchased  by  the  board 
under  the  provisions  of  section  six  hundred  and  eighty  must  be  delivered  to 
the  state  treasurer,  who  shall  keep  them  as  a  special  school  fund  deposit,  the 
interest  upon  such  bonds  to  be  placed  by  him  to  the  credit  of  the  state  school 
fund. 

History:  Enacted  March  12,  1872,  founded  upon  5  56  Act  March  28, 
1868,  Stats.  1867-8,  p.  523;  amended  March  3,  1883,  Stats,  and  Amdts.  1883, 
p.  26. 


TM.  It  ek.  m,  art.  anrm.]    PUBCHASB  OF  STATES  BONDS — CLERKS,  ETC.    (160)   SS  688-«8S 

Applied,     eltedy     coBstracd,     referred     to,       815,    89    Id.    437,    28   L.   R.  A.   187    (cited   by 
etc.   In:   Ingram   vs.   Colsan,    106    Gal.    113,       mistake  for  S  672). 
120,  128,  46  Am.  St.  Rep.  221,  88  Pac.  Rep. 

§  683.  PX7BCHASE  OP  STATE  BONDS.  At  any  sale  of  civU  bonds  by  the 
state  treasurer  the  board  may  become  bidders  and  purchase  bonds  with  the 
funds  at  their  disposal,  and  the  appropriate  transfer  of  funds  must  be  made 
by  the  controller  and  treasurer  on  the  books  of  their  oflS.ces. 

History:  Enacted  March  12,  1872,  founded  upon  $56  Act  March  28, 
1868,  Stats.  1867-8,  p.  523. 

§  684.    ASSISTANT  SECRETAKY  OF  STATE  BOAKD  OF  EXAMINEBS. 

The  governor  may  appoint  an  assistant  to  the  secretary  of  the  state  board  of 
examiners,  at  an  annual  salary  of  twenty-four  hundred  dollars,  payable  in  the 
same  manner  as  the  salaries  of  other  state  officers.  Said  assistant  is  a  civil 
executive  officer. 

History:  Enacted  March  12,  1872;  repealed  April  1,  1878,  Code  Amdts. 
1877-8,  p.  4;  re-repealod  February  25, 1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  2. 
The  originsJ  code  section  related  to  salaries  of  the  members  of  the  board  of 
examiners;  the  present  section,  providing  only  as  to  the  assistant  secretary 
for  such  board,  was  enacted  March  21,  1891,  Stats  and  Amdts.  1891,  p.  194; 
amended  February  15,  1905,  Stats,  and  Amdts.  1905,  p.  7;  in  effect 
immediately. 

Applledy  eitedy  constmedy  referred  to,  26,  1S80);  Melons  vs.  State,  61  Cal.  649,  650 
etc,  in:  Love  vs.  Baehr,  47  Cal.  364,  366  (construed  as  it  existed  prior  to  repeal  by 
(construed  as  it  existed  prior  to  repeal  Feb.      act  of  Feb.  26,  1880). 

§  685.  CLERKS  FOB  SECRETAKY  OF  BOARD.  The  board  may  appoint 
four  clerks  for  the  secretary  of  said  board,  who  shall  be  civil  executive  oflBcers, 
at  an  annual  salary  of  sixteen  hundred  dollars  each,  payable  in  the  same 
manner  as  the  salaries  of  other  state  oflScers. 

History:  Enacted  March  12,  1872;  repealed  April  23,  1880,  Code 
Amdts.  1880  (Pol.  pt.),  p.  88.  Present  section  enacted  March  23,  1893, 
Stats,  and  Amdts.  1893,  p.  182 ;  amended  March  25,  1901,  Stats,  and  Amdts. 
1900-1,  pp.  807,  808;  March  25,  1905,  Stats  and  Amdts.  1905,  p.  7;  in  effect 
immediately. 

AwwUedf     elted,     coasiniedf     referred     to.  Am    to    awotatnieBt   of   expert,    see    ante 

etc   in:    Love    vs.   Baehr,   47   Cal.    864,    870      1 666  and  note  par.  8. 
(referred  to). 
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ARTICLE  XIX. 

POWERS    AND    DUTIES    OF    OTHER    EXECUTIVE    OFFICBRa 

S  695.  Vaccine  agent.  S  706.  Board  of  equalization. 

§  696.  CommisBioner  of  immigration.  §  707.  Regents  of  university. 

§  697.  State  capitol  commissioners.  §  708.  State  board  of  education. 

§698.  Tide   land   commissioners    (repealed).      §709.  Trustees  of  normal  schooL 

§  699.  Port  wardens.  §  710.  Officers  of  libraries. 

§  700.  Harbor  commissioners.  §  711.  Directors  of  state  prison. 

§  701.  Pilots.  §  712.  Officers  of  insane  asylum. 

§  702.  San    Francisco    marine    board  (re-      §  713.  Trustees  of  asylum  for   deaf,   dumb, 

pealed).  and  blind. 

§  703.  Pilot  commissioners.  S  714.  Trustees  of  state  bur^'ing-grounds. 

§  704.  Boards  of  health.  §  715.  Yosemite  and   Big  Tree   commission- 

i!  705.  Board  of  agriculture.  era. 

§695.    VACCINE  AOENT.    The  powers  and  duties  of  the  vaccine  agent 
nre  prescribed  in  title  seven  of  part  three  of  this  code. 

History:     Enacted  March   12,   1872. 

§  696.    COMMISSIONEK  OF  IMMIGRATION.    Those  of  the  commissioner 
of  immigration  are  prescribed  in  title  seven  part  three  of  this  code. 

History:     Enacted   March   12,   1872. 

§  697.    STATE  CAPITOL  COMMISSIONERS.    Those  of  the  state  capitol 

commissioners  are  prescribed  by  **An  act  to  provide  for  the  construction  of  the 

state   capitol   in  the   city   of   Sacramento,"   approved   March   twenty-ninth, 

eighteen  hundred  and  sixty,  and  the  acts  amendatory  thereof,  which  are  hereby 

continued  in  force. 

History:     Enacted   March   12,   1872. 

§698.    TIDE  LAND  COMMISSIONERS  (repealed). 

History:     Enacted  March   12,  1872;    repealed   February  4,   1876,  Coda 
Amdts.  1875-6,  p.  16. 

§  699.    PORT  WARDENS.    Those  of  port  wardens  are  prescribed  in  title 
six  of  part  three  of  this  code. 

History:     Enacted  March   12,   1872. 

§  700.    HARBOR  COMMISSIONERS.    Those  of  harbor  commissioners  are 
prescribed  in  title  six  of  part  three  of  this  code. 

History:     Enacted   March   12,   1872. 

§  701.    PILOTS.    Those  of  pilots  are  prescribed  in  title  six  of  part  three  of 
this  code. 

History:    Enacted  March   12,   1872. 

§  702.    SAN  FRANCISCO  MARINE  BOARD  (repealed). 

History:     Enacted  March  12,  1872;    repealed  January  13,  1876,  Code 
Amdts.  1875-6,  p.  14. 

§  703.    PILOT  COMMISSIONERS.    Those  of  pilot  commissioners  are  pre- 
scribed in  title  six  of  part  three  of  this  code. 

History:     Enacted  March   12,   1872. 

§  704.    BOARDS  OF  HEALTH.    Those  of  the  boards  of  health  are  pre- 
scribed in  title  seven  of  part  three  of  this  code. 

History:     Enacted   March   12.   1872. 
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§  705.  BOARD  OF  AORICXTLTXTBE.  Those  of  the  board  of  agriculture  are 
prescribed  in  the  special  statute  creating  the  board. 

History:     Enacted  March  12,   1872* 

§  706.  BOABD  OF  EQUALIZATION.  Those  of  the  board  of  equalization 
are  prescribed  in  title  nine  of  part  three  of  this  code. 

History:     Enacted   March   12,   1872. 

§707.  REGENTS  OP  UNIVERSITY.  Those  of  the  regents  of  the  Uni- 
versity of  California  in  chapter  one  of  title  three  of  part  three  [of  this  code] . 

History:    Enacted  March   12,   1872. 

§708.  STATE  BOARD  OF  EDUCATION.  Those  of  the  state  board  of 
education  are  prescribed  in  chapter  three  of  title  three  of  part  three  of  this 
code. 

History:    Enacted  March   12,  1872. 

§  709.  TRUSTEES  OF  NORMAL  SCHOOL.  Those  of  the  trustees  of  the 
state  normal  school  are  prescribed  in  chapter  two  of  title  three  of  part  three 
of  this  code. 

History:    Enacted  March  12,   1872. 

§710.  OFFICERS  OF  LIBRARIES.  Those  of  the  trustees  of  the  state 
library,  state  librarian,  and  librarian  of  the  supreme  court  library,  are  pre- 
scribed in  chapter  three  of  title  five  of  part  three  of  this  code. 

History:    Enacted  March   12,   1872. 

§  711.  DIRECTORS  OF  STATE  PRISON.  Those  of  the  directors  of  the 
state  prison  are  prescribed  in  part  three  of  the  Penal  Code. 

History:     Enacted  March   12,   1872. 

§712.  OFFICERS  OF  INSANE  ASYLUM.  Those  of  the  directors  and 
other  officers  of  the  insane  asylum  are  prescribed  in  chapter  one  of  title  five  of 
part  three  of  this  code. 

History:     Enacted   March   12,   1872. 

§713.    TRUSTEES   OF   ASYLUM   FOR   DEAF,   DUMB,    AND   BLIND. 

Those  of  the  trustees  of  the  asylum  for  the  deaf,  dumb,  and  blind,  are  pre- 
scribed in  chapter  two  of  title  five  of  part  three  of  this  code. 

History:    Enacted  March   12,   1872. 

§714.    TRUSTEES    OF    STATE    BURYING  -  GROXTNDS.    Those    of   the 

trustees  of  the  state  burying-grounds  are  prescribed  in  title  eight  of  part  three 

of  this  code. 

History:     Enacted  March   12,   1872. 

§715.  YOSEMTTE  AND  BIO  TREE  COMMISSIONERS.  Those  of  the 
commissioners  of  the  Yosemite  Valley  and  the  Mariposa  Big  Tree  Grove  are 
prescribed  in  title  eight  of  part  three  of  this  code. 

History:    Enacted  March   12,   1872. 
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CHAPTER  IV. 

JUDICIAIj   OFPICERa 
S  726.    Number,  designation,  and  mode  of  election. 

§726.    NXTMBEB,   DESIGNATION,   AND   MODE   OF   ELECTION.    The 

number,  designation,  and  mode  of  election  of  judicial  oflScers  are  fixed  in  title 
one,  part  one,  of  the  Code  of  Civil  Procedure. 

History:     Enacted   March   12,   1872. 


As  to  deslsmatlon  of  Judicial  olilcers,  see 
KBRR^S  CYC.  CODB  CIV.  PROC.  9  38  and 
note. 

As  to  eleetlon  of  Judicial  offlcera^  Jaatlcea 
of  avpreme  coart,  see  KERR'S  CYC.  CODE 
CIV.  PROC.  §9  40-42  and  notes. 

Aa  to  election  of  Judicial  oflleera,  Judi^ea 
of  anperlor  court,  see  KERR'S  CYC.  CODE 
CIV.  PROC.  §§  66-71  and  notes. 

Aa  to  election  of  Judicial  oflleera^  Juaticea 


of  the  peace,  see  KERR'S  CYC.  CODE  CIV. 
PROC.   SllO   and   note. 

Aa  to  Juriadlctlon  of  dlHerent  courta.  In 
ireaeral,  see  Const  1879  art.  VI  SSl-25: 
HENNING'S  GENERAIi  LAWS,  pp.  Ixxviii- 
Ixxiv. 

Aa  to  qualillcatlona  of  Judicial  oflleera. 
In  general,  see  KERR'S  CYC  CODE  CIV. 
PROC.  S5  156-159  and   notes. 


CHAPTER  V. 

SALARIES   OF   JUSTICES   OF   THE   SUPREME   COURT    AND    SUPERIOR   JUDGES,  AND 

OFFICERS    CONNECTED    WITH    THE    SUPREME    COURT. 

§  736.    Justices  of  supreme  court  and  district      §  738.     Same.     [In  other  counties.] 

courts  of  appeal,  salaries  of.  S  739.     Salaries  of  officers  connected  with  the 

§  737.     Salaries  of  superior  judges.  supreme  court. 

§  736.  JUSTICES  OF  SUPREME  COURT  AND  DISTRICT  COURTS  OF 
APPEAL,  SALARIES  OF.  The  annual  salary  of  each  justice  of  the  supreme 
court  is  eight  thousand  dollars ;  and  the  annual  salary  of  each  justice  of  the 
several  district  courts  of  appeal  is  seven  thousand  dollars. 

History:    Enacted  March  12,  1872;    amended  March  18,  1905,  Stats,  and 
Amdts.  1905,  p.  224. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construction. 

3.  Salaries  of  justices  of  district  court  of  ap- 

peal. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in  Harrison  vs.  Col^an 
(Cal.  Oct.  9,  1905),  SO  Cal.  Dec.  (Whltlngr) 
426,  426.  427.  428,  431,  82  Pac.  Rep.  674 
(construed  and  applied). 

2.  CONSTRUCTIor^r. — Above  section  must 
be  held  to  be  inoperative  upon  both  justices 
of  supreme  court  and  of  district  courts  of 
appeal  during:  existlngr  terms  of  such  jus- 
tices. It  must  be  taken  in  connection  with 
constitutional  limitation  of  increasing 
salaries  of  justices  during  their  term.  So 
far  as  this  section  would  appear  to  apply 
to   existing:  terms  and  present   incumbents, 


it  is  unconstitutional  and  void,  but  remains 
In  abeyance  until  beg^inning:  of  next  en- 
suing: reg:ular  term  of  office  of  justices  of 
supreme  court. — Harrison  vs.  Colg^an  (Cal. 
Oct.  9,  1906),  80  Cal.  Dec.  (Whiting:)  425, 
428,   82   Pac.   Rep.   674. 

S.  SALARIES  OF  JUSTICES  OF  DISTRICT 
COURT  OF  APPEAL  must,  until  January. 
1907,  conform  to  that  of  justices  of  supreme 
court,  and  until  that  time  shall  be  $6,000 
a  year. — Harrison  vs.  Co]g:an  (Cal.  Oct.  9, 
1905),  80  Cal.  Dec.  (Whltlngr)  425,  428,  82 
Pac.   Rep.    674. 

As  to  prohlbltina:  Jndsres  to  draw  umlmrT 
until  aflldavit  Is  made  that  ao  canae  re- 
mains nndecided  for  ninety  days,  see  Const. 
1879  art.  VI  §24;  HENNING'S  GENERAI^ 
'LAWS,   p.    Ixxxv. 


§  737.  SALARIES  OF  STTPEKIOB  JUDGES.  The  annual  salaries  of  the 
judges  of  the  superior  courts  of  the  city  and  county  of  San  Francisco  are  six 
thousand  dollars,  of  the  counties  of  Alameda  and  Los  Angeles  five  thousand 
dollars,  San  Joaquin,  Santa  Clara,  Santa  Cruz,  San  Mateo,  Yuha,  Sutter,  Sac- 
ramento, Butte,  Nevada,  Sonoma,  Colusa,  Monterey,  San  Luis  Obispo,  Shasta, 
Siskiyou,  Santa  Barbara,  San  Diego,  Marin,  Mendocino,  Tehama,  San  Bernar- 
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dino,  Kern,  Placer,  Humboldt,  Tulare,  Fresno,  Solano,  Yolo,  Contra  Costa, 
Kings,  Amador,  Calaveras,  Stanislaus,  El  Dorado,  Merced,  Madera,  Tuolumne, 
Napa  and  San  Benito,  four  thousand  dollars,  of  the  county  of  Orange  three 
thousand  five  hundred  dollars,  and  of  the  county  of  Alpine  two  thousand 
dollars ;  one  half  of  which  shall  be  paid  by  the  state  and  the  other  half  thereof 
by  the  county  of  which  the  judge  is  elected  or  appointed.    • 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  12;  April  23,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  88; 
February  21,  1889,  Stats,  and  Amdts.  1889,  p.  34;  March  31,  1891,  Stats. 
and  Amdts.  1891,  p.  267;  March  20  1899,  Stats,  and  Amdts.  1899,  pp.  132, 
133;  Pebruary  28,  1901,  Stats,  and  Amdts.  1900-1,  pp.  71,  72;  March  7, 
1905,   Stats,  and  Amdts.   1905,  p.  75. 

Am  to  prohJbttlnir  Jadirea  to  draw  MUry       1879    art.    VI    8  24;    HfiNNING^S    GEHrSSRAL 
■Btn  aflda-vlt    in    maae   that   ao    eaaae   re-       LiA'WS  p.  Ixxzv. 
aalaa  aadedded  for  ataety  daya,  see  Const. 

§738.  SAME.  [IN  OTHEK  OOXTNTIES.]  The  annual  salaries  of  the 
judges  of  the  other  superior  courts  are  three  thousand  dollars  each,  one  half 
thereof  payable  by  the  state,  and  the  other  half  thereof  payable  by  the  county 
for  which  the  judge  is  elected. 

Hi^ory:  Enacted  March  12,  1872;  amended  April  23,  1880,  Code 
Amdts.  1880  (PoL  pt),  p.  88. 

§  739.  SALARIES  OF  0FFI0EB8  CONNECTED  WITH  THE  SUPREME 
COUBT.  The  annual  salaries  of  the  officers  connected  with  the  supreme  court 
are  as  f oUo-ws :  The  reporter  of  the  decisions  of  the  supreme  court  and  of  the 
district  courts  of  appeal,  twenty-five  hundred  dollars;  the  assistant  reporters 
of  the  decisions  of  the  supreme  court  and  of  the  district  courts  of  appeal,  not 
exceeding  three  in  number,  one  at  twenty-four  hundred  dollars  and  two  at 
twelve  hundred  dollars  each,  one  phonographic  reporter,  three  thousand  dol- 
lars, and  one  phonographic  reporter,  twenty-four  hundred  dollars ;  two  secre- 
taries of  the  court,  each,  twenty-four  hundred  dollars;  each  bailiff,  fifteen 
hundred  dollars;  the  librarian,  fifteen  hundred  dollars. 

History:  Enacted  March  12,  1872;  amended  April  23,  1880,  Code 
Amdts.  1880  (Pol.  pt),  p.  88;  March  21,  1887,  Stats,  and  Amdts.  188C-7, 
p.  221;  March  27,  1897,  8tat8.  and  Amdts.  1897,  pp.  208,  209;  March  9, 
1901,  Stats,  and  Amdts.  1900-1,  p.  115;  March  18,  1905;  Stats,  and  Amdts. 
1905,  p.  165;    in  effect  immediately. 

Applied,     eltcd,     eoastroed,     referred     to,  see  KE2RR>S  CYC   CODB2  CIV.   PROC.  §265 

«tc^  in:  Fox   vs.   Lindley,   67  Cal.   650,   662  and  note, 

(referred    to).  Aa  to  dntiea  of  phonoirraplile  reporter,  see 

Aa  to  appolMtmeBt  sad  terma  of  olBce  of  post  9  770. 


Phoaosmphie    reportera    to    anperlor   eovrty  Aa   to   tenure   of  ofllce   of   aecretary   and 

Bee  post  9  769.  ballllT,  see  KKRR'S  CYC.  CODB  CIV.  PROC. 

Aa  to  appointment  of  aeeretarx  and  Iballtlly       9  266  and  note. 
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CHAPTER  VL 

MINISTERIAL.  AKD  OTHER  OFFICERS  CONNECTED  WITH  THE  COURT& 

Article  I.  Clerk  of  the  Supreme  Court,  SS  749-758. 

II.  Reporters  of  the  Supreme  Court,  SS  767-782. 

HL  Notaries  Public,  SS  791-801. 

lY.  Commissioners  of  Deeds,  SS  811-817* 

V.  Other  Officers,  SS  827-831. 

ARTICLE  L 

CLERK  OF  THE  SUPREME  COURT. 

9  749.      Election  and  term  of  office.  S  753.  Disposition  of  fees. 

S  750.      General  duties.  S  754.  Settlements,  when  and  how  madar 

S  751.      Deputy  clerks;  number  and  appoint-      S  755.  Salary  of  derk. 

ment.  S  756.  Salary  of  deputies. 

S  751^.  Stenographer  of  supreme  court.  [Ap-      S757.  Official  bond. 

pointment  and  salary  of.]  S  758.  OHicers  of  and  salaries. 
S  752.      Fees  to  be  collected  by. 

§  749.  ELECTION  AND  TERM  OF  OFFICE.  The  clerk  of  the  supreme 
court  is  elected  at  the  same  time  the  governor  is  elected,  and  holds  his  ofSce 
for  the  term  of  four  years  from  and  after  the  first  Monday  in  December  next 
succeeding  his  election. 

History:     Enacted   March   12,   1872. 

As  to  Mdarlcs  of  depntleii  to  olBecniy  see  As  to   ▼aeaney   In   olBee   of  derk  of  ■■- 

post  1 756.  prome  eovrt,  how  filled^  see  post  9  1001. 

§  760.  OENEBAL  DUTIES.  The  clerk  of  the  supreme  court  must  perform 
such  duties  as  are  prescribed  in  the  Penal  Code  and  Code  of  Civil  Procedure, 
and  such  duties  as  may  be  required  of  him  by  the  rules  and  practice  of  the 
court. 

History:     Enacted   March   12,   1872. 

§751.  DEPUTY  OLEEES;  NXTMBEB  AND  APPOINTMENT.  There  shall 
be  appointed  by  the  clerk  of  the  supreme  court  five  deputy  clerks  of  the 
supreme  court;  and  there  shall  likewise  be  appointed,  in  addition  thereto,  a 
chief  deputy  clerk  of  said  supreme  court,  who  shall  act  as  clerk  of  the  supreme 
court  in  the  absence  of  said  clerk.  The  chief  deputy  clerk  and  deputy  clerks 
of  the  supreme  court  shall  be  civil  executive  officers. 

History:    Enacted  March  12,   1872;    amended  January  £0,  1876,  Code 
Amdts.  1875-6,  p.  23;   March  8,  1878,  Code  Amdts.  1877-8,  p.  22;    March  15, 

1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  5;    Marcn  4,  1881,  Stats,  and  Amdts. 

1881,  p.  48;   April  6,  1891,  Stats,  and  Amdts.  1891,  p.  508;   March  20,  1899, 
Stats.  Aad  Amdts.  1899,  p.  142. 

§7511/2.  STENOGBAPHEB  OF  SUPREME  COUIIT.  [APPOINTMENT 
AND  SALAKY  OP.]  The  clerk  of  the  supreme  court  is  hereby  authorized  to 
employ  a  stenographer,  whose  salary  shall  be  one  thousand  dollars  annually 
nnd  be  payable  at  the  same  time  and  in  the  same  manner  as  other  state  officers 
are  paid. 

History:    Enacted  March  18,  1903,  Stats,  and  Amdts.  1903,  p.  186. 

§  752.  FEES  TO  BE  COLLECTED  BY.  He  must  collect  in  advance  the 
following  fees :  For  filing  the  transcript  on  appeal,  in  each  civil  case  appealed 
to  the  supreme  court,  ten  dollars,  in  full  of  all  services  rendered  in  each  case 
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ap  to  the  rendering  of  the  judgment  or  the  issuing  of  the  remittitur,  when  no 
petition  for  a  rehearing  has  been  filed ;  for  filing  a  petition  for  a  rehearing,  and 
for  ail  services  to  the  issuing  of  remittitur  to  the  court  below,  two  dollars  and 
fifty  cents;  for  filing  motion  to  dismiss  appeal  on  clerk's  certificate,  two 
dollars  and  fifty  cents;  for  filing  petitions  for  writs  of  mandate,  review,  pro- 
hibition, and  other  original  proceedings,  seven  dollars  and  fifty  cents,  in  full 
for  all  services  rendered  in  each  case ;  for  filing  order  extending  time  to  file 
transcript,  fifty  cents;  for  certificate  of  admission  as  attorney  and  counselor, 
ten  dollars ;  for  filing  each  paper  in  writs  of  error  to  the  supreme  court  of  the 
United  States,  twenty-five  cents;  for  making  record  in  writs  of  error  to  the 
supreme  court  of  the  United  States,  and  for  copies  of  any  record  or  document 
in  his  ofSce,  per  folio,  ten  cents ;  but  this  fee  shall  not  be  taxed  against  parties 
to  rait  for  any  paper  or  copy  of  paper  up  to  and  including  remittitur;  for 
comparing  any  document  requiring  any  document  requiring  a  certificate,  per 
folio,  five  cents;  for  each  certificate  under  seal,  one  dollar. 

History:     Enacted   March   12,   1872;    amended  March   26,   1878,   Ck>de 
Amdts.  1877-8,  p.  23;   March  8,  1895,  Btats.  and  Amdts.  1895,  p.  29. 

1.  Applied,  cited,  construed,  referred  to.  >•    Certiorari  is  a  civil  proceeding,  and 

2.  Certiorari.  ^   party   seeking   such   writ   must   pay    to 

clerk  of  supreme  court  fees  fixed  by  law 
1.    AppUcdy  elted,  eoBstracdy  referred  to,      for  services  of  such  clerk  in  such  proceed - 
•tc  in:  L  X.  L.  Lime  Co.  vs.  Superior  Court,      in».—L  X.  L.  Lime  Co.  vs.  Superior  Court. 
14a  CaL  170,   172,  76  Pac.  Rep.   978   (cited).       143  cai.  170,  172,  76  Pac.  Rep.  978. 

§  763.    DISPOSITION  OF  FEES.    All  fees  collected  by  him  must  be  paid 

into  the  state  treasury,  eighty  per  cent  thereof  to  the  credit  of  the  general 

fond,  and  twenty  per  cent  thereof  to  the  credit  of  the  supreme  court  library 

fond. 

•    History:     Enacted  March   12,  1872;    amended  March   26,   1878,   Code 
Amdts.  1877-8,  p.  23. 

§7M.  SETTLEBIENTS,  WHEN  AND  HOW  MADE.  He  is  responsible 
and  most  account  for,  and  in  his  settlement  with  the  controller  must  be  charged, 
with  the  full  amount  of  all  fees  collected  or  chargeable,  and  accruing  in  causes 
brought  into  the  court,  for  services  rendered  therein  up  to  the  time  of  each 
settlement,  and  must,  at  the  end  of  every  month,  pay  the  same  into  the  state 
treasury.  He  must  also,  at  the  end  of  every  month,  render  to  the  controller 
of  state,  in  such  form  as  that  officer  prescribes,  an  account  in  detail,  under  his 
own  oath,  of  all  fees  chargeable  and  accruing  in  causes  brought  into  court  and 
not  included  in  his  previous  accounts  rendered.  His  salary  must  not  be 
allowed  or  paid  until  all  fees  so  accruing,  and  for  which  he  is  chargeable,  have 
been  accounted  for  and  paid  over. 

History:     Enacted   March   12,   1872;    amended  March   26,   1878,   Coda 
Amdtg.  1877-8,  pp.  23,  24. 

§  755.  SALABY  OF  CLERK.  The  annual  salary  of  the  clerk  of  the  su- 
preme court  is  three  thousand  dollars. 

History:     Enacted   March    12,   1872;    amended   April   23,    1880,   Code 
Amdts.    1880    (PoL   pt.),  p.   88. 

1.  Applied,  cited,  construed,  referred  to.  S.    AliTBRlifG  THE  OOMPBlfSATlOM  OF 

2.  Altering  compensation  of  clerk.  CLERK. — Constitutional    provision    agrainst 
1.    APPLIED,  CITB3>,  CONSTRUED,  RB!-  altering  compensation  of  an   officer  durinsr 

PERRED  TO,  etc.,   in:   Gross   vs.   Kenfleld,  his  term  applies  to  clerk  of  supreme  court 

f7  Gal.  62S,  627    (construed).  Who  was  elected  at  flrat  election  after  adop- 

Pol.  a— 11 
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tlon  of  constitution,  and  whose  salary  was 
fixed  by  iaw  prior  to  such  adoption.  The 
amendment  of  above  section  of  April  23, 
1881,  was  held  inoperative  as  to  compensa- 
tion of  clerk  whose  term  of  office  had  com- 


menced before  date  of  such  amendment. — 
Gross  vs.  Kenfleld,  67  CaL  626,  627. 

As   to   wltkholdtair  salary   mntU   U 
settled  for,  see  ante   fi  754. 


§  756.  SALABY  OF  DEPUTIES.  The  annual  salary  of  the  chief  deputy 
clerk  of  the  supreme  court  shall  be  twenty-four  hundred  dollars;  the  annual 
salary  of  each  of  the  deputy  clerks  of  the  supreme  court  shall  be  eighteen  hun- 
dred dollars.  The  salaries  of  the  chief  deputy  clerk  and  the  deputy  clerks  of 
the  supreme  court  shall  be  paid  out  of  the  state  treasury  in  the  same  manner 
and  at  the  same  time  as  the  salaries  of  other  state  ofiBieers  are  paid. 

History:  Enacted  March  12,  1872;  amended  January  20,  1876,  Code 
Amdts.  1875-6,  p.  23;  March  26,  1878,  Code  Amdts.  1877-8,  p.  24;  March  20, 
1899,  Stats,  and  Amdts.  1899,  p.  142. 

§  757.  OFFICIAL  BOND.  The  clerk  of  the  supreme  court  must  execute 
an  official  bond  in  the  sum  of  ten  thousand  dollars. 

History:    Enacted  March   12,  1872. 
As  to  Ibonda  of  olllecra,  see  post  H  947-986    and    notes. 

§  758.  OFFICERS  OF  AND  SALARIES.  Each  of  the  three  district  courts 
of  appeal  may  employ  and  appoint  the  following  officers  of  their  respective 
courts,  and  whose  salaries  shall  be  as  follows:  One  clerk,  at  twenty-four  hun- 
dred dollars  per  annum;  one  deputy  clerk  at  eighteen  hundred  dollars  per 
annum;  one  stenographer,  who  shall  be  a  deputy  clerk,  at  eighteen  hundred 
'lollars  per  annum;  and  one  bailiff  at  twelve  hundred  dollars  per  annum* 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  170; 
In   effect  immediately. 


ARTICLE  IT. 

REPORTERS  OP  THE  SUPREME  COURT. 


§  767.  Reporter  of  decisions  of  supreme 
court  and  district  courts  of  appeal; 
appointment  and  assistants. 

§  768.  AflSdavit  to  be  made  by  appointee 
(repealed). 

§  769.  Phonographic  reporters,  appointment 
and  terms. 

S  770.    Duties  of  phonographic  reporter. 

§  771.  General  duties  of  reporter  of  deci- 
sions. 

§  772.  Same.  [Preparation  of  report;  cor- 
rection and  approval.] 


§  773.  Reports,  manner  and  form  of. 

S  774.  Justices  must  supervise  publication. 

S775.  Proof  sheets. 

§  776.  Original  papers. 

S  777.  Style  and  copyright  of  reports. 

S  778.  Contract  for  publishing. 

§  779.  Proposals  and  award- 

§  780.  Essentials  of  contract. 

S  781.  Disposition  of  reports. 

S  782.  Proceedings  if  no  contract  made.  [Pub- 
lication by  state  printer.] 


§767.    BEPOSTEB  OF  DECISIONS  OF  SUPREME  0OX7BT  AND  DIS- 
TRICT  OOXJRTS  OF  APPEAL;  APPOINTMENT  AND  ASSISTANTS.    The 

reporter  of  the  decisions  of  the  supreme  court  and  of  the  district  courts  of 
appeal,  and  not  more  than  three  assistant  reporters  thereof,  shall  each  be 
appointed  by  the  supreme  court,  and  shall  each  hold  office  and  be  removable 
at  the  pleasure  of  the  supreme  court. 

History:    Enacted   March   12,   1872;    amended   March   21,   1878,   Stats. 
1877-8,  p.  389;   March  18,  1905,  Stats,  and  Amdts.  1905,  p.  220. 

Orlarlnal  •cctlom  ■operseded  by  Coiiat.  art.       porter  by  supreme  court  and  making  term 
VI   121    <HENXING»S   GBNBRAIj  LAIVS  p.      of  office  at  pleasure  of  such  court. 
Izxxv),   providing    for   appointment   of   re-  Am  to  apvotatmeBt  of  deputy,  see  Const. 
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1S79  art   VI   |  21;    HJfllVlVLNG'S    QISiaSRAJL       t|om  of  oylnloiis,  see  Const.  1879  art.  VI  816: 
LAWS  p.  IZZXY.  HBNNIN GPS   GBNBRAIj  LAIVS    p.   IxxxlY. 

Am  i»  fudflunental  yroTUdon  for  ynlbllca*  Ao  to  Milary  of  reporter,  see  ante  9  789. 

§768.    AFFIDAVIT  TO  BE  MADE  BY  APPOINTEE  (repealed). 

History:     Enacted  March  12,  1872;    repealed  March  21,  1878,  Stats. 
1877-8,   p.   3J59. 

§769.    PHONOOBAPHIO  BEP0BTEB8,  APPOINTMENT  AND  TEBMB. 

The  supreme  court  may  also,  in  like  maimer,  appoint  two  phonographic  re- 
porters for  the  court,  to  hold  office  at  its  pleasure. 

History:    Enacted  March  12,  1872;   amended  March  27,  1897,  Stats,  and 
AmdU.   1897,  p.   209. 

§  770.  DUTIES  OF  PHONOOBAPHIO  BEPOBTEB.  It  is  the  duty  of  the 
phonographic  reporter  to  attend  upon  the  court  during  its  sessions,  and  to : 

1.  Note  the  points  made  by  counsel  in  oral  arguments ; 

2.  To  take  down  all  opinions  of  the  court  delivered  orally ; 

3.  Write  out  his  notes  in  longhand,  upon  the  order  of  the  court,  and  deliver 
such  writing  to  the  reporter  of  the  decisions  of  the  court ; 

4.  Perforin  such  other  duties  as  may  be  imposed  upon  him  by  the  court  or 
a  justice  thereof. 

History:     Enacted  March   12,   1872. 

§771.  OENEBAL  DUTIES  OF  BEPOBTEB  OF  DECISIONS.  The  re- 
porter of  the  decisions  of  the  supreme  court  must  prepare  a  report  of  such 
cases  decided  as  he  may  by  the  court  be  directed  to  report. 

History:    Enacted  March   12,   1872. 

§772.  SAME.  [PBEPABATION  OF  BEPOBT;  OOBBECTION  AND  AP- 
PBOVAL.]  He  must,  from  the  notes  delivered  to  him  by  the  phonographic 
reporter,  prepare  a  report  of  each  of  the  cases  included  therein,  and  after 
preparing  such  report,  must  submit  it  to  the  court  for  correction  and  approval. 

History:    Enacted  March  12,  1872. 

§  773.  BEPOBTS,  MANNEB  AND  FOBM  OF.  Each  report  must  be  made 
in  manner  and  form  as  the  court  may  direct. 

History:    Enacted   March   12,   1872. 

§  TIL  JUSTICES  MUST  SUPEBVISE  PUBLICATION.  The  reports  must 
be  published  under  the  supervision  of  the  court,  and  to  that  end  each  of  the 
justices  must  be  furnished  by  the  reporter  with  proof  sheets  of  each  volume 
thirty  days  before  its  final  publication. 

History:    Enacted  March  12,   1872. 

§  776.  PROOF  SHEETS.  Within  thirty  days  after  such  proof  sheets  are 
famished,  the  justices  may  return  them  to  the  reporter  with  corrections  or 
alterations,  and  he  must  make  the  corrections  or  alterations  accordingly. 

History:    Enacted  March  12,  1872. 

§  776.  ORIGINAL  PAPERS.  The  reporter  may  take  the  original  opinions 
uid  papers  in  each  case  from  the  clerk's  office,  and  retain  them  in  his  possession 
not  exceeding  sixty  days. 

History:    Enacted  March   12,   1872. 
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§777.  STYLE  AND  OOPTBIOHT  OF  BEP0BT8.  The  reports  must  be 
published  in  well-bound  volumes,  and  must  be  printed  on  good  book  paper, 
in  long  primer  leaded,  except  the  title  page,  the  table  of  cases,  the  synopsis,  and 
index.  The  reporter  must  copyright  each  volume  of  the  reports  in  his  own 
name,  but  such  copyright  shall  be  the  property  of  the  state. 

History:  Enacted  March  12,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  68;  March  30,  1874,  Code  Amdts.  1873-4,  p.  12.  The 
original  section  was  amended  by  two  acts  in  1874,  neither  of  which  referred 
to  the  other,  and  with  no  repealing  clause.  The  last  act  passed,  which  takes 
precedence,  is  the  one  given  above.  The  first  amendment  at  the  session, 
which  has  heretofore  been  given  as  the  law,  was  as  follows:  The  reports 
must  be  published  in  well-bound  volumes,  and  must  be  printed  on  good  book 
paper,  in  small  pica  leaded,  and  brevier,  equal  in  quality  of  paper  and 
binding  to  volumes  thirty-three  to  thirty-nine^  inclusive,  of  California 
Reports. 

COPYRIGHT. — Oplntoii*  of  Instlcefl  of  ail-  or  of  a  private  publisher. — See  Banks  vs. 

preme  court  and  of  district  courts  of  appeal  Manchester,  128  U.  S.  244,  264,  bk.  82  1$,  ed. 

and  the  work  of  a  salaried  official  re'porter,  426,  9  Sup.  Ct.  Rep.   86,  on  application  for 

are  not  copyrightable  for  benefit  of  state  Injunction,  28  Fed.  Rep.  148   (refua.ed). 

§  778.  CONTRACT  FOR  PUBLISHINO.  The  reporter  shall  have  no  pe- 
cuniary interest  in  the  volumes  of  reports,  but  they  must  be  published  under 
the  supervision  of  the  court  and  reporter,  by  contract,  to  be  entered  into  by  the 
reporter,  secretary  of  state,  and  attorney-general,  with  the  person  or  persons 
who  shall  agree  to  publish  and  sell  the  said  reports,  for  a  period  of  ten  years, 
on  the  terms  most  advantageous  to  the  state  and  the  public,  and  at  a  rate  not 
to  exceed  four  dollars  per  volume  of  seven  hundred  pages. 

History:  Enacted  March  12,  1872;  amended  March  24,  1874,  Coda 
Amdts.  1873-4,  pp.  68,  69. 

$  779.  PROPOSALS  AND  AWARD.  Before  entering  into  said  contract,  it 
shall  be  the  duty  of  the  secretary  of  state  to  advertise  for  proposals  for  the 
publication  of  said  reports,  for  thirty  days,  in  one  daily  paper  in  Sacramento, 
and  one  daily  paper  in  San  Francisco.  It  shall  be  the  duty  of  said  reporter, 
secretary  of  state,  and  attorney-general,  to  consider  all  proposals  for  the 
publication  of  said  reports  which  may  be  made  to  them,  and  to  award  the 
contract  to  the  person  or  persons  who  may  agree  to  publish  and  sell  the  same 
on  the  terms  most  advantageous  to  the  state  and  public. 

History:  Enacted  March  12,  1872.  Original  act  repealed  March  24, 
1874,  and  the  section  as  above  given  enacted  in  place  of  and  ag  substitute 
therefor,  Code  Amdts.  1873-4,  p.  69. 

§  780.  ESSENTIALS  OF  CONTRACT.  The  contract  must  require  the  pub- 
lisher to  print  and  publish  each  volume  in  the  style  required  by  section  seven 
hundred  and  seventy-seven,  within  sixty  days  from  the  time  at  which  the  manu- 
f^cript  is  delivered  by  the  reporter,  to  sell  three  hundred  copies  to  the  state  at 
the  price  fixed  in  the  contract,  and  to  keep  on  hand  and  for  sale  at  the  price 
stipulated  in  the  contract,  a  sufficient  number  of  copies  of  each  volume  to 
supply  all  demands  for  six  years  from  the  publication  thereof,  and  to  give 
bonds  for  the  fulfilment  of  the  terms  of  the  contract,  in  the  sum  of  ten  thou- 
sand dollars. 

History:  Enacted  March  12,  1872.  Original  act  repealed  March  24, 
1874^  and  the  section  as  above  given  enacted  in  place  of  and  as  substitute 
therefor,  Code  Amdts.  1873-4,  pp.  69,  70. 
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§  781.  DISPOSITION  OP  BEPO&TS.  The  secretary  of  state  must  keep  on 
sale,  at  three  dollars  per  yolume,  the  copies  of  the  edition  not  distributed  under 
the  provisions  of  section  four  hundred  and  ten,  and  must,  at  the  end  of  each 
month,  pay  into  the  state  treasury  the  proceeds  of  all  sales  made  by  him. 

History:  Enacted  March  12,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  70;  March  30,  1874,  Code  Amdts.  1873-4,  p.  13.  The 
ori^sTial  act  was  amended  by  two  acts  of  the  session  of  the  legislature  of 
1873-4,  neither  of  which  referred  to  the  other,  and  neither  of  which  had  a 
repealing  clause.  The  act  of  March  30th,  being  the  latest  enunciation  of  the 
will  of  the  l^islature,  takes  precedence,  and  is  as  given  above.  The  act  of 
March  24th,  which  has  heretofore  been  given  as  the  law,  is  as  follows: 
On  the  publication  of  each  volume  of  reports,  the  secretary  of  state  must 
purchase,  for  the  use  of  the  state,  three  hundred  copies  of  said  volume,  at  the 
price  named  in  the  contract,  not  exceeding  four  doUieirs  per  volume,  and  after 
having  distributed  the  same,  as  required  by  S  410,  shall  deposit  the  surplus 
copies,  if  any  there  be,  in  the  state  library. 

§  782.  PBOCEEDINOS  IF  NO  CONTRACT  MADE.  [PTJBLICATION  BY 
STATE  PSINTEK.]  If,  after  advertising  as  required  by  section  seven  hun- 
dred and  seventy-nine,  no  proposals  are  received  by  the  secretary  of  state, 
agreeing  to  print,  publish,  and  sell  said  volumes  at  a  price  not  exceeding  four 
dollars  per  volume,  then  the  state  printer  must  print  and  bind  twelve  hundred 
copies  of  each  volume,  and  deliver  to  the  secretary  of  state  all  the  copies 
printed  by  him ;  and  the  secretary  of  state  must  keep  the  copies  of  the  edition 
not  distributed  under  the  provisions  of  section  four  hundred  and  ten  on  sale 
at  four  dollars  per  volume,  at  retail,  and  at  such  wholesale  price  as  may  be 
fixed  by  the  governor,  controller,  and  secretary  of  state,  and  must,  at  the  end 
of  each  month,  pay  into  the  state  treasury  the  proceeds  of  all  sales  made  by 
him.  This  act  shall  not  apply  to  any  volume  of  reports,  the  printing  of  which 
may  have  been  commenced  by  the  state  printer  at  the  time  the  contract  herein 
provided  for  is  made. 

«    History:    Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  70. 


AKTICLE  m. 

NOTARIES    PUBLIC. 

S791.    Notaries    pnblic;     number  governor       §796.  Becords  of,  on  death  or  resignation. 

may  commission.  S  797.  Certified  copies  of  records  of  a  pre- 
§  792.     Qualifications ;   residence.                                               dccessor. 

S  793.     Terms  of  notaries  public  S  798.  Fees  of. 

S  794.     General  duties  of.  §  799.  Official  bond. 

1 795.    Protests,  prima  facie  evidence  of  facts      §  800.  Time  for  filing  notarial  bond,  etc 

stated.  9  801.  Liabilities  on  official  bond. 

§  791.    NOTARIES  PTTBLIO ;  NUMBER  OOVEBNOB  MAY  COMMISSION. 

The  governor  may  appoint  and  commission  such  number  of  notaries  public  for 
the  several  counties  and  cities  and  counties  of  this  state  as  he  shall  deem  neces- 
sary for  the  public  convenience,  except  that  in  cities  and  counties  of  the  first 
class  the  number  shall  not  exceed  eighty. 

History:  Enacted  March  12,  1872;  amended  March  80,  1874,  Ck>de 
Amdts.  1873-4,  p.  13;  March  18,  1878.  Code  Amdts.  1877-8.  p.  24;  April  15, 
1880.  Ck>de  Amdts.  1880  (Pol.  pt.),  p.  59;  March  19,  1887,  Stats,  and 
Amdts.  1886-7,  p.  79;  March  19,  1889,  Stats,  and  Amdts.  1889,  pp.  377, 
378;  March  23,  1893.  Stats,  and  Amdts.  1893.  p.  289;  March  21,  1901, 
Stats,  and  Amdts.  1900-1,  pp.  793,  794;  March  20,  1903.  Stats,  and  Amdts. 
1903,  p.  244;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  199;  In  effeot 
Immediately. 
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1.  Implied  contract  of  notary. 

2.  "Civil  office  of  profit"  by  notary. 

1.     Implied    contract    of    notary- — By    ae- 

ceptinsT  office  of  notary  one  contracts  with 
those  who  may  employ  him  that  he  will 
perform  It  with  integrity,  dlllgrence.  and 
skill.— Pogarty  vs.  Pinlay,  10  Cal.  239,  246» 
70   Am.   Dec.    714. 


9.  <<CiTiI  office  of  prollf  within  meaning 
of  constitutional  provision  that  no  person 
holding  any  lucrative  office  under  govern- 
ment of  United  States  or  any  other  power 
shall  be  eligible  to  any  civil  office  of  profit, 
applies  to  notary  public. — State  ex  rel. 
Summerfleld  vs.  Clarke,  21  Nev.  333,  37  Am. 
St.  Hep.  617,  31  Pac  Rep.  645,  646,  18  lu 
R.  A.    313. 


§792.    QUALIFICATIONS;    RESIDENCE.    Every    person    appointed    as 

notary  public  must,  at  the  time  of  appointment,  be  a  citizen  of  the  United 

States  and  of  this  state,  and  twenty-one  years  of  age ;  must  have  resided  in  the 

county  for  which  the  appointment  is  made  for  six  months.    Women  having 

these  qualifications  may  be  appointed. 

History:  Enacted  M&rch  12,  1872;  amended  March  10,  1801,  Stats,  and 
Amdts.  1891,  p.  29. 

§  793.    TEBSIS  OF  NOTABIES  PUBLIC.    The  term  of  office  of  a  notary 
public  is  four  years  from  and  after  the  date  of  his  commission. 

History:  Enacted  March  12,  1872;  repealed  March  19,  1889,  Stats,  and 
Amdts.  1889,  p.  378;  present  section  enacted  February  16,  1899,  Stats, 
and  Amdts.  1899,  p.  11. 


Power    of    svcceaeor   ta    olBec. — See    post 
§9  796-797. 


Vaeaneies 

1004. 


d  how  mied. — ^See  post  H  996- 


§  794.    GENEBAL  DUTIES  OF.    It  is  the  duty  of  notaries  public : 

1.  When  requested,  to  demand  acceptance  and  payment  of  foreign,  domestic, 
and  inland  bills  of  exchange,  or  promissory  notes,  and  protest  the  same  for 
non-acceptance  and  non-payment,  and  to  exercise  such  other  powers  and  duties 
as  by  the  law  of  nations  and  according  to  commercial  usages,  or  by  the  laws 
of  any  other  state,  government,  or  country,  may  be  performed  by  notaries ; 

2.  To  take  the  acknowledgment  or  proof  of  powers  of  attorney,  mortgages, 
deeds,  grants,  transfers,  and  other  instruments  of  writing  executed  by  any 
person,  and  to  give  a  certificate  of  such  proof  or  acknowledgment,  indorsed  on 
or  attached  to  the  instrument ; 

3.  To  take  depositions  and  affidavits,  and  administer  oaths  and  affirmations, 
in  all  matters  incident  to  the  duties  of  the  office,  or  to  be  used  before  any  court, 
judge,  officer,  or  board  in  this  state ; 

4.  To  keep  a  record  of  all  offiicial  acts  done  by  them ; 

5.  To  keep  a  record  of  the  parties  to,  date,  and  character  of  every  instrument 
acknowledged  or  proved  before  tliem ; 

6.  When  requested,  and  upon  payment  of  their  fees  therefor,  to  make  and 
give  a  certified  copy  of  any  record  in  their  office ; 

7.  To  provide  and  keep  official  seals,  upon  which  must  be  engraved  the  arms 
of  this  state,  the  words  "Notary  Public,"  and  the  name  of  the  county  for 
which  they  are  commissioned ; 

8.  To  authenticate  with  their  official  seals  all  official  acts. 

History:    Enacted  March  12,   1872. 


1.  Applied,  cited,  construed,  referred  to, 

etc. 

2.  Authority  to  protest  bills  and  notes. 

3.  Duty  to  ffive  notice  of  protest. 

4,5.  Disqualification  —  Interested  in  trans- 
action. 


6,  7.  Evidence— Protest,  etc.,  as. 
8, 9.  Qrantee — Acknowledgment  before  such, 
void. 

10.  Same — Presumption  of  identity. 

11.  Same  —  To   what   extent   void    where 

several  grantees. 


Ttt.  I,  ch.  VI,  art.  III.1 


GBNBRAL    DUTIBS    OF   NOTARIBS. 
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12.  Ministerial,     not     judicial,    functions 
exercised  by. 
13, 14.  Power  statutory — Cannot  change  cer- 
tificate after  issuing. 

15.  Perjury  in  averring  to  identity. 

16.  Seal— What  sufficient. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Heidt  vs.  Minor,  89 
CaL   115,  110,  26  Pac.   Rep.   627    (cited). 

2.  AUTHORITY  TO  PROTEST  must  come 
from  holder  or  some  one  authorized  to  have 
It  protested;  otherwise  notary's  act  Is 
nullity,  but  this  authority  need  not  appear 
in  certificate.  It  is  presumed  in  absence  of 
contrary  showlnfif. — Gillespie  vs.  Neville,  14 
CaL   408,   410. 

S.  DUTY  OF  NOTARY  TO  GIVE  NOTICE 
of  protest  of  promissory  note. — Tevls  vs. 
R&ndall,  6  Cal.  632,  635,  65  Am.  Dec.  547. 

4.    DISQUALIFICATION  FOR  INTEREST. 

— Prohibition  of  notary  taking-  acknowledgr- 
naent  of  conveyance  of  property  in  which 
he  has  an  Interest,  Is  not  made  by  any  stat- 
ute of  this  state,  and  therefore,  resort  to 
ereneral  law  upon  that  subject  must  be  had; 
such  law  Is  uniform  that  no  such  thing: 
can  be  legally  done. — Lee  vs.  Murphy,  119 
Cal.  364,  368.  369.  61  Pac.  Hep.  649,  955. 

8.  No  diaqonllflcntion  of  notary,  In  tak- 
ing* acknowledgment  of  protest  bills, 
exists,  because  agents  of  parties,  where  no- 
tary not  pecuniarily  Interested  In  transac- 
tion.— Bank  of  Woodland  vs.  Oberhaus,  125 
Cal.  320,  324,  57  Pac.  Rep.  1070. 

C     EVIDENCE. — Notice    of   non-payment, 

etc.,  of  promissory  note  may  be  proved  by 
notary's  protest  or  certificate  from  his  rec- 
ord.— McFarland  vs.  Pico,  8  Cal.  626,  638. 

7.  Protent  of  notary  evidenee  of  demand 
and  non-payment  or  non-acceptance  of 
notes  as  well  as  of  bills. — Connolly  vs. 
Goodwtn,   6   Cal.    220,   221. 

8.  Grantee  of  deed  cannot  take  ncknonrl- 
«dsn>ent. — Such  acknowledgment  Is  void. — 
Merced  Bank  vs.  Rosenthal,  99  Cal.  39,  47, 
31  Pac.  Rep.  849,  38  Pac.  Rep.  732. 

A.  Acknowledgment  before  ffrnntee  of  a 
deed  is  void. — Iowa.  Wilson  vs.  Traer,  20 
Iowa  231.  Mich.  Groesbeck  vs.  Seeley,  13 
Mich.  329.  Mow  Stevens  vs.  Hampton,  46 
Mo.  404. 

10.  Preanmptloa  of  Identity. — Identity  of 
name  of  mortgagee  and  notary  taking  ac- 
knowled'gment,  especially  where  both  are 
described  as  residents  of  same  county, 
raises  presumption  that  mortgagee  and 
notary  are  same  person. — Lee  vs.  Murphy, 
119  Cal.  364,  368,  51  Pac.  Rep.  549,  955. 

11.  'Wkere  several  srantees. — Grantee  of 
deed  cannot  take  acknowledgment  of 
grantor,  and  If  he  does  so,  certificate  as 
to  him  is  void,  but  where  there  are  several 
grantees,  each  taking  separate  and  de- 
fined Interest,  deed  should  be  treated  as  if 
made  separately  to  each  grantee  and  ac- 
knowledgment be  held  good  as  to  all  except 
party  taking"  It. — Murray  vs.  Tulare  Irr.  Co., 
120  CaL  311,  814.  49  Pac.  Rep.  563,  52  Id.  586. 


12.    MINISTERIAL    OFFICER. — Functions 
of   notary   In   taklnar   acknowledffmenta   are 

ministerial  and  not  Judicial. — Bank  of 
Woodland  vs.  Oberhaus,  125  Cal.  320,  324, 
57  Pac.  Rep.  1070. 

IS.  POTVER  OF  IS  STATUTORY— Cannot 
change  certificate.  —  Notary  derives  his 
power  from  statute.  He  acts  as  an  oflicer 
with  special  authority  for  each  particular 
case;  acting  as  under  special  commission 
for  each  case,  clothed  with  limited  statu- 
tory power.  After  taking  an  acknowledg- 
ment and  making  and  delivering  return, 
his  functions  cease,  and  he  Is  discharged 
from  all  further  authority. — Bours  vs. 
Zacharlah,  11  Cal.  281,  291,  293,  70  Am.  Dec. 
779. 

14.  Certificate  of  notary  Is  not  act  In 
pals  which  he  may  exercise  by  Tlrtne  of  hla 
olHco  at  any  time  while  In  office,  and  he 
has  not  power  of  amending  his  acts  in  pur- 
suance of  same  general  authority  which 
enables  him  to  do  them.  He  cannot,  after 
affixing  his  certificate  to  deed,  which  has 
passed  from  him,  and  been  recorded,  make 
and  record  new  certificate — first  being 
fatally  defective. — Bours  vs.  Zacharlah,  11 
Cal.  281.  291,  293,  70  Am.  Dec.   779. 

15.  PERJURY    IS    COMMITTED    by    one 

who,  under  oath,  administered  by  notary 
public,  swears  falsely  for  purpose  of  de- 
termining whether  he  Is  person  who  signed 
deed,  which  he  wished  to  acknowledge,  and 
upon  which  statement  notary  took  ac- 
knowledgment, certified  to  It,  and  annexed 
his  certificate  to  deed. — Ex  parte  Carpenter, 
64  Cal.  267,  268,  271,  30  Pac.  Rep.  816. 

16.  SEAL  OF  NOTARY  sufficient  If  im- 
pressed on  paper. — Connolly  vs.  Goodwin, 
6  Cal.   220,  221. 

Afll davits.— See  KERR'S  CYC.  CODE  CIV. 
PROC.    §9  2009-2015. 

Acknowledsmenta  of  Inatmments.  —  See 
KERR'S    CYC.   CIV.    CODE    §§  1180-1207. 

Notary's  authority  to  take  acknowlcds- 
menta. — See  KERR'S  CYC.  CIV.  CODE 
{§1181-1183. 

Depoaltlona,  generally. — See  KERR'S  CYC. 
CODE   CIV.  PROC.  §§2019-2021. 

Manner  of  taking  depoaltlona  In  atate. — 
See  KERR'S  CYC.  CODE  CIV.  PROC.  §§  2031- 
2038. 

Oatha  and  afllrmatlona,  admlnlatratlon  of 
generally. — See  KERR'S  CYC.  CODE  CIV. 
PROC.   §§2093-2097. 

Authorisation  of  notary  to  admlnlater 
oatha  nnd  alftrmatlona. — See  KERR'S  CYC. 
CODE    CIV.   PROC.   §2093. 

Proteat  as  evidence  of  demand  for  accept- 
ance or  payment. — See  post  §  795. 

Proteat  of  forelirn  bllla. — See  KERR'S 
CYC.  CIV.  CODE  §§8226-3238. 

IVnlver  of  proteat  of  forelgm  bllla. — See 
KERR'S  CYC.  CIV.  CODE  |  3160. 

Proteat  of  foreign  bllla  as  evidenee. — See 
post  §  795. 

Preaentment  for  acceptance. — See  KERR'S 
CYC.  Cnr.  CODE  §§  3186-3189. 

Preaentment  for  payment. — See  KERR'S 
CYC.  CIV.  CODE   §§  3211-8214,   3248. 
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Ebccvae   of   prc«eiitm«nt   and    notice. — See  BII«ct     of    omiImiIob     to     aAz     seal. — Seo 

KBRR'S  CYC  Crv.  CODB  |§  8218-3220.  monoirraphlo   note  74   Am.  Dec  868. 


Place  at  which  ottdal  acta  aiay  be  per-  Validity    of    ackaonrledinneBt    of    laatra- 

formed. — See    monographic    note    by    Irwin       meat  befoie  notary  Interested  In  the 


Taylor,  88  L.  R.  A.  92.  aetlon. — See    monosraphlo    note    by    O.    H. 

Power  oi  notary  to  act  when  attorney  or  Parmele,  88  L.  R.  A.  832;  and  brief  62  Lt.  R. 

party  Inteveatcd* — See  monogrraphic  note  96  A.  790.. 
Am.  Dec.  878. 

§795.    PROTESTS,  PRIMA  FACIE  EVIDENCE   OF  FACTS  STATED. 

The  protest  of  a  notary,  under  his  hand  and  official  seal,  of  a  bill  of  exchange, 
or  promissory  note,  for  non-acceptance  or  non-payment,  stating  the  present- 
ment for  acceptance  or  payment,  and  the  non-acceptance  or  non-payment 
thereof,  the  service  of  notice  on  any  or  all  of  the  parties  to  such  bill  of  exchange 
or  promissory  note,  and  specifying  the  mode  of  giving  such  notice,  and  the 
reputed  place  of  residence  of  the  party  to  such  bill  of  exchange  or  promissory 
note,  and  of  the  party  to  whom  the  same  was  given,  and  the  post-office  nearest 
thereto,  is  prima  facie  evidence  of  the  facts  contained  therein. 

History:     Enacted  March   12,  1872;     amended  March   80,   1874,   Code 
Amdts.  1873-4,  p.  13. 

1.  Applied,  cited,  constnied,  referred  to.  evidence.— ConnoUy  ve.  Ododwin,  6  Cal.  220. 

2.  Certificate  as  evidence.  221;   McFarland  vs.   Pico,   8  Cal.    626.   638; 

KelloflTflT  vs.  Paciflo  B.  Factory,  57  Cal.  827, 

1.    APPLIBD,  CITBD,  CONSTRUED,  RB-  829.    880;   Flsk   VS.  Miller.   68   Cal.    367.    868; 

FERRBD  TO,   etc..   in:   Kelloggr  vs.   Pacinc  Applegarth   va.   Abbott.   64   Cal.    469,   460,    2 

B.  Factory,   57  Cal.   827,   829.  330   (applied);  p^jj^  j^^p    43^ 

Hendy  vs.  Deemond,  62  Cal.  260,  261  (cited);  Certificate   of  olllecr   la   prima   fade   evl- 

Pisk  V8.  Miller,   68  Cal.   367,  868   (applied);  deuces— See  KBRR»S  CYC,  CODB  CIV.  PROC. 

Applegarth   ve.   Abbott.   64   Cal.   469.    460,   8  j  1833. 

Pac  Rep.   48    (cited).  Bntry  by  officer,  pHma  facie  evidence.— 

S.     CBRTIFICATB  OF  A  NOTARY  of  his  See  KBRR'8  CTITC.  CODB  CIV.  PROC.  N  1920, 

acta   on   protestinir  a   note   is   prima  facie  1926. 

§  796.  BEOOBDS  OF,  ON  DEATH  OB  BESiaNATION.  If  any  notary 
die,  resign,  is  disqualified,  removed  from  ofiice,  or  removes  from  the  county  for 
which  he  is  appointed,  his  records  and  all  his  public  papers  must,  within  thirty 
days,  be  delivered  to  the  clerk  of  the  county,  who  must  deliver  them  to  the 
notary's  successor,  when  qualified. 

History:    Enacted  March  12,   1872. 
RealiraatloB,  Taeancy,  flUlnff  of  Tacanclea,  etc. — See  post  ||  996,  1004. 

§797.  OEBTIFIED  COPIES  OF  BEOOBDS  07  A  PBEDEOESSOB.  Every 
aotary  having  in  his  possession  the  records  and  papers  of  his  predecessor  in 
office  may  grant  certificates  or  give  certified  copies  of  such  records  and  papers, 
in  like  manner  and  with  the  same  effect  as  such  predecessor  could  have  done. 

History:    Enacted  March  12,   1872. 
CertMed  eoplea  and  eertUleatea  of  records  and  papera. — See  ante  SB  794,  79S. 


§  798.    FEES  07.    The  fees  of  notaries  are  as  follows : 

For  drawing  and  copying  every  protest  for  the  non-payment  of  a  promissory 
bote,  or  for  the  non-payment  or  non-acceptance  of  a  bill  of  exchange,  draft,  or 
check,  two  dollars. 

For  drawing  and  serving  every  notice  of  non-payment  of  a  promissory  note, 
or  of  the  non-payment  or  non-acceptance  of  a  bill  of  exchange,  order,  draft, 
er  check,  one  dollar. 

For  recording  every  protest,  one  dollar. 
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For  drawing  an  affidavit,  deposition,  or  other  paper  for  which  provision  is 
2x>t  herein  made,  for  each  folio,  thirty  cents. 

for  taking  an  acknowledgment  or  proof  of  a  deed,  or  other  instrument,  to 
include  the  seal  and  the  writing  of  the  certificate,  for  the  first  two  signatures, 
one  dollar  each,  and  for  each  additional  signature,  fifty  cents. 

For  administering  an  oath  or  affirmation,  fifty  cents. 

For  every  certificate,  to  include  writing  the  same,  and  the  seal,  one  dollar. 

History:    EiiActed   March   12,   1872;     amendod   March   16,   1874,   Code 
Amdts.  1873-4,  p.  71. 

§  799.  OFflOIAL  BOND.  Each  notary  must  execute  an  official  bond  in  the 
nun  of  five  thousand  dollars,  which  bond  must  be  approved  by  the  judge  of  the 
superior  court  of  his  county,  and  filed  and  recorded  as  other  official  bonds  of 
county  officers. 

History:   Enacted  March  12,  1872;   amended  April  8,  1880,  Code  Amdts. 
1880   (Pol.  pt),  p.  Id. 


1.  Condition  of  bond. 

2.  Obligee— Who  should  be. 

1.  CONDITION      OF      NOTART*fll      BOND 

should  be  for  faithful  performance  of  duty. 
— ^Tevls  vs.  Randall,  6  CaL  688,  686,  65  Am. 
Dec.  547. 

2.  OBLIGEES — ^Wlio  ahoiild  be. — Immate- 
rial whether  bond  is  payable  to  "the  people 
of  the  state  of  California,"  or  to  *the  state 


of  California."  All  that  Is  requisite  is  that 
bond  should  have  certain  obllf^ee.  Either 
of  the  above  names  is  descriptive  of  same 
soverels:nty  and  may  be  indifferently  used. 
— Tevis  vs.  Randall,  6  Cal.  633,  636.  66  Am. 
Dec.  547. 

See  post  §  801  and  note. 

Liability  on  ofBcfal  bond. — See  post  §  80! 

Official  boada,  seBemlly. — See  post  §§  94' 
986. 


§  800.  TIME  FOB  FILINa  NOTARIAL  BOND,  ETC.  Each  notary  must 
file  his  official  bond,  and  take,  subscribe,  and  file  his  oath  of  office  in  the  office 
of  the  county  clerk  within  twenty  days  from  the  date  of  his  commission,  and 
mnst  transmit  a  certificate  of  the  facts,  under  the  hand  and  seal  of  the  county 
clerk,  together  with  a  copy  of  his  official  oath,  signed  by  him  with  his  own 
proper  signature,  to  the  office  of  the  secretary  of  state,  to  be  filed  therein 
within  thirty  days  from  the  date  of  his  commission. 

History:     Enacted   March   12,   1872;    amended   March   26,    1878,   Code 
Amdts.  1877-8,  p.  24;   March  18,  1903,  Stats,  and  Amdts.  1903,  pp.  191,  192. 

Oadal  oatli,   generally. — See  post   §§  904-  910. 

§801.  LIABILITIES  ON  OFFICIAL  BOND.  For  the  official  misconduct 
or  neglect  of  a  notary  public,  he  and  the  sureties  on  his  official  bond  are  liable 
to  the  parties^  injured  thereby  for  all  the  damages  sustained. 

History:     Enacted  March   12,   1872. 


1.  Applied,  cited,  construed,  referred  to. 
2, 3.  Contributory  negligence  of  grantor. 

4.  Defective  certificates. 

5.  Damage  must  be  shown — Measure  of. 

6.  Extent  of  liability. 

7.  Failure  to  give  notice  of  protest. 

8|  9.  Identity  —  Mere  introduction   not   suffi- 
cient. 

10.  Same— Introduction  by  mortgagee  suf- 

ficient. 

11.  Negligence — ^Degree  of  care. 

12.  Same— Liable   for. 

13.  Ownership  of  property — ^Does  not  certify 

to. 

14.  Sureties  bound  only  for  official  acts. 

15.  Strict  construction  of  bond. 


1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Oakland  Bank  vs. 
Murfey,  68  Cal.  455,  469,  9  Pac.  Hep.  843 
(construed);  McAllister  vs.  Clement,  75  Cal. 
182,  184,  16  Pac.  Rep.  775  (construed);  Heldt 
vs.  Minor.  89  Cal.  115,  118.  26  Pac.  Rep.  627 
(construed);  Joost  vs.  Cralgr.  131  Cal.  604. 
606,  82  Am.  St.  Rep.  374,  63  Pac.  Rep.  840 
(construed). 

2.  CONTRIBUTORY  NEGLIGENCE.— Lia- 
bility of  a  notary  for  negrllgence  does  not 
extend  to  case  where  negrlisence  of  losingr 
party  is  proximate  cause  of  loss. — Bank  of 
Savings  vs.  Murfey.  68  Cal.  455,  9  Pac.  Rep. 
848;  Overacre  vs.  Blake,  82  Cal.  77,  22  Pac. 
Rep.  979:  Hntton  vs.  Holmes,  97  Cal.  208, 
31   Pac.   Rep.   1131. 


§801 


(170) 


OFFICIAL  BOND— UABILITY   ON— BXTKNT  OF. 


[Pt.111. 


8.  Althougrh  a  notary  may  be  erullty  of 
neerlisrence  in  taking^  acknowledgrment  of 
grantor  without  personal  knowledge  or 
proof  of  his  identity,  if  party  injured  was 
also  negligent  in  transaction  and  this  neg- 
ligence contributed  to  or  was  proximate 
cause  of  loss  sureties  of  notary's  bond  are 
not  liable. — Oakland  Bank  vs.  Murfey,  68 
CaL  465,  459,  9  Pac.  Rep.  848. 

4.    DBFfiCTIVB   CERTIFICATBS.— Where 

certificate  of  notary,  by  reason  of  omissions 
therein,  is  so  defective  as  not  to  give  legal 
notice,  by  recording  of  document  to  which 
it  is  attached,  notary  is  guilty  of  negli- 
gence and  is  liable  upon  his  official  bond. 
And  thiw  negligence  is  not  excused  by  fact 
that  certificate  had  been  partially  filled  up 
by  attorney  for  grantee,  for  had  notary 
read  certificate  before  signing  it,  omission 
must  have  been  known  to  him;  if  he  did 
not  read  it,  he  is  equally  guilty  of  negli- 
gence. For  an  officer  who  affixes  his  official 
signature  and  seal  to  document  without  ex- 
amining it  can  scarcely  be  said  to  faithfully 
perform  his  duty. — Fogarty  vs.  Finlay,  10 
Gal.  289.  245.  70  Am.  Dec.  714. 

fit.  damage:  must  BB  shown— Meas- 
ure off — Negligence  or  wrongful  act  of 
notary  in  wrongfully  attaching  his  cer- 
tificate to  mortgage  does  not  render  sureties 
liable  for  amount  of  mortgage  or  for  any 
damage  without  showing  of  damage,  i.  e. 
that  mortgaged  property  had  some  value. — 
McAllister  vs.  Clement,  76  Cal.  182.  184.  16 
Pac  Rep.  775;  Heidt  vs.  Minor,  89  Cal.  115, 
122,  26  Pac.  Rep.  627. 

6.  BXTBNT  OF  LiIABII^ITY. — Condition 
of  bond  to  well  and  truly  perform  and 
discharge  duties  of  notary  public  according 
to  law,  embraces  every  act  which  he  is 
authorized  or  required  by  law  to  do  in  vir- 
tue of  his  effice.  And  for  any  misconduct 
or  negligence  of  duty,  in  any  of  cases  in 
which  he  may  act,  he  is  liable,  on  his 
official  bond,  to  parties  Injured. — Fogarty 
vs.  Finlay,  10  Cal.  239.  246,  70  Am.  Dec. 
714. 

7.  FAILURE  TO  GIVB  NOTICE  OF  PRO- 
TEST of  promissory  note  renders  notary 
liable  for  damage  sustained. — Tevls  vs. 
Randall.  6  Cal.  638.  686.  65  Am.  Dec.  647. 

8.  IDENTITY — Mere  Introdnctloii  not 
saffldeiit. — Notary  is  guilty  of  negligence  in 
taking  and  certifying  an  acknowledg-ment 
of  person  whom  he  does  not  know,  without 
any  proof,  by  oath  or  affirmation  of  credible 
witness,  that  person  Is  one  he  pretends  to 
be.     He   has    no    right    to    certify   that   he 


knows  person  whom  he  does  not  knoir  on 
mere  introduction  of  some  third  person,  and 
if  he  does  bo,  and  loss  results  therefrom,  bo 
renders  himself  and  his  sureties  liable  for 
loss. — Hatton  vs.  Holmes,  97  CaL  208.  211, 
31  Pac.  Rep.  113. 

9.  It  is  not  enough  that  person  whose 
acknowledgment  is  taken  be  Introduced  to 
notary  by  responsible  party,  and  to  take  an 
acknowledgment  upon  such  introduction  is 
negligence  sufficient  to  render  notary  liable 
in  case  certificate  turns  out  untrue. — Joost 
TS.  Craig,  181  Cal.  604.  506,  82  Am.  St.  Rep. 
374,  63  Pac.  Rep.  840. 

l€i>  iBtrodvctltiD  by  mortgagee,  or  agrent 
of  mortgagee,  Is  sufficient  to  protect  notary 
in  taking  acknowledgment  of  person  intrt«- 
duced;  negligence,  if  any,  being  that  of 
mortgagee. — Overacre  vs.  Blake.  82  Cal.  77. 
81,  88,  22  Pac.  Rep.  979. 

11.  NEGMGBNCE— Degree       of       care. — 

Notary  may  take  all  due  precautions  and 
fully  comply  with  statute  and  still  be  de- 
ceived. In  such  case  he  would  not  be  held 
liable,  but  if  he  has  not  fully  complied 
with  statute  he  is  liable. — Joost  vs.  Craig. 
131  Cal.  604.  606,  82  Am.  St  Rep.  374.  63 
Paa  Rep.  840. 

12.  Liable  for. — Notaries,  as  ministerial 
officers,  are  pecuniarily  liable  for  negli- 
gence, regardless  of  Intentions,  whether 
good  or  bad. — Bank  of  Woodland  vs.  Ober- 
haus,  126  Cal.  320.  824.  67  Pac.  Rep.  1070. 

IS.     01¥NBRSHIP     OF     PROPERTY     de> 

scribed  in  Instrument  by  party  who  exe- 
cuted same  is  not  certified  to  by  notary. 
He  is  not  required  to  certify  to  any  such 
fact. — Overacre  vs.  Blake,  82  Cal.  77.  80,  23 
Paa  Rep.  979. 

14.  SURETIES  ARE  BOUlfD  ONLY  FOR 
OFFICIAL  ACTS  of  their  principal  as 
notary,  e.  g.  where  notary  attached  his 
certificate  to  forged  mortgage  and  there- 
after acting  as  real  estate  agent  obtained 
money  on  said  mortgage,  the  sureties  are 
not  liable  for  money  obtained  but  merely 
for  fraudulent  act  In  attaching  certificates. 
— Heldt  vs.  Minor.  89  Cal.  116,  118,  26  Pac. 
Rep.    627. 

15.  OBLIGATION  OF  SITRETIES  IS 
STRICTISSIMI  JURIS  and  nothing  can  be 
taken  by  construction  against  them.  Their 
liability  must  be  found  within  terms  of 
bond.— Heldt  vs.  Minor,  89  Cal.  115.  118.  26 
Pac.  Rep.   627. 

lilabflltles  of  notaries. — See  monographic 
note  82  Am.  St.  Rep.   380. 
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ARTICLE  IV. 

COMMISSIONER    OF    DEED& 

{ 811.  Governor  to  appoint.  §  815.  Fees. 

S  812.  General  duties  of.  8  816.  last  of  commissioners  to  be  published. 

S  813.  Effeet  of  acts  done  by  commissioners.  §  817.  Copy  of  this  article  to  be  transmitted 

S  814.  Oath,  when  to  be  filed.  to  appointee. 

§811.    GOVERNOR  TO  APPOINT.    The  governor  may  appoint  in  each 

state  of  the  United  States,  or  in  any  foreign  state,  one  or  more  commissioners 

of  deeds,  to  hold  office  for  the  term  of  four  years  from  and  after  the  date  of 

their  commission. 

Hlatory:    Enacted  March  12,  1872. 

AppUc^f  dted,  constraedy  referred  to,  etc.,  Pac.  Rep.  89B  (erroneously  cited  for  9  811 
in:  McRose  vs.  Bottyer.  81  Cal.  122,  126,  22       Civil  Code). 

§  812.  GENERAL  DITTIES  OF.  Every  commissioner  of  deeds  has  power, 
within  the  state  for  which  he  is  appointed : 

1.  To  administer  and  certify  oaths ; 

2.  To  take  and  certify  depositions  and  affidavits; 

3.  To  take  and  certify  the  acknowledgment  or  proof  of  powers  of  attorney, 
mortgages,  transfers,  grants,  deeds,  or  other  instrnments  for  record ; 

4.  To  provide  and  keep  an  official  seal,  upon  which  must  be  engraved  the 
arms  of  this  state,  the  words  ''Commissioner  of  Deeds  for  the  State  of  Calif or- 
nia,*'  and  the  name  of  the  state  for  which  he  is  commissioned; 

5.  To  authenticate  with  his  official  seal  .all  his  official  acts. 

History:    Enacted  March  12,  1872. 


AeloiewledsBteBt*     out      of     state.  —  See  Datic«    of    motartco^ — See    ante    8  794    and 

KERR'S  CYC.    CIT.   CODB,  S  1182.  note. 

§  813.  EFFECT  OF  ACTS  DONE  BT  OOMBOSSIONERS.  All  oaths  ad- 
ministered, depositions  and  affidavits  taken,  and  all  acknowledgments  and 
proofs  certified  by  commissioners  of  deeds,  have  the  same  force  and  effect,  to 
all  intents  and  purposes,  as  if  done  and  certified  in  this  state  by  any  officer 
authorized  by  law  to  perform  such  acts. 

History:    Enacted  March  12,  1872. 

§  814.  OATH,  WHEN  TO  BE  FILED.  The  official  oaths  of  commissioners 
of  deeds  must  be  filed  in  the  office  of  the  secretary  of  state  within  six  months 
after  they  are  taken. 

History:    Enacted  March  12,  1872. 

§815.  FEES.  The  fees  of  commissioners  of  deeds  are  the  same  as  those 
prescribed  for  notaries  public. 

History:    Enacted  March  12,  1872. 

§  816.  LIST  OF  COMMISSIONERS  TO  BE  PUBLISHED.  The  names  of 
all  persons  appointed  commissioners  must  be  published  three  times  in  some 
weekly  newspaper  published  at  the  seat  of  government  of  the  state. 

History:    Enacted  March  12,  1872. 

§817.  COPT  OF  THIS  ARTICLE  TO  BE  TRANSMITTED  TO  AP- 
POINTEE.   The  secretary  of  state  must  transmit,  with  the  commission  to  the 
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appointee,  a  certified  copy  of  this  article,  and  of  section  seven  hundred  and 
ninety-eight. 

History:    Enacted  March  12,  1872. 

ARTICLE  V. 

OTHER   OFFICERS. 

9  827.    Court  commissioners.  8  830.    Clerks,   sheriffs,   coroners,   and  othev 

§  828.    Secretary  and  bailiff  of  the  supreme  county  officers,  etc 

court.  §  831.    Attorneys  and  counselors  at  law. 

8  829.    Phonographic   reporters. 

§  827.  OOUBT  OOMMISSIONEBS.  The  mode  of  appointment,  powers,  and 
duties  of  court  commissioners  are  fixed  by  chapter  two,  title  three,  part  one  of 
the  Code  of  Civil  Procedure. 

History:    Enacted  March  12,  1872. 

See  KBRR'S  CYO.  CODB  CIT.  PROG.  |§  2BS,  269. 

§  828.    SEOBETABT  AND  BAILIFF  OF  THE  SUPBEUE  COURT.    The 

mode  of  appointment,  powers,  and  duties  of  the  secretary  and  bailiff  of  the 
supreme  court  are  fixed  by  chapter  two,  title  four,  part  one  of  the  Code  of 
Civil  Procedure. 

History:    Enacted  March  12,  1872. 
Se*  KBRR'S  CTC.  CODB  CIT.  PROC.  ||  265,  2«6. 

§  829.  PHONOOBAPHIO  BEPOBTEBS.  The  mode  of  appointment,  pow- 
ers, and  duties  of  phonographic  reporters  are  fixed  by  chapter  three,  title  four, 
part  one  of  the  Code  of  Civil  Procedure,  and  sections  seven  hundred  and  sixty- 
nine  and  seven  hundred  and  seventy  of  this  code. 

History:    Enacted  March  12,  1872. 
See  KBRR'S  CYC.  CODB  CIT.  PROC.  81  268.     274. 

§  830.  OLEBKS,  SHEBIFFS,  OOBONEBS,  AND  OTHEB  COUNTY  OFFI- 

OEBS,  ETC.    The  mode  of  election  of  clerks,  sheriffs,  coroners,  and  other 

county  and  township  officers  is  fixed  by  part  four  of  this  code. 

History:    Enacted  March  12,  1872. 

Bleetion  of  eoumty  olllcera. — See  post  |  4109. 

§  831.  ATTOBNEYS  AND  OOUNSELOBS  AT  LAW.  The  admission  of 
attorneys  and  counselors  at  law  is  provided  for  and  their  duties  fixed  in  chapter 
one,  title  five,  part  one  of  the  Code  of  Civil  Procedure. 

History:    Enacted  March  12.  1872. 
See  KERR'S  CTC.  CODES  CIT.  PROC.  ||  275,  299. 
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CHAPTER  Vn. 

OXKERAL  PROVISIONS  RBLATINO  TO  DIFFERENT  CULSSES  OF  OFFICBRa 

Artiele  L  Duqualifications,  8§  841-843. 

]  I.  Restrictions  upon  the  Residence  of  Officers,  SS  852-855. 
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ARTICLE  L 

DISQUAUFICATIONa 


8841.  Age  and  dtizenship. 

8842.  Other  disqualifications. 


8  843.    County   officer    not   to   act   as   dep- 
uty. 


§  841.  AGE  AND  CITIZENSHIP.  No  person  is  capable  of  holding  a  civil 
office  who  at  the  time  of  his  election  or  appointment  is  not  of  the  age  of  twenty- 
one  years  and  a  citizen  of  this  state. 

History:    Enacted  March  12,  1872. 


JLypllc^  dtedy  eommtxnedf  referred  to,  eto.. 
In:  People  ex  rel.  Attorney-General  v«. 
Wheeler,  136  Cal.  652,  653,  69  Pac.  Rep. 
4*5  (cited);  Ward  vs.  Crowell,  14S  CaL  687, 
688,  76  Pac  Rep.  491   (cited). 

A«e.— See  KBRR'S  CTirC.  CIT.  CODB,  8  26 
tubd.  1. 

Cfttaeaalilp. — See  ante  8  62. 


CJStfBeaaklp,  reavleite  of  Ivdletal  oflteem. 
•—&e%  KBRR>8  CYC.  CODB  CIT.  PROC. 
88166,  159. 

Do  faeto  ofllcenk — Seo  ante  8  220  and  noM 

E^ecotlTe  oflteers. — See  ante  I  341. 

'WomeB  elltfiUc  to  edoeatlonal  oflee. — 
See  HBlfNINCPS  GBHBRAL  LAWS,  p.   1234. 


§842.  OTHER  DISQUALIFICATIONS.  Provisions  respecting  disqualifi 
cation  for  particular  oflSces  are  contained  in  the  constitution  and  in  the  pro- 
visions of  the  codes  concerning  the  various  offices. 

Hiatory:    Enacted  March  12,  1872. 


flMO  wbern  mwit  bo  «vaUfled.— One 
elected  county  surveyor  must  be  duly  quaii- 
fled  at  time  he  assumes  office.  Statute  does 
not  require  such  qualification  at  time  of 
election. — Ward  vs.  Crowell,  142  Cal.  587, 
589,  76  Pac.   Rep.  491. 

DISQUALIFICATIOBT  FROM  HOl4DnfO 
OFFICE  I  Bribery,  Cons^  Cal.  art.  XX 
HIO.  11,  HBNNIlfG'S  OKNBRAIi  LATITS  p. 
civ;  DveUaiTy  Const.  CaL  art.  XX  S  2,  HBN- 
RDfO^  GElVERAIi  LAWS  p.  ciii:  Bmbeule- 
■eat  or  detaleatloa,  Const.  Cal.  art.  IV  I  21, 
HBlfNING*8  GBNERAIj  LA'WS  p.  Ixxii; 
Federal  ofllee«s«  Const.  Cal.  art.  IV  8  20, 
mUflflBIG'S  OKlfBRAI.  LA^ITS  p.  Ixli; 
Ferscry,  Const  CaL  art.  XX  811*  HElf- 
III]fG»S  GBNBRAIi  IjA'WS  p.  civ;  CM»veraor. 
•U  Const.  Cal.  art.  V  8  8,  HBHlflNG'S  GBN- 
ERAL  liAlVS  p.  Ixxvl;  Holdtns  other  oflee. 
Const  CaL  art  V  812,  HBIVNING'S  GBN- 
ERAL  liAlVS  p.  Ixxvli;  Hlsli  erimes  and 
■IsifBifaaers,  Const.  CaL  art  XX  8  H* 
HBlfHING'S  GBlfBRAIj  LA'WS  p.  Oiv;  Jvdff- 
Mcat  of  iaipeaeliaieBt,  Const.  Cal.  art  IV 
S18.  UKHVUfG'S  OBlfBRAIj  LA'WS  p.  Ixzi; 
Jadlelal    ofleeni    tor   oflee    of    Bon-|«dleial 


eharacter,  Const.  CaL  art  VI  818.  HBH- 
IflNG'S  GENERAL  LA1¥8  p.  Ixxxv;  Lievtea- 
aat-KOveraor  from  koldlas  other  oflee. 
Const  CaL  art  V  816,  HENNING'S  GEN- 
ERAL LA1¥S  p.  Ixxvii;  Members  of  Lests- 
latore.  Const  CaL  art  IV  8  5.  HBNNING'S 
GENERAL  LAUVS  p.  Ixlx;  Same — what  elvll 
offlce  of  profit  taellirlble  to,  Const  Cal. 
art  IV  819.  HENNING'S  GENERAL 
LA^irS  p.  Izzii;  Same— U  iafloeaecd  hy 
reward  or  promise  thereof,  Const.  Cal. 
are.  IV  8  85,  HBNNING'S  GBNBRAL  LA1¥8 
p.  Izzv. 

Malfeasaaec  Im  oflee,  Const.  Cal.  art.  XX 
811,  HBNNING'S  GBNBRAL  LA1¥S  p.  civ; 
Perjory,  Const  CaL  art  XX  811,  HEN- 
NING'S  GENERAL  LAWB  p.  civ;  Lohbylas, 
Const  CaL  art  IV  8  86,  HENNING'S  GEN- 
ERAL LA'WS  p.  Ixxv;  Disqaaliflcatloa  of 
Jadielal  ofleers.— See  KERR'S  CYC.  CODB 
CIV.  PROC.  88  166,  167,  159. 

Bdvcatloaal  oflcea  auiy  he  held  hy  wo- 
mea. — See  HBNNING'S  GBNBRAL  LAl¥fl  p. 
1284. 

Fallvre  of  ofleer  eleet  or  appotateo  to 
Qvallfy. — See  post  8  996. 


8«^864     (174)      OFFICBRS— RBSTRICTIOBTS   UPON   RBSIDBNCB   OF.  [Pt.  IIL 


Fec%  nrluit  Jadletel  otteem  mot  to  receive*  Sex  mot  a  dlsonallfleatleM  for  any 

—Const.  CaL  art  VI  i  15,  HBNNIHO'S  GBN-       tloB.— Const.  CaL  art.  XX  118,  HBHNIBrG^S 
ERAIj  laws  p.  Ixxxlv.  GBHBRAIj   "LAWS   p.   cv. 

§843.  COUNTY  OFFICES  NOT  TO  ACT  AS  DEPXTTY.  No  county  officer 
must  be  appointed  or  act  as  the  deputy  of  another  officer  of  the  same  county, 
except  in  cases  where  the  pay  of  the  officer  so  appointed  amounts  to  a  sum  less 
than  seventy-five  dollars  per  month. 

History:    Enacted  March  30,  1874,  Code  Amdts.  1873-4,  p.  14;    amended 
March  15,  1876,  Code  Amdts.  1875-6,  p.  23. 

County  oflleem. — See  post  8  4101   et  seq.  Powers  of  depatles. — See  post  |  S68. 


ABTICLB  n. 

RESTRICTIONS  UPON  THE  RBSIDBNCB  OF  OPFICBRa 

§  892.    Certain  officers  must  reside  in  Sacra-      8  854.    Bestrictiona  upon   judicial   officers. 

mento.  8  855.    Bestrictions  upon  county  officers. 

8  858.    Absence  from  the  state. 

§  852.    OESTAIN  OFFIOEKS  BIUST  BESIDE  IN  SAOBAMENTO.    The 

following  officers  must  reside  at  and  keep  their  offices  in  the  city  of  Sacra- 
mento: The  governor;  secretary  of  state;  controller;  treasurer  of  state; 
attorney-general;  surveyor-general;  state  printer;  superintendent  of  public 
instruction ;  justices  of  the  supreme  court ;  clerk  of  the  supreme  court ;  reporters 
of  the  supreme  court ;  and  adjutant-general. 

History:    Enacted  March  12,  1872. 

Jiutieca  of  avpreine  eovrt. — See  KBRR'S  Ralea     for     detennlalac     realdenee. — See 

CYC.  CODB  Cnr.  PROC.  §  166.  ante  8  62. 

other  Jodldal  ollleera. — See  post  8  864. 

§  863.  ABSENCE  FBOM  STATE.  No  officer,  state,  county,  or  municipal, 
shall  absent  himself  from  the  state  for  more  than  sixty  days,  unless  upon 
business  of  the  state,  or  with  the  consent  of  the  legislature ;  provided,  that  in 
the  case  of  illness  or  other  urgent  necessity,  the  governor  in  the  case  of  state 
officers,  the  board  of  supervisors  in  the  case  of  county  officers,  the  city  council 
or  other  governing  body  of  the  municipality  in  the  case  of  municipal  officers, 
shall,  upon  a  proper  showing  of  such  illness  or  necessity,  extend  the  time 
herein  limited  for  the  absence  of  any  such  officer  from  the  state. 

History:    Enacted  March  12,  1872;    amended  March  13.  1883,  Stats,  and 
Amdts.  1883,  p.  280;    March  9,  1897,  Stats,  and  Amdts.  1897,  p.  78. 

Abaeaee  from  the  state. — See  post  8  996.  1879    art    VI    8  9,    HBNNING'S    GBNBRAl^ 

Abaence  from  the  state  on  bvalmeas  of  the  LA'WS  p.  Ixxxlli. 

atate    or    of    the    United    States    ahall    not  Jndlelal  oflcera,  forfeiture  of  olllee  If  ab- 

alleet  the  qnestlon  of  residence  of  any  per*  sent    from   state. — See    Const.   1879    art.    VI 

son.— See    Const.    1879    art.    XX   9  12.    HBN-  8  9.  HBNlfIlfC»»S  GBNBRAL  LAIVS  p.  Izxxlil. 

HIBrG'S  GBNBRAI.  LA'WS  p.  civ.  GOTemor,    effect     of    absence     from    the 

Jadldal  olllcer,  consent  of  the  lesrislntnre  state. — See    Const.    1879    art.    V   816,    HBIV- 

not  to  be  ylven  to  absence  of. — See  Const  NINGPS  GBIVBRAIj  LA'WS  p.  Ixxvll. 

§  854.  BESTBIOTIONS  UPON  JXTDIOIAL  OFFICEBS.  Bestrictions  upon 
the  residence  of  other  judicial  officers  are  contained  in  the  Code  of  Civil  Pro- 
cedure. 

History:    Enacted  March  12,  1872. 


Restrictions   on  residence  of  Jndldal   ofleers. — See  KBRR'S  CYC.  CODB  CTV.  PROC. 

88157.  159. 


Ttt.  1,  ch.  VII,  art.  III.1 


OFFICBRS — POWERS    OF    DBPUTUBS. 


<17«)     H 


§  856.    RESTRICTIONS  UPON  OOUNTT  OFFICERS.    Restrictions  upon 
the  residence  of  county  officers  are  contained  in  part  four  of  this  code. 

History:    Enacted  March  12,  1872. 


•A  Tcaldeace  of  countT'  ofll« 

post  814101,  4119. 


Restrletlon*  on  roaldeBCO  of  district  and 
townahlp    oflccm. — See    post    8  4102. 


ARTICLE  m. 

POWERS  OP  DEPUTIES. 
S  865.    Powers  of  deputies. 

§  865.  POWERS  OF  DEPUTIES.  In  all  cases  not  otherwise  provided  for, 
each  deputy  possesses  the  powers  and  may  perform  the  duties  attached  by  law 
to  the  office  of  his  principal. 

History:    Enacted  March  12,  1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Authority — Source  of. 
3w  Same — ^Measure  of. 

4.  Death  of  principal. 

5.  District  attorney  may  act  by. 

6.  Inability  or  absence  of  principaL 

7.  Ministerial  officers  may  appoint. 

8.  Must  act  in  name  of  principal. 


1.  APPIilED,  CITBD,  CONSTRVfla>,  RBS« 
PBRRED  TO,  etc.,  in:  People  vs.  Otto»  77 
Cal.  45,  47.  18  Pac.  Rep.  869  (cited);  Rauer 
vs.  Liowe,  107  Cal.  229,  282,  40  Pac.  Rep. 
337  (construed);  Rice  vs.  Trinity  County, 
110  CaL  247.  251,  42  Pac.  Rep.  809  (cited). 

2.  AUTHORITY — Source  of. — Deputy  of 
executive  officer  is  an  assistant  empowered 
by  law  to  act  in  name  of  officer.  He  is  ap- 
pointed by  principal  officer,  but  his  author- 
ity is  derived  from  statute  which  permits 
his  appointment.  His  functions  are  those 
of  officer  in  whose  stead  he  discharges 
them.  He  Is  not  private  a^ent  of  individual 
who  holds  office. — Hubert  vs.  Mendheim,  64 
CaL  213.   220.   80  Pac.  Rep.  633. 

S.  Ifeftsvre  of.^ — Deputy  has  full  power 
to  do  any  and  all  acts  which  his  principal 
may  perform  by  virtue  of  his  office  wher# 
not  restricted  by  statute. — Muller  vs.  Bogrsra, 
25  CAt   175,    184. 

4.    DEATS  OF*  PRINCIPAIi  does  not  ter- 


minate    authority     of     deputy. — Ward     vs. 
Storey,  18  John.   (N.  T.)   120. 

S.     DISTRICT  ATTORNBY  MAT  ACT  BY 

DBPUTY.— People  vs.  Darr.  61  Cal.  564,  566. 

«.  INABILITY  OR  ABSBlfCB  OF  PRIN- 
CIPAL.— Provision  that  in  case  of  inability 
of  officer  to  perform  his  duties  of  office. 
etc.,  they  shall  be  performed  by  deputy 
durinfir  continuance  of  Inability  should  be 
read  as  an  enlargement  of  powers  of  dep- 
uty and  not  as  restriction  upon  them. — 
Muller  vs.  Bofrsrs,  26  C^l.  175,  184. 

7.  MINISTBRIAIi  OFFICBRS  MAY  ACT 
BY  DBPUTY,  Judicial  officers  cannot. — 
Jobson  vs.  Fennell,  85  Cal.  711. 

8.  NAMB  OF  PRINCIPAL  must  be  used 
by  deputy  in  performingr  official  acts  and 
making  his  returns. — Joyce  vs.  Joyce.  6 
Cal.  449;  Rowley  vs.  Howard,  28  Cal.  401. 
402.  404;  Ditch  vs.  Edwards.  1  Scam.  (111.) 
127,  26  Am.  Dec  414. 

Appointment  of  deputies. — See  post  H  876. 
894. 

Appointment  of  depntlee  by  eonnty  and 
townsklp  ollleen. — See  post   §  4112. 

Deputy  mvst  aet  In  prindpaPa  name. — 
See  monog'raphlo  note  86  Am.  Dec.  414. 

In  wliose  name  aeta  of  depnty  ottcem 
•lionld  be  performed. — See  monogrraphic 
note  by  Irwin  Taylor,  19  L.  R.  A.  177. 

Oath  of  depntlce. — See  post  |  910. 


tt«7B»irr«    a7«> 


APPOINTMBlfT  AND  TBRM— DBP17TIB8. 


[PC  ID. 


ARTICLE  IV. 

APPOINTMEa^  AND  DURATION  OP  TERMS. 


S  875.    Appointments,    'when    not     otherwise 

provided  for. 
S  876.    Deputies  and  subordinate  officers. 
S  877.    Number  of  deputies. 


§  878.    Term  of  office,  when  not  preseribedi 
8  879.    Holding  over  until  successor  is  qnali- 
fied. 


§875.    APPOINTMENTS  WHEN  NOT  OTHERWISE  PROVIDED  FOR. 

Every  ofl5cer,  the  mode  of  whose  appointment  is  not  prescribed  by  the  con- 
stitution or  statutes,  must  be  appointed  by  the  governor. 

History:    Enacted  March  12,  1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  "Appointment"  —  "Election"  —  Distinction 

between. 

3.  Capacity — ^Appointing  power  not  judge  of. 

4.  Vacancy — Must  be  before  appointment. 


1.  APPLUBD,  CITBD,  CONSTRUED,  RB- 
FERRBD  TO,  etc.,  In:  People  ex  rel.  Menzies 
vs.  Gunet,  110  CaL  447,  461,  42  Pac.  Rep. 
968   (cited). 

2.  DISTINCTION  BSSTl^VBElf  «<ELBC- 
TION»  AND  "APPOINTMENT^  Is  that 
former  carries  idea  of  choice  in  which  all 
who  are  to  be  affected  participate,  whereas, 
from  latter  is  understood  that  duties  of 
appointee  are  for  others  than  those  by 
whom  he  is  appointed.  It  Is  ffenerally 
made  by  one  acting  under  delegrated  powers 
while  election  is  direct  choice  of  ali  mem- 
bers of  body  from  whom  choice  can  be 
made. — ^Wickersham  vs.  Brittan,  98  Cal.  84, 
37,  28  Pac  Rep.  792,  29  Id.  51,  15  L.  R.  A. 
106. 

S.  CAPACITY  OF  AN  APPOINTEE  to 
hold  office  cannot  be  conclusively  deter- 
mined by  appointing  power,  which  has  Just 
such  powers  as  act  authorlzingr  it  to  make 
appointments  confers  upon  it,  and  its  ap- 
pointees must  be  of  classes  of  persons  pre- 
scribed in  such  act. — ^People  ex  rel.  Palmer 
vs.  Woodbury,  14  Cal.  48,  46.  47. 

4.  TACANCY  MUST  EXIST*— Where  no 
term  of  office  is  fixed  and  no  authority 
given  appointingr  power  after  making  orig- 
inal appointment  except  to  fill  vacancies, 
governor    cannot    appoint    In    absence    of 


vacancy  or  create  and  fill  vacancy  by 
appointing  some  one  to  succeed  an  incum- 
bent.— People  ex  rel.  Hinton  vs.  Hammond, 
66  Cal.  664,  667,  6  Pac  Rep^  741;  People  ex 
rel.  Menzies  vs.  Qunst,  110  Cal.  447,  452. 
42  Pac   Rep.   968. 

AppotMtee  to  kold  for  vaexplrcd  tci 

See  post  81008a. 

DiatlnctloB  kotwecm  '^leetlott''  of 
amd  <<appolBtiiieiif   of  oflloevs. — See   mono- 
graphio  note  by  B.  A.  Rich,  16  L.  R.  A.  106. 

Conatltntloiial  power  of  appotntmoBt  to 
office. — See  note  by  Robert  Desty,  8  Ia  R. 
A.    228. 

Governor  to  Ml  Taeamelea  Im  offleoo  where 
■o  other  pnnrimiom  la  made. — See  post  I  999. 

Leglalatare  may  direct  whether  officer  he 
elected  or  appointed  if  there  be  no  con- 
stitutional provision  on  the  subject. — See 
Const.  1879  art  XX  1 4.  HENNING'S  GBN- 
BRAIi  I.AWS  p.  dv;  also  ante  |  880. 

Power  to  appolBt  to  office,  whether  cmcm- 
tlally  an  execvtlTc  fsnctloa. — See  mono- 
graphic note  18  Am.  St.  Rep.  126. 

Power  to  appoint  to  office  an  execatlTC 
function. — See  briefs  21  L.  R.  A.  539;  29 
L.  R.  A.  118. 

"Whether  the  power  of  appointment  to 
office  Is  pvrely  an  execvtlTo  act — power  of 
courts  or  Judges  to  appoint  to  office. — See 
monographic  note  by  B.  A.  Rich,  16  L.  R. 
A.    787. 

Term  of  appointee  of  office  to  be  fllled  hy 
••▼«w»or  with  conaent  of  the  senate,  etc — 

See  post  1 1000. 


§876.  DEPUTIES  AND  SUBORDINATE  OFFIOEBS.  All  assistants, 
deputies,  and  other  subordinate  officers,  whose  appointments  are  not  other- 
wise provided  for,  must  be  appointed  by  the  officer  or  body  to  whom  they  are 
respectively  subordinate. 

History:    Enacted  March  12,  1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Contract  of  employment  not  implied. 

3.  Ministerial  officers  may  appoint. 
4, 5.  Officer,   not    the   individual,   makes   ap- 
pointments. 

6,7.  "When  and  for  what  deputy  may  be  ap- 
pointed. 
8,  9.  Writing,  when  appointment  must  be  by. 


1.     APPLIED,  CITBD,  CONSTRUBD,  lUD- 
^'KRRBD  TO.  ato.  In:  Hubert  vs.  Meadhelm. 


64  Cal.  218.  220,  80  Pac.  Rep.  638  (con- 
strued); RosborouiTh  vs.  Boardman,  67  Cal. 
116,  118,  7  Paa  Rep.  261  (cited);  Kenyon  vs 
Western  Union  T.  Co.,  100  Cal.  464,  468,  85 
Pac   Rep.   76    (construed). 

S.  CONTRACT  OF  BMPl^OTMENT  for 
any  length  of  time  or  otherwise  than  at 
pleasure  of  officer  making  appointment  Is 
not  implied  by  appointment  as  deputy. — 
Kenyon  vs.  Western  Union  Tel.  Co.,  lOf 
Cal.  464.  468,  86  Pac.  Rep.  76. 


fit  I»^«  TUy  art.  rv.] 


DBPUTIBS— TKRM  NOT  PRBBCRIBBO. 


<177)     11877,878 


IL  mifflSTBRIAIi  OFFICER,  e.  ff .  a  con- 
stable, may  appoint  deputies. — Taylor  vs. 
Brown.  4  Cal.  188,  60  Am.  Dec  604. 

4.  POWKR  OF  APPOINTINQ  DEPVTIBS 
19  nr  OFFICBSB  and  not  in  the  man  who 
happens  to  hold  the  office. — Kenyon  vs. 
Western  Union  Tel.  Co.,  100  Cal.  454,  468, 
S6  Pac  Rep.  76. 

Sk    Power    of    appolmtins    deputies    Is    in 

officer  and  not  In  the  man,  and  official  ex- 
istence and  power  to  appoint  of  officer  must 
be  regarded  as  limited  by  commencement 
and  end  of  his  term.  If  principal  officer  is 
chosen  for  second  term  he  is  not,  durinff 
second  term,  the  appointing  power  which 
nominated  deputies  durlnsr  first  term,  and  If 
he  shall  retain  deputy  appointed  for  first 
term  without  formal  reappointment  he  will 
be  held  to  have  reappointed  deputy  and  may 
then  remove  him,  as  under  |  878,  and  sec- 
ond appointment  of  deputy  like  first  is  at 
)]easure  of  appointingr  power. — Hubert  vs. 
Mendbeim,  64  Cal.  218,  S20,  80  Pac.  Rep. 
6S3. 

C  WHKlf  AND  FOR  "WHAT  DBPVTY 
HAT  BB  APPOUVTBD. — General  ruSe  is 
that  an  officer  has  no  authority  to  appoint 
deputy  unless  it  is  especially  conferred, 
especially  where  duties  of  office  involve 
trust,  skill,  and  confidence,  and  if  deputy 


cannot  be  appointed  mere  clerk  or  employee 
cannot  be  empowered  by  an  officer  to  per- 
form official  acts. — Rauer  vs.  Lowe,  107  Cal. 
229,  282,  40  Pac.  Rep.  887. 

7.  Where  act  directing  appointment  of 
clerk  is  silent  as  to  deputies  he  may  ap- 
point and  act  by  deputies  and  is  responsible 
for  their  acts  by  virtue  of  office. — Bonds  vs. 
State,  1  Mart  &  Y.  (Tenn.)  143,  17  Am. 
Dec.   795. 

8.  ^WRITTEN  APPOIHTMBNT  OF  DEP- 
UTY IS  ESSENTIAL  where  statute  so  re- 
quires, but  an  assiernment  of  duties  to 
deputy  need  not  be  in  writing:  if  statute  Is 
silent  on  subject. — Tidball  vs.  Halley,  48 
Cal.    610,    618. 

8.  WritlBff  la  mot  essential  to  appoint- 
ment of  deputy.  It  may  be  by  parol  if  no 
statute  prescribe  otherwise. — Bonds  vs. 
State,  1  Mart.  &  Y..(Tenn.)  148,  17  Am.  Dec. 
796-798. 

AppolBtneat  of  deputies. — See  post  |  4112. 

Appointment  of  deputies  most  Ibe  made  by 
wHtln#  filed  In  olllee  of  appointing  power. — 
See  post  1894. 

Aliens  not  to  be  appointed. — See  HEN- 
NINO'S  GENERAL  ULWS  p.  18. 

Contract  to  employ  person  as  deputy. — 
See  mono^aphio  note   42  Am.  Rep.   220. 


§877.    NTTMBES  OF  DEPTTTIES.    When  the  number  of  such  deputies  or 

rabordinate  ofiScers  is  not  fixed  by  law,  it  is  limited  only  by  the  discretion  of 

the  appointing  power. 

History:    Enacted  March  12,  1872. 

Applied,  dted,  eonstracd,  referred  to,  etc..  Discretion  In  appointment  of  depntlea.-- 

in:  People  vs.  Waite,   102  Cal.   261,   262,  86  See  post  9  4112. 

Pac  Rep.  618   (cited) ;  Rice  vs.  Trinity  Co..  As  to  general  powers  and  dntles  of  depn- 

110  CaL  247,  251,  42  Pac  Rep.  809  (cited).  ties,  see  ante  I  866  and  note. 

§878.  TEBM  07  OFFICE,  WHEN  NOT  PBESOKIBED.  Every  office  of 
which  the  duration  is  not  fixed  by  law,  is  held  at  the  pleasure  of  the  appointing 
power. 

History:    Enacted  March  12,  1872. 


L  Applied,  cited,  constnied,  referred  to. 

2.  ConBtitational  law — Statute  fixing  term 
longer  than  foar  years  Toid. 
3|4.  Office  and   employment,   distinction  be- 
tween. 

5.  Bemoval  of  appointee. 

1.  APPLIBD,  CITBD,  CONSTRUED,  RB- 
FBRRED  TO^  etc,  in:  Hubert  va  Mend- 
helm,  64  Cal.  218,  220,  80  Pac.  Rep.  633 
(construed);  Kenyon  vs.  Western  Union  T. 
Co.,  100  CaL  464,  457,  85  Pac  Rep.  76  (<!on- 
strned). 

X  CONSTITirriONAIi  ULW,—9tntnte  flac- 
las  term  of  ofllce  at  five  years  is  invalid 
and  leaves  term  at  pleasure  of  appointinfT 
power.  Clause  is  wholly  void;  not  merely 
void  as  to  excess  over  four  years. — People 
va  Perry,  79  Cal.  106,  114,  21  Pac  Rep.  428. 

&     OFFICES     AlfD     BMPLOYMIOlfT— Dla- 

tla«ttoB« — ^An    ofllce    is    created    by    statute 
suthorislnff   appointment   of   physician    for 

Pol.  C— 12 


county  hospital,  fixlngr  term  for  which  he 
shall  be  appointed,  providingr  for  his  salary 
and  prescribing  his  duties. — People  ex  rel. 
Flint  vs.   Harring:ton,   63   Cal.   257,   260. 

4.  Poorer  to  create  am  Imdellnite  amnber 
of  pablle  offlcem  with  varying:  duties  and 
compensation  cannot  be  deleg:ated  to  board 
of  supervisors,  and  therefore  physician  em- 
ployed by  board  of  supervisors  to  treat  In- 
digent sick  of  county  Is  not  an  officer  but 
mere  employee  of  board. — People  vs. 
Wheeler,  136  Cal.  652,  655,  69  Pac.  Rep.  435; 
People  vs.  Shearer,  143  Cal.  66,  68,  62  Pac. 
Rep.  818. 

6.  RBMOVAL  FROM  OFFICES  cannot  be 
made  by  the  governor  of  an  officer  ap- 
pointed by  him,  where  duration  of  office 
is  fixed  by  law  creating  it,  and  where  there 
is  provision  for  removal  during:  time  lim- 
ited for  continuance  of  office.  Provision  of 
law  that  an  office  shall  be  held  during 
pleasure  of  authority  making  appointment 
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obviously  means  that  in  an  office  the  term 
of  which  is  not  fixed  by  law  the  incumbent 
may  be  removed  at  pleasure  of  appolntingr 
power,  but  where  tenure  Is  defined,  then 
officer  shall  hold  for  his  full  term.  The 
lang:uasre  "where  the  duration  is  not  pro- 
vided by  law  shall  hold  at  the  pleasure  of 
the  authority  making  the  appointment,"  Is 
to  be  taken  in  negative  sense  when  dura- 
tion has  been  provided,  and  rule  expressio 
uniuB  est  excluslo  alterlus  must  grovern. — 


People  ex  reL  Finlay  vs.  Jewett,  6  Cal. 
291.   293. 

See  coBatliiiUett  of  GallfomUi  art.  XX  1 16. 
HUNPriNCS   GENERAL  LAWS  p.  CV. 

OIBcc — IBVhnt  1%  and  how  dlstiasvlalicd 
from  mere  employment. — See  monogrraphlc 
note  72  Am.   Dec.   179. 

IVIio  are  vvblic  olllcem. — See  monogrraphlc 
note  by  A.  P.  Will.  17  L.  R.  A.  243. 

'What  acta  of  ofllcem  are  aad  what  are  mot 
offldaL — See  note  6  Am.  St.  Rep.  130. 


§879.    HOLDING  OVEB  UNTIL  SUOOESSOB  IS  QUALIFIED.    Every 

officer  must  continue  to  discharge  the  duties  of  his  office,  although  his  term  has 
expired,  until  his  successor  has  qualified. 

Hlttory:    Enacted  March  12,  1872. 


1. 
2. 

3. 
4-6. 

7-9. 


10. 
tl,  12. 
13, 14. 

15. 

16. 
17-21. 

22. 
23-25. 

26. 

27,  28. 


Applied,  cited,  construed,  referred  to. 

Appointive  office  not  held  until  elec- 
tion. 

Applies  to  what  offices. 

Appointment  requiring  consent  of  sen- 
ate. 

Constitution  —  Provision  prohibiting 
longer  term  than  four  years  not  vio- 
lated. 

Same — Second   term   prohibited* 

Death  of  offijcer  elect. 

Failure  to  hold  election. 

Failure  of  election — Tie  vote. 

Failure  of  officer  elected  to  qualify. 

Not  a  new  term — Extension  of  old. 

"Qualify,"  definition  of. 

Rule  founded  on  necessity. 

Term  not  revived  by  subsequent  dis- 
ability of  successor. 

Term  may  be  precise  and  limited. 

Void  appointment  of  successor. 


1.  APPLIBO,  CITBD,  CONSTRUESD,  RE- 
FERRED TO,  etc.,  in:  People  ex  rel.  Par- 
kinson vs.  DifiScU,  49  Cal.  407,  411,  412, 
413  (construed):  Myers  vs.  Alameda  Co.,  60 
Cal.  287,  289  (applied);  Treadwell  vs.  Yolo 
Co.,  62  Cal.  663,  566.  567,  670  (construed  and 
applied);  People  ex  yel.  Culbertson  vs.  Pot- 
ter, 63  Cal.  127,  128  (cited);  People  ex  rel. 
Hinton  vs.  Hammond,  C6  Cal.  664,  667,  6 
Pac.  Rep.  741  (referred  to);  French  vs. 
Santa  Clara  Co.,  69  Cal.  619,  620,  11  Pac. 
Rep.  80  (applied);  People  vs.  Tyrrell,  87 
Cal.  476,  478,  479,  26  Pac.  Rep.  684  (con- 
strued); People  vs.  Edwards,  93  Cal.  163, 
166,  167,  28  Pac.  Rep.  831  (construed); 
People  vs.  Ward,  107  Cal.  236,  237,  40  Pac. 
Rep.  638  (construed);  People  vs.  Hammond, 
109  Cal.  384,  388,  42  Pac.  Rep.  36  (con- 
strued); People  vs.  Knight,  116  Cal.  108,  110. 
47  Pac.  Rep.  926  (construed);  Dillon  vs. 
BIcknell,  116  Cal.  111.  114,  47  Pac.  Rep.  937 
(cited);  People  vs.  Chaves,  122  Cal.  134,  139, 
54  Pac.  Rep.  696  (cited);  People  vs. 
Wheeler,  136  Cal.  662,  664.  69  Pac.  Rep.  436 
(cited);  People  vs.  Campbell.  138  Cal.  11, 
16.  70  Pac.  Rep.   918   (construed). 

2.  APPOINTIVE  OPPICB— Not  held  mi- 
tn  election. — Provision  of  statute  that  an 
officer  shall  be  appointed  by  governor  and 
shall  hold  his  office  for  term  of  four  years 
and  until  his  successor  is  elected  and  quali- 
fied,  does  not  authorize  appointee  of  grov- 


ernor  to  hold  office  until  his  Buccessor  has 
been  elected  by  the  people,  there  belngr  no 
statute  that  office  shall  be  filled  by  election. 
Statute  should  be  construed  that  at  expira- 
tion of  term  of  four  years  rigrht  of  srovernor 
to  appoint  successor  of  first  incumbent  Is 
same  as  for  original  appointment. — People 
vs.  Knight,  116  Cal.  108,  109,  47  Pac  Rep. 
926. 

S.  Applies  to  what  olllceni. — This  section 
does  not  in  terms  give  authority  to  Incum- 
bent of  an  office  to  hold  same  after  his  term 
has  expired,  but  merely  imposes  certain 
duties  upon  him  whenever  he  is  authorised 
to  hold  over  after  expiration  of  his  term. 
There  are  many  offices,  especially  those 
created  by  legislature,  in  which  incumbent 
Is  authorized  to  hold  office  until  election 
and  qualification  of  his  successor,  and  full 
effect  can  be  grlven  to  1 879  by  limiting 
provision  to  such  officers,  but  when  term 
of  office  is  fixed  by  constitution  in  definite 
and  precise  langruage,  as  it  is  In  case  of 
Judges  of  superior  court.  It  Is  not  competent 
for  legislature  to  extend  that  term. — People 
vs.  Campbell,  188  Cal.  11,  16,  70  Pac.  Rep. 
918. 

4.  APPOINTMENT  REQUIRING  CON- 
SENT OF  SENATE. — Incumbent  of  appoint- 
ive office  requiring  consent  of  senate  to 
an  appointment  is  continued  in  office  after 
expiration  of  his  term  until  his  successor  be 
appointed  and  qualified  by  virtue  of  this 
section,  and  there  is  no  vacancy  In  such 
sense  which  would  authorize  governor  to 
fill  it  without  consent  of  senate  first  had. — 
People  ex  rel.  Parkinson  vs.  Bissell,  49  Cal. 
407,    411,    412. 

5.  Term  of  person  appointed  hy  vovemor 
to  flit  olllce,  provided  by  §  1000  post,  holds 
only  until  adjournment  of  next  session  of 
legislature,  and  expires  upon  adjournment 
of  next  session  of  legislature,  and  his  suc- 
cessor may  take  his  place;  but  if  no  sue 
cesser  has  been  appointed,  then  incumbent 
shall  continue  to  discharge  duties  of  office 
as  provided  by  this  section,  and  no  va- 
cancy exists,  as  governor  is  authorized  to 
fill  it  by  appointment  of  successor. — People 
vs.  Tyrrell,  87  Cal.  475,  478,  25  Pac.  Rep. 
684. 

••  Appointee  of  governor  to  fill  vacancy 
in  an  office  provided  to  be  filled  by  appoint- 
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ment  of  flrovernor,  with  consent  of  senate, 
(or  term  of  four  years  and  until  successor 
of  officer  be  appointed  and  "qualified,"  and 
in  case  of  vacancy  governor  shall  fill  by 
appointment  until  next  meeting  of  legisla- 
ture, appointee  to  fill  vacancy  when  lesris- 
lature  not  In  session,  holds  over  where  gov- 
ernor makes  no  appointment  with  consent 
of  senate  at  next  meeting  of  legislature, 
and  there  Is  no  vacancy  in  office  so  as  to 
bring  into  operation  authority  of  governor 
to  fill  vacancy. — State  ex  rel.  Richardson 
▼a  Henderson,  4  Wyo.  635,  35  Pac.  Rep.  517. 

7.  CemtltiitloBal   provlsloB   mot  violated. 

—This  section  is  not  in  conflict  with  pro- 
vision of  constitution  that  duration  of 
any  office  not  provided  for  by  constitution 
may  be  declared  by  law,  but  in  such  case 
shall  not  exceed  four  years.  This  does  not 
mean  office  shall  cease  to  exist  after  con- 
stitutional limit  has  expired,  but  word 
'duration*'  means  the  term  which  may  be 
fixed  as  limit  beyond  which  incumbent's 
right  by  election  or  appointment  shall  not 
fxtend,  but  notwlthtitandlng  incumbent's 
term  be  at  an  end  by  lapse  of  time  he  may 
remain  in  exercise  of  duties  of  office  as  Its 
locum  tenens  until  his  successor  is  elected 
or  appointed.  He  then  holds  position  not 
as  Incumbent  by  election  or  appointment, 
bat  because  public  necessities  require  that 
ofllce  shall  not  be  without  person  in  its 
possession  having  authority  to  perform 
duties  pertaining  to  it.  This  continuance  Is 
not  an  extension  of  term;  it  is  expressly 
limited;  an  Incumbency  by  sufferance  for 
public  convenience  and  subject  to  be  de- 
termined whenever  proper  authorities  may 
act  effectively. — People  ex  fel.  Madden  vs. 
Stratton,  28  Cat.  382.  888,  889. 

8.  Constitutional  provision  that  no  term 
of  office  created  by  legislature  shall  exceed 
four  years  does  not  forbid  holding  over 
until  successor  has  been  chosen  and  quali- 
fied. It  merely  limits  Incumbent's  term  by 
election  or  appointment. — People  vs.  Ed- 
wards. 98  Cal.   163,  158.  28  Pac.  Rep.  881. 

9l  C«>astltntlonaI  provision  inhibiting 
creation  af  lonarcr  term  of  ofllce  than  four 
years  is  not  violated  by  provision  that 
officers  hold  over  until  their  successors  are 
elected  and  qualified. — Sipe  vs.  People  ex 
rel.  Milliken.  26  Colo.  127,  66  Pac.  Rep.  571; 
State  ex  rel.  "Wagner  vs.  Compson,  34  Oreg. 
2S.  S4  Pac  Rep.  849. 

16.  Second  teraa  problblted. — Where  con- 
stitution prohibits  second  term,  officer  will 
hold  over  until  successor  is  qualified,  such 
being  simply  prolongation  of  old  term. — 
Carr  vs.  Wilson.  82  W.  Va.  419,  9  S.  B. 
Rep.  31,  8  L.  R.  A.  64. 

11.  DEATH  OP  OFFICER  EI^BCT. — 
Where  an  officer  dies  between  date  of  his 
election  and  time  appointed  for  his  going 
into  office,  term  of  incumbent  ceases  at 
latter  time  and  he  acquires  no  right  to  a 
fixed  and  definite  new  term  or  tenure,  but 
merely  to  a  holding  of  office  until  a  proper 
person  be  appointed  and  qualified  to  fill 
vacancy. — ^People  vs.  Ward,  107  Cal.  836, 
239.  40  Pac.  Rep.  588. 

12.    Death  of  an  iHBcer  after  kla  election 


and  qnallllcatloa  and  before  expiration  of 
Incumbent's  term  of  office  creates  vacancy 
after  expiration  of  term  for  which  incum- 
bent was  elected.  Election  and  qualification 
of  successor  terminated  term  of  incumbent 
and  devested  him  of  his  contingent  term 
in  case  no  successor  should  be  elected  or 
qualified,  and  death  of  successor  elected 
conferred  no  new  right  upon  incumbent. — 
State  ex  rel.  Johnson  vs.  Albert,  56  Kan. 
154.   40  Paa  Rep.   286. 

18.  FAILURE  TO  HOLD  ELECTION  does 
not  create  such  vacancy  as  authorizes  gov- 
ernor to  fill  office  by  appointment.  There 
is  nothing  in  law  or  in  reason  in  absence 
of  express  statutory  provisions  which  re- 
quires that  incumbent  should  be  supplanted 
by  appofhtees  in  whose  selection  people 
have  no  voice. — Treadwell  vs.  Yolo  Co.,  62 
Cal.  668,  570. 

14.  Under  provision  that  an  officer  shall 
hold  until  his  successor  be  elected  and 
qualified,  one  holding  by  appointment  will 
hold  for  succeeding  term  in  case  no  election 
occurs  at  time  appointed. — People  vs. 
Hardy,  8  Utah  68,  29  Pac.  Rep.  1118,  1119. 

IS*     Wliere  tie  vote  prevents  eleetlon   of 

successor  incumbent  holds  over  under  his 
former  commission. — ^Meyer  vs.  Culver,  4 
Arls.  145,  86  Pac  Rep.  984. 

16.  FAILURE  TO  Q,UALIFY  by  person 
elected  to  office  leaves  vacancy  which  may 
be  filled  by  proper  appointment,  but  until 
such  appointment  be  made  incumbent  is 
entitled  to  office  by  virtue  of  this  section. — 
French  vs.  County  of  Santa  Clara,  69  Cal. 
519,  520,  11  Paa  Rep.  80. 

17.  NOT  A  ITEW  TERM. — ^Where  term  of 
office  Is  fixed  and  determined,  provision  re- 
quiring officer  to  continue  to  discharge 
duties  of  his  office,  although  his  term  has 
expired,  until  his  successor  has  qualified, 
adds  an  additional  contingency  and  de- 
feaslbillty  to  term  originally  fixed,  and  ex- 
cludes the  possibility  of  vacancy  and. 
consequently,  power  of  appointment,  except 
in  case  of  death,  resignation,  or  like,  and 
therefore  offices  to  which  section  applies 
are  held  by  same  title  or  by  as  high  and 
lawful  tenure  after  prescribed  term  until 
election  and  qualification  of  a  successor  as 
before  and  during  such  term. — People  vs. 
Edwards,  98  Cal.  153,  156,  28  Pac.  Rep.  831. 

18.  Where  Incumbent  continues  to  dis- 
charge duties  of  his  office  after  expiration 
of  his  term  it  Is  not  new  term,  but  con- 
tinuation in  effect  of  term  under  which  he 
entered  office,  and  sureties  upon  his  bond 
are  liable  for  any  official  delinquency  occur- 
ring while  he  thus  holds  over  his  term  to 
same  extent  as  though  delinquency  had 
occurred  during  term  for  which  he  was 
elected. — ^People  vs.  Hammond,  109  Cal.  384, 
389,  42  Pac.  Rep.  36. 

19.  Aet  changing  time  for  holding  elee- 
tlon for  county  officers  Is  not  unconstitu- 
tional because  If  read  with  this  section  it 
would  operate  to  extend  term  of  Incum- 
bent.— ^Treadwell  vs.  Tolo  Co.,  62  Cal.  363, 
865. 

90.     Section    not   vnconatltntlonal   as    ex- 
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tendingr  term  of  an  officer  beyond  period 
for  which  he  Is  elected  or  appointed.  It 
applies  only  to  officers  elected  or  appointed 
after  Its  enactment  and  does  not  extend 
their  term  but  forms  part  of  law  which 
establishes  it.  They  are  elected  or  ap- 
pointed in  view  of  possible  event  that 
their  successors  may  not  qualify  within 
definite  period  which  constitutes  the  term. 
In  case  successor  shall  so  qualify,  when 
read  in  connection  with  other  provisions  of 
code  relatingr  to  terms  of  onice,  It  Is  to  be 
read  In  connection  with  the  provision  that 
each  officer  is  elected  or  appointed  for 
definite  period  and  such  additional  time,  If 
any,  as  may  elapse  between  expiration  of 
definite  period  and  qualification  of  his  suc- 
cessor (dls.  op.). — Treadwell  vs.  Yolo  Co., 
62    Cal.    663,    567. 

21.  Rlsht  to  kold  over  until  anceessor 
!■  legally  elected  and  qnalllled  Is  as  much 
part  of  term  of  office  as  regrular  period 
prescribed  by  statute,  so  that  lengrth  of 
term  depends  upon  election  of  successor. — 
People  vs.  Hardy,  8  Utah  68,  29  Pac.  Rep. 
1118,   1119. 

22.  **Q,VA1j1VY^  as  used  In  this  section 
has  well -defined  meaning.  It  means  to  take 
such  steps  as  statute  requires  before 
person  elected  or  appointed  to  an  office  is 
allowed  to  enter  on  discharge  of  his  duties, 
as  to  file  sufficient  bond  and  take  and  sub- 
scribe official  oath,  etc. — State  ex  rel.  John- 
son vs.  Albert,  65  Kan.  164,  40  Pac.  Rep. 
286.   287. 

23.  RUIjK  founded  ON  NRCBSSITT. — 
Rule  that  an  officer  will  not  be  considered 
out  of  office  merely  by  limitation  of  his 
term  is  founded  upon  necessity  to  pre- 
vent vexatious  embarrassment  In  public 
service.  In  absence  of  statute  authorisin? 
or  requiring  blm  to  hold  until  qualification 
of    his    successor,    a   vacancy    would    occur 

ipon  expiration  of  his  term,  but  notwlth- 
^tandiner  law  for  public  convenience  em- 
powers him  to  continue  to  occupy  office, 
by  so  holding  over  he  acquires  no 
right  to  new  fixed  and  definite  term.  He 
is  make-shift  merely,  locum  tenens,  tem- 
porarily filling  public  office,  which  it  is 
not  expedient  to  permit  to  stand  without 
Incumbent.— People  vs.  Ward,  107  Cal.  286, 
239,   40  Pac.   Rep.   638. 

24.  APPOINTING  POIVBR  GIVBN  GOV- 
JS2RNOR  IS  TO  PREVENT  PUBLIC  INCON- 
VENIENCE from  want  of  party  authorized 
to  discharge  duty  of  public  office,  and  when 
iherc  Is  party  expressly  authorized  to  dis- 
charge those  duties  temporarily  until  power 
upon  whom  duty  of  election  or  appointment 
Is  devolved  can  regularly  act  there  Is  no 
occasion  for  calling  into  exercise  this  ex- 
traordinary power  vested  in  governor.     It 


is  more  proper  that  officers  elected  by  peo- 
ple should  hold  over  than  that  their  duties 
should  devolve  upon  those  in  whose  selec- 
tion people  have  had  no  voice. — People  ex 
rel.  Balrd  vs.  Tllton,  87  Cal.  614.  C21« 
622. 

26.  No  vacancy  In  an  office  occurs  so 
long  as  person  elected  or  appointed  to  fill 
it  continues  to  discharge  duties  pertaining 
to  it.  The  reason  Is  that  "every  officer 
must  continue  to  discharge  duties  of  his 
office,  although  his  term  has  expired,  until 
his  successor  Is  elected  and  qualified." — 
People  ex  rel.  Hinton  vs.  Hammond,  66 
Cal.   664,  667,  6  Pac.  Rep.  741. 

2tt.  TERM  NOT  REVIVED.  —  Election, 
qualification,  and  entry  Into  office  of  suc- 
cessor terminates  term  of  incumbent,  and 
if  it  be  afterwards  determined  that  succes- 
sor was  not  eligible  to  office  it  does  not 
revive  right  of  the  former  Incumbent,  but 
a  vacancy  in  the  office  exists  (McFarland, 
J.,  dls.  op.). — People  ex  rel.  Drew  vs.  Rod- 
gers.  118  Cal.  893,  896,  46  Pac.  Rep.  740, 
60   Id.    668. 

27.  TERM  MAT  RE  PRECISE  AND  LIM- 
ITED.— Langruage  of  statute  may  be  such 
as  to  show  an  intention  to  fix  and  limit  pre- 
cisely term  of  officer  so  that  at  particular 
time  his  authority  will  cease,  although 
absolute  vacancy  and  absence  of  authority 
will  result  therefrom,  but  unless  such  inten- 
tion appears  officer  is  entitled  to  exercise 
functions  of  office  until  another  person  is 
qualified  to  assume  them. — People  ex  rel. 
Parsons  vs.  Edwards,  98  Cal.  153,  158,  28 
Pac.  Rep.  831. 

28.  Saperlor  'Jndse  not  Ibelns  entitled  to 
hold  olllce  after  bis  term  has  expired,  office 
thereupon  becomes  vacant  and  Incumbent 
is  thereafter  unlawfully  holding  office  and 
will  be  removed  by  an  action  of  quo  war- 
ranto.— ^People  ex  rel.  Bledsoe  vs.  Campbell, 
138  Cal.  11,   16,  70  Pac.  Rep.  918. 

29.  VOID  APPOINTMENT  OF  SUCCES- 
SOR.— Supervisor  by  virtue  of  this  section 
continues  to  hold  his  office  after  expiration 
of  term  for  which  he  was  appointed  until 
his  successor  is  duly  appointed  and  quali- 
fied, notwithstanding  void  appointment  to 
fill  office. — Myers  vs.  Alameda  Co.,  60  Cal. 
287,   288. 


Ofleers  holdlnip  over  vntfl  their 
■ors  be  elected  and  aoallfled. — Authorities 
collected  and  reviewed  In  People  ex  rel. 
Stratton  vs.  Oulton,  28  Cal.  44.  45,  52. 

lilaMllty  on  olllelal  bond  while  olileer 
holding  over. — See  monographic  note  by 
H.  P.  Farnham,  86  L.  R.  A.  88. 

Reelgnation  ef  eflcer. — See  post  9  996. 

"When  a  TncancT  In  olilee  exists. — See  post 
1996. 
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ARTICLE  V. 

NOMINATIONS  AND   COMMISSIONS  OF  OFFICER& 

S  889.    KominationB    to    senate   must  be   in      8  892.  Form  of  commissions. 

writing.  §  893.  Other  commissions. 

S  890.    Besolution  of  concurrence.  §  894.  Appointment   of    deputies,    etc.,   how 

$891.    Commissions  by  the  governor.  made. 

§  889.  NOMINATIONS  TO  SENATE  MUST  BE  IN  WRITINO.  Nomina. 
tioDs  made  by  the  governor  to  the  senate  must  be  in  writing,  designating  the 
residence  of  the  nominee  and  the  office  for  which  he  is  nominated. 

History:    Enacted  March  12,  1872. 

§  890.  RESOLUTION  07  OONOUSBENOE.  Whenever  the  senate  concurs 
in  a  nomination,  its  secretary  must  immediately  deliver  a  copy  of  the  resolution 
of  concurrence,  certified  by  the  president  and  secretary,  to  the  secretary  of 
state,  and  another  copy,  certified  by  the  secretary,  to  the  governor. 

History:     Enacted  March   12,   1872.  "^^ 

§891.  COMMISSIONS  BT<THE.  CK)VEBNOB.  The  governor  must  com-, 
mission : 

1.  All  officers  elected  by  the  people  whose  commissions  are  not  otherwise 
provided  for; 

2.  All  officers  elected  by  the  legislature ; 

3.  All  officers  of  the  militia ; 

4.  All  officers  appointed  by  the  governor,  or  by  the  governor  with  the  advice 
nnd  consent  of  the  senate ; 

5.  United  States  senators. 

History:     Enacted   March   12,   1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Commission  not  revocable. 

3.  Judgment  of  quo  warranto — Jsquivalent  to. 
i.  Same — Ck>ntra. 

5.  Notice  of  appointment — Commission  is. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FEBRBD  TO,  etc.,  in:  People  ex  rel.  Flnigran 
vs.  Perkins,  85  Cal.  509,  513,  26  Pac.  Rep. 
245  (cited);  Bledsoe  vs.  Colsran,  138  Cal.  84, 
3C.  70  Pac.  Rep.   924   (construed). 

X  COMMISSION  IS  NOT  REVOCABLE 
where  governor  has  not  right  to  remove 
from  office. — Ewing  vs.  Thompson,  43  Pa. 
St  872. 

t,  JUDGMENT  OF  ftUO  ^ITARRANTO — 
EvatvalcBt  to. — Section  806  of  Code  Civ. 
Proc..  providing  If  judgment  be  rendered 
upon  right  of  a  person  alleged  to  be  entitled 
to  sn  office  in  favor  of  such  person  he  will 
be  entitled  after  taking  oath  of  office  and 
executing  official  bond  as  required  by  law 
to  take  upon  himself  execution  of  office, 
dispenses  with  necessity  of  any  certificate 
or  commission.  It  is  all  a  certificate  or 
commission  can  be  or  ever  is,  viz.  evidence 


of  tltl*  of  office,  lacking  only  outward 
form  and  name;  it  is  in  substance  all  the 
law  requires,  and  It  Is  substance,  not  form 
or  name  of  thing,  which  should  be  regard- 
ed in  applying  remedial  statute  (dla.  op. 
Beatty,  C.  J.). — Bledsoe  vs.  Colgaa,  188  Cal. 
84,  89,  70  Pac  Rep.  924. 

4.  Compare. — A  Judgment  quo  warranto 
or  one  entered  in  pursuance  of  8 1876  of 
Code  Civ.  Proc.  in  favor  of  one  claiming 
an  office  is  not  commission  of  office  as  that 
phrase  is  here  used.  Commission  referred 
to  Indicates  something  tangible  —  some 
paper,  some  evidence  of  title  to  office.  It 
means  that  governor  must  commission  offi- 
cers by  issuing  to  them  commissions 
(Beatty,  C.  J.,  dls.  op.). — Bledsoe  vs.  Colgan, 
138  Cal.  84,  85,  70  Pac.  Rep.  924. 

5.  NOTICE  OF  APPOINTMENT. — Com- 
mlsi^lons  must  be  issued  by  governor  to 
his  appointees  to  office.  These  commissions 
are  the  only  notices  provided  to  be  given 
of  their  appointment. — People  ex  rel.  Flnl- 
gan  vs.  Perkins,  85  Cal.  509,  613,  26  Pac. 
Rep.   246. 


§882.    FOSM  OF  COMMISSIONS.    The  commissions -of  all  officers  com- 
missioned by  the  governor  mnst  be  issued  in  the  name  of  the  people  of  thir 
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state,  and  must  be  signed  by  the  governor  and  attested  by  the  secretary  of 
state,  under  the  great  seal. 

History:    Enacted  March  12,  1872,  founded  upon  §  14  Act  April  22,  1863, 
Stats.  1863,  p.  388. 

See  Const.    1879   art.  V  914,  HBNNING'S  OBNESiAL  LAWS  p.  Uzvil. 

§893.  OTHEB  COMMISSIONS.  The  commissions  of  all  other  of&cers, 
where  no  special  provision  is  made  by  law,  must  be  signed  by  the  presiding 
ofiScer  of  the  body  or  by  the  person  making  the  appointment. 

History:    Enacted  March   12,   1872. 

Applied,  eltcd,  construed,  referred  to,  etc*  In:  Bledsoe  TS.  Colsan,  138  Cal.  84.  86,  70 
Pac.  Rep.  924    (applied). 

§894.  APPOINTMENT  OF  DEPUTIES,  ETC.,  HOW  MADE.  The  ap- 
pointment of  deputies,  clerks,  and  subordinate  officers,  when  not  otherwise 
provided  for,  must  be  made  in  writing,  filed  in  the  office  of  the  appointing 
power  or  the  office  of  its  clerk. 

History:     Enacted   March    12,   1872. 


Appointment  of  depntles. — See  ante  |  876; 
also  post   1 1431. 


Onth  of  depntiee. — See  post  |  910. 


ARTICLE  VI. 

OATH  OF  OFFICB. 

• 

§  904.    Oath,  form  of.  §  907.  Oath,  when  taken. 

§  905.    Oath    of    governor    and    lieutenant-  §  908.  Oath,  before  whom  taken, 

governor.  §  909.  Oath  of  office,  where  filed* 

§  906.    Oath  of  members  of  the  legislature.  §  910.  Oath  of  deputies,  etc 

§  904.  OATH,  FORM  OF.  Before  any  ofilcer  enters  on  the  duties  of  his 
office,  he  must  take  and  subscribe  the  following  oath : 

''I  do  swear  [or  affirm]  that  I  will  support  the  constitution  of  the  United 
States  and  the  constitution  of  the  state  of  California,  and  that  I  will  faithfully 

discharge  the  duties  of  the  office  of according  to  the  best  of  my  ability." 

History:     Enacted   March   12,   1872. 

1.  Applied)  cited,  construed,  referred  to. 

2.  Acts  of  officers  sworn  verbally. 

3.  Commissioners  of  reclamation  districts. 

4.  Officers  acting  ex  officio. 

5.  "Office"  and  "public  trust.' 


»f 


1.  APPL.IBD,  CITBD,  COIVSTRUBD,  RB- 
FBRRKD  TO,  etc..  In:  Swamp  Land  R.  Dist. 
vs.  Wilcox,  76  Cal.  443.  462,  14  Pac.  Rep. 
843,  17  Id.  241  (cited);  People  ex  rel.  David- 
son vs.  Perry,  79  Cal.  106,  109,  21  Pac.  Rep. 
423    (cited). 

A»  to  conHtltutional  provision  to  same 
effect,  see  Const.  1S79  art.  XX  f  3,  HEN- 
NING'S  GENERAL.  LA1¥S  p.   civ. 

As  to  requlrfnv  any  other  oath  or  declar- 
ntloB,  see  Const.  1879  art.  xx  S  3,  BEN- 
NING'S  GRNERAl.  L.A19irs  p.  civ;  also  Stats. 
1901   p.    652,   HENNING'S   GENERAL  LA1¥9 

p.   1012. 

2.  ACTS  OF  OFFICERS  SWORN  VER- 
BALiLiY,    after    beinsr    fully    performed    as 


official  acts,  are  not  void  because  of  failure 
to  comply  strictly  with  requirements  of 
section. — Swamp  Land  R.  Dlst.  vs.  Wilcox. 
76  Cal.  448,  452.  14  Pac  Rep.  843,  17  Id. 
241. 

3.  COMMISSIONERS  OF  RECL.AMATIOX 
DISTRICTS. — Whether  commissioners  ap- 
pointed to  assess  district  are  such  officers 
as  must  take  oath  was  raised  but  not  de> 
elded  In  Swamp  Land  R.  Dist.  vs.  Wilcox, 
76  Cal.  443,  462,  14  Pac.  Rep.  843,  17  Id.  241. 

4.  OFFICER    ACTING     EX     OFFICIO     Is 

not  required  to  take  separate  oath  of  office 
when  not  specially  so  required  by  act 
creating  or  resrulatlng  office. — People  ex 
rel.   Rynerson  vs.   Kelsey,    34   Cal.    470,    474, 

5.  "OFFICE"   AND   "PUHL.IC  TRUST"   as 

used  In  art.  XI  9  3  Const.  1849,  prescribing 
oath  of  otnce,  relate  only  to  such  duties  and 
responsibilities  as  are  of  public  nature. — 
Ex  parte  Yale,  24  Cal.  241,  244,  85  Am.  Dec 
62. 
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§905.    OATH  OF  GOVERNOR  AND  XJEUTENANTOOVERNOR.    The 

governor  and  lieutenant-governor  must  take  the  official  oath  in  the  presence  of 
both  houses  of  the  legislature,  in  convention  assembled,  and  an  entry  of  the 
fact  must  be  made  upon  the  journals  of  each  house. 

History:    Enacted   March    12,   1872. 

§  906.  OATH  OF  MEMBERS  OF  THE  LEGISLATURE.  Members  of  the 
legislature  may  take  the  oath  of  office  at  any  time  during  the  term  for  which 
they  were  elected. 

History:    Unacted  March   12,   1872. 

§907.  OATH,  WHEN  TAKEN.  Whenever  a  different  time  is  not  pre- 
scribed by  law,  the  oath  of  office  must  be  taken,  subscribed,  and  filed  within 
ten  days  after  the  officer  has  notice  of  his  election  or  appointment,  or  before 
the  expiration  of  fifteen  days  from  the  conmiencement  of  his  term  of  office, 
when  no  such  notice  has  been  given. 

History:    Enaeted  March  12,  1872. 


!•  Applied,  cited,  construed,  referred  to. 
2.  Construed  as  mandatory. 
3, 4.  Designation  of  office  in  ofl^eial  oath. 

5.  Failure  to  qualify  is  refusal  to  serve. 

6.  In  ease  of  contest  of  office. 

7.  Notice  of  appointment. 

8.  Same — Issuing   commission   is   essential. 

9.  Same — Same — ^Appointee   having    unoffi- 

cial knowledge. 

10.  Notice  of  election. 

11.  Same — ^Actual  knowledge  by  officer  elect. 

12.  Same — Same— Presumption  of  knowledge. 

13.  Same — Commission  of  office. 

14.  Same — ^Waiver  of  notice. 

1*  AFFILED,  CITKD,  CONSTRUBD,  RB- 
nCRRED  TO,  etc.,  in:  People  ex  rel. 
Showers  vs.  Taylor,  57  Cal.  620,  621  (ap- 
plied); People  ex  rel.  Culbertson  va.  Potter, 
€3  Cal.  127.  128  (cited  and  construed  with 
9  879  ante);  Hull  vs.  Superior  Court,  63 
Cal.  174,  176  (cited  and  construed  with 
S9  947  and  996);  People  ex  rel.  Davidson  vs. 
Perry,  79  Cal.  105,  109,  21  Pac.  Rep.  42? 
(cited);  People  ex  rel.  Finigran  vs.  Perkins, 
86  Cal.  509,  611,  512,  513,  26  Pac.  Rep.  246 
(construed  and  applied);  People  ex  rel. 
Rarker  vs.  Shaver,  127  Cal.  347,  350,  351,  69 
Pac.    Rep.    784    (construed    and   applied). 

&  COHSTRUBD  AS  MANDATORY.— The 

official  oath  and  hond  must  be  filed  within 
prescribed  time,  or  the  risrht  to  the  office 
becomes  forfeited. — Hull  vs.  Superior  Court, 
63  Cal.  174,  176;  People  ex  rel.  Finigran  vs. 
Perkins.  86  Cal.  509,  511,  26  Pac.  Rep.  246. 
See  Payne  vs.  San  Francisco,  3  Cal.  122. 
125,    126. 

S.  DESIGNATION  OF  OFFICE  IN  OFFI- 
CIAIj  OATH  by  terms  slig-htly  different 
from  those  used  in  commission  is  of  no 
importance. — People  ex  rel.  Finipan  vs. 
Perkins,   85   Cal.   509,  514,   26  Pac.  Rep.    245. 

4.  Compares  City  of  Oakland  vs.  Snow, 
146  (^1.  419,  428,  78  Pac  Rep.  1060. 

5.  FAILURE  TO  QUALIFY  IS  REFUSAL 
TO  SERVBy  and  officer  elect  who  falls  to 
take  oath  in  prescribed  time  forfeits  office. 
—Payne  vs.   San   Francisco,  3  Cal.  122.  126; 


People  ex  rel.  Showers  vs.  Taylor,  67  Cal. 
620;  Hull  vs.  Superior  Court,  63  Cal.  174, 
176;  French  vs.  County  of  Santa  Clara,  69 
Cal.  519,  520,  11  Pac.  Rep.  80;  People  ex  rel. 
Davidson  vs.  Perry,  79  Cal.  106,  111,  21  Pac. 
Rep.  423;  People  ex  rel.  Finlsan  vs.  Per- 
kins, 86  Cal.  609,  513,  26  Pac.  Rep.  245; 
Adams  vs.  Doyle,  139  Cal.  678,  681,  73  Pac. 
Rep.  682. 

As  to  effect  of  failure  to  flic  oath,  see 
post  I  996  and  note. 

C  IN  CASE  OF  CONTEST  OF  OFFICE 

this  section  has  no  application  until  final 
determination  of  contest. — People  ex  rel. 
Culbertson  vs.  Potter,  63  Cal.  127,  128. 

7.  NOTICE  OF  APPOINTMENT.  —  Re- 
ceipt Of  commission  by  appointee  Is  notice. 
— People  ex  rel.  Fini^an  vs.  Perkins,  85 
Cal.  609.  613,  26  Pac.  Rep.  245. 

8.  lasuliiir '  commisBlom     la     essential     to 

completion  of  executive  appointment  with 
consent  of  senate,  and  appointee  need  not 
qualify  until  after  it  has  been  issued. — 
People  ex  rel.  Laine  vs.  Tyrrell,  87  Cal. 
475,  479,   25  Pac.  Rep.   684. 

Oi.  Samck  —  Appointee  havinir  vnolRctal 
knowledge  of  his  appointment  by  srovernor 
must  qualify  within  fifteen  days  after  issu- 
ance of  commission. — People  ex  rel.  Finigran 
vs.  Perkins,  85  Cal.  509,  513,  26  Pac.  Rep. 
245. 

10.  NOTICE  OF  ELECTION. — In  cases  of 
elections,  the  commissions  or  certificates  of 
election  of  state  and  county  ofllcers  elect, 
except  governor  and  lieutenant-erovernor, 
are  only  ofllcial  notices  that  are  provided. — 
People  ex  rel.  Finigran  vs.  Perkins,  85  Cal. 
609,  612.  26  Pac.  Rep.  246;  People  ex  rel. 
Barker  vs.  Shaver,  127  Cal.  347.  350.  59  Pac. 
Rep.  784;  Wilson  vs.  Fisher  (Cal.  Sept.  29, 
1905),  82  Pac.  Rep.  421. 

11.  Actual  knowledge  br  olllcer  eleet   Is 

not  equivalent  to  notice;  his  acts  in  fillnsr 
insufllclent  oath  and  bond  do  not  preclude 
him  from  flllngr  proper  papers  at  any  time 
before  expiration  of  fifteen  days  from  com- 
mencement of  term,  if  official  notice  has  not 
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been  given  to  him.^-People  ex  rel.   Barker  in  case  of  election  contest  Is  not  commis- 

vs.   Shaver,   127   Cal.    347.   350,   59   Pac.   Rep.  sion. — Bledsoe  vs.  Col^an,  138  Cal.  34,  36,  70 

784.  Pac.  Rep.  924. 

lA     Same — Presumption    of   kaowlcdve. —  14.     Waiver   of   notice. — Issuing   of    com- 

Ofllcer  elected  at  general  or  special  election  mission     is     mode    prescribed     for    orderly 

Is   presumed   to   know  result,   when   legally  announcement  of  result  of  election.  Is  part 

declared,   and   if   no   other   notice   has   been  of  machinery  of  election,  and  such   ofnciai 

given  him,  must  qualify  within  fifteen  days  notice  cannot  be  waived  by  officer  elect. — 

after  his   term   of  office   begins.— People  ex  people  ex  rel.  Barker  vs.   Shaver,   127   Cal. 

rel.    Finigan   vs.    Perkins,    85   Cal.    609,    513,  347,   350,   69  Pac.  Rep.  784. 

26  Pac.  Rep.   245.  As    to    proper    olllcial    to    cive    notice    to 

18.     Commission  of  olllee  means  certificate  olRcer  elect,  see  ante  S9  891,  898;  also  post 

of    election,    or    commission    issued    by    ap-  ff  1284.  1291,   1296. 

pointing    power.      Judgment    of    trial    court  As  to  time  for  llllns  bond,  see  post  |  947. 

§908.    OATH,  BEFORE  WHOM  TAKEN.    Except  when  otherwise  pro- 
vided, the  oath  may  be  taken  before  any  officer  authorized  to  administer  oaths. 

History:    Enacted  March  12,  1872. 

QUALIFICATION      MUST     BB     BBFORB  As     to     administration     of     oathn,     9e\ 

FROPBR    OFFICBR   and    oannot    be    made      KERR'S    CYC.   CODB   CIV.   PROC.    ||  2093- 
before   mayor   of   city   or   other   ofllcial   not       2097   and   notes. 

empowered  to  administer  oaths. — Payne  ts.  Am  to  form  of  oath  of  oflleey  see  Const. 

San  Francisco,  S  Cal.   122,  127.  1879    art.    xx    ffS,    HBNNIIVG'S    GEUfBRAL 

LAWS  p.  civ. 


§  909.  OATH  OF  OFFICE,  WHERE  FILED.  Every  oath  of  office  certified 
by  the  officer  before  whom  the  same  was  taken,  must  be  filed  within  the  time 
required  by  law,  except  when  otherwise  specially  provided,  as  follows: 

1.  The  oath  of  all  officers  whose  authority  is  xiot  limited  to  any  particular 
county,  in  the  office  of  the  secretary  of  state. 

2.  The  oath  of  all  offlMrs,  elected  or  appointed  for  any  county,  and  of  all 
officers  whose  duties  are  local,  or  whose  residence  in. any  particular  county  is 
prescribed  by  law,  in  the  offices  of  the  clerks  of  their  respective  counties. 

3.  Each  judge  of  a  superior  court  and  county  clerk  must,  so  soon  as  he  has 
taken  and  subscribed  his  official  oath,  file  a  copy  thereof,  signed  with  his  owp 
proper  signature,  in  the  office  of  the  secretary  of  state. 

History:     Enacted   March    12,    1872;     amended    March   30,   1878,    Code 
Amdts.  1877-8,  p.  25;    April  3,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  20. 

1.  Applied,  cited,  construed,  referred  to.  Wilcox.  75  Cal.  448.  452.  14  Pac.  Rep.  843, 

2.  Commissioners  of  reclamation  districts.  17  Id.  241. 

3.  Member  of  board  of  health  of  San  Fran-         3.    mbmbbsr    OF   BOARD    OF   HBAL.TH 

Cisco.  OF  SAX  FRANCISCO  la  an  officer  required 

1.     APPLIED,  CFTKD,  COlfSTRVBD,  RE-  *<>  "beside  In  city  and  county  of  San   Fran- 

FERRED  TO,  etc..  in:  Swamp  Land  R.  Dlst  cisco.  but  his  duties  are  not  limited  to  that 

vs.    Wilcox,   75    Cal.    443.    452.    14   Pac.    Rep.  county.    Filing:  his   certified   oath   with   the 

843.  17  Id,  241  (cited);  People  ex  rel.  David-  secretary   of   state   is   sufficient   compliance 

son  vs.  Perry.  79  Cal.   105,   109.   110.   111.  21  with  section,  which     is  ambiguous.— People 

Pac.  Rep.   423   (construed  and  applied).  ©^  '^1.  Davidson  vs.  Perry,  79  CaL  106,  21 

9.     COMMISSIOIVBRS   OF  RECLAMATIOW  ^*f*   ^f^'   \^^-      ^  _    ^,.    ^    k-.-*-      --.^    «««* 

DISTRICTS. -Whether    commissioners    ap-  „tr«    t^/To    Z  ^ 

pointed   to  assess  district  are  such   officers  »•  "*"'   ^*''  **"•   '"•  ^  ^  ,^         ^     ^^ 

as  contemplated  by  this  section  was  raised  A.  to  Taeancy J^amio  of  ffallnre  to  1U« 

-iut  not  decided  In  Swamp  Land  R.  Dist.  vs.  ••**»  »««  PO»t  I  »»«  &nd  note. 

§910.  OATH  OF  DEPUTIES,  ETC.  Deputies,  clerks,  and  suborclinate 
officers  must,  within  ten  days  after  receiving  notice  of  their  appointment,  take 
and  file  an  oath  in  the  manner  required  of  their  principals. 

History:     Enacted   March   12,   1872. 

Applied,     cited,     conatmed,     referred     to,  As   to    bonds    of    deputies,    see    post    1 985 

etc..  In:  Rauer  vs.  lowe.  107  Cal.   229,  233,  and  note. 

40  Pac.  Rep.  837   (referred  to).  A«  to  form  of  oath,  see  ante  |  904. 

As  to   appolntmeBt  of  4epn«le«,  see   ante  As  to  notice,  and  manner  of  flllny  oatk« 

11876.  894;  also  post  $4113.  see  ant*   1907  and  note. 
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ARTICLE  Vn. 

PROHIBITIONS  APPLICABLE  TO  CERTAIN  OFFICERS. 

f  920.    Certain  officers  not  to  be  interested  in  {  923.  Certain  officers  prohibited  from  deal- 
contracts,  in^  in  scrip,  etc. 

{ 921.    No  purchasers  or  Tenders  at  certain  §  924.  Auditing  officers,  duties  of. 

sales.  §  925.  Treasurer,  duties  of. 

S  922.    Contracts  in  violation,  voidable.  §  926.  When  settlements  must  be  withheld. 

§930.  OEBTAIN  OFFI0EB8  NOT  TO  BE  INTERESTED  IN  OON- 
IRACTS.  Members  of  the  legislature,  state,  county,  city,  and  township 
oflScers,  must  not  be  interested  in  any  contract  made  by  them  in  their  official 
eapacity,  or  by  any  body  or  board  of  which  they  are  members. 

History:  Enacted  March  12,  1872,  founded  on  §  1  Act  May  1. 1851,  Stats. 
1851,  p.  522. 

L  Applied,  cited,  construed,  referred  to. 

2.  Contract  by  clerk  of  board  of  supervis- 
ors. 

1  Eligibility  and  disqualifications  of  con- 
tractors. 
4,5.  Implied   contracts. 

6.  Same — Exceptions. 

7.  Public  policy. 

8.  Same — Rights  of  public  are  superior. 

1.  APPLIED,  CITKD»  CONSTRUBD,  RE- 
FERRED TO,  etc..  In:  Capron  vs.  Hitchcock, 
98  Cal.  427,  433,  83  Pac  Rep.  431  (con- 
ttrued  with  |  922  post,  and  with  Municipal 
Corporation  Act  of  18S3.  f  628  HENNING'S 
6BNBRAL  I.AWS  p.  866,  and  with  9  8  of 
Street  Law  of  1885.  p.  147,  HENNING'S 
GENERAL  LAWS  p.  1311);  Berka  vs. 
Woodward,  125  Cal.  119,  122,  128,  73  Am. 
St  Rep.  31,  57  Pac.  Rep,  777,  46  L.  R.  A. 
420  (construed  with  other  sections  and  ap- 
plied). 

X  CONTRACT  BY  CLERK  OF  BOARD 
OF  SUPERVISORS  to  collect  money  from 
itate  for  county  is  void  as  being  aerainst 
public  policy. — Power  vs.  May,  114  Cal. 
107,  210,  46  Pac.  Rep.  6;  County  of  Hum- 
Boldt  vs.  Stern,  186  Cal.  63,  66,  68  Pac.  Rep. 
124. 

As  to  rach  contract*  bdnv  toM  •r  Told- 
•Mc,  see  brief  62  L.  R.  A.  618. 

S.  ELIGIBILITY  AND  DI 84^17 ALIFICA- 
TIOHS  OF  CONTRACTORS,  as  defined  in 
11920  and  922  of  this  code  and  by  Municipal 
Corporation  Act  of  1883.  f  628,  if  affected 
It  all  by  I  8  of  Street  Law  of  1886,  it  is 
only  on  Incidental  contingency,  which 
creates  an  exception. — Capron  vs.  Hitch* 
cock,  98  Cal.  427,  433,  33  Pac  Rep.  431. 

4.  IMPLIED  CONTRACTS  are  Included 
within  provisions  of  this  section. — Berka 
▼a  Woodward,  125  Cal.  119,  128,  73  Am.  St. 
Rep.  31,  67  Pac.  Rep.  777,  46  L.  R.  A.  420; 
Sims  va.  Petal uma  G.  L.  Co.,  131  Cal.  666, 
HO,  63  Pac.  Rep.   1011. 


B.  Compares  Capital  Gas.  Co.  vs.  ToungT. 
109  Cal.  140,  144,  41  Pac.  Rep.  869,  29  L.  R. 
A.  463. 

C  Exccptiona. — Gas  company  required 
by  law  to  furnish  municipality  with  sas, 
upon  demand,  may  recover  from  city  rea- 
sonable value  thereof,  notwithstandinsr  that 
president  of  gras  company  is  also  mayor  of 
municipality. — Capital  Gas  Co.  vs.  Younff. 
109  Cal.  140.  144.  41  Pac.  R^p.  869.  29 
L.  R.  A.   463. 

7.  PUBLIC  POLICY.— Public  officer  can- 
not be  permitted  to  place  himself  in  situa- 
tion where  his  personal  interest  will 
conflict  with  faithful  performance  of  his 
duty.  It  matters  not  how  fair  contract 
may  be,  law  will  not  suffer  him  to  occupy 
a  position  80  equivocal  and  so  fraugrht  wit! 
temptation. — Power  vs.  May,  114  Cal.  207, 
210,  46  Pac.  Rep.  6;  Berka  vs.  Woodward, 
126  Cal.  119,  128,  78  Am.  St.  Rep.  31,  67  Pac. 
Rep.  777,  45  L.  R.  A.  420;  Capital  Gas  Co. 
vs.  Toung,  109  Cal.  140,  143,  41  Pac.  Rep. 
869,  29  L.  R.  A.  463. 

8.  Rlvhta  of  public  arc  anpcrlor  to  con- 
siderations of  private  justice,  and  parties 
to  illegral  contract  will  be  left  In  situatior 
in  which  law  finds  them. — Berka  vs.  Wood- 
ward, 126  Cal.  119,  127,  73  Am.  St.  Rep.  31, 
67  Pac.  Rep.  777,  46  L.  R.  A.  420. 

A»  to  public  policy,  see  KERR'S  CYC. 
CIV.  CODE  91607  note  ^ar.  6,  and  91608 
note  pars.  36-36. 

As  to  penalty  for  violation,  see  KERR'S 
CYC.  PEN.  CODE  9  71  and  note. 

Aa  to  other  oUcncca  by  oUtccms  intoxica- 
tion, see  HENNING'S  GENERAIi  LATINS  p. 
1013;  violation  of  purity  of  elections  law. 
HENNING'S  GENERAL  LAWS  p.  421. 

Aa  to  plcdKinv  camdidatca,  see  KERR't 
CYC.  PEN.  CODE  9  66. 

As  to  removal  for  corrvptiom  In  olilcc, 
see  KERR'S  CYC  PEN.  CODE  1 758  el 
seq. 


§  921.    NO  PUSOHASEBS  OB  VENDOBS  AT  OEBTAIN  SALES.    State, 

county,  township,  and  city  officers  must  not  be  purchasers  at  any  sale  not 

vendors  at  any  purchase  made  by  them  in  their  official  capacity. 

History:   Enacted  March  12,  1872,  founded  upon  Act  May  1,  1851,  Stats. 
1851,  p.  522. 


9Stta2-026     (18«)      CONTRACTS  VOIDABLBy  WHEN— AUDITING  OFFICBRfl.  [Pt.  III. 

Applied,     citedy     constnicdt     referred     to,  tions  and  held  to  apply  to  both  express  and 

etc.,  in;  Berka  vs.  Woodward,  125  Cal.  119,  Implied  contracts). 

122,   73  Am.   St   Bep.    31,    57   Pac.    Rep.    777,  As  to  penalty  for  vlolatloBy  see  KBRR'S 

45  L.  R.  A«  420   (construed  with  other  sec-  CYC.  PBN.  CODB  J  71. 

§  922.  CONTRACTS  IN  VIOLATION,  VOIDABLE.  Every  contract  made 
in  violation  of  any  of  the  provisions  of  the  two  preceding  sections  may  be 
avoided  at  the  instance  of  any  party  except  the  officer  interested  therein. 

History:     Enacted   March   12,   1872. 

1.  Applied,  cited,  construed,  referred  to.  pronounces   a  penalty,   be   void. — Berka  vs. 

2.  Contracts  not  expressly  prohibited.  Woodward,  126  Cal.  119,  127,  73  Am.  St.  Rep. 

1.     APPLIED,   CITED,   CONSTRUED,  RE-  "'   ^'^  ^*^  ^^^    ^^^'  ^^  ^  ^    ^    *20. 

FERRED    TO,    etc.,    In:    Capron    vs.    Hitch-  ^»    *®    penalty,    see    KERR'S    CYC    PEN. 

cock,    98    Cal.    427,    433,    38    Pac.    Rep.    431  CODE  1 71  and  note. 

(construed  and  applied);   Berka  va   Wood-  As    to    implied    eontraeta,    see   ante    1920 

ward.  125  Cal.  119,  122,  73  Am.  St  Rep.  31,  and  note  pars.   4,   6. 

57  Pac.  Rep.  777,  45  L.  R.  A.  420  (construed  As    to   lawful    eonalderatlon   of  oontraeta. 


with  other  sections  and  applied).  see  KERR'S   CYC.  CIV.  CODE  991607,   1608 

2.     CONTRACTS  NOT  EXPRESSLY  PRO-  and  notes. 

HIBITISD   nor   pronounced   void   by   statute  Aa   to    what    ia   not   lawful,   see   KERR^ 

will,   if   founded   on   act   for   which   statute  CYC.  CIV.  CODE  1 1667  and  note. 

§  923.  CERTAIN  OFFICERS  PROHIBITED  FROM  DEAUNO  IN  SCRIP, 
ETC.  The  state  treasurer  and  controller,  the  several  county,  city,  or  town 
oflBcers  of  this  state,  their  deputies  and  clerks,  are  prohibited  from  purchasing 
or  selling,  or  in  any  manner  receiving  to  their  own  use  or  benefit,  or  to  the 
use  or  benefit  of  any  person  or  persons  whatever,  any  state,  county,  or  city 
warrants,  scrip,  orders,  demands,  claims,  or  other  evidences  of  indebtedness 
against  the  state,  or  any  county  or  city  thereof,  except  evidences  of  indebted- 
ness issued  to  or  held  by  them  for  services  rendered  as  such  officer,  deputy, 
or  clerk,  and  evidences  of  the  funded  indebtedness  of  such  state,  city,  town,  or 
corporation. 

History:    Enacted  March  12,  1872,  founded  upon  §1  Act  Maj  4,  1852, 
Stats.    1852,   p.   64. 

Aa  to  penalty,  see  KERR'S  CYC.  PEN.  CODE  9  71  and  note. 

§  924.  AUDITING  OFFICERS,  DUTIES  OF.  Every  officer  whose  duty  it 
is  to  audit  and  allow  the  accounts  of  other  state,  county,  city,  or  town  officers 
must,  before  allowing  such  accounts,  require  each  of  such  officers  to  make  and 
file  with  him  an  affidavit  that  he  has  not  violated  any  of  the  provisions  of  this 
article. 

History:    Enacted  March  12,  1872. 

Aa    to    penalty    for    preaentlBS    frftudnlemt  claim.  See  KERR'S   CYC.  PEN.  CODE  1 72 

and  note. 

§  926.  TREASURER,  DUTIES  OF.  Officers  charged  with  the  disbursement 
of  public  moneys  must  not  pay  any  warrant  or  other  evidence  of  indebt- 
edness against  the  state,  county,  city,  or  town,  when  the  same  has  been  pur- 
chased, sold,  received,  or  transferred  contrary  to  any  of  the  provisions  of  this 

article. 

History:    Enacted  March  12,  1872. 

§926.  WHEN  SETTLEMENTS  MUST  BE  WITHHELD.  Every  officer 
charged  with  the  disbursement  of  public  moneys,  who  is  informed  by  affidavit 
that  any  officer  whose  account  is  about  to  be  settled,  audited,  or  paid  by  him, 
has  violated  any  of  the  provisions  of  this  article,  must  suspend  such  settlement 


r 
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OP  payment,  and  cause  such  officer  to  be  prosecuted  for  such  violation,  by  the 
district  attorney  of  the  county^  In  case  there  be  judgment  for  the  defendant 
upon  such  prosecution,  the  respective  officer  may  proceed  to  settle,  audit,  or 
pay  such  account  as  if  no  such  affidavit  had  been  filed. 

History:     Enacted   March   12,   1872;    amended   March   30,   1874,   Code 
Amdts.  1873-4,  p.  14. 


ARTICLE  Vm. 

SALARIES  OP  OFFICERS  WHEN   TITLE   IS   CONTESTED. 

[This  article  is  founded  upon  Act  March  20,  1860  (Stats.  1860,  p.  108);    the  code  has 
extended  the  provisions  of  the  act  from  "state  officers"  to  "all  officers."] 

i  936.    Election    contest.     [Salary,    payment      S  937.    Clerk  of  court  must  certify.    [Pendency 
of.]  of  suit.] 

§936.  ELECTION  CONTEST.  [SALABY,  PAYMENT  OF.]  When  the 
title  of  the  incumbent  of  any  office  in  this  state  is  contested  by  proceed- 
ings instituted  in  any  court  for  that  purpose,  no  warrant  can  thereafter  be 
drawn  or  paid  for  any  part  of  his  salary  until  such  proceedings  have  been 
finaUy  determined ;  provided,  however,  that  this  section  shall  not  be  construed 
to  apply  to  any  party  to  a  contest  or  proceeding  now  pending  or  hereafter 
instituted  who  holds  the  certificate  of  election  or  commission  of  office  and 
discharges  the  duties  of  the  office;  but  such  party  shall  receive  the  salary  of 
snch  office,  the  same  as  if  no  such  contest  or  proceeding  was  pending. 

History:    Enacted  March  12,  1872;    amended  March  10,  1891,  Stats,  and 
Amdts.  1891,  pp.  28,  29. 

1.  Applied,  cited,  construed,  referred  to. 

2.  CoDstitutionality. 

3.  Incumbent  of  office. 

4.  Same — Mere  physical  possession. 

5.  Same — Officer  acting  under  better  appar- 

ent legal  right. 

6.  Lost  certificate. 

7.  Officer  de    jure   only  person   entitled   to 

salary. 

8.  Same — ^Af ter  judgment  against  and  pend- 

ing appeal  by. 

9.  Same — Same — Provided  appeal  be  taken 

within  ten  days. 

10.  Same — Appointee  to  vacancy. 

11.  Same — Same — ^Pendency    of   contest   pro- 

ceedings. 

12.  Same — Must   be  party  to  action. 

13.  Same — Salary  is  incident  to  title  to  of- 

fice. 

14.  Same— State    librarian    and    other    func- 

tionaries. 

15.  Procedure  on  contest. 

16.  Beversal  of  erroneous  suspension. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  People  ex  rel.  Cul- 
bertaon  vs.  Potter,  63  Cal.  127,  128 
(erroneously  cited  and  applied  as  |963); 
Bledsoe  vs.  Colgran,  138  Cal.  34,  85,  37,  38, 
70  Pac.  Rep.  924  Cronstrued  and  applied); 
Wilson  vs.  Fisher.  liO  Cal.  188.  189,  73  Pac. 
Rep.  850  (construed  and  applied);  Anderson 
T8.  Browningr.  140  Cal.  222,  223,  73  Pac. 
Rep.  986  (applied);  Wilson  vs.  Fisher  (Cal. 
Sept.  29,  1905),   82  Pac.  Rep.  421   (construed 


with  II 1111,  1127  Code  Civ.  Proc.  and  ap. 
plied). 

&  CONSTITUTIONALITY  OF  SECTION 
UPHELD. — Wilson  vs.  Fisher.  140  Cal.  188, 
189,  73  Pac.  Rep.  850;  Anderson  vs.  Brown- 
InfiT,  140  Cal.  222.  228,  73  Pac.  Rep.  986. 

8.  INCUMBENT  OF  OFFICE.— Rules  for 
determlnlncr  discussed  in  dissenting  opinion 
by  Beatty,  C.  J.— Bledsoe  vs.  Colgran.  188 
Cal.  34.  88.  70  Pac.  Rep.  924.  See  Day  vs. 
Gunniner.  125  Cal.  527,  628.  68  Pac.  Rep.  172; 
Adams  vs.  Doyle,  139  Cal.  678.  681,  73  Pac. 
Rep.   582. 

4«     Mere      physical      possession      of      the 

rooms  and  appurtenances  ordinarily  used 
in  conduct  of  office  does  not  constitute  pos- 
session of  office. — Scott  vs.  Sheehan,  145 
Cal.  691.  693.  79  Pac.  Rep.  350. 

6.  Officer  actlnir  under  better  apparent 
leval  rivbt,  where  both  claim  to  be  actlngr 
as  Incumbent,  will  be  recosrnlzed  until  con- 
flict Is  determined. — Morton  vs.  Brbderlck, 
118  Cal.   474.  486.  60  Pac.  Rep.   644. 

e.  LOST  CERTIFICATE — Contents  may 
be  proved  by  parol  evidence. — People  ex  rel. 
Attorney-General  vs.  Clinsan,  6  Cal.  389. 
390. 

7.  OFFICER    DB    JURE    ONLY    PERSON 
ENTITLED    TO    SALARY    after    contest    !» 
decided. — People  ex  rel.  Culbertson  vs.  Pot 
ter,  63  Cal.  127,  128. 

8.  After  Jndtpment  asalnsty  and  pending 
appeal  by,  officer  holding:  certificate  i&  et% 
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titled  to  salary. — ^Anderson  vs.  Browning:, 
140  Cal.  222.  223.  73  Pac.  Rep.  986.  See 
Day  vs.  Gunnlnsr,  125  Cal.  527,  628,  68  Pac. 
Rep.  172;  Adams  vs.  Ijoyle.  139  Cal.  678,  680, 
73  Pac.  Rep.   682. 

9.  Same.  —  Provided  appeal  be  taken 
within  ten  days  after  judgrment  declarinsr 
certificate  invalid.  But  this  exception  ap- 
plies only  to  ofllces  contemplated  by  f  |  mi- 
ll 27  Code  Civ.  Proc. — Wilson  vs.  Fisher 
(Cal.  Sept.  29,  1905),  82  Pac.  Rep.  421. 

10.  Appointee  to  vacancy  caused  by  fail- 
ure of  officer  receiving:  certificate  to  qualify 
Is  entitled  to  salary  as  agrainst  former  in- 
cumbent.— Adams  vs.  Doyle,  139  Cal.  678, 
681,  73  Pac.  Rep.  582. 

11.  Same. — Pendency  of  contest  proeeed- 
Insa  in  behalf  of  candidate  who  did  not 
lecelve  certificate  of  election  against  holder 
of  certificate  cannot  affect  title  of  such 
appointee  during:  his  lawful  incumbency  of 
otnce,  notwithstanding-  he  was  party 
against  wliom  contest  was  made  and  who 
had  failed  to  qualify  except  under  appoint- 
ment.— Adams  vs.  Doyle,  139  Cal.  678,  680. 
7S  Pac  Rep.  682. 

Ifl.  Must  be  party  to  aetlon  in  which  It 
in  determined  that  another  is  entitled  to 
office  and  salary  or  he  will  not  be  bound 
thereby. — People  ex  rel.  Dorsey  vs.  Smith, 
28  Cal.  21,  26. 

13.  Salary  is  Incident  to  title  to  ofllce 
and  not  to  possession  and  performance  of 
duties. — People  ex  rel.  Dorsey  vs.  Smith, 
28  Cal.  21,  26;  People  ex  rel.  Stratton  vs. 
Oulton,  28  Cal.  44,  61;  Carroll  vs.  Siebea- 
thaler,  37  Cal.  198,  196;  People  ex  rel.  Cul- 


bertson  vs.  Potter,  63  Cal.  127.  liS;  Rurke 
vs.  Edgar,  67  Cal.  182,  184,  7  Pac  Rep.  488; 
Ward  VS.  Marshall,  9'  Cal.  155.  159.  31 
Am.  St.  Rep.  198,  30  Pao.  Her  ""ilS;  Mar 
quis  vs.  City  of  Santa  Ana,  103  Cal.  661. 
667,  37  Pac.  Rep.   650. 

14.  State  librarian  and  other  eivll 
fanetlonarles  having  custody  and  manage- 
ment of  state  property  are  governed  by 
same  rule. — People  ex  rel.  Stratton  vs.  Oul- 
ton. 28  Cal.  44,  61. 

As  to  rifcht  of  officer  de  facto  to  snlnry^ 
see  ante  f  220  and  note;  also  note  by  Robert 
Desty,  13  L.  R.  A.  178;  brief  in  37  L.  R.  A. 
810. 

18.  FROCBDURE  ON  CONTEST  is  regu- 
lated by  111111-1127  of  Code  of  Civil  Pro- 
cedure, not  by  1 803  et  seq.  of  same  code. 
Latter  sections  provide  for  action  In  nature 
of  quo  warranto  for  usurpation  of  office. — 
Day  vs.  Gunning,  125  Cal.  527,  629,  58  Pac. 
Rep.   172. 

As  to  contesting  elections  for  members  oi 
legislature,  see  ante  |f  273-283. 

As  to  contestinip  election  for  governor  o» 
llentenant-govemor,   see  ante   fS  288-295. 

As  to  eonteol  of  election  for  violating 
purity  of  electlana  law,  see  HENNINCS 
GENERAL.  LAWS  p,  428,  S  12  et  seq. 

16.  REVERSAL  OF  ERRONEOUS  SUS- 
PENSION entitles  officer  to  salary  for  time 
during  which  he  was  deprived  of  office, 
notwithstanding  that  during  suspension 
duties  were  performed  by  person  properly 
appointed  for  that  purpose. — Ward  vs.  Mar- 
shall, 96  Cal.  155,  159,  81  Am.  St.  Rep.  198, 
30  Pac.  Rep.  1113. 


§  937.    CLERK  OP  COURT  MUST  CERTIFY.     [PEHDENCY  OP  SUIT.] 

As  soon  as  such  proceedings  are  instituted,  the  clerk  of  the  court  in  which  they 
are  pending  must  certify  the  facts  to  the  officers  whose  duty  it  would  otherwise 
be  to  draw  such  warrant  or  pay  such  salary,  except  in  the  cases  included  in  the 
proviso  to  the  foregoing  section. 

History:    Enacted  March  12,  1872;   Attended  Mareh  10,  1891.  State   and 
AmcltB.  1891,  p.  29.  »  ,  « 
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ARTICLE  IX. 

BONDS  OF  OFFICEBa 


1947.  Time  for  filing  bond. 

1 948.  Approval,  filings  and  recording  bonds 

of  slute  officers. 

1949.  Bond    of    secretary    of    state,   where 

filed. 

1950.  Bonds   of   county    and   township   of- 

ficers, approving,  filing,  and  record- 
ing. 
(  951.    Becord  of  official  bond. 

9952.  Approval  must  be  indorsed  on  bond. 

9953.  Bond  not  to  be  filed  before  approval* 
S954.    Condition  of  bond. 

9955.    Justification  of  sureties. 

$956.    Sureties  for  less  than  the  penal  sum. 

9957.  Custody  of  official  bonds. 

9958.  Form  of  bonds. 

9959.  Construction  of  bonds.     [Cover  what 

breaches  of  duty.] 
I960.    Same.      [Duties    required    by    mbse- 
quent  statute.] 

9961.  Suit  on  bonds. 

9962.  Same.     [Successive  suits.] 

9963.  Defects  in  form,  approval,  filing,  etc, 

not  to  vitiate. 

9964.  Insufficiency  of  sureties. 

9  965.    Form  of  additional  bond. 

9966.    Force  of  original  bond. 

9  967.    Liability  of  officers  and  sureties. 

9968.  Separate  judgments  on  bonds. 

9969.  Contribution  between  sureties. 
9  970.    Discharge  of  sureties. 


1971. 

§972. 
§973. 
§974. 

§975. 

§976. 
§977. 
§978. 

§979. 


§980. 


§981. 

§982. 
§983. 


§984. 

§985. 
§986. 
§987. 


Persons   appointed   to   fill   vaeandea, 

bonds  of. 
Belease  of  sureties. 
Same.     [Filing  statement,  etc.] 
Same.      [Copy    of    statement    to    be 

served.] 
When  office  may  be  declared  vacant 

for  want  of  official  bond. 
Supplemental  bond. 
Same.     [Belease,  etc.,  effect  of.] 
Same.     [Withdrawal,  etc.,  of  surety; 

filing  new  bond.] 
Same.     [Withdrawal,  etc.,  of  surety: 

supplemental     bond     not     requirec 

when.] 

Effect  of  discharge  of  sureties.  [No* 
released  from  what  damages  or  lis 
bilities,  etc.] 

Provisions  of  article  apply  to  bonds 
of  administrators,  etc. 

Bonds  of  receivers,  assignees,  etc 

Actions  on  offijcial  bonds,  effect  of. 
[Proceedings  to  charge  realty  of 
defendant.] 

Same.  [Inclosing  certificate;  lien  on 
land.] 

Bonds  of  deputies,  clerks,  etc. 

Filing  county  clerk's  bond. 

Contract  of  sale;  payment  of  pur- 
chase price  to  state  treasurer,  when; 
lien  on  money. 


§  947.    TIME  FOR  FILINQ  BOND.    Every  official  bond  must  be  filed  in  the 

proper  office  within  the  time  prescribed  for  filing  the  oath,  unless  otherwise 

«pressly  provided  by  statute. 

History:    Enacted  March  12,  1872. 

1.  Applied,  cited,  construed,  referred  to, 
t  Construed  as  mandatory 

3.  Filing  bond  within  time  is  condition  pre* 

cedejit. 

4.  Same — ^Exceptions. 

5.  Officer  ez  officio. 

6.  Same — ^Whether  separate  ofiSce  is  created. 

7.  Power  of  legislature  to  prescribe  condi' 

tions. 

8.  Presumplion  of  qualification. 

9.  Tender  of  bond  within  time. 
10.  Upon  re-election  to  same  ofllee. 

!•  APPLISD,  CITBD,  CONSTRVBD,  RB- 
V^RRBD  TO,  etc..  In:  People  ex  rel. 
Showers  vs.  Taylor,  67  Cal.  620,  621  (ap- 
plied); HuU  vs.  Superior  Court,  63  Cal.  174, 
178;  People  ex  rel.  Finlsran  vs.  Perkins, 
85  Cal.  509,  511.  26  Pac.  Rep.  245  (errone- 
ously cited  and  applied  as  9  997). 

X  CONSTRUED  AS  MAIVDATORY^— Peo- 
ple ex  reL  Finigan  vs.  Perkins,  85  Cal.  609, 
511.  26  Pac.  Rep.  245.  See  Payne  vs.  San 
Francisco,  3  Cal.  122,  126,  126. 

3L  FILING  BOND  "WITHIN  TIHIB  IS 
CONDITION  PRBCEDBNT  to  rigrht  to  hold 
office.— Payne  vs.  Saa  Francisco,  8  Cal.  122; 
("•opU  ez  let  Melony  vs.  Whitman,  tO  Cal. 


88.  44;  Brodie  vs.  Campbell,  17  Cal.  11,  21; 
Ball  vs.  Kenfleld,  66  Cal.  820.  321;  People  vs. 
Taylor,  67  Cal.  620,  622;  Hull  vs.  Superior 
Court,  63  Cal.  174,  176;  French  vs.  County 
of  Santa  Clara,  69  Cal.  619,  620,  11  Pac. 
Rep.  30;  People  ez  rel.  Finleran  vs.  Perkins, 
85  Cal.  509,  613,  26  Pac.  Rep.  246.  See 
State  ez  rel.  Berere  vs.  Lansing,  46  Neb. 
614,  64  N.  W.  Rep.  1104,  86  L.  R.  A.  124. 

4.  Bxceptions. — It  is  competent  for  legr- 
fslature  to  make  taklnsr  of  oath,  etc.,  a  con- 
dition subsequent,  as  was  done  in  relation 
to  appointment  of  state  land  commissioner. 
—Ball  vs.  Kenfleld,  66  Cal.   820,  322. 

As  to  computation  of  tlmcy  see  Doane  vs. 
Scannell,  7  Cal.  898,  396;  People  ez  rel. 
Attorney-General  vs.   Scannell,   7  C!al.   482. 

As  to  failure  to  llle  bond  In  timoy  see  post 
9  996  subd.  9  and  note;  also  monoerraphic 
note  by  B.  A.  Rich,  16  L.  R.  A.  140. 

As  to  time  for  flllns  oath  and  l^nd*  see 
ante  I  907. 

5.  OFFICBR  BX  OFFICIO  must  fflve 
separate  bond  for  each  office  which  he 
occupies,  in  absence  of  statute  to  contrary. 
—People  vs.  Bdwards,  9  Cal.  286,  292;  Peo- 
ple vs.  Love,  25  Cal  520,  521,  628;  People  vs. 
Ross,  88  CaL  71    ''7    People  vs.  Gardner,  65 
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Cal.  804,  306;  Redwood  City  vs.  Orlmmen- 
stein.  C8  Cal.  612,  613,  9  Pac.  Rep.  660; 
Butte  Co.  vs.  Morgan,  76  Cal.  1,  2,  18  Pac. 
Rep.  116;  People  vs.  Burkhart,  76  Cal.  606, 
607,  18  Pac.  Rep.  776. 

C     "Whether  separate  ofllce  Is  created  or 

whether  new  duties  are  merely  added  by 
statute  imposlngr  upon  town  marshal  duty 
of  collecting:  taxes  must  be  determined  by 
langruagre  of  act  of  leerlslature.  If  separate 
office  is  not  created,  one  bond  is  sufficient. 
— Redwood  City  vs.  Grlmmensteln,  68  Cal. 
512,  513,  9  Pac.  Rep.  660.  See  People  vs. 
Love.  25  Cal.  620,  621.  628;  City  of  Oakland 
vs.  Snow,  145  Cal.  419,  428,  78  Pac.  Rep. 
1060. 

As  to  bonds  of  officers  nctlnv  ex  offlclo^ 
see  post  S  969  and  note  pars.  36,  36. 

7.  POWER  OF  LBGISI^ATURK  TO  PRE:- 
SCRIBES  CONDITIONS. — Thougrh  it  is  true 
right  to  office  is  derived  by  election  of  peo- 
ple, it  is  undoubtedly  competent  for  legrls- 
lature  to  render  enjoyment  of  risht 
dependent  upon  various  conditions  as  to 
ascertainment  of  result  of  election,  Issuingr 
of  commission  and  qualification  of  officers. 
When  these  conditions  are  imposed,  the 
risrht  to  enter  upon  and  enjoy,  in  otner 
words,  to  hold  office,  is  not  complete  until 
they  are  satisfied. — Brodle  vs.  Campbell,  17 
Cal.    11,    20,    21. 

&  PRKSUMPTION  OF  <lIIAl.IFICATION. 
— ^In  absence  of  evidence  to  contrary  it  must 
be  presumed  that  one  who  received  certi- 
ficate of  election  and  entered  upon  duties 
of  his  office  has  executed  bond  required  by 
law  and  taken  oath  of  office. — People  ex  rel. 
Attorney-General  vs.  Clinsan,  6  Cal.  389, 
891. 

0.    te:nder  of  bond  w^ithin  times 

is  all  that  Is  required  of  officer.  Delay  or 
neglect   of  board,   or   officer   whose,  duty  it 


is  to  approve  bond,  will  not  affect  rifirht  of 
officer  elect  to  the  otiice.  It  is  not  necessary 
for  officer  to  seek  to  compel  approval  by 
mandamus. — People  ex  rel.  Casserly  vs. 
Fitch,  1  Cal.  619,  630;  Doane  vs.  Scannell, 
7  Cal.  393,  396;  People  ex  rel.  Attorney- 
General  vs.  Scannell,  7  Cal.  432,  440;  People 
vs.  Edwards,  9  Cal.  286,  293;  People  vs. 
Evans,  29  Cal.  429,  430.  436;  People  vs. 
Kneeland,  31  Cal.  288;  Mendocino  Co.  vs. 
Morris,  32  Cal.  145,  148;  People  vs.  Huson, 
78  Cal.  164,  157,  20  Pac.  Rep.  369;  People  vs. 
Van  Ness.  79  Cal.  84,  88,  12  Am.  St.  Rep. 
134,   21   Pac   Rep.   564. 

10.    UPON     re-e:l.egtion     to     same: 

OFFICE  a  new  bond  must  be  griven. — People 
vs.  Aikenhead,  6  Cal.  106,  107;  Hubert  vs. 
Mendheim,  64  Cal.  213,  221,  30  Pac.  Rep. 
633. 

As  to  MUng  Be^pr  bond  upon  re-eleetloa, 
see  note  74  Am.  Dec.  374;  brief  35  L.  R.  A. 
124,  125. 

As  to  bond  of  appointee  to  Tncancyy  see 
post  9  971. 

As  to  bonds  of  surety  eompnnies,  see  post 
9  965  and  notes. 

As  to  eontlnalnif  liability  on  bond,  see 
post    1962. 

As  to  effect  of  flllnc  Insufficient  bond,  see 
post  f  996  subd.  9  and  note. 

As  to  fillniT  and  delivery  of  bond^  see  post 
I  963  and  note. 

As  to  llllnir  neir  bond  upon  release,  dla- 
ehnrarey  ^Itbdravrnl,  or  Incompetency  of 
sureties,  see  post  f  978  and  note. 

As  to  Irreirulnrltles  in  bond,  see  post  9  963 
and  note. 

As  to  premium  on  bond,  see  post  §955 
and  note. 

As  to  recording  bond,  see  post  91  948-951. 
As    to    vrbat    are    official    bonds,    see    post 

I  958  and  note. 


§948.  APPROVAL,  FILING,  AND  BECOBDINQ  BONDS  OF  STATE 
OFFIOEBS.  Unless  otherwise  prescribed  by  statute,  the  official  bonds  of 
state  officers  must  be  approved  by  the  governor,  and  filed  and  recorded  in  the 
office  of  the  secretary  of  state. 

History:    Enacted  March  12,  1872. 


As  to  approval  or  rejection  belnv  exercise 
of  Judicial  function,  see  post  |  950  and  note 
par.  2. 

As  to  bondM  of  county  and  toirnsbip  ofll- 
cers,  see  post  f  950. 

As  to  bond  of  secretary  of  state,  see  ante 
1942. 

As  to  delay,  neglect,  or  refusal  of  vot- 


emor  to  approve  bond,  see  ante  f  947 
and  note  par.  9;  also  post  9  963  and  note 
par.  4. 

As  to  defects  In  approval  and  flllnv,  see 
post  i  963  and  note. 

Ah  to  Indoralnv  approval,  see  post  |  952. 

As  to  place  for  filing  oath,  see  ante  9  909. 

As  to  recordln^r  bond,  see  post  |  951. 


§949.  BOND  OF  SEOBETABY  OF  STATE,  WHEBE  FILED.  The  official 
bond  of  the  secretary  of  state  must,  after  it  is  recorded,  be  filed  in  the  office  of 
the  treasurer  of  state. 

History:    Enacted  March  12,  1878. 

As  to  reeordlncr,  see  ante  |  948. 

§950.  BONDS  OF  COUNTY  AND  TOWNSHIP  OFFIOEBS;  APPBOV. 
INO,  FILINO,  AND  BEOOBDINO.    Unless  otherwise  prescribed  by  statute. 
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the  oflScial  bonds  of  county  and  township  ofScers  must  be  approved  by  the 

judge  of  the  superior  court,  recorded  in  the  oflSce  of  the  county  recorder,  and 

then  filed  in  the  county  clerk's  office. 

History:    Enaeted  March  12,  1872;    amended  April  3,  1880,  Code  Amdts. 
1880   (Pol.  pt),  p.  20. 

1.  "Acceptance"  by  proper  officer. 
2,3.  Determination  of  sufficiency. 
4.  Evidence  of  approval. 

oacceftance:''  by  proper  offi- 


1. 

CER  carries  vrlth  it  approval  as  to  penalty, 
form,  and  sutflclency  of  surety. — People  vs. 
Breyfogle,  17  Cal.  504,  509. 

X  DETKRMINATION  OF  SUFFICIENCTir 
OF  BOND  is  exercise  of  judicial  function 
and  may  be  reviewed  upon  certiorari. — Peo- 
ple ex  reL  De  Fries  vs.  Supervisors  of 
Marin  Co.,  10  CaL  344,  346;  Miller  vs.  Board 
of  Supervisors  of  Sacramento  Co.,  25  Cal. 
93.  96. 

S.  Compares  Emery  vs.  Bradford,  29  Cal. 
7S,  85. 

4.  EVIDKNCB:  OF  APPROVAL..^If  In- 
dorsement of  approval  upon  back  of  bond 
does  not  show  that  persons  whose  names 
are    indorsed     thereon     constituted     board 


whose  duty  it  was  to  approve  bond  other 
evidence  thereof  and  of  fact  of  official  ap- 
proval by  board  may  be  shown. — People  vs. 
Huson,  78  Cal.  154,  157,  20  Pac.  Rep.  369. 

As  to  npproTlBffy  recording,  and  Itllncr 
bonds  of  county  and  township  officers,  see 
County  Government  Act.  9  66,  HENNING'S 
GENERAL  LAIVS  p.  212;  also  post  9  951. 

As  to  approval  by  vrronv  officer,  see  post 
I  963  and  note  par.  4. 

As  to  bond  of  connty  clerk,  see  post  |  9S6. 

As  to  delay,  neglect,  or  refuiial  of  Jodve 
or  other  officer  to  approve  bond,  see  ante 
9  947  and  note  par.  9;  also  post  f  963  and 
note  par.  4. 

As  to  flxtn^r  amount  of  bonds  of  connty 
and  township  officers,  see  County  Govern- 
ment Act,  I  66,  HENNING'S  GBNERAl. 
liAlVS  p.   212. 

As  to  necessity  of  approval,  see  mono- 
graphic note  90  Am.  St.  Rep.  190,  191. 


§  951.  REOOKD  OF  OFFICIAL  BOND.  Official  bonds  must  be  recorded 
in  a  book  kept  for  that  purpose,  and  entitled  ''Record  of  Official  Bonds." 

History:    Enaoted  March  12,  1872. 

§  852.  APPROVAL  MUST  BE  INDORSED  ON  BOND.  The  approval  of 
every  official  bond  must  be  indorsed  thereon  and  signed  by  the  officer  approv- 
ing the  same.  History:    Enacted  March  12,  1872. 


If  Indorsement  1m  defective  other  evi- 
dence af  proper  approval  Is  admlsslhle. — 
People  vs.  Huson,  78  Cai.  154,  167,  20  Pac. 
Rep.  369. 


Fntlnre  to  approve  does  not  Invalidate 
bond. — People  vs.  Huson,  supra. 

As  to  defect  In  approval,  see  post  9  963 
and  note  par.  4. 


§  953.  BOND  NOT  TO  BE  FILED  BEFORE  APPROVAL.  No  officer  with 
whom  any  official  bond  is  required  to  be  filed  must  file  such  bond  until  ap- 
proved. History:    Enacted  March  12,  1872. 

§  954.  CONDITION  OF  BOND.  The  condition  of  an  official  bond  must  be 
that  the  principal  will  well,  truly,  and  faithfully  perform  all  official  duties 
then  required  of  him  by  law,  and  also  all  such  additional  duties  as  may  be 
imposed  on  him  by  any  law  of  the  state  of  California.  Such  bond  must  be 
signed  by  the  principal  and  at  least  two  sureties. 

History:    Enacted  March  12,  1872. 

As  to  adding  conditions  not  required  hy  As    to    duties    snbscqaently    Imposed,    see 

Isw,  see  notes  67  Am.  Dec.  771;  82  Am.  Dec.       post  5  960. 
761. 

§955.  JUSTIFICATION  OF  SURETIES.  The  officer  whose  duty  it  is  to 
approve  official  bonds  required  of  state,  county,  city  and  county,  or  township 
officers,  must  not  accept  or  approve  any  such  bond,  imless  each  of  the  sureties 
seyerally  justify  before  an  officer  authorized  to  administer  oaths,  as  follows: 

1.  On  a  bond  given  by  a  state  officer  that  such  surety  is  a  resident  and  free- 
bolder,  or  householder,  within  this  state;  and  on  a  bond  given  by  a  county, 
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city  and  county,  or  township  ofiScer  that  such  surety  is  a  resident  and  free- 
holder, or  householder,  within  such  county,  city  and  county,  or  within  an 
adjoining  county,  or  city  and  county. 

2.  That  such  surety  Is  worth  the  amount  for  which  he  becomes  surefy,  over 
and  above  all  his  debts  and  liabilities,  in  unencumbered  property,  situated 
within  this  state,  exclusive  of  property  exempt  from  execution  and  forced  sale. 

3.  A  member  of  the  board  of  supervisors  shall  not  be  accepted  as  surety 
upon  the  official  bond  of  any  county,  city  and  county,  or  township  officer  of 
his  county;  nor  shall  the  sheriff,  clerk,  tax-collector,  treasurer,  recorder, 
auditor,  assessor,  or  district  attorney  of  the  same  county,  or  city  and  county, 
become  sureties  upon  official  bonds  for  each  other. 

4.  A  corporation  such  as  is  mentioned  in  section  ten  hundred  and  fifty-six 
of  the  Code  of  Civil  Procedure  of  this  state,  may  become  and  shall  be  accepted 
as  sole  and  sufficient  surety  upon  any  bond  or  undertaking  authorized  or 
required  by  the  provisions  of  this  code  or  of  any  law  of  this  state,  subject  to 
the  provisions  of  said  section,  and  those  of  section  ten  hundred  and  fifty -seven 
of  the  same  code. 

History:  Enacted  March  12,  1872,  founded  upon  51  Act  April  2,  1857, 
Stats.  1857,  p.  167;  amended  March  30,  1874,  Code  Amdts.  1873-4,  p.  72; 
March  16,  1889,  Stats,  and  Amdts.  1889,  p.  220. 

An  fo  ffillnre  to  Justify,  see  note  90  Am.  County   Government   Act,    %  66,    HEBTNING'^ 

St.    Hep.    191.  GENERAL  I^AWS  p.   212. 

As  to  informal  JaatlflcatloB,  see  ante  f  936  As    to    payment    of    premium    to    surety 

and  note  par.   2.  company,       see       HENNING'S       GENERAI^ 

As    to    Justltteatlon    of    sureties,    compare  LAWS  p.  80. 
KERR'S     CYC.    CODE    CIV.    PROC.     |  1057; 

§956.  SURETIES  FOB  LESS  THAN  TEE  PENAL  STJM.  When  th? 
penal  sum  of  any  bond  required  to  be  given,  amounts  to  more  than  one  thou- 
sand dollars,  the  sureties  may  become  severally  liable  for  portions  of  not  less 
than  five  hundred  dollars  thereof,  making,  in  the  aggregate,  at  least  two 
sureties  for  the  whole  penal  sum.  And  if  any  such  bond  becomes  forfeited  an 
action  may  be  brought  thereon  against  all  or  any  number  of  the  obligors,  and 
judgment  entered  against  them,  either  jointly  or  severally,  as  they  may  be 
liable.  The  judgment  must  not  be  entered  against  a  surety  severally  bound 
for  a  greater  sum  than  that  for  which  he  is  specially  liable  by  the  terms  of  the 
bond.  Each  surety  is  liable  to  contribution  to  his  co-sureties  in  proportion  to 
the  amount  for  which  he  is  liable.  Any  corporation,  such  as  is  mentioned  in 
section  nine  hundred  and  fifty-five  of  this  code,  may  become  one  of  such  sure- 
ties, or  be  accepted  as  sole  and  sufiicient  surety. 

History:  Enacted  March  12,  1872;  amended  March  16,  1889,  Stats,  and 
Amdts.  1889,  pp.  220-221. 

1.  Applied,  cited,  construed,  referred  to.  «42,   643:   Heppe   vs.   Johnson,   78   Cal.   265, 

2.  Judgment  against  surety.  270.  14  Pac.  Rep.  833. 

3.  Liability  is  several  as  between  sureties.  See  monogrraphic  note  by  BC  M.  Mann.  62 

4.  Surety  not  named  in  body  of  bond.  L.  R.  A.  448-452. 


Aa   to   eifect   of   Improper   ffom   of  Jnds- 

1.  APPLIED,  CITED,  CONSTRUED,  RE-  ment,  see  monogrraphic  note  by  M.  M.  Mann, 
FERRED  TO,  etc.,  In:   People  vs.  Stacy,  74  92  L.  R.  A.   455-468. 

Cal.    373,    376,    16    Pac.   Rep.    192    (construed  j.     LIABILITY     IS     9BTERAL     AS     BB. 

and  applied).  TTl'EEN  SURETIES  where  they  qualify  for 

2.  JUDGMENT  AGAINST  SURETY. — As  different  portions  of  penal  sum  of  bond. 
to  form  of.  see  People  vs.  Love,  25  Cal.  notwithstanding:  that  bond  purports  to  be 
520,    621.    630:    People    vs.    Rooney,    29    Cal.  joint    and    several.      But    as    between    ea^h 
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B«rety  and  princli>al  the  liability  is  joint — 
People  V8.  Breyfosle.  17  Cal.  504,  508,  509; 
People  vs.  Hartley,  21  Cal.  586,  589,  82  Am. 
Dec  758. 

4.  SURETY  NOT  NAMED  IN  BODY  OF 
BOXD  but  who  sigrns  it  is  bound  for  definite 
sum  where  it  appears  in  instrument  that 
each  party  named  therein  was  to  be  surety 
in  that  particular  sum. — People  vs.  Stacy, 
74  Cal.  873,  376,  16  Pac.  Rep.  192. 


As  to  failure  of  party  named  In  bond  as 
anrcty  to  m^pi,  see  post  f  959  and  note  par. 
14. 

As  to  form  of  sueh  bond,  see  post  |  958 
and  note  par.  4;  also  People  vs.  Love,  25 
Cal.  520,  629;  City  of  Los  Angreles  vs.  Melius, 
69  Cal.  444.  460;  People  vs.  Breyfo^le,  17 
Cal.  604,  507;  People  vs.  Hartley,  21  Cal.  585, 
689,  82  Am.  Dec  768;  also  note  82  Am.  Dea 
768. 


§  957.  CUSTODY  OP  OFFICIAL  BONDS.  Every  officer  with  whom  offi- 
eial  bonds  are  filed  must  carefully  keep  and  preserve  the  same,  and  give 
certified  copies  thereof  to  any  person  demanding  the  same,  upon  being  paid 
the  same  fees  as  are  allowed  by  law  for  certified  copies  of  papers  in  other  cases. 

History:    Enacted  March  12,  1872. 

§958.  FOBM  OF  BONDS.  All  official  bonds  must  be  in  form  joint  and 
several,  and  made  payable  to  the  state  of  California  in  such  penalty  and  with 
such  conditions  as  required  by  this  chapter,  or  the  law  creating  or  regulating 
the  duties  of  the  office. 

History:  Enacted  March  12,  1872,  re-enactment  of  §  4  Act  February  28, 
1850,  Stats.  1850,  p.  74.  See  Hubert  vs.  Mendheim,  64  Gal.  213,  218, 
30  Pac.  Bep.  633. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Designation  of  office. 

3.  Joint  and  several. 

4.  Official  bonds  defined. 

5.  Same — Bond   of  receiver. 

6.  Payable  to  state — ^Appointee  of  board  of 

supervisors. 

7.  Same — Bond  not  made  payable  to  state. 

8.  Same— "The  people  of  the  state  of  Cali- 

fornia." 

1.  APPLIED,  CITBD,  COlfSTRUESD,  RB- 
PBRRBD  TO,  etc..  In:  Hubert  vs.  Mend- 
heim.  64  Cal.  213,  217,  30  Pac.  Rep.  633 
(construed);  Hteppe  vs.  Johnson,  73  Cal.  265, 
270,  14  Pac.  Hep.  833  (cited);  People  vs. 
Stacy.  74  Cal.  S78,  S75,  16  Pac  Rep.  192 
(cited). 

a.  DBSIGNATIOlf  OF  OFFICB. — Descrlp. 
tion  of  the  office  as  "auditor  and  ei(  officio 
asseisor"  In  bond  where  charter  describes 
office  as  "auditor  and  assessor"  does  not 
affect  validity  of  obllgratlon  where  charter 
In  other  sections  provides  that  auditor  shall 
be  ex  officio  assessor. — City  of  Oakland  vs. 
Know,  145  Cal.  41»,  428,  78  Pac.  Rep.  1060. 

S.  JOIKT  AND  SEVERAL..— This  provi- 
sion is  to  more  fully  protect  obligee.  If 
bond  Is  merely  Joint,  obligors  cannot  object, 
as  In  such  Instance  their  obllgratlon  Is  less 
burdensome. — Tevls  vs.  Randall,  6  Cal.  632, 
«J6.  65  Am.   Dec.   547. 

As  to  bonds  beinv  Joint  and  several,  see 
ante  |956   and    note   par.   3. 

Aa  to  bondu  In  form  bindlncr  nnrctles  only, 
■ad  not  prlnclpalot  see  post  |  959  and  note 
para.  15.  18. 


As  to  fatlnre  of  party  named  In  bond  aa 
anrety  to  alsny  see  post  |  969  and  note  par. 
14. 

4.  OFFICIAIi    BOlfD    DBFIMUD    as     any 

bond,  regrardless  of  form,  siven  by  an  officer 
or  deputy  to  secure  discharsre  of  duties  of 
of  office. — Hubert  vs.  Mendheim,  64  Cal. 
213,  216,  80  Pac  Rep.  638. 

5.  Bond  of  receiver  Is  not  official  bond 
within  meaningr  of  this  section. — Quigrerle 
vs.  Trumbo,  56  Cal.  626. 

Aa  to  form  of  bonds  of  recelTera^  tma(ee% 

etc.,  see  post  f  9  981,  982. 

C  PAYABLB  TO  STATB.— Appointee  of 
board  of  aupervlaoray  as  license  tax-col- 
lector, Is  such  officer  whose  bond  must  be 
payable  to  state. — People  vs.  Stacy,  74  Cal. 
873,   16   Pac.  Rep.   192. 

7«     Bond  not  made  payable  to  state,  but 

to  principal,  by  deputy,  if  for  faithful  dls- 
chargre  of  duties,  is  official  and  not  Invalid 
because  of  defect  In  form. — Hubert  vs. 
Mendhelm,  64  Cal.  213,  218,  80  Pac.  Rep.  638. 

8.     '<Tiie  people  of  the  state  of  California'* 

Is  equivalent  to  "the  state  of  California." — 
Tevls  vs.  Randall,  6  Cal.  632.  636.  65  Am. 
Dec.  647;  People  vs.  Love,  19  Cal.  676,  681. 

As  to  conditions  to  be  expressed  In  bondy 
see  ante  i  964,  and  post  I  960;  also  Tevis  vs. 
Randall.  6  Cal.  632,  636,  65  Am.  Dec.  547. 

As  to  execution  and  delivery  of  bond,  see 
post  f  9n9  and  note  pars.  9-17. 

As  to  form  of  new  bond  artven  npon  re* 
lease,  dlscharire,  vrlthdravral,  or  incompe* 
tency  of  sureties,  see  post  |  978. 

As  to  defective  bonds,  see  post  f  963. 


§  9E9.  OONSTBUOTION  OF  BONDS.  [OOVEK  WHAT  BREACHES  OF 
DUTY.]  Every  oflBcial  bond  executed  by  any  officer  pursuant  to  law  is  in 
force  and  obligatory  upon  the  principal  and  sureties  therein  for  any  and  all 
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breaches  of  the  conditions  thereof  committed  during  the  time  such  officer 
continues  to  discharge  any  of  the  duties  of  or  hold  the  office,  and  whether 
such  breaches  are  committed  or  suffered  by  the  principal  officer,  his  deputy,  or 
clerk. 

History:  Enacted  March  12,  1872,  re-eziactment  of  §  7  Act  February  28, 
1850,  Stats.  1850,  p.  75.  See  Hubert  tb.  Mendheim,  64  Oal.  213,  218, 
30  Pac.  Rep.  633. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Burden  of  proof. 

3.  Construction  of  bonds. 

4.  Same — Strict  terms  of  contract. 

5.  Duration  of  bond. 

6.  Same — Holding  over  after  expiration 

of  term. 

7.  Same — He-election. 

8.  Estoppel,  bond  as. 

9.  Execution  and  delivery — Alterations  in 

bond. 

10.  Same — Delivery  is  requisite. 

11.  Same — Same — Before    approval    bond 

is  inchoate. 

12.  Same — Same — Evidence  of  delivery. 

13.  Same — ^Parties  to  bond. 

14.  Same — Same — Failure   of   one   named 

in  instrument,  as  surety,  to  sign. 

15.  Same — Same — Failure  of  principal  to 

sign. 

16.  Same — Same — Same — If  bond  is  joint 

and  several. 

17.  Same — Signature  by  one  not  named  in 

bond. 

18.  Liability  of  sureties. 

19.  Same — Deposits  with  banks. 

20.  Same — Deposits  unlawfully  made. 

21.  Same — Deputies,  acts  of. 

22.  Same  —  Illegal   claim   against   county 

paid  by  treasurer. 

23.  Same — Same — ^Apparently  regular. 

24.  Same — Interest  may  be  recovered  from 

surety. 

25.  Same — Liability  is  primary. 

26.  Same — ^Money  irregularly  received. 

27.  Same — Money  stolen  from  officer. 

28.  Same — Money    unlawfully    collected — 

Under  color  of  office. 

29.  Same — Same — Not   entitled    to    credit 

for  same  as  offset. 

30.  Same — Same — Not  under  color  of  of- 

fice. 

31.  Same  —  Negligence,  misfeasance,   and 

non-feasance. 

32.  Same — Trespass — ^XJnder  color  of  law. 

33.  Same — Same — ^Execution  of  process. 

34.  Same — Same — Extra-official  acts. 

35.  Same — Same — Pleading. 

36.  Officer  de  facto. 

37.  Officer  ex  officio. 

38.  Same  —  To   determine  whether  officer 

acts  ex  officio. 

39.  Presentment  of  claim  to  executor. 
40,41.  Time  of  breach — Defalcation  of  pre- 
vious term. 

42.  Same — Is  question  of  fact. 

43.  Same — Presumption  as  to. 

44.  Same — Same — Treasurer  acting  as  tax- 

collector. 

1.     APP1.IBD,  CITBD,  CONSTRmSD,  RB- 
FBRRBD   TO,   etc.,    in:     Hubert   vs.   Mend- 


helm,  64  Cal.  213,  217,  SO  Pac.  Rep.  6SS 
(construed  and  applied);  People  vs.  Ham- 
mond, 109  Cal.  384,  389,  42  Pac.  Hep.  S6 
(construed  and  applied). 

2.  BURDEN  OF  PROOF  is  upon  party- 
making'  charge  of  default. — County  of  Los 
Angeles  vs.  Lankershim,  100  Cal.  525,  632, 
633,   35   Pac   Rep.    153,   666. 

8.     CONSTRUCTION       OF       BONDS.  — No 

Strained  construction  is  to  be  given  to 
obligation  of  sureties.  It  Is  not  permissible 
to  go  beyond  fair  import  of  terms  they 
employ  in  order  to  fasten  upon  them  lia- 
bility, but  in  respect  to  their  contracts  rule 
of  construction  obtains  which  accords 
rational  interpretation  to  language  of 
their  agreements,  so  as  to  reach  meaning' 
which  terms  used  denote. — People  vs.  Brey- 
fogle.    17   Cal.    604,   608,  609. 

Conpparci  Humboldt  S.  &  L*.  Soc.  vs.  Wen- 
nerhold,  81  Cal.  628,  632.  22  Pac.  Rep.  920. 

4.  Strict  terms  of  eontraet  is  limit  of 
liability  of  surety. — People  vs.  Buster.  11 
Cal.  216,  220;  Mendocino  Co.  vs.  Morris,  S2 
Cal.  146,  149;  Felonicher  vs.  Stingley,  142 
Cal.  630,  632,  76  Pac.  Rep.  604;  City  of  Oak- 
land vs.  Snow,  145  Cal.  419,  428,  78  Pac. 
Rep.   1060. 

Compares  Pierce  vs.  Whiting,  63  CaL 
538,  643;  Treweek  vs.  Howard,  105  Cal.  434. 
444,  39  Pac.  Rep.  20;  Ogden  vs.  Davis,  lie 
Cal.  32,  36,  47  Pac.  Rep.  772. 

As  to  construction  of  bond,  see  mono- 
graphic note  91  Am.  St.  Rep.  502,  603;  brief 
S6  L.  R.  A.  690. 

5.  DURATION  OF  BOND.  —  Cannot  be 
extended  by  lestalntlve  act  extending  term 
of  offica  of  incumbent. — Brown  vs.  LAtti- 
more,  17   Cal.   93,   96, 

Compares  Fresno  Enterprise  Co.  vs. 
Allen,  67  Cal.  605,  509,  8  Pac.  Rep.  59. 

O.     Holdlncr  over  after  expiration  of  term^ 

until  successor  qualifies,  is,  in  effect,  con- 
tinuation of  term  under  which  he  entered 
ofnce,  and  is  not  new  term.  Sureties  on 
bond  are  liable  for  acts  done  during  this 
continuation  of  term.  —  Placer  Co.  vs. 
Dickerson,  45  Cal.  12,  14;  People  vs.  Ham- 
mond, 109  Cal.  384,  389,  42  Pac.  Rep.  36. 

Compares  Fresno  Enterprise  Co.  vs. 
Allen,  67  Cal.  505,  609,  8  Pac.  Rep.  69. 

As  to  liability  for  acts  after  expiration  of 
term,  see  monographic  note  10  Am.  St.  Rep. 
855,  860;  103  Am.  St.  Rep.  982-941;  note  by 
H.  P.  Farnham,  35  L.  R.  A.  88,  89. 

7.  Re-election. — Bond  is  not  extended  by 
re-election  of  officer,  or  reappointment  of 
deputy,  for  new  term  in  same  office,  and 
no  recovery  can  be  had  on  such  bond  for 
acts  performed  during  new  term.  In  this 
respect     official     bond     may     differ     from 
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private  contract. — Hubert  vs.  Mendhelm,  64 
Cal.  213,  223,  30  Pac.  Rep.  633.  See  People 
vs.  Aikenhead,  6  Cal.  106,  107. 

Am  to  givUkg  nerw  bond  upon  re-election, 
see  ante  S  947  and  note  par.  10. 

As  to  definition  of  ''term,"  see  Church  vs. 
Colgan,  117  Cal.  €85,  60  Pac.  Rep.  12;'Brodie 
rs.  Campbell,  17  Cal.  11,   19,   20. 

As  to  dlncbnrcre  of  sureties,  see  post 
H964,  966.  970.  972-977  and  notes. 

As  to  llabllItT'  after  substitution  of  new 
kosd,  see  post  S  970  and  note. 

As  to  llmitndon  of  actions  on  olRclai 
beads,  see  post  9  961  and  note  pars.  18-24. 

As  to  wltbdmwal  of  surety,  see  post  9  970. 

8.  ESTOPPEL,  BOND  AS.— An  officer  who 
files  official  bond,  and  performs  duties  of 
office,  and  his  sureties  on  such  bond,  are 
estopped  from  denying^  that  he  entered  upon 
term  for  which  bond  was  griven,  and  from 
claiming  that  he  held  over  after  expiration 
of  preceding  term,  although  he  did  not 
take  and  file  oath  of  office. — ^People  vs. 
Hammond,  109  Cal.  384,  390,  42  Pac.  Rep. 
26.  See  People  vs.  Jenkins,  17  Cal.  600, 
603. 

As  to  entoppel  of  surety  to  deny  prln- 
cipaPs  title  or  posseoslon,  see  monogrraphic 
note  90  Am.  St.  Rep.  204,  205;  note  by 
Robert  Desty,  1  L.  R.  A.  119. 

A.    EXKC17TION    AND    DSSI^IVBRY — Al- 

teratioBs  In  bond. — If,  after  part  of  sureties 
on  official  bond  sign  same,  penal  sum  is 
changed  and  bond  is  approved  and  filed 
for  record,  sureties  who  sigrned  before 
change  are  not  liable.  If  after  changre 
other  sureties  sign  and  action  Is  brougrht 
on  bond  as  origrlnally  prepared,  these  sure- 
ties are  not  liable,  because  bond  sued  upon 
is  not  one  they  executed.  Principal  occu- 
pies position  differlngr  in  some  respects 
from  that  of  first  four  cmreties,  if,  after 
alteration,  bond  is  executed,  approved,  filed, 
and  recorded  with  his  knowledge.  He 
wonld  then  be  liable.  But  If  action  Is 
brought  on  bond  as  originally  prepared  he 
will  not  be  liable,  because  bond  sued  on  Is 
not  one  executed  and  delivered. — People 
vs.  Rneeland.    31    Cal.   288,   291. 

As  to  sltemtlons  In  bond,  see  monographic 
note  90  Am.  St.  Rep.  202-204;  notes  10  Am. 
Dec  267-273;  20  Am.  St.  Rep.  616-618;  brief 
8  I*  R.  A.  736. 

!«.  Delivery  In  requisite  to  give  validity 
to  official  bond. — As  to  whether  filing,  ap- 
proval, or  recording  amounts  to  delivery, 
see  Sacramento  County  vs.  Bird,  31  Cal.  66, 
7J:  People  vs.  Kneeland,  31  Cal.  288,  291; 
People  vs.  Huson,  78  Cal.  154,  157,  20  Pac. 
I^P.  369;  People  vs.  Van  Ness,  79  Cal.  84. 
M.  12  Am.  St.  Rep.  134,  21  Pac.  Rep.  654. 

Compares  Mangrum  vs.  Truesdale,  128 
Cal.  145,  146.   60  Pac.  Rep.  775. 

M.  Same — Before  approval  bond  Is  In- 
ehsste  and  not  In  condition  to  be  delivered. 
—People  vs.  Van  Ness,  79  Cal.  84,  88,  12  Am. 
fit  Rep,  134,  21  Pac.  Rep.  654. 

Compare  post  9  968  and  note  par.  4. 

tM,  Mme  —  Kvldenee  of  delivery.  —  Pro- 
luction  of  bond  In  court  by  obligee  Is 
tiiffldent   evidence.    In    action    on    bond,    of 


delivery.— Tldball  vs.  Halley,  48  Cal.  610, 
613. 

An  to  necessity  of  delivery  and  acceptance, 

see  monogrraphic  note  90  Am.  St.  Rep.  191 

18.  Parties  to  bond  —  Condition  tba^ 
otbers  sball  slvn. — If  sureties  on  oflficial 
bond  sign  with  express  understanding 
with  principal  that  certain  other  persons 
shall  sign  as  sureties  and  that  unless  such 
other  persons  shall  sign  it  shall  not  be 
delivered,  delivery  of  bond  to  obligee 
without  signature  of  such  other  persons 
and  without  informing  obligee  of  condition 
does  not  render  bond  invalid  as  to  sure- 
ties who  do  sign. — Tidball  vs.  Halley,  48 
Cal.  610,  613.  See  State  ex  reL  McCarty  vs. 
Pepper,  31  Ind.  76. 

14.  Snnfc — Fallnre  of  one  named  In  In- 
strument, as  snrety  to  sl^n  will  not  affect 
validity  of  bond  as  against  sureties  who 
slgrn,  there  being  no  conditions  or  stipula- 
tions when  they  signed  requiring  signa- 
ture of  such  person. — City  of  Los  Angeles 
vs.  Melius,  59  Cal.  444;  People  vs.  Stacy,  74 
Cal.  373.  375,  16  Pac.  Rep.  192. 

Compares  Cavanaugh  vs.  Casselman,  88 
Cal.  543,  548,  550,  26  Pac.  Rep.  516. 

15.  Same — Failure    of    principal    to    slsn 

bond  which  is  Joint  and  not  Joint  and  sev- 
eral, will  invalidate  bond. — City  of  Sacra- 
mento vs.  Dunlap,  14  Cal.  421,  423;  People 
vs.  Hartley,  21  Cal.  585,  589,  82  Am.  Dec. 
758.  See  Weir  vs.  Mead,  101  Cal.  125.  40 
Am.  St.  Rep.  46.  35  Pac.  Rep.  567. 

19.  Same — Same — If  bond  Is  Joint  and 
several  both  principal  and  sureties  will  be 
bound,  even  though  ofllicer  is  not  in  terms 
designated  therein  as  principal  and  does 
not  sign,  if  officer's  election  Is  recited 
therein,  and  bond  Is  conditioned  upon 
faithful  performance  of  his  duties  as  such 
officer. — People  vs.  Breyfogle,  17  Cal.  504, 
507,  509.  See  also  People  vs.  Love,  25  Cal. 
620,  530;  Kurtz  vs.  Forquer,  94  Cal.  91,  93, 
29  Pac.  Rep.   413. 

Compare t  "Weir  vs.  Mead,  101  Cal.  125,  40 
Am.  St.  Rep.  46.  85  Pac.  Rep.  567. 

17.  Signature  by  one  not  named  In  bond 

will  not  invalidate,  as  against  other  sure- 
ties, where  amount  for  which  such  surety 
was  intended  to  be  bound  can  be  deter- 
mined from  Inspection  of  Instrument. — 
People  vfs.  Stacy,  74  Cal.  373,  375,  16  Pac. 
Rep.  192. 

As  to  fallnre  of  person  nauked  tbereln  as 
principal,  or  surety,  to  sl^n,  see  note  40  Am. 
St.  Rep.  61,  52;  monographic  note  90  Am. 
St.  Rep.  192-195;  brief  8  L.  R.  A.  736. 

As  to  misnomer  of  obligee,  see  note  90 
Am.  St.  Rep.  197. 

18.  LIABI1.ITT     OF     SITRBTTES.— As     to 

acts  of  oflScers  for  which  sureties  on  ofldclal 
bond  are  liable,  see  monographic  note  91 
Am.   St.   Rep.    407-579. 

19.  Deposits  witb  bank. — If  money  in 
hands  of  officer  be  deposited  In  bank  in 
manner  provided  by  law,  he  and  his  sure- 

*tles  will  not  be  liable  upon  failure  of 
bank.  But  If  money  be  deposited  in  manner 
not  provided  by  law,  as  in  the  name  and  to 
the  credit  of  officer  personally,  they  will  b» 
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liable   upon   failure   of   bank. — City   of  I«08 
Ansreles  vs.  Melius,  59  Cal.  444,  466. 

90.  Deposit*  nnlawfally  made,  and  lost 
by  failure  of  bank,  imposes  liability  upon 
principals  and  sureties. — County  of  San 
Diegro  vs.  Dauer,  131  Cal.  199,  202,  63  Pac. 
Rep.    388. 

Am  to  liability  for  money  deposited  in 
bank,  see  monographic  notes  91  Am.  St.  Rep. 
661,  562;  by  Irwin  Taylor.  22  L..  R.  A.  449- 
461;  briefs  in  31  L..  R.  A.  851.  862;  82  Ia  R. 
A.  224,  225;  34  Ia  R.  A.  679.  680;  40  Ia  R.  A. 
693,  694. 

21.  Depntiea,  acts  of. — Sureties  are  liable 
for  injuries  caused  by  acts  of  officer's  depu- 
ties.— San  Francisco  vs.  McAllister,  76  Cal. 
246.  248.  18  Pac.  Rep.  315. 

As  to  liability  for  official  subordinates, 
see  note  95  Am.  St  Rep.  79;  brief  56  Ia  R. 
A.   634.  655. 

33.  nieeal  claim  against  county,  paid  by 
treasurer,  is  one  for  which  treasurer  and 
sureties  on  his  official  bond  are  liable.  It 
is  no  excuse  that  claim  had  been  allowed 
by  board  of  supervisors  and  that  auditor 
had  drawn  his  warrant  therefor,  where  it 
appeared  upon  face  of  warrant  that  claim 
was  one  for  allowance  and  for  payment  of 
which  there  was  no  authority  in  law. — 
Ventura  Co.  vs.  Clay,  114  Cal.  242,  46  Pac. 
Rep.  9.  See  Priet  vs.  De  La  Montanya,  86 
Cal.  148.  150.  24  Pac.  Rep.  612. 

28.     Same — ^Warrant  apparently  re^rvtar* — 

Auditor's  warrant  which  Is  apparently 
resrular  and  is  for  claim  of  such  character 
as  is  leerally  charereAble  to  county  is  one 
which  treasurer  is  by  law  required  to  pay. 
tn  absence  of  notice  of  any  invalidity,  and 
he  and  sureties  are  not  accountable  for  sum 
80  paid. — County  of  Los  Angreles  vs.  Lan- 
kershim.  100  Cal.  625.  631,  682.  36  Pac.  Rep. 
168,   636. 

As  to  liability  for  money  paid  on  -war- 
rants, see  monogrraphic  note  91  Am.  St.  Rep. 
556. 


24.  Interest  may  be  recovered  from 
surety. — People  vs.  Breyfogrle.  17  Cal.  604, 
610;  People  vs.  Love,  26  Cal.  520,  622.  631. 

As  to  recovery  of  interest,  see  mono* 
graphic  note  by  F.  H.  Bowlby,  65  L.  R.  A« 
393,  394. 

25.  Liability    Is    primary,   and    it    is    not 

necessary  to  first  pursue  individual  remedy 
against  the  officer. — Van  Pelt  vs.  Littler.  14 
Cal.  194.  196;  Doegr  vs.  Cook,  126  CaL  213, 
218.   58    Pac.    Rep.    707. 

2C     Money       irre^rvlarly       received       by 

treasurer,  which  it  is  his  duty  to  receive 
and  care  for  upon  the  making:  of  a  cer- 
tificate or  order  by  Aome  other  officer.  Is 
chargreable  to  him  in  his  official  capacity, 
although  It  has  been  received  by  him  with- 
out the  making:  of  such  certificate  or  order, 
and  he  and  his  sureties  are  liable  therefor 
on  his  official  bond. — Heppe  vs.  Johnson.  73 
Cal.  265,  269,  270,  14  Pac.  Rep.  833.  See 
Ijike  County  vs.  Neilon.  44  Oreg-.  14,  74  Pac. 
Rep.  212. 

As  to  liability  for  money  receipted  for  by 
officer  but  not  actually  received,  see  note 
JO   Am.   St.   Rep.   849.   850, 


27.  Money  stolen  from  officer. — Official 
bond  of  city  treasurer  adds  nothing:  to  his 
common-law  liability  as  bailee  for  hire,  of 
money  intrusted  to  his  care,  and  it  is  de- 
fense to  action  agre-inst  sureties  on  bond 
that  moneys  for  loss  of  which  action  w^as 
brought  were  taken  from  his  possession  by 
robbers,  by  irresistible  force. — City  of 
Healdsburg  vs.  Mulllg:an,  113  Cal.  205,  210. 
219.  46  Pac.  Rep.  387.  33  L.  R.  A.  461;  County 
of  Sonoma  vs.  Stofen,  126  Cal.  32,  37,  67 
Pac.  Rep.  681. 

Compares  Odd  Fellows'  Mut.  A.  Assoc 
vs.  James,  63  Cal.  698,  605,  49  Am.  Rep.  107. 

As  to  loss  or  Injury  caused  without  fault 
of  officer,  see  monogrraphic  note  91  Am.  St. 
Rep.  516-531;  note  by  Irwin  Taylor,  22  L.  R. 
A.  449-451;  brief  40  L.  R.  A.  628,  629;  brief 
60  L.  R.  A.  690. 

28.  Money  unlaivfully  collected — ^ITnder 
color  of  office. — Taxes  paid  under  protest, 
if  illeg:al.  are  charg:eable  to  collector  and 
his  sureties,  if  collected  under  color  of 
office,  notwithstanding:  he  has  paid  same 
to  treasury  under  laws  expressly  requiring- 
him  to  pay  all  moneys  collected  to  treas- 
urer.— San  Francisco  vs.  Ford,  52  Cal.  198, 
200.  See  Lawrence  vs.  Doolan,  68  Cal.  309. 
813,  6  Pac.  Rep.  484,  9  Id.  169. 

Compares  Phelan  vs.  San  Francisco,  120 
Cal.   1.   6,   62   Pac   Rep.   88. 

29.  Same — Not  entitled  to  credit  for  saaM 
as  offliet. — If  officer,  under  color  of  office, 
collects  money  which  by  law  he  is  not  en- 
titled to  collect,  and  turns  same  over  to 
proper  custodian,  his  sureties  are  not  en- 
titled to  credit  therefor  in  action  for  other 
sums  converted. — People  vs.  Van  Ness.  79 
Cal.  84.  89.  12  Am.  St.  Rep.  134,  21  Pac.  Rep. 
654;  Perry  vs.  Otay  Irr.  Dist.,  127  Cal.  665, 
669,  60  Pac.  Rep.  40. 

80.  Same — Ifot  under  eolor  of  office. — It 
is  no  part  of  official  duty  of  county  auditor 
to  receive  from  license  tax  collector  money 
collected  for  license  taxes  due  county;  and 
if  he  does  so  and  fails  to  account  therefor 
to  county  treasurer,  sureties  on  his  official 
bond  conditioned  for  faithful  performance 
by  him  of  all  "official  duties  required  of  him 
by  law"  are  not  liable  for  defalcation. 
Liability  of  the  auditor  under  such  circuRi- 
stances  is  personal  and  as  for  money  had 
and  received. — County  of  San  Luis  Obispo 
vs.  Farnum,  108  Cal.  562.  664,  41  Pac.  Rep. 
445. 

As  to  money  unlawfully  collected  •« 
Irresrularly  received,  see  monographic  note 
91   Am.   St.   Rep.   633-556,   668-660. 

81.  Ncffllirence,  misfeasance  and  nou« 
feasance  of  officer,  from  which  injury  re- 
sults, impose  liability  upon  sureties. — ^Van 
Pelt  vs.  Littler.  14  Cal.  194.  197;  People 
vs.  Gardner,  65  Cal.  304,  307;  People  vs. 
Smith.  123  Cal.  70,  73.  65  Pac.  Rep.  766; 
Doeg:  vs.  Cook,  126  Cal.  218,  218.  58  Pac 
Rep.    707. 

82.  Trespass — Under  color  of  law,  is 
within  obligation  of  bond,  as  well  as  non- 
feasance and  misfeasance. — ^Van  Pelt  vs. 
Littler.   14   Cal.   194.    197. 

83.  Same. — ^Bhcecutlon  of  process  Is  offi- 
cial duty,  and  acts  performed  by  virtue  of 
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some  -writ  or  order  which  officer  has  a 
right  to  execute  as  part  of  his  duties  of 
office,  although  he  goes  beyond  It,  are  ones 
for  which  his  sureties  are  liable.  Their  un- 
dertaking is  that  he  shall  perform  duties 
"according  to  law." — Black  vs.  Clasby,  97 
Cat.  482.  483.  32  Pac.  Rep.  564;  San  Yuen  vs. 
McMann,  99  Cal.  497.  499,  34  Pac.  Rep.  80; 
Bell  va.  Peck.  104  Cal.  35,  36.  37  Pac.  Rep. 
766;  Fuller  D.  Co.  vs.  McDade,  113  Cal.  360. 
263,  45  Pac.  Rep.  694;  Felonlcher  vs.  Stlng- 
ley.  142  Cal.  630.  632.  76  Pac.  Rep.  504,  See 
Black  vs.  Moore  (Tex.  Civ.  App.  April  27. 
1904),  80  a  W.  Rep.  867. 

As  to  Itabllfty  for  acta  done  In  execution 
of  proce»«»  see  monographic  note  91  Am. 
St-  Rep.  535-545;  notes  46  Am.  Dec.  509-517; 
67    Am.    St.   Kep.    410-414. 

An  to  liability  for  actii  done  "by  virtue  of 
olBc«^  nnd  '^udcr  color  of  olRce,"  see  mono- 
graphic notes  78  Am.  St.  Rep.  420-425;  91 
.Am.  St.  Rep.  610-514;  briefs  in  42  L.  R.  A. 
849:  50  L.  R.  A.  73;  60  U  R.  A.  118,  119; 
55  L.  R.  A.  631.  632. 

S4.  Some  —  EUEtra-olBctal  act«.  —  When 
officer  assuming  to  act  in  official  capacity 
commits  wrong  under  circumstances  where 
law  does  not  Impose  upon  him  duty  to  act 
at  all,  wrong  is  not  violation  of  any  official 
duty  and  consequently  is  not  one  for  which 
surety  is  liable. — Felonlcher  vs.  Stingley, 
142  Cal.  630.  634,  76  Pac.  Rep.  504. 

85.  Smaic — Pleading. — Complaint  must  al- 
Wse  existence  of  conditions  and  circum- 
stances requiring  some  official  action  and 
that  Injury  was  inflicted  while  officer  was 
so  attempting  to  act,  or  on  account  of 
failure  of  officer  to  act.  Facts  must  be 
stated.  Mere  allegation  that  officer  was 
acting  in  official  capacity  Is  conclusion  of 
law. — Felonlcher  vs.  Stingley,  142  Cal.  630. 
632,  76  Pac.   Rep.  604. 

Aa  to  liability  for  trespaMs  of  officer,  see 
monographic  note  78  Am.  St.  Rep.  420-425; 
monographic  note  by  Irwin  Taylor,  21  L. 
R.  A.  738-742;  brief  50  L.  R.  A.  118,  119. 

As  to  accrual  of  action,  see  post  6  961  and 
note  pars.  2-6. 

Aa  to  attachment  In  suit  on  official  bond, 
see  brief  64  Am.  St.  Rep.  128.  129. 

Aa  to  defective  bond  being  good  as  com- 
mon-lnw^  or  voluntary  bond,  see  monogra- 
phic note  00  Am.  St.  Rep.  200-202. 

Aa  to  effect  on  aurety  of  Judgment  against 
officer,  see  monographic  note  by  P.  H.  Van 
Auken.    52    U    R.    A.    165-188. 

Aa  to  enforcing  Judgmenta  against  offi- 
cers, see  KERR'S  CYC.  CODBS  CIV.  PROC 
1710. 

Aa  to  tasolvency,  death,  or  removal  from 
state,    see    post   §9  964-966. 

Aa  to  liability  for  acta  performed  in  Judl« 
Hal  capacity,  see  monosrraphlc  note  91  Am. 
St.  Rep.  515.  516.  675,  576;  notes  67  Am.  St. 
Rep.  422,  423;  95  Am.  St.  Rep.  83.  84;  brief 
36  L.  R.  A.   690. 

Aa  to  liability  for  acts  performed  In  legis- 
lative capacity,  see  note  95  Am.  St.  Rep.  84. 
As  to  liability  on  bonds  of  various  classes 
of  offieera,  see  monographic  note  91  Am.  St. 
Rep.  631-579. 
Aa  to   liability  on   conditions  inserted  in 


bond  but  not  required  by  statute,  see  notes 
67  Am.   Dec.   771;   82  Am.  Dec.    761. 

As  to  liability  of  suretlea  on  successive 
bonds,  see  monographic  note  10  Am.  St.  Rep. 
843-860;  note  by  Robert  Desty.  1  K  R.  A. 
118.  119. 

Aa  to  penalty  being  limit  of  liability  on 
statutory  bondt  see  monographic  note  by 
F.  H.  Bowlby.  56  U  R.  A.  393,  394. 

86.  OFFICER  DB  FACTO,  bond  of,  Is 
binding  on  himself  and  sureties. — People 
vs.  Hammond.  109  Cal.  384.  390,  42  Pac. 
Rep.  86. 

As  to  bond  given  by  de  facto  officer,  see 
note  82  Am.  Dec.  764;  monographic  note 
90  Am.  St.  Rep.  204,  205. 

37.  OFFICER  EX  OFFICIO  m\ist  give 
separate  bonds  for  each  office.  In  absence 
of  statutory  provisions  to  the  contrary,  and 
sureties  of  bonds  for  principal  office  are 
not  liable  for  performance  of  duty  of  office 
held  ex  officio. — People  vs.  Edwards,  9  Cal. 
286,  292;  People  vs.  Ross,  88  Cal.  76.  77; 
People  vs.  Gardner.  55  Cal.  304.  306;  Red- 
wood City  vs.  Grlmmenstein.  68  Cal.  512, 
514,  9  Pac.  Rep.  560;  People  vs.  Buckhart, 
76  Cal.  606,  607.  18  Pac.  Rep.  776.  See 
Baker  Co.  vs.  Huntington  (Greg.  Jan.  16. 
1905),   79   Pac.   Rep.   187. 

318.  To  determine  whether  officer  acts  ex 
officio,  language  of  statute  must  be  con- 
sulted. If  act  merely  imposes  new  duties 
and  does  not  create  distinct  office  but  ono 
bond  Is  required  and  sureties  on  It  are 
liable  for  proper  discharge  of  all  duties  of 
officer. — Redwood  City  vs.  Grlmmenstein.  68 
Cal.  612,  513,  9  Pac.  Rep.  660. 

As  to  llnblllty  of  surety  on  general  bond 
for  acts  performed  ex  officio,  see  mono- 
graphic note  91  Am.  St.  Rep.  507-509.  650- 
652.  569-571,  579. 

30.     PRESENTMENT       OF       CLAIM       TO 

EXECUTOR.— Liability  of  surety  Is  not  dis- 
charged by  failure  of  plaintiff  to  present 
claim  arising  on  bond  to  executor  of  de- 
ceased officer  for  allowance  within  the 
period  of  ten  months  after  publication  of 
notice  to  creditors. — County  of  Los  Angeles 
vs.  Lankershlm.  100  Cal.  525,  534.  86  Pac 
Rep.  153,  556;  Lawrence  vs.  Doolan,  68  Cal. 
809,  815,  6  Pac.  Rep.  484,  9  Id.  169. 

Compares  County  of  Sonoma  vs.  Hall. 
132  Cal.  589,  62  Pac.  Rep.  257.  312.  66  Id. 
12,  459. 

40.  TIME  OF  BREACH.— Defalcation  of 
prcvlona  term,  carried  over  and  covered  up 
by  funds  received  during  second  term, 
creates  liability  against  sureties  on  bond 
for  second  term.  Such  use  of  funds  re- 
ceived during  second  term  Is  a  second  em- 
bezzlement.— People  vs.  Hammond,  109  Cal. 
384,  893.  42  Pac.  Rep.  36. 

41.  Rule  Is  different  when  duty  of  de- 
faulting officer  Is  limited  merely  to  pay- 
ment over  of  moneys,  and  superior  officer 
makes  application  of  funds.  As  duty  of 
such  defaulting  officer  is  fulfilled  when 
he  makes  general  payment  to  superior 
officer,  he  cannot  be  said  to  have  committed 
new  offense  in  case  such  superior  officer 
applies  money  paid  to  former  shortage. — 
People  vs.   Hammond.   109   Cal.   384.   393,   4S 
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Pac.  Rep.  36.  See  also  Anaheim  U.  W.  Co. 
V8.  Parker,  101  Cal.  48 3»  490,  35  Pac.  Rep. 
1048. 

Aa  to  rlgrht  of  ofllcer  to  direct  application 
of  paymenty  see  note  10  Am.  St.  Rep.  853, 
864. 

43.  la  queatloii  of  fact  to  be  determined 
by  Jury  upon  all  clrcumstancea  of  case. — 
Anaheim  U.  W.  Co.  vs.  Parker,  101  Cal.  483, 
487,  35  Pac.  Rep.  1048. 

48.  Preaumptlon  aa  to. — ^Where  treasurer 
hoIdlnfiT  during:  several  consecutive  terms 
misappropriated  funds,  and  time  of  mis- 
appropriation is  not  shown,  it  will  be  pre- 
sumed to  have  occurred  at  end  of  last 
term,  and  sureties  on  last  bond  will  be 
liable. — Heppe  vs.  Johnson,  73  Cal.  265,  270, 
14   Pac.   Rep.    833. 

§960.    SAME.     [DUTIES   REQUIRED   BY   SUBSEQUENT   STATUTE.] 

Every  such  bond  is  in  force  and  obligatory  upon  the  principal  and  sureties 
therein  for  the  faithful  discharge  of  all  duties  which  may  be  required  of  such 
officer  by  any  law  enacted  subsequently  to  the  execution  of  such  bond,  and 
such  condition  must  be  expressed  therein. 

History:  Enacted  March  12,  1872,  re-enactment  of  §  8  Act  Febrnaiy  28, 
1850,  Stats.  1850,  p.  75.  See  Hubert  vs.  Mendheim,  64  Cal.  213,  218, 
30  Pac.  Rep.  633. 


44.  Same — Tremmur^r  aetlnir  mm  tax-col- 
lector.— If  same  person  is  both  treasurer 
and  tax-collector  and  settles  his  account.* 
as  tax-collector  with  auditor  and  receives 
certificate  from  auditor  stating  amou.u  du«- 
from  him  as  tax-collector  and  that  lie 
"has  this  day  the  amounts  as  given  below 
to  be  paid  into  the  county  treasury,"  which 
certificate  is  afterwards  found  in  the  treas- 
ury, the  presumption  is  that  money  was 
deposited  in  treasury  with  certificate  and. 
in  absence  of  evidence  as  to  when  defalca- 
tion occurred,  that  it  occurred  after  money 
was  so  deposited;  and  sureties  of  treasurer 
are  liable. — Butte  Co.  vs.  Morg^an.  76  Cal. 
1,  6,  18  Pac.  Rep.   116. 

Aa  to  presvmptlon  of  time  of  breach,  see 
note  10  Am.  St.  Rep.  846,  847. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Change  of  duties  by  law  subsequent. 

3.  Extension  of  term. 

4.  New  duties  of  distinct  office. 

5.  New  duties  of  same  office. 

1.  APPLIED,  CITED,  CONSTRUBD,  RE- 
FERRED TO,  etc.,  in:  Hubert  vs.  Mend- 
heim,  64  Cal.  213,  217.  30  Pac.  Rep.  633 
(applied);  Sam  Tuen  vs.  McMann,  99  Cal. 
497,   499,   34   Pac.   Rep.   80    (cited). 

2.  CHANGE  OF  DUTIES  BY  LAW  SUB- 
SECiUENT  to  execution  of  bond  will  not 
release  sureties. — County  of  Sacramento  vs. 
Bird.  81  Cal.   66,   76. 

8.  EXTENSION  OF  TERM.  —  Condition 
inserted  In  bond  makiner  sureties  liable  for 
discharge  of  official  duties  imposed  by  law 
subsequently  to  execution  of  bond  only  ap- 
plies to  such  as  may  be  required  to  be 
performed  during:  period  of  liability  fixed 
by  the  bond,  and  does  not  authorize  ex- 
tension of  that  period. — Brown  vs.  Lattl- 
more,  17  Cal.  93.  96. 


4.  NEW  DUTIES  OF  DISTINCT  OFFICB, 

with  execution  of  which  officer  may  be 
charged,  are  not  within  obligation  of  bond 
for  principal  office,  In  absence  of  statutory 
provision  to  that  effect. — People  vs.  Ed- 
wards. 9  Cal.  286.  292. 

See  ante  S  959  and  note  par.  37. 

5.  NEW    DUTIES    OF    SAME    OFFICE. — 

Bond  is  obligatory  for  performance  by  town 
marshal  of  duties  as  tax-collector  if  act 
imposing  duties  does  not  create  distinct 
office  of  tax-collector  to  be  held  ex  officio 
by  marshal,  but  merely  imposes  upon  mar- 
shal new  duties. — Redwood  City  vs.  Grim- 
mensteln.  68  Cal.  612.  613,  9  Pac.  Rep.  560. 
See  Lawrence  vs.  Doolan,  68  Cal.  309.  313, 
6  Pac.  Rep.  484,  9  Id.  159. 

See  note  63  Am.  St.  Rep.  191. 

As  to  liability  for  dntlea  snbaeqncntly 
Imposed  by  statnte,  see  monogrraphic  note 
91  Am.  St.  Rep.   603-507,   661. 

Aa  to  condltlona  la  bondy  compare  ante 
9  964. 


§  961.  SXJIT  ON  BONDS.  Every  official  bond  executed  by  any  officer  pur- 
suant to  law  is  in  force  and  obligatory  upon  the  principal  and  sureties  therein 
to  and  for  the  state  of  California,  and  to  and  for  the  use  and  benefit  of  all 
persons  who  may  be  injured  or  aggrieved  by  the  wrongful  act  or  default  of 
such  officer  in  his  official  capacity;  and  any  person  so  injured  or  aggrieved 
may  bring  suit  on  such  bond,  in  his  own  name,  without  an  assignment  thereof. 

History:  Enacted  March  12,  1872,  re-enactment  of  §  9  Act  February  28, 
1850,  Stats.  1850,  p.  75.  See  Hubert  vs.  Mendheim,  64  Cal.  213,  218, 
30  Pac.  Rep.  633. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Action  accrues  at  time  of  breach. 

3.  Same — Demand  is  not  necessary. 


4.  Same — End  of  term. 
6.  Same — Same — But  if  prior  breach  b« 
shown. 


mt,  I,  eh.  Tn,  art.  IX.] 
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6.  Same— Failure   of   collector   to   make 

monthly  settlement. 

7.  District  attorney,  authority  of  to  sue. 

8.  Lost  bond. 

9.  Parties  defendant — One  or  more  sure- 

ties. 

10.  Same — Principal  and  sureties. 

11.  Same — Same — Tort  and  contract. 

12.  Party  plaintiff — County  as. 

13.  Same — Same  —  Action    in    name    of 

board  of  supervisors. 

14.  Same — Informal  bond. 

15.  Same — State  of  California. 

16.  Same — State  and  county. 

17.  Pleading. 

IS.  Statute  of  limitations — Action  is  upon 
"liability  created  by  statute." 

19.  Same — Same — Former   decisions. 

20.  Same — ^Action  against  sheriff,  coroner, 

or  constable. 

21.  Same— Same — Sheriff  acting  ex  officio 

as  tax-collector. 

22.  Same — Bond  mere  security. 

23,  24.  Same — Commences  to  run,  when. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  in:  Hubert  vs.  Mend- 
helm,  64  Cal.  213.  217.  30  Pac.  Rep.  633 
(construed  and  applied);  People  vs.  Stacy, 
74  Cal.  873,  375,  16  Pac.  Rep.  192;  Sam 
Yuen  vs.  McMann,  99  Cal.  497,  499,  34  Pac. 
Rep,    80    (cited). 

X  ACTION  ACCRUES  AT  TIME  OF 
BREACH  of  bond,  whether  cause  of  action 
be  trespass,  or  nonfeasance,  or  misfeasance 
In  office. — Van  Pelt  vs.  Littler,  14  Cal.  194, 
196.  197;  Lawrence  vs.  Doolan.  68  Cal.  309, 
313,  5  Pac.  Rep.  484,  9  Id.  159;  Black  vs. 
Clasby,  97  Cal.  482,  484,  32  Pac.  Rep.  564; 
People  vs.  Weineke,  122  Cal.  535,  539,  56 
Pac.  Rep.  579;  County  of  San  Dle&o  vs. 
Dauer,  131  Cal.  199,  203,  63  Pac.  Rep.  338. 

See  pars.  18-24  this  note;  also  ante  ^259 
pars.  40-44. 

3.  Demand  tu  not  neceiisary  to  create 
cause  of  action  where  statute  expressly 
requires  performance  of  duty  at  given  time. 
— San  Francisco  vs.  Heynemann,  71  Cal. 
153,  154,  11  Pac.  Rep.  870;  People  vs.  Melone, 
73  Cal.  574,  578.  15  Pac.  Rep.  294;  People  ex 
lel.  Dunn  vs.  Van  Ness,  76  Cal.  121,  124,  18 
Pac.  Rep.    139. 

Conpares  County  of  San  Luis  Obispo  vs. 
King,  69  Cal.  531,  532,  11  Pac.  Rep.   178. 

4.  End  of  term  will  be  construed  as  time 
of  breach  if  no  earlier  time  be  shown. — 
People  ex  rel.  Dunn  vs.  Van  Ness,  76  Cal. 
121.  124,   18  Pac.  Rep.  139. 

See  ante  §  959  and  note  par.   48. 

5.  Same. — Bat   If  prior  breacb  be  alio^m 

failure  of  treasurer  to  have  funds  con- 
verted in  treasury  at  end  of  term,  and  to 
turn  same  over  to  successor,  adds  nothing 
to  previous  transgression  and  cannot  be 
treated  as  new  cause  of  action. — People  vs. 
Wefneke,  122  Cal.  535.  539,  55  Pac.  Rep. 
579;  County  of  San  Diego  vs.  Dauer,  131 
Cal.  199,  203.  63  Pac.  Rep.  338. 

4L  Fnilnre  of  collector  to  make  monthly 
•cttlementy  when  required  by  law,  is  breach 
"pon  which  action  accrues. — San  Francisco 
vs.  Ford,  52  Cal.  198,  200. 


Compares  People  vs.  Weineke,  122  Cal. 
635,  639,  55  Pac.  Rep.  579. 

7.  DISTRICT  ATTORNEY— Authority  of 
to  ane. — See  People  vs.  Love,  25  Cal.  520, 
523;  Ventura  Co.  vs.  Clay,  119  Cal.  213,  216, 
51  Pac.  Rep.  189;  People  vs.  Madden,  133 
Cal.  347,  348.   65  Pac.   Rep.   741. 

8.  LOST  BOND. — Action  may  be  main- 
tained upon. — Oakland  vs.  Snow,  145  Cal. 
419,  430.  78  Pac.  Rep.  1060. 

9.  PARTIES  DEFENDANT.— One  or  more 
anretlea  may  be  sued  without  Joining 
others. — People  vs.  Love,  25  Cal.  520.  526; 
People  vs.  Evans,  29  Cal.  429,  436;  Heppe 
vs.  Johnson,  73  Cal.  266,  270,  14  Pac  Rep. 
833. 

10.  Principal  and  anretlea  may  be  Joined 
In  one  suit. — Black  vs.  Clasby,  97  Cal.  482. 
484,  32  Pac.  Rep.  564;  Sam  Yuen  vs.  Mc- 
Mann, 99  Cal.  497,  498,  34  Pac.  Rep.  80; 
Bell  vs.  Peck,  104  Cal.  35,  36,  37  Pac.  Rep. 
766;  Fuller  D.  Co.  vs.  McDade,  113  Cal.  360, 
363,   46   Pac.   Rep.   694*. 

It.  Same  —  Tort  and  contract.  —  Such 
Joinder  Is  not  objectionable  as  being  mis- 
Joinder  of  cause  for  tort  of  officer  with 
contract  of  sureties. — Fuller  D.  Co.  vs.  Mc- 
Dade, 113  Cal.   360,  362,  45  Pac.  Rep.  694. 

As  to  partlea  defendant,  see  KERR'S  CYC. 
CODE    Crv.   PROC.    §383    and    note. 

U.     PARTY   PLAINTIFF— County   aa. — If 

complaint  on  official  bond  of  county  treas- 
urer avers  that  money  for  which  treasurer 
Is  in  default  belongs  to  county,  action  is 
properly  brought  In  name  of  county. — Men- 
docino Co.  vs.  Morris,  32  Cal.  145,  148. 

Compares  Mendocino  Co.  vs.  Lamar,  30 
Cal.  627;  People  vs.  Haggln,  67  Cal.  579, 
586. 

13.  Same. — Action  In  name  of  board  of 
anpervlsora  is  proper,  if  board  is  authorized 
by  law  to  sue  In  behalf  of  county. — Sacra- 
mento   Co.    vs.    Bird,    31    Cal.    66,    69. 

14.  Informal  bond,  made  by  deputy  pay- 
able to  his  principal,  may  be  sued  on  by 
state  or  any  party  interested. — Hubert  vs. 
Mendhelm,  64  Cal.  213,  218,  30  Pac.  Rep.  633. 

15.  State  of  California  may  bring  action, 
without  Joining  aggrieved  party.  In  such 
case  state  Is  trustee  of  an  express  trust 
within  J  369  KERR'S  CYC.  CODE  CIV. 
PROC— People  vs.  Stacy,  74  Cal.  373,  375. 
16   Pac.   Rep.    192. 

16.  State  and  county  may  recover  all 
money  due  on  tax-collector's  bond  in  single 
action  in  name  of  state,  although  part  of 
moneys  thus  due  may  belong  to  county  and 
part  to  state. — People  vs.  Love,  25  Cal  520 
524. 

Aa  to  party  plaintiff,  see  po.st  8  962:  and 
monographic  note  95  Am.   St.  Rep.   74-76. 

17.  PI^EADING.— As  to  pleading  in  gen- 
eral.— People  vs.  Love,  26  Cal.  520:  Sacra- 
mento Co.  vs.  Bird,  31  Cal.  66;  Mendocino 
Co,  vs.  Morris,  32  Cal.  145.  148,  149;  Ghira- 
delll  vs.  Bourland,  32  Cal.  585;  Tidball  vs. 
Halley,  48  Cal.  610;  Fuller  D.  Co.  vs.  Mc- 
Dade, 113  Cal.  360.  363,  45  Pac.  Rep.  694; 
Ventura  Co.  vs.  Clay,  114  Cal.  242,  46  Pac. 
Rep.  9;  Felonicher  vs.  Stingloy,  142  Cal. 
630,  633.  76  Pac.  Rep.  504. 
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18.  STATUTE  OF  LIMITATIONS.— Action 
Is   npoB   'niabllltx  created   by   atatnte^   and 

is  croverned  by  subd.  1  f  338  Code  Civ. 
Proc.,  and  is  barred  in  three  years,  in  ab- 
sence of  express  statutory  provisions  pre- 
scribing other  limitation. — County  of 
Sonoma  vs.  Hall,  132  Cal.  589,  691,  62  Pac. 
Rep.  257,  312,  66  Id.  12,  469;  People  ex  reL 
Dunn  vs.  Van  Ness,  76  Cal.  121,  124.  18  Pac 
Rep.  139;  Ventura  Co.  vs.  Clay,  114  Cal. 
242,  245,  46  Pac.  Rep.  9. 

19.  Same — Former  declalona. — Although 
simple  action  agralnst  officer,  otherwise  than 
on  his  official  bond,  may  be  barred  by  6  338 
Code  Civ.  Proc,  as  being  "upon  a  liability 
created  by  statute"  or  "for  taking*,  detain- 
ing, or  injuring  any  goods,"  an  action  upon 
his  official  bond  is  not  governed  by  that 
section. — Placer  Co.  vs.  Dlckerson,  46  Cal. 
12,   14;   Paige   vs.   Carroll,   61   Cal.    211,   214. 

Overruled  by  County  of  Sonoma  vs.  Hall, 
132  Cal.  689,  62  Pac.  Rep.  257,  312,  66  Id. 
12,  469. 

ao.  Action  against  aherllT,  coroner,  or 
constable  upon  liability  incurred  by  doing 
some  act  in  official  capacity  is  barred  in 
two  years  under  subd.  2  S  339  Code  Civ. 
Proc,  and  an  action  upon  official  bond  of 
such  officers  Is  barred  at  same  time. — Paige 
vs.  Carroll,  61  Cal.  211,  214;  People  vs. 
Burkhart,  76  Cal.  606,  607,  18  Pac  Rep.  776. 

Compares  County  of  Sonoma  vs.  Hall, 
132  Cal.  689,  693,  62  Pac.  Rep.  267,  312,  66 
Id.  12,  459. 

21.  Same. — Sheriff  acting  ex  officio  aa 
tax-collector  does  not  perform  duties  as 
sheriff  in  collecting  taxes,  and  an  action 
brought  upon  his  official  bond  as  tax-col- 
lector is  not  controlled  by  subd.  2  { 339 
Code  Civ.  Proc. — People  vs.  Burkhart,  76 
Cal.  606,  607,  18  Pac.  Rep.  776. 

22.  Bond  mere  aecnrlty. — Official  bond  is 
in  nature  collateral  security  conditioned 
for  faithful  performance  of  duties  Imposed 
by  statute  upon  officer.  Bond  itself  im- 
poses no  new  duties  upon  him.     Whenever 


causa  against  principal  becomes  barred 
action  upon  bond  becomes  barred.  Sureties 
are  entitled  to  all  defenses  that  will  be 
allowed  to  principals.  Mere  fact  that  bond 
is  instrument  in  writing  cannot  affect 
question.  Statute  imposing  limitation  In 
action  upon  written  Instrument  does  not 
operate  to  suspend  operation  of  other  <(tat- 
utes  of  limitation  or  to  continue  in  force 
or  revive  cause  of  action  which  has  alreadv 
been  barred  by  some  one  of  the  statutes 
of  limitation.  Limitation  acts  upon  cause, 
not  form  of  action  (explains  and  overrules 
former  decisions). — County  of  Sonoma  vs. 
Hall,  132  Cal.  689.  699,  62  Pac  Rep.  257. 
312,  66  Id.  12,  459. 

2S.  Commences  to  mn,  ^rhen. — Statute 
does  not  commence  running  for  breach  of 
an  official  bond  until  expiration  of  official 
term. — People  vs.  Van  Ness,  79  Cal.   84,  89. 

Bxplalned  in  People  vs.  Welneke.  122  Cal. 
636,  639,  66  Pac  Rep.  679;  County  of  San 
Diego  vs.  Dauer,  131  Cal.  199,  63  Pac.  Rep. 
838. 

See  pars.   2-6  this  note. 

24.  Statute  beglna  to  mn  against  eanae 
of  action  In  favor  of  connty  upon  bond  of 
Its  treasurer,  for  loss  of  money  deposited 
by  him  In  bank  which  has  suspended,  at 
least  as  early  as  his  loss  of  control  of 
funds  was  known  to  county.  Failure  of 
treasurer,  at  conclusion  of  his  official  term, 
to  pay  such  funds  to  his  successor  does  not 
constitute  new  or  different  cause  of  action 
nor  extend  period  of  limitation  of  action 
upon  his  official  bond. — County  of  San 
Diego  vs.  Dauer,  131  Cal.  199,  202,  63  Pac. 
Rep.  838.  See  People  vs.  Melone.  73  Cal. 
674,  578,  15  Pac.  Rep.  294:  People  vs.  Weln- 
eke, 122  Cal.  535,  639,  66  Pac.  Rep.  579. 

Compares  Lawrence  vs.  Doolqn,  68  Cal. 
809,  313,  6  Pac.  Rep.  484,  9  Id.  159. 

Aa  to  contribution  between  sarctles,  see 
post  9  969. 

As  to  salts  when  additional  bond  la  given, 
see  post  S967. 


§  962.  SAME.  [SUCCESSIVE  SUITS.]  No  such  bond  is  void  on  the  first 
recovery  of  a  judgment  thereon;  but  suit  may  be  afterwards  brought,  from 
time  to  time,  and  judgment  recovered  thereon  by  the  state  of  California,  or  by 
any  person  to  whom  a  right  of  action  has  accrued  against  such  officer  and  his 
sureties,  until  the  whole  penalty  of  the  bond  is  exhausted. 

History:  Enacted  March  12,  1872,  re-enactment  6f  { 10  Act  February  28, 
1850,  Stats.  1850,  p.  75.  See  Hubert  vs.  Mendbeim,  64  Cal.  213,  218, 
30  Pac.  Bep.  633. 

Applied,     elted,     eonatmedy    referred     to^  As  to  form  of  Jndflrmenty   see   ante    S  9S6 

etc.,  in:    Hubert  vs.  Mendheim,  64  Cal.  218,  and  note. 

218.  30  Pac.  Rep.  633  (construed  with  other  As  to  party  plaintiff,  see  ante  S  961. 
sections). 

§963.  DEFECTS  IN  FORM,  APPROVAL,  FILING,  ETC.,  NOT  TO 
VITIATE.  Whenever  an  official  bond  does  not  contain  the  substantial  matter 
or  conditions  required  by  law,  or  there  are  any  defects  in  the  approval  or 
filing  thereof,  it  is  not  void  so  as  to  discharge  such  officer  and  his  sureties; 
but  they  are  equitably  bound  to  the  state  or  party  interested ;  and  the  state  or 
such  party  may,  by  action  in  any  court  of  competent  jurisdiction,  suggest  the 
defect  in  the  bond,  approval,  or  filing,  and  recover  the  nroner  anrl  <»n.iiU«Kio 


Ttt.  ly  eh.  vn,  art.  IX.]  DBFECTS    IN   FORM,   APPROVAI.,   BTC. 
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demand  or  damages  from  such  officer  and  the  persons  who  intended  to  become 
and  were  included  as  sureties  in  such  bond. 

History:  Enacted  March  12,  1872,  re-enactment  of  §  11  Act  February  28, 
1850,  Stats.  1850,  p.  75.  See  People  vs.  Evans,  29  Cal.  429,  436;  Hubert 
vs.  Mendheim,  64  Cal.  213,  218,  30  Pac.  Bep.  633. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Defect  in  justification. 

3.  Estoppel  of  surety. 

4.  Failure  of  proper  officer  to  approve. 

5.  Omission  of  seal. 

6.  Reformation  of  instrument. 

7.  Suggestion  of  defect — Attaching  copy  of 

1x»nd  to  complaint. 

8.  Same — ^Absence  of  signature. 

9.  Same — Estops  plaintiflP . 
10.  Same — Writing  entirely  irrelevant. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Qulggle  vs.  Trumbo, 
66  Cal.  626,  627  (referred  to);  Hubert  vs. 
Mendheim,  64  Cal.  213,  218,  219,  30  Pac  Rep. 
633  (construed  and  applied);  People  vs. 
Huson,  78  Cal.  154.  167,  20  Pac.  Rep.  369 
(applied). 

2.  DEFECT  Hf  JUSTIFICATION. — Bond 
Is  not  vitiated  because  sureties  swear  that 
"they  are  worth  the  amount  for  which  they 
become  liable  over  and  above  all  their  Just 
debts  and  liabilities"  instead  of  sayingr 
"over  and  above  all  their  debts." — People 
ex  rel.  Dorsey  vs.  Smyth,  28  Cal.  21,  26. 

S.  ESTOPPEIj  of  SURETY. — Bxecutlon 
of  bond  which  could  be  and  has  been  de- 
clared upon  as  oflQclal  bond  estops  defend- 
ant from  saying  that  bond  is  unofBclal. — 
Hubert  vs.  Mendheim,  64  Cal.  213,  220,  30 
Pac  Rep.  633. 

4.  FAU.UIUS  OF  PROPER  OFFICER  TO 
APPROVE  will  not  invalidate  bond  or  re- 
lease sureties. — People  vs.  Huson.  78  Cal. 
154,  157.  20  Pac.  Rep.  369.  See  People  ex 
rel  Casserly  vs.  Fitch,  1  Cal.  519.  535,  636; 
Doane  vs.  Scannell,  7  Cal.  393,  396;  People 
ex  rel.  Attorney-General  vs.  Scannell,  7  Cai. 
432,  441;  People  vs.  Edwards,  9  Cal.  286,  292; 
People  vs.  Evans,  29  Cal.  430,  436;  People 
vs.  Kneeland.  31  Cal.  288;  Mendocino  Co. 
vs.  Morris.  32  Cal.  145,  148;  Oakland  vs. 
Snow.  145  Cal.  419,  430.  78  Pac.  Rep.  1060; 
Baker  Co.  vs.  Huntington  (Oreg.  Jan.  16, 
1905),  79  Pac.  Rep.  187. 

See  note  82  Am.  Dec.  764. 

Compiiret  People  vs.  Van  Ness,  79  Cal. 
84,  88.  12  Am.  St.  Rep.  134,  21  Pac.  Rep.  554. 


5.  OMISSION  OF  SEAIiy  by  party  slgmingr. 
will  not  defeat  recovery  on  bond  if  defect 
is  sugrgrested  in  complaint. — Sacramento  Co. 
vs.  Bird,  31  Cal.  66,  73. 

Aa  to  necessity  of  seal  aliice  adoption  of 
code,  see  KERR'S  CYC.  CODE  CIV.  PROC. 
9  1932  and  note. 

e..  REFORMATION    OF    INSTRUMENT.— 

Action  provided  by  this  section  is  not  bill 
to  reform  instrument  to  make  it  conform 
to  code.  It  is  only  necessary  to  sugrgrest 
defect  and  prove  breach,  and  court  is  au- 
thorized to  render  Judgement  precisely  as 
if  bond  conformed  to  statutory  require- 
ments.— Hubert  vs.  Mendheim,  64  Cal.  213, 
219,   30  Pac.  Rep.   633. 

7.  SUGGESTION  OF  DEFECT.— Attach- 
inir  copy  of  bond  to  complaint  is  sufficient 
sugr^estion,  where  the  complaint  calls  atten- 
tion of  court  to  fact  that  bond  sued  on  is 
official  bond. — Hubert  vs.  Mendheim.  64  Cal. 
213,  219.  30  Pac.  Rep.  633;  People  vs.  Huson. 
78  Cal.  154,  157,  20  Pac.  Rep.  369. 

8.  Abacnce  of  alfnature  cannot  be  cured 
by  sugrgrestlon. — People  vs.  Hartley,  21  Cal. 
585,  589,  82  Am.  Dec.  758. 

9.  Batopa  plaintiff  from  claiming:  that 
bond  sued  on  is  not  official  bond. — Hubert 
vs.  Mendheim,  64  Cal.  213,  219,  30  Pac.  Rep. 
633. 

10.  Wrltlnc  entirely  Irrelevant  cannot 
be  chang^ed  into  official  bond  by  "suggres- 
tion."  The  writingr  must  be  a  bond  g^iven 
by  an  officer  or  his  deputy  to  secure  the 
dlschargre  of  his  duties. — Hubert  vs.  Mend- 
helm,  64  Cal.   213,   219,   30  Pac.   Rep.   633. 

Aa  to  approval  of  bond  altered  after  al^n- 
IniT  and  delivery  by  anretlea,  see  ante  S  959 
and  note  par.  9. 

Aa  to  defective  bonda,  see  monogrraphic 
note  90  Am.  St.  Rep.  189-206;  note  82  Am. 
Dec.  762. 

Aa  to  effect  of  bond  which  la  merely  Joint, 
see  ante  {  958  and  note  par.  8. 

Aa  to  execntlon  and  delivery  of  bond,  see 
ante  9  959  and  note  pars.  9-17. 

Aa  to  what  la  official  bond,  see  ante  8  958 
and  note  pars.   4,  6. 


§964.  INSUFFICIENCY  OF  SXJRETIES.  Whenever  it  is  shown  by  the 
affidavit  of  a  credible  witness,  or  otherwise  comes  to  the  knowledge  of  the 
judge,  court,  board,  officer,  or  other  person  whose  duty  it  is  to  approve  the 
official  bond  of  any  officer,  that  the  sureties  or  any  one  of  them  have,  since 
such  bond  was  approved,  died,  removed  from  the  state,  become  insolvent,  or 
from  any  other  cause  have  become  incompetent  or  insufficient  sureties  on  such 
bond,  the  judge,  court,  board,  officer,  or  other  person  may  issue  a  citation  to 
such  officer,  requiring  him,  on  a  day  therein  named,  not  less  than  three  nor 
more  than  ten  days  after  date,  to  appear  and  show  cause  why  such  office 
should  not  be  vacated,  which  citation  must  be  served  and  return  thereof  mmlQ. 
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as  in  other  cases.  If  the  officer  fails  to  appear  and  show  good  cause  why  such 
office  should  not  be  vacated,  on  the  day  named,  or  fails  to  give  ample  additional 
security,  the  judge,  court,  board,  officer,  or  other  person  must  make  an  order 
vacating  the  office,  and  the  same  must  be  filled  as  provided  by  law. 

History:  Eoacted  March  12,  1872,  founded  upon  §1  Act  May  18,  1853, 
Stats.  1853,  p.  223.  See  People  ex  rel,  De  Fries  vs.  Supervisors,  10  CaL 
344,  346;    Matter  of  Carter,  141  Cal.  316,  322,  74  Pac.  Bep.  997. 


1.  Applied,  cited,  construed,  referred  to. 
.  2.  Failure  of  tribunal  to  act. 
3,4.  Proceedings  are  judicial. 

5.  Proper  tribunal  for  proceedings. 

6.  Right  to  remove  oflScer. 

7.  Same — Constitutional  offices. 

1.  APPLIBD,  CrrKD,  CONSTRUED,  RB- 
FERRESD  TO,  etc.,  in:  Matter  of  Carter,  141 
Cal.  316,  322,  74  Pac,  Rep.  997  (construed 
and  distinirulshed). 

2.  failure:  OF  TRIBUNAL  TO  ACTT, 
and  to  compel  solving  of  new  bond,  or  to 
declare  office  vacant,  upon  one  or  more 
f<ureties  becoming  Incompetent,  will  not 
affect  liability  of  remaining:  sureties,  pro- 
ceedlners  provided  by  section  belnsr  for 
benefit  of  obligee,  not  obligors. — People  vs. 
Jenkins,  17  CaL  600,  603;  Sacramento  Co. 
vs.   Bird,   31   Cal.   66,  76. 

A«  to  fallvre  of  tiibnnal  to  approve  b<»Bd 
properly  tendered,  see  ante  §  947  and  note 
par.  9,  and  9  963  and  note  par.  4. 

8.  PROCEEDINGS      ARB      JUDICIAU  — 

People  ex  rel.  De  Fries  vs.  Supervisors  of 
Marin  Co.,  10  Cal.  344. 

4.  Dtetlngnlahed  in  Matter  of  Carter,  141 
Cal.  316,  322.  74  Pac.  Rep.  997. 

A«  to  determination  of  soAeiency  of  bond 
heinc  Jodlclal  aet,  see  ante  fi  960  and  note 
par.  2. 

As  to  proceedlnya  belnff  Jndlelal  and  aob- 
jeet  to  review  on  eertiomrl,  see  note  40 
Am.  St.  Rep.  46,  46;  briefs  18  U  R.  A.  411. 
412;  22  li.  R.  A.  488. 


5.  PROPER  TRIBUNAL.  FOR  PROCEED- 
INGS is  one  which  is  at  time  authorized 
by  law  to  approve  official  bond  of  such 
officer,  not  one  which  did  in  fact  approve 
such  bond. — People  ex  rel.  Attorney-General 
vs.  Scannell,  7  Cal.  432.  436;  People  ex  rel. 
De  Fries  vs.  Board  of  Supervisors  of  Marin 
Co.,  10  Cal.  344,  346;  People  vs.  Evans.  29 
Cal.   429,   430.   433. 

e.     RIGHT      TO      REMOVE      OFFICER.— 

Term  of  office  may  always  be  terminated  in 
such  manner  and  by  such  means  as  are 
prescribed  by  law  which  created  it.  Law 
may  provide  that  removal  can  be  made  only 
for  cause  and  after  notice,  hearing,  and 
decision,  which  shall  have  all  the  attributes 
of  Judicial  proceeding:,  or  it  may  provide 
that  it  shall  be  made  only  for  cause,  but 
summarily  and  without  a  hearing:. — Matter 
of  Carter.  141  Cal.  816,  320,  74  Pac.  Rep.  997. 

7.  Constitutional  olBceni  cannot  be  de- 
vested of  office  otherwise  than  as  prescribed 
by  state  constitution.  —  People  ex  rel. 
Attorney-General  vs.  Wells,  2  Cal.  198,  203» 
206. 

As  to  compntatlon  of  tlmey  see  ante  {947 
and  note. 

As  to  disebarce  of  surety^  see  post  5S  972- 
976. 

As  to  effeet  of  deatb,  rentovaly  or  Inaol- 
Tency  of  portion  of  snretiea  npon  liability 
of  remainlBK  snretleiiy  see  post  5  966  and 
note. 

As  to  witbdrawal  of  rarety,  see  post 
n  970-976. 


§  965.  FORM  OF  ADDITIONAL  BOND.  The  additional  bond  must  be  in 
such  penalty  as  directed  by  the  court,  judge,  board,  oflScer,  or  other  person, 
and  in  all  other  respects  similar  to  the  original  bond,  and  approved  by  and 
filed  with  the  same  officer  as  required  in  case  of  the  approval  and  filing  of  the 
original  bond.  Every  such  additional  bond  so  filed  and  approved  is  of  like 
force  and  obligation  upon  the  principal  and  sureties  therein,  from  the  time  of 
its  execution,  and  subjects  the  officer  and  his  sureties  to  the  same  liabilities, 
.suits,  and  actions  as  are  prescribed  respecting  the  original  bonds  of  officers. 

History:  Enacted  March  12,  1872,  founded  upon  518  Act  February  28, 
1850,  Stats.  1850,  p.  76. 

§966.  FORCE  OF  ORIGINAL  BOND.  In  no  case  is  the  original  bond 
discharged  or  affected  when  an  additional  bond  has  been  given,  but  the  same 
remains  of  like  force  and  obligation  as  if  such  additional  bond  had  not  been 
given. 

History:  Enacted  March  12,  1872,  re-enactment  of  {  19  Act  February  28, 
1850,  Stats.  1850,  p.  76.  See  Hubert  vs.  Mendheim,  64  Gal.  213,  218, 
30  Pac.  Bep.  633. 

An  to  effect  of  relea«e,  diachaive,  Tolontary   withdrawn!*   or   incompetency    of   B«ret7» 

see  post  J  977  and  note. 


Tit.  I»  eh.  VII,  art.  IX.]     LIABILITY    OF    SVRBTIBS— CONTRIBUTION.        (203)      SS  067-870 

§  967.  LIABILITY  OF  OFFICERS  AND  SXTBETIES.  The  officer  and  his 
sureties  are  liable  to  any  party  injured  by  the  breach  of  any  condition  of  an 
official  bond,  after  the  execution  of  the  additional  bond,  upon  either  or  both 
bonds,  and  such  party  may  bring  his  action  upon  either  bond,  or  he  may  bring 
separate  actions  on  the  bonds  respectively,  and  he  may  allege  the  same  cause 
of  action,  and  recover  judgment  therefor  in  each  suit. 

History:    Enacted  March  12,  1872. 
As  to  mmHu  an  orlarlnal  bonds,  see  ante  {961. 

§  968.  SEPASATE  JX7DOMENT8  ON  BONDS.  If  separate  judgments  are 
recovered  on  the  bonds  by  such  party  for  the  same  cause  of  action,  he  is  en- 
titled to  have  execution  issued  on  such  judgments  respectively;  but  he  must 
only  collect,  by  execution  or  otherwise,  the  amount  actually  adjudged  to  him 
on  the  same  causes  of  action  in  one  of  the  suits,  together  with  the. costs  of  botli 

suits. 

History:    Enacted  March  12,  1872. 

§  969.  OONTBISnTION  BETWEEN  STTBETIES.  Whenever  the  sureties 
on  either  bond  have  been  compelled  to  pay  any  sum  of  money  on  account  of 
the  principal  obligor  therein,  they  are  entitled  to  recover  in  any  court  of  com 
petent  jurisdiction  of  the  sureties  on  the  remaining  bond  a  distributive  part 
of  the  sum  thus  paid,  in  the  proportion  which  the  penalties  of  such  bonds  bear 
one  to  the  other  and  to  the  sums  thus  paid,  respectively. 

History:    Enacted  March  12,  1872. 

CoBtrfbntlon. — Each    surety   has    recourse  Aa    to    oontrlbntlom,    see    KBRR'S    CTC. 

for  contribution  upon  his  fellow  sureties.^*       CODE  crv.  PROC.  (709  and  note. 
People  vs.  Buster,  11  Cal.  216,  220. 

§  970.    DISCHABOE  OF  SUBETIES.    Whenever  any  sureties  on  the  official 

bond  of  any  officer  wish  to  be  discharged  from  their  liability,  they  and  such 

oflScer  may  procure  the  same  to  be  done  if  such  officer  will  execute  a  new  bond 

with  sufficient  sureties  in  like  form,  penalty,  and  conditions,  and  to  be  approved 

and  filed  as  the  original  bond.    Upon  the  filing  and  approval  of  the  new  bond, 

such  first  sureties  are  exonerated  from  all  further  liability;  but  their  bond 

remains  in  full  force  as  to  all  liabilities  incurred  previous  to  the  approval  of 

such  new  bond.    The  liability  of  the  sureties  in  such  new  bond  is  in  all  respects 

the  same  and  may  be  enforced  in  like  manner  as  the  liability  of  the  sureties  in 

the  original  bond. 

History:    Enacted  March  12,  1872. 

1.  Time  of  breach,  how  determined.  It   does    not    appear    that    statute    Imposed 

2.  Same — Failure  to  pay  at  end  of  term.  upon  officer  duty  to  account  and   settle  at 

1.     TIMB     OF    BREACH,    HO^W    DETBR- 
MIIVED. — OAcer**    dental   of  rlfdit    of   state 

to  any   money   collected  by  him   construed 
as    conversion    at    time    of   receipt    of    each  *•     Failure  to  pay  at  dose  of  term  does 

separate  amount,  from  time  to  time,  al-  "<>*  create  new  cause  of  action.— San  Diego 
ihouffh  denial  and  refusal  to  account  was  Co^  vs.  Dauer,  181  Cal.  199,  203,  63  Pac.  Rep. 
made  after  expiration  of  term.     Sureties  on 


any  given  time  prior  to  expiration  of  term. 
— People  vs.  Van  Ness.  79  Cal.  84,  88,  12  Am. 
St.  Rep.  184,  21  Pac.  Rep.  164. 
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bond  in  force  at  time  of  each  separate  con-  Comparet      People   vs.    Van   Ne.ss,    79    Cal. 

version  are  liable  therefor,  notwithstanding  84,    88,    12    Am.    St    Rep.    184,    21    Pac.    Rep. 

that   conversion    was    not    discovered    until  654. 

after  expiration  of  term  and  that  there  was  A»  to  accrual  of  caiiiie  of  action,  see  ante 

no    demand    for    accounting    or    refusal    to  §961    and    note    pars.    2-6;    and    5  969    pars, 

sccount  before  expiration  of  term  and  that  40-44. 


||a71-97S     (a04)  BONDS    OF    APPOINTBfiS— FILING    AND    COPT.  [Pi- lU 

§971.    PERSONS  APPOINTED  TO  FILL  VACANCIES,  BONDS  OF.    Any 

f/erson  appointed  to  fill  a  vacancy,  before  entering  upon  the  duties  of  the 
office  must  give  a  bond  corresponding  in  substance  and  form  with  the  bond 
required  of  the  officer  originally  elected  or  appointed,  as  hereinbefore  provided. 

History:    Enacted  March  12,  1872. 

An  to  form  of  bond,  see  ante   9  968   and  As  to  Taeanej'  la  oflce,  see  post  SS  995-1004 

aot«.  and  notes. 

§972.  RELEASE  OF  SX7BETIES.  Any  surety  on  the  official  bond  of  a 
.sity,  town,  county,  or  state  officer,  may  be  relieved  from  liabilities  thereon 
afterwards  accruing  by  complying  with  the  provisions  of  the  three  sections 
following. 

History:     Enacted   March   12,  1872,  re-cuactment  of  §  2  Act  May  18, 
1853,  Stats.  1853,  p.  224.    See  People  vs.  Evans,  29  Cal.  429,  432. 

Applied,     eited,     constmed,     referred     to»  Angreles    vs.    Melius,    69    Cal.    444,    450    (re- 

etc..  in:  People  vs.  Buster,  11   Cal.   215,  219  f erred  to);    People  vs.   Otto,  77  CaL   45.   49, 

(same  provision  in  act  of  1853,  cited);  Peo-  18  Pac.  Rep.   869    (applied), 

pie  vs.   Evans,   29   Cal.   430,   432    (same  pro-  As   to    death,   removal   from   state,   Inaol- 

vision  as  act   of   1853,   cited);   City  of  Los  vency,  ctc^  of  sorety,  see  ante  9  964. 

§973.  SAME.  [FILING  STATEMENT,  ETC.]  Snch  surety  must  file 
with  the  judge,  court,  board,  officer,  or  other  person  authorized  by  law  to 
approve  such  official  bond,  a  statement  in  writing  setting  forth  the  desire  of 
the  surety  to  be  relieved  from  all  liabilities  thereon  afterwards  arising,  and 
the  reasons  therefor,  which  statement  must  be  subscribed  and  verified  by  the 
affidavit  of  the  party  filing  the  same. 

History:     Enacted  March  12,   1872,  re-enactment  of  §  3  Act  May  18, 
1853,  Stats.  1853^  p.  224.    See  People  vs.  Evans,  29  Cal.  429,  432. 

Applied,     cited,     eonstmcdy     referred    to,  (same  provision  as  in  act  of  1853,  construed 

etc.,  in:  People  vs.  Buster,  11  Cal.   216,  219  and  applied);  City  of  Los  Angeles  vs.  Mel- 

(same   provision   as   in  act  of  1853.   cited);  lus,  69  Cal.   444,  450   (referred  to). 
People    vs.    Evans,    29    CaL     480,     432,    438 

§  974.  SAME.  [COPY  OP  STATEMENT  TO  BE  SERVED.]  A  copy  of 
the  statement  must  be  served  on  the  officer  named  in  such  official  bond  and 
due  return  or  affidavit  of  service  made  thereon  as  in  other  cases. 

History:     Enacted   March   12,   1872,  re-enactment  of   §  4  Act   May  18, 
1853,  StatB.  1853,  p.  224.    See  People  vs.  Evans,  29  Cal.  429,  432. 

Applied,     cited,     conatrned,    referred      to,  properly  tendered,   see   ante   5  947   and   note 

etc..  In:  People  vs.  Buater,  11  Cal.   215,  220  par.  9.  and  5  963  and  note  par.  4. 

(same  provision  as   In  act  of   1853,   cited) ;  As  to  computation  of  time,  see  ante  5  947 

People    vs.     Evans,     29    Cal.     429,    430.     432  and   note. 

(same   provision   as   In   act  of   1863,   cited) ;  A«  to  proceedlns*  betas  Jodlctal  ta  cluir- 

City  of  Los  Angeles  vs.  Melius,  69  Cal.  444  neter,  see  ante  5  964  and  note  par.  8. 

450   (referred  to).  As  to  proper  trlbonal,  see  ante  5  964  and 

As  to  failore  of  trlbonal  to  approve  bond  note   par.    4. 

§  97B.  WHEN  OPPICE  MAY  BE  DECLARED  VACANT  FOR  WANT  OP 
OPPICIAL  BOND.  In  ten  days  after  the  service  of  such  notice  the  judge, 
court  board,  oflScer,  or  other  person  with  whom  the  same  is  filed,  must  make 
an  order  declaring  such  office  vacant,  and  releasing  such  surety  from  all 
liability  thereafter  to  arise  on  such  official  bond,  and  such  office  thereafter  is 
in  law  vacant,  and  must  be  immediately  filled  by  election  or  appointment,  as 
provided  for  by  law  as  in  other  cases  of  vacancy  of  such  office,  unless  such 
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officer  has  before  that  time  given  good  and  ample  surety  for  the  discharge  of 
all  his  official  duties  as  required  originally. 

History:     Eoacted  March   12,  1872,   re-enactment  of   J  5  Act  May  18, 
1853,  Stats.  1853,  p.  224.    See  People  vs.  Evans,  29  Cal.  429,  432. 


Appltedy     elted«     constmed,    referred      to» 

etc.,  in:  People  vs.  Buster,  11  Cal.  215,  220 
(same  provision  as  in  act  of  1853.  cited); 
People  vs.  Evans,  29  Cal.  429,  480,  432,  433 
(same  provision  as  in  act  of  1853,  construed 
and  applied);  City  of  Los  Angeles  vs.  Mel- 
ius, 59  CaL  444,  450   (referred  to). 


As  to  fallnre  of  tribnaal  to  act,  upon  flUnc 
of  statement,  see  ante  6  964  and  note  par.  2. 

As  to  proceedings  belnff  exercise  of  Jodl* 
clal  functions,  see  ante  fi  950  and  note;  also 
S  964  and  note  par.   3. 

As  to  rlffht  to  declare  office  Tacanty  see 
ante  8  964  and  note  par.  6. 


§  976.  SUPPLEMENTAL  BOND.  Whenever  from  any  cause  a  surety  on 
the  official  bond  of  any  officer  elected  or  appointed  under  the  laws  of  this 
state  withdraws  from  his  bond  or  becomes  insolvent,  or  from  other  cause 
becomes  incompetent  to  remain  as  surety  thereon,  such  officer  may  file  a  sup- 
plemental bond,  executed  and  approved  in  the  same  manner  as  the  original 
bond,  for  the  amount  for  which  the  surety  so  withdrawing  or  incompetent  was 
bound  by  the  original  bond. 

History:    Enacted  March  12,  1872,  substantial  re-enactment  of  i2Z  Act 
February  28,  1850,  Stats.  1850,  p.  76. 

Aa  to  additional  bond%  see  ante  8  965  et  seq. 

§  977.  SAME.  [RELEASE,  ETC.,  EFFECT  OF.]  The  release,  discharge, 
voluntary  withdrawal,  or  incompetency  of  a  surety  on  any  official  bond  does 
not  affect  the  bond  as  to  the  remaining  sureties  thereon,  or  alter  or  change 
their  liability  in  any  respect. 

History:    Enacted  March  12,  1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Before  adoption  of  codes. 

8.  Discharge  of  one  or  more  sureties. 
4.  Same — ^Voluntary  discharge. 

1.  APPLIED,  CITED,  CONSTRUBD,  RB- 
FEBRED  TOy  etc..  In:  People  vs.  Buster,  11 
CaL  215.  220  (same  proyision  as  In  act  of 
1853.  construed);  People  vs.  Eyans,  29  Cal. 
429,  430,  433  (same  provision  as  in  act  of 
1858,  cited);  People  vs.  Otto,  77  Cal.  46,  49, 
18  Pac.  Rep.  869  (applied). 

X     BEPORE     ADOPTION    OF    CODES     it 

was    held    that    discharge    of    one    surety 
operated    as    discharge    of   all. — People    vs. 


Buster,    11    Cal.    216,    220,    223;    Spencer   vs 
Houffhton,  68  Cal.  82,  90,  8  Pac.  Rep.'  679. 

<.  DISCHARGE  OF  ONE  OR  MORE 
SURETIES  does  not  discharge  other 
sureties  on  official  bond,  which  in  this  state 
is  Joint  and  several. — People  vs.  Otto,  77 
Cal.  45,  49,  18  Pac.  Rep.  869. 

4.  Voluntary  disebarere. — To  release  re- 
maininsT  sureties  the  dischargre  must  have 
been  voluntary  act  of  obligee. — Sacramento 
Oo.  vs.  Bird,  81  Cal.  66,  77. 

As  to  IneompetencT'  of  svrety,  see  ante 
n  964-966. 


§978.  SAME.  [WITHDRAWAL,  ETC.,  OF  SUBET7;  FnJNQ  NEW 
BOND.]  Whenever  a  surety  on  any  oflScial  bond  gives  notice  of  intention  to 
withdraw  therefrom,  or  is  removed,  or  becomes  otherwise  incompetent,  the 
principal  on  the  bond  must,  within  ten  days  after  such  notice  or  disqualifica- 
tion, execute  and  file,  subject  to  the  same  conditions  as  the  original,  a  supple- 
mental bond,  wherein  must  be  recited  the  names  of  the  remaining  original 
sureties,  and  the  name  or  names  of  the  new  surety  or  sureties  and  the  re- 
spective amounts  for  which  he  or  they  become  bound,  who  are  substituted  in 
lieu  of  the  surety  or  sureties  released  or  disqualified. 

History:    Enacted  March  12,  1872. 

§979.     SAME.    [WITHDRAWAL,   ETC.,    OF   SURET7;    SX7PPLEMEN- 
TAL  BOND  NOT  REQUIRED  WHEN.]    Whenever  the  original  bond  is  given 


fi860-86S     (2M)      DISCHARGE:    OF   SURBTIKS— BFFECT   OF  ACTTIOlf.  £Pt.  UI. 

for  an  amount  in  excess  of  the  sum  required  by  law,  if  the  withdrawal  or 
removal  of  any  surety  does  not  reduce  the  bond  below  the  amount  required 
by  law  to  be  secured  by  sureties,  then  no  supplemental  or  additional  bond  is 
required  or  necessary;  and  whenever  any  supplemental  bond  is  so  filed  and 
approved,  the  officer  with  whom  the  bond  is  filed,  or  in  whose  office  the  same 
is  recorded,  must  give  ten  days'  notice — ^by  publication  in  some  paper  pub- 
lished in  the  county,  or  if  there  is  no  paper  in  the  county,  then  in  the  county 
nearest  thereto  in  which  a  newspaper  is  published,  and  in  case  of  the  bond  of 
a  state  officer,  in  some  paper  at  the  city  of  Sacramento — of  the  fact  of  the 
filing  of  the  bond  and  the  name  of  the  party  withdrawing  from  the  former 
and  the  substitute  on  the  new  bond ;  and  until  the  filing  and  approval  of  the 
supplemental  bond  the  sureties  on  the  former  bond  are  liable  for  all  the  acta 

of  their  principal. 

History:    Enacted  March  12,   1872. 

§980.  EFFECT  OF  DISCHAKOE  OF  STTSETIES.  [NOT  BELEASED 
FROM  WHAT  DAMAGES  OB  LIABILITIES,  ETC.]  No  surety  must  be 
released  from  damages  or  liabilities  for  acts,  omissions,  or  causes  existing,  or 
which  arose  before  the  making  of  the  order  mentioned  in  section  nine  hundred 
nnd  seventy-five,  but  such  legal  proceedings  may  be  had  therefor  in  all  re- 
r^pects  as  though  no  such  order  had  been  made. 

History:     Enacted  March   12,   1872. 

Applied^    dted,    conatmed,    referred     tis  Aa  to  llabUity^  for  paat  aeta,  compare  ante 

etc.,   In:   People  vs.  Otto,   77  Cal.   45,  49.   18       S  970. 
Pac.  Rep.  869  (applied). 

§  981.  PROVISIONS  OF  ARTICLE  APPLY  TO  BONDS  OF  ADHINIS. 
TRATORS,  ETC.  The  provisions  of  this  article  apply  to  the  bonds  of  receiv- 
ers, executors,  administrators,  and  guardians. 

History:    Enacted  March  12,  1872. 

Aa   to  boBda   of   ezeevtora   and   admtala-  1765,    1788,    1795,    1803-1805,    1807,   1809   and 

tratora,  see  KERR'S  CYC.  CODE  CIV.  PROC.  notes. 

1191387-1407  and  notes.  Aa    to    bonds    of   reeelvera,    see    KSatR'S 

Aa    to    bonda   of   groardlana,   see    KERR'S  CTC.  CODE  CIV.  PROC.  S  666,  567  and  notes. 

CYC.  CODE  CIV.  PROC.  19  1754,   1756,  1768,  Aa  to  form  of  bonda,  see  ante  S  958. 

§  982.  BONDS  OF  BECEIVERS,  ASSIGNEES,  ETO.  AU  bonds  or  under- 
takings  given  by  trustees,  receivers,  assignees,  or  officers  of  a  court  in  an  action 
or  proceeding  for  the  faithful  discharge  of  their  duties,  where  it  is  not  other- 
wise provided,  must  be  in  the  name  of  and  payable  to  the  state  of  California ; 
and  upon  the  order  of  the  court  where  such  action  or  proceeding  is  pending, 
may  be  prosecuted  for  the  benefit  of  any  and  all  persons  interested  therein. 

History:    Enacted  March  12,  1872. 

§983.  ACTIONS  ON  OFFICIAL  BONDS,  EFFECT  OF.  [PROCEEDINOS 
TO  CHAKOE  REALTY  OF  DEFENDANT.]  When  an  action  is  commenced 
in  any  court  in  this  state  for  the  benefit  of  the  state,  to  enforce  the  penalty  of 
or  to  recover  money  upon  an  official  bond  or  obligation,  or  any  bond  or  obliga- 
tion executed  in  favor  of  the  state  of  California,  or  of  the  people  of  this  state, 
the  attorney  or  other  person  prosecuting  the  action  may  file  with  the  court  in 
which  the  action  is  commenced  an  affidavit,  stating  either  positively  or  on 
information  and  belief  that  such  bond  or  obligation  was  executed  by  the 
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defendant  or  one  or  more  of  the  defendants  (designating  whom),  and  made 
payable  to  the  people  of  the  state,  or  to  the  state  of  California,  and  that  the 
defendant  or  defendants  have  real  estate  or  interest  in  lands  (designating  the 
county  or  counties  in  which  the  same  is  situated),  and  that  the  action  is  prose- 
cuted for  the  benefit  of  the  state;  and  thereupon  the  clerk  receiving  such 
affidavit  must  certify  to  the  recorder  of  the  county  in  which  such  real  estate 
is  situated  the  names  of  the  parties  to  the  action,  the  name  of  the  court  in 
which  the  action  is  pending,  and  the  amount  claimed  in  the  complaint,  with 
the  date  of  the  commencement  of  the  suit. 

History:    Enacted  March  12,  1872. 
As  to  lis  pendcsa,  see  KERR'S  CTC.  CODB   CIV.  PROG.  H  409,  749,  756  and  notes. 

§984.  SAME.  [INCLOSINO  OERTIFIOATE;  LIEN  ON  UlND.]  Upon 
receiving  such  certificate,  the  county  recorder  must  indorse  upon  it  the  time  of 
its  reception,  and  such  certificate  must  be  filed  and  recorded  in  the  same 
maimer  as  notices  of  the  pendency  of  an  action  affecting  real  estate ;  and  any 
judgment  recovered  in  such  action  is  a  lien  upon  all  real  estate  situated  in  any 
county  in  which  such  certificate  is  so  filed  belonging  to  the  defendant,  or  to 
one  or  more  of  such  defendants,  for  the  amount  that  the  owner  thereof  is  or 
may  be  liable  upon  the  judgment,  from  the  filing  of  the  certificate ;  and  the  fees 
due  the  clerk  and  recorder  for  the  services  required  are  a  charge  against  the 
county  where  the  suit  is  brought,  to  be  recovered  like  other  costs. 

History:    Enacted  March  12,  1872. 

§985.  BONDS  OF  DEPUTIES,  CLERKS,  ETO.  Every  officer  or  body 
appointing  a  deputy,  clerk,  or  subordinate  officer,  may  require  an  official  bond 
to  be  given  by  the  person  appointed,  and  may  fix  the  amount  thereof. 

History:    Enacted  March  12,  1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Bond  made  payable  to  prineipaL 

3.  Bond  of  deputy  is  official  bond. 

4.  Bond  of  deputy  is  property  of  principal 

5.  License  tax  collector. 

€.  Private  security  beyond  official  bond. 
7.  Upon  reappointment  for  new  term. 

1.  APPLIBD,  CITED,  CONSTRUED,  RE* 
PERRED  TO,  etc.,  in:  Hubert  vs.  Mend- 
helm.  64  Cal.  213.  218,  223.  30  Pac.  Rep.  633 
{construed   and   applied). 

S.  BOND  MADE  PAYABLE  TO  PRINCI- 
PAL is  defective  in  form,  but  not  invalid. 
Hubert  vs.  Mendheim.  64  Cal.  213.  217.  30 
Pac.    Rep.    633. 

3.  BOND  OF  DEPUTY  IS  OFFICIAL 
BOND  and  must  be  executed  in  form  and 
substance  like  other  official  bonds. — Hubert 
vs.  Mendheim.  64  Cal.  213,  218.  30  Pac. 
Rep.  633;  People  vs.  Stacy,  74  Cal.  373,  875, 
16  Pac.  Rep.  192. 

As  to  lN>iid  of  deputy  belnv  official  bond, 
aee  note  82   Am.  Dec.   764. 

4,  BOND  OF  DEPUTY  IS  PROPERTY  OF 
PRINCIPAL  and  recovery  thereon  belongrs 
to  him.     He   can   assiem  judgement   thereon 


or  use  it  as  he  pleases.  County  has  no  in- 
terest therein  superior  to  that  of  any  other 
creditor  of  officer.  Remedy  of  county  for 
shortage  caused  by  defalcation  of  deputy 
is  on  bond  of  principal. — San  Francisco  vs. 
McAllister,  76  Cal.  246,  248.  18  Pac.  Rep. 
815.  See  Tidball  vs.  Halley.  48  Cal.  610; 
Hubert  vs.  Mendheim.  64  Cal.  218.  214.  30 
Pac.  Rep.  633. 

5.  LICENSE  TAX  COLLECTOR,  appointed 
by  board  of  supervisors,  must  give  official 
bond  by  virtue  of  this  section. — People  vs. 
Stacy.  74  Cal.  873,  375,  16  Pac.  Rep.  192. 

6.  PRITATB  SECURITY,  BEYOND  OF- 
FICIAL BOND,  may  be  required  of  deputy 
by  principal. — Hubert  vs.  Mendheim,  64  Cal. 
213.  217.  30  Pac.  Rep.  633. 

7.  UPON  REAPPOINTMENT  FOR  NEW 
TERM,  deputy  should  give  new  bond. — 
Hubert  vs.  Mendheim,  64  Cal.  213,  221,  30 
Pac.  Rep.  683. 

Am  to  nenw  bonds  on  re-election,  see  ante 
(947  and  note  par.  10. 

As  to  form  of  official  b4nids,  see  ante  {  958. 

As  to  obligation  of  official  bonds.  In  gen- 
eral, see  ante  $959  and  note. 


§  986.     FILING  COUNTY  CLERK'S  BOND.    The  official  bond  of  the  county 
*lerk  shall,  after  being  recorded,  be  filed  in  the  office  of  the  county  treasurer, 
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and  the  safe-keeping  of  the  same  is  hereby  made  the  duty  of  the  comity 
treasurer. 

History:    Enacted  March  27,  1874,  Code  Amdts.  1873-4,  p.  73. 

A«  to  bonds  of  other  coimty  olBecrs,  see       pare  County  Oovernment  Act  §  66  In  HIBN- 
nnte  9  960.  NING'S   GBIfBRAL  LAWS  p.  212. 

As  to  flllniT  bond  of  eoonty  elerk,   com- 

§987.  CONTRACT  OF  SALE;  PATHENT  OF  PURCHASE  PRICE  TO 
STATE  TREASURER,  WHEN ;  LIEN  ON  MONEY.  In  any  action  to  compel 
the  specific  performance  of  an  agreement  to  sell  real  estate  affected  by  the 
lien  created  by  the  filing  of  the  certificate  mentioned  in  section  nine  hundred 
and  eighty-four,  which  said  agreement  shall  have  been  made  prior  to  the  filing 
of  such  certificate,  but  the  purchase  price  under  which  said  agreement  shall 
not  have  become  due  until  after  the  filing  of  said  certificate,  the  judge  of  the 
superior  court  in  which  said  action  for  specific  performance  is  tried,  shall,  if 
the  purchaser  is  otherwise  entitled  to  specific  performance  of  such  agreement, 
order  the  said  purchaser  to  pay  the  purchase  price,  or  so  much  thereof  as  may 
be  due,  to  the  state  treasurer,  taking  his  receipt  therefor.  Upon  such  payment 
the  purchaser  shall  be  entitled  to  enforcement  of  specific  performance  of  said 
agreement,  and  shall  take  said  real  estate,  free  from  the  liens  created  by  the 
filing  of  said  certificate.  The  moneys  so  paid  to  the  state  treasurer  shall  be 
held  by  him,  pending  the  litigation  mentioned  in  said  certificate,  and  subject 
to  the  lien  created  by  the  filing  of  said  certificate. 

History:    Enacted  March  14,  1885,  Stats,  and  Amdts.  1884-5,  p.  130. 


ARTIC!LE  X. 

RESIGNATIONS,  VACANCIES  AND  THE  MODE  OP  SUPPLYING  THEM. 

§    995.    designations,  to  whom  made.  S 1001.  Vacancies    in    certain    state    offices, 

S    996.    Vacancies,  how  they  occur.  how  filled. 

S    997.    Notice  of  removal,  by  and  to  whom  8  1^02.  Vacancies  in  office  of  harbor  com- 

myen,  missioner     or     superintendent    of 

§998.    Vacanci*cs  in  legislature,  how  filled.  .,^^^  public  instruction,  how  filled. 

§    999.    Vacancies,  how  filled  when  not  other-  « ^^^^'  ^"'Se^'a^to                           " 

..nnn     ^  ^'*®  provided  for.  g  ^Q^g^  rj,^^^  ^,  appointee  to  fill  vacancy. 

51000.    Vacancies  occurring  during  recess  of  ^^qq^^  p^^^er   and   duty   of   officers   ffiling 

the  legislature.  unexpired  terms. 

§996.  RESIGNATIONS,  TO  WHOM  BIADE.  Resignations  must  be  in 
writing,  and  made  as  follows: 

1.  By  the  governor  and  lieutenant-governor,  to  the  legislature,  if  it  is  in 
session ;  and  if  not,  then  to  the  secretary  of  state ; 

2.  By  all  officers  commissioned  by  the  governor,  to  the  governor ; 

3.  By  senators  and  members  of  the  assembly,  to  the  presiding  officers  of 
their  respective  houses,  who  must  immediately  transmit  the  same  to  the 
governor; 

4.  By  all  county  and  township  officers  not  commissioned  by  the  governor, 
to  the  clerk  of  the  board  of  supervisors  of  their  respective  counties; 

5.  By  all  other  appointed  officers,  to  the  body  or  officer  that  appointed  them ; 

6.  In  all  cases  not  otherwise  provided  for,  by  filing  the  resignation  in  the 
office  of  the  secretary  of  state. 

History:    Enacted  March  12,  1872. 
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1.  Applied,  cited,  eonstnied,  referred  to. 

2.  Besignation  before  qualification. 
3,4.  Right  of  incumbent  to  resign. 

1.  APPLIED,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  People  ex  rel.  Lynch 
vs.  Budd.  114  Cal.  168,  172,  45  Pac.  Rep. 
1060,  34  L..  R.  A.  46   (referred  to). 

X  RESIGNATION  BY  OFFICER  ELECT 
BEFORE  HE  HAS  CiUALIFIED  and  become 
fully  invested  with  office  is  abortive  and 
InefTectual.  A  person  cannot  resign  from 
mere  naked  right  to  an  office,  and  takinir 
oath  of  office  and  fulfilment  of  any  other 
reQuirements  are  necessary  to  constitute 
person  an  officer. — ^Miller  vs.  Board  of  Su- 
pervisors, 25  Cal.  93,  94,  98. 


8.  THE  TENURE  OF  AN  OFFICE  DOES 
NOT  DEPEND  UPON  l¥ILIi  OF  EXECU- 
TIVE, but  of  the  incumbent.  A  civil  officer 
has  right  to  resign  his  office  at  pleasure, 
and  it  is  not  in  power  of  executive  to  com- 
pel him  to  remain  in  office. — People  vs. 
Porter,  6  Cal.  26,  28.  See  Ala.  State  vs. 
Fitts,  49  Ala.  403.  Nev.  State  ex  rel.  Nourse 
vs.  Clarke,  3  Nev.  666,  673.  Ohio.  Reiter 
vs.  State.  61  Ohio  St.  74,  81,  36  N.  E.  Rep. 
943,  23  L.  R.  A.  681.  Ta.  Bunting  vs.  Willis, 
27  Gratt.  144,  21  Am.  Rep.  838. 

See  note  36  Am.  St  Rep.  625. 

4.  Compares  State  vs.  Clayton,  27  Kan. 
442,  445,  41  Am.  Rep.  418,  420;  Coleman  vs. 
Sands.  87  Va.  689,  13  S.  E.  Rep.  148. 


§  996.  VACANCIES,  HOW  THET  0CCX7B.  An  office  becomes  vacant  on 
the  happening  of  either  of  the  following  events  before  the  expiration  of  the 
term: 

1.  The  death  of  the  incumbent; 

2.  His  insanity,  found  upon  a  commission  of  lunacy  issued  to  determine  the 
fact; 

3.  His  resignation; 

4.  His  removal  from  office; 

5.  His  ceasing  to  be  an  inhabitant  of  the  state,  or,  if  the  office  be  local,  of 
the  district,  county,  city,  or  township  for  which  he  was  chosen  or  appointed, 
or  within  which  the  duties  of  his  office  are  required  to  be  discharged ; 

6.  His  absence  from  the  state  without  permission  of  the  legislature  beyond 
the  period  allowed  by  law ; 

7.  His  ceasing  to  discharge  the  duties  of  his  office  for  the  period  of  three 
consecutive  months,  except  when  prevented  by  sickness,  or  when  absent  from 
the  state  by  permission  of  the  legislature ; 

8.  His  conviction  of  a  felony,  or  of  any  oflfense  involving  a  violation  of  his 
official  duties ; 

9.  His  refusal  or  neglect  to  file  his  official  oath  or  bond  within  the  time  pre- 
scribed; 

10.  The  decision  of  a  competent  tribunal  declaring  void  his  election  or 

appointment.  History:    Enacted  March  12,  1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Vacancies — Can  legislature  limit  cases  f 
3,4.  Same— Occur,  when* 

5.  Same — Confined  to  causes  enumerated. 

6.  Same — Other  cases  possible. 

7.  Same— All  causes  not  enumerated. 

8.  Death — ^After  qualification. 

9.  Inranitj — Commission  necessary  to  prove, 
lu.  Same — How  proven. 

11.  Removal — No  notice  or  investigation  re- 

quired. 

12.  Non-residence  causes  vacancy. 

13.  Absence  from  state — Causes  vacancy. 

14.  Failure  to  perform   duty  —  Creates  va- 

cancy. 

15.  Filing  of  official  oath  and  bond — ^Reasons 

mandatory. 

16.  Same — ^Failure    to    qualify    ipso    facto 

creates  vacancy. 

17.  Same — ^Necessary  before  assumption  of 

office. 

Pol.  a— 14 


18.  Same — Commission  must  be  issued  prior 

to. 

19.  Same — Sufficiency  of — ^Affects  only  right 

to  office — Incumbency. 

20.  Same — Must  be  within  prescribed  time. 

21.  Same — Notice  of  election. 

22.  Same — ^As    affecting   right    of    appoint- 

ment. 

23.  Same — Failure  to,  allows  incumbent  to 

hold  over. 

24.  Same — Failure  to,  allows  appointment  to 

vacancy. 

25.  Same — Illustration  of  refusal  and  neg- 

lect, as  to. 

26.  Judgment  annulling  election  creates  va- 

cancy. 

27.  Provision   for   forfeiture — Strictly    con- 

strued. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  People  ex  rel. 
Tracy    vs.    Brite,     66    CaL    79-80     rannii«M« 
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AS  to  8ubd.  6);  People  ex  rel.  Showers  vs. 
Taylor,  67  Cal.  620,  621,  622  (applied  ae  to 
subd.  9);  Treadwell  vs.  Yolo  Co.,  62  CaL 
663-568  (cited  in  dis  op.);  Hull  vs.  Superior 
Court,  63  Cal.  174,  176  (applied  as  to  subd. 
9);  People  ex  rel.  Hlnton  vs.  Hammond,  66 
Cal.  654,  666,  6  Pac.  Rep.  741  (construed); 
People  ex  rel.  McGarvey  vs.  Hartwell,  67 
Cal.  11,  12,  6  Pac.  Rep.  878  (applied  as  to 
subd.  7);  Rosborougrh  vs.  Boardman,  67  Cal. 
116,  118,  119,  7  Pac.  Rep.  261  (applied); 
Estate  of  Moore,  68  Cal.  281,  283,  9  Pac. 
Rep.  164  (applied  as  to  subd.  2);  People  ex 
rel.  Davidson  vs.  Perry,  79  Cal.  105.  111. 
112,  21  Pac.  Rep.  423  (applied  as  to  subd. 
9);  People  ex  rel.  Laine  vs.  Tyrrell.  87  Cal. 
475.  479,  25  Pac.  Rep.  684  (applied  as  to 
subd.  9);  People  ex  rel.  Fleming:  vs.  Shorb» 
100  Cal.  637,  639.  540,  38  Am.  St.  Rep.  810, 
36  Pac  Rep.  168  (applied  as  to  subd.  6); 
People  ex  rel.  Sweet  vs.  Ward,  107  Cal.  236, 
240,  241,  40  Pac  Rep.  688  (referred  to  as 
subd.  1);  People  vs.  Hammond.  109  Cal.  884, 
389,  42  Pac.  Rep.  86  (applied  as  to  subd. 
9);  Davis  vs.  Whidden.  117  Cal.  618,  620, 
49  Pac.  Rep.  766  (cited);  People  ex  rel. 
Drew  vs.  Rodgers,  118  Cal.  393,  395,  46  Pac. 
Rep.  740,  60  Id.  668  (applied  as  to  subd.  10); 
Adams  vs.  Doyle,  139  Cal.  678.  681,  73  Pac. 
Rep.  682   (applied  as  to  subd.  9). 

A«  to  resfsiiatloii,  see  ante  fi  996  and  note. 

Am  to  removal  from  ofllcey  see  post  9  997 
snd  note;  also  KERR'S  CYC.  CODE  CIV. 
PROC.  99  802-810  and  notes;  KBRR*S  CYC. 
PEN.  CODE  99  768-772  and  notes. 

As  to  notice  of  removal^  see  post  9  997. 

Aa  to  realdenoe,  see  ante  9  52,  post  994101, 
4102.  4119;  KERR'S  CYC.  CODE  CIV.  PROC. 
59156-159;  Const.  1879  art  XX  912;  HEN- 
MING'S   GEBTERAL  IiAl¥S  p.   clv. 

As  to  abaoBce  from  state  of  jvdldal  of- 
flceni,  see  Const.  1879  art  VI  9  9;  HEN- 
NING'S  GENERAL  LAIVS  p.   Ixxxlii. 

As  to  absence  from  state  of  srovemor,  see 
Const  1879  art  V  916;  HENNING'S  GEN- 
ERAL  liAlVS   p.    Ixxvil. 

As  to  abseace  from  state  of  covnty  of- 
flcers,  see  post  9  4120. 

As  to  conviction  of  felony,  or  violation 
of  dntics,  or  Impeachment,  see  Con^t  1879 
art  TV  99  17.  18;  HENNING'S  GENERAL 
LA1¥S  p.  Ixxl;  KERR'S  CYC.  CODE  CIV. 
PROC.  59  36-39  and  notes;  KERR'S  CYC. 
PEN.  CODE  99  737-768  and  notes. 

As  to  removal,  see  KERR'S  CYC.  PEN. 
CODE  99  758-772  and  notes. 

An  to  failure  to  flic  oath  or  bond,  see 
generally,  ante  99  904-910. 

As  to  time  for  flilnff  bond,  see  ante  9  947. 

As  to  time  for  flllav  oath,  see  ante  9  907. 

As  to  expiration  of  term,  see  ante  9  879 
and  note. 

Aa  to  vacancies  and  boldlnfp  over  nntll 
sncceoaor  bns  qnallfled,  see  ante  9  879  and 
note. 

Aa  to  po^ver  of  srovcmor  to  flll  vacancy 
'wben  tbere  Is  aa  Incnmbent  to  bold  over, 
see  ante  9  879  and  note. 

2.  WHETHER  OR  NOT  liEGISLATITRE 
MAY  CONCLUSIVELY  DEFINE  meaning  of 
wor*!  "vacancy"  and  limit  cases  of  vacancy 
to  those  stated  In  above  section,  discussed 


but  not  decided. — People  ex  rel.  Hinton  vs. 

Hammond,  66  Cal.  664,  666,  6  Pac.  Rep.  741. 

8.     VACANCY    MAY    OCCUR    IN    OFFICE 

otherwise  than  by  happening:  of  an  event 
after  commencement  and  before  termina- 
tion of  term.  In  such  cases  office  has  not 
been  filled  by  reason  of  failure  of  appoint- 
ing power  to  act. — People  ex  rel.  Ryder  vs. 
Mizner,  7  Cal.  619,  524. 

4.  An  office  becomes  vacant  only  on 
happening  of  an  event  enumerated  in  fore- 
SToine:  section. — Rosborougrh  vs.  Boardman, 
67  Cal.  116,  118,  7  Pac.  Rep.  261.  See  con. 
op.  in  same  case,  p.  119;  also  People  ex  rel. 
Sweet  vs.  Ward,  107  Cal.  286,  241,  40  Pac. 
Rep.   638. 

6.  Vacnndes  which  may  be  flUed  hy  np- 
pointing  power  are  confined  to  those  which 
occur  by  reason  of  above  section  (McKln- 
stry,  J.,  dis.  op.). — Treadwell  vs.  Yoio  Co.. 
62  Cal.  663,  668. 

C  Vacancies  are  not  conflned  to  In- 
stances mentioned  or  defined  In  above 
section,  and  there  may  be  other  cases  when 
office  becomes  vacant  in  sense  of  words 
••becomes  vacant"  employed  in  art.  V  9  8  of 
Constitution  (Thornton,  J.,  con.  op.). — Ros- 
borouRh  vs.  Boardman,  67  Cal.  116,  119,  7 
Pac.  Rep.  261. 

7.  AH  csanses  of  vacancy  ore  not  ennmer- 
ated  by  above  section. — People  ex  rel.  Sweet 
vs.  Ward,  107  Cal.  236.  241,  40  Pac.  Rep.  53?. 

8.  DEATH  OF  OFFICER  ELECT  AFTER 
<|,UALIFICATION  AND  BEFORE  EXPIRA- 
TION OF  INCUMBENT'S  TERM  does  not 
create  vacancy  during^  term  of  incumbent, 
but  only  at  expiration  of  incumbent's  term. 
This  would  be  case  of  vacancy  not  contem- 
plated by  above  section,  which  deals  only 
with  vacancies  during:  term  of  incumbent. 
Appointing:  power  could  not  exercise  its 
rl^ht  of  making:  appointment  to  flll  such 
vacancy  until  after  expiration  of  Incum- 
bent's term. — People  ex  rel.  Sweet  vs.  Ward, 
107  Cal.  236,  241,  242,  40  Pac.  Rep.  638. 

9.  INSANITY.  — In  order  to  create  vn- 
carcy  must  be  found  by  commission  issued 
out  of  chancery  and  not  In  ordlnarv  pro- 
ceeding taken  to. send  one  to  Insane  a.«?ylum. 
— Kstate  of  Moore,  68  Cal.  281.  283,  9  Pac. 
Rep.    164. 

Compares  In  re  Blinn,  99  Cal.  216,  221. 
222,  83  Pac.  Rep.  841;  People  ex  rel.  Plem- 
\ng  vs.  Shorb.  100  Cal.  537,  640,  38  Am.  St. 
Rep.  310,  35  Pac.  Rep.  163. 

10.  Tbe  fact  of  insanity  of  admlnflatmtor 
may  be  abown  In  hearing  upon  petition 
before  probate  court  for  his  removal,  by 
Introducing:  record  of  court  of  competent 
Jurisdiction  adjudgrins  him  insane.  Such 
record  Is  suflflclent  proof  of  insanity,  and 
as  party  had  his  day  in  court  upon  such 
hearlngr.  he  Is  bound  by  it.  and  upon  such 
proof  probate  court  may  remove  adminis- 
trator.— In  re  Blinn,  99  Cal.  216,  220,  33 
Pac.  Rep.  841.  See  People  ex  rel.  IHemlnR 
vs.  Shorh,  100  Cal.  637,  640,  38  Am.  St.  Rep. 
810,   35   Pac.  Rep,   163. 

Comparei  Estate  of  Moore,  68  Cal.  281. 
283,   9   Pac.  Rep.   164. 

IL     REMOVAL. — Incnmbent    may    be 
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oMTed  from  oflce  wlthovt  aotlee  or  Investi- 
gation If  law  does  not  require  It  He  has 
no  constitutional  right  to  Judicial  inquiry 
and  decision  upon  removal.  Question 
whether  proceeding^  for  removal  is  Judicial 
In  character  depends  on  whether  or  not 
procecdlngr  prescribed  by  law  is  or  Is  not 
of  that  character. — Matter  of  Carter,  141 
CaL  816.  320,  74  Pac.  Rep.  997. 

12.    HOH-RESIDENCE  CAUSES  VACANCY. 

— Incumbent  ceaslnsT  to  be  resident  of  dis- 
trict for  which  he  was  chosen  for  local 
office  creates  vacancy,  and  issue  of  such 
▼acancy  can  be  determined  In  action  to 
test  right  to  office.  No  Judicial  proceedlngrs 
to  declare  vacancy  are  necessary  before 
a!)pointment  can  be  made  to  fill  such  va- 
cancy.—People  ex  rel.  Tracy  vs.  Brlte,  56 
Cal.  79,  80. 

la.  ABSEIVCE  OF  COUNTY  TREASURER 
FROM  STATK  for  lonfirer  period  than  sixty 
days,  without  consent.  Ipso  facto  effects 
vacancy  in  office.  Upon  happenlne:  of  any 
of  events  mentioned  in  above  section  office 
becomes  vacant,  not  as  penalty  or  forfeit- 
nre,  but  simply  as  lesral  effect  of  occurrence 
of  such  events.  When  such  vacancy  occurs 
appointing-  power  upon  any  kind  of  satis- 
factory evidence  of  such  vacancy  may  make 
appointment.  Incumbent  may  still  ques- 
tion and  contest  fact  of  vacancy,  either 
before  installation  of  appointee,  by  refus- 
ing to  vacate  office,  or  afterwards  in  action 
by  people  on  his  relation  to  oust  appointee. 
—People  ex  rel.  Fleming  vs.  Shorb,  100  Cal. 
5S7,  539,  540,  38  Am.  St.  Rep.  310,  35  Pac. 
Rep.  163  (erroneously  headed  in  official 
volume  as  People  vs.  Fleming). 

14.  FAIL.UR.E     TO     PERFORM     DUTY. — 

Public  offlce  Is  held  upon  Implied  condi- 
tion of  diligently  and  faithfully  executing 
duties  belonging  to  It.  By  surren&erlng 
'Office,  although  upon  mistaken  belief  that 
bis  tenn  had  expired,  and  because  of  non- 
user  of  offlce  for  period  of  two  years,  he 
forfeited  his  right  to  offlce. — People  ex  rel. 
McGarvey  vs.  Hartwell,  67  Cal.  11,  12,  « 
Pac.  Rep.  873. 

15.  FILING        OFFICIAL       OATH       AND 
BOHD — ^Provliitoits    mandatory. — If    not    so 

filed,  right  to  offlce  becomes  forfeited, 
^^ere  there  is  delay  in  receipt  of  com- 
mission to  appointive  offlce  and  appointee 
had  no  notice  or  knowledge  of  his  appoint- 
ment, he  has  ten  days  thereafter  to  qualify. 
People  ex  rel.  Finigan  vs.  Perkins,  86  Cal. 
50»,  Sll,  513,  26  Pac  Rep.  245. 
See  ante  S  907i 


16*    Fallvre    of   elty    marshal    to   qnallfr 

ipso  facto  creates  vacancy,  and  being  In- 
fonned  of  fact,  board  can  All  vacancy  with- 
out declaring  it.  A  council  has  no  power 
to  remove  city  marshal  or  by  any  judicial 
inquiry  to  declare  vacancy.  So  declaring 
vacancy  as  part  of  order  appointing  suc- 
cessor does  not  indicate  judicial  inquiry  or 
determination  which  would  be  reviewable 
by  certiorari. — Lorbeer  vs.  Hutchinson,  111 
Cal.  272.  273,  4S  Pac.  Rep.  896. 

17.    Necciwary    before    assmnlniT    ofllce.— * 

Until  an  officer  elect  takes   oath   of   office 


ond  gives  bond  according  to  law,  he  is 
not  authorized  to  discharge  duties  of  offlce. 
He  is  not  an  incumbent. — Hull  vs.  Superior 
Court.  63  Cal.   174.  176. 

IS.  lasiuince  of  commlssloB  is  part  of 
act  of  appointment,  and  not  mere  minis- 
terial act  Failure  to  file  official  oath  be- 
fore issuance  of  commission  does  not  con- 
stitute vacancy. — People  ex  rel.  Laine  vs. 
Tyrrell,  87  Cal.  476,  479,  25  Pac.  Rep.  684. 

19.  ImsnJIIcleney  of  bonda,  question  of 
affects  only  right  of  officer  to  offlce.  and 
does  not  touch  question  of  his  incumbency. 
Being  actual  incumbent  of  offlce,  he  is  in 
possession  under  color  of  right,  and  at 
least  a  de  facto  officer,  and  he  has  a  vested 
right  to  act  as  such  until  that  right  is 
questioned  by  proper  proceedngs,  i.  e.  quo 
warranto. — Hull  vs.  Superior  Court,  63  Cal. 
174,   177. 

ao.  Most  be  fflvcB  TTltblm  time  specified. 
Failure  to  file  official  oath  or  bond  within 
time  prescribed  is  construed  as  creating 
vacancy  so  far  as  may  be  necessary  to  au- 
thorize an  appointment.  Whenever  person 
declared  elected  and  holding  certificate  fails 
to  qualify,  although,  in  one  sense,  he  was 
never  incumbent  of  office,  fact  that  prior 
incumbent,  in  order  that  public  business 
may  be  done,  is  allowed  and  directed  to 
continue  to  discharge  duties  in  mean  time, 
and  until  some  person  is  lawfully  Invested 
with  title  to  term,  does  not  affect  question 
of  there  being  vacancy  in  the  sense  intend- 
ed.— Adams  vs.  Doyle,  139  Cal.  678,  681,  73 
Pac.  Rep.  682.  See  People  ex  rel.  Showers 
vs.  Taylor.  57  Cal.  620.  621,  622. 

21.  Notice  of  election. — ^Actual  knowledge 
of  election  Is  not  same  as  notice  requiring 
filing  of  official  bond  In  ten  days. — ^People 
ex  rel.  Barker  vs.  Shaver,  127  Cal.  347,  361. 
69  Pac.   Rep.  784. 

22.  As   affectlnnr   rlsrht  of  appointment. — 

A  person  duly  elected  to  an  office  is  re- 
garded under  this  section  as  an  Incumbent 
of  offlce  from  time  of  commencement  of 
term  for  which  he  was  elected  until  ex- 
piration thereof,  although  by  reason  of  his 
refusal  or  neglect  to  file  his  official  oath 
and  bond  within  time  prescribed  by  law 
he  was  not  entitled  to  possession  of  offlce 
by  virtue  of  this  section.  The  objection 
that  there  was  no  vacancy  under  above  sec- 
tion because  officer  elect  never  qualified 
so  as  to  become  officer,  not  sustained. — 
People  ex  rel.  Showers  vs.  Taylor.  57  Cal. 
620,  622.  See  People  ex  rel.  Sweet  vs.  Ward, 
107  Cal.  236.  240.  241.  40  Pac.  Rep.  538; 
Adams  vs.  Doyle.  139  Cal.  678,  680,  681,  73 
Pac.  Rep.  582. 

28.  FAIIiURE:  TO  €lirAL.IFY  FOR  NBW 
TERM  to  which  city  marshal  has  been  re- 
elected, creates  vacancy,  but  he  holds  over 
until  his  successor  is  chosen  and  qualified, 
but  such  holding  Is  merely  prolongation  of 
his  original  term  and  "would  not  be  affected 
by  any  increase  or  reduction  in  salary. — 
Rice  vs.  National  City,  132  Cal.  354,  366,  64 
Pac.  Rep.   580. 

24.     Failure  to  flle  official  bond  does  mot. 
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create  Tneaiicy  of  absolute  cbaractery  such 
as  would  be  caused  by  death,  but  vacancy 
which  exists  for  purpose  of  appointment. 
Filing  bond,  but  nes^Iectlnfir  to  file  oath  for 
new  term,  by  incumbent  who  has  been  re- 
elected, estops  such  officer  from  denying 
that  he  was  a  de  Jure  officer  under  and  by 
virtue  of  second  election. — People  vs.  Ham- 
mond, 109  Cal.  384,  889,  890,  42  Pac.  Rep.  36. 

25.  FIIiING  OATH  WITH  SBCRBTART 
OF  STATB  only,  and  not  with  county  clerk 
alHO,  when  required  to  do  both  by  {  909  of 
this  code,  is  not  negrlect  or  refusal  to  file 
such  oath.  Provisions  for  forfeiture  of 
vested  rlerhts,  whether  in  statutes  or  con- 
tracts, are  not  favored,  and  should  be  con- 
strued as  strictly  or  as  liberally  as  possible 
aerainst    forfeiture. — People    ex    rel.    David- 


son vs.  Perry,  79  Cal.  105,  111,  112,  21  Pac 
Rep.   423. 

26.  JUDGMENT  OF  COURT  SETTING 
ASIDB  AN  ELECTION  BT  REASON  OF 
INBI^IGIBILITY  of  Officer  and  annulling* 
certiflcate  that  has  been  issued  to  him,  cre- 
ates vacancy  under  above  section  and  one 
which  appolntinsr  power  is  authorized  to 
fill  by  appointment. — People  ex  rel.  Drew 
vs.  Rodgrers.  118  Cal.  893,  395,  46  Pac.  Rep. 
740.   50  Id.   668. 

27.  PROVISIONS  FOR  FORFBITURB  OF 
VESTED  RIGHTS,  whether  in  statutes  or 
contracts,  are  not  favored,  and  are,  as  they 
ougrht  to  be,  construed  as  strictly  or  as 
liberally  as  possible  asralnst  forfeiture. — 
People  ex  rel.  Davidson  vs.  Perry,  79  Cal. 
106.  112,  21  Pac.  Rep.  428. 


§997.  NOTICE  OF  BEMOVAL,  BY  AND  TO  WHOM  GIVEN.  Whenever 
an  officer  is  removed,  declared  insane,  or  convicted  of  a  felony  or  offense 
involving  a  violation  of  his  official  duty,  or  whenever  his  election  or  appoint- 
ment is  declared  void,  the  body,  judge,  or  officer  before  whom  the  proceedings 
were  had  must  give  notice  thereof  to  the  officer  empowered  to  fill  the  vacancy. 

History:    Enacted  March  12,  1872. 

1.  Applied,  cited,  eonstnied,  referred  to. 

2.  Official  notice  to  appointing  power  is  re- 

quired. 


1.     Applied,  cited,  conetmed,  referred  to, 

etc.,  in:  People  ex  rel.  Finigran  vs.  Perkins, 
85  Cal.  609»  511,  26  Pac.  Rep.  245  (errone- 
ously construed  for  {996  Pol.  Code);  People 
ex  rel.  Flemlnsr  vs.  Shorb.  100  Cal.  537.  540, 
38  Am.  St.  Rep.  810,  85  Pac  Rep.  163  (ap- 
plied). 

a.  OAclal  notice  to  appolntlns  power  to 
rc^mlred  only  as  to  those  events  set  forth 
in  this  section,  and  as  to  these  events  the 
findlner  of   court   of  competent  Jurisdiction 


is  conclusive,  as  party  had  his  day  In 
court.  As  to  other  events  set  forth  in  $  996 
of  this  code,  causing  vacancy,  appointing 
power  can  act  upon  any  satisfactory  evi- 
dence presented  to  him  and  make  a  new 
appointment,  though  incumbent  is  not  con- 
cluded by  such  flndinsTf  but  may  contest 
such  appointment.  If  refusing  to  vacate 
action  by  people  on  his  relation  to  oust 
him,  or  if  new  appointee  is  installed.  In  an 
action  by  people  in  his  relation  to  oust 
appointee.  —  People  ex  rel.  Fleminsr  vs. 
Shorb.  .100  Cal.  637,  640,  88  Am.  St.  Rep. 
810,  85  Pac.  Rep.  163  (erroneously  headed 
in  official  volume  as  People  vs.  Fleming). 


§998.  VACANCIES  IN  LEOISLATDBE,  HOW  FILLED.  Whenever  a 
vacancy  occurs  in  either  house  of  the  legislature  the  governor  must  at  once 
issue  a  writ  of  election  to  fill  such  vacancy. 

History:    Enacted  March  12,  1872. 


1.  Elections — ^Regulation  and  requirements. 

2.  Same — Statute  must  authorize. 
3,4.  Same — Special  proclamation. 

As  to  ffoimdatlon  for  In^r,  see  Const.  1879 
art.   IV  §12;  HBNNING'S  OBNESRAL  LAWS 

p.   Ixx. 

1.  EliBCTIONS — RemiUitloii  and  reaulre- 
meiits. — Legrlslature  must  provide  for  and 
regulate  conduct  of  elections,  for  an  elec- 
tion cannot  take  place  under  constitution 
without  statutory  regulation.  Proclama- 
tion of  s:overnor  required  by  statute  is 
necessary  to  validity  of  an  election,  and 
provisions  regrardingr  such  proclamation  are 
mandatory.  —  People  ex  rel.  McKune  vs. 
Weller.  11  Cal.  49.  61,  63.  65.  66.  70  Am.  Dea 
764  (headed  In  offlcial  volume  as  McKune 
vs.  Weller). 

9.  Statute  mumt  avthorlse. — ^It  Is  neces- 
sary to  validity  of  an  election  to  office  that 


it  be  authorized  by  some  statute  In  force 
at  time. — ^People  ex  rel.  Love  vs.  Mathew- 
son,  47  Cal.  442.  447. 

8.  Special  proelamatloB. — ^An  election  to 
fill  vacancy  occasioned  by  death  or  res1ff> 
nation  of  officer  Is  special  election,  and 
provision  of  our  laws  which  requires  sneh 
elections  to  be  held  at  same  time  and  place 
with  greneral  elections  does  not  change 
their  character.  Law  also  provides  that 
STOvernor  shall,  by  proclamation,  ffive  notice 
of  all  vacancies,  and  without  this  notice 
elections  to  fill  such  vacancies  are  invalid. 
It  is  also  essential  to  proper  exercise  of 
elective  franchise  that  voters  should  be 
Informed  of  offices  in  which  vacancies  have 
occurred,  and  proclamation  to  that  effect  Is 
necessary  to  s:ive  validity  to  election. — Peo- 
ple vs.  Porter.  6  Cal.  26,  27,  29;  People  ex 
rel.  Attorney-General  vs.  Martin,  12  Cal. 
409.  411;  People  ex  rel.  Westbrook  vs.  Ros- 
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borouiTh.  14  Cal.   180,   187;  Kenfleld  vs.  Ir* 
win.  58  C&L  164.  169. 
S6«  note  83  Am.  Dec  760. 


4.     Comparei     People   6Z  reL   Harris   va 
Brenham,  8  Cal.  477,  491. 


§999.  VACANCIES,  HOW  FILLED  WHEN  NOT  OTHERWISE  PRO- 
VIDED FOR.  When  any  office  becomes  vacant,  and  no  mode  is  provided  by 
law  for  filling  such  vacancy,  the  governor  must  fill  such  vacancy  by  granting 
a  commission,  to  expire  at  the  end  of  the  next  session  of  the  legislature  or  at 
the  next  election  by  the  people. 

History:    Enacted  March  12,  1872. 


1.  Applied,  dted,  construed,  referred  to. 
2-6.  Application  and  construction  of  sec- 
tion. 
7-17.  Power  of  governor  to  fill  vacancies— 
Beasons  for  —  In  what  eases  exer- 
cised. 
18-24.  "Next    election,"    "general    election," 
defined  and  illustrated. 

25.  "Special  election"-— Proclamation   nec- 

essary. 

26.  Validity  of  election  depends  on  stat- 

ute. 

27.  Vacancy  in  board  of  supervisors. 

28.  Vacancy  as  to  superior  judges. 

1.  APPliIEID,  CITED,  CONSTRUED,  RE- 
FEaiRED  TO,  etc.,  in:  People  ex  rel.  Love 
vs.  Mathewson,  47  Cal.  442.  447  (applied); 
Kenfleld  vs.  Irwin,  52  Cal.  164,  167  (referred 
to  with  other  sections);  Myers  vs.  Alameda 
Co.,  60  Cal.  287.  289  (applied);  People  ex 
reL  Wood  vs.  Sands,  102  Cal.  12,  14,  86  Pac. 
Rep.  404   (referred  to). 

A«  to  belmir  same  prOTlalon  na  Im  comstl- 
tvtlom,  see  Const.  1879  art.  V  §8;  HElf- 
HnVCS  GENBRAL  LAIVS  p.  1111. 

Ab  to  srovenior*s  power  to  fill  Tacancles, 
see  ante  {  380  subd.  8. 

A«  to  c1«etlo«s  to  Ml  Taeamcioay  see  post 
i  104S. 

X  CovfKtroctloB  and  application  off  sec- 
tloB. — CoBstltutioB  1879  art.  V  §8  does  not 
authorize  executive  to  supply  vacancy  for 
balance  of  term.  It  contemplates  that 
either  le^slature  or  people  shall  supply 
office  for  balance  of  unexpired  term.  Ob- 
ject Is  to  enable  legrlslature  to  make  ap- 
pointment, if  it  be  duty  of  that  body  so  to 
do,  or  to  enact  laws  for  that  purpose,  pro- 
vided people  could  not  otherwise  elect,  but 
if  they  could  elect,  then  commission  of  ap- 
pointee to  vacancy  Is  limited  to  period  of 
election,  and  not  to  end  of  session  of  legrls- 
lature. — People  ex  rel.  Barbour  vs.  Mott, 
3  Cal.  502,  605.  See  People  ex  rel.  Hlnton 
vs.  Hammond,  66  Cal.  654,  656.  6  Pac.  Rep. 
741. 

S.  Section  8  nrt.  V  off  constitntlon  hum  In 
view  vaeanclea  in  offices  where  grovernor 
and  senate  or  legrlslature  has  power  of 
appointment,  or  where  they  are  filled  by 
election  by  the  people.  Power  of  governor 
to  fill  such  vacancies  is  limited  by  period 
when  people  or  lesrlslature  cannot  elect  or 
appoint.  On  arrival  of  time  when  they  can 
elect  or  appoint,  right  of  appointment  re- 
turns to  proper  appointing:  power. — People 
ex  reh  Casserly  vs.  Fitch.  1  Cal.  619,  636. 


4.  Statute  allowlnsr  partlcnlar  ofllcer  or 
board  to  fill  vacancy,  in  office  until  next 
election  Is  not  in  conflict  with  constitu- 
tional provision  that  such  office  shall  be 
filled  by  popular  election.  —  People  vs. 
ChavM.  122  Cal.  184,  189,  64  Pac  Rep.  696. 

5.  Application  off  section  to  local  oflcen 
la  qnestlonable. — ^By  strict  reading  of  sec- 
tion, only  commission  which  governor  is 
authorized  to  grant  would  expire  at  next 
session  or  next  election.  It  might  well  be 
asked:  Under  which  of  these  conditions 
as  to  time  of  expiration  would  commission 
be  Issued?  What  has  election  of  people  or 
end  of  session  to  do  with  any  office  to 
which  people  do  not  elect,  or  to  which 
legislature  does  not,  by  any  law  now  exist- 
ing, confirm  appointment? — ^People  ex  rel. 
Hinton  vs.  Hammond,  66  Cal.  054,  656,  € 
Pac.  Rep.  741.  See  People  ex  rel.  Casserly 
vs.  Fitch,  1  Cal.  619,  535,  636;  People  ex  rel. 
Barbour  vs.  Mott,  8  Cal.  602,  605. 

0.  In  case  of  dcatb,  rcntoval^  or  reaiirna- 
tlon  off  an  ofBccr,  vacancy  occurs  which 
governor  may  All  by  appointment,  unless 
law  provides  some  other  way.  Bare  ex- 
piration of  term  does  not  create  vacancy, 
and  until  there  is  vacancy,  governor  has 
no  power  to  appoint  any  one  to  an  office, 
unless  such  power  is  expressly  conferred 
on  him.  It  is  questionable  whether  power 
of  governor  to  appoint  to  vacancies  as 
granted  under  8  8  of  art.  V  of  constitution 
has  any  application  to  local  offices.  What 
has  election  by  people  or  end  of  session  of 
legislature  to  do  with  any  office  to  which 
people  do  not  elect  or  to  which  legislature 
does  not  appoint  or  confirm  appointment? 
— People  ex  rel.  Hlnton  vs.  Hammond,  66 
Cal.  654,  656,  6  Pac.  Rep.  741;  see  People  ex 
rel.  Casserly  vs.  Fitch,  1  Cal.  619,  635,  536: 
People  ex  rel.  Barbour  vs.  Mott,  8  Cal.  602, 
605;  People  ex  rel.  Menzles  vs.  Guast,  110 
Cal.  447,  451,  463,  42  Pac.  Rep.  963. 

7.     POWER    TO    FILL.   VACANCIES    HAD 
TO   BE    VESTED   IN   SOME   DEPARTMENT 

of  government,  and  constitution  was  com- 
pelled to  vest  it  in  executive  because  only 
department  that  could  be  properly  and  effi- 
ciently charged  with  the  duty.  But  con- 
stitution limits  this  power  to  vacancies 
with  intention  to  restrict  power  of  execu- 
tive in  making  appointments.  Government 
cannot  appoint  to  vacancy  when  original 
appointing  power  is  in  position  to  act. — 
People  ex  rel.  Ryder  vs.  Mlzner,  7  Cal.  619, 
525. 
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8.  Location  of  poTrer  to  appoint  to  Ta- 
cancy  la  matter  purely  with  leerislature. 
reerardless  of  technical  character  of  office. 
Code  of  Civil  Procedure,  fi  111,  gives  board 
of  supervisors  power  to  appoint  to  vacancy 
in  office  of  Justice  of  peace,  and  court  will 
not  grive  charter  of  city  construction  allow- 
ing mayor  to  appoint  to  such  vacancy  un- 
less such  intention  on  part  of  leerislature 
is  unmistakably  manifested  in  that  direc- 
tion.— People  ex  rel.  Wood  vs.  Sands,  102 
Cal.   12,   15,   16.   86  Pac.  Rep.  404. 

9.  Fallnre  of  original  appointing  power 
to  make  Its  appointment  on  particular  day 
does  not  deprive  It  of  right  to  subsequently 
make  an  appointment,  and  does  not  throw 
right  of  appointment  Into  hands  of  power 
which  can  fill  vacancy. — People  ex  rel.  Qor- 
ham  vs.  Campbell,  2  Cal.  136,  137  (Headed 
in  orierinal  volume  as  Oorham  vs.  Camp- 
bell); People  ex  rel.  Jacobs  vs.  Murray,  16 
Cal.    221,    223. 

19.  Appoint  la  ff  poTrer  cannot  usurp 
rlshta  of  their  svcccssora  by  making  ap- 
pointments to  offices  which  will  not  become 
vacant  until  after  power  to  make  appoint- 
ment has  expired. — People  ex  rel.  Sweet 
vs.  Ward,  107  Cal.  236,  242,  40  Pac.  Rep.  638. 

11.  Power  of  appointment  to  1111  Tacnn- 
eies  In  limited  by  lefftnlatnre  to  those  cases 
which  might  happen  during  recess  of  leg- 
islature, and  it  did  not  think  it  necessary 
to  provide  for  cases  occurring  where  power 
which  had  the  right  of  original  appoint- 
ment was  in  readiness  to  act.  Power  to 
appoint  to  office  carries,  by  implication, 
power  to  fill  vacancy. — People  ex  rel. 
Casserly  vs.  Fitch,  1   Cal.   519,   636. 

12.  Ofllce  mvst  be  Taeant  before  execu- 
tive function  of  appointment  can  be  exer- 
cised. So  long  as  an  incumbent  continues 
to  discharge  duties  of  his  office  under  S  879 
of  this  code,  there  is  no  vacancy  such  as 
governor  is  authorized  to .  All.  Such  va- 
cancy is  only  caused  by  death,  resignation, 
etc.,  of  incumbent,  or  some  other  event  by 
which  duties  of  office  are  no  longer  dis- 
charged at  all,  in  which  case,  in  order  to 
prevent  failure  of  public  service,  governor 
may  appoint  to  vacancy. — People  ex  rel. 
Parsons  vs.  Edwards,  93  Cal.  168,  157,  28 
Pac.   Rep.    831. 

18.  Governor  bas  no  rlcbt  to  make  tem- 
porary appointment  If  there  is  party 
expressly  authorized  by  law  to  dis- 
charge duties  of  an  office  temporarily  until 
power  upon  whom  duty  of  election  or  ap- 
pointment is  devolved  can  regularly  act. 
Reason  why  governor  can  make  temporary 
appointment  is  to  prevent  public  incon- 
venience, and  when  this  reason  falls  he 
can  make  no  such  appointment,  and  it 
makes  no  difTerence  whether  language  ex- 
pressly authorizing  party  to  hold  over  and 
discharge  duties  of  office  temporarily  until 
his  successor  is  duly  elected  and  qualified 
is  found  in  constitution  or  in  statute. — Peo- 
ple ex  rel.  Baird  vs.  Tllton,  37  Cal.  614,  621. 

14.  IVbere  there  In  no  Incnmbent  of  par- 
tlenlar  ofllce  to  hold  over  is  tho  only  case 
that    system     will     allow     appointment    of 


executive  to  fill  office.  Our  constitution  has 
studiously  restricted  patronage  of  governor. 
The  executive  officers  are  elected  by  the 
people,  and  under  elective  system  It  is 
more  proper  that  these  officers  should  hold 
over  than  that  duties  should  devolve  upon 
those  in  whose  selection  people  have  had 
no  voice. — People  ex  rel.  Melony  vs.  Whit- 
man,  10  Cal.   38,   46. 

IS.     Fallnre   to   qualify  for  new   term,    to 

which  city  marshal  has  been  elected,  creates 
vacancy,  but  he  holds  over  until  his  suc- 
cessor is  chosen  and  qualified,  but  such 
holding  is  merely  prolongation  of  his  orlgr- 
inai  term  and  would  not  be  affected  by  any 
increase  or  reduction  in  salarv. — Rice  vs«. 
National  City,  132  Cal.  354,  356.  64  Pac. 
Rep.  580. 

10.  Vacancy  In  ofllce  Is  not  created  be- 
cause of  failure  of  newly-elected  officer  to 
qualify.  In  such  case  former  incumbent 
holds  over  and  governor  has  no  power  to 
appoint  to  vacancy. — People  ex  rel.  Melony 
vs.  Whitman,  10  Gal.  38,  44-47. 

17.  Election  and  qvallflcatlon  of  anccen 
•or,  even  before  expiration  of  incumbent's 
office  and  without  demand  upon  Incumbent 
for  office,  ipso  facto  cuts  off  incumbent's 
contingent  term  or  right  to  hold  over  until 
successor  has  been  elected  or  appointed 
and  qualified,  and  limits  him  to  absolute 
period  of  his  term. — People  ex  rel.  Sweet 
vs.  Ward,  107  Cal.  236,  239.  40  Pac.  Rep.  638. 

18.  MQBNERAL  BLESCTION**  DISTITf- 
GUISHBD     FROM     «SPECI.\L     ELECTION,'* 

and  no  proclamation  is  necessary  to  give 
validity  to  it. — People  ex  rel.  Weatbrook  vs. 
Rosborough.  14  Cal.  180.  181.  189  (errone- 
ously headed  in  official  volume,  Wetsbrook 
vs.    Rosborough). 

10.  Next  election  hr  people  mnut  he  an 
election  anthorlsed  hy  statvte  and  person 
elected  to  vacancy  by  an  election  not  au- 
thorized by  statute  would  not  be  entitled  to 
take  office. — People  ex  rel.  Love  vs.  Mathew- 
son.  47  Cal.  442,  447. 

20.  <<The  next  election  by  people^  does 
not  mean  next  general  election,  or  next 
election  held  by  the  people,  but  it  must 
mean  that  appointee  shall  hold  until  some 
one  has  been  elected  to  fill  that  office. 
There  is  nothing  in  this  section  which  in- 
dicates when  this  election  shall  be  held. 
This  section  does  not  direct  that  such  elec- 
tion shall  be  at  next  general  election  and 
we  must  assume  that  intention  was  that 
such  vacancy  should  be  filled  until  next 
election  provided  by  law  for  filling  that 
particular  office. — People  ex  rel.  Lynch  vs. 
Rudd,  114  Cal.  168,  171,  45  Pac.  Rep.  1060, 
34   L.    R.    A.    46. 

21.  Constrnctlon  of  vrords  *<antll  the 
reflTolsr  election  then  next  followlnsr^  must 
take  into  consideration  purpose  of  statute 
and  object  which  it  is  designed  to  accom- 
plish. Held  as  to  office  of  superintendent 
of  schools  in  city  and  county  of  San  Fran- 
cisco to  mean  next  general  election  by 
people  and  not  next  regular  election  when 
such  office  would  be  filled  by  people.  Regu- 
lar  election  held  synonymous  with  general 
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election. — ^People  ex  rel.  Webster  vs.  Bab- 
cock.   123   Cal.   307.   312,   65  Pac   Rep.   1017. 

as.     *«UBtil     tbe     next     semeral     election" 

means  next  greneral  election  for  officers  for 
which  provision  is  made. — People  ex  rel. 
Murphy  vs.  Col,  132  Cal.  834.  337,  64  Pac 
Rep.   477. 

SS.  Applied  to  lleuteBaBt-vovemor, 
**next  election"  means  next  gubernatorial 
election. — People  ex  rel.  Lynch  vs.  Budd, 
114  Cal.  168,  172,  45  Paa  Rep.  1060,  34 
Lw   R.    A.    46. 

34.     The     cxpreesloB     <Huiexplred     terat" 

may  not  necessarily  mean  until  "next  s:en- 
cral  election."  Latter  phrase  imports  next 
general  election  for  officers  for  which  it 
has  made  provision. — People  ex  rel.  Murphy 
v&  Col,  132  Cal.  334,  336,  337,  64  Pac.  Rep. 
477;  Peor'e  ex  rel.  Richardson  vs.  Cobb, 
133  CaL  74,  65  Pac.  Rep.  325. 

9B.  ««9PBCIAL  ESLBCTION"  —  ProeUuna- 
ttoa  Beeeasary. — An  election  to  fill  vacancy 
Is  special  election  and  Is  held  at  such  time 
as  may  be  designated  by  proper  board  or 
officer.  Times  for  holding:  s^eneral  elec- 
tions are  fixed  by  statute  itself.    Proclama- 


tion of  governor  Is  necessary  to  validity  of 
special  election  but  not  as  to  general  elec- 
tion.— lienfleld   vs.   Irwin,    52    Cal.    164,    169. 

M.  VALIDITY  OF  BLECTION  TO  AN 
office:  depends  upon  its  authorization  by 
some  statute  then  in  force.  An  appointee 
to  vacancy  under  above  section  holds  until 
next  election  by  people,  and  if  there  is  ho 
statute  In  force  authorizing  an  election  to 
such  office,  such  election  cannot  legally 
occur. — People  ex  rel.  Love  vs.  Mathewson, 
47  Cal.  442,  447;  People  ex  rel.  Lynch  vs. 
Budd,  114  Cal.  168,  178,  45  Pac.  Rep.  1060, 
34  L.  R.  A.   46. 

27.  VACANCY  IN  BOARD  OF  SUPER- 
VISORS cannot  be  filled  by  appointment  by 
superior  Judge. — ^Myers  vs.  Alameda  Co.,  60 
CaL  287,  289. 

28.  TERM  OF  OFFICES  OF  SUPERIOR 
JUDGE    IS    FIXED    BY    CONSTITUTION    at 

six  years.  At  end  of  such  period  his  office 
terminates.  Legislature  has  no  power  to 
extend  his  term  or  allow  him  to  hold  over 
until  successor  is  elected  and  qualified. — 
People  ex  rel.  Bledsoe  vs.  Campbell,  138 
Cal.  11,  15,  71  Pac.  Rep.  918. 


§  1000.  VACANCIES  OCCUBAINO  DTTBINO  EECESS  OF  THE  LEQIS- 
LATURE.  Whenever  an  ofiSce,  the  appointment  to  which  is  vested  in  the 
governor  and  senate,  or  in  the  legislature,  either  becomes  vacant  or  the  term 
of  the  incumbent  of  which  expires  during  the  recess  of  the  legislature,  the 
governor  has  power  to  appoint  a  person  to  such  office;  but  the  person  so 
appointed  can  only  hold  the  office  until  the  adjournment  of  the  next  session  of 
the  legislature. 

History:  Enacted  March  12,  1872,  founded  upon  §  29  Act  April  22,  1863, 
Btats.  1863,  p.  390;  amended  March  13,  1901,  Stats,  and  Amdts.  1900-1, 
p.  283. 


Applied,     eltedy     comstmedy     referred     to, 

etc.  In:  People  ex  rel.  Laine  vs.  Tyrrell,  87 
Cal.  475,   478,  25  Pac.  Rep.   684    (applied). 

That  person  ■•  appointed  can  only  hold 
ofllee  nntll  adjovmment  of  next  session  of 
legislattire  must  be  construed  with  fi  879  of 
this  code,  and  means  term  of  officer  so  ap- 


pointed shall  so  expire  and  his  successor 
may  take  bis  place:  but  if  no  successor  has 
ben  appointed,  then  incumbent  holds  over 
under  9  879  ante. — People  ex  rel.  Laine 
vs.  Tyrrell,  87  Cal.  475,  478,  25  Pac  Rep. 
684. 


§1001.    VACANCIES  IN  CERTAIN  STATE  OFFICES,  HOW  FILLED. 

A  vacancy  in  the  oflBce  of  either  the  secretary  of  state,  controller,  treasurer, 
attorney-general,  surveyor-general,  or  clerk  of  the  supreme  court,  must  be 
filled  by  a  person  appointed  by  the  governor,  who  shall  hold  his  oflSce  for  the 
balance  of  the  unexpired  term. 

History:    Enacted  March  l2s,  1872;  amended  April  1,  1876,  Code  Amdts. 
1875-6,  p.  23. 

Applied,     cited,     eonstraedv     referred     to,  As   to   epeclal   elections   to   fill   Taeanclen, 

etc..  in:  Kenfleld  vs.  Irwin,  62  Cal.  164,  167       see    post    }  1043. 
(applies  to  orig^inal  section). 

§10C2.  VACANCIES  IN  OFFICE  OF  HABBOB  COMMISSIONEB  OB 
STJPEBINTENDENT  OF  PUBLIC  INSTBUCTION,  HOW  FILLED.  A  va- 
cancy in  the  office  of  either  the  superintendent  of  public  instruction  or  state 
harbor  commissioner  must  be  filled  by  a  person  appointed  by  the  governor. 

History:    Enacted  March  12,  1872. 

Am  to  appolBtsient  to  vacancy  In  state  barbor  eomnalMilon  lioldltoff  for  unexpired  por- 
tion off  term,  see  post  9  2520. 
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§  1003.    VACANCIES  IN  BO ABD  OF  DIBECTOBS  OF  INSANE  ASYLUM. 

Any  person  appointed  to  fill  a  vacancy  in  the  board  of  directors  of  the  insane 
asylum  holds  only  for  the  unexpired  term  of  his  predecessor. 

History:    Enacted  March  12,  1872,  founded  upon  §1  Act  April  4,  1870, 
Stats-  1869-70,  p.  868. 

§  1003a.  TEBM  OF  APPOINTEE  TO  FILL  VACANCY.  Except  in  the 
instances  otherwise  provided  in  the  constitution,  whenever  a  person  has  been 
or  shall  be  appointed  by  the  governor,  or  by  the  governor  by  and  with  the 
advice  and  consent  of  the  senate,  to  fill  a  vacancy  in  any  office,  or  to  fill  an 
office  when  the  appointment  is  not  made  until  after  the  expiration  of  the  pre- 
ceding term,  the  appointee  holds  office  only  for  the  balance  of  the  unexpired 
term  as  provided  by  the  law  creating  the  office. 

[Bepealing  clauBe.]  All  acts  and  parts  of  acts  in  conflict  with  this  act  are 
hereby  repealed. 

History:     Enacted   March   15,   1903,   Stats,   and   Amdts.    1903,   p.   150, 
In  effect  immediately. 


1,2.  Appointee  to  vacancy  holds  for  full 
term. 

3.  Election  proclamation  cannot  abridge 

term. 

4.  Power  to  fill  vacancies — ^Vested  in  gov- 

ernor. 
5-9.  Same — Limitations  on  power  of  gov- 
ernor  to   fill  vacancies. 
10, 11.  "Vacancy"  —  In    "term"   and    "office" 
defined. 
12.  Editorial  note. 

As  to  power  of  grovemor  to  fill  Tscanclea, 

see  ante  9  380  subd.  3  and  note,  9  999  and 
note;  also  note  13  Am.  8U  Rep.   129  et  seq. 

As  to  liow'  Tacamcles  occur,  see  ante  9  996 
and  note. 

An  to  officer  boldlnff  over  vntil  successor 
has  qualliled,  see  ante  9  879  and  note. 

1.  A  PERSON  ISLBCTED  OR  AP- 
POINTED TO  AN  OFFICE,  even  though  he 
may  succeed  some  one  who  has  g:one  out 
of  office  before  expiration  of  term,  takes 
office  for  full  term  prescribed  by  law,  un- 
less there  Is  an  express  provision  to  con- 
trary In  law  creating-  office. — People  ex  rel. 
Attorney-General  vs.  Burbank.  12  Cal.  378. 
See  People  ex  rel.  Melony  vs.  Whitman.  10 
Cal.  38,  47;  People  ex  rel.  Attorney-General 
vs.  Tllton,  87  Cal.  614,  619.  Fla.  Opinion 
of  Justices,  I')  Fla.  841.  Kan.  State  ex  rel. 
IJttle  vs.  Wentworth,  55  Kan.  298,  40  Pac. 
Rep.  648,  Me.  Opinion  of  Justices,  61  Me. 
601.  Md.  Marshall  vs.  Harwood,  6  Md.  423; 
Sanbury  vs.  MIddleton,  11  Md.  297.  Miss. 
Hughes  vs.  Buckingham,  5  Smed.  &  M.  632. 
N.  Y.  People  ex  rel.  Ingersoll  vs.  Garey, 
6  Cow.  642;  People  vs.  Green,  2  Wend.  266. 
Tenn.  Powers  vs.  Hunt,  2  Hump.  24.  Wis. 
Attorney-General  ex  rel.  Schantz  vs.  Brunst, 
3  Wis.   787. 

2.  WHERE  TERM  OF  AN  OFFICE  IS 
FIXED,  but  no  particular  day  Is  set  upon 
which  term  must  begin  or  end,  person  duly 
elected  to  such  an  office  holds  for  full 
term  prescribed  by  law  and  until  his  suc- 
cessor has  qualified. — people  ex  rel.  Melony 
vs.  Whitman,  10  Cal.  38,  47. 


As  to  change  in  oomstltatloa  resardins 
Jvdse%  see  Church  vs.  Colgan,  117  CaL  686, 
688,  60  Pac.  Rep.   12. 

As  to  fixed  terat  of  superior  Jndffrea  aader 
present  law,  see  People  ex  rel.  Bledsoe  vs. 
Campbell,  138  Cal.  11,  16,  70  Pac.  Rep.  918, 

8.  EL.ECTION  PROCLAMATION  CAK- 
NOT  ABRIDGE  TERM.— Term  of  office  and 
right  to  hold  for  full  term  cannot  be 
abridged  by  appointing  power  or  by  any 
election  proclamation,  and  person  appointed 
to  fill  vacancy  takes  for  full  term  prescribed 
by  law,  and  this  no  matter  whether  elec- 
tion proclamation  or  order  of  appointment 
specifically  states  that  he  takes  only  for 
balance  of  unexpired  term. — People  ex  rel. 
Attorney-General  vs.  Burbank,  12  Cal.  378; 
Stadler  vs.  City  of  Detroit,  13  Mich.   346. 

4.  POWER  TO  FILL  VACANCIES  HAD 
TO   BE  VESTED   IN   SOME   DEPARTMEBTT 

of  government  and  constitution  was  com- 
pelled to  vest  It  in  executive  because  only 
department  that  could  be  properly  and 
efficiently  charged  with  duty.  But  consti- 
tution carefully  limited  this  power  to  All 
vacancies  for  time  only,  and  when  appoint- 
ing power  for  whole  time  can  act,  power 
of  appointment  of  executive  for  time  being 
ceases.  When  appointing  power  is  in  ex- 
istence and  acts  In  filling  vacancy  such 
appointment  Is  valid,  and  executive,  under 
his  right  to  All  vacancies,  has  no  power  to 
make  an  appointment.  Intention  of  con- 
stitution is  to  restrict,  and  not  to  extend, 
power  of  executive  in  making  appointments. 
— People  ex  rel.  Ryder  vs.  Mizner,  7  Cai. 
619,    625. 

6«  Law  provldlagr  luetliod  for  fllllair  Ta- 
eaacy,  governor  has  no  power  of  appoint- 
ment under  statute. — People  ex  rel.  ShoafT 
vs.   Parker,   37  Cal.   689,   644,   647. 

8.  IVIiea  there  Is  nnode  provided  by  coa- 
stitatloa  or  law  for  filling  vacancy,  gov- 
ernor has  no  power  to  make  an  appointment. 
Where  board  of  trustees  has  power  to 
appoint  state  librarian,  its  failure  to  make 
such   an   appointment   does   not   create   va- 
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eancy  'which  grovernor  could  fllL  Condition 
which  must  exist  before  governor  is  author- 
ized to  appoint  to  vacancy  is  that  there 
must  be  no  mode  otherwise  provided  by 
law  for  fillingr  such  vacancy. — People  ex 
reL  Madden  vs.  Stratton,  28  Cal.  382,  392. 

7.  Power  off  fforeraor  to  All  vacancies  to 
limited  by  period  when  people  or  legrislature 
cannot  elect  or  appoint.  On  arrival  of  time 
when  they  can  elect  or  appoint,  rigrht  of 
appointment  returns  to  proper  appointlner 
power. — People  ex  rel.  Casserly  vs.  Fitch, 
1    Cal.    519.    536. 

8.  Le^slatare  has  limited  power  of  ap- 
pointment to  vacancies  to  those  cases  which 
might  happen  during:  recess  of  legislature, 
and  did  not  think  it  necessary  to  provide 
for  cases  occurring  where  power  that  orig- 
inally filled  office  was  in  readiness  to  act. 
Right  of  legislature  to  elect  and  control 
state  printer  cannot  be  defeated  by  any 
Inference  in  favor  of  appointing  power  of 
governor.  Power  to  appoint  to  office  car- 
ries by  implication  power  to  fill  vacancy, 
and  all  necessary  authority  to  carry  out 
original  power  to  prevent  it  from  becoming 
inoperative. — People  ex  rel.  Casserly  vs. 
Fitch.    1    Cal.    519.    636. 

9u  'Wken  vacancy  In  board  off  dircetora 
of  laaane  asylom  occurs,  and  such  vacancy 
is  filled  by  board  Itself  under  law,  new 
incumbent  holds  until  next  meeting  of  leg- 
islature and  thereafter  until  legislature  fills 
vacancy.  Should  legislature  adjourn  with- 
out filling  vacancy  he  will  still  hold  office 
until  his  successor  has  been  duly  appointed 
and  qualified,  and  there  is  no  such  vacancy 
as  governor  is  authorized  to  fill. — People  ex 
rel.  Shoaff  vs.  Parker,  S7  Cal.  639,  640- 
€4«. 

IOl     •nrACANCT^  has  sometimes  been  ap- 


plied to  office,  as  contradistinguished  from 
term  of  service,  and  at  others  to  term  of 
office.  It  should  be  applied  to  office  alone. 
— ^People  ex  rel.  Attorney-General  vs.  Bur- 
bank,  12  Cal.  378,  390. 

11.  Term  off  olllce,  and  off  ofBcer,  are  dls- 
tlnct« — There  may  be  no  term  in  office,  but 
term  in  incumbent,  as  where  there  is  no 
fixed  period  whereby  term,  apart  from  offi- 
cer, begins  or  leaves  off;  therefore  va- 
cancy may  exist  In  an  office  for  which  there 
is  no  term  fixed  by  law.  Such  vacancy  may 
occur  because  of  failure  to  elect  or  appoint. 
In  such  cases  it  is  made  duty  of  governor 
to  grant  commission  to  fill  such  vacancy 
until  appointing  power  can  act.  Power  to 
fill  vacancy  and  power  to  fill  an  office  are 
distinct  and  substantive  powers. — Pepple  ex 
rel.  Aylett  vs.  Langdon,  8  Cal.  1,  18.  15. 

la.  EDITORIAIi  NOTB.— A  case  In  which 
main  Issue  involved  is  construction  of  above 
section  is  now  pending  before  supreme  court 
of  this  state  entitled  People  ex  rel. 
Attorney-General  vs.  Edelman,  S.  P.  No. 
4236.  The  main  contentions  of  defendant 
and  respondent,  which  were  sustained 
by  superior  court  of  city  and  county  of  San 
Francisco,  were  that  power  to  fill  an  office 
and  power  to  fill  vacancy  are  separate  and 
distinct;  that  the  power  of  the  governor 
to  fill  an  office  Is  a  direct  power  given  by 
constitution  or  law,  and  that  power  of 
governor  to  fill  vacancy  Is  a  species  of 
patronage  vested  in  him  which  it  is  pur- 
pose of  law  to  restrict;  that  when  original 
appointing  power  is  in  position  to  act  and 
does  act,  it  acts  to  full  extent  of  that  power 
and  makes  appointment  for  full  term  and 
such  original  appointing  power  being  in 
position  to  act,  governor  under  his  right 
to  fill  vacancy  cannot,  act. 


§1004.  POWER  AND  DUTY  OF  OFFICERS  FILUNO  TJNEXPIEED 
TERMS.  Any  person  elected  or  appointed  to  fill  a  vacancy,  after  filing  his 
official  oath  and  bond,  possesses  all  the  rights  and  powers,  and  is  subject  to 
all  the  liabilities,  duties,  and  obligations  of  the  officer  whose  vacancy  he  fills. 

History:    Enacted  March  12,  1872. 

1.  Applied,  eited,  construed,  referred  to. 
S.  No  increased  salary  is  allowed. 


1.  Applledy  eltedff  constmed,  referred  to, 

etc.,  in:  Larew  vs.  Newman,  81  Cal.  588,  590, 
23  Pac  Rep.   227   (applied). 

2.  IVo  Increaaed  Milarjr  la  allowed  to  ap- 
pointee  to    vac&ncy   in   an   unexpired   term 


although  law  regrulatingr  such  office  has  in- 
creased salary  therefor.  Appointee  to  va- 
cancy steps  into  the  shoes  of  orlgrinal 
Incumbent  and  holds  for  same  term,  and  that 
term  Is  groverned  by  constitution,  which 
prohibits  an  increase  of  salary  during:  term 
of  office. — Larew  vs.  Newman,  81  Cal.  588. 
690,  28   Pac.  Rep.   227. 
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ARTICLE  XT. 

PROCEEDINGS   TO   COMPEL  DELIVERY  OF   BOOKS   AND   PAPERS   BY   OFFICERS    TO 

THEIR    SUCCESSORS. 

§  1014.    Possession  of  books  and  papers.  S 1016.    Attachment    and    warrant     to     en- 

§  1015.    Proceedings  to  compel  deliverj  of.  force. 

§  1014.  POSSESSION  OF  BOOKS  AND  PAPEBS.  Every  public  officer  is 
entitled  to  the  possession  of  all  books  and  paper3  pertaining  to  his  office,  or  in 
the  custody  of  a  former  incumbent,  by  virtue  of  his  office. 

History:    Enacted  March  12,  1872. 

1.  Applied,  cited,  construed,  referred  to.  «.    successor  of  COUHTT  CLERK   Is 

2.  Successor  of  county  clerk.  not  custodian  of  moneys  collected  by  former 

1.     APPLIED,   CITED,   CONSTRUED,  RE-       f «°f'  ^"^*"8^  ^^^  ^**™  ^'  °ffl<^«  '^"^^  "f"«^ 

PEERED  TO,  etc..  in:  People  vs.  HamUton.  ^°„  ^TJ,"? 'n 'n'.^'Ll''''  « ™"'*'''  T^^'V^'ir: 
10^  Pal  488  493  37  Pac  Ren  627  (con-  "°  violation  of  law.  Successor  is  entitled 
103    Cal.    488.    493.    37    Pac.    Kep.    6^7    icon         to  books  and  papers  but  not  to  such  moneys. 

strued).  «„Kii-.  »•».»..  «#  •««.*«      —People  vs.  Hamilton,  103  Cal.  488,  494,  87 

As  to  record*  and  public  papers  of  notary       p^^^    ReV'    627 
public,  see  ante  fi  796. 

§1016.  PBOCEEDINOS  TO  COMPEL  DELIVERY  OF.  If  any  person, 
whether  a  former  incumbent  or  another  person,  refuse  or  neglect  to  deliver  to 
the  actual  incumbent,  any  such  books  or  papers,  such  actual  incumbent  may 
npply,  by  petition,  to  any  court  of  record  sitting  in  the  county  where  the 
person  so  refusing  or  neglecting  resides,  or  to  any  judge  of  the  superior  court 
residing  therein,  and  the  court  or  officer  applied  to  must  proceed  in  a  summary 
way,  after  notice  to  the  adverse  party,  to  hear  the  allegations  and  proof  of 
the  parties,  and  to  order  any  such  books  or  papers  to  be  delivered  to  the 
petitioners. 

History:    Enacted  March  12,  1872;  amended  April  3,  1880,  Code  Amdta. 
1880  (Pol.  pt.),  p.  20. 

1.  Applied,  cited,  construed,  referred  to,  only  Is  entitled  to  recover  by  action  such 

2.  Actual  incumbent  of  office.  books    and    papers.      Petition    must    allegre 

1.     APPLIED,  CITED,  CONSTRUEI^,  RE-       ^^l^V^^^^^^f ^''^''^  *^  *^*"^^  Incumbent     In- 

FERRED  TO,  etc..  In:  Hull  vs.  Superior  ^^I^^^Zlffn^!LJ^J^^''  fi^*  ^'  ^"T*?'" 
Court.  63  Cal.  174.  175   (applied).  '"®"*-  <^«^"fl«ate  of  election  or  commission 


As   to   penalty   for   refusal   to   deliver  np 


of  office,   takingr  oath  of  office,  and  griving: 

.-  ^  ^      «^^  <r««Dn«ci  r*^r^       bond  required  by  law.     Failure   to   do  any 

:T^I  ^!t^^  "«  t/Tt      '/      J^f  ot  these  leaves  office  vacant.-Hull  vs.  Su- 

PEN.   CODE,  SS  76,   77   and   notes.  ^^^^^^  ^^^^^    ^j  ^^^    ^^^    ^^^    ^^^ 

a.     ACTVAI4     INCUMBENT     OF     OFFICE 

§  1016.    ATTACHBSENT  AND  WABRANT  TO  ENFORCE.    The  execution 

of  the  order  and  the  delivery  of  the  books  and  papers  may  be  enforced  by 

attachment  as  for  a  witness,  and,  also,  at  the  request  of  a  petitioner,  by  a 

warrant  directed  to  the  sheriff  or  a  constable  of  the  county,  commanding  him 

to  search  for  such  books  and  papers,  and  to  take  and  deliver  them  to  the 

petitioner. 

History:    Enacted  March  12,  1872. 

1.  Applied,  cited,  construed,  referred  to.  vested  in  court  by  this  section,  and  order 

2.  Jurisdiction  over  subject-matter.  of  court  directing  books  to  be  delivered  up 

and  enforcing:  order  by  warrant  to  constable 

1.     Applied,  cited,  oomatraed,  referred  to,       commanding  him  to  search  for  and  deliver 

etc..    in:    Hull    vs.    Superior   Court,    63    Cal.       ^^^^^  ^o  petitioner,  when  court  has  parties 

174.  175   (applied).  before     it.     is     proper.— Hull     vs.     Superior 

3.     Jnrladlctloa     over     sabject-matter     is       Court.  63  Cal.  174.  176. 
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ARTICLE  XII. 

MISCELLANEOUS  PROVISIONa 


S  1026.    Seals  of  ezeeutiye  officers. 

9  1027.    Great  seal. 

S  1028.     Executive  and  judicial  officers  may 

administer  oaths. 
§  1029.  Salaries  of  officers. 
§  1030.     Office  hours. 


§  1031.    Signature  of  officers  acting  ex  officio. 

§  1032.  Becords  open  to  public  inspection ; 
exceptions  in  divorce  and  attach- 
ment. 

{ 1033.  State  officers ;  no  fees  for  perform- 
ance of  official  duty. 


§1026.  SEALS  OF  EXECUTIVE  OFFICERS.  Except  where  otherwise 
specially  provided  by  law,  the  seals  of  oflSce  of  the  various  executive  officers 
are  those  in  use  by  such  officers  at  the  time  this  code  takes  effect,  and  each 
of  such  officers  must  at  once  file  a  description  and  impression  of  such  seal  in 
the  office  of  the  secretary  of  state. 

History:    Enacted  March  12,  1872. 


Am  to  deflnltlom  of  ^'aeol,"  see  ante  fi  14. 

A»  to  sreat  seal  of  the  state,  see  post 
1 1027. 

Aa  to  aeal  of  aotary  public,  see  ante  $  794 
subds.  7  and  8. 


Am  to  seal  of  commlsslomer  of  deed%  see 
ante  §  812  subds.  4  and  5. 

Aa  to  aeal  of  Inapeetor  of  saa-meteca,  see 
ante  §  578. 

Aa  to  aeal  of  llro  department,  see  post 
9  3340. 


§  1027.    GREAT  SEAL.    The  great  seal  of  the  state  is  the  one  in  use  at  the 

time  of  the  adoption  of  this  code. 

.History:    Enacted  March  12,  1872. 


A»  to  crreat  aeal  of  ntate,  see  Const.  1879  Aa  to  euatodT'  and  vae  of  irreat  aeal,  se^ 

art.   V   913,    HENNING^S   GSNBRAL   L.A1VS       ante  9  407   subd.   4,  9  408   subd.   8.   and  9  416 
pi  Ixxvil.  subd.   8. 

§  1028.    EXECUTIVE  AND  JUDICIAL  OFFICERS  MAY  ADMINISTER 

OATHS.    Every  executive  and  judicial  ofiBcer  may  administer  and  certify 

oaths.  History:    Enacted  March  12,  1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  District  attorney  is  executive  officer. 

3.  United  States  court  commissioner. 

1.  APPLIED,  CITED,  CONSTRUHD,  RE- 
FERRED TO,  etc..  In;  Winder  vs.  Hend- 
ricks. 56  Cal.  464,  465  (cited  with  other 
sections);  Haile  vs.  Smith.  128  Cal.  416.  420, 
60  Pac.  Bep.  1032  (cited  with  other  sec- 
tions). 

As  to  wluit  •Ulcers  mar  administer.  oathSy 
see  KERR'S  CYC.  CODE  CIV.  PROC.  1$  179. 
259,  2012.  2098.  2097;  also  post  98  4108,  4118. 


2.  DISTRICT  ATTORNEY  IS  AN  EX- 
ECUTIVE OFFICER  with  general  power  to 
administer  and  certify  oaths  and  that  power 
cannot  be  limited  by  judicial  construction 
to  particular  kinds  of  oaths.  Verlflcation 
to  an  answer  taken  before  district  attorney 
is  grood  and  such  answer  will  not  be 
stricken  out. — ^Haile  vs.  Smith,  128  Cal.  415, 
420.  421,  60  Pac.  Rep.  1032. 

8.  UNITED  STATES  COURT  COMMIS- 
SIONER is  not  an  officer  authorized  to  ad- 
minister oaths  within  meaning-  of  this  sec- 
tion.— ^Winder  vs.  Hendricks,  56  Cal.  464.  465. 


§1029.  SALARIES  OP  OFFICERS.  Unless  otherwise  provided  by  law, 
the  salaries  of  officers  must  be  paid  out  of  the  general  fund  in  the  state  treas- 
ury, monthly,  on  the  last  day  of  each  month. 

History:    Enacted  March  12,  1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Salary  of  justice  of  peace. 

3.  Time  of  payment. 

1.  APPL.IEa>>  CITED,  CONSTRUED*  RE- 
FERRED TO,  etCr  in:  Jenks  vs.  City  of 
Oakland.  68  Cal.  576.  578  (referred  to); 
Irelan  vs.  Colgran,  96  Cal.  413.  415.  416.  31 
Pac.  Rep.  294  (applled'k. 


a.  AS  TO  SALARIES  OF  JUSTICES  OF 
PEACE  intention  of  legislature  was  that 
they  should  be  paid  by  city,  and  this  is 
manifested  by  requirement  that  their  fees 
of  office  should  be  paid  Into  city  treasury. 
^Jenks  vs.  City  of  Oakland,  58  Cal.  576,  577. 

8.     TIME    OF    PAYMENT    OF    SALARIES 

of    state    officers    Ip    conclusively    fixed    bv 


H 1080-1089     (220)         RECORDS— INSPBCTTIOir   OF— BXCSUTIONS.  CPt- Ol. 

this    section    to   as    grreat   an    extent    as    if  arrangrement   for   payment   of  salaries   was 

appropriation    for    such    salaries    expressly  provided  for  by  law  creatingr  office. — Irelan 

stated    time    and    amounts    of    payment    as  vs.    Colgan,    96    Cal.    413,    416,    416,    SI    Pac. 

part  of  such  appropriation.    The  only  excep-  Rep.    294. 
tion  to  this  would  be  where  some  dlfTerent 

§  1030.  OFFICE  HOTTBS.  Unless  otherwise  provided  by  law,  every  officer 
must  keep  his  office  open  for  the  transaction  of  business  from  ten  o  'dock  a.  m. 
until  four  o'clock  p.  m.  each  day,  except  upon  holidays. 

History:    Enacted  March  12,  1872. 
As  to  bolidars,  see  ante  S$  10,  11. 

§1031.  SIGNATUBE  OF  OFFICEBS  ACTINO  EX  OFFICIO.  When  an 
officer  discharges  ex  officio  the  duties  of  another  office  than  that  to  which  he 
is  elected  or  appointed,  his  official  signature  and  attestation  must  be  in  the 
name  of  the  office  the  duties  of  which  he  discharges. 

History:    Enacted  March  12,  1872,  founded  upon  $1  Act  April  9,  1861, 
Stats.  1861,  p.  139. 

1.  Applied,  cited,  construed,  referred  to.  i.     City   auditor   who    Is    also    ex    oAelo 

2.  City  auditor  ex  officio  clerk  of  council.  clerk  off  covacll  should  use   in   connection 

••       A      II  ^    -1*^^    .^.-^....^    .^«..».^  *^  with  his  official  slgrnature  only  deslgrnation 

1.     Applledf  cited,  constnied,  referred  to,  m     j     ,.  ^s     ^        n^        */                  ^.^ 

♦^     i«.   T«   .«  o„™«^«    eo   noi     fis    Q9     1A  of  clerk  of  council,  and  not  sign  as  auditor 

etc.,   in:   In  re  Guerrero,   69   Cal.   88,   93,   10  .              «  i        ,     ,       »              r^                   -* 

«        T>   ^    oei    /«««n^^^.  xrn«o  «»    trA^^r.A»  ^nd    ex    offlcio    clcrk. — In    re    Guerrero,    69 

Pac.  Rep.  261    (applied)     Nlles  vs.  Edwards,       ^.    _.    __    ^-  _^^    __    _..       _.^^ '^    , 


95  Cal.  41,  47,  30  Pac  Rep.  184  (erroneously 
cited  as  9  1032). 


Cal.  88,  93,  10  Pac.  Rep.  261.     See  Touchard 
vs.   Crow,   20  Cal.   150,   81  Am.   Dec.   108. 


§1032.  BECOBDS  OPEN  TO  PUBLIC  INSPECTION;  EXCEPTIONS 
IN  DIVORCE  AND  ATTACHMENT.  The  public  records  and  other  matters 
in  the  office  of  any  oflScer  are  at  all  times,  during  office  hours,  open  to  the 
inspection  of  any  citizen  of  this  state.  In  all  actions  for  divorce,  the  pleadings 
and  the  testimony  taken  and  filed  in  said  actions,  shall  not  be  by  the  clerk  with 
whom  the  same  is  filed,  or  the  referee  before  whom  the  testimony  is  taken, 
made  public,  nor  shall  the  same  be  allowed  to  be  inspected  by  any  person 
except  the  parties  that  may  be  interested,  or  the  attorneys  to  the  action,  or  by 
an  order  of  the  court  in  which  the  action  is  pending;  a  copy  of  said  order 
must  be  filed  with  the  clerk.  In  cases  of  attachment^  the  clerk  of  the  court 
with  whom  the  complaint  is  filed  shall  not  make  public  the  fact  of  the  filing 
of  such  complaint,  or  of  the  issuing  of  such  attachment,  until  after  the  filing 
of  return  of  service  of  attachment. 

History:   Enacted  March  12,  1872;  amended  March  30,  1874,  Code  Amdta. 
1873-4,  p.  14. 

1.  Applied,  cited,  construed,  referred  to.  KERR'S     CYC.     PBlf.     CODE     8176     and 

2.  Supreme  court  always  open.  note. 

3.  Instructions  by  attorney  to  sheriff,  private.  A«  to  dlTorec,  seiierallT»  see  KERR'S  CYC. 

4.  Divorce — Order  of  court — Public  report.  Crv.  CODE,  SS  82-148  and  notes. 

5.  Same — Right  of  publication  of  evidence.  A«  to  attachmenta,  vemeranT*  see  KERR'S 
1.     APPLIED,  CITED,  CONSTRUED,  RE-  ^^^'  ^^^^  ^'^^  ™<>^-  ««  "7-659  and  notes. 

FERRED   TO,   etc.,    In:    NJles   vs.    Edwards,  »•     SUPREME  COURT  IS  ALWAYS  OPElf 

95  CaJ.  41,  47,  30  Pac.  Rep.  134  (erroneously  fo""  transaction  of  business,  and  modification 

cited   as   |1031);   In   re   Shortrldge,    99   Cal.  ot  an  order  made  by  supreme  court  is  not 

526.    631.   37   Am.   St.   Rep.   78,   84   Pac.   Rep.  rendered  nugatory  by  reason  of  absence  of 

227,   21  L.  R.  A.  765   (applied);  Whelan  vs.  cIbtIx.  or  his  failure  to  enter  It  in  his  mln- 

Superlor    Court.    114    Cal.    548,    549,    550,    46  utes.— Niles  vs.  Edwards.  96  Cal.  41,  47,  30 

Pac.  Rep.  468   (cited).  ^^^  R«P-  l^^- 

As  to  open  Inspection  of  public  writings,  8.     INSTRUCTIONS    GIVEN    BY    ATTOR- 

eee  KERR'S  CYC.  CODE  CIV.  PROC.  9  1892  NEY  TO  SHERIFF  for  enforcement  of  writ 

and  note.  of   execution   are   in   nature   of   private   dl- 

As  to  penalty  for  Tlolatlon  of  aectlony  8a«  rections   of   principal   to   agent   and   do   not 
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by  reason  of  belns  in  wrltlnsT  become  pub- 
lic record  or  any  other  public  matter  in 
office  of  sheriff. — ^Whelan  vs.  Superior  Court, 
114  Cal.  648,  649,  660,  46  Pac.  Rep.  468. 

4.  DrvORCE. — Order  of  court,  that  no 
public  report  or  publication  of  any  charac- 
ter of  t<^stimony  in  case  be  made,  was  in 
excess  of  jurisdiction  oi  court  and  violation 
thereof  not  contempt. — ^In  re  Shortridse,  99 
CaL  626,  37  Am.  St  Rep.  78,  34  Pac.  Rep. 
227.  21   L.  R.  A.  766. 


5.     RIGHT   OF    PUBLIC  TO  KNOIV  AND 
DISCUSS     ALL    JUDICIAL    PROCBBDINGS 

unless  such  rigrht  is  expressly  interdicted 
by  constitutional  or  statutory  provisions,  or 
unless  publication  prohibited  by  order  of 
court,  is  of  such  nature  as  to  obstruct  or 
embarrass  court  in  its  administration  of 
law  and  execution  of  powers  expressly  con- 
ferred upon  it. — ^In  re  Shortrldere,  99  Cal. 
626,  631,  87  Am.  St.  Rep.  78,  34  Pac  Rep. 
227,  21  L.  R.  A.  765. 


§  1033.  STATE  OFFICEBS;  NO  FEES  FOR  PERFOBMANCE  OF  OFFI- 
CIAL  Duty.  The  salaries  fixed  by  law  for  all  state  officers,  elective  or  ap- 
pointive, shall  be  compensation  in  full  for  all  services  rendered  in  any  official 
capacity  or  employment  whatsoever,  during  their  terms  of  office,  and  no  such 
officer  shall  receive  for  his  own  use  any  fee  or  perquisite  for  the  performance 
of  any  official  duty. 

History:    Enacted  March  18,  1905^  Bt^tik  mt^  Amdts.  1905,  pp.  212,  218^ 
In  efFeet  immediately. 
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TITLE  n. 

OP  ELECTIONS. 
Chapter  I.    General  Pbovisions  Relating  to  Elections,  §8  1041-1080. 

II.     QUALIFIOATIONS  AND  DISABILITIES   OF   ELECTORS,   SS  1083-1084. 

ni.  Hegistration  of  Electors,  §§  1004-1119. 

IV.  Election  Precincts,  §§  1127-1132. 

V.  Boards  of  Election,  §§  1142-1150. 

YI.  Opening  and  Closing  the  Polls,  S§  1160-1164. 

VII.  Poll  Lists,  §§  1174,  1175. 

VIII.  Election  Tickets  and  Ballots,  8§  1185-1216. 

IX.  Voting  and  Challenges,  §$1224-1243. 

Z.  Canvassing  and  Beturning  the  Vote,  §§  1252-1268. 

XI.    Canvass  of  Beturns;  Declaration  of  Besultj   Commissions  and  Certificates 
OP  Election,  §§  1278-1297. 

XII.    Elections  for  Electors  of  President  and  VicE-pRssiDisNTy  8S  1307-1322. 

XIII.  Elections  for  Members  of  Congress,  S8  1S32-1347* 

XIV.  Primary  Elections,  §S  1357-1380. 

CHAPTER  I. 

GENERAL  PROVISIONS  RELATING  TO  ELECTIONa 

Article   I.  Time  of  Holding  Elections,  §S  1041-1043. 

II.  Election  Proclamations,  §§  1053-1056. 

III.  Miscellaneous  Provisions,  §§  1066-1073. 

XV.  County,  City  and  County  Boards  of  Election  Commissioners,  8S  1075-1080. 


ARTICLE  I. 

TIME   OP   HOLDING  ELECTIONa 


§  1041.    General  election,  when  to  be  held. 
$  1042.    Judicial  election  (repealed). 


§  1043.    Special  eleetione,  when  to  be  held. 


§  1041.  GENERAL  ELECTION,  WHEN  TO  BE  HELD.  There  must  be 
lield  throughout  the  state,  on  the  first  Tuesday  after  the  first  Monday  of 
November,  in  the  year  eighteen  hundred  and  eighty,  and  in  every  second  year 
thereafter,  an  election,  to  be  known  as  the  general  election. 

History:    Enacted  March  12,  1872;  amended  April  16,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  77. 


1.  Applied,  cited,  constmed,  referred  to. 

2.  Act  of  18G5  6,  construction  of. 
3,4.  Conformity  with  law. 

5.  Constitutional  provision. 

6.  Election   at   time  and   place,  to  fill  va- 

cancy, is  valid  without  notice,  when. 

7.  Election  must  be  authorized. 

8.  General   elections,   what   are. 

9.  Hartson  Act,  application  of. 

10.  Bight  to  hold  election  comes  from  stat- 

ute, not  from  official  notice. 

11.  Statute  governs  notice  as  to   time  and 

place  of  election. 

12.  Time  and  place  are  of  substance  of  every 

election. 

13.  Time  of  holding  must  be  designated. 

1.  APPLIED,  CITBD,  CONSTRUBD,  RB. 
PBRRJSD  TO,  etc.,  in:  Kenfleld  vs.  Irwin, 
62  Cal.  164,  169  (cited);  Barton  vs.  Kalloch, 
66  Cal.  95,  100  (referred  to);  People  ex  rel. 


Pennle  vs.  Ransom.  58  Cal.  668,  560  (con- 
strued); Treadwell  vs.  Board  of  Supervisors. 
Yolo  Co.,  62  Cal.  563  (referred  to  and  con- 
strued In  dls.  op.-  572,  578,  674);  People  ex 
rel.  Attorney-General  vs.  Curry,  130  Cal.  82, 
94,  62  Pac.  Rep,  616  (referred  to);  Sanchez 
vs.  Fordyce,  14J  Cal.  427,  430,  75  Pac.  Rep. 
56   (applied). 

As  to  act  relating  to  parity  of  elcetloas, 
see  HBNNING'S  GENBRAL.  LAWS  p. 
421. 

Am  to  cllect  off  Irrearularltlca  In  call  Ins  or 
ordcrlmv  clcetloBy  see  note  90  Am.  St.  Rep. 
61-64. 

Rule  as  to  llrst  and  laat  days  In  computa- 
tion of  time  concerning  clectlona  and  ofl- 
ccra. — See  monosrraphic  note  by  P.  H. 
Bowlby,  49  L.  R.  A.  193,  244-246. 

That  time  and  place  of  holding  electloas 
are  of  anbatance  of  election. — 8e#  post 
fi  1131   and  note. 
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2.     ACT   OF   1805-6,   CONSTRUCTION    OF. 

—The  legislative  act  of  1865-6  governed 
whole  subject  of  election  franchise  and 
applied  to  municipal  and  local  as  well  as 
to  general  state  and  county  elections.-— 
People  ex  reL  Ellsworth  vs.  Laine,  33  Cal. 
So,  58. 

5.  CONFORMITY  "WITH  l.Alnr. — Election 
not  held  In  conformity  with  law  is  void  and 
confers  no  ri^rht  upon  persons  claiming  to 
have  been  elected. — People  ex  rel.  Ellsworth 
Tt.  Laine,  33  Cal.  55,  60. 

4.  Election  for  pnrpoae  off  Totlmff  vpon 
propMltloB  to  move  county  seat  must  be 
conducted  according'  to  statute  and  board 
must  pursue  Its  requirements.  —  Fox  vs. 
Board  of  Supervisors,  49  Cal.  568,  665. 

B.  CoBstltvtlonal  proTUlon. — Elections  of 
officers  provided  for  by  constitution,  except 
at  election  in  1879,  shall  be  on  even- 
numbered  years  next  before  expiration  of 
their  respective  terms;  and  terms  of  such 
officers  shall  commence  on  first  Monday 
after  first  day  of  January  next  following 
their  election.— Const.  1879  art.  XX  8  20; 
HENlflNCS  GENERAL  LAWS  p.  CV. 

6.  ELECTION  AT  TIME  AND  PLACE, 
TO  FILL  VACANCY,  IS  VALID  IIVITHOUT 
KOTICE,  TITHEN. — When  vacancy  exists  in 
office  which  law  requires  shall  be  filled  at 
r.ext  general  election,  time  and  place  of 
which  are  fixed,  and  that  notice  of  general 
election  shall  also  specify  vacancy  to  be 
filled,  an  election  at  that  time  and  place 
to  fill  vacancy  will  be  valid  notwithstanding 
notice  is  not  given;  and  such  election  can- 
not be  defeated  by  showing  that  a  small 
portion  only  of  electors  were  actually  aware 
of  vacancy,  or  cast  their  votes  to  fill  it. — 
Sanchex  vs.  Fordyce,  141  Cal.  427.  430,  75 
Pac.  Rep.  66. 

7.  ELECTION  MUST  BE  AUTHORIZED. 
—It  is  impossible  for  people  to  vote  for  or 
elect  any  officer  without  some  statutory 
provision  for  so  doing. — Sawyer  vs.  Hay- 
don,  1  Nev.  76,  76,  79. 

8.  GENERAL  ELECTIONS,  IVHAT  ARE. 

—Elections  to  fill  an  office  upon  expiration 


of  full  term  are  general  elections. — Kenfield 
vs.  Irwin,  62  Cal.  164,  169. 

0.  HARTSON  ACT,  APPLICATION  OP.— 
The  old  Hartsom  Act,  which  simply  provided 
for  uniform  system  of  election  for  elective 
county,  city  and  county,  and  township  of- 
ficers in  state,  on  even-numbered  years, 
commencing  in  1882,  applied  to  all  elections. 
Including  city  and  county  of  San  Francisco. 
— Staude  vs.  Board  of  Election  Commission- 
ers.  61    Cal.   313,   321. 

10.  RIGHT  TO  HOLD  BISECTION  COMES 
FROM  STATUTE,  NOT  FROM  OFFICIAL 
NOTICE. — When  both  time  and  place  of 
election  are  prescribed  by  law  every  vote? 
has  right  to  take  notice  of  law  and  to 
deposit  his  ballot  at  time  and  place  ap- 
pointed, notwithstanding  officer  whose  duty 
It  is  to  give  notice  of  election  has  failed  of 
that  duty.  The  notice  thus  to  be  given  is 
one  additional  to  that  which  statute  gives. 
and  is  prescribed  for  purpose  of  greater 
publicity;  but  right  to  hold  election  comes 
from  statute,  and  not  from  official  notice. — 
Sanchez  vs.  Fordyce,  141  CaL  427.  430,  75 
Pac.  Rep.  56. 

11.  STATUTE  GOVERNS  NOTICE  AS  TO 
TIME    AND     PLACE     OF    ELECTION.  —  In 

township  where  only  one  constable  should 
have  been  elected,  election  was  valid  not- 
withstanding fact  that  proclamation  of 
board  of  supervisors  called  for  election  of 
two  constables,  statute  governing  notice  of 
time  and  place  of  election,  and  officer  to 
be  elected. — Sanchez  vs.  Fordyce,  141  Cal. 
427,  430,  75  Pac.  Rep.  66. 

12.  TIME  AND  PLACE  ARE  OF  SUB- 
STANCE  OF  EVERY  ELECTION.  —  Dickey 

vs.  Hurlburt,  5  Cal.  843.  344. 

18.  TIME  OF  HOLDING  MUST  BE  DES- 
IGNATED.—  Time  of  holding  an  election, 
whether  general  or  special,  must  be  author- 
itatively designated  in  advance,  either  by 
law  or  by  some  means  which  law  has  pre- 
scribed; otherwise  election  Is  held  without 
authority  and  is  ineffectual  for  any  pur- 
pose.— Kenfield  vs.  Irwin,  62  Cal.  164,  169. 
See  People  vs.  Hoge,  55  Cal.  612,  620. 


§1042.    JT7DICIAL  ELECTION-  (repealed). 

History:     Enacted  March  12,  1872;  repealed  April  16,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  77. 

§1043.  SPECIAL  ELECTIONS,  WHEN  TO  BE  HELD.  Special  elections 
are  such  as  are  held  to  supply  vacancies  in  any  office,  and  are  held  at  such 
times  as  may  be  designated  by  the  proper  board  or  officer. 

History:    Enacted  March  12,  1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Casting  of  votes  is  not  an  election,  when. 

3.  Power  to  fill  vacancy. 

4.  Special  elections — Purpose  of* 
5-8.  Rame— -What  are. 

9.  Same — When  invalid. 

1.  APPLIBD,  CITED,  COHSTRVBD,  RB- 
FBRRED  TO,  etc.,  in:  Kenfleld  vs.  Irwin, 
52  Cal.  164,  169  (referred  to);  People  vs. 
r«f»e.  55  Cal.  612.   617   (construed);    People 


ex  rel.  Miller  vs.  Davie,  114  Cal.  363,  364.  46 
Pac.  Rep.  160  (referred  to  and  construed); 
People  ex  rel.  Attorney-General  vs.  Curry. 
130  Cal.  82,  94,  62  Pac.  Rep.  516  (referred  to) 

As  'to  act  concemlniT  special  election*,  see 
HBNNING'S    GENERAL   L.A1VS    p.    421. 

As  to  cltr  elections,  see  post  fi  4869  note. 

As  to  election  prodanuitlon  br  vorcmor, 
see  post  S§  1058.  1064. 

An  to  botr  vacancica  occur,  see  ante  t  996. 
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9.  CASTING  OP  VOTES  IS  NOT  Alf 
BLBSCTION,  "WHEN. — When  vacancy  has  oc- 
curred In  office  by  reason  of  death  or  resis:- 
nation,  voters  are  not  bound  to  take  notice 
of  such  vacancy,  and  casting:  of  votes  for 
candidate  or  candidates  to  fill  such  vacancy 
does  not  constitute  an  election. — People  ex 
rel.  Leverson  vs.  Thompson,  67  CaL  627,  628, 
9   Pac.   Rep.   883. 

8.  POIVBR  TO  FII-L  VACANCY.— Power 
to  elect  includes  power  to  fill  vacancy  un- 
less expressly  otherwise  provided  by  law.— 
People  ex  rel.  Gorham  vs.  Campbell,  2  CaL 
13B,  187. 

4.  SPECIAL  ELECTIONS — Purpose  ©t — 
Special  elections  are  held  in  counties  for 
purpose  of  flllins:  vacancies  in  office. — Peo- 
ple ex  rel.  Attorney-General  vs.  Curry,  130 
Cal.  82,  94.  62  Pac.  Rep.  516. 

5.  Same  —  Wliat  are.  —  All  elections  are 
either  grenerai  or  special.  If  an  election 
was  not  a  ironeral  election   it  must   have 


been  special  one. — People  ez  rel.  Miller  vs. 
Davie,  114  CaL  863,  865,  46  Pac.  Rep.  150. 

6.  Election  to  fill  vacancy  In  office  of 
controller  would  be  "special  election." — 
Kenfield  vs.  Irwin,  52  Cal.  164,  169. 

7.  Election  to  fill  vacancy  occasioned  by 
death  or  resigrnation  of  official  is  special 
election,  and  provision  of  our  laws  which 
requires  such  elections  to  be  held  at  same 
time  and  place  with  general  elections  does 
not  change  their  character. — ^People  vs.  Por- 
ter, 6  Cal.  26,  29. 

8.  Election  held  for  purpose  of  votinsr 
upon  amendments  to  city  charter  Is  "special 
election"  within  meanin^r  of  Const.  1879 
art  II  §8. — People  ex  rel.  Miller  va.  Davie, 
314  Cal.  368,  865,  46  Pac.  Rep.  150. 

9.  IVhen  Invalid. — Absence  of  authorita- 
tive desiernatlon  of  time  at  which  special 
election  is  to  be  held  renders  such  election 
invalid. — Kenfield  va.  Irwin,  62  CaL  164. 
169. 


ARTICLE  II. 
ELECTION   PROCLAMATIONa 

§  1058.    Election  proclamations  by  the  gov-  §  1055.    Publication   and   posting  hj  miper- 

emor.  visors. 

§  1054.    Governor's    proelamatioD,    what    to  { 1056.    Election   proclamation   by    supervia- 

contain.  ors. 

§  1053.  ELECTION  PEOCIAMATIONS  BY  THE  GOVEBNOB.  At  least 
thirty  days  before  a  general  election,  and  whenever  he  orders  a  special  election 
1o  fill  a  vacancy  in  the  ofiSce  of  state  senator  or  member  of  assembly,  at  least 
ten  days  before  such  special  election  the  governor  must  issue  an  election 
proclamation,  under  his  hand  and  the  great  seal  of  the  state,  and  transmit 
copies  thereof  to  the  boards  of  supervisors  of  the  counties  in  which  such 
elections  are  to  be  held. 

History:    Enacted  March  12,  1872;   amended  January  11,  1878,  Coda 
Amdts.  1877-8,  p.  25;  AprU  16,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  77. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Election  muBt  be  authorized. 

3.  Function  of  proclamation. 

4.  Time  of  election  must  be  designated 

by  proper  authority. 

5-10.  Proclamation — ^When  necessary. 

11, 12.  Same — ^When  not  necessary. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  County  of  San  Luis 
Obispo  vs.  White,  91  CaL  432,  435,  24  Pac. 
Rep.   864,  27  Id.  756   (applied). 

As  to  effect  of  Irrevularlttes  In  notice  of 
election,  see  monogrraphlo  note  90  Am.  St. 
Rep.  67-72. 

As  to  effect  of  inrcffnlaritles  In  notice  of 
■pedal  election,  see  monogrraphlc  note  90 
Am.  St.  Rep.  6S-72. 

As  to  open  Ins  and  cliMlns  of  polla,  sea 
post  (§1160-1164. 

As  to  proclnmatlon  of  ffOTcmor,  see  note 
83  Am.  Dec.  760. 

9.     ELECTION    MUST   BE   AUTHORIZED. 

-•Election    cannot    leRally    occur   until    au- 


thorised by  statute  In  force  at  time. — People 
ex  rel.  Love  vs.  Mathewson,  47  Cal.  442,  447. 

8.     FUNCTION      OF      PROCLAMATION.— 

Function  of  proclamation  calling  for  elec- 
tion at  certain  time,  in  which  proclamation 
was  Included  office  of  district  Judgre  for 
unexpired  term,  Is  not  to  proclaim  the  law, 
but  fact  of  vacancy.  Proclamation  cannot 
change  law,  much  less  the  constitution.  A 
judge  may  be  elected  for  full  term,  thougrh 
proclamation  calls  simply  for  unexpired 
time  of  his  predecessor.  —  People  ex  rel. 
Attorney-General  vs.  Burbank,  IS  Cal.  J78, 
8S4,  893. 

4.     TIME  OF  ELECTION  MUST  BE  DES- 
IGNATED     BT     PROPER      AUTHORITY.— 

Time  at  which  special  election  Is  to  be  held 
must  be  "desifirnated  by  the  proper  bo  ^rd  or 
officer."  In  case  of  election  to  fill  vacancy 
In  office  of  controller  It  must  be  by  grov- 
ernor  of  state. — ^Kenfield  vs.  Irwin,  52  Cal. 
164,  169. 

8.     PROCLAMATION — ^When    necenaary*-^ 

Governor's  proclamation  la  necessary  to  vai* 
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idltj  of  special  election.  —  People  ex  rel. 
Westbrook  vs.  Rosborough,  14  Cal.  180, 
188. 

6.  Notice  b7  governor's  proclamation  is 
necessary  whenever  voters  are  not  bound 
by  law  to  take  notice  of  time  of  election 
and  of  officers  then  to  be  chosen. — People 
ex  rel.  Leverson  vs.  Thompson,  67  CaL  627, 
62S,  9  Pac.  Rep.  833. 

7.  In  cases  of  special  elections  to  fill 
vacancy,  proclamation  by  s^overnor  is  neces- 
sary, thou£rh  special  election  is  held  at 
same  time  as  general  election. — People  ex 
rel.  Leverson  vs.  Thompson,  67  Cal.  627,  628, 
9  Pac  Rep.  833. 

8.  No  special  election  can  be  held,  to 
supply  vacancy  in  state  office,  under  pro- 
visions of  this  code,  unless  proclamation 
shall  be  issued  informing^  voters  that  va- 
cancy exists. — Kenfleld  vs.  Irwin,  52  Cal. 
1(4.  169. 


9.  Proclamation  by  governor  grlvlnsr  no- 
tice of  vacancy  in  office  OQcasioned  by  death, 
resiernation,  or  removal  from  office,  is  neces-> 
sary,  and  without  such  notice  election  to 
fill  such  vacancy  is  invalid. — People  vs.  Por- 
ter, 6  Cal.  26,  30. 

10.  No  special  election  can  be  held  with- 
out proclamation  of  governor  ordering  it 
and  appointing  time  at  which  same  shall 
be  held. — People  ex  rel.  McKune  vs.  Weller, 
11  Cal.  49,  65. 

11.  IVhen  not  necessary. — Times  of  hold- 
ing general  elections — that  is,  elections  to 
fill  office  upon  expiration  of  full  term — ^are 
fixed  by  statute  itself,  and  proclamation  of 
governor  or  other  officer  is  not  essential  to 
their  validity. — Kenfleld  vs.  Irwin,  62  Cal. 
164,  169. 

12.  Proclamation  is  not  necessary  to  val- 
idity of  general  election. — People  ex  rel. 
Westbrook  vs.  Rosborough,  14  Cal.  180,  188. 


§1054.  GOVEBNOB'S  PBOCLAMATION,  WHAT  TO  CONTAIN.  Such 
proclamation  must  contain: 

1.  A  statement  of  the  time  of  election,  and  of  the  ofiSces  to  be  filled ; 

2.  An  offer  of  rewards,  in  the  following  form:  **And  I  do  hereby  offer  a 
reward  of  one  hundred  dollars  for  the  arrest  and  conviction  of  any  and  every 
person  violating  any  of  the  provisions  of  title  four,  part  one,  of  the  Penal  Code ; 
such  rewards  to  be  paid  until  the  total  amount  hereafter  expended  for  the 
purpose  reaches  the  sum  of  ten  thousand  dollars.'* 

History:    Enacted  March  12,  1872. 

Applied,  citedy  constmed,  referred  to,  etc.,  As  to  crime  against  elective  firaneliUie^  see 

in:    People  vs.   Hoge,  66   Cal.   612,   617    (re-  KERR'S    CYC.    PBIT*    CODB    S8  40-64^    and 

ferred  to);    County  of  San  Luis  Obispo  vs.  notes. 

White,  91  Cal.  432,  436,  24  Pac.  Rep.  864,  37  As  to  dcslgnatliig  time  and  place  of  hold- 

II  756  (referred  to  and  applied).  Ing  election,  see  ante  fi  1041  note  pars.  12,  18. 

§  1055.  PUBLICATION  AND  POSTINa  BY  SUPERVISORS.  The  board 
of  supervisors,  upon  the  receipt  of  such  proclamation  may,  in  case  of  general 
or  special  elections,  cause  a  copy  of  the  same  to  be  published  in  some  news- 
paper printed  in  the  county,  if  any,  and  to  be  posted  at  each  place  of  election 
at  least  ten  days  before  the  election,  and  in  case  of  special  elections  to  fill  a 
vacancy  in  the  office  of  state  senator  or  member  of  assembly,  the  board  of 
supervisors,  upon  receipt  of  such  proclamation,  may,  in  their  discretion,  cause 
a  copy  of  the  same  to  be  published  or  posted  as  hereinbefore  provided,  except 
that  snch  publication  or  posting  need  not  be  made  for  a  longer  period  than 
five  days  before  such  election. 

History:  Enacted  March  12,  1872;  amended  March  15,  1876,  Code  Amdte. 
1875  6,  p.  24;  Jnnnary  11,  1878,  Code  Amdts.  1877-8,  p.  26;  April  16,  1880, 
Code  Amdts.  1880   (Pol.  pt.),  p.  77. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Construction  of  section. 

3.  Discretion    of    board    concerning    publica- 

tion. 

4.  Power  of  board  does  not  depend  upon  dili- 

gence of  clerk. 

5.  Receipt    of    election    proclamation    to    be 

published. 

1.    APPLIED,  CITED,   CONSTRUBD,   RE- 
PBRRED  TO,  etc.,   in:    Maxwell   vs.   Board 

Pol.  C— 16 


of  Supervisors,  53  Cal.  S89,  893  (referred 
to):  Maxwell  vb.  Supervisors  of  Stanislaus 
County,  56  Cal.  114,  116  (cited);  County  of 
San  Luis  Obispo  vs.  White,  91  Cal.  432,  435, 
438,  24  Pac.  Rep.  864,  27  Id.  756  (referred  to 
and  applied). 

a.     CONSTRUCTIOIf  OP  SECTION.— Where 

speolal  election  has  been  ordered  for  road 
tax.  board  of  supervisors  may  either  publish 
proclamation   or  post   it  for  period   of  not 
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less  than  five  days  before  election.  This 
section  provides  two  methods  for  board  to 
adopt  in  such  case,  and  where  they  decide 
simply  to  publish  proclamation  for  five 
weeks  before  election  their  action  must  be 
sustained. — County  of  San  Luis  Obispo  vs. 
White,  91  Cal.  432,  436,  438,  24  Pac.  Rep. 
864,  27  Id.  766. 

8.  DISCRETION  OF  BOARD  CONCERN- 
ING PUBLICATION.— Where  special  election 
for  road  tax  has  been  ordered  by  board  of 
supervisors  it  is  discretionary  with  such 
board  to  publish  proclamation  for  such 
election,  or  to  post  same,  for  period  of  not 
less  than  five  days  before  election. — County 
of  San  Luis  Obispo  vs.  White,  91  Cal.   432, 


436,  438,  24  Pac.  Rep.  864,  27  Id.  758.  See 
Le  Grangre,  etc.  vs.  Carter,  142  Cal.  560,  664. 

4.  P01¥ER  OF  BOARD  DOES  NOT  DE- 
PEND UPON  DILIGENCE  OF  CLERK.— 

Power  of  board  of  supervisors  to  act  exists 
independently  of  any  action  of  its  clerk, 
and  validity  of  exercise  of  it  does  not 
depend  upon  dilis^ence  of  clerk. — County  of 
San  Luis  Obispo  vs.  White,  91  Cal.  432.  437. 
24  Pac.  Rep.  864,  27  Id.  756. 

5.  RECEIPT  OF  ELECTION  PROCLA- 
MATION TO  BE  PUBLISHED. — A  board  of 
supervisors  is  required  to  make  publication 
of  receipt  of  election  proclamations. — ^Max- 
well vs.  Supervisors  of  Stanislaus  County. 
56  Cal.  114,  116. 


§  1056.  ELECTION  PROCLAMATION  BY  SUPERVISOBS.  Whenever  a 
special  election  is  ordered  by  the  board  of  supervisors,  they  must  issue  an 
election  proclamation,  containing  the  statement  provided  for  in  subdivision 
one,  section  one  thousand  and  fifty-four,  and  must  publish  and  post  it  in  the 
same  manner  as  proclamations  issued  by  the  governor. 

History:    Enacted  March  12,  1872. 


1.  Applied;  cited,  construed,  referred  to. 

2.  Clerk's  failure  cannot  defeat  proclamation 

or  vitiate  election. 

3.  Construction  of  section. 

4.  Effect  of  proclamation  submitting  question 

to  "people." 

1.  APPLIKD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  People  vs.  Hoge,  55 
Cal.  612.  617  (referred  to),  (construed  in  dis. 
op.  621);  County  of  San  Luis  Obispo  vs. 
White,  91  Cal.  432,  435,  24  Pac.  Rep.  864,  27 
Id.  756   (referred  to  and  applied). 

As  to  special  elections,  see  ante  §$  1043, 
1053. 

2.  CLERK'S  FAILURE  CANNOT  DEFEAT 
PROCLAMATION  OR  VITIATE  ELECTION. 

— Where  board  of  supervisors  made  order, 
which  was  duly  entered  upon  minutes  of 
board,  that  proposition  to  levy  special  tax 
for  construction  of  bridge  should  be  voted 
upon  at  special  election  held  for  that  pur- 
pose In  designated  road  district,  in  con- 
formity with  general  election  laws  of  state, 
that  clerk  of  board  shold  issue  election 
proclamation  to  that  effect,  under  his  hand 
and  seal  of  board,  and  that  proclamation 
should  be  published  in  designated  newspa- 
per, but  order  as  to  publication  was  not 
entered  upon  minutes,  and  clerk  of  board 
wrote.  In  presence  of  such  board,  proclama- 
tion embodying  substance  of  order  for  elec- 
tion and  signed  It,  but  Instead  of  affixing 
his    official    seal    to    it    made    a    scroll    for 


seal,  and  then  sent  It  to  paper  designated 
for  publication.  In  which  paper  it  was 
published  once  a  week  for  Ave  consecutive 
weeks  prior  to  election,  such  proclamation 
Is  sufficiently  authenticated;  and  clerk's 
failure  to  observe  requirements  of  order  In 
respect  named  will  not  defeat  proclamation 
or  vitiate  such  special  election.  Were  It 
otherwise,  clerk  would  have  It  in  his  power, 
either  by  carelessness  or  design,  to  defeat 
any  of  actions  of  board. — County  of  San 
Luis  Obispo  vs.  White,  W  Cal.  432,  436,  437. 
24  Pac.  Rep.  864.  27  Id.  756. 

8.  CONSTRUCTION  OF  SECTION.— Ad- 
mitting that  this  section  was  In  force  in 
city  and  county  of  San  Francisco,  It  by  Its 
terms  confers  no  power  to  appoint  day  for 
election,  but  merely  prescribes  what  shall 
be  done,  where  such  power  exists  and  Ib 
exercised.  But  It  Is  matter  of  grave  doubt 
whether  It  ever  was  in  force  In  such  city 
and  county,  under  provisions  of  S 19  ante 
subd.  1  (Thornton,  J..  dIs.  op.). — People 
vs.  Hoge,  55  Cal.  612,  621. 

4.  EFFECT  OF  PROCLAMATION  SUB- 
MITTING  Q,UESTION  TO  "PEOPLE.»»— Pro- 
clamation which  orders  question  to  be  sub- 
mitted to  the  "people,"  and  not  to  the  "qual- 
ified electors,**  Is  not  fatally  objectionable, 
because  vote  of  people  means  vote  of  only 
those  people  who  are  qualified  voters  or 
electors. — People  ex  rel.  Mariposa  County  vs. 
Counts,  89  Cal.  15,  22.  26  Pac.  Rep.  612. 
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ARTICLE  m. 

MISCELLANBOUS  PROVISIONa 


51066.  Plaralitj  to  elect 

51067.  Proceedings  on  a  tie  vote  other  than 

for  governor  or  lieutenant-gov- 
ernor. 

{1068.  Same,  on  tie  vote  for  governor  or 
lieutenant-governor. 

§  1069.    Electors  privileged  from  arrest,  when. 


S  1070.  Electors  exempt  from  militia  dxxtj, 
when. 

S  1071.  No  fees  for  certificate  of  registra- 
tion. 

§  1072.     Compensation  of  officers  of  election. 

S  1073.     Supervisors  to  have  blanks  prepared. 


§1066.    PLUEALITY  TO  ELECT.    The  person  receiving  at  any  election 
the  highest  number  of  votes  for  any  office  to  be  filled  at  such  election  is  elected 

thereto.  History:    Enacted  March  12,  1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Election  will  not  be  annulled,  when. 

3.  Plurality  constitutes  choice,  when. 

4.  Plurality  is  required  for  election. 

L  APPLIED,  GIT*BD,  GONSTRUESD,  RB- 
FERRED  TO,  etc..  In:  People  ex  rel.  Hicks 
vs.  Stewart.  1S2  Cal.  283,  284,  64  Pac.  Rep. 
285  (applied):  Wright  vs.  Ashton,  143  Cal. 
544.  77  Pac  Rep.  477  (construed  in  dis.  op. 
549). 

As  t«  wliat  eoBfltltiites  aalllcleiit  majority 
to  cmrry  am  election,  see  authorities  referred 
to  In  note  61  L.  R.  A.  722. 

2.  ELECTTION  IVILL  NOT  BE  ANNITL.L.ED, 
WHEM. — Where  q.uestlon  on  which  election 
contest  Is  Instituted  is  as  to  whether  person 
declared  elected  did.  In  fact,  receive  highest 


number  of  local  votes,  election  will  not. 
under  our  statutory  provisions,  be  annulled 
unless  it  appears  that  another  person  re- 
ceived hlgrher  vote. — ^Wright  vs.  Ashton,  143 
Cal.  544,  648,  77  Pac.  Rep.  477. 

8.  PLURALITY  CONSTITUTES  CHOICE, 
WHEN. — A  plurality  of  votes  at  any  election 
shall  constitute  a  choice  where  not  other- 
wise directed  in  the  constitution.  —  See 
Const.  1879  art.  XX  {13;  HENNING'S  GEN- 
ERAL LAWS   p.   dv. 

4.  A  PLURALITT  IS  REI^UIRED  FOR 
ELECTION. — A  person,  to  be  elected  to  an 
office,  must  receive  plurality  or  highest 
number  of  votes  cast  for  such  office 
(Van  Dyke,  J.,  dis.  op.). — Wright  vs.  Ashton, 
143  Cal.  544,  649,  77  Pac.  Rep.  477. 


§  1067.  PROCEEDINGS  ON  A  TIE  VOTE  OTHER  THAN  FOR  OOVER< 
NOR  OR  LIEUTENANT-OOVERNOR.  If  at  any  election,  except  that  fox 
governor  or  lieutenant-governor,  two  or  more  persons  receive  an  equal  and  the 
highest  number  of  votes,  there  is  no  choice,  and  a  special  election  to  fill  such 
office  must  be  ordered  by  the  proper  board  or  ofiicer. 

History:    Enacted  March  12,  1872,  founded  upon  $50  Act  March  23, 
1850,  Stats.  1850,  p.  106. 

1.  Applied,  cited,  construed,  referred  to. 

2.  AsDuIment  of  election  in  case  of  tie  vote. 

3.  Authority  to  call  special  election  in  case 

of  tie  vote. 

4.  Effect  of  mistakes  of  election  officers. 

5.  No  choice,  when — Special  election  must  be 

ordered. 

6.  "No  election"  should  be  adjudged,  when. 


1.  APPLIGD,  CITBD,  GONSTRITED,  RB- 
FBRRED  TO,  etc..  In:  People  ex  rel.  Hicks 
vs.  Stewart,  132  Cal.  283.  284,  64  Pac.  Rep. 
285  (construed);  Wright  vs.  Ashton,  148 
Cal.  544.  647,  649,  77  Pac.  Rep.  477  (con- 
strued). 

As  t«  mp^etml  elecUoB%  see  ante  S9 1048. 
1063. 

DcHaloB  of  tic  TOte  at  electloa. — See  mo- 

noffraphlc  note  by  F.  H.  Bowlby,  47  U  R.  A. 
m.6<4. 

X  Alflf UliM X»fT  OF  BL.ECTION  IN  CASE! 
or  TIB  VOTB. — Power  of  court  in  a  case 
vhere  facts  warrant  it  to  render  judgment 
■analling  election  in  case  of  tie  vote  seems 


to  be  clearly  recognized  (Van  Dyke.  J.. 
dis.  op.). — Wright  vs.  Ashton,  143  Cal.  544. 
649,  77  Pac.  Rep.  477. 

8.  AUTHORITY  TO  GALL  SPBCIAl. 
BLBCTION    IN    CA9B    OF   TIB    VOTB. — Au 

thorlty  of  board  of  supervisors  to  caU 
special  election,  where  there  was  tie  vote, 
depends  upon  its  substantial  compliance 
with  provisions  of  law.  that  is  to  say,  upor« 
canvass  of  returns  with  result  appearing 
therefrom  that  there  was  no  choice  of  candi> 
dates.  "Returns"  referred  to  are  "the  sealetf 
packages  containing  the  register,  lists, 
papers,  and  ballots"  prescribed  by  §§1261, 
1263  post,  which,  "in  §1268  post,  are  spoken 
of  as  returns." — People  ex  rel.  Hicks  vs 
Stewart,  132  Cal.  283,  284,  64  Pac.  Rep.   285. 

4.  BFFBCT  OF  MISTAKES  OF  BLBC- 
TION OFFIGBRS. — Mistakes  of  election  offi- 
cers may  result  in  causing  to  be  declared 
elected  one  who  did  not  receive  greater 
number  of  legal  votes  cast  for  oiflce  than 
any  other  person. — Wright  vs.  Ashtoif,  149 
Cal.  644,  646.  77  Pac.  Rep.  477. 
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6.  IfO  CHOICER  unSBN — Special  election 
miurt  be  ordered. — ^Where  two  or  more  per- 
sons received  an  equal  and  higrhest  num- 
ber of  votes  In  an  election,  there  is  no 
choice,  and  special  election  to  fill  such  office 
must  be  ordered  by  proper  board  or 
officer  (Van  Dyke,  J.,  dis.  op.). — Wright 
vs.  Ashton,  143  Cal.  644,  649,  77  Pac.  Rep. 
477. 

6.  «NO  BLBCTION"  SHOUL.D  BB  AD- 
JUDGED, WHBIf. — Declaringr  person  elected 
when  he  did  not  receive  highest  number  of 
legral  votes  is  such  improper  conduct  on  part 


of  judgres  of  elections  as  to  avoid  election, 
and,  whenever  this  fact  appears,  either  be- 
fore canvassing  board  or  court  upon  contesL. 
it  should  be  so  declared.  From  facts  found 
by  court  in  this  case,  it  should  have  been 
adjudged  that  there  was  no  election.  This 
is  special  proceeding  in  which  public  is 
interested  as  well  as  nominal  parties,  and 
no  Judgment  therein  should  be  rendered 
whereby  person  found  to  be  not  elected  is 
still  retained  in  office  (Van  Dyke,  J., 
dis.  op.).~Wright  vs.  Ashton,  143  Cal.  644. 
649,  77  Pac.  Rep.   477. 


§1068.  SAME,  ON  TIE  VOTE  FOR  GOVERNOR  OR  UEUTENANT- 
(H>VERNOR.  In  case  any  two  or  more  persons  have  an  equal  an(i  highest 
number  of  votes  for  either  governor  or  lieutenant-governor,  the  legislature 
must,  by  joint  vote  of  both  houses,  choose  one  of  the  persons  to  fill  such  office. 

History:    Enacted  March  12,  1872. 


As  to  ekolee  of  governor  by  leslalatnre 
^rhere  tiro  or  more  persomn  kave  un  equal 
amd  klskest  namber  of  votes  for  tkat  olllee. 


see    Const.     1879     art.     V    S  4,    HBBTNOrG'S 
OBBTERAI.   LAIVS    p.    IxxvL 


§1069.  ELECTORS  PRIVILEGED  FROM  ARREST,  WHEN.  Electors 
are  privileged  from  arrest,  except  for  an  indictable  offense,  during  their  at- 
tendance on  the  election,  and  in  going  to  and  returning  from  the  same. 

History:    Enacted  March  12,  1872. 

As  to  priTllese  of  electors  from  arrest  on  dmym  of  electloB,  see  Const.  1879  art.  U  {2, 
HENNING^S   GBNERAL.   LAWS    p.    Ixviii. 

§1070.    ELECTORS    EXEMPT    FROM    MILITIA    DUTY,    WHEN.    No 

elector  is  obliged  to  perform  militia  duty  on  the  day  of  election,  except  in 
time  of  war  or  public  danger. 

History:     Enacted  March  12,  1872. 

As  to  performamee  of  military  datles  by  elector,  see  Const  1879  art.  11  }  8.  TOES" 
NINCS    GBNBRAL    LAIVS    p.    Ixvlll. 

§1071.  NO  FEES  FOR  CERTIFICATE  OF  REGISTRATION.  No  fees 
must  be  charged  for  registration  or  certificates  thereof. 

History:     Enacted  March  12,  1872. 

§  1072.  COMPENSATION  OF  OFFICERS  OF  ELECTION.  Each  member 
upon  a  board  of  election  in  any  county,  or  city  and  county,  in  the  state,  and 
€ach  clerk  thereof,  shall  receive  as  compensation  for  his  services  upon  such 
Doard,  a  sum  not  to  exceed  ten  dollars,  which  sum  shall  be  paid  out  of  the 
treasury  of  the  county,  or  city  and  county,  in  which  such  persons  act. 

History:    Enacfrd  March  12,  1872;  amended  March  20,  1889,  Stats,  and 
Amdts.  1889,  p.  423. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Claims  against  ci}unty  for  services,  when. 

1.  Applied,   cited,  eci»iitnied,  referred  to, 

etc..  in:  Vernon  vs.  boar<?  of  Supervisors. 
142  Cal.  613,  517,  76  Pac.  Rpp.  253  (referred 
to). 

2.  Clalma    airaiaat    coanty    for    aervlcea. 

, — Where    election    has    been    ordered. 


but  election  officers  have  been  notified  not 
to  hold  election,  they  would  have  their 
claims  aeralnst  county  for  services  they 
were  ready  to  perform:  for  holdingr  of  such 
election  would  not  be  essential  to  payment 
of  trlfllngr  compensation  to  which  they 
might  be  entitled. — Vernon  vs.  Board  of 
Supervisors.  142  CaL  618,  617,  76  Pac.  Re|K 
253. 
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§  1073.  SX7PEBVIS0BS  TO  HAVE  BLANKS  PBEPASED.  The  necessary 
printed  blanks  for  poll  lists,  tally  lists,  lists  of  voters,  oath,  and  returns, 
together  with  envelopes  in  which  to  inclose  returns,  must  be  furnished  by  the 
board  of  supervisors  to  the  officers  of  each  election  precinct  at  the  expense  of 
the  county. 

History:     Enacted  March  12,  1872. 


ARTICLE  IV. 

COUNTY,  CITY  AND  COUNTY   BOARDS  OF  ELECTION  COMMISSIONERa 

[A  new  article  added  March  28,  1895,  Stats,  and  Amdts.  1895,  pp.  341-345;  took  effect 
July  1,  1895.] 

11074.    [No  section  of  this  number.]  §  1077.  Clerks  of  boards.     [Salary  of.] 

f  1075.    Board  of  election  commissioners.  §  1078.  Duties  of  clerks. 

S 1076.    Powers  to  be  exercised  by  commis-  §  1079.  Expenditure  of  moneys. 

sioners.  $  1080.  Statutes  continued  in  force. 

§  1074.    [No  section  of  this  number.] 

§  1075.  BOABD  OF  ELECTION  GOMBOSSIONEBS.  The  board  of  super- 
visors  of  each  county  is  ex  officio  the  board  of  election  commissioners  in  and 
for  the  county,  and  the  common  council,  or  other  governing  body  of  a  city, 
is  ex  officio  the  board  of  election  commissioners  in  and  for  such  city;  provided, 
that  in  cities  and  cities  and  counties  of  this  state  having  one  hundred  and  fifty 
thousand  or  more  inhabitants  the  board  of  election  commissioners  shall  consist 
of  four  persons,  citizens  and  electors  of  such  city,  or  city  and  county,  each  of 
whom  must  be  a  freeholder,  and  have  been  an  actual  resident  of  said  city  and 
county  at  least  five  years  preceding  his  appointment,  who  shall  be  appointed 
by  the  mayor ;  provided,  that  the  respective  executive  committees  of  the  state 
committees  of  either  of  the  political  parties  who  may  be  entitled  under  the 
provisions  of  this  act  to  have  members  of  their  party  appointed  as  members 
of  said  board  of  election  commissioners,  shall  have  the  right,  within  ten  days 
after  such  appointment,  to  file  with  the  mayor  a  written  protest  against  the 
appointment  of  a  member  of  said  board  of  election  commissioners,  as  having 
been  appointed  as  one  of  affiliation  with  said  party,  on  the  grounds  that  said 
appointee  is  not  a  person  of  well-known  affiliation  and  standing  with  said 
party  from  which  he  has  been  appointed ;  and  the  mayor  thereupon  shall  make 
another  appointment  in  the  place  of  the  party  against  whom  the  protest  has 
been  filed.  The  members  of  said  commission  shall  be  ineligible  to  any  other 
oflSce  or  public  employment,  elective  or  appointive,  during  the  term  for  which 
they  have  been  appointed  and  for  one  year  thereafter.  Two  of  the  persons 
80  appointed  shall  be  selected  from  the  body  of  citizens  and  electors  of  such 
eity,  or  city  and  county,  of  known  affiliation  with  and  belonging  to  the  politi- 
cal party  or  organization  which  at  the  last  presidential  election  held  in  such 
city,  or  city  and  county,  polled  within  said  city,  or  city  and  county,  the  highest 
number  of  votes  cast  for  the  candidates  of  the  political  party  for  presidential 
electors  at  such  election ;  and  the  two  remaining  members  of  said  board  shall 
be  selected  from  the  body  of  electors  of  such  city,  or  city  and  county,  of  known 
affiliation  with  and  belonging  to  the  political  party  which,  at  the  last  presi- 
dential olAction  held  at  such  city,  or  city  and  county,  polled  within  such  city, 
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or  city  and  comity,  the  next  highest  number  of  votes  cast  for  the  candidates 
for  presidential  electors  of  a  political  party. 

[Chairman  of  board.]  The  members  of  said  commission  shall,  every  two 
years,  choose  one  of  their  number  as  chairman ;  in  the  event  of  their  failure  to 
select  a  chairman  in  five  ballots,  the  oldest  of  said  members  in  point  of  years 
shall  be  chairman. 

[Term  of  office.]  The  persons  first  appointed  as  such  board  of  election  com- 
missioners shall  be  appointed  on  the  first  Monday  of  July,  eighteen  hundred 
and  ninety-five,  and  shall  each  hold  their  ofiice  for  the  term  of  four  years  from 
and  after  the  date  of  their  appointment,  except  that  of  those  first  appointed, 
two  (one  belonging  to  each  political  party  or  organization  as  aforesaid),  to  be 
designated  by  the  mayor,  shall  retire  at  the  end  of  two  years,  when  their  suc- 
cessors shall  be  appointed  by  the  mayor. 

[Vacancy,  how  filled.]  Whenever  any  vacancy  shall  occur  in  the  said  board, 
such  vacancy  shall  be  filled  by  appointment  as  herein  prescribed,  and  the  per- 
son so  appointed  to  fill  such  vacancy  shall  be  selected  in  the  same  manner  and 
from  the  same  political  party  or  organization  with  which  his  predece&sor  in 
office  affiliated  and  belonged  at  the  time  of  his  appointment  thereto,  and  shall 
hold  office  for  the  balance  of  the  unexpired  term  to  which  he  was  appointed. 

The  salary  of  each  member  of  the  board  of  election  commissioners  in  and  for 
a  city,  or  city  and  county,  having  one  hundred  thousand  or  more  inhabitants, 
shall  be  seven  hundred  and  fifty  dollars  per  annum,  payable  in  equal  monthly 
instalments,  out  of  the  treasury  of  such  city,  or  city  and  county,  in  the  same 
manner  as  the  salaries  of  other  officers  of  such  city,  or  city  and  county,  are 
paid. 

History:    Enacted  March  28,  1895,  Stats,  and  Amdts.  1895,  pp.  341-343. 

1.  Applied,  cited,  construed,  referred  to.  classlflcatlon  by  greneral  law,  which  is  nn- 

2-4.  Construction  of  section.  authorized.     It  is.   therefore,   local,   special, 

1.  APPLIED,  CITED,  CONSTRUED,  RE-  ^"f^  '^X  *^^^  ^^^'°"  "T^^v  ""'*^"o  \  *L* 
FERRED  TO,  'etc..  in:' Denman  vs.  Brod-  loTro?  ^  P^/'Rr'^Bl'e  '  ' 
erlck.  Ill  Cal.  96,  99,  100.  43  Pac.  Rep.  616  ^^^'  ^®^'  ^^  ^^°*  ^^P'  ^^«- 
(construed);  Trafton  vs.  Qulnn,  143  Cal.  8.  Under  this  section  common  council 
469,  471,  77  Pac.  Rep.  164  (construed  with  or  other  grovernlngr  body  of  city  constitute 
881075,  1077  ante  and  851264.  1265  post).  election  commissioners  for  city  elections. — 

2.  CONSTRUCTION  OF  SECTION.-Thls  ^'*^"^"/'-  ^''^""'  ^*'  ^^^'  *^^'  *^^'  "^^  ^^^- 
section.  In  so  far  as   it  provides  for  board       *^®^'  ^"** 

of    election    commissioners    In    cities    and  4.     Where  all  parts  of  section,  as  In  thia 

counties    of    this    state    having    150,000    or  one,  are  alike  Involved  in  vice  of  unconstl> 

more   Inhabitants,  while  It  may  have  been  tutlonality,    there    Is    no    play    of    principle 

Intended  for  an  excellent  and  worthy  pur-  that    separable    parts    of    statute    may    be 

pose,  was  evidently  drafted  In  Ignorance  of  valid    while    other    parts    may    be    uncon- 

constltutlon  of  state,  or  with  reckless  dis-  stitutlonal. — Denman      vs.      Broderlck,      111 

regard  of  its  provisions.     There  Is  Intent  by  Cal.   96,  105.  43  Pac.  Rep.   616. 

act  Itself  to  create  class  for  special  pur-  As  to  city  elections,  see  post  8  4369  note, 
pose,     without     reference     to    an     existing 

§1076.    POWERS    TO    BE    EXERCISED    BT    COMMISSIONERS.    The 

board  of  election  commissioners,  as  provided  for  in  this  article,  shall,  within 
their  respective  counties,  cities,  or  cities  and  counties,  be  invested  with  and 
shall  exercise  all  the  powers  conferred,  and  shall  discharge  and  perform  all 
the  duties  imposed  by  this  code  or  by  any  law  of  this  state,  upon  boards  of 
supervisors  of  the  several  counties,  or  upon  the  common  council  or  other 
governing  body  of  cities,  or  upon  any  other  board  or  body,  in  respect  to  the 
conduct,  control,  management,  and  supervision  of  elections,  and  all  matters 
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pertaining  to  elections  held  within  the  respective  counties,  cities,  or  cities  and 
counties,  as  the  same  are  now  or  may  be  hereafter  prescribed  by  law. 

History:    Enacted  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  343. 

IrreKvlarlty  of  board,  effect  of. — Omission  shown  that  it  had  any  efTect  on  election, 
of  board  of  election  commissioners  to  ap-  either  in  number  of  votes  that  were  cast« 
point  for  each  precinct  as  many  officers  of  or  in  correctness  of  their  canvass  and  re- 
election as  It  was  authorized  to  appoint,  is  turn. — Frasley  vs.  Phelan,  126  Cal.  383,  400, 
mere  irregularity,  which  does  not  authorize  68  Pac  Rep.  923. 
such  election  to  be  set  aside  where  it  is  not 

§  1077.  GLEBES  OF  BOARDS.  [SALABT  OF.]  The  county  clerk  is  ex 
officio  clerk  of  the  board  of  election  commissioners  of  the  county,  and  the 
clerk  or  secretary  of  the  common  council  or  other  governing  body  of  a  city  is 
ex  officio  the  clerk  or  secretary  of  the  board  of  election  commissioners;  pro- 
vided, that  in  cities,  or  cities  and  counties,  of  this  state  having  one  hundred 
and  fifty  thousand  or  more  inhabitants,  the  board  of  election  commissioners 
shall  appoint  a  suitable  person,  not  one  of  their  own  number,  to  act  as 
secretary,  at  a  salary  not  to  exceed  two  hundred  and  fifty  dollars  per 
month,  payable  in  the  same  manner  as  the  salaries  of  the  commissioners 
are  paid.  Such  secretary  shall  hold  his  office  during  the  pleasure  of  the  said 
board. , 

[Qualifications  of  secretaxy.]  The  secretary  of  the  board  of  election  com- 
missioners shall  not,  during  the  term  of  his  office,  engage  in  any  other  calling 
or  trade,  or  profession  or  employment,  and  shall  be  ineligible  to  be  a  candidate 
or  delegate  to  any  convention  which  shall  nominate  candidates  for  office,  and 
he  shall  be  ineligible  to  be  voted  for  for  any  office  while  acting  as  such  secre- 
tary ;  and  if  these  provisions  of  the  law  are  not  obeyed,  it  shall  be  the  duty  of 
the  board  of  election  commissioners  forthwith  to  declare  his  place  vacated, 
and  the  vacancy  shall  be  filled  in  the  same  manner  and  terms  as  provided 
for  in  the  original  appointment. 

[Official  oath.]  Each  member  of  the  board  of  election  commissioners,  and 
the  secretary  elected  by  said  board  of  election  commissioners,  shall,  within 
fifteen  days  after  receiving  notice  of  their  appointment,  take  the  usual  oath  of 
office  before  any  judge  of  the  superior  court  of  said  county,  or  city  and 
county,  and  said  oaths  of  office  shall  be  filed  with  the  county  clerk  of  said  city 
and  county. 

[Appointment  of  clerks,  etc.]  The  board  of  election  commissioners  shall 
have  the  power  to  appoint  all  deputies,  and  such  clerks  as  may  be  necessary, 
and  to  fix  their  salaries  at  the  time  of  their  employment.  All  deputies  and 
clerks  thus  appointed  shall  be  equally  divided  between  the  representatives  of 
the  political  parties  that  polled  the  highest  and  the  next  to  the  highest  number 
of  votes  at  the  preceding  presidential  election.  The  salaries  of  all  deputies  and 
clerks  that  may  be  appointed  by  said  board  of  election  commissioners  shall  be 
payable  in  equal  monthly  instalments  out  of  the  treasury  of  said  city,  or  city 
and  county,  in  the  same  manner  as  the  salaries  of  other  officers  of  such  city, 
or  city  and  county,  are  paid. 

[Administering  oaths.]  The  members  of  the  board  of  election  commission- 
ers, the  secretary  of  the  board  of  election  commissioners,  all  deputies  and 
clerks  appointed  by  the  board  of  election  commissioners,  and  all  election 
officers,  shall  have  the  power  to  administer  oaths;  and  any  false  oaths  taken 
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before  them,  or  either  of  them,  shall  be  deemed  to  be  perjury,  and  the  person 
so  convicted  thereof  shall  be  punished  according  to  law. 

History:     Enacted  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  343. 

1«  Applied,  cited,  construed,  referred  to.  2.    Conatraetlom    of    sectlom. — Under    this 

2.  Construction  of  section.  section,  clerk  of  city  is  ex  officio  cleric  of 

1.     Applied,  dted,  conatrned,  referred  to^  board    of    election    commissioners,    and    as 

etc..  In:  Trafton  vs.  Qulnn.  143  Cal.  469.  471.  8"^^  ^8  entitled  to  the  custody  and  control 

77  Pac.  Rep.  164  (construed  with  §1075  ante  ©'  ^h®  ballots.— Trafton  vs.  Qulnn.  143   Cal. 

and  §51078,  1264,  1265  post).  *6*»  *'^1»  ''''  ^^^'  ^«P-  ^®*- 

§  1078.  DUTIES  OP  CLERKS.  The  county  clerk  of  each  county,  and  the 
clerk  or  secretary  of  the  common  council  of  a  city,  shall,  within  their  respective 
counties  or  cities,  exercise  all  the  powers  conferred,  and  shall  discharge  and 
perform  all  the  duties  imposed  by  this  code,  or  by  any  law  of  this  state,  upon 
such  ofiScers  in  respect  to  the  conduct,  management,  and  supervision  of  elec- 
tions, and  matters  pertaining  to  elections,  held  within  the  respective  counties 
or  cities,  as  the  same  are  now  or  may  be  hereafter  prescribed  by  law ; 

[Secretary,  in  cities  of  150,000  population.]  Provided,  that  in  cities,  or 
cities  and  counties,  having  one  hundred  and  fifty  thousand  or  more  inhabitants, 
the  secretary  of  the  board  of  election  commissioners,  under  the  direction  of 
the  board  of  election  commissioners,  shall  exercise  all  the  powers  conferred, 
and  shall  discharge  and  perform  all  the  duties  imposed  by  this  code,  or  by  any 
law  of  this  state,  upon  the  county  clerk  or  any  other  oflScer  in  such  cities,  or 
cities  and  counties,  in  respect  to  the  conduct  and-  supervision  of  matters 
relating  to  elections  held  within  such  cities,  or  cities  and  counties,  as  the  same 
are  now  or  may  be  hereafter  prescribed  by  law. 

History:     Enacted  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  844. 

1.  Applied,  cited,  construed,  referred  to.  connection     with     §§1264     and     1265     post, 

2.  Construction  of  section.  clearly  do  not  put  the  city  clerk,  with  re- 


spect to  city  elections.  In  same  place  occu- 
pied by  county  clerk  with  respect  to  county 


!•     Applied,  elted,  conatrved,  referred  to, 

etc.    In:    Trafton    vs.    Qulnn,    143    Cal.    469,         ,     ^,  >,,*,..,         ,^        , 

471,     77     Pac.     Rep.     164     (construed     with       elections,    and    jlve    to    him     In    city   elec- 


tlons,  rigrhts  and  duties  which  latter  has  In 
county    elections. — Trafton    vs.    Qulnn,    143 
2.     Construction  of  section.— This  section,       cal.  469,  471,  77  Pac  Rep.  164. 


{§1076,   1077   ante  and  SS 1264,   1266   post). 

2.     Construction  of  section. — This  sectio 
and    H 1076    and    1077    ante,    considered    in 


§1079.  EZPENDITUBE  OP  MONEYS.  Whenever  the  clerk,  secretary, 
or  any  officer  of  a  county,  city,  or  city  and  county,  is  charged  with  the  per- 
formance of  any  official  duty  in  respect  to  elections  which  involves  the  ex- 
penditure of  public  moneys,  such  expenditures  shall  be  subject  to  the  control 
and  supervision  of  the  board  of  election  commissioners ; 

[Contracts  to  be  let.]  And  when  any  printing  or  other  service  is  to  be 
performed,  or  materials  are  to  be  furnished,  the  amount  of  which  in  the 
aggregate  shall  exceed  the  value  of  five  hundred  dollars,  it  shall  be  the  duty  of 
the  board  of  election  commissioners  to  invite  proposals  for  the  work,  or  the 
furnishing  of  the  materials,  and  to  let  the  contract  for  the  same  to  the  lowest 
responsible  bidder  therefor,  in  the  same  manner  and  upon  the  same  conditions 
as  is  [are]  required  in  the  letting  of  contracts  for  doing  other  and  similar 
work,  or  furnishing  other  and  similar  materials,  for  county,  city,  or  city  and 
county  purposes; 

[Same— Printing  of  ballots  may  be  accepted,  when.]  Provided,  that  no  such 
proposal  or  bid  shall  be  required  for  the  contract  to  print  ballots,  if  the  time 
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within  which  such  ballots  must  be  had  does  not  reasonably  admit  of  such 
proposal  and  bid. 

History:     Enacted  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  344. 

§  1080.  STATUTES  CONTINUED  IN  FOSOE.  Nothing  contained  in  this 
article  affects  any  of  the  provisions  of  this  code,  or  of  any  statute  of  this  state, 
touching  the  registration  and  qualification  of  voters  and  the  method  of  calling, 
holding,  and  conducting  elections,  in  force  in  any  county,  city,  or  city  and 
county;  but  such  provisions  and  statutes  are  recognized  as  continuing  in  force, 
except  so  far  as  they  are  inconsistent  with  the  provisions  of  this  article  upon 
the  subject  to  which  this  article  relates. 

^    History:     Enacted  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  345. 


CHAPTER  11. 

QUALIFICATIONS  AND   DISABILITIES   OP   ELECTORS. 
\  1083.    Qualifications  of  a  voter.  9  1084.    Who  not  entitled  to  Tote. 

§1083.  QUALIFIOATIONS  OF  A  VOTES.  Every  male  citizen  of  the 
United  States,  every  male  person  who  shall  have  acquired  the  right  of  citizen- 
ship under  or  by  virtue  of  the  treaty  of  Queretaro,  and  every  male  naturalized 
citizen  thereof,  who  shall  have  become  such  ninety  days  prior  to  any  election, 
of  the  age  of  twenty-one  years,  who  shall  have  been  a  resident  of  the  state 
one  year  next  preceding  the  election,  and  of  the  county  in  which  he  claims 
his  vote  ninety  days,  and  in  the  election  precinct  thirty  days,  and  who  hai^ 
conformed  to  the  law  governing  the  registration  of  voters,  shall  be  a  qualified 
elector  at  any  and  all  elections  held  within  the  county,  city  and  county,  city, 
town,  or  district  within  which  such  elector  resides. 

History:  Enacted  March  12,  1872;  amended  April  16,  1880,  Code  Amdts. 
1880  (Pol.  pt.)y  p.  77;  March  9,  1893,  Stats,  and  Amdts.  1893,  p.  124; 
March  4,  1899,  Stats,  and  Amdts.  1899,  p.  60. 

1.  Applied,  cited,  construed,  referred  to.  A»  to  sreat  rcviater  and  rcreflrlatratloB, 

ly  3.  Construction  of  section.  see  post  S  1094. 

4-6.  Same — ^Amendment.  As  to  how  far  rlskt  to  Totc  Is  abMolate, 

7.  Difference  between  elector  and  voter.  see  note  by  Irwin  Taylor,  26  L.  R.  A.  480- 

8-10.  Eligibility  to  office  without  power  to  486. 

vote.  Aa    to    QaaliflcatloBs    and    disabilities    of 

11.  No  property  qualifications  shall   ever  electors,  see  Const.   1879  art  II  S  1>   HBN- 

be  required.  NINO'S  GBNBRAL  LAWS  p.  Ixvli. 

12.  One  may    be    an   elector    though    his  as   to  soldiers  ▼otinflr,  see   monogrraphlc 

name  is  not  on  the  great  register.  note  25  U  R.  A.  482. 

13,14.  Persons    engaged    in    military    service  as  to  who  are  cltisens,  see  ante  5  61. 

of  United  States.  Nature  of  rt»ht  of  snfrrave.— See   mono- 

15.  Power  of  state  to  determine  who  may  graphic  note  by  Robert  Desty,  1  L.  R.  A. 

vote.  111-116. 

16.  Soldiers,  college  students,  or  inhabit-  Payment   of  poll   tax  as   Quallllcatlon   of 

ants  of  veterans'  home  or  infirmary,  electors.— See   monogrraphlc   note  by   P.   H. 

1.    APPLnBD,   CITED,  CONSTRUED,  RB-  Bowlby,  29  L.  R.  A.  414,  416. 

""•ERRED  TO,  etc.,    In:    People   vs.   Nell,   91  RIffht  of  women  to  vote.— See   monogra- 

CaL  465,  467,  27  Pac.  Rep.  760  (referred  to);  phlc  note  by  Ernest  Watts.  21  L.  R.  A.  662, 

People  vs.  Rodgers,  118  Cal.  393,  394.  46  Pac.  663;  and  notes  19  L.  R.  A.  110;  87  L.  R.  A. 

Rep.   740,    50    Id.    668     (applied);    Falltrick  644;   89  I*  R.  A.   768. 

vs.  Sullivan,  119  Cal.  613,  617,  51  Pac.  Rep.  Rules  for  determining  questions  of  resl- 

5^7   (construed);    Bergevln    vs.    Curtz,    127  denee     for     purpose     of     votlnar. — See    post 

Cat  86,  89,   59   Pac.   Rep.    312    (construed);  {1239. 

Huston  vs.  Anderson.  145  Cal.  320,   324,  338  That  possession  of  political  rights  Is  not 

(construed).  341,  342  (construed  In  dis.  op.)»  essential  to  citlsenshlp. — See  note  8  Lr.  R.  A«. 

78  Pac  Rep.   626.  337. 
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a.     CONSTRUCTION      OF      8BCTION.— As 

this  section  stood  prior  to  its  amendment, 
in  1899,  the  law  required,  in  order  to  entitle 
an  elector  to  vote,  only  that  his  "name 
shall  be  enrolled  upon  the  grreat  re^ster 
of  the  county."  The  law  then,  as  now,  re- 
quired an  affidavit  of  registration  to  be 
made  by  voter,  but,  prior  to  such  amend- 
ment, facts  contained  in  affidavit  were  en- 
rolled upon  great  register,  and  entry  of 
elector's  name  in  great  register  was  evi- 
dence of  his  right  to  vote.  The  affidavit 
was  no  part  of  the  register.  The  amend- 
ment of  this  section  in  1899  changed  this. 
It  is  no  longer  provided  that  test  of  right 
of  an  elector  to  vote  shall  be  determined 
by  his  enrolment  on  great  register,  but  an 
entirely  difTerent  test  is  provided,  which  is 
now  that  he  "shall  have  conformed  to  the 
law  governing  the  registration  of  voters." 
And,  as  law  now  requires  that  affidavits  of 
registration  themselves  shall  constitute 
precinct  register  upon  which  an  elector  is 
entitled  to  vote,  it  is  essential,  in  order  so 
to  entitle  him.  that  there  should  be  strict 
compliance  with  law  to  extent,  at  least, 
that  his  affidavit  for  registration  should  be 
made  before  either  a  de  jure  or  de  facto 
officer. — Huston  vs.  Anderson,  146  Cal.  820, 
888,  78  Pac  Rep.   626. 

3.  The  provision  of  this  section  requir- 
ing conformity  to  law  governing  registra- 
tion of  voters  means  no  more  than  that 
elector  shall  have,  in  good  faith,  procured 
his  registration  as  an  elector  so  that  his 
name  appears  upon  authenticated  list  pro- 
vided by  law  (Angellotti,  J.,  dis.  op.). — 
Huston  vs.  Anderson,  146  Cal.  320,  842,  78 
Pac.  Rep.   626. 

4.  Amendment. — By  the  act  amending 
this  section,  and  providing  for  use  of  affi- 
davits as  a  register  in  various  precincts, 
sections  relative  to  keeping  of  great  reg- 
ister, entry  of  names  therein,  etc.,  were  also 
amended. — ^Huston  vs.  Anderson,  146  Cal. 
820,  324,  78  Pac.  Rep.  626. 

See  post  S9  1094-1097,  1103,  1106. 

6.  This  section,  as  it  stood  before  amend- 
ment of  1893,  simply  required  that  name 
of  voter  be  enrolled  on  great  register  of 
county.  This  provision  was  amended.  In 
that  year,  by  adding  the  words,  "fifteen 
days  prior  to  the  election." — ^Falltrick  vs. 
Sullivan,  119  Cal.  613,  617,  61  Pac.  Rep. 
947.     (See  Stats.  1893,  p.  124.) 

6.  Section  1698  post,  as  it  now  stands, 
was  enacted  in  1880,  and  has  not  been 
amended  to  conform  to  this  section,  1083, 
as  amended  in  1893,  which  prescribes  quali- 
fications of  voters  "at  any  and  all  elections 
held  within  this  county,  city,  town,  or  dis- 
trict within  which  such  elector  resides." — 
Falltrlck  vs.  Sullivan,  119  Cal.  613,  618,  61 
Pac.  Rep.  947. 
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7.  DIFFERBNCB  BBTWEEN  ELBCTOR 
AND  VOTBR. — There  is  difference  between 
an  elector  or  person  legally  qualified  to 
vote  and  a  voter.  In  common  parlance, 
they  may  be  used  indiscriminately,  but, 
strictly  speaking,  they  are  not  same.  The 
^oter  is  the  elector  who  votes — the  elector 


in  exercise  of  his  franchise  or  privilege  of 
voting — not  he  who  does  not  vote. — Ber- 
gevin  vs.  Curtz.  127  CaL  86.  89,  69  Pac 
Rep.    812. 

8.  ELIGIBILITY  TO  OFFICE  IHTITHOITT 
POIVER  TO  VOTE. — Person  may  be  eligible 
to  office  of  supervisor  of  district  for  which 
he  is  elected,  though  his  name  was  not  on 
great  register.  If  he  is  eligible  to  office, 
he  is  entitled  to  it,  though  he  could  not 
have  voted  at  election. — Bergevin  vs. 
Curtz,   127  Cal.  86,  89,  69   Pac.  Rep.   312. 

0.  Person  Is  Ineligible  to  office  of  chief 
of  police  w^hcn  he  had  become  citizen  with- 
in less  than  ninety  days  prior  to  election. — 
People  vs.  Rodgers,  118  Cal.  393,  394.  46  Pac. 
Rep.  740,  60  Id.  668. 

10.  The  eovnty  government  act  does  not 
provldcy  as  condition  of  eligibility  to  office 
of  supervisor,  that  candidate  must  have 
been  qualified  elector  of  district  which  he 
represents  for  at  least  one  year. — Bergevin 
vs.  Curtz.  127  Cal.  86.  89.  69  Pac.  Rep.  312. 

11.  NO  PROPERTY  aVALIFICATIONS 
SHALL  EVER  BE  RE<IUIRED  for  any  per- 
son to  vote  or  hold  office. — Const.  1879  art. 

I  S24,  HENNINCPS  GENERAL  LA1V9  Pl 
Ixvii. 

13.  ONE  MAY  BE  AN  ELECTOR 
THOUGH  HIS  NAME  IS  NOT  ON  GREAT 
REGISTER. — It  is  not  necessary  to  have 
one's  name  enrolled  upon  great  register 
before  he  can  be  an  elector.  This  section* 
after  enumerating  qualifications  of  a  voter, 
adds,  "and  whose  name  shall  be  enrolled 
on  the  great  register  of  such  county  fifteen 
days  prior  to  an  election  shall  be  a  qualified 
elector,"  etc.  Words  "qualified  elector"  are 
used  in  sense  of  elector  who  has  right  to 
vote.  It  appears  plain  that  legislature 
recogrnized  fact  that  there  might  be  electors 
who  were  not  so  qualified. — Bergevin  vs. 
Curtz,  127  Cal.  86,  89,  69  Pac  Rep.  312. 

18.  PERSONS  ENGAGED  IN  MILITARY 
SERVICE  OF  UNITED  STATES  may  vote, 
if  they  have  qualifications  prescribed;  but 
limits  within  which  right  of  sufTrage  may 
be  exercised  are  fixed  by  constitution,  and 
elector  must  claim  his  vote  in  county  or  dis- 
trict in  which  he  has  his  residence. — People 
ex  rel.  Orman  vs.  Riley,  16  Cal.  48,  49. 

14.  For  purpose  of  voting  persons  shall 
not  be  deemed  to  have  gained  or  lost  a  resi- 
dence by  reason  of  their  presence  or  ab- 
sence while  employed  in  services  of  United 
States. — Devlin  vs.  Anderson,  38  Cal.  92.  93. 

IB.  POWER  OF  STATE  TO  DETERMINE 
WHO  MAY  VOTE. — Mere  power  of  state  to 
determine  class  of  inhabitants  who  may 
vote  within  her  limits  was  not  curtailed  in 
XIV  amendment  to  constitution  of  United 
States. — Van  Valkenburg  vs.  Brown,  43  Cal. 
43,   68. 

16.  SOLDIERS,  COLLEGE  STUDENTS, 
OR  INHABITANTS  OF  VETERANS'  HOME, 
OR  INFIRMARY,  are  not  precluded  by  art. 

II  S  4  of  the  constitution  from  gaining  resi- 
dence for  purpose  of  voting,  upon  proof  of 
their  intention  to  acquire  domicile  in  county 
where  they  live. — Stewart  vs.  Kyser,  106 
Cal.  469,  461.  463,  39  Pac.  Rep.  19. 
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§  1084.  WHO  NOT  ENTITLED  TO  VOTE.  No  native  of  China,  no  idiot, 
insane  person,  or  person  convicted  of  any  infamous  crime,  and  no  person  here- 
after convicted  of  the  embezzlement  or  misappropriation  of  public  money, 
shall  ever  exercise  the  privilege  of  an  elector. 

History:     Enacted  March  12,  1872;  amended  April  16,  1880,  Code  Amdts. 
1880   (Pol.  pt.),  p.  78. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Absent   soldiers   cannot  vote   abroad   and 

haye  votes  counted  here. 

3.  Eidnsion  of  women. 

4.  Son  bom  abroad  of  alien* 

1.  APPLIED,  CITSD,  CONSTRUED,  RE- 
FERRED TO,  etc..  in:  People  vs.  Nell,  91 
CaL  466,  467,  27  Pac.  Rep.  760  (referred  to). 

Aa  to  per«on«  not  entitled  to  Tote,  see 
Const  1879  art.  11  91.  HENNINCS  GEN- 
ERAL LAWS    p.    Izvil. 

As  to  vvallllcatlon  and  dlsabllltlea  off 
electoral  see  Const.  1879  art.  II  9 1,  HEN- 
MING'S  GENERAL  ULWS  p.  Ixvil. 

As  to  revlatratlon  of  electors,  see  post 
H 1094-1119. 

2.  ABSENT  SOLDIERS  CANNOT  VOTE 
ABROAD  AlfD  HAVE  VOTES  COITNTED 
HERB* — ^An  act  which  provides  that  per- 
sons In  military  service  of  United  States, 
and  who  are  absent  on  day  of  election, 
either  from  state,  or,  if  within  state,  from 
their  respective  counties,  may  east  their 
ballots  elsewhere  than  in  cdunty  or  district 
where  they    respectively   reside,   and   have 


their  votes  counted  in  such  county  or  dis- 
trict, is  unconstitutional. — Bourland  vs. 
Hildreth,  26  Cal.  161,  224;  Day  vs.  Jones,  31 
Cal.   261,   263. 

S.     EXCLUSION     OF    'WOMEN. — The    XV 

amendment  to  constitution  of  United  States 
took  away  authority  of  state  to  discriminate 
agrainst  citizens  on  account  of  either  race, 
color,  or  previous  condition  of  servitude; 
but.  respectinfiT  right  to  vote,  power  of  ex- 
clusion upon  all  other  grounds,  including: 
that  of  sex,  remains  intact. — ^Van  Valken- 
burgr  vs.  Brown,  43  Cal.  48,  68,  18  Am.  Rep. 
136. 

4.  SON  BORN  ABROAD  OF  ALIENir— A 
son  of  person  who  has  renounced  his  citi- 
zenship in  United  States  and  assumed  al- 
legiance to  another  power,  and  which  said 
son  was  born  after  such  renunciation  and 
assumption,  is  not  a  citizen  of  United  States 
and  is  not  entitled  to  be  registered  as  voter. 
In  other  words,  child  born  abroad,  of  an 
alien.  Is  not  citizen  of  this  country. — 
Browne  vs.  Dexter,  66  CaL  89,  41,  4  Pac. 
Rep.  913. 


CHAPTER  HI, 

REGISTRATION  OP  ELECTORS. 


51094.  Great  register  to  be  kept.     [Trans- 

fers.] 

51095.  Names  of  electors  must  be  entered 

in. 

§1096.    What  registration  must  show. 

§1097.    Qualifications  for  registration. 

81098.    Assessor's  roll  of  electors  (repealed). 

§1099.  What  enrolment  must  show  (re- 
pealed). 

§1100.  Duty  of  clerk  or  assessor  relative  to 
certain  proofs  produced  (repealed). 

§1101.  Assessor  must  make  monthly  returns 
of  enrolment   (repealed). 

§1102.  Doty  of  clerk  upon  receipt  of  the 
retiim. 

§1103.  Clerk  must  preserve  aflSdavits  of 
registration. 

§1104.  Persons  not  to  be  registered  in  dif- 
ferent counties  at  the  same  time. 

§1105.    Cancelation  of  entry. 

§  1106.    When  entry  must  be  canceled. 


§  1107.  Clerk  must  give  certificate  of  regis- 
tration. 

§  1108.  Persons  refused  registration  may 
proceed  by  action. 

§1109.    Cancelation  by  action. 

§  1110.    Parties  to  such  actions. 

§  1111.     Same.     [Parties  defendant.] 

§  1112.  0)8ts  not  to  be  recovered  against 
the  clerk,  except  in  certain  cases. 

fi  1113.  Clerk  to  arrange  and  bind  affidavits 
of  registration. 

§  1114.  Names,  manner  of  arrangement  (re- 
pealed). 

$1115.     Indexing  and  printing  great  register. 

§  1116.     Printed  copies,  how  distributed. 

§  1117.  Certified  copy  prima  facie  evidence 
that  party  is  an  elector. 

fi  1118.  Primary  elections ;  qualifications  and 
registration  of  voters  at. 

§  1119.  Same.  Eegistration  office  to  be  open 
fifty  days. 


§  1094.  OBEAT  BEOISTER  TO  BE  KEPT.  [TBANSFEBS.]  A  register, 
in  which  shall  be  entered  the  names  of  the  qualified  electors  of  each  of  the  coun- 
ties of  the  state,  shall  be  kept  at  the  oflRce  of  the  county  clerk  of  each  county, 
and  in  each  of  the  cities  and  counties  of  the  state  such  a  register  shall  be  kept 
in  the  office  of  the  person  charged  with  the  registration  of  voters  of  such  city 
and  county.     There  shall  be,  in  each  even -numbered  year,  in  each  of  the 
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counties  of  the  state,  a  new  and  complete  registration  of  the  voters  of  such 
counties,  and  cities  and  counties,  who  are  entitled  thereto.  Such  registration 
shall  begin  on  the  first  day  of  January  of  such  years,  and  shall  be  in  progress 
at  all  times  except  during  the  forty  days  immediately  preceding  any  election, 
when  it  shall  cease  as  to  electors  residing  in  the  territory  within  which  such 
election  is  to  be  held ;  but  transfers  may  be  made  from  one  precinct  or  ward  to 
another  in  the  same  county,  or  city  and  county,  at  any  time  except  within 
twenty-five  days  immediately  preceding  any  such  election.  The  board  having 
oharge  and  control  of  elections  in  the  several  counties  and  cities  and  counties, 
may  provide  by  resolution,  for  the  registration  of  voters  in  their  respective 
precincts,  by  the  oflScer  charged  with  the  registration  of  voters. 

[Duty  of  landlordB.]  Upon  the  written  request  of  the  ofiicer  charged  with 
the  registration  of  voters,  every  landlord  or  keeper  of  premises  where  lodgers 
abide  shall  furnish  said  oflBcer  a  list  of  all  lodgers  occupying  rooms  or  sleeping 
apartments  or  beds  in  the  premises  under  his  control.  Such  list  shall  be  fur- 
nished upon  blanks  provided  by  said  oflBcer.  Any  landlprd  or  keeper  of  prem- 
ises where  lodgers  abide,  who  neglects  or  refuses  to  comply  promptly  with  the 
provisions  of  this  section,  shall  be  guilty  of  misdemeanor. 

[Citation  and  striking  from  files.]  Any  voter  registered  in  premises  in 
which  the  landlord  or  keeper  neglects  or  refuses  to  comply  with  this  act  shall 
be  cited  to  appear  before  the  election  commissioners  within  five  days  in  order 
to  verify  his  right  to  vote.  It  shall  be  considered  as  a  proper  citation  to  such 
voter  if  the  citation  is  addressed  to  the  name  of  the  paVty  registered,  the  num- 
ber of  room  and  place  of  registration ;  and  if  the  party  cited  does  not  appear, 
in  answer  to  the  citation,  at  the  time  appointed,  his  name  shall  be  stricken 
from  the  register  of  voters.  The  landlord  or  keeper  of  premises  from  which 
the  voter  is  registered  shall  also  be  cited  to  appear  at  the  same  time  and  place 
at  which  the  citation  of  his  alleged  lodger  is  returnable. 

History:  Enacted  March  12,  1872;  amended  March  30,  1878,  Code 
Amdts.  1877-8,  p.  27;  March  20,  1889,  Stats,  and  Amdts.  1889,  p.  424; 
March  27,  1895,  Stats,  and  Amdts.  1895,  pp.  228-229;  March  4,  1899,  Stats, 
and  Amdts.  1899,  pp.  60-61. 

1.  Applied,  cited,  construed,  referred  to.  Bergevln  vs.  Curtz,  127  Cal.  86,  88,  69  Pac 

2,3.  Bearing  of  registration  laws   on  city  Rep.  312  (construed);  People  vs.  Worswlck. 

elections.  142  Cal.  71.  75,  75  Pac.  Rep.  663   (construed 

4.  Canceling   old   register  —  Commencing  with  other  provisions);  Huston  vs.  Ander- 

new  one.  son,  146  Cal.  320,  324,  342.  78  Pac.  Rep.  626 

5.  Constitutionality  of  registration  laws.  (referred  to). 

6.  Construction  of  section.  Aa  to  eltr  elections,  see  post  (  4369  note. 

7.  Same — All  provisions  to  be  considered  As  to  effect  on  election  of  irresnlarltieo 

together.  In  reirlatratlon  of  voters,  see  note   90  Am. 

8.  Same — Power  of  board  to  give  more      St.   Rep.   58-60. 

than  statutory  time  for  registration.  As  to  regrlatratlon  laws,  see  monogrraphic 

9.  Same — Time  for  reregistration.  note  by  Irwin  Taylor.  25  U  R.  A  480-482. 

10.  Duty  to  keep  register.  as  to  registry  law  of  varlons  states,  see 

11.  Limiting  beginning  of  registry.  note  10  L.  R.  A.  224-227. 

12.  Necessity  of  registration.  as  to  riarhts  of  voters  to  be  registered, 
13, 14.  Object  of  registration  laws.  gee  note  7  U  R.  A.  99. 

15.  Provisions  as  to  registers.  as  to  whether  reslstmtlon   of  voters   ta 

16.  Right     to     reregistration  —  Condition      necessary  to  Talld  election,  see  monographic 

precedent.  note  90  Am.  St  Rep.  57-60. 

1.     APPLIBD,  CITBD,  COIfSTRUED,  RB«  Constltotlonallty    of    res:lstrr    laws. — See 

FERRED   TO,   etc..    In:    Cohen    vs.    Harvey,  monographic  notes  23  Am.  Dec.  642-651;  29 

66    Cal.    70,    72.    73    (construed);    Welch    vs.  -A-m.  Rep.  586-691;  54  Am.  Rep.  843-846. 

Williams.  96  Cal.  865.  366.  369.  81  Pac.  Rep.  9.     BEARING  OF  RBOISTRATIOlf  LAWS 

222   (construed):  Falltrlck  vs.  Sullivan.   119  ON    CITY    BI^ElCnoNS. — General    laws    of 

Cal.  613.  619,  51  Pac.  Rep.  947  (referred  to);  state,  touching  registration  of  voters,  prl'^r 
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to  State  and  county  elections,  have  no 
bearing  on  election  of  city  officers  in  muni- 
cipality governed  by  freeholders,  except  so 
far  as  they  are  adopted  by  charter  itself. — 
People  vs.  Worswick.  142  Cal.  71,  76.  76  Paa 
Rep.   €63. 

3.  It  is  apparent  from  thla  and  succeed- 
ing sections  of  this  chapter,  concernlngr 
registration  of  electors,  that  register  which 
is  to  be  commenced  on  January  first  and  is 
not  to  be  completed  until  September,  is  in- 
tended solely  for  general  election  for  state 
and  county  officers  which  occurs  in  Novem- 
ber. They  do  not  apply  to  election  for  city 
office  of  mayor. — People  vs.  Worswick,  142 
Cal.   71.  76,  76  Pac  Rep.  663. 

4.  CANCELING  OLD  REGISTBR— COM- 
MENCING NHSW  ONE-— Statute  does  not 
make  provision  for  canceling  the  old  regis- 
ter before  commencing  new  one. — ^Falltrick 
vs.  Sullivan,  119  Cal.  618,  619,  61  Pac.  Rep. 
947. 

5.  CONSTmJTIONAL.ITT  OF  REGIS- 
TRATION 1mAW9. — Registration  is  not  con- 
stitutional qualification  of  voters.  It  is 
simply  reasonable  method  of  Identifying 
qualified  voters,  and  in  this  view  only  is 
registration  law  itself  constitutional. — Peo- 
ple vs.  Worswick.  142  CaL  71,  76,  76  Pac. 
Rep.    663. 

6.  CONSTRITOriON  OF  SECTION.— Gen- 
eral registry  law  should  not  be  so  construed 
as  to  seriously  impair  practical  workings 
of  city  government  and  leave  it  without 
any  legislative  department,  unless  such 
construction  is  clearly  imperative. — People 
va  Worswick,  142  Cal.  71,  76,  77,  76  Pac. 
Rep.  663. 

T.  All  provlsloiis  to  be  coBsIdered  to- 
setber.^ — ^In  construing  this  section  all  its 
provisions  must  be  considered  together;  and 
they  must  be  reconciled  as  far  as  possible; 
and  particular  provisions  must  be  so  con- 
strued as  to  promote,  and  not  to  defeat, 
general  purposes  and  policy  of  law. — Welch 
A-s.  Williams,  96  Cal.  865,  867,  81  Pac 
Rep.  222. 

8.  Power  of  board  to  give  more  than 
statutory  time  for  registration. — Under  this 
section,  as  amended  In  1889.  requirements 
that  registration,  when  new  register  is  or- 
dered, must  have  commenced  one  hundred 
days  before  general  election,  meant  that  it 
must  commence  at  least  that  soon,  and 
effect  of  requirement  is,  that  board  of  su- 
I)€rvi8or8  could  not  cancel  old  registry  and 
order  new  one  less  than  one  hundred  days 
before  election;  they  could  not,  in  other 
words,  deprive  voters  of  that  period  of  time 
within  which  to  secure  registration.  But 
there  was  nothing  to  prevent  them  from 
giving  longer  time,  which,  by  various  other 
sections,  they  were  directly  and  impliedly 
authorized  to  do. — ^Welch  vs.  Williams,  96 
Cal.  366,  S70,  81  Pac.  Rep.  222. 

^  Time  tor  rereglstratlon. — Under  this 
section,  as  amended  In  1889,  board  of  su- 
pervisors was  prohibited  from  canceling 
existing  register  and  ordering  new  regis- 
tration lose  than  ons  hundred  days  pre- 
ceding general  election.    It  could  not  allow 


less,  but  it  might  allow  more,  than  one 
hundred  days  for  rereglstratlon,  and  such 
registration  had  to  cease  fifteen  days  before 
election,  for  purposes  of  that  election. 
Registry  of  name  in  new  register  made  at 
any  time  after  old  register  was  canceled, 
and  more  than  fifteen  days  prior  to  election, 
was  lawful  and  valid. — Welch  vs.  Williams, 
96  Cal.  865,  370,  81  Pac.  Rep.  222. 

10.  DUTY  TO  KEEP  REGISTER.— Under 
this  section  it  Is  duty  of  person  charged 
with  registration  of  voters  to  keep  In  his 
ofllce  "a  register  in  which  shall  be  entered 
the  names  of  the  qualified  electors." — Hus- 
ton vs.  Anderson,  146  Cal.  820,  824,  78  Pac. 
Rep.  626. 

11.  LIMITING  BEGINNING  OF  REGIS- 
TRY.— There  does  not  seem  to  be  any  very 
weighty  reasons  for  narrowly  limiting  be- 
ginning of  registry.  On  the  contrary,  it 
would  seem  to  be  better  in  every  respect. 
not  only  with  view  to  convenience  and 
security  of  honest  electors,  but  more  espe- 
cially for  purpose  of  challenging  right  of 
such  pei^ons  as  may  fraudulently  procure 
their  enrolment,  to  commence  registration 
as  soon  as  practical. — ^Welch  vs.  Williams, 
96  CaL  866,  868.  81  Pac  Rep.  222. 

la.     NECESSITY     OF    REGISTRATION.— 

Legislature  has  required  that  all  electors, 
as  condition  of  right  to  vote,  shall  have 
their  names  properly,  and  in  due  season, 
entered  on  great  register  of  county. — Ber- 
gevln  vs.  Curtz.  127  Cal.  86,  88,  69  Pac.  Rep. 
812. 

18.     OBJECT   OF  REGISTRATION   LAWS 

is  to  prevent  Illegal  voting  by  providing, 
in  advance  of  election,  an  authentic  list  of 
qualified  electors.  Necessarily,  any  efllclent 
system  of  registration  must  involve  certain 
amount  of  inconvenience  to  voters,  and 
probably  under  best  system  that  could  be 
provided  some  qualified  electors  would  lose 
their  votes  through  inability  to  avail  them- 
selves of  opportunities  or  to  comply  with 
conditions  of  registration.  Law  should  be 
so  framed,  therefore,  and  when  its  terms 
are  doubtful  should  be  so  construed  as  to 
give  fullest  opportunity  to  voters  to  pro- 
cure entry  of  their  names  upon  register  that 
is  consistent  with  reasonable  precautions 
against  fraudulent  registration. — ^Welch  vs. 
Williams.  96  Cal.  866.  867.  81  Pac  Rep.  222. 

14.  Legislature  has  made  no  attempt,  in 
this  section,  to  change  or  add  to  qualifica- 
tions of  elector,  but  has  simply  provided 
means  whereby  elector  who  is  entitled 
to  vote  may  be  known,  by  having  his  name 
enrolled  on  authenticated  list.  Object  of 
regristration  law  Is  to  prevent  illegal  vot- 
ing by  providing  In  advance  of  election  an 
authenticated  list  of  qualified  voters. — 
Bergevln  vs.  Curts,  127  Cal.  86.  89,  69  Pac. 
Rep.   812. 

IB.      PROVISIONS  AS  TO  REGISTERS.— In 

1889  there  were  passed  amendments  to  gen- 
eral laws  governing  election  of  state  and 
county  oflicers;  and  by  these  amendments  it 
was  provided,  among  other  things,  that  in 
every  even-numbered  year  there  should  be  a 
new  register  "of  the  names  of  the  qualified 
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electors  of  each  of  the  conntles  of  the 
state"  and  of  consolidated  cities  and  coun- 
des  and  only  part  of  same  should  be 
printed.  It  was  also  provided  that  county 
clerk  should  commence  new  register  on 
first  day  of  January  of  each  of  such  even- 
numbered  years,  and  that  it  should  "be  in 
progrress  at  all  times  except  during:  forty 
days  immediately  preceding  an  election, 
when  it  shall  cease."  It  was  also  provided 
that  clerk  must  enter  in  register  'the 
names  of  the  qualified  electors  of  the  coun- 
ty": that  name  of  no  naturalized  citizen 
shall  be  entered  unless  it  appear  that  he 
"would  be  an  elector  of  the  county  at  the 


next  succeedinfiT  election";  and  that  clerk 
must  purgre  regfister  in  first  week  of  Sep- 
tember.— People  vs.  Worswick,  142  CaL  71, 
76,   76  Pac.  Rep.   668. 

16.  RIGHT  TO  RBRBaiSTRATIOlf  — 
Condition  preeedent. — Where  man's  n&me 
was  enrolled  on  great  register,  and  uncan- 
celed at  time  he  made  application  to  county 
clerk  to  be  reregistered,  he  was  entitled 
to  be  registered  without,  as  condition  pre- 
cedent to  his  right  of  rereglstration,  making 
an  affidavit  stating  facts  set  forth  in  §  1097 
post  subd.  8. — Cohen  vs.  Harvey,  66  Cal. 
70.  72. 


§1095.  NAMES  OF  ELEGTOBS  MUST  BE  ENTERED  m.  In  the  register 
of  voters  the  clerk  must,  as  hereinafter  provided,  enter  the  names  of  the 
qualified  electors  of  the  county,  and  the  provisions  of  section  one  thousand 
and  ninety-six  of  this  code  are  hereby  declared  to  be  mandatory.  Any  oflScer 
charged  with  the  registration  of  voters  who  neglects  or  refuses  to  make  all  of 
the  entries  provided  for  in  section  one  thousand  and  ninety-six  of  the  Political 
Code,  or  neglects  or  refuses  to  take  the  oath  of  the  voter  applying  to  him  for 
registration  in  respect  to  the  same,  shall,  upon  conviction,  be  deemed  guilty  of 
a  misdemeanor  for  each  and  every  such  omission. 

History:    Enacted  March  12,  1872;    amended  March  4,  1899,  Stats,  and 
Amdts.  1899,  p.  61 ;    March  20,  1903,  Btats.  and  Amdts.  1903,  p.  257. 

1.  Applied,  cited,  construed,  referred  to. 
2,  3.  Construction  of  section. 

Applied,  cited,  construed,  referred  tOf 


1. 

etc.,  in:  Huston  vs.  Anderson,  146  Cal.  820, 
324  (referred  to),  842  (referred  to  In  dis. 
op.),  78  Pac.  Rep.  626. 

Aji  to  4iiallfl€»itioBa  of  a  Totcr,  see  ante 
S  1083. 


9.  Conatmctioii  of  ■ectlon.  —  Person 
charged  with  registration  of  voters  must, 
under  this  section,  enter  in  register,  which 
he  is  required  to  keep  in  his  office,  names 
of  qualified  electors. — Huston  vs.  Anderson, 
146  Cal.  320,  324.  78  Pac.  Rep.  626. 

8.  Bntrjr  to  show^  ■pecllled  fact%  and  be 
made  on  affidavit  only. — Id. 


.  §  1096.    WHAT  BEGISTBATION  MUST  SHOW.    Such  entry  must  show: 

1.  The  name  at  length. 

2.  The  age,  omitting  fractions  of  years. 

3.  The  occupation. 

4.  The  height. 

5.  The  visible  marks  or  scars,  if  any,  and  their  location. 

6.  The  country  or  state  of  nativity. 

7.  The  place  of  residence  (giving  ward  and  precinct) ;  and  in  municipal 
corporations,  by  specifying  the  name  of  the  street,  avenue,  or  other  location  of 
the  dwelling  of  such  elector,  with  the  number  of  such  dwelling,  if  the  same  has 
a  number,  and  if  not,  then  with  such  description  of  the  place  that  it  can  be 
readily  ascertained  and  identified.  If  the  elector  be  not  the  proprietor  or  head 
of  the  house,  then  it  must  show  that  fact,  and  upon  what  floor  thereof,  and 
what  room  such  elector  occupies  in  such  house. 

8.  If  naturalized,  the  place  of  naturalization. 

9.  The  date  of  the  entry  of  each  person. 

10.  The  post-office  address. 

11.  The  fact  whether  or  not  the  elector  desiring  to  be  registered  is  able  to 
read  the  constitution  in  the  English  language  and  to  write  his  name,  and 
whether  or  not  the  elector  has  any  physical  disability  by  reason  of  which  he 
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cannot  mark  his  ballot ;  and  if  he  cannot  mark  his  ballot  by  reason  of  physical 
disability,  then  the  nature  of  such  disability  must  be  entered. 

History:  Enacted  March  12,  1872;  amended  March  31.  1891,  Stats,  and 
Amdts.  1891,  p.  281;  March  27,  1895,  Stats,  and  Amdts.  1895,  pp.  229-230; 
March  4,  1899,  Stats,  and  Amdts.  1899,  pp.  61-62. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Affidavits   constitute   precinct  register. 

3.  Entry  must  show,  what. 

1.  Applied,  eited,  constraed,  referred  to, 

«tc,  Jn:  Huston  vs.  Anderson,  146  Cal.  320, 
324.  326.  327,  S36,  842,  78  Pac.  Rep.  626 
(referred  to). 

2.  Allldavlts  conatitnte  preetnct  register. 

—Existence   of   those   matters   which   shall 


entitle  Tottr  to  assistance  are  required  to 
appear  in  his  affidavit  of  registration;  and 
these  affidavits  constitute  precinct  register 
to  be  used  by  election  board  upon  election 
day. — Huston  vs.  Anderson,  146  Cal.  320, 
835,   78  Pac.  Rep.  626. 

8.  Bntry  most  show,  what. — Entry  re- 
quired by  this  section  must  show  facts 
required. — Huston  vs.  Anderson,  145  Cal. 
320,   324,   78   Pac   Rep.   626. 


§1097.  QUALIFICATIONS  FOB  REGISTRATION.  No  person's  name 
must  be  entered  by  the  clerk  unless : 

1.  Upon  the  production  and  filing  of  a  certified  copy  of  the  judgment  of  the 
superior  court  directing  such  entry  to  be  made. 

2.  If  a  naturalized  citizen,  upon  the  production  of  his  certificate  of  naturali- 
zation, which  certificate  must  be  issued  ninety  days  prior  to  the  succeeding 
election,  or  upon  his  affidavit  that  it  is  lost  or  out  of  his  possession,  which 
affidavit  must  state  the  place  of  his  nativity  and  the  time  and  place  of  his 
naturalization,  together  with  his  affidavit  that  he  has  resided  in  the  United 
States  for  five  years,  and  in  this  state  for  one  year  next  preceding  the  time  of 
application,  and  that  he  would  be  an  elector  of  the  county«at  the  next  succeed- 
ing election;  provided,  however,  if  such  naturalized  citizen  shall  have  been 
previously  registered  as  a  qualified  elector  in  any  of  the  counties,  or  cities  and 
counties  of  this  state,  his  name  must  not  be  entered  by  the  clerk  unless  he 
produces  a  certificate  of  such  registration,  issued  by  the  party  authorized  by 
law  to  issue  such  certificate,  which  certificate  shall  be  prima  facie  evidence  of 
bis  naturalization. 

3.  If  bom  in  a  foreign  country,  upon  his  affidavit  that  he  became  a  citizen  of 
the  United  States  by  virtue  of  the  naturalization  of  his  father  while  he  was 
residing  in  the  United  States,  and  under  the  age  of  twenty-one  years,  and  that 
he  is  or  would  be  an  elector  of  the  county  at  the  next  ensuing  election. 

4.  In  other  cases,  upon  the  affidavit  of  the  party  that  he  is  or  will  be  an 
elector  of  the  county  at  the  next  succeeding  election.  Such  affidavit  must  be 
made  before  a  county  clerk  or  officer  charged  with  the  registration  of  voters 
or  their  deputies. 

5.  In  every  case  the  affidavit  of  the  party  must  show  all  the  facts  required 
to  be  stated  in  the  entry  on  the  register,  except  the  date  of  the  entry. 

History:  Enacted  Mareh  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  15;  April  16,  1880.  Code  Amdts.  1880  (Pol.  pt.),  p.  78; 
March  13,  1883,  Stats,  and  Amdts.  1883,  p.  284;  March  4,  1899,  Stats,  and 
Amdts.  1899,  p.  61. 

1.  Applied,  cited,  construed,  referred  to. 
1  Affidavit  for  reregistration. 

3.  Construction  of  section. 

4.  Provision  is  directed  to  county  clerk. 

1.  APPLIED,  CITEDy  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Cohen  vs.  Harvey, 
66  Cal.  70.  71,  72,  78  (construed);  Huston 
y^    Anderson.    145    Cal.    820.    324,    325,    327 


(referred  to).  842  (construed  In  dls.  op.), 
78  Pac.  Rep.  626. 

As  to  peraona  not  oatltled  to  vote,  see 
ante  9  1094. 

As  to  qnallflcatloBS  of  Toter,  see  ante 
11088. 

2.  AffldaTlt  for  reresl«tmtloB.  —  Under 
this   section,  affidavit   for   rerefflstratfon   of 
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voter  must  show  all  facts  required  to  be 
stated  In  entry  on  register,  except  date 
of  entry. — ^Huston  vs.  Anderson.  146  CaL 
S20.  827,  78  Pac.  Rep.  626. 

S.  CONSTRUCTION  OF  SECTION. — Per- 
son who  has  been  registered  in  county,  and 
who,  but  for  an  order  of  board  of  super- 
visors requiring:  reregrlstration,  would  be 
entitled  to  exercise  rlgrhts  of  an  elector  in 
such  county,  without  any  further  or  ad- 
ditional act  of  registration  on  his  part,  does 
not  come  within  either  of  classes  referred 
to  in  this  section. — Cohen  vs.  Harvey,  66 
Cal.  70,  72. 


4.  PROVISION  IS  DIRECTED  TO  COUN- 
TY CLERK.— Provision  that  no  name  shall 
be  entered  upon  regrister  of  clerk  except 
upon  affidavit  made  before  clerk  or  one  of 
his  deputies  is  directed  entirely  to  county 
clerk,  and  while  clerk  should  not  register 
an  applicant,  without  such  affidavit  being 
made,  and  while,  perhaps,  a  registration 
made  without  prerequisite  of  sufficient  affi- 
davit might  be  canceled  at  suit  of  any 
person  as  having  been  illegally  made,  reg- 
istration is  not  void  (Angellotti,  J.,  dis. 
op.). — Huston  vs.  Anderson,  145  CaL  320, 
842,  78  Pac.  Rep.  626. 


§1098.    ASSESSOR'S  ROLL  OP  ELECTORS  (repealed). 

History:     Enacted  March  12,  1872;  repealed  March  4,  1899,  State,  and 
Amdts.  1899,  p.  63. 

§  1099.    WHAT  ENROLMENT  MUST  SHOW  (repealed). 

History:     Enacted  March  12,  1872;  repealed  March  4,  1899,  State,  and 
Amdts.  1899;  p.  63. 

§  1100.  DUTY  OP  CLERK  OR  ASSESSOR  RELATIVE  TO  CERTAIN 
PROOPS  PRODUCED  (repealed). 

History:     Enacted  March  12,  1872;  repealed  March  4,  1899,  Stets.  and 
Amdts.  1899,  p.  63. 

§1101.  ASSESSOR  MUST  MAKE  MONTHLY  RETXTRNS  OP  ENROL- 
MENT (repealed). 

History:     Enacted  March  12,  1872;  repealed  March  4,  1899.  State   and 
Amdts.  1899,  p.  63.  -»  >  • 

§  1102.  DUTY  OP  CLERK  UPON  RECEIPT  OP  THE  RETURN,  Upon 
the  receipt  of  such  return,  the  clerk  must  at  once  enter  upon  the  great  register 
the  names  contained  and  the  statements  made  in  such  return. 

History:     Enacted  March  12,  1872. 

Applied,  cited,  conatmed,  referred  to,  etc..  In:  People  va.  Sullivan,  129  Cal.  657  568  C2 
Pac.  Rep.  101  (miscited  for  §1102  Pen.  Code). 

§  1103.    CLERK  mUST  PRESERVE  AFFIDAVITS  OF  REGISTRATION. 

The  clerk  must  preserve  all  affidavits  made  before  himself  or  his  deputies  for 
the  purpose  of  procuring  registration,  for  at  least  five  years  from  the  dates 
thereof.  After  said  affidavits  and  duplicates  shall  have  been  preserved  for  five 
years,  upon  order  of  the  board  of  supervisors,  they  may  be  destroyed. 

History:     Enacted  March  12,  1872;  amended  March  4,  1899,  Stata.  and 
Amdts.  1899,  p.  62;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  257. 

Applied,  eltcd,  constnied,  referred  to,  eto..  In:  Huston  vs.  Anderson,  145  Cal.  320    824 
826   (referred  to),  842   (referred  to  in  dis.  op.),  78  Pac.  Rep.  626.  '        ' 

§  1104.  PERSONS  NOT  TO  BE  SEOISTEBED  IN  DIFFERENT  00T7N- 
TIES  AT  THE  SAME  TIME.  No  person  must  cause  himself  to  be  registered 
or  enrolled  in  one  county  when  his  registration  in  another  remains  uncancele<L 

History:     Enacted  March  12,  1872. 

PmudiileBt    reslstnitloB,    how    pnnislied* 
—See  KERR'S  CYC.  PBlf.  CODB  |  42. 

§  1106.  CANCELATION  OF  ENTRY.  There  must  be  left  opposite  each 
name  in  the  great  register  a  blank  for  cancelation.    Cancelation  is  made  by 


That  persons  axe  not  to  be  re^Utered  Is 
AllTereBt  eovktles. — See  post  1 1104. 
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writing  in  snch  blank  the  word  ''canceled,"  and  a  statement  of  the  reasons 
therefor,  and  by  writing  in  red  ink  across  the  face  of  the  affidavit  used  in 
procuring  such  registration  the  same  words  as  are  used  in  making  the  cancel- 
ation in  the  great  register. 

History:     Enacted  March  12,  1872;  amended  March  4,  1899,  Stats,  and 
Amdts.1899,  p.  62. 

1.  Applied,  cited,  construed,  referred  to.  2.     Brarare  under  old  reslstvy  act,  effect 

2.  Erasure  under  old  registry  act,  effect  of.  of. — ^Under    old    registry    act    of    1865-6,    If 
1-     A     ll«d.     HA.           t     ed.  referred  to.  voter's  name  was  erased  by  board  of  regis- 

etc  Inf  Huston   't  Andersori"  Cal.  S2o!  Oration,  after  having  been  entered  on  pre- 

SU:  825.   78  Pac   Rep.   62«    (referred  to).  <""°*  P°"   "»*•   """^  '"  .f'ff   "   ''   ^'« 

•  .  __^    *^ ._     .  „   .^«^«_     a^^  name  had  never  been  on  poll  list. — Webster 

Coaeeraiiiff  partlee  to   dvU   actfoBSe^Beo  Bvrnes    34   CaL   273     276     277 

KSRR'S  CYC.  CODE  CIV.  PROC.  H  867-890.  ^■-    S^™®*'   »*   ^^   273,   Z76.   277. 

§  U06.  WHEN  ENTRY  MUST  BE  CANCELED.  The  clerk  must  cancel 
the  entry  in  the  following  cases : 

1.  At  the  request  of  the  party  registered. 

2.  When  he  knows  of  the  death  or  removal  of  the  person  registered. 

3.  When  the  insanity  of  the  person  registered  is  legally  established. 

4.  Upon  the  production  of  a  certified  copy  of  a  judgment  of  the  conviction 
of  any  elector  of  any  infamous  crime,  or  of  the  embezzlement  or  misappropria- 
tion of  any  public  money  in  full  force  against  the  person  registered,  or  upon 
information  of  such  conviction  obtained  as  hereinafter  provided. 

5.  Upon  the  production  of  a  certified  copy  of  a  judgment  directing  the 
cancelation  to  be  made. 

6.  Upon  a  certificate  of  the  board  of  election  of  any  precinct,  sent  up  with 
the  election  returns,  stating  the  death  or  removal,  within  their  own  knowledge, 
of  the  person  registered. 

7.  When  it  appears  by  the  returns  made  by  the  board  and  clerks  of  election 
that  the  respective  party  did  not  vote  during  the  next  preceding  two  years  at 
any  general  or  special  election. 

8.  The  clerk  shall  cancel  upon  the  great  register  every  name  found  thereon 
which  is  found  upon  the  register  of  deaths  provided  for  in  section  three  thou- 
sand and  seventy-nine  of  this  code. 

9.  Every  judge  before  whom  proceedings  were  had  which  result  in  any  male 
person  being  declared  incapable  of  taking  care  of  himself  and  managing  his 
property,  and  for  whom  a  guardian  of  his  person  and  estate  is  accordingly 
appointed,  or  which  result  in  such  person  being  committed  to  a  state  insane 
asylum  as  an  insane  person,  shall  file  with  the  county  clerk  a  certificate  of  that 
fact,  and  thereupon  the  clerk  shall  cancel  the  name  of  such  person  upon  the 
great  register,  if  found  thereon. 

10.  The  county  clerk  shall  also,  in  the  first  week  of  September,  in  each  year, 
examine  the  records  of  the  courts  having  jurisdiction  in  cases  of  infamous 
crimes,  and  the  embezzlement  or  misappropriation  of  public  money  within  his 
county,  and  cancel  upon  the  great  register  the  names  of  all  persons  appearing 
thereon  who  shall  have  been  convicted  of  an  infamous  crime,  or  of  the  em- 
bezzlement or  misappropriation  of  public  money  in  such  court,  and  which  con- 
viction shall  have  been  carried  into  efl^ect. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  16;  April  16,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  78. 
Pol  C— 16. 
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A*   to    K«ardlaii    aiid   ward,    see    KERR'S  As  to  ffuardlans  of  iBMiiie  aad  li 

CTC   Cnr.   CODB   (9  236-258;   KSRR'S    CTC       persoMs,     see     KERR'S     CTC     CODB     OTV. 
CODE  CIV.  FROC.  SS  1747-1809  and  notes.  PROC.  S|  1763-1767  and  notes. 

§1107.    GLEBE  MUST  GIVE  OEBTIFIOATE  OF  REGISTRATION.    Upon 

the  application  of  the  party  in  person  or  in  writing,  the  clerk  must  give  him  or 

his  agent  a  certified  copy  of  the  entries  upon  the  great  register  relating  to  such 

party. 

History:     Enacted  March  12,  1872. 

1.  Applied,  cited,  eonstraed,  referred  to.  *•    "What  eertllleate  oalr  is  awtkortmed. — 

2.  What  certificate  only  is  authorized.  Only  certl floats   of  reffistration   authorised 

by  statute  is  a  "certified  copy  of  the  entries 
1.    Applied,  cited,  eonstraed,  referred  to,      ^pon    the   grreat    register   relatinff   to   such 
etc..  In:  Falltrick  vs.  Sullivan,  119  CaL  618,      party."— Fall  trick  vs.  Sullivan,  119  Cat.  618. 
619.  61  Pac.  Rep.  947   (cited).  $19,  51  pac.  Rep.  947. 

§1108.  PERSONS  REFUSED  REGISTRATION  MAT  PROCEED  BT 
ACTION.  If  the  clerk  refuses  to  enter  the  name  of  any  qualified  elector  of 
the  county  upon  the  great  register,  such  elector  may  proceed  by  action  in  the 
.superior  court  to  compel  such  entry. 

History:     Enacted  March  12,  1872;  amended  April  8,  1880,  and  in  the 
same  language  April  16,  1880,  Code  Amdts.  1880  (Pol.  pt),  pp.  20,  79. 

Rvlce  vovemteip  ^mtry  ef  Baaiee  by  elerk. — See  ante  f  1097. 


§1109.    CANCELATION   BT   ACTION.     Any   person   may   proceed   by 

action  in  the  superior  court  to  compel  the  clerk  to  cancel  any  entry  made  on 

the  great  register  illegally,  or  that  ought  to  be  canceled  by  reason  of  facts  that 

have  occurred  subsequent  to  the  time  of  such  entry,  but  if  the  person  whose 

name  is  sought  to  be  canceled  be  not  a  party  to  the  action,  the  court  may  order 

him  to  be  made  a  party  defendant. 

Hiatory:  Enacted  March  12,  1872;  amended  March  80,  1874,  Gods 
Amdts.  1873-4,  p.  17;  April  3,  1880,  and  in  the  same  language  April  16, 
1880,  Code  Amdts.  1880  (Pol.  pt.),  pp.  20,  79. 

Applied,     cited,     coBstrved,     referred     to,  626    (referred  to  in  dis.  op.  as  to  rigrht  to 

etc.,  in:  People  vs.  Sternbergrt  HI  Cal.  8,  7,  cancel,  by  suit,  where  no  affidavit). 

48  Pac.  Rep.  178   (referred  to);  Huston  vs.  As  to  whea  ^mtry  must  be  eaneeled,  see 

Anderson,   145   CaL    820,    342,   78   Paa    Rep.  ante  91106. 

§  1110.  PARTIES  TO  SUCH  ACTIONS.  In  an  action  under  the  authority 
of  section  eleven  hundred  and  eight,  as  many  persons  may  join  as  plaintiffs  as 
have  causes  of  action. 

History:     Enacted  March  12,  1872. 


As  to  wkeB  several  eaoscs  of  action  la  'Who    may    be    Joined    as    plaintiffs. — See 

same  complaint  may  be  nnlted,  see  KRRR'S       KKRR'S  CYC.  CODB  CIT.  PROC  |  878  and 
CYC.  CODB  CIV.  PROC  {  427  and  note.  note. 

§  1111.  SAME.  [PARTIES  DEFENDANT.]  In  an  action  under  the  au- 
thority of  section  eleven  hundred  and  nine,  the  clerk  and  as  many  persons  as 
there  are  causes  of  action  against  may  be  joined  as  defendants. 

History:     Enacted  March  12,  1872. 

Tirbo  mmr  be  Joined  as  defendants. — Seo  KBRR'S  CYC  CODB  CIT.  PROC  H  t79.  ttt 

and  notes. 

§  1112.  COSTS  NOT  TO  BE  RECOVERED  AQAINST  THE  CLERK,  EX- 
OEPT  IN  CERTAIN  CASES.  Costs  cannot  be  recovered  against  the  clerk  in 
any  action  under  the  authority  of  this  chapter,  unless  it  is  alleged  in  the 
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complaiiit^  and  established  on  the  trial,  that  the  clerk  knowingly  and  wilfully 
violated  a  plain  duty. 

History:     Enacted  March  12,  1872. 


As  to  costs,  see  KSIRR'S  CTC.  CODB  CIT. 

PROC  $91021-1039   and  notes. 

Kxpmmm^  of  Bomr  register,  sUomrsnce  for.— 

There  seems  to  be  no  constitutional  objec- 
tion to  provision  of  code  which  makes  an 


allowance  for  extraordinary  expenses  of 
county  officers,  such,  for  Instance,  as  prep- 
aration of  new  grreat  regrlster. — ^Dougfherty 
vs.  Austin,  94  Cal.  601,  622,  28  Pac.  Rep. 
834,  29  Id.  1092,  16  L.  R.  A.   161. 


§1113.  CLERK  TO  ARRANGE  AND  BIND  AFFIDAVITS  OF  REGIS- 
TRATION. Within  fifteen  days  after  the  last  day  of  registration,  the  clerk 
shall  arrange  the  aflSdavits  of  registration  for  each  precinct  alphabetically  by 
surnames,  and  number  the  same,  beginning  with  one  in  each  case,  and  bind 
the  same,  or  cause  them  to  be  boimd,  into  a  book  by  fastening  the  left-hand 
edges  together  with  a  staple,  wire,  thread  or  other  suitable  material;  he  shall 
at  the  same  time  treat  the  duplicate  affidavits  of  registration  in  the  same 
manner. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  17;  March  30,  1878,  Code  Amdts.  1877-8,  p.  27;  April 
16,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  79;  March  27,  1895,  Stats,  and 
Amdts.  1895,  p.  230;  March  4,  1899,  Stats,  and  Amdts.  1899,  p.  62. 

1.  Applied,  cited,  constmed,  referred  to. 

2.  Omission  of  name  from  precinct  boolE,  ef- 

fect of. 

1.     Applied,  cited,  coiMtnied,  referred  €•, 

etc..  In:  Dougherty  vs.  Austin,  94  Cal.  601, 
€22.  28  Pac.  Rep.  834,  29  Id.  1092,  16  L.  R.  A. 
161  (referred  to);  Patterson  vs.  Hanley,  136 
CaL  265,  276.  68  Pac.  Rep.  821  (referred  to); 
Huston  vs.  Anderson,  146  Cal.  320,  325»  78 
Pac  Rep.   626   (referred  to).  • 


a.  OmlsalOB  of  Baaie  firom  prceliiet  book, 
effect  of. — Precinct  refflsters  used  at  elec- 
tion in  1900  were  prepared  in  accordance 
with  this  section  as  amended  in  1899,  and 
consisted  of  affidavits  of  electors  bound  in 
precinct  books;  and  omission  of  name  from 
precinct  register  was  fatal. — Patterson  vs. 
Hanley,  136  Cal.  266,  276,  68  Paa  Rep. 
821. 

See  post  1 1227. 


§1U4.  NAMES,  MANNER  OF  ASRANOEMENT  (repealed). 

History:  Enacted  March  12,  1872;  amended  March  80,  1874,  Code 
Amdts.  1873-4,  p.  19;  March  27,  1895,  Stats,  and  Amdts.  1895,  pp.  230-231; 
repealed  March  4,  1899,  Stats,  and  Amdts.  1899,  p.  63. 

§  U15.  INDEXING  AND  PBINTIN6  QREAT  BE6ISTEB.  Within  five 
dsLjs  after  the  binding  of  said  books,  the  clerk  shall  prepare  an  index  of  each 
book,  said  index  to  contain  the  numbers,  names,  ages,  occupations,  and  ad- 
dresses as  they  appear  in  said  books,  and  shall  have  at  least  one  hundred  copies 
of  said  index  printed. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  19;  March  24,  1876,  Code  Amdts.  1875-6,  p.  24;  March 
27,  1895,  Stats,  and  Amdts.  1895,  p.  231;  March  4,  1899,  Stats,  and  Amdts. 
1889,  p.  62;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  231. 

1.  Applied,  dted,  constmed,  referred  to. 

2.  Persons  are  qualified  electors,  when. 
3,4.  Power   of  county  clerk   to  bind  county 

for  expense  of  preparing  register. 
5.  Use  of  affidavits  at  precincts,  object  of 
legislation  as  to. 

1,  APPLIEDv  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Frandzen  vs.  County 
of  San  Dieso.  101  Cal.  817,  819.  35  Pac.  Rep. 
897  fconstrued);  Huston  vs.  Anderson,  146 
Cal.  320,  325,  78  Pac   Bep-  626   (construed). 

2.  PERSOlfS  ARE  QUALIFIED  ELEC 
TORS,    HTHEN.       If    names    and    purported       preparingr  srraat  reg'ister,  and  with  nrlntlnfl: 


affidavits  of  electors  appear  In  official  list 
in  use  at  precinct,  and  It  thus  appears  that 
they  have  been  enrolled  by  reg-istratlon 
officer  in  ffreat  regrlster  of  county,  and  they 
being:  in  fact  electors  In  precinct  entitled  to 
vote  if  regristered,  they  are  qualifled  elec- 
tors thereof. — Huston  vs.  Anderson,  146  Cal. 
320.  325.   78  Pac.  Rep.  626. 

8.  PO^WER  OF  COIJIVTT  CI.ERK  TO 
RIND  COUNTT  FOR  EXPENSE  OF  PRE- 
PARING  REGISTER.~WhIle  county  clerk 
!s  clerk  of  board  of  supervisors  and  Is,  by 
the    code,    specially   chargred    with   duty   of 
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of  it,  this  does  not  necessarily  imply  that 
he  has  power  to  contract  on  behalf  of 
county  for  expense  of  such  printlngr.— - 
Frandzen  vs.  County  of  San  Dieero,  101  Cal. 
817,  819.  86  Fac.  Rep.  897. 

4.  As  the  law  stood  in  1892,  county  clerk 
had  no  authority  to  bind  county  by  his  con- 
tract with  person  to  print  ffreat  register 
for  his  county. — Frandzen  vs.  County  of 
San  Diego,  101  Cal.  817,  818,  322,  86  Fac 
Rep.    897. 

5.  USE3  OF  AFFIDAVITS  AT  PRE- 
CINCTS,  OBJECT  OF  LB6ISLATION  AS  TO. 
— Plain  object  of  lesrlslation  as  to  use  of 
atlidavits  at  precincts,  instead  of  printed 
copy  of  great  refflster,  which  was  formerly 
used  by  election  officers,  was  simply  to 
dispense  with   necessity  of  printing  copies 


of  great  register.  Under  it,  what  pur- 
port to  be  affidavits  used  "for  the  purpose 
of  procuring  registration"  simply  take  place 
of  printed  copy  of  great  register  which  was 
formerly  used.  They  no  more  constitute 
register  itself  than  did  such  printed  copy, 
and  when  law  says  that  book  of  precinct 
affidavits  "shall  constitute  the  register  to  be 
used  at  such  election,'*  it  simply  means  that 
such  book  shall  constitute  list  of  voters 
authenticated  by  proper  officer  as  qualified 
electors  of  precinct,  which  is  to  be  used  by 
election  board.  It  is  an  official  list  of  elec- 
tors who  have  in  fact  been  enrolled  by  regis- 
tration  officer  upon  great  register  as  electors 
of  precinct. — Huston  vs.  Anderson,  146  CaL 
820,  826,  78  Fac.  Rep.  626. 


§  1116.  PRINTED  COPIES,  HOW  DISTRIBUTED.  The  clerk  must  before 
the  day  of  election,  transmit  and  cause  to  be  delivered  to  the  board  of  election 
in  each  precinct,  one  of  such  books  of  afiSdavits  of  registration  for  their 
respective  precinct,  which  shall  constitute  the  register  to  be  used  at  such 
election ;  he  shall  also  cause  to  be  delivered  at  the  same  time  five  copies  of  the 
index  to  said  book. 

History:  Enacted  March  12,  1872;  amended  March  80,  1874,  Code 
Amdts.  1873-4,  p.  20;  March  24,  1876,  Code  Amdts.  1875-6,  p.  25;  March 
27,  1895,  Stats,  and  Amdts.  1895,  pp.  231-232;  March  4,  1899,  Stats,  and 
Amdts.  1899,  p.  62. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Book  of  affida^ts  constitutes  register. 

3.  Distribution  of  books  of  affidavits. 


1.     Applied,  elted,  eonstrved,  referred  to, 

etc..  In:  Frandzen  vs.  County  of  San  Dlegro, 
101  Cal.  317.  819,  86  Paa  Rep.  897  (referred 
to);  Huston  vs.  Anderson,  146  Cal.  320,  326 
(construed),  848  (referred  to  in  dis.  op.),  78 
Pac.   Rep.    626. 

a.     Book  of  affidavits  eoAstltntes  register. 


— Book  of  affidavits  provided  for  by  this 
section  "shall  constitute  the  regrister  to  be 
used  at  such  election"  in  the  precinct — 
Huston  vs.  Anderson,  146  Cal.  820,  825,  78 
Pac.  Rep.  €2S. 

8.  DlstrlbvtloB  of  books  of  affidavits. — 
This  section  directs  clerk  to  distribute 
books  of  affidavits  of  reffistration. — Frand- 
xen  vs.  County  of  San  Dieffo,  101  CaL  817. 
819,  86  Pac  Rep.  897;  Huston  vs.  Anderson. 
146  Cal.  820,  825,  78  Pac  Rep.  626. 


§  1117.  CERTIFIED  COPT  PBIMA  FACIE  EVIDENCE  THAT  PABT7 
IS  AN  ELECTOR.  A  certified  copy  of  an  imcanceled  entry  upon  the  great 
register  is  prima  facie  evidence  that  the  person  named  in  the  entry  is  an 

elector  of  the  county. 

History:     Enaeted   March   12,   1872;    amended   March   80,   1874,   Code 
Amdts.  1873-4,  p.  20. 

As  to  what  eoBatitiitcs  prima  faeie  eridenee^  see  KSRR*S  CYC  OODB  OTV.  PROG.  1 1883 
and  note. 

§1118.  PRIMARY  ELECTIONS;  QUALIFICATIONS  AND  REGISTRA- 
TION OF  VOTERS  AT.  The  qualifications  and  registration  of  voters  at  pri- 
mary elections  shall  be  subject  to  the  same  tests  and  governed  by  the  same 
rules  and  regulations  as  are  in  the  constitution  and  Political  Code  of  this  state 
pstablished  and  prescribed  for  other  elections;  and  the  same  officers  who  pre- 
pare and  furnish  registers  for  general  elections,  as  provided  for  in  this  code, 
shall  prepare  and  furnish  them  for  use  at  primary  elections.  It  shall  be  the 
duty  of  the  proper  officers  to  furnish  the  register,  and  supplements  thereto, 
for  use  at  primary  elections,  which  shall  show  the  names  of  all  voters  entitled 
to  vote  at  such  elections ;  provided,  that 
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Where  a  new  registration  pursuant  to  law  is  not  completed  in  point  of  time 
snilicient  to  permit  of  its  use  at  the  next  ensuing  primary  election,  then  the 
register  used  at  the  last  general  election  in  any  county,  or  city  and  county,  in 
this  state,  may  be  used  at  any  primary  election,  together  with  supplemental 
registers  or  additions  showing  all  additional  registrations,  changes  and  correc- 
tions made  since  the  last  general  registration. 

Histpry:    Became  a  law,  under  constitutioiial  provisioxi,  without  goTemor's 
approval,  March  1,  1899;  In  affect  ixmnodiately* 

§  U19.    8ABIE.    BE6ISTBATI0N  OFFICE  TO  BE  OPEN  FIFT7  DATS. 

All  persons  entitled  to  register  or  vote  at  any  primary  election  in  any  city, 
county,  or  city  and  county,  whose  names  are  not  upon  the  register,  or  who  may 
be  entitled  to  transfer  their  registration,  shall  be  entitled  to  be  registered  or 
transferred  so  as  to  enable  them  to  vote  at  such  primary  election,  and  for  that 
purpose  it  shall  be  the  duty  of  the  officer  charged  with  the  registration  of 
voters  in  each  county,  or  city  and  county,  to  keep  his  oflBce  open  for  at  least 
fifty  days  prior  to  the  fifteen  days  immediately  preceding  such  primary 
election. 

HIatory:    Became  a  law,  under  constitutional  provision,  without  governor's 
approval,  March  1,  1899;  in  effect  ixnmediatelj. 

Applied,  cited,  constmed,  referred  to,  etc.,      22    Pac.    Rep.    215    (mlsclted   for   Pen.   Code 
In:    People  vs.  Fitxpatrlck.  80  Cal.  638,  641.      (1119). 


CHAPTER  IV. 

ELECTION   PRECINCTS. 

9 1127.    Supervisors  to  establish  election  pre-  §  1131.    Board  to  designate  place  in  precinct 

cincts.  for  holding  election. 

§  1128.  Boundaries  must  be  defined.  §  1132.  When  justice  of  peace  to  designate 
§  1129.    Board  may  alter,^  etc.,  precincts.  place  for  holding  election. 

S  1130.    Limitations  on  powers  given  herein. 

§  1127.    SUPERVISORS  TO  ESTABLISH  ELECTION  PRECINCTS.    The 

board  of  supervisors,  or  other  board  having  charge  and  control  of  elections  in 
each  of  the  counties,  and  cities  and  counties,  of  this  state,  shall,  as  soon  before 
a  general  election  as  is  convenient,  proceed  to  divide  such  county,  or  city  and 
county,  into  election  precincts,  of  which  there  shall  be  as  many  as  shall  be 
sufficient  to  make  the  number  of  votes  polled  at  any  one  election  precinct  to 
be  not  more  than  two  hundred,  as  nearly  as  can  be  ascertained. 

Hiatory:    Enacted  March  12,  1872;    amended  MaYch  23,  1887,  Btats.  and 
Amdts.  1886-7,  p.  235;    March  20,  1889,  Stats,  and  Amdts.  1889,  p.  424. 

1.  Applied,  cited,  construed,  referred  to.  ment  to  this  section  board  of  supervisors  Is 

2.  Construction  of  section.  required    to     divide    county,     or    city    and 

1.    A»»II.«.  cited,  eoMtraed.  referred  f ,      J"""*"'  •"»»  *3«*="°"  Precinct,  "as  soon  be- 
•tc.  m:    FraVley   vs.   Phelan.   126   Cal.   S8S       '»"  »  «<'""ii  ?  «  n^    «?",«?  «t 

194,  68  Pac.  Kep.  923  (referred  to).  l'""'^tL'"-  ^'"'*"'  "*  ^^^  ""'  '"'  "  ^'"^ 


Conatmctlon    of    ■eetlon. — By   amend- 


Rep.  923. 


§  1128.    BOUNDABIES  MUST  BE  DEFINED.    In  the  order  establishing 
precincts,  the  boundaries  thereof  must  be  defined. 

Hiatory:     Enacted  March  12,  1872. 

§  1129.    BOABD  MAY  ALTER,  ETC.,  PRECINCTS.    The  board  of  super- 
risers,  or  other  board  having  charge  and  control  of  elections  in  each  of  the 
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counties,  and  cities  and  counties,  of  the  state,  may  from  time  to  time  change 
the  boundaries  of,  create  new,  or  consolidate  established  precincts;  provided, 
that  there  shall  always  be  as  many  precincts  as  shall  be  sufficient  to  make  the 
number  of  votes  polled  at  any  one  precinct  to  be  not  more  than  two  hundred, 
as  nearly  as  can  be  ascertained. 

History:    Enacted  March  12,  1872;   amended  March  20,  1889,  Stats,  and 
AmdtB.  1889,  p.  424. 

such  city  to  draft  charter,  and  an  election 
subsequently  held  to  ratify  action  of  sucb 
board  of  freeholders. — Fragley  vs.  Phelan, 
126   Cal.   383,   894,  68  Pac.  Rep.   923. 

4.  ConaoltdatloB  of  preclncta,  power  of 
board  of  election  conualsaloBeni  of  city  wad 
eountj  of  San  Fraiielaco. — This  section  was 
in  force  within  city  and  county  of  San 
PVancisco  at  dates  of  election  to  secure 
board  of  freeholders  In  such  city  to  draft 
charter  and  an  election  to  ratify  action  of 
such  board,  and  under  this  section  consoli- 
dation of  election  precincts  for  purpose  of 
such  elections  was  within  power  conferred 
upon  such  board  of  election  commissioners. 
— Fragley  vs.  Phelan,  126  CaL  388,  396,  68 
Pac.  Rep.  923. 

5.  Discretion  of  board  of  freebolders  In 
elty  and  coonty  of  San  Francisco. — Readingr 
of  this  section  is  such  that  board  of  free- 
holders of  city  and  county  of  San  Fran- 
cisco migrht  act  In  erood  faith  in  making 
number  of  precincts  such  as.  in  their 
opinion,  would  make  number  of  votes  which 
would  be  polled  at  each  precinct  not  more 
than  two  hundred.  It  was  competent  for 
any  citizen,  if  he  deemed  boundaries  of 
precincts  to  be  in  violation  of  this  section, 
to  seek  their  correction  prior  to  election. 
He  ougrht  not,  after  election  has  taken 
place,  to  be  allowed  to  impeach  it  upon  this 
firround  alone  unless  he  can  show  that  by  • 
reason  thereof  a  fair  election  was  pre- 
vented.— Fragley  vs.  Phelan,  126  Cal.  883, 
897.  398,  68  Pac.  Rep.  923. 

«.     MANDATORY  STATUTES,  1^'HAT  ARB. 

—It  is  only  those  provisions  of  statute 
relatiner  to  time  and  place  of  holding  elec- 
tions, the  qualifications  of  voters,  and  such 
others  as  are  expressly  made  essential 
prerequisites  to  validity  of  election,  that 
are  held  to  be  mandatory;  all  others  are 
directory  merely,  and  failure  to  observe 
them,  caused  by  honest  Ignorance  or  mis- 
take, and  not  resulting:  in  manifest  fraud, 
does  not  afford  g-round  for  rejecting  entire 
vote  of  precinct. — People  ex  rel.  Skelton  vs. 
City  of  Los  Ansreles,  133  Cal.  338,  846.  65 
Pac.  Rep.  749. 

7.  STATUTES  RBGUUATING  FORMA- 
TION OF  TOTING  PRBCINCTS  ARB  DI- 
RECTORY MERELY,  not  mandatory;  so 
that  if  it  should  be  considered  that  wrongr 
statute  was  followed,  or  that  neither  was 
strictly  followed,  election  is  not  void.  This 
section  does  not  declare  that  failure  to 
observe  direction  of  statute  as  to  number 
or  size  of  precincts  shall  Invalidate  elec- 
tion.— People  ex  rel.  Skelton  vs.  City  of 
Los  Angreles,  138  Cal.  388,  844,  €5  Pac  Rep. 
749. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construction  of  directory  provision  as  to 

number  of  votes  polled. 

3.  Construction  of  section — City  and  county 

of  San  Francisco. 

4.  Same — Consolidation    of    precincts,    power 

of  board  of  commissioners  of  city  and 
county  of  San  Francisco. 

5.  Same — Discretion  of  board  of  freeholders 

in  city  and  county  of  San  Francisco. 
G.  Mandatory  statutes,  what  are. 
7.  Statutes    regulating   formation   of   voting 

precincts  are  directory  merely. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Frag-ley  vs.  Phelan, 
126  Cal.  883,  394.  396.  397,  58  Pac.  Rep.  923 
(construed);  People  ex  rel.  Skelton  vs.  City 
of  Los  Angreles,  133  Cal.  838,  345,  65  Pac 
Rep.  749  (referred  to). 

4s  to  etty  elections,  see  post  S  4369  note. 

2.  CONSTRUCTION  OF  DIRECTORY 
PROVISION  AS  TO  NUMBER  OF  TOTES 
POLLED.  —  The  provision  in  this  section 
that  the  precinct  shall  be  sufficient  "to 
make  the  number  of  votes  polled  at  any  one 
precinct  to  be  not  more  than  two  hundred, 
as  nearly  as  can  be  ascertained,"  is  not  to 
be  regrarded  as  Jurisdictional,  but  is  merely 
directory.  The  concluding  clause  "as  near- 
ly as  can  be  ascertained."  shows  that  much 
is  left  to  discretion  of  board,  and,  in  ab- 
sence of  any  showlngr  that,  by  reason  of 
failure  to  observe  this  direction,  fairness  of 
election  or  completeness  of  vote  was  affect- 
ed, act  of  board  in  consolidatlngr  existing: 
precincts  must  be  upheld.  —  Fragley  vs. 
Phelan,  126  CaL  383,  897,  58  Pac.  Rep. 
923. 

S.  CONSTRUCTION  OF  SECTION— City 
and  county  of  Saa  Francisco. — This  section 
as  orlg-lnally  enacted  grave  to  board  of 
supervisors  in  each  county  authority  "from 
time  to  time  to  changre  the  boundaries  of, 
create  new,  or  consolidate  established  pre- 
cincts," but  there  was  no  provision  in  act 
of  1878  for  changing  boundaries  of  election 
precincts,  when  once  made,  until  after  an- 
other greneral  election.  But  this  section  was 
amended  In  1889  so  as  to  authorize  boards 
of  supervisors  to  changre  boundaries,  etc. 
Under  this  section,  as  thus  amended,  au- 
thority of  board  of  election  commissioners 
of  San  Francisco  prior  to  adoption  of 
amendment  to  art.  II  9  6  of  constitution.  In 
1896,  to  consolidate  established  precincts, 
was  without  question,  and,  as  that  amend- 
ment did  not  take  from  them  this  authority, 
they  must  be  held  to  have  been  authorized 
to  consolidate  precincts  for  purposes  of  city 
election   to  secure   board   of  freeholders   in 
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§  U30.  LIMITATIONS  ON  POWERS  GIVEN  HEREIN.  The  following 
limitations  are  imposed  upon  the  powers  given  the  supervisors  in  this  chapter: 

1.  No  precinct  must  be  established  so  as  to  embrace  more  than  one  township, 
nor  in  such  manner  that  its  exterior  limits  cross  the  exterior  boundaries  of  any 
township,  incorporated  town  or  city,  or  any  ward,  district,  or  other  territorial 
subdivision  for  which  local  ofiScers  are  to  be  elected,  except  a  school  or  road 
district. 

History:     Enacted   March    12,    1872;     amended   AprU   16,    1880,   Code 
Amdts.  1880  (Pol.  pt.)>  p.  80;  March  4,  1899,  Stats,  and  Amdts.  1899,  p.  62. 

Applied,  dted,  coB«tni«d,  referred  to,  etc..  County  eaanot   be  divided  Into  assembly 

In:     County  of  Modoc  vs.  Spencer,  103  CaL  districts. — See  brief  in  22  Lb  R.  A.  548. 
498,  502.  37  Pac  Rep.  483  (miscited  for  Pen. 
Code  S1130). 

§  U31.    BOARD  TO  DESIGNATE  PLAGE  IN  PBEOINOT  FOR  HOLDINQ 

ELECTION.  The  board  of  supervisors,  or  other  board  having  charge  and 
control  of  elections  in  each  of  the  counties,  and  cities  and  counties,  of  the  state, 
must,  at  least  twenty-five  days  prior  to  an  election,  issue  its  order  appointing 
boards  of  election,  designating  the  house  or  place  within  the  precinct  where 
the  election  must  be  held,  and  the  ofiSces  to  be  filled,  naming  and  numbering  in 
numerical  order,  commencing  with  number  one,  the  ofiBces  to  be  filled,  unex- 
pired terms  being  designated  next  after  the  full  term ;  but  in  no  event  shall  any 
place  be  selected  for  holding  an  election  that  is  in  a  saloon  or  other  room  or 
place  where  vinous,  spirituous,  or  malt  liquors  are  sold  or  dispensed,  nor  shall 
any  place  be  selected  for  such  purpose  that  is  connected  with  a  saloon  or  other 
room  or  place  where  vinous,  spirituous,  or  malt  liquors  are  sold  or  dispensed 
by  any  door,  window,  or  other  opening. 

History:  Enacted  March  12,  1872;  amended  March  80,  1874,  Coda 
Amdts.  1878-4,  p.  21;  March  20,  1889  Stats,  and  Amdts.  1889,  p.  424; 
March  20,  1899,  Stats,  and  Amdts.  1899,  pp.  133-134. 

•1.  Applied,  cited,  construed,  referred  to.  a.    ELECTION,  WHEN   INVALID.— E lee- 

2.  Election,  when  invalid.  tlon  not  held  at  place  appointed  Is  Invalid. 

3.  There    is   no    failure   to   hold    election   at  — Knowles  vs.  Yeates,  81  CaL  82.  92. 

proper  place,  when.  8,    there  IS   NO  FAILURE  TO  HOLD 

4.  Validity  of  election  depends  upon,  what.  election  at  proper  place,  ^when. — 
1.     applied,  cited,  construed,  re-  There  is  no  failure  to  hold  an  election  at 

FERRED   TO,    etc..    In:     Meyers    vs.    Pond,  proper    place    In    county    where    board    of 

86   Cal.    64.    67,   24   Pac.   Rep.    808    (referred  supervisors  orders  that  it  be  held  at  deslg- 

to);    People  vs.  Eagan,  116  Cal.  287.  290,  48  nated  store — previous  elections  having  been 

Pac.  Rep.  120   (referred  to);    McCarthy  vs.  held    In    building — ^and   all    electors    under- 
wnson.    146  CaL  323,  827,  82  Pac.  Rep.   248    .  stood  such  building  to  bo  designated  place, 

(construed).  where  no  one  objected  to  It.  and  It  Is  clear 

As  to   effect  of  Irresnlarltle*  eoncemlnfc  that   no    one    was   deceived   or   expected   to 

plaee    and     time    of    holdflnip    election,   see  vote    elsewhere.— Hayes   vs.    KIrkwood.    136 


monographic  note  90  Am.  St.  Rep.  65.  66.  CaL  396,  398.  69  Pac.  Rep.  80. 

A>    to    election    proclamntlbna,    see    ante  4.     VALIDITY  OF  ELECTION  DEPENDS 

IS  10S3.   1054.  UPON  Its  being  conducted  at  proper  time  and 

Aa  to  poUlnff-placce,  see  note  83  Am.  Dec.  place.  In  proper  manner,  and  by  proper  per- 

751.  sons  and  officers,  as  required  by  law.     An 

That  time  and  place  of  holding  election*  election  so  held  Is  valid. — Satterlee  vs.  San 

arc  of  anbatancc  of  election,  see  ante  1 1041  Francisco,    23   CaL    814.    820. 
note. 

§  1132.  WHEN  JUSTICE  OF  PEACE  TO  DESIGNATE  PLACE  FOS 
HOLDINQ  ELECTION.  If  the  board  fail  to  desi^ate  the  house  or  plaee  for 
holding  the  election  in  any  precinct,  or,  if  for  any  reason,  it  cannot  be  held  at 
the  house  or  place  designated  by  the  board,  the  justice  of  the  peace  residing 
in  the  township  in  which  such  precinct  is  situated  must,  by  an  order  under  his 
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hand  (copies  of  which  he  must  at  once  post  in  three  public  places  in  the  pre- 
cinct), designate  the  house  or  place,  within  the  precinct.  In  case  of  the  absence 
of  the  justice  of  the  peace,  or  of  his  disability  or  refusal  to  perform  the  duties 
herein  imposed,  then  a  majority  of  the  judges  and  inspectors  of  election  for 
said  precinct  shall  designate  the  place,  within  the  precinct,  for  holding  the 
election,  and  post  the  notices  required  by  this  section ;  provided,  that  in  cities 
or  cities  and  counties  which  are  not  divided  into  townships  for  judicial  pur- 
poses, a  majority  of  the  justices  of  the  peace  residing  in  such  city  or  city  and 
county,  shall  discharge  the  duties  imposed  by  this  section. 

History:     Enacted   March   12,   1872;     amended    March    30,    1874,   Code 
Amdts.  1873-4,  p.  21;    February  12,  1903,  Stats,  and  Amdts.  1903,  p.  18. 

CHAPTER  V. 

BOARDS  OP   ELECTION. 

§  1142.  Boards  of  election,  how  appointed.  §  1146.  Judges  and  clerks  may  administer 
§  1143.    Judges  not  to  be  of  same  political  oaths. 

party.  §  1147.  Clerks  (repealed). 

§  1144.     Same.     [Appointment   of  board  by  §  1148.  Board  and  clerks  to  be  sworn. 

electors,  when.]  §  1149.  Posting  of  precinct  registers. 

§  1145.    Inspectors  of  election ;    powers  of.  §  1150.  Copies  not  to  be  torn  or  defaced. 

§  1142.  BOABDS  OF  ELECTION,  HOW  APPOINTED.  When  an  election 
is  ordered,  the  board  of  supervisors,  or  other  board  having  charge  and  control 
of  elections  in  each  of  the  counties,  and  cities  and  counties,  of  the  state  must 
appoint  officers  of  election  board  from  the  registered  electors  of  each  precinct 
whose  names  appear  upon  the  last  assessment  roll  of  the  county  or  city  and 
county  to  serve  as  election  officers  only  in  the  election  precinct  in  which  they 
are  registered  and  actually  reside  to  constitute  the  election  board  for  such 
precinct,  which  shall  consist  of  two  inspectors,  two  judges,  and  two  clerks; 
the  inspectors,  judges  and  clerks  to  be  apportioned  equally  between  the  two 
political  parties  which,  respectively,  cast  the  highest  and  next  highest  number* 
of  votes  for  governor  at  the  last  general  election ;  the  inspectors  and  judges  so 
appointed  shall  constitute  a  board  of  election  for  such  precinct. 

[Supervisors  must  publish  names.]  And  such  board  of  supervisors  or  other 
board  having  charge  of  elections  must  publish  the  names  of  such  electors  who 
constitute  the  board  of  elections  for  each  election  precinct,  in  some  newspaper 
published  in  the  county  or  city  and  county  where  the  election  is  to  be  held  for 
five  successive  days  at  least  one  week  before  the  day  such  election  is  to  be 
held ;  or  in  a  weekly  paper  published  in  the  county,  for  two  successive  weeks 
prior  to  the  election. 

[Duties  of  election  board.]  Such  board  of  election  shall  canvass  the  votes 
for  such  precinct,  and  must  be  present  at  the  closing  of  the  polls.  The  mem- 
bers of  said  board  shall  relieve  each  other  in  the  duties  of  canvassing  the 
ballots,  which  may  be  conducted  by  at  least  half  of  the  whole  number;  but  the 
final  certificate  shall  be  signed  by  a  majority  of  the  whole. 

[Eligibility.]  No  person  shall  be  eligible  to  act  as  an  officer  of  election  at 
any  precinct  who  has  been  employed  in  any  official  capacity  in  the  county,  or 
city  and  county,  in  the  state,  within  ninety  days  next  preceding  any  election. 
No  person  shall  be  eligible  to  act  as  a  member  of  any  election  board,  or  as  a 
clerk  upon  such  board,  who  cannot  read  and  write  the  English  langunore. 
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[Refiual  to  senre— Penalty.]  Any  person  acting  as  a  member  of  any  election 
board,  or  as  a  clerk  upon  such  board,  who  cannot  read  and  write  the  English 
language,  and  any  person  who  refuses  to  act  upon  such  board,  or  as  a  clerk 
thereof,  after  proper  notification  of  his  appointment,  who  is  otherwise  eligible, 
unless  good  and  sufficient  cause  for  such  refusal  is  shown  to  the  election  board 
or  to  the  board  of  supervisors,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  shall  be  subject  to  a  fine  of  five  hundred  dollars,  and  upon  failure  to 
pay  said  fine  shall  be  imprisoned  in  the  county  jail  of  such  county,  or  city  and 
county,  for  the  period  of  one  day  for  each  one  dollar  of  said  fine. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  21;  March  20,  1889,  Stats,  and  Amdts.  1889,  p.  425; 
March  28,  1895,  Stats,  and  Amdts.  1895,  pp.  302-303;  March  9,  1899,  Stats, 
and  Amdts.  1899,  pp.  85-86;  March  13,  1903,  Stats,  and  Amdts.  1903, 
pp.  133-134. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construction  of  section — Composition  of 

board. 
3,4.  Inelifribility  of  officers,  effect  of. 
5.  Requirement  as  to  signing  of  final  cer- 
tificate. 

1.  appl.ie:d,  citbd,  construbd,  re- 
ferred TO,  etc.,  in:  Meyers  vs.  Pond,  86 
Cal.  64,  65,  66.  67,  68,  69.  24  Pac.  Rep.  808 
(construed). 

Aa  to  ofBcers  of  clcctloA,  see  note  88  Am. 
Dec   752. 

S.  CONSTRUCTION  OP  SECTION— Com- 
poNltloB  of  board. — This  section  as  amended 
by  act  of  March  20,  1889,  did  not  require 
board  of  precinct  registration  of  San  Fran- 
cisco to  be  composed  of  four  persons,  vis. 
two  Inspectors  and  two  judgres.  Instead  of 
three  persons,  to  wit,  one  inspector  and 
two  judges,  as  provided  by  act  of  March  18, 
1878.  The  act  of  March  20,  1889,  made  no 
^hanere,  and  did  not  purport  or  attempt  to 
make  any  changre,  of  persons  who  had 
charg'e  of  regristration  of  voters.  It  dealt 
mainly  and  almost  exclusively  with  matter 
of  holding  elections,  and  so  far  as  it  pro- 
vided for  any  changre  of  officers  at  all,  that 
chanere  related  entirely  to  those  who  were 
to  take  charge  of  election  on  day  of  elec- 
tion, and  not  to  board  of  precinct  registra- 


tion.— ^Meyers   vs.   Pond,   86   CaL   64,   67,   24 
Pac.  Rep.  808. 

S.  INELIGIBILITY  OF  OFFICERS,  EF- 
FECT OF, — Ineligibility  of  election  officers, 
who  were  at  least  de  facto  officers,  will  not 
Invalidate  election  in  absence  of  any  show- 
Ingr  of  fraud  and  when  it  is  manifest  that 
no  injury  resulted  therefrom. — McCarthy  vs. 
Wilson,  146  CaL  823,  828,  82  Pac.  Rep.  243. 

4.  Concedingr  that  certain  members  of 
election  board  were  Ineligible  to  act  thereon 
for  reason  that  they  had  been  county 
or  township  officers  within  ninety  days 
next  preceding  election,  yet,  where  they 
did  act,  they  were  at  least  de  facto  officers 
of  election,  and,  as  such,  their  acts  were 
valid,  in  absence  of  fraud,  even  though 
they  did  not  possess  all  qualifications  re- 
quisite for  office.  Certainly  no  principle 
of  law  would  warrant  disfranchisement  of 
voters  of  precinct  on  ground  of  such  in- 
eligibility.— McCarthy  vs.  Wilson,  146  Cal. 
823,  328,  82  Pac.  Rep.   243. 

5.  REaVIRBMENT  AS  TO  SIGNING  OF 
FINAL  CERTIFICATE.—- This  section  allows 
members  of  election  board  to  relieve  one 
another  in  duty  of  canvassing  vote,  but 
requires  final  certificate  to  be  slgnied  by 
majority  of  whole. — People  vs.  Eagan,  116 
Cal.   287,  290,  48  Pac.  Rep.  120. 


§1143.    JUDGES  NOT  TO  BE  OF  SAME  POLITICAL  PABTY.  The  judges 
appointed  must  not  be  members  of  the  same  political  party. 

History:     Enacted  March  12,  1872. 

§1144.    SAME.    [APPOINTMENT  OF  BOABD  BY  ELECTORS,  WHEN.] 

If  the  board  of  supervisors  fail  to  appoint  the  board  of  election,  or  the  mem- 
bers appointed  do  not  attend  at  the  opening  of  the  polls  on  the  morning  of  the 
election,  the  electors  of  the  precinct  present  at  that  hour  may  appoint  the 
board,  or  supply  the  place  of  an  absent  member  thereof. 

History:     Enacted  March   12,   1872;    amended   March   30,   1874^   Coda 
Amdts.  1873-4,  p.  22. 

§  1145.    INSPECTORS  OF  ELECTION ;  POWERS  OF.    The  inspector  may : 
1.  Administer  all  oaths  required  in  the  progress  of  an  election. 
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2.  Appoint  judges  and  clerks  if,  during  the  progress  of  an  election,  any 
judge  or  clerk  ceases  to  act. 

History:  Enacted  March  12,  1872;  amended  March  20,  1889,  Stats,  and 
Amdts.   1889,  p.  425. 

§1146.  JUDGES  AND  OLESKS  MAY  ADMINISTER  OATHS.  Any  mem- 
ber of  the  board,  or  either  clerk  thereof,  may  administer  and  certify  oaths 
required  to  be  administered  during  progress  of  an  election. 

History:     Enacted  March  12,  1872. 

§1147.    GLEBES  (repealed). 

History:  Enacted  March  12,  1872;  amended  April  16,  1880,  Code 
Amdts.  1880  (Pol.  pt.),  p.  80;  repealed  March  20,  1889,  Stats,  and  Amdts. 
1889,  p.  425. 

§  1148.  BOAKD  AND  CLERKS  TO  BE  SWORN.  Before  opening  the  polls, 
each  member  of  the  board  and  each  clerk  must  take  and  subscribe  an  oath  to 
faithfully  perform  the  duties  imposed  upon  them  by  law.  Any  elector  of  the 
township  may  administer  and  certify  such  oath. 

History:     Enacted  March  12,  1872. 

Am  t0  city  elections,  see  post  9  4369  ana  failure  of  officers  of  election  to  take  oath 
note.  prescribed    does    not    invalidate    election. — 

Failure    to    take    onth,    effect    of.  —  Mere       Whipley   vs.   McKune,   12   CaL   352.   361. 

§  1149.  POSTING  OF  PRECINCT  REGISTERS.  Before  opening  the  polls, 
the  board  must  post,  in  some  separate,  convenient  places,  easy  of  access,  not 
less  than  four  printed  copies  of  the  precinct  registers,  as  last  printed. 

History:     Enacted   March    12,   1872;     amended    March    30,    1874,   Code 
Amdts.  1873-4,  p.  22;    March  18,  1905,  Stats,  and  Amdts.  1905,  p.  195; 
In  effect  immediately. 

§  1150.  COPIES  NOT  TO  BE  TORN  OR  DEFACED.  The  copies  so  posted 
must  be  maintained  during  the  whole  time  of  voting,  and  must  not  in  any 
manner  be  torn  or  defaced. 

History:     Enacted    March  12,  1872. 
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CHAPTER  VL 

OPENINa  AND  CLOSING  OF  THE  POLL.a 


§1160.    Time    of    opening    and    closing   the 

polls. 
81161.    BecesB   (repealed). 


§  1162.    BaUot-boz  to  be  exhibited. 

§  1163.     Proclamation  at  opening  the  polls. 

§  1164.    Proclamation  at  closing  tho  polls. 


§1160.  TIME  OF  0PENIN6  AND  0L08IN6  THE  POLLS.  The  polls 
mnst  be  opened  at  six  o'clock  of  the  momiBg  of  the  day  of  election,  and  must 
be  kept  open  nntil  five  o'clock  in  the  afternoon  of  the  same  day,  when  the 
polls  shall  be  closed. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  22;  March  8,  1876,  Code  Amdts.  1875-6,  p.  25;  March  15, 
1887,  Stats,  and  Amdts.  1886-7,  pp.  149-150;  March  20,  1889,  Stats,  and 
Amdts.  1889,  p.  425;    March  20,  1899,  Stats,  and  Amdts.  1899,  p.  134. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Election    must   be    held    in    substantial 

conformity  with  law. 

3.  Hour  of  closing — Elections  in  city. 
4,5.  Malconduct  on  part  of  election  officers. 

6.  Mandatory  provisions  to  be  liberally  con- 
strued. 
7,8.  Opening  polls,  slight  delay  in,  effect  of. 

9.  Polls  to  be  kept  open  as  prescribed  by 
law. 

10.  Bule  as  to  directory  provisions. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  People  vs.  Seale,  62 
CaL  Tl,  73,  620.  621  (applied);  Tebbe  vs. 
Smith.  108  Cal.  101,  111,  49  Am.  St.  Rep. 
«8,  41  Pac.  Rep.  454,  29  U  R.  A.  673  (re- 
ferred to);  Packwood  vs.  Brownell,  121 
Cal.  478,  480,  53  Pac.  Rep.  1079  (applied); 
Hammond  vs.  San  Leandro,  135  Cal.  460, 
454,  67  Pac  Rep.  692  (construed  with  other 
sections). 

Am  to  cloalBiP  polls  too  aoom,  see  note  90 
Am.  St.  Rep.    79. 

Am  to  effect  of  IrreiroUirltlco  ooneemliiif 
p^Ulns-ploeea,  see  mono8:raphlc  note  90 
Am.  St.  Rep.  75-78. 

Am  to  fallvre  to  eloao  polio  oa  time,  see 
note  90  Am.   St.  Rep.  79. 

As  to  fotlare  to  opea  polio  te  eertola  pre- 
Hoeta,  see  note  90  Am.  St.  Rep.  77. 

Am  to  time  of  election  oiid  of  openlnir  and 
dMloff  poUa,  see  note  83  Am.  Dec  761. 

2.  BI.ECTI01V  MUST  BE  HELD  Ilf  SUB* 
STAKTIAl,     CONFORMmr    WITH    LAW. — 

Neither  notice  of  election  nor  any  other 
proceeding's  must  contravene  provisions  of 
general  election  law.  The  fflvlngr  of  priB- 
scribed  notice  Is  material,  and  time  at 
which  election  will  be  held  is  required  to 
be  stated  in  notice,  and  election  must  be 
held  in  all  respects  as  nearly  as  prac- 
ticable in  conformity  with  general  election 
laws  spedfylngr  time  and  place  of  holding: 
election.  If  election  does  not  conform  with 
greneral  election  law  as  to  time,  election  is 
illegal. — People  vs.  Scale,  62  Cal.  71,  72,  620, 
(21 

S.  HOUR  OF  CLOSING  —  Elections  In 
dtles. — Purpose  of  act  of  1883  was  to  make 
hours  of  election  in  municipalities  uniform 
with  hours  in  state  elections.     At  that  time 


this  code  S 1160  required  polls  to  be  kept 
open  until  sunset,  but  by  this  section  as 
amended  in  1889  requirement  was  that  polls 
must  be  kept  open  until  6  o'clock  on  after- 
noon of  day  of  election;  but  as  it  was  not 
purpose  of  act  of  1883  to  Incorporate  this 
code  S 1160  into  that  act,  when  hour  of 
closing:  general  elections  was  changed  to 
6  o'clock  p.  m.,  it  necessarily  changed  hour 
of  closing  municipal  elections;  and  It  wtm 
proper,  after  act  of  1889,  to  close  polls 
at  6  o'clock  p.  m.  at  an  election  held  in 
city  for  bond  issue.  —  Hammond  vs.  San 
Leandro,  135  Cal.  450,  454,  67  Pac  Rep.  692. 

4.  MALCONDUCT  ON  PART  OF  ELEC- 
TION OFFICERS. — Conduct  of  persons  act- 
ing as  officers  of  election  in  opening  polls 
and  holding  election  at  distance  of  three 
miles  from  place  appointed  by  proper  au- 
thority is  without  any  Just  excuse  and 
unauthorized,  and  in  that  respect  is  mal- 
conduct on  their  part  within  meaning  of 
statute. — Knowles  vs.  Yeates,  31  Cal.  82,  92. 

6.  Where  polls  of  election  precinct  were 
open  until  about  10  o'clock,  and  board  took 
adjournment  for  dinner,  taking  ballot-box 
with  them,  and  leaving  materials,  ballots, 
and  other  things  in  poll-room,  and  there 
were  bystanders  about  polls  at  time  officers 
went  away  to  dinner  to  house  about  one 
hundred  yards  from  polling-place,  provi- 
sions of  law  are  substantially  violated,  and 
votes  cast  thereat  must  be  rejected,  al- 
though no  person  was  deprived  of  voting 
because  polls  were  not  opened  earlier. — 
Tebbe  vs.  Smith.  108  Cal.  101,  111.  113.  49 
Am.  St.  Rep.  68,  41  Pac  Rep.  454,  29  L.  R. 
A.  673. 

«.  MANDATORY  PROVISIONS  TO  BE 
LIBERALLY  CONSTRUED. — Admitting  that 
provision  of  this  section  that  polls  were 
to  be  opened  at  sunrise  on  morning  of  day 
of  election  Is  mandatory,  yet  even  manda- 
tory provisions  of  election  law  are  to  be 
liberally  construed.  How  is  time  of  sun- 
rise, within  meaning  of  statute,  to  be  de- 
termined? If  by  observation  of  appearance 
of  sun's  disk  above  horizon  of  polling-place, 
then  occurrence  of  clouds  or  fog  must  make 
legal  time  to  open  poll  matter  of  guess. 
If  polling-place  is  in  valley  among  moun- 
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taina  It  may  be  sunrise  upon  nelgrhborlngr 
summits  while  it  is  yet  shadow  within  val- 
ley. If  time  is  to  be  flxea  by  reference  to 
almanac,  then,  since  in  month  of  November 
sun  rises  later  or  earlier,  according:  as  we 
reckon  north  or  south  of  any  point,  accu- 
racy can  be  attained  only  by  consultlngr 
tables  calculated  for  exact  latitude  of  pre- 
cinct. These  considerations  Illustrate  dif- 
ficulty, perhaps  impossibility,  which  may 
be  encountered  In  attempt  to  determine 
lawful  time  for  opening  polls  at  given 
precinct.  Therefore  it  must  be,  from  nature 
and  necessity  of  case,  that  legrlslature  In- 
tended that  some  margrln,  even  though 
narrow,  should  be  allowed  for  honest  effort 
to  comply  with  statute,  and  did  not  Intend 
that  vote  of  any  precinct  should  be  Inval- 
idated because  polls  were  not  opened  at 
very  Instant  of  sunrise.  —  Packwood  vs. 
Brownell,  121  Cal.  478,  480,  63  Pac  Rep. 
1049. 

7.  OPENING  POLLS,  SLIGHT  DELAY 
IN,  EFFECT  OF. — Sligrht  delay  In  openlngr 
polls  of  precinct  is  not  such  irregrularlty  as 
will  justify  throwing  out  of  vote.  If  offlcers 
of  election  acted  without  fraudulent  Intent, 
and  only  one  voter  appears  to  have  failed 
to  vote  by  reason  of  such  delay.  —  Ken- 
worthy  vs.  Mast,  141  Cal.  268,  271,  74  Pac. 
Rep.    841. 

8.  Slight  delay  In  opening  polls,  ex- 
plained and  excused  by  absence  of  one  of 
offlcers  and  by  necessity  of  setting  up  the 
booth,  railing,  etc.,  ought  not  to  disenfran- 
chise voters  of  precinct,  in  absence  of  any 

§1161.    RECESS  (repealed). 

History:     Enacted    March   12,   1872;     repealed   March    80,    1874,   Cod« 
Amdts.  1873-4,  p.  23. 

§  1162.  BALLOT-BOX  TO  BE  EXHIBITED.  Before  receiving  aov  ballots 
the  board  must,  in  the  presence  of  any  persons  assembled  at  the  polling-place, 
open  and  exhibit  and  close  the  ballot-box;  and  thereafter  it  must  not  be  re- 
moved from  the  polling-place  or  presence  of  the  bystanders  until  all  the 
ballots  are  counted,  nor  must  it  be  opened  until  after  the  polls  are  finally 

closed.  History:     Enacted  March  12,  1872. 

Applied,  cited,  eoaatrved,  referred  to»  etc,  Aa  to  remoTSI  of  bnllot-box  from  polltes^ 

in:    Tebbe  vs.   Smith,   108   Cal.   101.   111.   49  place   or  presence   o<  bTstmadera,   se^  ante 

Am.  St.  Rep.  68,  41  Paa  Rep.  464,  29  L.  R.  f  1160  note. 
A.  673   (referred  to). 

§  1163.  PBOOLAHATION  AT  OPENING  THE  POLLS.  Before  the  board 
receive  any  ballots,  they  must  cause  it  to  be  proclaimed  aloud  at  the  place  of 
election  that  the  polls  are  open. 

History:     Enacted  March  12,  1872. 

§  1164.  PROCLAMATION  AT  CLOSING  THE  POLLS.  When  the  polls 
are  closed,  that  fact  must  be  proclaimed  aloud  at  the  place  of  election;  and 
after  such  proclamation,  no  ballots  must  be  received;  provided,  that  all  elec- 
tors, who  are  within  the  election  booth,  and  who  have  not  cast  their  ballot,  shall 
be  entitled  to  receive,  mark,  and  deposit  their  ballot. 

History:    Enacted  March  12,  1872;   amended  March  20,  1899,  Stats,  and 
Amdts.  1899,  p.  134. 


Phowlnff  of  actual  injury.  Delay  in  opening 
polls  in  precinct  where  ample  time  is  still 
left  for  receiving:  all  votes  is  much  less 
serious  irregularity  than  premature  closing 
of  polls,  and  yet  it  would  scarcely  be 
contended  that  an  entire  precinct  should 
be  thrown  out  because  poll  was  closed  at 
4  o'clock,  or  even  earlier,  if  at  same  time 
it  appeared  that  every  registered  voter 
bad  deposited  his  ballot  before  closing. — 
Packwood  vs.  Brownell.  121  Cal.  478.  481. 
68  Pac  Rep.  1079. 

9.  POLLS  TO  BB  KEPT  OPEN  AS  PRE- 
SCRIBED BY  LA'W.— Election  held  to  im- 
pose school  tax  in  school  district  is  illegal 
unless  held  in  strict  conformity  with  law. 
in  that  polls  must  be  kept  or  en  as  pre- 
scribed by  law. — People  vs.  Sealo.  52  CaL 
71.  72,  620,  621. 

10.  RULE  AS  TO  DIRECTORY  PROVI- 
SIONS.—  Rule  as  to  directory  provisions 
applies  only  to  minor  and  unsubstantial 
departures  therefrom.  There  may  be  such 
radical  omissions  or  failures  to  comply 
with  essential  terms  of  directory  provisions 
as  will  lead  to  conclusive  presumption  that 
Injury  must  have  followed.  Substantial 
compliance  with  terms  of  directory  provi- 
sions is,  after  all,  required.  And  such 
substantial  compliance  is  not  had  by  strictly 
following  some  provisions  while  essentially 
falling  to  observe  others.  There  must  be 
reasonable  observance  of  all  prescribed  con- 
ditions.— Tebbe  vs.  Smith,  108  Cal.  101,  111, 
49  Am.  St.  Rep.  68,  41  Pao.  Rep.  454.  29  I.. 
R.  A.   673. 
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CHAPTER  VII. 

POLL  LISTa 
§  1174.     Form  of  poll  and  tally  lists.  §  1175.    Want  of  form  not  to  vitiate. 

§  1174.  FORM  OF  POLL  AND  TALLY  LISTS.  The  following  is  the  form 
of  poll  lists  and  tally  lists  to  be  kept  by  boards  and  clerks  of  election. 

Poll  lists  of  the  election  held  in  the  precinct  of ,  in  the  county  of , 

on  the day  of ,  in  the  year  A.  D.  one  thousand  eight  [nine]  hundred 

and .    A  B,  C  D,  and  E  F,  judges,  and  6  H  and  J  K,  clerks  of  said  election, 

were  respectively  sworn  (or  affirmed),  as  the  law  directs,  previous  to  their 
entering  on  the  duties  of  their  respective  oflSces. 

NUMBER  AND  NAME  OF  ELECTORS  VOTING. 


No. 

Name. 

No. 

Name. 

1 
2 

AB 
CD 

3 
4 

EF 
GH 

We  hereby  certify  that  the  numbers  of  electors  voting  at  this  election 
amounts  to . 

Attest : 

G  H,  A  B, 

J  K,  CD, 

Clerks.  E  F, 

Board  of  election. 

Tally  lists.    Names  of  persons  voted  for,  and  for  what  office,  containing  the 
number  of  votes  given  for  each  candidate : 


Governor. 

Representative 

in 

Congress. 

Members  of 

the  Legislature. 

Senate. 

Assembly. 

We  hereby  certify  that  A  B  had votes  for  governor,  and  C  D  had 

votes  for  governor ;  that  E  F  had votes  for  representative  in  congress,  etc. 

G  H,  A  B, 

J  K,  CD, 

Clerks.  E  F, 

Board  of  election. 

History:     Enacted   March   12,   1872;     amended    March   30,    1874,   Code 
Amdts.  1873-4,  p.  23. 

§  1175.    WANT  OF  FORM  NOT  TO  VITIATE.     No  list,  tally,  paper,  or 
certificate  returned  from  any  election,  must  be  set  aside  or  rejected  for  want 
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of  form,  nor  on  account  of  its  not  being  strictly  in  accordance  with  the  direc- 
tions of  this  title,  if  it  can  be  satisfactorily  understood. 

History:     Enacted  March  12^  1872. 

Applied,  cited,  conatraed,  referred  to,  etc,  in:     People    vs.   January,    77    CaL    179,   182, 
19  Pac  Rep.   268    (misclted). 

CHAPTER  VIII. 

ELECTION   TICKETS  AND   BALLOTa 


§  1185.  Ballots  and  other  printing  to  be  at 
public  expense. 

§  1186.  Conventions  may  nominate  candi- 
dates, etc 

S  1187.  Nominations,  how  certified,  and  what 
certificate  to  contain. 

S  1188.  Candidate  may  be  nominated  other- 
wise than  by  political  convention, 
how. 

§  1189.  Where  certificates  are  to  be  filed  for 
state  and  county  offices. 

S  1190.  No  person  to  recommend  two  candi- 
dates [or  to  be  a  candidate  for 
two  offices]. 

§  1191.  Certificates  of  nomination,  to  be  pre- 
served how  long. 

§  1192.  Certificate  of  nomination,  when  to 
be  filed  with  secretary  of  state. 
Vacancies. 

§  1193.  Secretary  of  state  to  certify  names 
of  candidates. 

S  1194.    Duty  of  county  clerk. 

§1195.  Advertising  constitutional  amend- 
ments, etc. 

§  1196.     County  clerks  to  provide  ballots. 

§  1197.    Only  one  form  of  ballot. 

§  1198.  Bound  books  of  ballots;  record  of  to 
be  kept. 

§1199.    Number  of  ballots  to  be  provided. 


§1204. 


§  1205. 
§  1206. 
§  1207. 


§  1200.  £rror  [or  omission  in  name  of  can- 
didate ;   correction  ] . 

§  1201.     Tickets  to  be  delivered. 

§  1202.    Ballot  clerks  to  be  appointed. 

§  1203.     Ballot  boxes. 

Manner  of  voting.    Name  to  be  writ- 
ten on  roster.     Challenge  may  be 
interposed. 
How  voter  shall  prepare  his  baUot. 
Occupancy  of  booths. 
Spoiled  ballots. 

§  1208.  Assistance  to  illiterate  voters.  Who 
shall  render. 

§  1209.    Removal  of  slip  from  ballot. 

§  1210.     Sample  ballots. 

§  1211.    Canvassing  of  votes.     Void  ballots. 

§  1212.  Time  for  voting.  Two  hours  allowed 
employees.  No  deduction  from 
wages. 

9  1213.  False  certificates  of  nomination;  de- 
facing or  destroying,  etc,  certif- 
icates. 

§  1214.  Destruction  of  supplies  and  instruc- 
tion cards  prohibited. 

§  1215.  Secrecy  of  ballot  provided.  Elec- 
tioneering, etc,  within  one  hundred 
feet  prohibited. 

§1216.    Registrar  of  voters;    duties  of. 


§  1185.  BALLOTS  AND  OTHER  PBINTIN6  TO  BE  AT  PUBLIC  EX- 
PENSE.  All  ballots  cast  in  elections  for  public  ofiScers  within  this  state  shall 
be  printed  and  distributed  at  public  expense,  as  hereinafter  provided.  The 
printing  of  general  tickets  and  cards  of  instruction  to  electors  of  each  county, 
and  the  delivery  of  the  same  to  the  election  officers,  shall  be  a  county  charge, 
the  payment  of  which  shall  be  provided  for  in  the  same  manner  as  the  payment 
of  other  county  expenses;  and  the  printing  and  delivering  of  ** municipal 
tickets,*'  and  also  in  case  of  separate  elections  for  city,  city  and  county,  or  town 
officers,  the  printing  and  delivering  of  cards  of  instruction,  shall  be  a  charge 
upon  the  respective  city,  city  and  county,  or  town  in  which  such  "municipal 
tickets*'  and  cards  of  instruction  are  to  be  used,  the  payment  of  which  shall 
be  provided  for  in  the  same  manner  as  the  payment  of  other  city,  city  and 

county,  or  town  expenses. 

History:    Enacted  March  12,  1872;    amended  March  20,  1891,  Stats,  and 
Amdts.  1891,  p.  165. 

Applied,  cited,  construed,  referred  to^  etc.,       64  Pac.  Rep.   738,  42  L.  R.  A.  282   (referred 
in:    Hutchinson  vs.  Brown,  122  Cal.  189,  191,       to). 

§  1186.    CONVENTIONS  MAY  NOMINATE  CANDIDATES,  ETC.     Any 

convention  as  hereinafter  defined  may  make  nominations  of  candidates  for 
public  office,  including  electors  of  president  and  vice-president  of  the  United 
States,  to  he  filled  bv  election  within  the  state. 
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A  oonyention  within  the  meaning  of  this  chapt^  is  an  organized  assemblage 
of  delegates  representing  a  political  party  or  organization.  If  such  convention 
be  assembled  f o  present  candidates  for  public  office  to  be  elected  within  terri- 
tory or  political  division  in  the  whole  of  which  the  provisions  of  sections  thir- 
teen hundred  and  fifty-seven  to  thirteen  hundred  and  seventy-five,  both 
inclusive,  of  this  code  are  mandatory  or  were  in  force  and  effect  at  the  time  of 
the  election  of  delegates  thereto,  then  and  in  such  event  all  the 

Delegates  acting  therein  must  have  been  chosen  at  a  primary  election  held 
nnder  the  provisions  of  said  sections  of  this  code.  If  such  convention  be 
assembled  to  present  candidates  for  public  office  to  be  elected  within  territory 
in  a  portion  of  which  the  said  sections  of  this  code  are  mandatory  or  in  f  orco 
and  effect,  and  in  a  portion  of  which  said  sections  are  not  in  force  or  effect,  then 
and  in  such  event,  the  delegates  acting  in  such  convention  representing  therein 
territory  or  a  political  division  where  such  said  sections  are  in  force  and  effect, 
mnst  have  been  chosen  at  a  primary  election  held  under  the  provisions  thereof. 

pVhen  party  mnst  have  polled  three  per  cent  of  vote.]  If  such  convention 
be  assembled  to  present  candidates  for  public  office  to  be  elected  within  terri- 
tory or  a  political  division  in  no  portion  of  which  said  sections  of  this  code  are 
mandatory  or  in  force  and  effect,  then  and  in  such  event  the  political  party 
which  such  organized  assemblage  of  delegates  represents,  must  have  at  the 
last  election  before  the  holding  of  such  convention  polled  at  least  three  per 
cent  of  the  entire  vote  of  the  state,  or  of  the  county,  city  and  coimty,  district 
or  other  political  division  for  which  nominations  are  to  be  made;  provided, 
that  in  any  political  division  of  this  state  wherein  no  general  election  shall 
have  been  held  after  its  organization,  a  convention  as  last  above  referred  to,  of 
any  political  party  polling  at  least  three  per  cent  of  the  votes  cast  in  the  pre- 
cincts composing  said  political  division,  shall  have  the  same  power,  and  its 
nominations  the  same  effect,  as  though  such  political  division  had  been  organ- 
ized before  the  next  preceding  general  election. 

[Convention  may  appoint  governing  committee.]  Any  conventions  as  herein 
defined  may,  in  addition  to  making  nominations  of  candidates  for  public  office, 
appoint  or  elect  a  governing  committee  for  the  political  party  which  the  dele- 
gates in  such  convention  represent,  for  the  territory  which  is  thus  represented, 
which  committee  shall  serve  for  the  next  ensuing  two  years,  and  until  the  next 
biennial  convention  of  the  party  which  it  represents  has  organized,  but  no 
longer;  provided,  that  in  years  when  a  state  convention  assembles  to  select 
delegates  to  a  national  convention  to  nominate  a  candidate  for  president  and 
for  vice-president  of  the  United  States,  such  state  convention  shall  have  the 
power  to  choose  a  committee  or  governing  body  to  represent  the  party  in  the 
territory  which  such  convention  represents,  which  committee  or  governing 
body  shall  hold  and  exercise  its  power  until  the  next  state  convention  to 
nominate  a  governor  and  other  state  officers  shall  assemble  and  select  its  suc- 
cessors. 

[Kore  than  one  body  claiming  party  name,  etc.,  who  shall  determine.]  When- 
ever there  shall  be  in  any  political  subdivision  of  the  state  more  than  one  body 
claiming  to  represent  a  certain  political  party  or  organization  in  such  territory, 
if  such  political  party  have  a  state  committee,  such  state  committee,  or  its 
executive  committee,  if  it  have  one,  and  has  delegated  such  power  to  it,  may 
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determine  which  of  such  bodies  represents  such  political  party  in  snch  terri« 
tory,  and  such  decision  shall  be  final  and  all  officers  shall  be  bound  thereby. 
The  decision  shall  be  in  writing,  and  shall  name  the  chairman  and  secretary  of 
the  political  committee  for  such  political  subdivision  which  it  recognizes,  and 
shall  be  attested  by  the  secretary  of  the  committee  making  the  decision,  and  a 
duplicate  must  be  filed  with  the  election  commissioners  of  such  political  sub- 
division or  its  clerk,  secretary,  or  registrar  of  voters. 

Hfstory:  Enacted  March  12,  1872;  amended  March  20,  1891,  Stats,  and 
Amdts.  1891,  p.  166;  March  4.  1899  (under  constitutional  provision  with- 
out goTemor's  signature),  Stats,  and  Amdts.  1899,  pp.  58-59;  March  23, 
1901,  Stats,  and  Amdts.  1900-1,  pp.  590-591. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construction  of  section — Party  can  be  rep- 

resented hj  only  one  convention. 

3.  Same — Party  is  entitled  to  nominate  of- 

ficers, when. 

4.  Person    becomes    member    of    nominating 

convention,  when. 

o.  Right  of  nominees  to  place  on  ballot. 

6.  Same — Different    political    parties — Provi- 
sions illegal  and  void. 

1.  APPLIED,  CrTED,  CONSTRITBD,  RB- 
FBRRBD  TO,  etc.,  in:  Eaton  vs.  Brown, 
96  Cal.  S71.  372,  81  Am.  St.  Rep.  225.  81  Pac. 
Rep.  250,  19  Lw  R.  A,  697  (referred  to);  Mo- 
Oonald  vs.  Hlnton,  114  Cal.  484.  486,  46  Pac. 
Rep.  870.  35  L.  R.  A.  162  (construed);  Oay- 
lord  vs.  Curry.  146  Cal.  154,  166,  78  Pac. 
Rep.   548    (construed). 

As  to  conclusiveness  of  decisions  of  po« 
lltlcal  conventions,  see  cases  cited  in  note 
50  Lu   R.   A.   810. 

As  to  conflicting  wightu  of  nominees  of 
conventions  held  by  different  factions  of 
pnrty,  see  post  {1189  and  note. 

As  to  effect  on  election  of  Irrcffularltles 
in  nomination  of  candidates,  see  note  90 
Am.  St.  Rep.  60,  61. 

An  to  validity  of  statute  permlttlnip  can- 
illdnte  to  have  his  name  appear  bnt  once  on 
offlclnl  ballot,  see  note  34  L.  R.  A.  498. 

As  to  irhnt  Is  probably  pioneer  case  on 
Mnbject  of  discrimination  between  political 
imrtles  In  respect  to  olilclal  ballots,  see 
note  15  L.  R.  A.  771. 

For  limitation  of  rl^ht  to  place  on  olB- 
clal  ballot,  to  parties  castlnip  m  certain 
per  cent  of  votes  at  last  election,  see  note 
42  L.  R.  A.   239. 

For  riarht  to  nonUnate  candidates  In  mass 
convention  under  modem  ballot  law,  see 
note  34  Ia  R.  A.   315. 

For  statutes  denying  party  rl^bt  to  have 
candidate  on  official  ballot  unless  It  polled  m 
certain  per  cent  of  votes  cast  at  precedlnip 
election,  see  note  42  L.  R.  A.  287. 

2.  CONSTRUCTIOBT  OF  SE3GTION  — 
Party  can  be  represented  by  only  one  con- 
vention.— ^Thls,  and  the  next  succeedingr 
section,  clearly  contemplate  that  a  political 
party  which,  at  last  election,  polled  at 
least  three  per  cent  of  entire  vote,  can  be 
represented  by  only  one  convention.     Con- 


trary rule  would  certainly  defeat  purpose 
of  law. — McDonald  vs.  Hi  n  ton.  114  Cal. 
484.  486,  46  Pac.  Rep.  870,  85  Lh  R.  A.  152. 

8.  Party  Is  entitled  to  nominate  olBcem, 
when. — ^There  is  an  unmistakable  decl&ra- 
tlon  in  this  section  that,  in  congrresslonal 
districts,  where  provisions  of  primary  elec- 
tion law  are  not  mandatory,  if  political 
party  shall  have  cast  three  per  cent  of 
entire  vote  of  state  at  ffeneral  election.  It 
shall  be  entitled  to  nominate  officers  from 
such  district,  and  to  have  its  nominees 
placed  upon  official  ballot.— Gaylord  va 
Curry,  146  CaL  154,  166,  78  Pac.  Rep.   548. 

4.  PERSON  BElCOMEiS  MBMBESR  OF 
BTOMINATING  OONVBlfTIOlf,  "WUVin.  —  A 
person  elected  by  nominating:  convention  la 
member  thereof,  within  meaning,  and  for 
purposes,  of  statute  against  bribery,  from 
date  of  primary  election  on  which  he  waa 
chosen.— People  vs.  Hurley,  126  Cal.  351. 
864,  68  Pac.  Rep.  814. 

5.  RIGHT  OF  BrOMINBUS  TO  PE.ACR 
ON  BALLOT. — ^Where  political  party  cast 
requisite  number  of  votes  in  greneral  state 
election,  it  is  entitled,  by  virtue  of  that 
fact,  to  have  its  nominees  for  local  and  dis> 
trict  offices  placed  upon  ballot,  even  if  It 
did  not  cast  requisite  percentagre  of  votes 
in  particular  county  or  district  for  which 
nomination  is  made. — Gaylord  vs.  Curry, 
146  Cal.  164,  166,  78  Pac.  Rep.  648. 

«.  Different  political  parties — Provlnfons 
Illegal  and  void. — In  a  late  case,  provision 
of  law  forbiddinsT  nominee's  name  to  be 
placed  upon  official  ticket  more  than  once, 
and  provision  of  law  requiring:  nominee  of 
more  than  one  political  party  to  make  his 
election,  and  further  provision  of  law  for- 
biddlngr  his  name  to  appear  upon  ticket, 
exceptingr  as  nominee  of  one  political 
party,  and  further  provision  of  law^  re- 
quiring: that  the  words  •'No  nomination** 
should  be  placed  on  blank  space  reserved 
for  candidate's  name,  under  indicated  cir- 
cumstances, were  each  and  all  pronounced 
illegral  and  void,  and  nominee  of  more  than 
one  political  party  was  entitled  to  writ  of 
mandate  to  compel  insertion  of  his  name 
under  deslgrnation  of  each  political  party 
which  nominated  him. — Murphy  vs.  Curry. 
137  Cal.  479,  486,  70  Pac.  Rep.  461,  69  L.  R. 
A.  97. 


§1187.  NOMINATIONS,  HOW  CERTIFIED,  AND  WHAT  OERTIFI- 
GATE  TO  CONTAIN.  All  nominations  made  by  any  such  convention  shall 
bp  certified  as  follows:  The  certificate  of  nomination  must  be  in  writing  ai 
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shall  contain  the  name  of  each  person  nominated,  his  residence  and  the  office 
for  which  he  is  nominated,  and  shall  designate  the  party  or  principle  which 
such  convention  represents.  It  shall  be  signed  by  the  chairman  and  secretary 
of  such  convention,  who  shall  add  to  their  signatures  their  respective  places 
of  residence,  and  make  oath  before  an  officer  authorized  to  administer  the 
same  that  the  matter  stated  in  such  certificate  is  true  to  the  best  of  their 
knowledge  and  belief,  and  a  certificate  of  the  oath  shall  be  annexed  to  the 
certificate  of  nomination. 

[May  all  be  included  in  one  certificate.]  The  nominees  may  all  be  nom- 
inated by  one  certificate  or  by  separate  certificates,  and  where  nominees  of 
a  district,  or  supervisorial  convention  are  reported  to  a  state  or  local  con- 
vention in  which  the  delegates  to  such  district  or  supervisorial  conventions 
form  a  portion  of  the  delegates  composing  such  state  or  local  convention,  all 
such  nominees  may  be  included  in  one  certificate  of  nomination  with  the  nom- 
inees of  such  state  or  local  convention,  it  being  specified  for  what  districts  such 
district  nominations  are  made,  and  all  such  nominations  may  be  certified  as 
above  by  the  chairman  and  secretary  of  the  state  or  local  convention. 

[Verified  certificate,  who  may  make.]  If  the  chairman  and  secretary  of  any 
convention  shall  not  deposit  with  the  secretary  of  the  political  party  com- 
mittee representing  the  party  in  the  territory  for  which  such  convention  was 
held,  the  proper  certificate  or  certificates  of  nomination  of  the  nominees  of 
such  convention  verified  as  herein  required  in  due  form  for  filing,  on  or  before 
the  fifth  day  preceding  the  latest  day  provided  by  law  for  filing  such  certifi- 
cate or  certificates  of  nomination,  then  such  certificate  or  certificates  of  nomi- 
nation may  be  made  and  verified  by  the  chairman  and  secretary  of  the  political 
party  which  such  convention  represented,  acting  in  and  for  the  territory  which 
such  convention  represented,  in  the  manner  and  form  hereinbefore  provided, 
and  upon  an  indorsement  being  made  upon  such  certificate  or  certificates  of 
nomination  last  mentioned  by  the  secretary  of  such  committee,  to  the  effect 
that  the  chairman  and  secretary  of  the  proper  convention  did  not  deposit  with 
said  secretary  a  certificate  or  certificates  of  nomination  as  required  by  this 
section,  the  secretary  of  state,  clerk,  registrar  of  voters,  or  proper  officer  with 
whom  such  certificate  or  certificates  are  required  by  law  to  be  filed,  must 
receive  and  file  such  certificate  or  certificates  so  made  by  the  chairman  and 
secretary  of  such  committee,  and  the  same  shall  have  the  same  force  and  effect 
as  if  made  by  the  chairman  and  secretary  of  such  convention ;  provided,  such 
chairman  and  secretary  may  themselves  file  or  cause  to  be  filed  such  certificate 
within  the  time  allowed  by  law ;  and  the  same,  when  so  filed,  if  legal  in  form 
and  substance,  shall  be  the  only  lawful  certificate  of  such  nominations  made 
by  such  convention. 

[Form  of  certificate,  if  made  by  state  convention.]  The  verified  certificate 
of  nominations  made  by  a  state  convention  and  the  districts  thereof,  when 
made  pursuant  to  this  section  by  such  officers  of  such  respective  political  com- 
mittees, shall  be  in  form  substantially  as  follows : 

If  a  statement  of  the  nominations  made  by  a  state  convention  and  the 
district  conventions  thereof: 
To  the  Secretary  of  State  (or  other  proper  officer) : 

The  undersigned,  the  chairman  and  secretary,  respectively,  of  the  (givingr 
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the  party  designation)  state  committee  of  California,  hereby  certify  that  at  a 
meeting  of  the  (giving  the  party  designation)  state  convention,  held  at  the  city 

of on  the days  of ,  nineteen  hundred  and ,  the  following 

nominations  of  candidates  for  public  offices  to  be  voted  for  at  the  next  ensuing 
general  election  were  duly  and  regularly  made  by  said  state  convention  and 
the  district  conventions  thereof: 

Office.  Name  of  Nominee,  Besidenee* 

For  Governor. i 

(Etc.) 

For  Members  of  the  House 
of  Representatives — 

First  District.  i     .    

(Etc.) 

For     Members     of     State 
Board   of  Equalization — 
First  District.  i        

(Etc.) 

For    Railroad    Commission- 
ers— 
First  District.  t i        

(Etc.) 

For  Members  of  State  Sen- 
ate— 

Second  District.  

Fourth  District.  

(Etc.) 

For  Members  of  State  As- 
sembly— 

First  District.  

Second  District.  

I 

Chairman  (insert  name  of  party) 

State  Committee  of  California. 

> 

Secretary  {insert  name  of  party) 

State  Committee  of  California, 

Subscribed  and  sworn  to  before  me  this day  of ,  nineteen  hundred 

and . 

(Seal.)  , 

Notary  Pvhlie. 

[Same — If  made  by  county  mr  district  convention.]  If  a  statement  of  the 
nominations  made  by  a  county  convention  and  the  district  conventions  thereof: 
To  the  Secretary  of  State : 

(or) 
To  the  County  Clerk  (or  other  proper  officer)  of : 

The  imdersigned,  the  chairman  and  secretary,  respectively,  of  the  (insert 
name  of  party)  county  committee  of  the  county  (or  city  and  county)  of 
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hereby  certify  that  at  a  meeting  of  the  (insert  name  of  party)  county  conven- 
tion of  said  connty  (or  city  and  connty)  held  on  the days  of ,  nine- 
teen hundred  and  ^  the  following  nominations  of  candidates  for  public 

offices  to  be  voted  for  at  the  next  ensuing  general  election  therein  were  duly 
and  regularly  made  by  said  county  convention  and  the  district  conventions 
thereof : 

Ofiee,  Name  of  Nominee,  Besidence. 


Chairman  (insert  nam^  of  party) 
County  Committee  of  - 


Secretary  (insert  name  of  party) 
County  Committee  of  - 


Subscribed  and  sworn  to  before  me  this day  of ^  nineteen  hundred 

and . 

(SeaL)  r , 

Notary  Public, 

[Same.    If  made  by  municipal  convention.]    If  a  statement  of  the  nomina- 
tions made  by  a  local  (or  municipal)  convention  and  the  district  conventions 
thereof: 
To  the  County  Clerk  (or  other  proper  officer)  of : 

The  undersigned,  the  chairman  and  secretary,  respectively,  of  the  (insert 
name  of  party,  county  or  local)  committee  of  the  (city  and  county,  city  or 

town)  of hereby  certify  that  at  a  meeting  of  the  (insert  name  of  party, 

local  or  municipal)  convention  of  said  (city  and  county,  city  or  town),  held 
on  the days  of ,  nineteen  hundred  and j  the  following  nomina- 
tions of  candidates  for  public  offices  to  be  voted  for  at  the  next  ensuing  local 
(or  municipal)  election  held  therein,  were  duly  and  regularly  made  by  said 
local  (or  municipal)  convention  and  the  district  conventions  thereof: 

Office,  Name  of  Nominee,  Residence, 


Chairman  (insert  name  of  party, 
county  or  local)  Committee  of  - 


Secretary    (insert   name   of   party, 
county  or  local)  Committee  of 


Subscribed  and  sworn  to  before  me  this day  of ,  nineteen  hundred 

and . 

(Seal.) , 

Notary  Publie, 

[Same.  If  made  by  officer  of  any  convention.]  If  the  certificates  of  nomi- 
nation are  made  by  the  chairman  and  secretary  of  any  such  convention  they 
shall  be  in  substantially  the  same  form  as  the  foregoing,  signed  and  verified 
by  the  chairman  and  secretary  of  the  convention  instead  of  such  officers  of 
such  political  committees. 

HMory:   Enaeted  Mareb  12,  1872;    amended  March  20,  1891,  Stata.  and 
Amdta.  1891,  p.  166;   March  23,  1901,  Stata.  and  Amdta.  1900-1,  pp.  591-594. 
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1.  Applied,  cited,  construed,  referred  to.  >•    Constractiom    of   BectioB.  —  This,    and 

2.  Construction  of  section.  preceding  sectlonp   contemplate   that   polit- 
1.     Applied,  dted,  co..tni«d,  Mferred  to,       J<=»1  Pf^ty  which  at  last  election   polled  at 

etc..  in:     Eaton  vs.  Brown.  96  Cal.  871.  372.  *^*«^  ^\^^^  Pf*"  ^^'J^  ^'  ^^^^^^  ^«^f'  '^^".^^ 

81  Am.  St.  Rep.  225.  81  Pac.  Rep.  250.  17  L.  "^^""^f^^^^J^^  ^^''^^  .""^^ , ''?oV^°ii''";^l^'" 

R.  A.  697    (referred  to);  McDonald  vs.  Hln-  S^"^^f,n''%/^J°  S?"' a    i  .o*  '        ' 

ton,   114   Cal.   484,   486.   46  Pac  Rep.   870,  86  ^^^'  *^"'  86  I-.  R.  A.  152. 
Li.  R.  A.  152  (referred  to). 

§  1188.  CANDIDATE  MAY  BE  NOKINATED  OTHERWISE  THAN  BT 
POLITIOAL  CONVENTION,  HOW.  A  candidate  for  public  office  may  be 
nominated,  otherwise  than  by  a  convention,  in  the  manner  following:  A  cer- 
tificate of  nomination  containing  the  name  of  the  candidate  to  be  nominated, 
with  the  other  information  required  to  be  given  in  the  certificates  provided  for 
in  section  eleven  hundred  and  eighty-seven  of  this  code,  shall  be  signed  by 
electors  residing  within  the  district,  or  political  division  for  which  candidates 
are  to  be  presented,  equal  in  number  to  at  least  three  per  cent  of  the  entire 
vote  cast  at  the  last  preceding  election  in  the  state,  district,  or  political  di- 
vision for  which  the  nomination  is  to  be  made.  Said  petitioners  may  also 
designate  any  number  of  persons,  not  less  than  seven  nor  more  than  twenty- 
five,  each  and  all  of  whom  shall  be  signers  to  said  petition  [,]  to  constitute  a 
committee  representing  the  signers  of  said  certificate,  collectively,  as  a  politi- 
cal party  by  any  name  selected  and  adopted  by  them  in  said  certificate  of 
nomination ;  provided,  said  name  is  not  the  same  or  so  similar  to  that  of  any 
existing  party  as  to  mislead  voters.  The  said  committee  so  designated  shall 
constitute  the  governing  body  or  committee  of  said  party.  Said  signatures 
need  not  be  appended  to  one  paper,  but  each  signer  shall  add  to  his  signature 
his  place  of  residence,  giving  street  and  number,  where  such  designation  by 
street  and  number  can  be  given.  One  of  the  signers  of  each  such  paper  shall 
swear  that  the  statements  therein  made  are  true,  and  that  each  signature  to 
such  paper  appended  is  the  genuine  signature  of  the  person  whose  name  pur- 
ports to  be  thereto  subscribed.  Any  person  signing  to  such  certificate  of 
nomination  any  name  but  his  own,  or  any  person  making  a  false  oath  to  such 
certificate  of  nomination,  shall  be  punished  by  imprisonment  in  the  state  prison 
not  exceeding  five  years.  No  voter  who  votes  at  any  primary  election  of 
delegates  to  any  convention  shall  sign  any  petition  in  favor  of  recommending 
for  nomination  any  person  as  an  independent  candidate  for  any  office  for 
which  candidates  are  to  be  or  shall  have  been  nominated  at  such  conventioa. 
The  clerk  or  officer  with  whom  any  petition  of  any  independent  candidate  is 
filed,  is  authorized  and  directed  to  strike  out  or  disregard  the  name  or  names 
of  any  electors,  who,  upon  examination  of  the  voting  register,  or  otherwise, 
may  be  found  to  have  signed  such  petition  in  violation  of  the  provisions  herein. 

History:    Enacted  March  12,  1872;    amended  March  20,  1891,  Stats,  and 
Amdts.  1891,  p.  166;    March  23,  1898,  Stats,  and  Amdts.  1893,  pp.  303-304; 
by  act  without  governor's  approval,  March  1,  1899,  Stats,  and  Amdts.  1899, 
pp.  32-33;   March  23,  1901,  Stats,  and  Amdts.  1900-1,  pp.  694-595;    In  effect 
immediately. 

1.  Applied,  cited,  construed,  referred  to.  cock.   129  Cal.   826,   82S.   61   Pac.  Rep.  lOTe 

2.  City  council  cannot   be  compelled  to  call       (referred  to);  Blanchard  va.  Hartwell.  131 

election  upon  mere  petition.  ^al.  26S,  267.  63  Pac.  Rep.  849  (construed). 

8.  Presumption  as  to  valid  nomination.  f  *•  ^*^  elertlo..,  see  post  |  4369  and 

^  note. 

1.     APPLIED,  CmCO,  CONSTR1TED,  RE-  A«  to  effect  of  leleseoptaK  dnpltcate  pctl- 

PBRREO  TO,  etc..   In:     Powers   vs.   Hitch-       ttene  by  cvtttaK  off  •IcBatwea  from  uV  b«t 


Tit  n,  eh.  VIII.] 
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«mc  aad   attachlns   them    all    to    that    one, 

see  note  23  L.  R.  A«  838. 

2.  CITY  COUNCIL  CANNOT  BID  COM- 
PELLSD  TO  CACl.  EILESCTION  UPON 
MERE  PESTITION. — A  city  can  only  act 
through  ItB  legislature;  and  neither  this 
section,  nor  any  other,  provides  mode  by 
which  city  council  can  be  compelled  to  call 
an  election  upon  mere  petition. — Blanchard 
TS.  Hartwell,  131  CaL  263,  267,  63  Pac.  Rep. 
349. 

3.  PRESUMPTION  AS  TO  VALID  NOMI- 
HATION. — In    an   action    Involvins:   title   to 


office  of  justice  of  peace  In  certain  town- 
ship, complaint  is  demurrable  where  it 
does  not  allege  or  show  that  officer  was 
nominated  by  petition  or  certificate  con- 
taining signature  of  three  per  cent  of  vote 
cast  at  last  preceding  election  in  town- 
ship, as  prescribed  in  this  section.  In  ab- 
sence of  any  averment  to  contrary,  court 
must  presume  that  defendant  was  nomi- 
nated, and  that  he  was  elected,  and  that 
certificate  of  election  was  duly  issued  to 
him. — Powers  vs.  Hitchcock,  129  Cal.  825, 
328,  61  Pac  Rep.  1076. 


§  1189.  WHERE  GEKTIFIGATES  ABE  TO  BE  FILED  FOB  STATE  AND 
COUNTY  OFFICES.  Certificates  of  nomination  shall  be  filed  with  the  secre- 
tary of  state  for  the  nomination  of  candidates  for  offices  to  be  filled  by  the 
electors  of  the  entire  state,  or  for  members  of  the  state  board  of  equalization, 
state  board  of  railroad  commissioners,  or  house  of  representatives.  Certifi- 
cates of  nomination  shall  be  filed  with  the  clerk  or  secretary  of  the  legislative 
body  of  any  incorporated  city  or  town  for  the  nomination  of  any  candidate  for 
an  office  under  the  government  of  any  city  or  town,  to  be  filled  by  the  electors 
of  such  city  or  town.  For  all  other  nominations  to  public  offices,  certificates 
of  Domination  shall  be  filed  with  the  clerks  of  the  respective  counties  wherein 
the  offices  are  to  be  filled  by  the  electors;  and  where  the  district  or  political 
division  embraces  more  than  one  county,  such  certificate  must  be  filed  with 
the  clerk  of  the  county  in  which  the  candidate  resides ;  and  the  name  of  each 
SQch  candidate,  as  specified  in  the  certificate  of  nomination,  shall  be  certified 
by  said  county  clerk  to  the  county  clerks  of  the  other  counties  within  the 
district  or  political  division  not  less  than  fifteen  days  before  the  day  of 
election. 

History:    Enacted  March  12,  1872;    amended  March  20,  1891,  Stats,  and 
Amdts.  1891,  p.  167. 

1.  Applied,  cited,  constroed,  referred  to. 

2.  Rival  factioDB— Duty  of  Becretary  of  state 

to  determine. 
S.  Same — Party  can  be  represented  by  but 

one  convention. 
1  Same— Which  certificate  to  be  filed,  and 

'which  rejected. 

1.  APPLnCD,  CITED,  CONSTRUED,  RBI- 
PERRED  TO,  etc.,  in:  Murphy  vs.  Curry, 
137  Cal.  479.  480.  70  Pac  Rep.  461,  69  L.  R. 
A.  $7  (referred  to). 

An  to  determlnlDiTy  •■  between  aomtac«« 
•f  •vposinff  factions  of  •  party,  which  Hat 
is  catitlcd  to  a  place  on  ofltdal  ballot,  see 
note  42  L.  R.  A.  214. 

As  to  power  of  a  political  convention  to 
Ksdad  action  on  nomination  once  made 
sad  Bomlnate  a  new  candidate,  see  note  43 
L.  R.  A.   222. 

Per  conflicting  rlsrbta  of  nominees  of 
esBveatlons  bdd  by  different  factions  of 
tbe  party,  see  note  42  L.  R.  A.  232. 

Por  qnestlons  as  to  recnlarlty  of  a  po« 
lltlcal  convention  by  wblcb  nominations  are 
■Mde  wben  there  Is  a  dlspnte  as  to  rl^ht  to 
place  them  on  ofllclal  ballot,  see  notes 
3S  U  R.  A.  146.  152. 

X  RIVAT.  FACnOlfS — ^DUTT  OF  SEC- 
RETARY  OF   STATE  TO  DETERMIlfB. — It 


is  duty  of  secretary  of  state  to.  decide 
which  of  two  certificates  of  nomination  for 
congrress  which  have  been  presented  to 
him  by  those  who  represented  two  distinct 
congressional  conventions  of  the  same 
party  in  same  district  is  issued  by  regu- 
lar convention.  There  is  no  law  to  guide 
him  in  determining  which  is  regular,  and 
he  is  necessarily  compelled  to  resort  to  test 
of  party  usage. — Spelling  vs.  Brown,  122 
Cal.  277.  278.  66  Pac.  Rep.  166. 

8.  Party  ean  be  represented  by  but  one 
convention. — Political  party  can  be  repre- 
sented by  but  one  convention,  and.  in  case 
chairmen  and  secretaries  of  two  rival  con- 
ventions present  certified  lists  of  nomi- 
nees for  filing,  officer  whose  duty  it  is  to  file 
such  certificates  should  determine  which  of 
two  rival  conventions  really  represents 
party,  and  file  its  certificate,  rejecting  other, 
notwithstanding  it  may  be  formally  correct 
and  sufficient. — McDonald  vs.  Hinton,  114 
Cal.  484.  486,  46  Pac  Rep.  870,  36  U  R.  A. 
162. 

4.  Which  certlflcatc  to  be  filed,  and 
which  rejected.  —  Where  state  convention 
nominates  governor,  and  minority  of  con- 
vention, protesting  against  action  of  ma« 
jority.     withdraw,     and     organize     another 
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conventloHp  In  another  room,  but  remaining 
delegates  gro  on  and  nominate  full  ticket, 
appointing  managing  committees,  etc.,  and 
adjourn,  and  minority  convention,  after 
effecting  an  organization,  also  nominate 
full  ticket,  appoint  committees,  etc.,  and 
adjourn,  and  each  set  of  officers,  consisting 
of  chairman  and  secretary,  present  to 
secretary    of    state    certificates    containing 


lists  of  nominees  of  respective  conventions, 
certificate  presented  by  chairman  and 
secretary  of  original  convention  Is  on«f 
which  should  be  filed,,  and  certificate  pre- 
sented by  chairman  and  secretary  of  rival 
convention  should  be  rejected. — Hutchinson 
vs.  Brown,  122  Cal.  185,  191,  194,  64  Pac. 
Rep.   738,   42  U  R.   A.   232. 


§1190.  NO  PERSON  TO  BEGOMMEND  TWO  CANDIDATES  [OB  TO 
BE  A  CANDIDATE  FOB  TWO  OFFICES].  No  certificate  of  nomination 
shall  contain  the  name  of  more  than  one  candidate  for  each  office  to  be  filled. 
No  person  shall  join  in  nominating,  under  the  provisions  of  this  code,  more 
than  one  nominee  for  each  office  to  be  filled ;  and  no  person  who  has  voted  in 
a  convention  for  or  against  a  candidate  for  any  office  shall  join  in  nominating, 
in  any  manner,  any  other  nominee  for  that  office,  and  no  person  shall  accept 
a  nomination  to  more  than  one  office. 

History:  Enacted  March  12,  1872;  amended  March  12,  1885,  Stats, 
and  Amdts.  1885,  p.  114;    March  20,  1891,  Stats,  and  Amdts.  1891,  p.  167. 

For  limitation  of  rlsrbt  of  candidate  to  one  place  on  oAdal  ballot — See  note  43  I*  R. 
A.    239. 

§  1191.  GEBTIFIGATE8  OF  NOMINATION,  TO  BE  PSE8EBVED  HOW 
LONG.  The  secretary  of  state  shall  preserve  in  his  oflSce  for  the  period  of 
two  years  all  certificates  of  nomination  filed  therein  nnder  the  provisions  of 
this  code;  and  each  county  clerk  shall  preserve  in  his  office  for  a  like  period 
all  certificates  of  nomination  filed  therein  under  the  provisions  of  this  code; 
and  each  clerk  or  secretary  of  the  legislative  body  of  any  incorporated  city 
or  town  shall  for  a  like  period  preserve  in  his  office  all  certificates  of  nomina- 
tion filed  therein  under  the  provisions  of  this  code. 

History:  Enacted  March  12,  1872;  amended  March  80,  1874,  Code 
Amdts.  1873-4,  p.  24;  March  16,  1889,  Stats,  and  Amdts.  1889,  pp.  210-211; 
March  20,  1891,  Stats,  and  Amdts.  1891,  p.  167. 

Applied,  cited,  conBtmed,  referred  to,  etc.,  497,  498,  8  Pac.  Rep.  27  (referred  to);  Cof- 
In:  Kirk  vs.  Rhoads,  46  Cal.  398,  404,  405  fey  vs.  Lyman,  92  Cal.  135,  186,  187,  28  Pac. 
(referred   to);   Reynolds   vs.   Snow,   67   Cal.       Rep.  91   (construed). 

§  1192.  CERTIFICATE  OF  NOMINATION,  WHEN  TO  BE  FILED  WITH 
SECRETARY  OF  STATE.  VACANCIES.  Certificates  of  nomination  re- 
quired to  be  filed  with  the  secretary  of  state  shall  be  filed  not  more  than  sixty 
days  and  not  less  than  forty  days  before  the  day  fixed  by  law  for  the  election 
of  the  persons  in  nomination,  when  the  nomination  is  made  by  a  convention, 
and  not  more  than  sixty  days  and  not  less  than  thirty  days  before  the  day  of 
election,  when  the  nomination  is  made  by  electors,  as  provided  in  section  one 
thousand  one  hundred  and  eighty-eight  of  this  code. 

[Same— When  to  be  filed  with  comity  clerks.]  Certificates  of  nomination 
i-equired  to  be  filed  with  the  county  clerks,  or  with  the  clerk  or  secretary  of  the 
legislative  body  of  any  city  or  town,  shall  be  filed  not  more  than  fifty  nor  less 
than  thirty  days  before  the  day  of  election,  when  the  nomination  is  made  by 
a  convention,  and  not  more  than  fifty  days  nor  less  than  twenty  days  before 
the  day  of  election,  when  the  nomination  is  made  by  electors. 

[Duty  of  county  clerks  as  to  nominations  for  senators,  etc.]    The  connty 
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clerk  of  the  county  wherein  certificates  of  nominations  for  senators  and  mem- 
bers of  the  assembly  and  judges  of  the  superior  court  are  required  to  be  filed, 
must,  within  five  days  after  the  filing  of  such  certificates,  make  out  a  copy  of 
snch  certificate  of  nomination,  certify  the  same  under  his  official  seal,  and 
forward  such  copy  or  copies  to  the  secretary  of  state. 

[Vacancies,  how  filled.]  Should  a  vacancy  in  the  list  of  nominees  of  a  con- 
vention occur,  such  vacancy  may  be  filled  by  the  convention ;  or  if  it  has  dele- 
gated to  a  committee  the  power  to  fill  vacancies,  such  committee  may,  upon 
the  occurring  of  such  vacancy,  proceed  to  fill  the  same;  provided,  that  no 
nomination  shall  be  made  or  certified  at  a  period  bef6re  the  day  of  election 
iess  than  the  minimum  number  of  days  provided  for  filing  certificates  of  nomi- 
nation made  under  this  code.  The  chairman  and  secretary  of  the  convention, 
or  of  such  committee,  shall  thereupon  make  and  file  with  the  proper  officer  a 
certificate  setting  forth  the  cause  of  the  vacancy,  the  name  of  the  person 
nominated,  the  office  for  which  he  was  nominated,  the  name  of  the  person  for 
whom  the  new  nominee  is  to  be  substituted,  the  fact  that  the  committee  was 
authorized  to  fill  vacancies,  and  such  further  information  as  is  required  to  be 
given  in  an  original  certificate  of  nomination.  The  county  clerk  of  the  county 
wherein  such  certificate  to  fill  a  vacancy  in  the  list  of  nominees  of  a  convention 
for  senators,  or  members  of  the  assembly,  or  judges  of  the  superior  court, 
must,  within  five  days  after  the  filing  of  such  certificate,  make  out  a  copy  of 
such  certificate,  certify  the  same  under  his  official  seal,  and  forward  such  copy 
or  copies  to  the  secretary  of  state. 

When  a  certificate  to  fill  any  vacancy  shall  be  filed  with  the  secretary  of 
state,  he  shall,  in  certifying  the  nomination  to  the  various  county  clerks, 
insert  the  name  of  the  person  who  has  been  thus  nominated  to  fill  a  vacancy 
in  the  place  of  that  of  the  original  nominee. 

[Withdrawals.]  Any  person  whose  name  has  been  presented  as  a  candi- 
date may,  at  least  five  days  before  the  making  of  the  publication  of  the 
nominations  prescribed  in  this  section,  cause  his  name  to  be  withdrawn  from 
nomination,  by  filing  in  the  office  where  the  original  certificate  of  nomination 
was  filed  bis  request  therefor,  in  writing,  signed  by  him  and  acknowledged 
before  the  county  clerk  of  the  county  in  which  he  resides;  and  no  name  so 
withdrawn  shall  be  printed  on  the  ballot. 

[Piling  certificates,  duty  of  officers.]  Whenever  any  certificate  of  nomi- 
nation is  presented  for  filing  to  any  officer  authorized  to  file  the  same,  such 
officer  shall  forthwith,  upon  receipt  of  the  same  and  before  filing,  examine  the 
same,  and  if  there  is  any  defect,  omission,  or  reason  why  the  same  should  not 
be  filed,  such  officer  shall  then  and  there  forthwith  designate,  in  writing,  the 
defect,  omission,  or  reason  why  such  certificate  cannot  be  filed,  and  return  the 
said  certificate  to  the  person  presenting  the  same,  wijth  such  written  desifjna- 
tion  of  defect,  omission,  or  reason  for  not  filing  the  same;  and  after  the  filing 
of  any  certificate  of  nomination,  no  officer  required  by  law  to  transmit  any 
nomination,  or  to  make  up  or  print  any  ballot,  shall  fail  or  omit  to  transmit 
such  nomination,  or  omit  to  print  the  name  of  any  nominee  or  candidate  named 
in  any  certificate  of  nomination  which  has  been  filed ;  and  unless  a  certificate 
of  nomination  is  returned  as  herein  required,  the  officer  to  whom  the  same 
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is  properly  presented  shall  file  the  same  as  soon  as  he  shall  receive  and  examine 
the  same  as  herein  required,  and  must  file  it  as  of  the  day  it  is  presented. 

History:  Enacted  March  12,  1872;  amended  March  30,  1891,  SUts.  and 
Amdts.  1891,  pp.  167-168;  March  28,  1895,  Stats,  and  Amdts.  1895,  pp.  303- 
304;  March  23,  1901,  Stats,  and  Amdts.  1900-1,  pp.  601-603;  In  effect  im- 
mediately. 

althouerh  thirtieth  day  was  a  holiday.  The 
court  say:  "This  limit  has  been  held 
mandatory  by  every  court  that  ever  passed 
upon  a  similar  statute,  so  far  as  we  can 
ascertain." — State  ex  rel.  Anderson  vs. 
Falley,  9  N.  D.  464,  466.  83  N.  W.  Rep.  913. 
Citing  Ky,  Hollon  vs.  Center,  102  Ky.  119. 
43  S.  W.  Rep.  174.  Neb.  State  ex  rel.  Cas- 
per vs.  Piper,  60  Neb.  40.  41,  69  N.  W.  Rep. 
383.  N.  Y.  In  re  Cuddeback,  39  K.  Y.  Supp. 
888.  8.  D.  Lucas  vs.  RIngsrud,  3  S.  D. 
865,  68  N.  W.  Rep.  426. 

5.  Court  further  say:  "Under  a  man- 
datory statute,  a  default  of  one  day  is  as 
fatal  as  a  default  of  twenty  days.  True 
the  thirty  days  precedingr  day  of  election 
was  Sunday,  and  a  legal  holiday,  under 
16124  revised  codes,  .  .  .  but  this  section  has 
no  application  to  performance  of  act  under 
consideration;  as  day  of  election  always 
falls  on  Tuesday,  it  follows  that  thirty 
days  preceding  day  Is  always  fifth  preced- 
ing Sunday.  It  Is  not  a  case  where  day 
may  or  may  not  fall  upon  Sunday  every 
time.  If  the  holiday  provisions  must  apply 
to  this  time  limit,  then  legislature  fixed 
a  limit  of  thirty  days,  well  knowing  that 
it  must  be  twenty-nine  days  In  every  In- 
stance. This  would  seem  absurd.  .  .  .  But 
this  act  Is  not  appointed  for  a  particular  day, 
and  It  must  be  not  less  than  thirty  days 
before  election.  But  there  is  no  limit  to 
extension  of  this  time.  Certificate  may  be 
filed  any  number  of  days  Inside  of  thirty 
days  before  election;  If  limits  declared  that 
certificate  must  be  filed  on  thirtieth  day 
before  election,  then  statute  would  apply. 
But  distinction  seems  very  clear.  Superior 
court  of  California  has  applied  same  con- 
struction upon  an  Identical  statute  In 
practically  same  facts  in  Orlflln  vs.  Ding- 
ley,  114  Cal.  481,  483,  46  Pac.  Rep.  457."— 
State   ex   rel.   Anderson   vs.   Falley,   supra. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Certificate  need  not  be  filed  unless  pre- 

sented in  time. 
3-5.  Effect  of  holiday  on  filing  of  certificate. 

1.  APPL.IISD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Grifiln  vs.  Dlngley, 
114  Cal.  481,  483,  46  Pac.  tlep.  457  (applied); 
Murphy  vs.  Curry,  137  Cal.  479,  480.  70  Pac 
Rep.  461,  59  L.  R.  A.  97    (referred  to). 

As  to  effect  of  holidays  on  limitation  of 
time  irlth  reference  to  an  act  to  be  done, 
see  ante  SS  12  and  18  and  notes. 

2.  CERTIFICATE  NEED  NOT  BE 
FILED    UNLESS    PRESENTED    IN    TIME. — 

County  clerk  Is  not  required  to  file  cer- 
tificate of  election  if  not  presented  to  him 
within  time  required  by  law. — Griffin  vs. 
Dingley.  114  Cal.  481,  483,  46  Pac.  Rep.  457. 
See  State  ex  rel.  Dahlman  vs.  Piper,  60  Neb. 
25,  69  N.  W.  Rep.  378;  State  ex  rel.  Casper 
vs.  Piper,  60  Neb.  41,  69  N.  W.  Rep.  383. 

8.  EFFECT  OF  HOLIDAY  ON  FILING 
OF  CERTIFICATE.— Where  statute  de- 
clares that  certificate  of  election  shall  be 
filed  "not  less  than  thirty  days  before  day 
of  election,"  filing  within  twenty-eight 
days  before  day  of  election  would  be  a 
manifest  disregard  of  provisions  of 
statute.  Where  last  day  on  which  cer- 
tificate should  be  filed  falls  on  Sunday  and 
following  is  a  legal  holiday,  that  fact  can- 
not operate  to  lessen  time  for  such  filing. — 
Grlfinn  vs.  Dingley,  114  Cal.  481,  483,  46 
Pac.   Rep.    457. 

4.  The  superior  court  of  North  Dakota 
in  passing  upon  a  statute  similar  to  ours, 
under  circumstances  exactly  same  as  stated 
in  foregoing  paragraph,  held  that  certificate 
tendered  on  twenty-ninth  day  before  elec- 
tion could  not  legally  be  filed  by  secretary, 
where  statute  provides  that  it  shall  be  filed 
at  least  thirty  days  before  day  of  election. 


§1193.  SECRETARY  OP  STATE  TO  CERTIPy  NAMES  OP  OANDI- 
DATES.  Not  less  than  twenty-five  days  before  an  election  to  fill  any  public 
office,  the  secretary  of  state  shall  certify  to  the  county  clerk  of  each  county 
within  which  any  of  the  electors  may  by  law  vote  for  candidates  for  such 
office,  the  names  of  each  person  nominated  for  such  office,  as  specified  in  the 
certificate  of  nomination  filed  with  the  secretary  of  state. 

History:    Enacted  March  12,  1872;    amended  March  20,  1891,  Stats,  and 
Amdts.  1891,  p.  168. 

Applied,  cited,  constrved,  referred  to,  etc,  in:     Gaylord  vs.  Curry,  146  Cal.  164,  166,  7S 
Pac  Rep.  648   (referred  to). 

§1194.  DUTY  OP  COUNTY  CLERK.  At  least  fifteen  days  before  an 
election  to  fill  any  public  office,  the  county  clerk  of  each  county  shall  cause 
to  be  sent  to  the  chairman  of  the  county  committee  of  each  organized  political 
party  of  each  county,  the  nominations  to  office  certified  to  him  by  the  secretary 
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of  state,  and  also  all  those  filed  with  the  county  clerk.  In  all  counties  where 
a  new  registration  shall  take  place  preceding  the  next  ensuing  election,  the 
county  clerk  shall  cause  the  name  of  each  voter,  as  enrolled,  to  be  addressed 
upon  an  f?nvelope,  and  also  the  number  of  the  residence  of  said  voter,  or  the 
correct  post-office  address  of  said  voter,  as  the  same  is  written  on  said  register, 
and  which  name  and  address  shall  be  written  on  the  envelope  at  the  time  that 
each  voter  is  duly  registered  thereon. 

[Clerk  to  mail  sample  ballots.]  All  of  said  envelopes  shall  be  securely  kept 
by  the  said  county  clerk,  and  ten  days  before  election  to  fill  any  public  office 
]ie  shall  cause  to  be  folded  and  placed  in  said  envelope  for  mailing,  sample 
ballots  containing  the  nominations  to  office  certified  to  him  by  the  secretary 
of  state,  and  also  all  those  filed  with  the  county  clerk,  each  of  which  shall  bo 
inclosed  in  said  envelope,  and  cause  the  same  to  be  mailed  in  the  United  States 
post-office  as  printed  matter,  for  delivery  to  each  of  said  voters.  The  mailing 
of  all  of  said  envelopes  containing  sample  ballots,  as  aforesaid,  shall  commence 
at  least  ten  days  before  the  time  of  election  to  fill  any  public  office,  as  afore- 
said, and  continue  so  that  all  of  said  envelopes  containing  said  sample  baliot:^ 
shall  have  been  mailed  at  least  three  whole  days  before  the  day  of  election  to 
fill  any  public  office,  as  above  provided. 

If  a  new  registration  does  not  take  place  in  any  county  preceding  the  next 
ensuing  election,  the  county  olerk  shall  cause  envelopes  to  be  addressed  to 
each  voter,  together  with  the  number  of  the  residence  of  said  voter,  or  correct 
post-office  address,  as  the  same  appears  upon  the  register  corrected  at  that  time 
as  the  law  provides,  and  cause  to  be  inclosed  therein  the  nominations  to  office 
certified  to  him,  as  aforesaid,  and  cause  the  same  to  be  mailed  in  the  manner 
and  within  the  time  as  above  provided. 

[Duty  of  clerk  or  secretary  of  incorporated  cities.]  The  clerk  or  the  seert*- 
lary  of  the  legislative  body  of  any  incorporated  city  or  toWn,  with  whom  the 
names  of  any  candidates  have  been  filed,  shall  mail,  in  the  United  States 
post-ofiice,  envelopes  addressed  to  each  voter,  together  with  the  sample  ballots 
inclosed  therein,  the  list  of  nominations  filed  with  him,  in  the  same  manner 
as  the  lists  of  nominations  mailed  by  the  county  clerk,  as  provided  in  this 
section. 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  Stats,  and 
Amdts.  1891,  pp.  168-169;  March  23,  1893,  Stats,  and  Amdts.  1893,  pp.  304- 
305. 

1.  Aoplied,  cited,  construed,  referred  to.  of    county    advertlslngr.      Cost     thereof    Is 

2.  Construction    of   section— County   advertia*      county    charge.  —  Johnson     vs.    County    of 

ujg County  charge.  Yuba,  103  Cal.  638,  640,  37  Pac.  Rep.   528. 

3.  Same — Education    of   voters.  8.     Education     of    voters. — Evident     pur- 

4.  Same — Nature  of  information  to  \)e  ptib-       pose  of  this  statute  is  education  of  voters 

lished.  of    county    In    their    duties    as    electors,    by 

5.  Same— What    publication   is   not   required.       Informing  them  of  names  proposed  for  their 

suffrage   for   various   offices   to   be   filled   at 

1.    APPLIKD,  CITED,  CONSTRUBD,  RE-       j^g  ensuing  election,  and  general  order  and 

FERRBD  TO,  etc..  in:     Johnson  vs.  County       ^^^.^  ,„  ^,hich  names  will  appear  on  ballot 

of  Yuba.  103  Cal.  538.  539,  37  Pac.  Rep.  528       ^^     ^^     ^^^^^^     ^^^^     ^^t^^     ^^y     thus     be 

(constnied).  afforded     opportunity     to     acquaint     them 


Fm  cases  «•  to  political  committees,  see  selves   with   characler   and    fitness    of   such 

note  42  L.  R.  A.  235.  nominees,   and   how   to   mark    their   tickets, 

*•    COlfSTRUCTlON        OF        SECTION —  thus    enabling    them    to    mbre    readily    and 

COUHTY   ADVERTISING   TO    BE    COUNTY  Intelligently   discharge   their   duty   on   elec 

CHARGE. — Publication    of   list    of    nomlna-  tion  day. — Johnson  vs.  County  of  Yuba,  103 

tlons  provided    for    In    this    section  .  Is    part  Cal.  538.  539.  37  Pac.  Rep.  528. 
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BALLOTS — COUNTY  CLBBK  TO  PROVIDB. 


(Pt.ai. 


4.     Nature  of  Information  to  bo  publlahed. 

— It  is  not  an  exact  copy  or  facsimile  of 
official  ballot  that  is  to  be  published  by 
county  clerk  under  this  section,  but  a  "list 
of  nominations";  nor  is  it  contemplated, 
apparently,  that  information  to  be  fur- 
nished by  such  publication  should  be 
necessarily  as  exact  in  all  respects  as  that 
to  be  had  by  voter  by  inspection  of  "sam- 
ple ballot"  provided  for  in  1 1210  post,  to  be 
furnished  to  voters  five  days  before  election 
day,  but  Is  only  to  prepare  mind  of  voter 
in  greneral  way  for  more  ready  under- 
standing: of  such  official  ballot  when  he 
comes  to  vote. — Johnson  vs.  County  of 
Yuba,  103  Cal.  638,  640,  87  Pac.  Rep.  628. 


8.     Wbat    publleatlon    la    not    reqvlrcd. — 

Langruagre  of  this  section  contemplates  only 
publication  of  one  general  list  of  all 
nominations  upon  which  people  of  county 
will  be  called  to  exercise  their  choice.  It 
does  not  require  publication  of  separate 
lists  of  nominations,  each  complete  in 
Itself,  for  each  of  political  subdivisions  of 
county  having  offices  to  fill;  each  list  will 
contain,  besides  names  of  those  nominated 
for  state  and  county  offices,  only  names  of 
district  or  township  nominees  in  county,  to 
be  voted  for  in  particular  district  or 
township. — Johnson  vs.  County  of  Tuba, 
108  CaL  638,  689,  87  Pac.  Rep.  628. 


§1196.    ADVEBTISINa     OONSTTniTIONAL     AMDBNDHENTS,      ETC. 

Whenever  the  legislature  shall  propose  any  amendment  to  the  constitution  of 
this  state,  which  amendment  shall  have  been  passed  in  the  maimer  required  by 
section  one  of  article  eighteen  of  the  constitution,  or  whenever  said  legislature 
shall  submit  any  proposition  to  a  vote  of  the  qualified  electors  of  the  state,  the 
secretary  of  state  shall  duly,  and  not  less  than  twenty-five  days  before  election^ 
certify  the  same  to  the  clerk  of  each  county  of  the  state ; 

Shall  cause  to  be  printed  at  the  state  printing  office,  in  convenient  form, 
one  and  one  half  times  as  many  copies  of  such  amendment  or  proposition  as 
there  are  registered  voters  in  the  state,  and  at  least  thirty  days  before  any 
election  at  which  such  amendment  or  proposition  is  to  be  voted  on,  shall 
furnish  each  county  clerk  in  the  state  with  one  and  one  half  times  as  many 
such  copies  as  there  are  registered  voters  in  his  county.  The  clerk  of  each 
county  shall  thereafter  cause  to  be  mailed  to  each  voter  a  copy  of  said  consti- 
tutional amendment  or  other  proposition  at  the  same  time,  and  in  the  same 
manner,  and  in  the  same  envelope  provided  for  in  section  one  thousand  one 
hundred  and  ninety-four  of  this  code,  and  no  other  publication  thereof  shall 
be  necessary  or  authorized. 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  Stats,  and 
Amdts.  1891,  p.  169;   February  23,  1899,  Stata.  and  Amdts.  1899,  pp.  27-28. 

At  the  same  session  and  on  the  same  day  there  was  passed  an  act  to 
provide  for  the  submission  of  constitutional  amendments '  to  the  electors 
(see  Stats,  and  Amdts.  1899,  p.  24).  This  act  was  held  unconstitutional  in 
so  far  as  it  purported  to  enact  a  new  section:  People  ex  rel.  Attorney- 
General  vs.  Gurry,  130  Cal.  82,  86,  62  Pac  Bep.  516  (Temple,  J.,  dissenting). 


1.  Applied,  cited,  construed,  referred  to« 

2.  Amendment  of  section — Observation. 

8.  Proposed     amendment — ^Invalidity — Certif- 
icate by  secretary  of  state. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FBRRGSD  TO,  etc.,  in:  People  ex  rel. 
Attorney-General  vs.  Curry,  130  Cal.  82,  92, 
62  Pac.  Rep.  616   (referred  to). 

2.  AHBNDMEBrr  OF  SECTION  —  OB- 
SERVATION.— It  is  siErniflcant  that  the 
amendment  of  this  section  was  passed  same 
day  as  act  repealins:  the  act  of  1883 — the 
substantial  difference  between  act  of  1883 
and  amendment  to  code  belnsr  only  in  re- 
erard  to  publication.  It  can  be  fairly  im- 
plied, when  law  directs  secretary  of  state 
to  provide  copies  of  proposed  amendments 
so  many  days  before  election,  that  It 
means    next    sreneral     election     after    they 


have  been  so  proposed.  —  People  ex  reL 
Attorney-General  vs.  Curry,  130  Cal.  82.  93, 
€2  Pac.   Rep.    616. 

8.     PROPOSBD     AMBNDM  BNT  —  INVAL- 
IDITY— Ccrtlllcatc  by  secretary  of  state.— 

Proposed  constitutional  amendment,  pro- 
posed at  extra  session  of  legislature  of 
1900,  was  invalid,  and  secretary  of  state 
was  Justified  in  certifying  amendment  pro- 
posed at  regrular  session  of  1899  in  lieu 
thereof.  The  g^overnor's  proclamation 
omitted  entirely  to  mention  subject  of  pro- 
poslner  constitutional  amendments  at  extra 
session;  and  It  was  constitutional  amend- 
ment proposed  at  regrular  session  of  1899, 
and  not  the  one  proposed  at  the  extra 
session  of  1900,  that  should  have  been  oar- 
tifled. — People  ex  rel.  Attorney-General  vs. 
Curry,  130  Cal.  82.  88,  90,  62  Pac.  Rep.  61i> 
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§  1196.  00T7NTY  GLEBES  TO  PROVIDE  BALLOTS.  Except  as  in  this 
code  otherwise  provided,  it  shall  be  the  duty  of  the  county  clerk  of  each  county 
to  provide  printed  ballots  for  every  election  of  public  officers,  except  elections 
for  city  or  town  officers,  in  which  electors,  or  any  of  the  electors,  within  the 
county  participate,  and  to  cause  to  be  printed  in  the  appropriate  ballot  the 
name  of  every  candidate  whose  name  has  been  certified  to  or  filed  with  the 
county  clerk,  in  the  manner  provided  for  in  this  code.  Ballots  other  than 
those  printed  by  the  respective  county  clerks,  or  the  clerk  or  secretary  of  the 
legislative  body  of  any  incorporated  city  or  town,  according  to  the  provisions 
of  this  code,  shall  not  be  cast  nor  counted  at  any  election.  It  shall  be  the  duty 
of  the  county  clerk  of  any  consolidated  city  and  county  to  provide  separate 
ballots  for  every  election  for  city  and  county  officers  in  which  the  electors,  or 
any  of  the  electors,  of  such  city  or  county  participate,  and  to  cause  to  be 
printed  in  such  separate  ballots  the  name  of  every  candidate  for  a  city  and 
county  office  whose  name  has  been  filed  with  the  proper  officer  in  the  manner 
provided  in  this  code. 

[Separate  ballots.]  It  shall  be  the  duty  of  the  clerk  or  secretary  of  the 
legislative  body  of  any  incorporated  city  or  town  to  provide  separate  ballots 
for  every  election  for  city  or  town  officers  in  which  the  electors,  or  any  of 
the  electors,  of  such  city  or  town  participate,  and  to  cause  to  be  printed  in 
snch  separate  ballots  the  name  of  every  candidate  whose  name  has  been  filed 
with  such  clerk  or  secretary  in  the  manner  provided  for  in  this  code. 

[Size  of  bailotB.]  All  ballots  shall  be  of  the  necessary  size  and  shape  to 
contain  in  parallel  columns  the  names  of  all  the  candidates  nominated  by  each 
of  the  several  political  parties  or  independent  bodies,  together  with  the  neces- 
sary blank  column  hereinafter  provided  for,  and  shall  be  printed  on  tinted 
paper  furnished  by  the  secretary  of  state. 

[Ballot  papw,  secretary  of  state  to  provide.]  It  shall  be  the  duty  of  the 
secretary  of  state  to  obtain,  and  keep  on  hand,  a  sufficient  supply  of  paper  for 
ballots,  and  to  furnish  the  same,  in  quantities  ordered,  to  any  county  clerk, 
or  clerk  or  secretary  of  the  legislative  body  of  any  incorporated  city  or  town, 
upon  payment  by  them  of  the  cost  of  such  paper. 

[Same— Watermark.]  Such  paper  shall  be  watermarked  with  a  design  to  be 
furnished  by  the  secretary  of  state,  in  such  manner  that  the  said  watermark  shall 
he  plainly  discernible  on  the  outside  of  such  ballot  when  folded  according  to  law. 
[Same^— Seoret  design.]  Such  design  shall  be  kept  secret  from  all  persons 
not  engaged  in  the  preparation,  printing,  or  distribution  of  the  paper  or  bal- 
lots, until  the  day  of  election. 

[Sam^— When  changed.]  Such  design  shall  be  changed  for  each  general 
election,  and  the  same  design  shall  not  be  used  again  at  any  general  election 
within  the  space  of  fourteen  years ;  but  at  any  special  or  separate  local  election, 
paper  marked  with  the  design  used  at  the  previous  election  may  be  used. 

[Vota:  may  write  name  of  candidate.]  Nothing  in  this  code  contained  shall 
prevent  any  voter  from  writing  upon  his  ballot  the  name  of  any  person  for 
whom  he  desires  to  vote  for  any  office,  and  such  vote  shall  be  counted  the  same 
as  if  printed  upon  the  ballot,  and  marked  as  voted  for. 

History:  Enacted  March  12  1872;  amended  March  20,  1891,  Stats,  and 
Amdts.  1891,  pp.  169-170;  March  20,  1899,  Stats,  and  Amdts.  1899, 
DD.  134-136. 
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ours:  FORM  of  ballot — parallel  COLUMlfS, 


CPLIIL 


1.  Applied,  cited,  construed,  referred  to. 

2.  Words  "yes"  and  "no,"  when  unnecessary. 


1.  Applied,  cited,  conatrvcd,  referred  to, 

etc.,  In:     Salcido  vs.  Roberts   (Cal.  Feb.  25, 
1902),  67  Pac.  Rep.  1077  (referred  to). 

2.  Words  «ye«»»  and  "no,"  when  nnneces- 
»«ry. — In  preparation  of  ballots  to  be  cast 
upon    question    as    to    whether    there    shall 


be  bonds  Issued  for  construction  of  county 
bridere,  and  where  statute  provides  that 
certain  ballots  shall  be  printed  "for  issue  cf 
bonds,"  and  others  "agralnst  issue  of 
bonds,"  it  is  not  necessary  for  ballots  to 
contain  word  "yes"  after  flrst  phrase,  or 
word  "no"  after  the  neg^atlve  form. — Gib- 
son vs.  Board  of  Supervisors,  80  Cal.  359. 
362,  22  Paa  Rep.  225. 


§  1197.  ONLY  ONE  FORM  OP  BALLOT.  1.  There  shall  be  provided  at 
each  polling-place,  at  each  election  at  which  public  officers  are  voted  for,  but 
one  form  of  ballot  for  all  the  candidates  for  public  office,  and  every  ballot 
shall  contain  the  names  of  all  the  candidates  whose  nominations  for  any  office 
specified  on  the  ballot  have  been  duly  made  and  not  withdrawn,  as  provided 
in  this  code,  together  with  the  title  of  the  office,  arranged  in  tickets  under  the 
titles  of  the  respective  political  parties  as  certified  in  the  certificates  of  nomi- 
nation. The  arrangement  of  the  ballot  shall,  in  general,  conform  as  nearly  as 
practicable  to  the  plan  hereinafter  given. 

[Party  candidates  in  parallel  columns.]  2.  The  list  of  candidates  of  the 
several  parties  shall  be  printed  in  parallel  columns,  each  column  to  be  headed 
by  the  party  name,  in  such  order  as  the  secretary  of  state  may  direct,  pre- 
cedence, however,  being  given  to  the  party  which  polled  the  highest  number 
of  votes  for  governor  at  the  last  preceding  general  election  for  such  officer,  and 
so  on.  The  number  of  such  columns  shall  exceed  by  one  the  number  of  separate 
tickets  of  candidates  to  be  voted  for  at  the  polling-place  for  which  the  ballot 
is  provided,  except  as  otherwise  provided  in  this  section. 

[Style  of  printing.]  The  party  name  shall  be  printed  in  display,  the  name  or 
designation  of  the  office  in  brevier  lower  case,  and  the  name  of  the  candidate 
therefor  in  brevier  capital  type.  The  title  of  the  office,  together  with  the  name 
of  the  candidate  therefor,  shall  be  printed  in  a  space  one  half  inch  in  depth,  and 
at  least  two  inches  in  width,  defined  by  light,  horizontal  ruled  lines,  with  a 
blank  space  on  the  right  thereof  one  half  of  an  inch  wide,  inclosed  by  heavier 
dark  lines,  which  space  (called  the  voting-square),  shall  be  of  the  same  depth 
as  the  space  containing  the  title  of  the  office  and  the  name  of  the  candidate; 
provided,  however,  that  when  two  or  more  persons  are  voted  for,  for  offices 
having  the  same  title,  for  the  same  term,  on  the  same  party  ticket,  as,  for 
instance,  presidential  electors,  the  title  of  the  office  shall  be  printed  in  each 
space,  with  the  name  of  each  candidate  for  such  office,  and  after  such  title 
there  shall  be  stated  the  number  of  persons  to  be  voted  for  for  such  offices  by 
words  in  parenthesis  in  nonpareil  type,  thus:  (vote  for  two),  giving  the 
correct  number  to  be  voted  for,  as  the  case  may  be. 

[Blank  column.]  3.  On  the  right  of  each  ballot  shall  be  a  column  in  which 
shall  be  printed  in  spaces  as  above  provided,  only  the  titles  of  the  offices  for 
which  candidates  may  be  voted  for  by  the  electors  at  the  polling-places  for 
which  such  ballot  is  printed.  Such  column  is  designated  as  the  "blank 
column,"  and  in  such  column  the  voting-squares  shall  be  omitted,  but  in  all 
other  respects  such  blank  column  shall  conform  to  the  political  party  columns 
on  such  ballot.  In  the  space  of  such  column  above  the  heavy  ruled  line  at  the 
top  thereof  shall  be  printed  in  eighteen -point  gothic  capitals  the  words  "blank 
column,"  and  below  such  words  shall  be  printed  in  brevier  capital  type  the 
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foUowiog:  "The  elector  may  write  in  the  column  below,  under  the  title  Of  the 
office,  the  name  of  any  person  whose  name  is  not  printed  upon  the  ballot,  for 
whom  he  desires  to  vote.  Do  not  use  a  voting  stamp,  or  make  any  cross  in 
this  column."  The  heading  of  each  party  or  independent  ticket  shall  be  sep- 
arated from  the  rest  of  the  ticket  by  a  heavy  printed  line. 

[Party  voting-circle.]  4.  Immediately  under  the  heading  of  each  party  or 
independent  ticket  and  above  the  heavy  printed  line  shall  be  inserted  a  printed 
circle  at  least  three  fourths  of  an  inch  in  diameter,  and  of  rmiform  size  and 
appearance  for  all  tickets,  which  shall  be  called  the  party  voting-circle,  in 
which  circle  a  stamp  may  be  made  by  those  who  wish  to  vote  for  such  party 
ticket.  Opposite  such  circle  and  in  the  same  space  shall  be  printed  the  follow- 
uig  words  in  lower  case  brevier  type:  '*To  vote  a  straight  ticket  stamp  a  cross 
(X)  within  this  circle."  The  space  occupied  by  such  circle  and  words  shall 
not  exceed  two  inches  in  length. 

[Independent  nominations.]  5.  In  the  case  of  nominations  provided  for  in 
section  eleven  hundred  and  eighty-eight,  herein  referred  to  as  independent 
tickets,  the  ballot  shall  be  so  arranged  that  at  the  right  of  the  last  column  for 
nominations  made  pursuant  to  section  eleven  hundred  and  eighty-seven  the 
several  tickets  of  the  names  of  the  candidates  nominated  under  section  eleven 
hundred  and  eighty-eight  shall  be  printed  in  one  or  more  columns  according 
to  the  space  required,  having  above  each  of  the  tickets  the  political  or  other 
name  selected  to  designate  such  independent  nominations  and  a  circle  as  afore- 
said to  provide  the  party  voting-circle  for  such  independent  nominations.  The 
independent  tickets  occupying  the  same  column  shall  be  separated  from  each 
other  by  a  solid  black  line  one  eighth  of  an  inch  wide.  At  the  top  of  such 
column,  or  columns,  for  independent  nominations,  shall  be  printed  in  type 
known  as  eighteen-point  gothic  capitals,  the  words  ''Independent  Nomina- 
tions." 

[Column  must  be  filled.]  The  independent  nominations  shall  be  placed  in 
said  column  in  sequence,  preference  being  given  to  the  ofl&ce  of  the  head  of  the 
ticket  and  so  on ;  one  column  must  be  filled  before  another  is  provided. 

[Bord^  on  ballot.]  6.  Each  column  upon  the  ballot  shall  be  bordered  on 
either  side  by  a  broad  solid  printed  line  one  eighth  of  an  inch  wide,  and  the 
edge  of  the  ballot  on  the  left-hand  side  shall  be  trimmed  oflE  up  to  the  border 
cr  solid  line  described,  and  on  the  right-hand  side  shall  be  perforated  along 
the  border  or  solid  line  above  described.  The  ballot  shall  be  so  printed  as  to 
give  each  voter  a  clear  opportunity  to  designate,  by  stamping  a  cross  (X)  in 
a  blank  inclosed  space,  heretofore  designated  as  the  voting-square,  on  the  right 
of  and  after  the  name  of  each  candidate  whose  name  is  printed  on  the  ballot, 
his  choice  of  particular  candidates.  The  ballot  shall  be  printed  on  the  same 
leaf  with  a  stub  and  separated  therefrom  by  a  perforated  line  across  the  top 
of  the  ballot.  On  each  ballot  a  perforated  line  shall  extend  from  top  to 
bottom,  along  the  border  or  solid  line  hereinbefore  described,  one  half  inch 
from  the  right-hand  side  of  such  ballot,  and  upon  the  half-inch  strip  thus 
fonned  there  shall  be  no  printing  except  the  number  of  the  ballot,  which  shall 
be  upon  the  back  of  such  strip,  in  such  position  that  it  shall  appear  on  the 
otitside  when  the  ballot  is  folded. 
[Number  on  ballot.]     The  number  on  each  ballot  shall  be  the  same  as  that  on 
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the  corresponding  stub,  and  the  ballots  and  stubs  shall  be  numbered  consecu- 
tively in  each  county. 

[General  ticket.]  All  ballots  printed  by  county  clerks  or  registrars  of  voters 
other  than  the  separate  ballots  containing  the  names  only  of  candidates  for 
city  and  county  offices,  printed  by  the  county  clerks,  or  registrars  of  voters 
of  consolidated  cities  and  counties,  shall  have  printed  on  the  back,  below  the 
stub,  and  immediately  at  the  left  of  the  center  of  the  ballot,  in  eighteen-point 
gothic  capitals,  the  words  "General  Ticket,"  and,  underneath,  the  respective 
number  of  congressional,  senatorial,  and  assembly  districts  in  which  each 
ballot  is  to  be  voted,  and  all  ballots  printed  by  county  clerks  or  registrars  of 
voters  of  consolidated  cities  and  counties  containing  the  names  of  candidates 
for  city  and  county  officers,  and  also  all  the  ballots  printed  by  the  clerk,  regis- 
trar of  voters,  or  secretary  of  a  legislative  body  of  any  incorporated  city  or 
town,  shall  have  printed  in  the  same  manner,  on  the  back,  the  words  "Munici- 
pal Ticket/' 

[Municipal  ticket.]  All  municipal  tickets  shall  be  printed  on  paper  of  a 
different  tint  from  that  of  the  general  ticket.  On  the  top  of  the  face  of  the 
ballot  the  following  directions  shall  be  printed : 

INSTRUCTIONS  TO  VOTERS: 

To  vote  a  straight  ticket,  stamp  a  cross  (X)  within  the  circle  under  the  party 
heading. 

To  vote  a  split  ticket,  that  is,  for  candidates  of  different  parties,  stamp  a 
cross  (X)  in  the  voting  circle  at  the  head  of  your  party  ticket,  and  a  cross  (X) 
after  each  candidate,  not  on  your  party  ticket,  for  whom  you  desire  to  vote, 
or  stamp  a  cross  (X)  for  each  individual  candidate  for  whom  you  desire  to 
vote,  and  DO  NOT  STAMP  your  party  voting-circle. 

Where  two  or  more  candidates  for  the  same  office  are  to  be  elected  and  you 
desire  to  vote  for  candidates  for  that  office  who  are  on  your  party  ticket,  and 
also  for  candidates  for  that  office  who  are  not  on  such  ticket,  stamp  a  cross 
(X)  after  the  names  of  all  the  candidates  for  that  office  for  whom  you  desire 
to  vote,  whether  they  be  on  your  party  ticket  or  not.  Where  a  party  has  made 
no  nomination  for  an  office,  the  space  for  that  office  in  the  party  column  is 
omitted  on  this  ballot. 

If  a  party  ticket  does  not  contain  the  names  of  candidates  for  all  offices  for 
which  the  voter  may  vote,  he  may,  if  he  vote  the  straight  ticket  of  such  party, 
vote  for  candidates  for  such  offices  so  omitted  by  stamping  a  cross  (X)  in  the 
voting-square  opposite  the  names  of  the  candidates  for  such  offices  on  any 
other  ticket,  or  by  writing  the  names,  if  they  are  not  printed  upon  the  ballot,  in 
the  blank  column  under  the  title  of  the  office.  To  vote  for  a  person  not  on  the 
ballot,  write  the  name  of  such  person,  under  the  title  of  the  office,  in  the  blank 
column,  and  do  not  stamp  a  cross  (X)  after  the  name  written  in  the  blank 
column.  ALL  MARKS  EXCEPT  THE  CROSS  (X)  ARE  PORBIDDE^^. 
ALL  DISTINGUISHING  MARKS  OR  ERASURES  ARE  FORBIDDEN  AND 
MAKE  THE  BALLOT  VOID. 

If  you  WRONGLY  STAMP,  TEAR  or  DEFACE  THIS  BALLOT,  return  it 
to  the  inspector  of  election  and  obtain  another. 

[Style  of  printing  instructions.]     The  caption  "Instructions  to  Voters**  shall 
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be  printed  as  a  side  heading  in  forty-point  gothic  condensed  capital  type, 
aDd  the  body  of  the  instructions  shall  be  printed  in  ten-point  lower  case  gothic, 
except  that  the  words  printed  in  capital  letters  in  the  foregoing  instructions 
shall  be  printed  in  capital  letters  on  the  ballot. 

[Ballots  must  be  uniform.]  7.  All  of  the  ballots  of  the  same  sort  prepared 
by  any  county  clerk  or  registrar  of  voters,  or  clerk  or  secretary  of  a  legis- 
lative body,  or  other  person  having  charge  of  the  preparing  of  such  ballots, 
for  the  same  polling-place,  shall  be  precisely  the  same  size,  arrangement, 
quality,  and  tint  of  paper,  and  kind  of  type,  and  shall  be  printed  with  black 
ink  of  the  same  tint,  so  that  without  the  numbers  on  the  stubs  it  shall  be 
impossible  to  distinguish  any  one  of  the  ballots  from  the  other  ballots  of  the 
same  sort ;  and  the  names  of  all  candidates  printed  upon  the  ballot  shall  be  in 
tjpe  of  the  same  size  and  character. 

[Printing  title  of  office.]  8.  If  two  or  more  officers  are  to  be  elected  for  the 
same  office  for  different  terms,  the  term  for  which  each  candidate  for  such 
office  is  nominated  shall  be  printed  on  the  ballot  as  a  part  of  the  title  of  the 
office.  If,  at  a  general  election,  an  officer  is  to  be  elected  for  a  full  term,  and 
aBother  to  fill  a  vacancy,  the  term  for  which  each  such  candidate  is  nominated 
shall  be  printed  as  a  part  of  the  title  of  the  office,  and  the  name  of  the  candi- 
date to  fill  such  vacancy  shall  be  placed  immediately  following  that  of  the 
candidate  for  the  full  term. 

["No  nomination."]  When  no  nomination  has  been  made  by  a  political 
party,  as  provided  by  law,  for  an  office  to  be  filled  at  the  election,  the  title  of 
such  office  shall  not  be  printed  in  the  party  column,  and  no  voting-space  or 
square  shall  be  provided  in  such  column  for  such  office.  If  any  ticket  or  list 
of  candidates  contains  more  candidates  for  any  office  than  there  are  persons  to 
be  elected  to  such  office,  it  shall  be  deemed  that  no  nomination  has  been  made 
for  such  office. 

[Submission  of  propositions.]  9.  Whenever  any  proposition  or  constitu- 
lional  amendment  is  to  be  submitted  to  the  vote  of  the  people,  there  shall  be 
printed  at  the  right  of  the  blank  colunm,  another  column,  or  columns  with 
voting-squares,  in  which  such  proposition,  or  constitutional  amendment,  shall 
be  designated,  and  opposite  such  proposition,  or  constitutional  amendment,  to 
be  voted  on,  in  separate  lines,  the  words  *'yes,''  and  "no"  shall  be  printed. 
If  an  elector  shall  have  stamped  a  cross  (X)  in  the  voting-square  after  the 
printed  word  "yes,"  his  vote  shall  be  counted  in  favor  of  the  adoption  of  the 
proposition  or  constitutional  amendment ;  if  he  shall  have  stamped  a  cross  (X) 
after  the  printed  word  **no,"  his  vote  shall  be  counted  against  the  adoption  of 
the  same. 

[Form  of  ballot.]     The  ballot  shall  be  printed  in  accordance  with  the  fol- 
lowing form : 
[Indorsement  on  back  of  ballot.] 

GENERAL  TICKET. 
SEVENTH  CONGRESSIONAL  DISTRICT. 
THIRTY-EIGHTH  SENATORIAL  DISTRICT, 
SEVENTT-SECOND  ASSEMBLY  DISTRICT. 
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HiBtery:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4.  p.  73;  March  20,  1891,  SUU.  and  Amdts.  1891,  pp.  170- 
171;  M«rch  23, 1893,  Stats,  and  AmdU.  IS93,  pp.  305-306;  March  18, 1899, 
Stats,  and  Amdts.  1899,  pp.  136-139;  March  14,  1903,  SUts.  and  Amdts. 
1903.  pp.  14M49. 
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4.  Same — Secure*  lecrecy  only,  when. 
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ticket" — Proper  manner  Of  voting. 
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S.  What  must  be  placed  oh  ballot. 
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1.  APPLIISDy  CTTBIl,  CONSTRUED,  RB- 
FERRRD  TO,  etc..  In:  Coffey  vs.  Edmonds, 
S8  Cal.  521,  526  (applied);  Eaton  vs.  Brown, 
96  Cal.  371,  372,  376,  31  Am.  St.  Rep.  225,  31 
Pac  Rep.  250,  17  L.  R.  A,  697  (construed); 
Tebbe  vs.  Smith,  108  Cal.  101,  109,  49  Am. 
St.  Rep.  68,  69,  41  Pac  Rep.  454,  29  L.  R.  A, 
673  (referred  to);  Jennings  vs.  Brown,  114 
Cal.  307,  809.  46  Pac.  Rep.  77,  34  L.  R.  A.  45 
(referred  to);  People  ex  rel.  Attorney- 
General  vs.  Curry,  130  Cal.  82,  92,  93,  62 
Pac.  Rep.  516  (commented  upon);  Patter- 
son vs.  Hanley,  136  Cal.  265,  267,  68  Pac 
Rep.  821  (referred  to);  Murphy  vs.  Curry, 
137  Cal.  479,  480,  70  Pac.  Rep.  461,  69  U  R. 
A-  97  (referred  to);  Salcldo  vs.  Roberts 
(Cal-  Feb.  25,  1902).  67  Pac  Rep.  1077,  1078 
(referred  to). 

As  this  ■ecttoB  oiislnally  stood,  it  pro« 
Tided  for  the  votlnff  of  '^trmlght'*  tlclcets. — 
See  stats.  1891,  pp.  170,  171. 

Aji  to  ballots,  see  monogrraphio  note  by 
Irwin  Taylor.  25  L.  R.  A.  484. 

Am  to  constmction  of  ''Aostrallan  Ballot 
Law,"  see  note  29  L.  R.  A.  330;  briefs  In  15 
K  R.  A.  771.  772;  16  Li.  R  A.  754;  29  U  R. 
A.  671,  674;  30  L.  R.  A.  227,  228,  229. 

Aa  to  form  of  hallot  under  election  laws 
of  Tarfons  mtmtemf  see  note  10  L.  R.  A.  150, 
151. 

Am  to  mandatory  and  directory  provisions 
In  Anatmllan  Ballot  Law,  see  mono^nraphic 
note  49  Am.  St.  Rep.  240-243. 

An  to  nvmber  of  ballots,  see  post  9  1199. 

An  to  pioneer  ease  respeetins  the  use  of 
▼otinff  nuidilne,  nnder  conotitutlonal  pro* 
vision  for  voting;  by  ballot,  see  notes  36  L. 
R.  A.  547,  64  Lw  R.  A.  430. 

As  to  proper  form  of  ballots,  see  note  12 
Lu  R.  A.  551. 

Aa  to  resvlarlty  of  the  priatlns  of  ImiI* 
lota,  see  note  91  Am.  St.  Rep.  685. 

As  to  sticlcer  hallota,  see  note  27  L.  R.  A. 
234. 

As  to  use  of  paster  ballots,  see  note  40 
L.  R.  A.  617. 

As  to  waiver  of  Irregmlarities  in  ballots, 
see  notes  31  Am.  St.  Rep.  319;  33  Am.  St. 
Rep.  510. 

As  to  what  marlc  npon  a  Iwllot  will  in- 
validate it,  see  post  51211. 

As  to  what  is  prohibited  generally  with 
respeet  to  ballots,  see  post  §  1215. 

(?onatitntionality  of  <<AnstraIlan  Ballot" 
atatvtes,  see  note  16  Lb  R  A.  754,  755. 

2.  AUSTRALIAN  BALLOT  SYSTBM  — 
Adoption  of. — In  1891,  leerlslature,  by  series 
of  amendment  to  this  code,  Ingrrafted 
upon  our  election  law  system  of  voting  by 
means  of  what  is  popularly  known  as  re- 
formed or  Australian  ballot — Eaton  vs. 
Brown,  96  Cal.  371,  372,  81  Am.  St.  Rep.  225, 
31  Pac.  Rep.  250,  17  L.  R.  A.  697. 

S.  Main  feature  of. — Main  feature  of  re- 
formed or  Australian  ballot  system  is 
uniform  official  ballot,  printed  and  sup- 
plied by  proper  public  officers,  containing: 
names  of  all  candidates  to  be  voted  for, 
upon  wh;ich  voter  desigrnates  his  choice  by 
stamping  a  cross.  In  all  cases,  this  may 
be  done  by  stampingr  the  cross  opposite 
of  e«ich  candidate  for  whom  elector 
Pol.  C— 18 


desires  to  cast  his  vote. — Eaton  vs.  Brown, 
96  Cal.  371,  372,  376,  31  Am.  St.  Rep.  225, 
31  Pac.  Rep.  250,  17  L.  R.  A.  697. 

4»  Secures  secrecy  only,  when. — ^The  so- 
called  Australian  ballot  system  only  se- 
cures secrecy  in  voting  when  elector  de- 
sires It,  and  has  sufficient  Independence  to 
insist  upon  it.  But  a  voter  can,  and  by  one 
who  has  sufficient  power  over  him  may  be 
forced  to,  so  mark  his  ballot  that  it  can 
be  identified.  Many  ways  could  be  sug- 
gested in  which  this  could  be  done  without 
destroying  legality  of  ballot. — Jennings  vs. 
Brown,  114  Cal.  307,  309,  46  Pac  Rep.  77,  34 
Lw  R.  A.   46. 

S.  BALLOT,  l^THAT  IS.  — A  ballot  is 
paper  ticket  containing  names  of  persons 
for  whom  elector  intends  to  vote,  and 
designating  office  to  which  each  person  so 
named  is  intended  by  him  to  be  chosen. — 
People  ex  reL  Budd  vs.  Holden,  28  Cal.  123, 
136. 

e.     CONSTRUCTION     OF    SBCTION.  — By 

this  section,  and  sections  to  which  it  re- 
fers, it  was  intended  that  only  parties 
polling  three  per  cent  of  entire  vote  cast  at 
last  election  should  have  heading  upon 
ticket.  Such  being  fact.  It  would  appear 
-that  party  designation  printed  at  head  of 
tickets  would  discriminate  in  favor  of  cer- 
tain parties,  and  would  therefore  be  lack- 
ing in  that  uniformity  of  operation 
demanded  by  constitution.  —  Eaton  vs. 
Brown,  96  Cal.  371,  376,  31  Am.  St.  Rep.  225, 
31  Pac.  Rep.  250,  17  L.  R.  A.  697. 

7.  Unconstltntional  clavse  —  <<Straight 
ticket" — Proper  manner  of  votlnir. — Clause 
in  this  section  providing  for  voting  of 
straight  tickets  by  stamplr.g  such  tickets, 
opposite  names  of  certain  parties  printed 
at  head  of  such  tickets,  was  pronounced 
unconstitutional.  In  that  it  lacked  uniform 
operation  of  election  laws.  Court  said 
there  should  be  no  voting  by  stamping 
such  designation,  and  that  voters  could  ex- 
press their  opinions  only  by  placing  stamp 
opposite  name  of  their  candidate  for  each 
office,  or  by  writing  name  of  candidate  in 
blank  space  left  thereon,  or  their  answer 
to  each  question,  or  proposition,  or  pro- 
posed amendment  to  constitution,  except- 
ing only  In  case  of  presidential  electors, 
who  may,  under  the  law,  be  voted  for  in 
groups  by  single  impression  of  stamp. — 
Eaton  vs.  Brown,  96  Cal.  371,  375,  31  Am. 
St.  Rep.  225,  81  Pac.  Rep.  250,  17  L.  R.  A. 
697. 

8.  MANDATORY  PROVISIONS  TO  BE 
LIBERALLY     CONSTRUED.— While     all     of 

provisions  of  election  law  are  mandatory, 
they  should  be  liberally  construed. — Jen- 
nings vs.  Brown,  114  Cal.  307,  309,  46  Pac. 
Rep.   77,  34  L.  R  A.  45. 

0.  WHAT  MUST  BE  PLACED  ON  BAL- 
LOT.— In  printing  tickets,  clerk  is  required 
by  this  section  to  place  upon  them  the  fol- 
lowing: **To  vote  for  a  person,  stamp  a 
cross  (X)  in  the  square  at  the  right  of  the 
name." — ^Tebbe  vs.  Smith,  108  Cal.  101.  109, 
49  Am.  St.  Rep.  68,  69,  41  Pac.  Rep.  454,  29 
L^  R.  A.   673. 
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§1198.    BOXTND  BOOKS  OF  BALLOTS;  BEOOBD  OF  TO  BE  KEPT.    All 

ballots,  when  printed,  shall  be  bound  in  stub  books  of  one  hundred  ballots  each. 
A  record  of  the  number  of  ballots  printed  by  them  shall  be  kept  by  the  re- 
spective county  clerks,  and  by  the  clerk  or  secretary  of  the  legislative  body  of 
each  incorporated  city  or  town. 

History:     Enacted   March   12,   1872;     amended   March   30,   1874,   Code 
Amdts.  1873-4,  p.  26;   March  20,  1891,  Stats,  and  Amdta.  1891,  p.  172. 

§  1199.  NX7MBEB  OF  BALLOTS  TO  BE  PROVIDED.  The  county  clerk 
of  each  county  shall  provide  for  each  election  precinct  in  the  county,  not  less 
than  one  hundred  general  tickets  for  every  fifty  or  fraction  of  fifty  electors 
registered  in  the  election  precinct;  and  in  case  of  a  consolidated  city  and 
county,  an  equal  number  of  municipal  tickets,  when  any  city  and  county 
officers  are  to  be  elected ;  and  the  clerk  or  secretary  of  the  legislative  body  of 
any  incorporated  city  or  town  shall  furnish  a  like  number  of  municipal  tickets 
when  any  city  or  town  officer  is  to  be  elected. 

[Unused  ballots  to  be  destroyed— AfSdavit  of  clerk.]  And  upon  the  day  of 
an  election,  immediately  upon  the  arrival  of  the  hour  when  the  polls  are  re- 
quired by  law  to  be  closed,  the  county  clerk  in  each  county  shall  openly,  in 
his  main  office,  in  the  presence  of  as  many  persons  as  may  there  assemble  to 
observe  his  act,  proceed  to  destroy  every  unused  ballot  which  shall  have 
remained  in  his  possession,  custody,  or  control,  and  forthwith  make  and  file 
his  aflBdavit,  in  writing,  as  to  the  number  of  ballots  so  destroyed. 

H [story:    Enacted  March  12,  1872;    amended  March  20,  1891,  Stats,  and 
Amdts.  1891,  p.  172;    March  28,  1895,  Stats,  and  Amdts.  1895,  pp.  304-305. 

§1200.  EBBOB  [OB  OMISSION  IN  NAME  OF  CANDIDATES;  GOR- 
BECTION].  Whenever  it  shall  appear  by  affidavit  that  an  error  or  omission 
has  occurred  in  the  publication  of  the  name  or  description  of  the  candidates 
nominated  for  office,  or  in  the  printing  of  the  ballots,  the  superior  court  of  the 
county,  or  the  judge  thereof,  shall,  upon  application  by  any  elector,  by  order, 
require  the  county  clerk  to  correct  such  error,  or  to  show  cause  why  such 
error  should  not  be  corrected. 

History:    Enacted  March  12,  1872;    amended  March  20,  1891,  Stats,  and 
Amdts.  1891,  p.  172. 

Printer's  mlstalce,  effect  of. — There  are  printer's  mistake  in  description  of  ofllce 
circumstances  under  which  obvious  inten-  in  ballots. — In^lls  vs.  Shepherd,  67  Cal.  469. 
tion    of    electors    cannot    be    defeated    by       470,  8  Pac.  Rep.  5. 

§  1201.  TICKETS  TO  BE  DELIVEBED.  Before  the  opening  of  the  polls 
at  any  election  within  any  county,  the  county  clerk  of  the  county  shall  cause 
to  be  delivered  to  the  boards  of  election  of  each  election  precinct  which  is 
within  the  county,  and  in  which  the  election  is  to  be  held,  at  the  polling-place 
of  the  election  precinct,  the  proper  number  of  general  tickets  of  the  kind  to  be 
used  in  the  election  precinct,  in  sealed  packages,  with  marks  on  the  outside 
clearly  designating  the  precinct  or  polling-place  for  which  they  are  intended, 
and  the  number  of  ballots  inclosed,  and  in  case  of  a  consolidated  city  and 
county,  also  a  like  number  of  municipal  tickets ;  and  the  clerk  or  secretary  ot 
any  incorporated  city  or  town  shall  in  like  manner  cause  to  be  delivered  the 
proper  number  of  municipal  tickets. 

[Keceipt  therefor.]     The  county  clerk,  clerk,  or  secretary  shall  prepare  a 
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receipt  for  each  polling-place,  enumerating  the  packages,  and  stating  the  time 
and  day  and  date  when  the  same  were  delivered  by  him  to  the  inspectors  of 
election.  The  inspectors  of  election  shall  sign  said  receipt  upon  receipt  of  the 
packages,  which  shall  forthwith  be  returned  and  filed. 

[Messengers — Gompensation.]  The  county  clerk,  clerk,  and  secretary,  re- 
spectively, shall  have  authority  to  employ  such  messengers  as  may  be  neces- 
sary to  insure  the  safe  and  expeditious  delivery  of  the  ballots  to  the  inspectors 
or  judges  of  election,  as  provided  in  this  code,  and  the  board  of  supervisors, 
or  other  board  or  body  having  the  control  of  elections,  shall  allow  such  mes- 
5enger8  a  reasonable  compensation  for  their  services,  to  be  paid  as  other  elec- 
tion expenses  are  paid. 

[Prevention  of  election  hy  destruction  of  ballots — New  election.]    In  case  of 

the  prevention  of  an  election  in  any  precinct  by  the  loss  or  the  destruction  of 

the  ballots  intended  for  that  precinct,  the  inspector,  or  other  election  officer  for 

that  precinct,  shall  make  an  affidavit  setting  forth  the  fact,  swear  to  the  same 

before  an  officer  authorized  to  administer  oaths,  and  transmit  it  to  the  governor 

of  this  state.    Upon  receipt  of  such  affidavit,  the  governor  may  order  a  new 

election  in  such  precinct,  and  upon  the  application  of  any  candidate  for  any 

office  to  be  voted  for  by  the  electors  of  such  precinct,  the  governor  shall  order 

a  new  election  in  such  precinct. 

Histor/:    Enacted  March  12,  1872;   amended  March  20,  1891,  Stats,  and 
Amdts.  1891,  pp.  172-173. 

§  1202.  BALLOT-GLESKS  TO  BE  APPOINTED.  At  the  same  time  and 
in  the  same  manner  as  inspectors  and  judges  of  election  are  now  appointed  in 
this  state,  two  ballot-clerks  for  each  election  precinct  in  the  state  shall  be 
appomted,  whose  duty  it  shall  be  to  have  charge  of  the  ballots  on  the  day  of 
election,  and  to  furnish  them  to  the  voters  in  the  manner  hereinafter  provided. 

[Qualification  and  compensation.]  Such  ballot-clerks  shall  be  electors  of  the 
precinct  from  which  they  are  appointed,  and  shall  be  paid  the  same  compensa- 
tion as  inspectors  of  election. 

[To  be  chosen  from  what  party.]  In  making  appointments  of  such  ballot- 
clerks,  one  of  them  shall  be  taken  from  the  political  party  that  polled  the 
largest  number  of  votes  at  the  last  preceding  general  election,  and  the  other 
from  the  party  that  polled  the  next  largest  number  of  votes  at  such  general 
election. 

[Service — Additional  clerks.]  They  shall  act  as  additional  clerks  of  election 
when  the  polls  are  closed,  and  they  shall  serve  until  the  votes  are  counted  and 
the  returns  are  signed ; 

[Additional  election  officers,  when.]  Provided,  that  whenever  a  general  and 
municipal  election  shall  be  held  at  the  same  time,  there  shall  be  appointed  one 
additional  inspector,  one  additional  judge,  and  two  additional  clerks  in  the 
manner  now  provided  by  law. 

H [story:    Enacted  March  12,  1872;    amended  March  20,  1891,  Stats,  and 
Amdts.  1891,  p.  173;    March  23,  1893,  Stats,  and  Amdts.  1893,  p.  303. 

§  1203.  BALLOT-BOXES.  All  officers  upon  whom  is  imposed  by  law  of  the 
state  the  duty  of  designating  polling-places,  shall  cause  such  polling-places  to 
be  suitably  provided  with  a  ballot-box,  to  be  marked  on  the  outside  "General 
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Tickets,"  and  when  any  city,  city  and  county,  or  town  officers  are  to  be  elected, 
a  second  ballot-box,  to  be  marked  on  the  outside  ** Municipal  Tickets"; 

[Voting  booths.]  And  shall  also  provide  a  sufficient  number  of  places, 
booths,  or  compartments,  at  or  in  which  voters  may  conveniently  mark  their 
ballots,  so  that  in  the  marking  thereof  they  may  be  screened  from  the  observa- 
tion of  others;  and  a  guard-rail  shall  be  so  constructed  and  placed  that  only 
such  persons  as  are  inside  said  rail  can  approach  within  six  feet  of  the  ballot- 
boxes,  and  of  such  booths  or  compartments.  The  arrangements  shall  be  such 
that  neither  the  ballot-boxes  nor  the  box-booths  or  compartments  shall  be 
hidden  from  the  view  of  those  just  outside  the  said  guard-rail.  The  number  of 
such  voting  booths  or  compartments  shall  not  be  less  than  one  for  every  forty 
electors  qualified  to  vote  in  the  precinct.  No  person  other  than  electors  en- 
gaged in  receiving,  preparing,  or  depositing  their  ballots  shall  be  permitted  to 
be  within  said  rail  before  the  closing  of  the  polls,  except  by  authority  of  the 
board  of  election,  and  then  only  for  the  purpose  of  keeping  order  and  enforcini; 
the  law.  Each  of  said  voting  booths  or  compartments  shall  be  kept  provided 
with  proper  supplies  and  conveniences  for  marking  the  ballots. 

[Stamps  and  ink-pads.]  And  the  election  officers  shall  especially  see  that  the 
stamps  and  ink-pads  required  are  at  all  times  in  such  booths  and  in  condition 
for  proper  use ;  and  all  officers  upon  whom  is  imposed  by  the  law  the  duty  of 
designating  polling-places,  shall  supply  each  polling-place  with  several  stamps 
and  several  ink-pads  for  each  booth,  and  such  stamps  shall  be  so  made  that  a 
cross  (X)  may  be  made  with  either  end  of  such  stamp,  and  the  same  must  be 
so  constructed  that  the  portion  with  which  such  cross  (X)  is  to  be  made  shall 
not  be  fastened  on  by  any  glue  or  like  substance  which  may  loosen  when  wet, 
but  the  said  stamp  shall  be  one  solid  piece. 

History:  Enacted  March  12,  1872;  amended  Mareh  20,  1891,  Stats,  and 
Amdts.  1891,  pp.  173-174;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  306; 
March  28,  1895,  Stats,  and  Amdts.  1895,  p.  305. 

1.  Applied,  cited,  construed,  referred  to.  KBKPIWQ   TOTING   BOOTHS   IN   VIEW.— 

2.  Construction    of    section— Keeping    voting  Precinct  should  not  be  thrown  out  on  flrround 

booths  in  view.  that  voting  booths  were  not  In  view  of  elec- 
tion board  and  bystanders,  where  every  one 

1.  APPLIED,  CITED,  CONSTRUED,  RE-  i„  i^rge  room  In  which  election  was  held 
FERRED  TO,  etc..  In:  Hayes  vs.  Kirk-  co^ld  easily  have  put  himself  in  position 
wood.  136  Cal.  396,  399,  69  Pac.  Rep.  30  (ap-  to  g^e  booths.  This  section  of  code  pro- 
Pllcd).  vldes  that  arrangement  shall  be  such  that 

As  to   IrresnilnrltleB   In  n«e   of  ballots  or  booths  "shall  not  be  hidden  from  the  view" 

bnllot-boxen,  see  monogrraphlc  note  90  Am.  ©f  bystanders,  but  It  is  not  violated  where 

St.  Rep.  80,  81.  every  one  can  easily  put  himself  in  position 

As  to  preparation  nnd  use  of  booth*,  see  to    see    booths.     Neither    would    fact    that 

note  90  Am.  St.  Rep.  82.  there    were    two    large    windows    In    room. 

Power   of   eonrts   to   reqoire   ballot-boxes  where  booths  were,   be  sufficient  to  Invali- 

lo    be    produrcd    or    opened    In    proceedlnxa  date    election,    where    It    was    shown    that 

ether    than    eleetion    eontests. —  See    mono-  they   were    securely    fastened   and    there    is 

rr«iphlc  note  by  B.  A.  Rich,  33  L.  R.  A,  386,  no  evidence  that  they  caused  any  improper, 

SST.  conduct. — Hayes    vs.     Klrkwood.     188     Cal. 

2.  CONSTRUCTION        OF        SECTION—  896.   899,   69   Pac.  Rep.    80. 

§1204.  MANNEB  OF  VOTING.  NAME  TO  BE  WRITTEN  ON  BOSTEB. 
CHALLENGE  MAY  BE  INTEBPOSED.  Any  person  desiring  to  vote  shall 
write  his  name  and  address  (or  if  he  be  unable  to  write,  shall  have  the  same 
written  for  him)  on  a  roster  of  voters  provided  for  that  purpose  and  announce 
the  same  to  one  of  the  ballot-clerks  who  shall  then  in  an  audible  tone  of  voice 
announce  the  same  and  if  the  other  ballot-clerk  finds  the  name  on  the  register. 
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he  shall  in  like  manner  repeat  the  name  and  address,  whereupon  a  challenge 
may  be  interposed  as  provided  in  section  twelve  hundred  and  thirty  of  this 
code. 

[Writing  on  roster  to  be  compared  with  writing  on  register.]  In  all  cases 
except  in  those  where  the  name  and  address  of  the  voter  is  written  on  the 
roster  of  voters  for  him,  as  above  provided,  it  shall  be  the  duty  of  the  ballot- 
clerk,  in  the  presence  and  view  of  the  bystanders,  to  compare  the  signature 
of  the  voter  on  the  roster  of  voters  with  the  signature  of  that  person  on  the 
register  and  no  ticket  shall  be  given  such  voter  until  such  comparison  of  sig- 
natures shall  have  been  made  and  until  such  a  comparison  has  been  made,  as 
aforesaid,  the  right  of  a  voter  to  vote  may  be  challenged. 

[Duty  of  ballot-clerk.]  If  the  challenges  be  overruled,  the  ballot-clerk  shall 
give  the  voter  a  ticket  and  the  clerk  shall  write  on  the  register  opposite  the 
name  of  the  voter  the  number  of  the  general  ticket  given  him  and  also  the 
number  of  the  municipal  ticket  given  him  when  any  city,  city  and  county  or 
town  officer  is  to  be  elected  and  the  voter  shall  be  allowed  to  enter  the  place 
inclosed  by  the  guard-rail  as  above  provided.  The  ballot-clerk  shall  give  him 
but  one  general  ticket  and  where  any  city,  city  and  county  or  town  officers  are 
to  be  elected  also  one  municipal  ticket  and  only  one  ballot  of  each  kind[,]  and 
.  [Same — Instruction  to  voter.]  In  order  to  prevent  voters  from  markiiicr 
tlieir  ballots  with  a  pencil,  or  otherwise  contrary  to  law,  it  shall  be  the  duty  of 
the  ballot-clerk  whenever  he  shall  deliver  a  ballot  to  any  voter  to  then  orally 
distinctly  state  to  him,  so  that  it  may  be  heard  by  the  bystanders,  that  he  must 
mark  the  ballot  with  the  stamp  provided  by  law  or  it  will  not  be  counted. 

History:  Enacted  March  12^  1872;  amended  March  20,  1889,  Stats,  and 
Amdts.  1889,  pp.  425-426;  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  174; 
March  28,  1895,  Stats,  and  Amdts.  1895,  pp.  305-306;  March  4,  1899,  Stats. 
and  Amdts.  1899,  pp.  62-63;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  213. 


1.  Applied,  cited,  construed,  referred  to. 

2.  All  members  of  board  need  not  be  present 

during  progress  of  voting. 

3.  Irregularities  which  do  not  justify  throw- 

ing out  of  precinct. 

4.  Mandatory  and  directory  provisions. 

5.  Preparation  of  ballot — Very  letter  of  sec- 

tion need  not  be  followed. 

1.  APPLIED,  CrrED,  CONSTRUBD,  RE- 
FERRED TO  etc.,  in:  Russell  vs.  Mc- 
Dowell, 83  Cal.  70,  75.  23  Pac.  Rep.  183 
(referred  to);  Rutledgre  vs.  Crawford,  91 
CaL  526,  532.  25  Am.  St.  Rep.  212,  27  Pao. 
Rep.  779,  13  Ia  R.  A  761  (construed);  Hayes 
vs.  Klrkwood.  136  Cal.  896,  400,  69  Pac.  Rep. 
30    (referred   to). 

As  to  stnttitory  re4|nlr«inciit  of  marklnar 
baHotN  In  ■qniires  or  deslipaated  places, 
see  note  28  Lu  R.  A.  683. 

%,  AL.L.  MEMBERS  OF  BOARD  NEED 
IfOT  BE  PRESENT  DURING  PROGRESS 
OP  VOTING. — Law  does  not  require  that 
all  members  of  board  of  election  officers 
shall  be  present  durlngr  all  time  that  vot- 
ing Is  In  progress. — Packwood  vs.  Brownell, 
121  Cal.  478.  479,  68  Pac.  Rep.  1079. 

S.  IRRE01JL.ARmES  "WHICH  DO  NOT 
jrSTIFY  THRO^iriNG  OUT  OF  PRE« 
ciNCT. — Althoush    election   clerk    failed    to 


require  some  persons  desiring:  to  vote  at 
election  to  erlve  their  names  or  addresses, 
or  to  announce  the  same,  and  failed  to 
state  to  voter  that  he  must  mark  his  ballot 
with  stamp,  as  provided  by  law,  or  It  would 
not  be  counted,  or  where,  in  some  in- 
stances, they  failed  to  write  on  the  regrlster 
opposite  the  name  of  the  voter  number  of 
general  ticket  erlven  him,  such  Irregrularl- 
tles.  If  they  are  the  result  of  Igrnorance  or 
inadvertence,  and  not  of  any  fraudulent 
deslgrn,  or  for  purpose  of  doing:  any  wrong:, 
and  do  not  in  any  way  affect  result  of 'said 
election,  are  clearly  insufficient  to  Justify 
throwing:  out  of  precinct. — Hayes  vs.  Klrk- 
wood, 136  Cal.  396,  400.  69  Pac.  Rep.  80. 

4.  MANDATORY  AND  DIRECTORY 
PROVISIONS.— It  is  only  those  provisions 
of  statute  relating:  to  time  and  place  of 
voting:  at  elections,  qualifications  of  voters, 
etc.,  and  such  others  as  are  expressly  made 
prerequisites  to  validity  of  an  election  that 
are  mandatory.  All  others  are  directory, 
merely,  and  failure  to  observe  them, 
caused  by  honest  ig:norance  or  mistake, 
and  not  resulting:  in  manifest  fraud,  does 
not  afford  ground  for  rejecting-  entire  vote 
of  precinct.  But,  on  other  hand,  it  is 
equally  settled  that  neglect  of  directory 
provisions    of   statute    designed    to    prevent 
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fraudulent      voting:,      followed      by     actual  letter  of  Beetlom  meed  not  be  followed. — It 

fraud  of  character  sufflclent  in  extent  to  is  not  necessary  that  voter  should  follow 
throw  doubt  on  result  of  election,  is  ground  very  letter  of  this  section  in  preparing^  his 
for  rejecting  entire  vote  of  precinct.  If  Ticket,  or  have  his  vote  for  particular  can- 
there  is  no  means  of  purging  poll. — Russell  didate  rejected.  Such  is  not  purpose  or 
vs.  McDowell,  83  Cal.  70,  77,  23  Pac  Rep.  meaning  of  section. — Rutledge  vs.  Craw- 
183.  ford.  91  Cal.  626,  532,  26  Am.  St.  Rep.  212. 
S.     PREPARATION    OF    BALLOT  — Very  27  Pac.  Rep.  779,  13  L.  R.  A.  761. 

§  1205.  HOW  VOTEB  SHALL  PSEPABE  HIS  BALLOT.  On  receivingr 
his  ballot,  the  elector  shall  forthwith,  and  without  leaving  the  inclosed  space, 
retire  alone  to  one  of  the  places,  booths  or  compartments  provided,  to  prepare 
his  ballot.  If  he  intends  to  vote  a  straight  party  or  independent  ticket  he  shall 
stamp  a  cross  (X)  in  the  party  voting-circle  at  the  head  of  such  party  or 
independent  ticket,  and  such  stamp  shall  be  deemed  to  be  a  vote  for  each  can- 
didate named  on  such  party  or  independent  ticket.  If  he  intends  to  vote  for 
some  candidates,  only,  on  one  ticket,  or  for  candidates  on  different  tickets,  he 
shall  stamp  a  cross  (X)  in  the  voting-square  after  the  name  of  every  candidate 
for  whom  he  intends  to  vote,  and  this  shall  be  counted  as  a  vote  for  each  person 
after  whose  name  the  voter  has  stamped  such  cross,  or  he  may  vote  for  a 
candidate  or  person  whose  name  is  not  printed  on  the  ballot  by  writing  a  name 
for  such  ofRce  in  the  "blank  column,"  in  which  latter  case  the  vote  of  such 
voter  for  that  office  shall  be  counted  for  the  person  whose  name  is  so  written^ 
Where  a  party  ticket  does  not  contain  the  names  of  candidates  for  all  oflSces 
for  which  the  voter  may  vote,  he  may  vote  a  straight  ticket  of  such  party, 
vote  for  candidates  for  such  of&ces  so  omitted  by  stamping  a  cross  (X)  in  the 
voting-square  opposite  the  names  of  the  candidates  for  such  offices  on  any 
other  ticket,  or  by  writing  the  names,  if  they  are  not  printed  upon  the  ballot, 
in  the  blank  column  under  the  title  of  the  office. 

Where  two  or  more  candidates  for  the  same  office  are  to  be  elected  and  the 
voter  desires  to  vote  for  candidates  for  that  office  who  are  on  the  voter's  party 
ticket  and  also  for  candidates  for  that  office  who  are  not  on  such  ticket,  he 
must  stamp  a  cross  (X)  after  the  names  of  all  the  candidates  for  that  office  for 
whom  the  voter  desires  to  vote  whether  they  be  on  his  party  ticket  or  not. 

Without  stamping  a  cross  (X)  in  the  party  voting-circle,  a  voter  may  vote 
a  straight  party  ticket  by  stamping  a  cross  in  the  voting-square  opposite  each 
name  in  the  party  column.  In  case  of  a  constitutional  amendment,  or  other 
proposition  submitted  to  the  vote  of  the  people,  he  shall  mark  his  ballot  by  stamp- 
ing in  the  appropriate  voting-square  a  cross  (X)  opposite  the  answer  he  desires 

to  give. 

[Crosses  shall  be  made  only  with  a  stamp.]  All  crosses  shall  be  made  only 
with  a  stamp,  which  with  necessary  pads  and  ink,  shall  be  provided  by  the 
officers  who  by  this  code  are  required  to  furnish  election  supplies  for  each 
booth  or  compartment  provided  for  the  marking  and  preparation  of  ballots. 

[Folding  and  delivery  of  ballot.]  Before  leaving  such  booth  or  compart- 
ment the  elector  shall  fold  his  ballot  in  such  a  manner  that  the  number  of  the 
ballot  and  the  indorsement  on  the  back  shall  appear  on  the  outside  thereof, 
without  displaying  the  marks  on  the  face  thereof,  and  shall  keep  it  folded  until 
he  has  voted.  Having  folded  his  ballot,  the  voter  shall  deliver  it  folded  to  the 
inspector  who  shall  announce  in  an  audible  tone  of  voice  the  name  of  the  voter 
and  the  number  of  his  ballot.    Tlie  ballot-clerk  having  the  register  in  charge. 
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if  he  finds  the  number  to  correspond  with  the  number  marked  opposite  the 
voter's  name  on  the  register,  shall,  in  like  manner,  repeat  the  name  and 
number,  and  shall  write  opposite  the  name  the  word  ** voted."  The  inspector 
shall  then  separate  the  slip  containing  the  number  from  the  ballot,  and  shall 
deposit  the  ballot  in  the  box.  The  numbers  of  all  ballots  shall  be  immediately 
destroyed. 

Hietory:  Enacted  March  12,  1872;  amended  March  20.  1891,  Stats,  and 
Amdts.  1891,  pp.  174-175;  March  23,  1893,  Stats,  and  Amdts.  1893,  pp.  306- 
307;  March  20,  1899,  Stats,  and  Amdts.  1899,  p.  139;  March  14,  1903, 
Stats,  and  Amdts.  1903,  pp.  148-149. 


1.  Applied,  dted,  construed,  referred  to. 

2.  Construction  of  section — Gross  may  be 

made. 
1  Same  —  Yoter  cannot  both  make  eross 
and  write  name. 

4.  Effect  of  erasures  in  preparing  ballot. 
5,6.  Mandatory  provisions  as  to  voters. 

7,8.  Marking  a  cross,  when  not  a  distinguish- 
ing mark. 
9.  Stamping^  party  designations  at  head  of 
baUots. 

10.  What  irregularities  do  not  justify  throw- 
ing out  of  precinct. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FEBRED  TO,  etc..  In:  Eaton  vs.  Brown, 
M  CaL  871,  372,  81  Am.  St  Rep.  225.  81  Pac. 
Hep.  250,  17  L.  R.  A.  697  (referred  to); 
Tebbe  vs.  Smith,  108  Cal.  101,  109,  49  Am. 
8t  Rep.  68,  41  Pac.  Rep.  464,  29  L.  R.  A 
673  (referred  to);  Hayes  vs.  Klrkwood,  186 
(^  396,  400,  69  Pac.  Rep.  80  (applied); 
People  ex  rel.  Bledsoe  vs.  Campbell.  188 
CaL  11.  21,  22.  70  Pac.  Rep.  918  (applied  and 
construed);  Huston  vs.  Anderson,  145  Cal. 
820.  SSS,  78  Pac.  Rep.  626  (applied);  Salddo 
vs.  Roberts  (Cal.  Feb.  25.  1902),  67  Pac 
Rep.  1077.  1078  (referred  to). 

5.  COlfSTRITCnON  OF  SECTION— CroM 
■M7  be  made.^ — This  section  permits  voter 
to  make  cross  only  after  priilted  name. — 
People  ex  rel.  Bledsoe  vs.  Campbell.  188 
Cal  11.  22.  70   Pac.  Rep.  918. 

S.    Voter  «afliiiot  both  make  croM  and  ^rrlte 

BUM. — This  section  provides  that  voter 
shall  prepare  his  ballot  "by  markingr  a 
cross  after  name  of  the  person  or  persons 
for  whom  he  Intends  to  vote."  or  "by 
wrltingr  a  name  or  names  in  the  blank 
column."  He  is  not  authorized  to  do  both. 
The  wrltiner  of  a  name  in  the  blank 
column,  after  having:  marked  cross  in 
printed  column  agralnst  name  of  candidate 
for  same  office,  is  a  most  efficient  mode  of 
placing:  an  identifylngr  mark  upon  ballot — 
People  ex  rel.  Bledsoe  vs.  Campbell,  188 
CaL  11,  21,  70  Pac.  Rep.  918. 

4.  EFFECT  OF  ERASURES  IN  PRE- 
PARING BAI^LOT  and  substitution  of 
name,  and  use  of  red  Ink  and  Indelible 
pencils,  considered. — Rutled^e  vs.  Craw- 
ford, 91  Cal.  526.  532.  26  Am.  St.  Rep.  812, 
27  Pac.  Rep.  779,  13  U  R.  A.  761. 

5.  MANDATORY  PROVISIONS  AS  TO 
TOTERS  are  found  in  this  section   and  In 


S1216  post—Tebbe  va  Smith,  108  Cal.  101, 
109,  49  Am.  St  Rep.  68,  41  Pac.  Rep.  454.  29 
L.  R.  A.   678. 

6.  Where  statute  makes  no  mention  of 
square,  and  there  is  not  even  an  express 
direction  to  clerk  to  place  square  opposite 
names  of  candidates  on  ticket,  voter  is 
only  commanded  to  place  cross  in  marginal 
space  to  rigrht  of  candidate's  name,  and 
voter  has  compiled  with  mandatory  pro- 
visions when  he  has  so  placed  cross  in 
margrinal  space. — ^Tebbe  vs.  Smith,  108  CaL 
101,  109,  49  Am.  St  Rep.  68,  41  Pac.  Rep. 
454,   29  L.  R.  A.  678. 

7.  MARKING  A  CROSS — ^Whea  not  a  dls- 
tinsiilsblas  auurk.^ — If,  at  time  greneral 
election  took  place,  law  only  required 
voter  to  make  cross  as  to  constitutional 
amendments  agralnst  answer  he  desired  to 
give,  cross  made  in  parallelogram  con- 
taining: candidate's  name  after  name,  but 
not  in  square,  or  cross  either  under  or  on 
words  "yes"  or  "no,"  in  votlngr  on  such 
amendments,  instead  of  in  blank  space 
after  it,  is  not  distingruishingr  mark. — Hus- 
ton vs.  Anderson,  145  Cal.  820,  888,  78  Pac. 
Rep.   626. 

8.  If,  at  time  an  election  took  place, 
law  as  it  then  stood  did  not  require  cross 
to  be  marked  in  square,  but  only  after 
name  of  candidate,  cross  marked  after  name 
of  candidate  is  not  distlngruishlng:  mark. — 
Tebbe  vs.  Smith,  108  Cal.  101,  109,  49  Am. 
St  Rep.  68,  41  Pac.  Rep.  464,  29  U  R.  A. 
678. 

9.  STAMPING  PARTY  DESIGNATIONS 
AT  HEAD  OF  BALLOTS. — ^There  can  be  no 
voting-  by  stamping  party  designations  at 
head  of  tickets. — Eaton  vs.  Brown,  96  Cal. 
371,  875,  31  Am.  St.  Rep.  225,  81  Pac.  Rep. 
250,  17  Ia  R.  a.  697. 

10.  WHAT  IRREGULARITIES  DO  NOT 
JUSTIFY  THROWING  OUT  OF  PRECINCT. 

— Though,  in  few  Instances,  Inspector 
neglected  to  announce  name  of  voter  or 
number  of  his  ticket,  and  ballot-clerk 
neglected  to  repeat  name  or  number  of 
ballot,  as  provided  in  this  section,  yet 
such  acts  or  omissions,  if  result  of  ignor- 
ance or  inadvertence,  and  not  of  any  fraud- 
ulent design,  or  purpose  of  doing  wrong, 
are  not  sufficient  to  justify  throwing  out  of 
precinct.— Hayes  vs.  Klrkwood,  186  Cal. 
896,  400,  69  Pac.  Rep.  80. 


§  1206.    OCCUPANCT  OF  BOOTHS.    Not  more  than  one  person  shall  be 
permitted  to  occupy  any  one  booth  at  one  time,  and  no  person  shall  remain  in 
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or  occupy  a  booth  longer  than  necessary  to  prepare  his  ballot,  and  in  no  event 

longer  than  ten  minutes. 

History:    Enacted  March  12,  1872;    amended  March  20,  1891,  Stats,  and 
Amdts.   1891,  p.   175. 

Applied,  cited,  eonstraed,  referred  to,  etc..  25  Am.  St.  Rep.  212,  27  Paa  Rep.  779,  13  L. 
in:     Rutledsre  vs.  Crawfprd,  91  Cal.  626,  630,       R.  A.  761   (referred  to). 

§1207.  SPOILED  BALLOTS.  Any  voter  who  shall  spoil  a  ballot  shall 
return  such  spoiled  ballot  to  the  ballot-clerk  and  receive  another  one  its  place, 
one  at  a  time,  not  to  exceed  three  in  all.  All  the  ballots  thus  returned  shall  be 
immediately  canceled,  and,  with  those  not  distributed  to  the  voters,  shall  be 
returned  with  the  registered  list  and  ballots,  as  now  provided  in  sections  one 
thousand  two  hundred  and  sixty-three  and  one  thousand  two  hundred  and 
sixty-four  of  this  code.  Every  elector  who  does  not  vote  the  ballot  delivered 
to  him,  shall,  before  leaving  the  polling-place,  return  such  ballot  to  the  ballot- 
clerks  having  charge  of  the  ballots,  who  shall  immediately  cancel  the  same  and 
return  them  in  the  same  manner  as  spoiled  ballots. 

[The  ballot-clerks  must  account  for  ballots.]  The  ballot-clerks  shall  account 
for  the  ballots  delivered  to  them  by  returning  a  sufficient  number  of  unused 
ballots  to  make  up  when  added  to  the  number  of  official  ballots  cast  and  the 
number  of  spoiled  ballots  returned,  the  number  of  ballots  given  to  them,  and 
it  shall  be  the  duty  of  the  officers  receiving  such  returned  ballots  to  compel 
such  an  accounting; 

[Unused  ballots  must  be  canceled.]  And  immediately  upon  the  closing  of 
the  polls,  and  before  any  ballot  shall  be  taken  from  the  ballot-boxes,  or  either 
thereof,  the  ballot-clerks  must,  in  the  presence  of  all  persons  in  the  room  who 
may  desire  to  observe  the  same,  proceed  to  deface  every  unused  or  spoiled 
ballot,  by  drawing  across  the  face  thereof,  in  writing-ink,  with  a  pen,  two  lines 
which  shall  cross  each  other,  and  said  ballot-clerks  shall  thereupon  immedi- 
ately, and  before  any  ballots  be  taken  from  the  ballot-box,  or  either  thereof, 
place  all  said  ballots  thus  defaced  within  an  envelope  and  seal  said  envelope, 
and  thereupon  a  majority  of  the  election  officers  shall  immediately  write  their 
names  across  the  sealed  portion  of  said  envelope. 

History:    Enacted  March  12,  1872;    amended  March  20,  1891,  Stats,  and 
Amdts.  1891,  p.  175;    March  28,  1895,  State,  and  Amdts.  1895,  p.  306. 

1.  Applied,  cited,  construed,  referred  to.  Cai.   101,  110,   49  Am.  St.  Rep.   68,  41   Pac. 

2,  3.  Construction  of  section.  H®P.  46*»  29  I*  R.  A.  678. 

4.  Voter's  remedy — Calling  for  new  ticket.  3.     This    section    provides    that    If    voter 

5.  Voter  "spoils"  a  ballot,  when.  spoil    ballot    he    must    return    It    to   ballot 
1.     APPLIED,  CITED,  CONSTRUED,  RE-  ^J^'*^  ^"*    receive    another    In    Its    place.— 

FERRED  TO,  etc..  In:     Kirk  vs.  Rhoads,  46  ^^^^\%    ®^    ll!?*           '^^°®    ^*-    ^^^P^^^^'-    I'* 

Cal.    398.    405     (referred    to):    Rutledgre    vs.  ^***  ^^'  ^^'  ^"  ***^*  ^®P-  *1^- 

Crawford,   91  Cal.   626,   535,   25  Am.  St.   Rep.  4.     VOTER'S   REMEDY — Calllair   for  new 

212,  27   Pac.   Rep.   779,  13  L.   R.  A.   761    (re-  ticket.  —  Where       voter       has       Improperly 

ferred   to):   Tebbe   vs.   Smith,  108   Cal.    101,  marked  his  ballot,  by  attempting:  to  write 

110.  49  Am.  St.  Rep.  68,  41  Pac.  Rep.  454,  29  name,    but    abandons    Intent    aft«r    setting' 

L.    R.    A,    673    (construed);    People    ex    rel.  down    Initial   letter,   his   only   remedy  Is   to 

Bledsoe    vs.    Campbell.    138    Cal.    11.    21,    70  call  for  Issuance  to  him  of  a  fresh  ticket — 

Pac.  Rep.  918   (construed).  Tebbe  vs.   Smith.   108   Cal.  101,  110,   49  Am. 

As  to  marked  or  ■polled  ballots,  see  post  St.   Rep.   68,    41   Pac.   Rep.    454.    29   L.  R.  A 

11211.  678. 

a.     CoBBtraetloB    of    ■ectlon.  —  This    sec-  8.     VOTER     <*SPOII^S'»     BALLOT     WHBlf 

tlon,  in  forbidding  marks,  does  not  Include       he    marks    It     differently     from     mode    In 
cross  legally  placed. — Tebbe  vs.  Smith.  108       which  he  wishes  to  vote,  or  places  thereon 
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any  mark  by  which  it  may  be  Identified.  another  in  its  stead. — People  ex  rel.  Bled- 
He  is  not  permitted  to  correct  ballot  him-  soe  vs.  Campbell,  138  Cal.  11,  21,  70  Fac. 
relf,  by   erasinsr   mark,   but   must   procure      Rep.  918: 

§  1208.  ASSISTANCE  TO  ILLITERATE  VOTERS.  WHO  SHALL  REN- 
DEB.  When  it  appears  from  the  register  that  any  elector  has  declared  under 
oath,  when  he  registered,  that  he  cannot  read,  or  that  hy  reason  of  physical 
disability  he  is  unable  to  mark  his  ballot,  he  shall,  upon  request,  receive  the 
assistance  of  two  of  the  officers  of  election,  of  different  political  parties,  in  the 
marking  thereof,  to  be  chosen  as  follows :  One  by  the  inspector  then  receiving 
the  ballots,  and  the  other  by  the  judge  of  the  opposite  political  party  which 
at  the  last  election  cast  the  highest  number  of  votes  throughout  the  state,  and 
in  the  event  there  are  more  judges  than  one  of  said  party,  then  by  the  one  of 
said  judges  who  shall  be  named  by  said  inspector.  Neither  of  the  persona 
appointed  shall  be  of  the  same  political  party  with  the  person  appointing,  nor 
shall  either  of  said  persons  so  making  said  appointments  appoint  the  other  for 
said  purposes.  Such  officers  shall  thereafter  give  no  information  regarding  the 
marking  of  said  ballot.  The  ofScers  making  such  appointments  shall  make 
the  same  in  writing,  and  sign  the  same,  and  upon  the  same  paper  the  persons 
so  appointed  shall  subscribe  and  take  the  following  oath  before  assisting  such 
elector : 

[Oath.]     State  of  California,  county  of ,  assembly  district  number , 

precinct,  ss. 

and ,  being  duly  sworn,  each  for  himself,  says  that  he  is  one  of  the 

officers  of  election  appointed  to  assist (here  insert  the  name  of  the  elector) 

in  marking  his  ballot,  and  that  he  will  not  give  any  information,  now  or  here- 
after, regarding  the  same.  


Subscribed  and  sworn  to  before  me,  this  -^ —  day  of ,  A.  D.  18  [19] — . 


Said  affidavit  may  be  sworn  to  before  any  officer  of  election  competent  to 
administer  an  oath,  and  the  same,  with  the  indorsements  thereon,  shall  be 
returned  to  the  county  clerk,  as  provided  in  section  one  thousand  two  hundred 
and  sixty-one  of  this  code. 

Lists  of  the  voters  who  have  been  assisted  in  marking  their  ballots  shall  be 
kept  by  the  clerks  keeping  the  poll-lists,  and  shall  be  returned  and  preserved, 
as  the  poll-lists  are  returned  and  preserved.  As  amended  March  twenty-third, 
eighteen  hundred  and  ninety-three. 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  Stats,  and 
Amdts.  1891.  p.  175;  March  23,  1893,  Stats,  and  Amdts.  1893,  pp.  307-308; 
March  28,  1895,  Stats,  and  Amdts.  1895,  pp.  806-307. 

1-  Applied,  cited,  construed,  referred  to.  46  Cal.  S98,  405  (referred  to  and  construed); 

2.  Amendment  of  section  and  its  effect.  Coffey  vs.  Lyman.  92  Cal.  IS 5,  136,  28  Pac 

3  Ballot  of  assisted  voter  is  illegal,  when.  Rep.  91  (construed  with  §1191  ante);  Tebbe 

4.  Copstniction  of  section  with  S§  1096,  1097  vs.  Smith,  108  Cal.  101,  113,  49  Am,  St.  Rep. 

ante.  68.   41    Pac.   Rep.    464,   29   L.   R.  A.    673    (ap- 

5.  Law  does  not  enjoin  secrecy,  when.  plied);    Packwood    vs.    Brownell,    121    Cal. 

6.  Method  prescribed  by  section  must  be  pur-       478,    482,    53    Pac.    Rep.    1079    (construed); 

sued.  Patterson  vs.   Hanley,   136   Cal.   266,   274,   68 

7.  Object  of  law.  Pac.  Rep.  821    (applied);  Huston  vs.  Ander- 
8-  Presumption  that  legal  ticket  was  put  into       «on,  145  Cal.  320,  327,  335,  78  Pac.  Rep.  626 

voter's  hands.  (construed  with  9§  1096,  1097  ante). 

9.  Toter  is  entitled  to  assistance,  when.  As    to    fflvlnff   assiBtance   to   ▼otem,    see 

1.    APPLIED,  CITESD,  CONSTRUED,  RB-  note  90  Am.  St.  Rep.   82. 

>=V.RRED   TO.    etc..    In:      Kirk    vs.    Rhoads.  2.     AMENDMENT  OF  SECTION  AND  IT^ 
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EFFECT.  —  When  this  section  was  first 
adopted.  It  provided  that  *'any  elector  who 
declares  under  oath  to  the  presiding  elec- 
tion officer  that  he  cannot  read,  and  that  by 
reason  thereof,  or  by  reason  of  physical 
disability,  he  Is  unable  to  mark  his  ballot, 
shall,  upon  request,  receive  the  assistance 
of  any  one  of  the  election  officers  he  may 
choose  In  the  marking  thereof,"  etc.  (Stats. 
1891,  p.  175.)  This  section  was  amended 
In  1893  (Stats.  1893,  p.  307),  but  was  not 
disturbed  as  to  oral  oath.  In  1895,  section 
was  amended  Into  present  form. — Huston 
vs.  Anderson.  145  Cal.  320,  336,  78  Pac.  Rep. 
626. 

8.  BALLOT  OF  ASSISTED  VOTER  IS 
ILLEGAL,  WHEN. — Where  voter  Is  assisted 
In  marking  his  ballot,  without  any  regard 
to  conditions  prescribed  by  this  section, 
such  ballot.  If  cast,  Is  clearly  Illegal;  as 
where  he  does  nbt  declare  under  oath,  when 
he  registers,  that  he  Is  Illiterate  or  subject 
to  any  physical  disability,  or  where  it 
affirmatively  appears  that  he  can  read  and 
write  and  can  mark  his  own  ballot,  and 
where  no  oath  Is  administered  to  voter  or 
to  person  who  marks  such  voter's  ballot, 
and  no  record  Is  kept  of  matter  and  no  re- 
turns made,  even  of  persons  who  were  ap- 
pointed. If  any,  to  assist  voter. — Patterson 
vs.  Hanley,  136  Cal.  265,  275.  68  Pac.  Rep. 
821. 

4.  CONSTRUCTION  OF  SECTION  WITH 
§51006,  1007  ANTE. — There  Is  nothing  In 
S3  1096,  1097  ante  to  detract  from  force  of 
provisions  of  this  section  1208,  even 
though  they  were  enacted  subsequent  to 
enactment  of  this  section  1208,  which  Is 
not  the  case.  Provisions  concerning  affi- 
davits for  registration  of  voters  constituted 
portions  of  said  S§  1096,  1097  at  the  time  of 
the  enactment  of  this  section  1208,  in  Its 
present  form,  and  subsequent  amendments 
of  IS  1096,  1097,  made  no  change  in  such 
provisions. — Huston  vs.  Anderson,  145  Cal. 
320,  327,   78   Pac.  Rep.  626. 

5.  LAW  DOES  NOT  ENJOIN  SECRECY, 
WHEN. — Provision  of  this  section  which 
prohibits  officers,  who  assist  Illiterate  or 
helpless  voters  in  marking  their  ballots, 
from  thereafter  giving  information  regard- 
ing marking  of  said  ballots,  applies  In 
terms   only   to   ballots   of   electors.     Where 


ballot  is  unlawfully  deposited  by  one 
who  is  not  an  elector,  law  does  not  enjoin 
secrecy  as  to  his  ballot  where  interest  of 
third  parties  and  of  public  is  concerned. — 
Packwood  vs.  Brownell,  121  Cal.  478,  482. 
53  Pac.  Rep.  1079. 

6.  METHOD  PRESCRIBED  BT  SEC- 
TION MUST  BE  PURSUED. — An  elector 
who  Is  unable  to  write  can,  under  our 
present  laws,  have  a  name  inscribed  upon 
his  ballot  in  only  one  legal  way,  and  that 
is  by  pursuing  method  prescribed  by  this 
section.  This  requirement  Is  clearly  man- 
datory.— Tebbe  .vs.  Smith,  108  Cal.  101,  118, 
49  Am.  St.  Rep.  68,  41  Pac.  Rep.  454,  29  Li. 
R.  A.   673. 

7.  OBJECT  OF  THE  LA'W  is  to  secure 
freedom  and  purity  of  elections,  and  to 
place  elector  above  and  beyond  reach  of 
Improper  influences  or  restraint  in  casting 
his  ballot.  When  all  ballots  cast  are  simi- 
lar in  appearance,  without  any  distinguish- 
ing mark  or  characteristic,  most  dependent 
elector  in  county  may  vote  with  perfect 
freedom,  as  his  employer  or  other  person 
upon  whom  he  is  dependent  has  no  means 
of  ascertaining  for  whom  he  voted. — Kirk 
vs.  Rhoads,  46  Cal.   398,  405. 

8.  PRESUMPTION  IS  THAT  LEGAL 
TICKET  WAS  PUT  INTO  THE  VOTER'S 
HANDS. — In  an  election  contest,  where  evi- 
dence does  not  show  who  did  writing  for 
voter  who  was  assisted  In  marking  of  his 
ballot  under  provisions  of  code,  and  does 
not  show  whether  it  was  upon  ticket  when 
it  was  put  into  voter's  hands,  court  will 
presume  in  favor  of  performance  of  duty 
by  public  officers,  and  hold  that  such  of- 
ficers put  legal  ticket  into  hands  of  elector, 
and  that  writing  was  afterwjirds  put  upon 
It.  —Tebbe  vs.  Smith,  108  Cal.  101.  113,  41 
Pac.   Rep.   454,  29  L.  R.  A,  673. 

0.  VOTER  IS  ENTITLED  TO  ASSIST- 
ANCE where  it  appears  that  he  is  not  in 
fact  able  to  read  or  to  write,  and  declares 
under  oath,  at  time  of  registration,  that 
he  cannot  read  constitution  In  English  lan- 
guage. This  presents  a  case  where,  under 
express  provision  of  statute,  voter  is  en- 
titled, on  demand,  to  assistance  In  marking 
his  ballot. — ^Huston  vs.  Anderson,  145  CaL 
820,  327,  78  Pac.  Rep.  626. 


§  1209.  REMOVAL  OF  SLIP  FBOM  BALLOT.  No  member  of  the  board 
of  election  shall  deposit  in  the  ballot-box  any  ballot  from  which  the  slip  con- 
taining the  number  of  the  ballot  has  not  been  removed  by  the  inspector. 

History:    Enacted  March  12,  1872;    amended  March  20,  1891,  Stats,  and 
Amdts.   1891,  p.   175. 

§  1210.  SAMPLE  BALLOTS.  The  county  clerk  of  each  county,  or,  in  case 
of  separate  city  or  town  elections,  the  clerk  or  secretary  of  the  legislative  body 
of  such  city  or  town,  shall  cause  to  be  printed,  on  plain  white  paper,  without 
watermark  or  indorsements  (except  the  words  ** Sample  Ballot"  printed  on  the 
back),  at  least  as  many  copies  of  the  form  of  ballot  provided  for  use  in  each 
voting  precinct  as  there  shall  be  registered  voters  in  such  precinct.  Such  copy 
shall  be  designated  ** Sample  Ballot,"  and  shall  be  furnished  to  reeistered 
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voters  at  the  office  of  such  clerk  or  secretary  five  days  before  the  day  fixed  by 
law  for  such  election,  and  at  any  time  during  such  five  days ;  provided,  that  not 
more  than  one  sample  ballot  shall  be  furnished  to  any  one  voter. 

[Instruction  cards.]  Such  clerk  or  secretary  shall  cause  to  be  printed,  in 
large,  clear  type,  on  cards,  instructions  for  the  guidance  of  electors  in  obtaining 
and  marking  their  ballots.  He  shall  furnish  one  such  card  to  every  registered 
voter  at  the  same  time  and  in  the  same  manner  that  he  mails  the  sample  ballot, 
as  set  forth  in  section  eleven  hundred  and  ninety-four ;  and  twelve  such  cards 
to  the  board  of  election  in  each  election  precinct  in  his  county,  at  the  same 
time  and  in  the  same  manner  as  the  printed  ballots  and  sample  ballots.  The 
board  of  election  shall  post  at  least  one  of  such  cards  in  each  booth  or  com- 
partment provided  for  the  preparation  of  ballots,  and  not  less  than  three  of 
such  cards  at  other  places  in  and  about  the  polling-place,  on  the  day  of  election. 
Section  [s]  twelve  hundred  and  fourteen  and  twelve  hundred  and  fifteen  of  this 
code,  and  section  sixty-one  of  the  Penal  Code,  shall  also  be  printed  on  each 
of  said  cards. 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  Stats,  and 
Amdts.  1891,  pp.  175-176;  March  20,  1899,  Stats,  and  Amdts.  1899,  pp.  139- 
140. 

ft 

Applied,  cited,  coBBtraed,  referred  to,  etc..  In:  Johnson  vs.  County  of  Tuba,  lOS  Cal. 
638,  540.  37  Pac  Rep.  528   (referred  to). 

§  1211.  CANVASSING  OF  VOTES.  VOID  BALLOTS.  1.  In  canvassing 
the  votes  any  ballot  which  is  not  made  as  provided  in  this  act  shall  be  void ; 
but  each  ballot  must  be  preserved  and  returned  with  the  other  ballots ;  pro- 
vided, however,  that  two  or  more  impressions  of  the  voting  stamp  in  one 
voting-square,  or  a  cross  (X)  made  partly  within  and  partly  without  a  voting- 
square  or  space  shall  not  make  such  ballot  void.  Any  name  written  upon  a 
ballot  shall  be  counted  for  the  office  under  which  it  is  written,  provided  it  is 
written  in  the  ** blank  column." 

2.  If  a  voter  marks  more  names  than  there  are  persons  to  be  elected  to  an 
office,  or  if,  for  any  reason,  it  is  impossible  to  determine  the  voter's  choice  for 
any  office  to  be  filled,  his  ballot  shall  not  be  counted  for  such  office. 

[Effect  of  cross  in  both  yotin^f-square  and  circle.]  3.  If  a  voter  stamps  in 
a  circle  at  the  head  of  one  of  the  party  columns,  and  also  stamps  in  the  voting- 
square  after  the  name  of  any  candidate  in  the  same  or  any  other  column,  or 
writes  the  name  of  a  person  for  such  office  in  the  blank  column,  such  act  does 
not  invalidate  his  ballot,  but  his  vote  must  be  counted  for  the  candidate  oppo- 
site whose  name  the  cross  is  made,  or  for  the  person  whose  name  is  so  written 
in  the  blank  column,  and  as  to  all  other  officers,  the  ballot  must  be  counted  as 
a  straight  party  vote  for  the  candidates  for  the  offices  under  the  circle  stamped ; 
where,  however,  there  are  two  or  more  persons  to  be  elected  to  the  same  office, 
and  the  voter  places  a  cross  opposite  the  name  of  a  candidate  not  in  the  party 
column  beneath  the  circle  so  stamped,  or  writes  a  name  in  the  blank  column 
for  such  office,  then  the  ballot  cannot  be  counted  for  the  candidates  for  such 
office  designated  in  the  voter's  party  column,  except  in  favor  of  those  opposite 
whose  names  he  also  stamps  a  cross. 

[Dfatlngnlshiiig  marks.]  4.  No  mark  upon  a  ballot  which  is  unauthorized  by 
this  act  shall  be  held  to  invalidate  such  ballot,  unless  it  shall  appear  that  such 
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mark  was  placed  thereon  by  the  voter  for  the  purpose  of  identifying  such 
ballot. 

[Names  more  than  once  on  ticket.]  5.  If  the  name  of  the  same  person  is 
printed  more  than  once  on  a  ballot  as  a  candidate  for  the  same  office,  the 
placing  of  a  cross  opposite  such  name  in  more  than  one  of  the  different  places 
where  it  is  so  printed  must  not  be  regarded  as  putting  a  distinguishing  mark  on 
the  ballot,  and  must  be  counted  only  as  one  vote  for  such  person. 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  StatB.  and 
AmdtB.  1891,  p.  176;  March  20,  1899,  Stats,  and  Amdts.  1S99,  p.  140; 
March  14,  1903,  Stats,  and  Amdts.  1903,  pp.  149-150. 


r.     Construction  of  Section. 

1.  Applied,  cited,  construed,  referred  to. 

2.  New  York  statute. 

3.  Susceptible  of  but  a  single  meaning. 
4,  5.  With  §  1215  post—No  conflict. 

II.    Counting  and  Rejection  of  Ballots. 

6.  Vote  of  precinct,  rejection  of. 

7.  What  ballots  should  be  counted — ^Al- 

leged distinguishing  mark. 

8.  Same — Having   legal   mark  —  Ulterior 

purpose. 

9.  Same — Having    marks    which    do    not 

distinguish. 

10.  Same — Having  "offset,"  in  absence  of 

what. 

11.  Same — Legal   stamp  in  legal  place. 

12.  S-^-ne — Possible  mark  of  identification. 

13.  What  ballots  should  not  be  counted — 

Ballot    having   cross    stamped    oppo- 
site words  "No  nomination." 

14.  Same  —  Ballot     having     unauthorized 

mark  on  it. 
15-17.  Same — Having  mark  of  identification. 

18.  Same  —  Inability     to     ascertain     for 

whom  party  intended  to  vote. 

19.  Same  — Letter  "J"  written  in  blank 

space. 

20.  Same — Not  in  conformity  with  law. 

21.  Same — Two  crosses  opposite  name  of 

candidate. 

22.  What    necessary    to   justify    rejection 

of  ballot. 

ril.    Distinguishing  Marks  in  General. 

23.  Cross  legally  placed. 

24.  Distinguishing  mark  shall  not  invali- 

date ballot. 

25.  Duty  to  enforce  provisions  against. 

26.  Mandatory  provisions. 

27.  Same — Liberal  construction. 

28.  Purpose  of  provisions  against. 

29.  Question  as  to  distinguishing  mark  is 

always,  what. 

30.  What  law  determines  yalidity  of  bal- 

lot. 

IV.     What  Are  Distinguishing  Marks. 

31.  Ballot  which  has  erasure  thereon. 
32,  33.  Cross — Double  cross. 

34.  Same — In  square  at  right  of  "No  nom- 
ination." 

S5.  Same — In  square,  there  being  no  can- 
didate's name  opposite. 

86.  Same — Interlaced  and  joined  in  dif- 
ferent ways. 

37.  Same — One  in  each  square,  and  one 
upon  dividing  line. 


38.  Same — One   within    and    one    without 

square. 

39.  Same — Round  hole  burned  in  ballot 
40,  41.  Illegal  mark,  or  legal  mark  in  illegal 

place. 
42,  43.  In  general. 

44.  Ink   mark   lower   down   after   regular 

mark. 
45,  46.  "Offset"  caused  by  folding  ballot. 

47.  Regular   mark,   with   another   distinct 

mark  lower  down. 

48.  Stamp  opposite  names  of  two  persons. 

V.     What  Are  not  Distinguishing  Marks. 

49.  Addition    of    political    designation   to 

candidate's  name  on  ticket. 

50.  Ballots  torn  by  election  ofl^cers. 

51, 52.  Cross  opposite  "Yes"  and  "No"— Con- 
stitutional   amendments. 

53.  Discoloration  of  ballot  by  scratching 

it. 

54.  Drop  of  candle-grease  on  ballots. 

55.  Initials  of  election  ofiicers. 

56.  Sealmg-wax  or  stain  on  ballot. 
57,  58.  Short  and  faint  pencil-marks. 

59.  Stamp  under  "Yes"  instead  of  after. 

60.  Words  naming   persons  for  president 

written  on  ballot. 

L      CONSTRUCTION   OP   SECTION. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Tebbe  vs.  Smith.  108 
Cal.  101,  108,  118.  49  Am.  St.  Rep.  68.  41 
Pac.  Rep.  454,  29  L.  R.  A.  673  (applied); 
Lauer  vs.  Estes.  120  Cal.  652,  653,  53  Pac 
Rep.  262  (referred  to);  Day  vs.  Dunning. 
127  Cal.  55,  66,  67,  69  Pac  Rep.  196  (con- 
strued with  S 1216  post);  Patterson  vs. 
Hanley,  136  Cal.  265,  269.  270,  271.  272.  68 
Pac.  Rep.  821  (construed);  Salcldo  vs.  Rob- 
erts, 136  Cal.  670,  672,  69  Pac.  Rep.  431 
(cited);  Langrley  vs.  Head,  142  Cal.  368,  872, 
75  Pac.  Rep.  1088  (applied);  Chubbuck  vs. 
Wilson,  142  Cal.  699.  600,  76  Pac.  Rep.  IIU 
felted);  Trafton  vs.  Quinn,  143  Cal.  469, 
470,  77  Pac.  Rep.  164  (applied);  Salcldo  vsl 
Roberts  (Cal.  Feb.  25,  1902),  67  Pac.  Rep. 
1077,  1078  (referred  to). 

A  statute  malclnir  It  criminal  to  mark  a 
ballot  so  thBt  it  can  be  dlatlnamlshed  noceo- 
■arily  ImpIICB  that  If  so  marked  It  eannot 
be  counted. — See  91  Am.  St.  Rep.  223. 

As  to  dlstlnamUiblnK  marks  or  devices  on 
ballots,  see  note  51  Am.  Rep.  648.  649:  note 
by  B.  A.  Rich,  13  I*  R.  A.  761.  762;  notes 
22  Li.  R.  A.  468;  29  L.  R.  A.  673;  briefs  in 
15  Ia  R.  a.  775,  776;  80  L.  R.  A.  227,  228;  66 
L.    R.    A.    276. 
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As  to  distfaiKvUiblDK  marka  which  te« 
▼alldate  h«ll«t  under  AoBtrallan  hallot  law, 

see  monographic  note  49  Am.  St.  Rep.  240- 
249. 

Am  to  effect  of  ofllcial  marka  on  hallot,  see 
monographic  note  by  H.  P.  Farnham*  47 
U  R.  A.   808-812. 

As  to  effect  of  voters'  marka  upon  ofllclal 
ballot,  see  monogrraphlc  note  by  H.  P. 
Parnham,   47   L.  R.  A.   812-844. 

As  to  marklns  oHlelal  hallot,  see  mono- 
graphic note  by  H.  P.  Farnham,  47  Lb  R.  A. 
804-844. 

As  to  what  dlstlnamlshlas  marks  are  pro- 
Uhlted  aader  Aastrallan  ballot  law,  aett 
note  49   Am.    St    Rep.    243. 

As  to  what  Buirks  on  face  of  hallot  do 
■•t  iBTalldate  It,  see  notes  49  Am.  St.  Rep. 
246-248:   83    Am.    St.    Rep.    602. 

As  to  what  marks  on  outside  of  hallot 
ds  sot  invalidate  It,  see  note  49  Am.  St 
Rep.  248. 

As  to  what  marks  on  the  outside  of  hallot 
IsTSlldate  It,  see  monographic  note  49  Am. 
St  Rep.  248. 

As  to  when  ballots  folded  In  an  uncTcn 
■ad  strfklnff  manner  should  he  rejected,  see 
Bote  49  Am.   St.  Rep.   245. 

i.  NETW  YORK  STATUTE  expressly  de- 
clares that  It  shall  be  unlawful  to  place 
the  cross  anywhere  upon  ballot  except  in 
circle  to  left  of  candidate's  name.  Our 
statute  Is  not  direct  and  explicit  to  that 
effect  but  as  heretofore  construed  this 
section  1211  and  91215  post  have  same 
force  as  express  provision  of  New  York 
statute.— Patterson  vs.  Hanley,  186  Cal. 
215.  271.  68  Pac  Rep.  821. 

3.  SrsCEPTIBLE  OF  BUT  A  SINOI^Tl 
MEANING. — This  section,  by  all  rules  of 
oonstnictlon.  is  susceptible  of  but  a  single 
meaningr.  It  means  that  ballot  must  be  re- 
jected as  to  particular  office  where  more 
than  number  of  names  allowed  by  law  are 
voted  for  that  office,  and  that  ft  must  be 
counted  as  to  all  other  names  for  all  other 
offices.  This  is  as  plain  as  though  it  were 
declared  in  direct  and  positive  language. 
The  statute  means  this,  or  It  means  nothing. 
Any  other  construction  would  Involve  con- 
tradiction, even  an  absurdity. — Day  vs. 
Dunning.  127  Cal.   65,  67,  69  Pac.  Rep.   196. 

4.  ^TTH   51215  POST— NO  CONFLICT.— 

This  section  and  51216  post  are  not  neces- 
sarily in  conflict.  Force  and  effect  may  be 
f?iven  to  both,  and  under  such  conditions, 
force  and  effect  must  be  given  to  both. — 
Day  vs.  Dunning,  127  Cal.  65,  57,  69  Pac. 
Rep.   196. 

5.  This  section  Is  general  in  its  nature 
and  is  directed  to  single  object  and  purpose. 
It  is  essentially  limitation  upon  5  1215  post, 
and  must  be  held  as  controlling  it. — Day  vs. 
Dunning,  127  Cal.  55.  67,  69  Pac,  Rep.  196. 

n.     COUNTING    AND    REJECTION    OP 

BALLOTS. 

As   to   what    ballots    should    be    connted* 

«ee  post  51216  and  note  pars.  8,  13. 
«.     VOTE     OF     PRECINCT,     REJECTION 

OF.— Mere  fact  that  illegal  votes  were  re- 
eeived   at   an    election    is    no    ground    for 


rejecting  whole  vote  of  precinct  where  It 
is  not  shown  that  such  illegal  votes  were 
received'  through  some  fraud,  conspiracy, 
mistake,  or  negligence  of  board  affecting 
its  proceedings  or  discrediting  presumptive 
integrity  of  its  members,  and  that  there  are 
no  practicable  means  of  ascertaining  true 
vote — "of  purging  the  poll." — Packwood  vs. 
Brownell,  121  Cal.  478,  479,  63  Pao.  Rep. 
1079. 


7.  WHAT        BAIiliOTS        SHOULD 
COITNTED— Alleged  dlatlnKvlsblng  mark. — 

A  ballot  cannot  be  rejected  by  reason  of 
an  alleged  distinguishing  mark  unless  it 
appears  that  mark  is  designed  for  purpose 
of  dlstlngulahlng  ballot  from  others,  and 
thus  destroys  secrecy  of  ballot.  That  such 
device  might  have  been  used  for  that  pur- 
pose does  not  justify  rejection  of  ballot. — 
Coffey  V8.  Lyman,  92  Cal.  136,  136,  28  Pac. 
Rep.  91. 

8.  HarlBff  legal  mark— rUlterlor  purpose. 

— When  legal  mark  is  placed  upon  ballot 
in  legal  place,  ballot  cannot  be  rejected  be- 
cause the  mark,  as  placed,  may  serve  some 
ulterior  purpose. — Tebbe  vs.  Smith,  108  Cal. 
101,  110,  49  Am.  St.  Rep.  68,  41  Pac.  Rep. 
454.   29   L.   R.   A.    673. 

0.  Having  marks  which  do  not  dlstla* 
gnlsh. — A  ballot  which  has  a  mark  should 
be  counted  where  mark  does  not  distin- 
guish ballot  from  other  ballots. — McCarthy 
vs.  Wilson,  146  Cal.  323,  827,  82  Pac.  Rep. 
243. 

10.     Having  ^'offset,"  In  abaenee  of  what. 

— Where  two  ballots  regular  on  their  face 
have  on  back  of  each  faint  type  impression 
of  portion  of  face  of  similar  ballot,  this 
impression  is  known  among  printers  as  an 
"offset,"  and  is  produced  when  there  Is 
too  much  ink  upon  type  used  In  printing 
by  placing  one  ticket  face  downward  upon 
back  of  another  which  has  preceded  it  from 
press.  Such  ballots  should  be  counted  in 
absence  of  any  proof  tending  to  show  that 
they  are  so  marked  for  purpose  of  distin- 
guishing them  from  other  ballots. — Rut- 
ledge  vs.  Crawford,  91  Cal.  526,  530,  25  Am. 
St.  Rep.  212,  27  Pac.  Rep.  779,  13  Lb  R.  A. 
761. 
See  post  par.  44  this  note. 

11«  Legal  stamp  In  legal  place. — When 
legal  stamp  Is  placed  upon  ballot  in  legal 
place,  ballot  cannot  be  rejected  because 
mark,  as  placed,  may  serve  some  ulterior 
purpose. — Tebbe  vs.  Smith,  108  Cal.  101, 
110.  49  Am.  St.  Rep.  68,  41  Pac.  Rep.  454, 
29  L.  R.  A.   678. 

12.     Possible    BUirk    of    Identification. — It 

is  not  any  and  every  stamp  upon  ballot 
which  might  possibly  be  used  as  an  identi- 
fication that  necessarily  demands  that  ballot 
should  be  rejected.  Thus  ballot  should  not 
be  rejected  because,  on  its  face,  it  is  rlls- 
closed  that  voter  marked  more  names  for 
certain  office  than  there  were  persons  to 
be  elected  to  that  oflflce. — Day  vs.  Dunning, 
127  Cal.   55.   56,  59  Pac  Rep.  196. 

18.  WHAT  BALLOTS  SH017LD  NOT  BE 
COUNTED — Ballot  having  cross  stamped 
opposite  irords,  ""So  nomlnatton.*' — a    Koiirk* 
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Im  which  the  eross  la  stamped  opposite 
words  '"no  nomination,"  thougrh  legal  mark, 
should  not  be  counted,  because  sufeh  mark 
is  placed  where  it  can  by  no  possibility 
serve  legrltlmate  purpose,  and  It  must  there- 
fore be  treated  as  dlstlnguishlngr  mark. — 
Patterson  vs.  Hanley.  186  Cal.  265,  271,  68 
Pac.  Rep.   821. 

14.  Ballot  havlns  imaiithorlsed  mark 
OB  It. — This  section  as  It  stood  before 
amendment  provided  that  "any  ballot  which 
Is  not  made  as  provided  in  this  act  shall 
be  void,  and  shall  not  be  counted." — Tebbe 
vs.  Smith,  108  Cal.  101.  113,  49  Am.  St.  Rep. 
68.  41  Pac.  Rep.  464.  29  I*  R.  A.  673;  Lauer 
vs.  Estes,  120  Cal.  662,  663,  58  Pao.  Rep.  262. 

15.  HavtBflT  mark  of  IdemtlScatlom* — 
Ballot  marked  by  voter  In  such  way  that  It 
may  be  Identified  should  be  rejected. — 
Smith  vs.  Thomas,  121  Cal.  533,  634,  54  Pao. 
Rep.  71. 

16.  Where  face  of  ballot  discloses  that 
voter  marked  more  names  for  certain  office 
than  there  were  persons  to  be  elected  to  that 
office,  and  these  crosses  constitute  an  Iden- 
tifying mark  forbidden  by  statute,  ballot 
cannot  be  counted  for  any  office  by  virtue 
of  S  1215  post,  and  enactment  of  this  section. 
so  far  as  It  declares  that  such  ballot  should 
not  be  counted  for  any  person  for  that 
"particular  office,"  was  Idle  and  absurd 
legrlslatlon. — Day  vs.  Dunning.  127  Cal.  55. 
57,  59  Pao.  Rep.  196. 

17.  The  whole  design  of  statute  with 
respect  to  manner  of  voting  is  to  prevent 
intimidation  or  corruption  of  electors  by 
defeating  Its  object  It  Is  assumed  that 
there  can  be  no  effective  bribery  or  Intimi- 
dation In  absence  of  any  means  of  deter- 
mining whether  elector  has  voted  according 
to  his  promise,  and  that  If  any  mark  or 
Indication  which  will  serve  to  Identify  bal- 
lot cast  by  particular  person  will  at  same 
time  Insure  Its  rejection,  there  will  no 
longer  exist  any  motive  for  attempting  to 
Influence  him  by  threats  or  promises. — Pat- 
terson vs.  Hanley,  136  Cal.  265,  269,  68  Paa 
Rep.    821. 

18.  InablUtT  to  aacertaln  for  whom  party 
liiteiided  to  vote. — ^Where  It  cannot  be  as- 
certained for  which  party  voter  intended  to 
vote,    ballot    should    not    be    counted    for 

^    either.— Salcldo    vs.    Roberts,    186    Cal.    670, 
672,  69  Pac.   Rep.   431. 

19.  L.et<er  "J"  written  in  blank  space. — 
A  ballot  must  be  rejected  where  It  has  the 
letter  "J"  written  In  the  blank  space  left 
for  Insertion  of  name  for  Justice  of  peace. — 
Tebbe  vs.  Smith,  108  Cal.  101.  110.  49  Am. 
St.  Rep.  68,  41  Pac.  Rep.  454. 

20.  Not  la  conformity  ^rlth  latr. — ^All 
ballots  not  In  conformity  with  law  should 
be  rejected. — Coflfey  vs.  Lyman,  92  CaL  186, 
136,  28  Pac.  Rep.   91. 

21.  Two  croHses  opposite  name  of  can- 
didate.— ^A  ballot  upon  which  voter  has 
placed  two  crosses  opposite  name  of  can- 
didate must  be  rejected. — Langley  vs.  Head, 
148  Cal.  868,  878,  75  Pac.  Rep.  1088. 

22.  'WHAT  NECESSARY  TO  JUSTIFY 
RBJBCnON  OF  BAL.LOT. — In  order  to  Jus- 


tify rejection  of  ballot,  it  must  appear  that 
such  "Impression,  device,  color,  or  thing" 
on  outside  thereof  Is  Intended  to  distinguish 
it  from  other  legal  ballots;  and  court  is 
not  authorized  to  find  such  design  when 
it  is  Just  as  reasonable  to  attribute  ap- 
pearance of  ticket  to  accident  as  to  desisrn. 
— Rutledge  vs.  Crawford,  91  Cal.  526,  530.  25 
Am.  St.  Rep.  212,  27  Pac  Rep.  779.  18 
U  R.  A.  761. 

IIL     DISTINGUISHINa  MARKS  IN 
OENBRAU 

2S.     CROSS    LEGAI^LY    PLACED.— When 

legal  mark  is  placed  upon  ballot  In  lesal 
place,  ballot  cannot  be  rejected  because 
mark,  as  placed,  may  serve  some  ulterior 
purpose.  This  section.  In  forbidding  marks, 
does  not  Include  the  cross  lesrally  placed. — 
Tebbe  vs.  Smith.  108  CaL  101,  110.  49  Anu 
St.  Rep.  68,  41  Pac.  Rep.  454,  29  Li.  R.  A^ 
678. 

24.  DISTINGUISHING  MARK  SHAE.I* 
NOT  INVALIDATE  BALLOT  unless  it  ap- 
pears  that  such  mark  was  placed  thereon 
by  the  voter  for  the  purpose  of  identifylns: 
such  ballot. — Chubbuck  vs.  Wilson,  142  Ca.1. 
599,  600,  76  Pac.  Rep.  1126. 

25.  DUTY  TO  ENFORCE  PROTISI*lVS 
AGAINST. — Legislature  has  enacted,  and 
has  deliberately  retained  in  every  amend- 
ment of  law,  mandatory  provisions  from 
this  section  and  {1215  post,  concerntnsr 
identifying  marks  on  ballots,  and  has  thus 
imposed  upon  courts  duty  of  enforcing  them 
according  to  their  terms  and  their  evident 
Intention,  regardless  of  conviction  often 
forced  upon  mind  of  courts  that  marks 
which  have  effect  of  Invalidating  ballots 
are,  in  most  Instances,  the  result  of  ignor- 
ance and  mistake,  and  not  of  any  plan  for 
corruption  and  Intimidation  of  voters. — 
Patterson  vs.  Hanley,  136  Cal.  265,  270,  €S 
Pac.   Rep.   821. 

211.     MANDATORY      PROVISIONS.  —  That 

provision  of  election  law  which  requires  a 
voter  to  mark  his  ballot  by  means  of 
stamp,  by  putting  cross  opposite  name  of 
each  candidate  thereon  for  whom  he  In- 
tends to  vote,  is  mandatory,  and  no  other 
method  will  satisfy  statute. — ^Lay  vs.  Par- 
sons, 104  Cal.  661,   662,  88  Pac.  Rep.   447. 

27.  Liberal  eonstnictlon. — Provisions  of 
statute  as  to  marking  of  ballots  are  In 
their  nature  mandatory;  but  all  statutes 
tending  to  limit  citizen  in  the  exercise  of 
his  right  of  suffrage  should  be  liberally 
construed  in  his  favor. — Tebbe  vs.  Smit.h. 
108  Cal.  101.  108,  49  Am.  St.  Rep.  68,  41  Pac 
Rep.  454,  29  K  R.  A.  673. 

28.  PURPOSE  OF  THE  PROVISIONS 
AGAINST. — The  truth  is,  that  under  our 
present  election  laws  courts  cannot  confine 
themselves  to  mere  inquiry  as  to  what 
voter  intended  to  express  by  his  ballot. 
The  law  has  many  other  purposes;  and  to 
accomplish  them,  it  provides,  in  great  de- 
tail, what  ballot  shall  be — what  the  voter 
may  do,  and  what  he  may  not  do.  The  la'W 
evidently  contemplates  that  the  intent 
which  ballot  expresses  may  be  result  of 
coercion    or    undue    influence,    and    inter* 
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feres  to  prevent  one  having:  power  over 
another  from  knowing:  how  the  latter  voted; 
and  80  It  Is  provided  that  no  distlngrulshingr 
marks  may  be  placed  upon  ballots. — Liauer 
viw  Estes,  120  Gal.  662,  653.  63  Pac.  Rep.  262. 

Sil  ^IVBSTIOBr  AS  TO  DISTINGUISHING 
■ARK  ALWAYS  IS  whether  or  not  mark 
is.  In  fact  and  law,  one  which  distingrulshes 
the  ballot  from  other  ballots;  not  whether 
the  voter  so  Intended.  It  is  usually  impos- 
sible to  tell  what  the  voter  actually  in- 
tended.— Patterson  vs.  Hanley,  186  Cal.  265, 
278,  S8  Pac  Rep.  821. 

9%,    WHAT   LAW  DBTHRMINHS   VALID- 

mr  OF  BALLOT.^ — In  an  election  contest, 
validity  of  ballots,  with  respect  to  dlstin- 
guishlngr  marks,  must  be  determined  by  law 
as  it  stood  at  time  ballots  were  cast,  or  date 
cf  election,  and  not  by  law  as  changred  be- 
fore trial  of  such  contest.  Law  on  this 
subject  is  part  of  substantive  law  of  sub- 
ject of  elections. — Trafton  vs.  Quinn,  143 
CaL  469,  470.   471,  77   Pac.   Rep.  164. 

IV.     WHAT    ARE    DISTINGUISHINa 

MARKS. 

Am  to  dlatlaKVl>I>iBS  marks,  see  post 
11216  and  note.  91259  and  note  pars.   7,  8. 

SI.    BALLOT  WHICH  HAS  AN  BRASURB 

THEREON,  clearly  apparent  on  its  face, 
has  distingruishingr  mark,  and  ballot  is 
therefore  invalid  and  should  not  be  counted. 
-Langley  vs.  Head,  142  CaL  868,  371,  76 
Pac  Rep.  1088. 

tti  CROSS — Doable  eros«« — Ballot  which 
has  cross  after  words  "No  nomination,"  or 
double  crosses  after  name,  has  dlstingruish- 
Ing  marks  and  must  be  rejected. — Hannah 
Ta  Green,  143  Cal.  19,  22,  76  Pac.  Rep.  708. 

U.  Double  cross  marked  upon  ballot  by 
▼oter  is  distinsuishlngr  mark  by  which  bal- 
lot may  be  Identified,  and  such  ballot  can- 
not be  counted. — People  ex  rel.  Bledsoe  vs. 
Campbell,  188  Cal.  11,  19,  70  Pac.  Rep. 
MS. 

M.  la  sqastre  or  space  or  at  right  of  ''No 
■misatloa.'* — A  ballot  which  has  a  cross 
marked  by  a  voter  after  the  words  "No 
nomination"  printed  in  one  of  columns  has 
distingruishingr  mark,  without  regrard  to 
number  of  ballots  cast,  and  should  be  re- 
jected.— ^People  ex  rel.  Bledsoe  vs.  Camp- 
bell, 138  Cal.  11,  21,  70  Pac.  Rep.  918;  Mad- 
dux 78.  Walthall,  141  Cal.  412,  415,  74  Pac 
Rep.  1026;  McMenomy  vs.  Ruch,  142  Cal. 
77.  78,  79,  75  Pac.  Rep.  661;  Merkley  v«. 
Trainer,  142  Cal.  266,  266,  75  Pac.  Rep.  656; 
McCarthy  vs.  Wilson,  146  CaL  823,  826,  82 
Pac.  Rep.  243. 

85.  la  sqaare,  there  hcinc  bo  eaadl- 
dste^  aaaie  oppoatte. — Ballot  which  has 
cross  placed  in  square,  there  beingr  no  can- 
didate's name  opposite  square,  has  dlstln- 
gtiishingr  mark,  as  cross  is  not  in  legral 
place.  Ballot  must  therefore  be  rejected. — 
Famham  vs.  Boland.  184  CaL  151,  153,  66 
Pac  Rep.  200,   866. 

23.    bterlaecd     aad    Jolaed     Im     dlflereat 

''■ys* — Ballots  which  have  two  crosses  in 
•Quare,  some  of  which  crosses  are  entirely 
**P*i^te^  aad  others  interlaced  and  joined 


in  many  different  ways,  have  distlngruishins 
marks,  and  must  be  rejected.  The  law  says 
that  voter  shall  stamp  a  cross  after  name 
of  candidate,  not  two  crosses  nor  three 
crosses,  but  "a  cross."  Two  crosses  in 
square  is  no  less  mark  of  identification  than 
two  crosses,  one  without  and  one  within 
square.  Two  crosses  in  square  is  not  legral 
mark  upon  ballot.  The  law  contemplates 
only  one  cross. — 'Famham  vs.  Boland,  184 
CaL  151,  154,  66  Pac  Rep.  200,  866. 

87.  Oao  ia  each  aqiiare  aad  oao  apoa  dt- 
Tldlas  liae. — Ballot  which  has  cross  directly 
upon  line  dividingr  two  squares,  where  there 
is  also  cross  in  each  of  said  squares,  after 
respective  candidates'  names,  has  distin- 
gruishingr mark,  and  must  be  rejected. — 
Famham  vs.  Boland,  184  CaL  161,  153,  66 
Pac.  Rep.  200,  866. 

88.  Oao  ^nrlthla,  aad  oae  vrlthovt  aanare. — 

Ballot  which  has  two  crosses  after  candi- 
date's name,  one  within  square,  and  one 
without  square,  has  distinguishingr  mark, 
and  must  be  rejected.  There  is  no  simpler 
way  of  avoiding:  provision  of  law  than  for 
voter  to  mark  his  ballot  in  this  manner. — 
Famham  vs.  Boland,  184  Cal.  151,  154,  66 
Pac.  Rep.  200,  866. 

89.  Roaad  hole  boraed  la  ballot. — Ballot 
which  has  cross  stamped  twice  in  one  or 
more  votingr-squares,  or  ballot  which  has 
round  hole  burned  in  it,  has  sure  mark  of 
identification,  and  is  invalid,  and  must  be 
rejected. — Patterson  vs.  Hanley,  136  Cal. 
265.   272,  273,   68   Pac.  Rep.   821. 

40.  ILLEGAL  MARK,  OR  LBGAL  MARK 
IN  ILLEGAL  PLACE.— Placing:  of  an  illegrnl 
mark  upon  ballot,  or  leg:al  mark  in  an  11- 
leg:al  place,  renders  it  void. — Patterson  vs. 
Hanley,  136  CaL  265,  271,  68  Pac.  Rep.  821. 

41.  Manner  of  stamping:  ballot  provided 
by  statute  is  mandatory.  But  rule  is  that 
an  illegral  mark  upon  ballot,  or  leg:al  mark 
illeg:ally  placed,  which  may  serve  as  dis- 
ting:ulshingr  mark,  will  invalidate  ballot, 
and  that  intent  of  voter  cannot  be  shown 
other  than  by  what  appears  upon  face  of 
ballot— Maddux  vs.  Walthall,  141  CaL  412, 
415,  74  Pac.  Rep.  1026. 

48.  IN  GENERAIi.^A  ballot  which  has 
leg:al  mark  such  as  a  cross,  in  an  illeg:al 
place,  or  ballot  upon  which  voter  has  at- 
tempted to  rub  out  written  name,  and  suc- 
ceeds in  rendering:  it  illegible,  and  at  same 
time  leaves  conspicuous  stamp  upon  bal- 
lot, or  ballot  on  which  cross  has  been 
stamped  twice  after  name  of  candidate,  or 
ballot  which  has  stamp  after  names  writ- 
ten in  blank  column,  each  and  all  have 
distinguishing:  mark  which  renders  such 
ballots  invalid. — Salcido  vs.  Roberts,  136 
CaL  670.  671,  672,  69  Pac.  Rep.  481. 

43.  A  ballot  which  has  large  ink  blot  on 
one  of  margins;  or  ballot  which  has  hole 
through  it  where  an  attempt  was  made  to 
erase  mark;  or  ballot  which  has  cross  be- 
low voting-space  in  republican  column  for 
elector:  or  ballot  which  has  cross  opposite 
"for  elector"  in  republican  column,  has  dis- 
tinguishing mark,  and  court  is  justified  in 
refusing  to  count  It. — People  ex  rel.  Bledsoe 
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▼s.  Campbell,  13S  CaL   11,  21,  70  Pac.  Rep. 
91S. 

44.  INK  MARK,  LOWEIR  DOWN,  AFTBR 
RBGUIjAR  MARK.  —  If  voter  regrularly 
marks  number  of  presidential  electors  for 
whom  he  Is  entitled  to  vote,  but  ballot,  at 
point  couple  of  inches  further  down,  and 
opposite  certain  other  candidates  for  presi- 
dential electors,  has  mark  apparently  made 
with  ink,  such  mark  is  clearly  a  distin^uish- 
Ingr  or  ldentifyln£r  mark,  within  meaning; 
of  code,  and  ballot  should  not  be  counted, 
especially  where  such  mark  is  not  slight, 
is  not  connected  with  any  other  mark  prop* 
erly  made  by  stamp,  and  there  is  no  evi- 
dence that  it  was  mark  made  by  folding:  of 
ballot,  but  stands  by  itself,  in  place  where 
it  has  no  authority  to  be,  is  about  half  an 
inch  in  diameter,  is  very  distinct  and  pro- 
nounced, and  there  is  no  apparent  reason 
why  it  was  not  put  there  as  distingruishingr 
mark. — LAuer  vs.  Estes,  120  Cal.  652,  653, 
53  Pac.  Rep.  262. 

46.  «OFFSET>*  CAUSED  BY  FOLDING 
BAIiLOT. — Letter  *'S"  appearing:  on  ballot, 
and  which  is  clearly  an  offset  made  by  fold- 
ingr  from  writingr  placed  upon  ballot  by 
board,  after  ballot  had  left  hands  of  voter, 
shall  not  be  reg:arded  as  an  identifying: 
mark,  and  ballot  cannot  be  rejected  on 
£:round  that  it  was  second  ballot  of  voter, 
where  there  is  no  evidence  before  court  to 
that  effect. — People  ex  rel.  Bledsoe  vs. 
Campbell,  138  Cal.  11,  19,  79  Pac.  Rep.  918. 
See  ante  i  9. 

46.  A  mark  upon  ballot  claimed  to  be 
double  cross,  but  which  is  shown  by  Irspe-:'- 
tlon  to  be  clearly  an  offset  caused  by  fold- 
ing ballot  while  the  ink  was  wet.  is  not  an 
identifying:  mark,  and  ballot  must  be  count- 
ed.— People  ex  rel.  Bledsoe  vs.  Campbell,  138 
Cal.  11,  19,  70  Pac.  Rep.  918. 

47.  REGULAR  MARK,  IVITH  ANOTHER 
DISTINCT  CROSS,  LOWER  DOWN.— If  bal- 
lot contains  mark  reg:ularly  made  after 
name  of  person  for  supervisor,  but  lower 
down  on  ballot,  and  opposite  blank  line, 
there  is  also  another  distinct  cross,  such 
cross  is  clearly  a  dlsting:ulshing:  and  Identi- 
fying: mark,  and  ballot  should  not  be  count- 
ed.— Lauer  vs.  Estes,  120  Cal.  652,  653,  58 
Pac.  Rep.  262. 

48.  STAMP  OPPOSITE  NAMES  OF  TWO 
PERSONS. — Where  baUnt  contains  stamp 
opposite  names  of  two  persons  for  same  o  - 
flee,  it  cannot  be  told  for  which  party  voter 
intended  to  vote,  and  ballot  should  not  be 
counted  for  either  as  to  that  office;  and 
if  it  contains  erasure,  made  by  voter  at- 
tempting: to  rub  out  name,  which  leaves 
conspicuous  mark  on  ballot,  by  which  it 
may  be  identified,  such  mark  Is  distin- 
guishing: mark  and  renders  entire  ballot 
void. — Salcldo  vs.  Roberts,  136  Cal.  670.  672, 
69  Pac.  Rep.  431. 

V.     WHAT     ARE     NOT     DISTINGUISHING 

MARKS. 

rroHA.    ^irb^n    not    a   dlntlnmilsltini:   mark* 

see  ante  1 1205  and  note  pars.  7,  8. 

40.  ADDITION  OP  POLITICAL  DESIG- 
NATION     TO      CANDIDATE'S      NAME      ON 


TICKET  does  not  Invalidate  it  where  one 
writes  in  name  of  candidate  not  in  list.  He 
may  do  this  as  descrlptio  persons  and  as 
part  of  desig:nation  of  the  person  voted  for, 
and  this  would  be  authorized  by  statute. 
Such  deslg:natlon  is  not  distinguishing:  mark 
prohibited  by  law. — Jennin^  vs.  Brown,  114 
Cal.  307.  809,  46  Paa  Rep.  77,  34  L.  R.  A.  45. 

50.  BALLOTS  TORN  BT  ELECTION  OF- 
FICERS.— Ballots  which  have  been  evident- 
ly torn  by  election  ofl9cers  cannot  be  con- 
sidered to  have  distlng:uishin8:  marks,  and 
should  be  counted. — Lang:ley  vs.  Head,  142 
Cal.  868,  872.  76  Pac.  Rep.  1088. 

51.  CROSS  OPPOSITE  «YES»  AND  «NO" 
—  Constitutional  amendments.  —  A  ballot 
which  bepr-  n  nrn^s  oT)pos«te  each  of  words 
"Yes"  and  •'No"  on  questions  ratifying:  con- 
stitutional amendments  does  not  have  dis- 
tingulshlngr  marks  which  render  it  totally 
void.  It  has  same  effect  as  crosses  stamped 
opposite  names  of  two  or  more  rival  can- 
didates for  same  office,  and  ougrht  to  be 
£:overned  by  same  rule;  that  is,  ballot  is  not 
to  be  counted  as  to  office  or  question  to 
which  it  g:lves  an  equivocal  answer,  but  In 
ether  particulars  it  is  valid. — Patterson  vs. 
Hanley,  136  Cal.  265.  272,  68  Pac  Rep. 
821. 

62.  Crosses  marked  after  both  "Yes"  and 
"No"  upon  propo5«»d  constitutional  amend- 
ments do  not  invalidate  whole  ticket,  be- 
cause, under  provisions  of  law,  only  effect 
is  that  vote  on  amendment  cannot  be 
counted;  but  it  seems  that  such  crosses  may 
be  dlstlng-ulshlngr  marks. — Patterson  vs. 
Hanley,  136   Cal.  265.  278,  68  Pac.  Rep.  821. 

68.  DISCOLORATION  OF  BALLOT  BY 
SCRATCHING  IT.^Under  old  law.  if  an 
elector  discolored  ticket  by  scratching 
names  from  ballot,  such  discoloration  was 
not  such  dlsting-uishlng:  mark  as  would 
authorize  rejection  of  ballot. — Wyman  vs. 
Lemon.  51  Cal.  278,  275. 

54.  DROP  OF  CANDLE-GREASE  ON 
BALLOT. — Ballots  which  have  on  one  of 
them  a  drop  of  candle-g:rease,  which  had 
apparently  fallen  on  ballot  after  it  had 
been  voted,  on  another  ink  marks  on  the 
back  thereof,  and  blot  on  another,  are  not 
invalid,  and  are  properly  counted. — Langrley 
vs.  Head,  142  Cal.  868,  371,  75  Pac.  Rep.  1088. 

65.     INITIALS  OF  ELECTION  OFFICERS, 

placed  on  ballot  by  them,  apparently  at 
some  time  during:  canvass  by  board  of  di- 
rectors, are  not  distingrulshlng:  marks  viti- 
ating: ballot. — Huston  vs.  Anderson.  145  Cal. 
820,   330,   78   Pac.  Rep.   626. 

Be.  SEALING-WAX  OR  STAIN  ON  BAL- 
LOT.— A  ballot  should  not  be  rejected  on 
£:round  that  It  has  distlng:ulshing:  marks 
merely  from  fact  that  it  has  on  its  back 
very  small  piece  of  sealing:-wax,  or  that  it 
has  stain  thereon,  as  if  made  by  drop  of 
oil,  or  something:  of  that  nature,  it  being: 
far  more  reasonable  to  suppose  that  wax 
was  accidentally  placed  on  ticket  by  officer 
of  election  In  sealing:  package  than  to  be- 
lieve that  it  was  desig:nedly  placed  there 
as  a  distinguishing:  mark  before  its  deposit 
in  ballot-box:  and  the  other  mark  or  dls- 
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coloration  U  of  such  character  that  the 
most  natural  conclusion  in  relation  to  it  is 
mat  it  was  due  to  some  accidental  cause, 
and  ^as  not  Intended  to  distinguish  ballot 
or  impart  knowledgre  of  person  who  voted 
it. — i&utledge  vs.  Crawford.  91  CaL  626.  631. 
25  Am.  St.  Rep.  212.  27  Pac.  Hep.  779.  13  L. 
R.  A.  761. 

57.  SHORT  AND  FAINT  PBNCIL 
MABlCSy  made  on  nearly  all  of  ballots,  and 
after  nearly  all  names  on  ballots,  and 
which  are  very  similar  in  appearance,  and 
which  seem  to  have  been  made  by  same 
person,  will  not  be  declared  distinsrulshlng 
marks  where  they  appear  to  have  been 
made  by  an  election  officer  for  purpose  of 
checking  names  ss  they  were  called  and 
counted. — Hannah  vs.  Green,  148  Cal.  19.  23. 
76  Pac  Rep.  708. 

58.  A  ballot  which  has  pencil  marks 
thereon,  which  are  so  minute  and  light  that 


they  are  not  readily  observable,  does  not 
have  distinguishing  marks,  and  should  be 
counted. — 'LAngley  vs.  Head,  142  Cal.  368. 
371.  76  Pac.  Rep.  1088. 

69.  STAMP  UNDER  '^KS/'  INSTEAD 
OF  AFTER  IT. — Under  a  law  which  pro- 
vides that  stamp  shall  be  "against"  the 
"Yes"  or  •'No."  voter's  stamp  under  the  word 
Tes" — to  constitutional  amendment — in- 
stead of  after  it.  is  not  distinguishing  mark. 
— ^Hannah  vs.  Green,  143  Cal.  19.  23,  76  Pac. 
Rep.   708. 

60.  'Words  ttamlns  persons  for  president 
written  on  ballot. — ^The  words,  "for  presi- 
dent-t-Hancock  and  English,"  written  on 
ballot  did  not  vitiate  It.  It  had  no  "mark" 
or  thing  thereon  by  or  from  which  it  could 
be  ascertained  what  persons  or  what  class 
of  persons  used  or  voted  it. — Coffey  vs.  Ed- 
monds, 68  Cal.  621.  626. 


§  1212.  TIME  FOB  VOTINO.  TWO  HOXTBS  ALLOWED  EMPLOYEES. 
NO  DEDUCTION  FROM  WAGES.  Any  person  entitled  to  vote  at  a  general 
election  held  within  this  state  shall,  on  the  day  of  such  election,  be  entitled  to 
absent  himself  from  any  service  or  emplojrment  in  which  he  is  then  engaged  or 
employed  for  the  period  of  two  consecutive  hours,  between  the  time  of  opening 
and  the  time  of  closing  the  polls;  and  such  voter  shall  not,  because  of  so 
absenting  himself,  be  liable  to  any  penalty,  nor  shall  any  deduction  be  made 
on  account  of  such  absence  from  his  usual  salary  or  wages. 

History:   Enacted  March  12,  1872;   amended  March  20,  1891,  Stats,  and 
Amdts.  1891^  p.  176. 

§1213.  FALSE  CERTIFICATES  OF  NOMINATION;  DEFACINO  OB 
DE8TB0YIN0,  ETC.,  CERTIFICATE.  No  person  shall  falsely  make,  or 
fraudulently  deface  or  destroy  any  certificate  of  nomination,  or  any  part 
thereof,  or  file  any  certificate  of  nomination,  knowing  the  same  or  any  part 
thereof  to  be  falsely  made,  or  suppress  any  certificate  of  nomination  which  has 
been  duly  filed,  or  any  part  thereof,  or  to  make,  use,  keep,  or  furnish  to  others. 
except  as  in  this  code  so  directed,  any  paper  watermark  in  imitation  of  ballot- 
paper,  or  disclose  the  same  to  any  person  not  engaged  in  making,  printing,  or 
distributing  of  ballot-paper  or  ballots. 

History:    Enacted  Mlarch  20,  1891,  Stats,  and  Amdts.  1891,  p.  178. 

§1214.  DESTKUOTION  OF  SUPPLIES  AND  INSTRUCTION  CARDS 
PROHIBITED.  No  person  shall,  during  an  election,  remove  or  destroy  any 
of  the  supplies  or  other  conveniences  placed  in  the  voting-booths  or  compart- 
ments, as  provided  in  this  code,  for  the  purpose  of  enabling  the  voter  to  pre- 
pare his  ballot.  No  person  shall,  during  an  election,  remove,  tear  down,  or 
deface  the  cards  printed  for  the  instruction  of  voters. 

History:    Enacted  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  178. 

§1215.    SECRECY  OF  BALLOT  PBOVIDED.    ELECTIONEEBINO,  ETC., 

WITHIN  ONE  HUNDRED  FEET  PROHIBITED.    No  officer  of  election  shall 

disclose  to  any  person  the  name  of  any  candidate  for  whom  any  elector  has 

voted.     No  officer  of  election,  nor  any  person,  shall  do  any  electioneering  on 

-election  day  within  one  hundred  feet  of  any  polling-place.    No  person  shall 
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remove  any  ballot  from  any  polling-place  before  the  closing  of  the  poll.  No 
person  shall  apply  for  or  receive  any  ballot  at  any  election  precinct  other  than 
that  in  which  he  is  entitled  to  vote.  No  person  shall  show  his  ballot  after  it  is 
marked  to  any  person  in  such  a  way  as  to  reveal  the  contents  thereof,  or  the 
name  or  names  of  the  candidate  or  candidates  for  whom  he  has  marked  his 
ballot ;  nor  shall  any  person,  except  a  member  of  the  board  of  election,  receive 
from  any  voter  a  ballot  prepared  by  such  voter,  or  examine  such  ballot,  or 
solicit  the  voter  to  show  the  same. 

[No  interference  allowed.]  No  person  shall  ask  another  at  a  polling-place 
for  whom  he  intends  to  vote.  No  voter  shall  receive  a  ballot  from  any  other 
person  than  one  of  the  ballot-clerks ;  nor  shall  any  other  person  than  a  ballot- 
clerk  deliver  a  ballot  to  such  voter.  No  voter  shall  deliver  to  the  board  of 
election,  or  to  any  member  thereof,  any  ballot  other  than  the  one  he  has  re- 
ceived from  the  ballot-clerk.  No  voter  shall  place  any  mark  upon  his  ballot 
by  which  it  may  be  afterward  identified  as  the  one  voted  by  him. 

[Soliciting  prohibited.]  No  person  shall  solicit  a  vote  or  speak  to  a  voter 
on  the  subject  of  marking  his  ticket  within  one  hundred  feet  of  the  polling- 
place. 

History:     Enacted  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  178. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Accidental  marks. 
8.  Ballot  having  name  written  in  blank 

column. 

4.  Same — Restriction  upon  voter. 

5.  Ck)nstruction  of  section — Controlled  by 

§1211  ante. 

6.  Same — Is  to  destroy  identity  of  bal- 

lot 

7.  Same — Mandatory  provision. 

8.  Same—With  §1205  ante. 

9.  Same — Scope  of  section. 
10, 11.  Failure  or  neglect  of  election  officers 

not  to  prejudice  voter. 

12.  Intent  of  voter  must  be  determined  by 

inspection  of  ballot. 

13.  Law  applies  to  marks  made  by  voter 

only. 

14.  Many  ballots  illep^al  and  void,  effect  of. 

15.  Presumption  as  to  intent  of  voter. 

1.  APPI^IBD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Tebbe  vs.  Smith,  lOS 
Cal.  101.  108,  109.  110,  49  Am.  St.  Rep.  68, 
41  Pac.  Rep.  454,  29  L.  R.  A.  673  (construed); 
LAuer  vs.  Estes,  120  Cal.  662,  653,  53  Pac. 
Rep.  262  (construed);  Day  vs.  Dunningr,  127 
Cal.  55,  56,  57,  69  Pac.  Rep.  196  (construed 
with  J 1211  ante);  Farnham  vs.  Boland,  134 
Cal.  151,  152,  66  Pac.  Rep.  200,  866  (con- 
strued); Patterson  vs.  Hanley,  136  Cal.  265, 
269,  270,  271.  68  Pac.  Rep.  821  (construed 
with  51211  ante);  People  ex  rel.  Bledsoe  vs. 
Campbell,  138  Cal.  11,  20,  70  Pac.  Rep.  918 
(referred  to);  Maddux  vs.  Walthall,  141 
Cal.  412.  415,  74  Pac.  Rep.  1026  (cited); 
Freahour  vs.  Howard,  142  Cal.  501,  503,  77 
Pac.  Rep.  1101   (applied). 

As  to  dlstlBinilshlBs  marks,  see  ante 
If  22-59. 

As  to  effect  of  Ttolenecy  tnttmtdatlon  or 
frmnd  In  elections,  see  notes  83  Am.  Dec.  753, 
•0  Am.  St.  Rep.  98. 


Eflsentlala    to    -validity    of    elcctionii 
effect   thereoM   of   IrrcffiilarltieB   1m    callli 
condactlns,   etc..   see   monographic   note   8S 
Am.  Dec.  749-764. 

2.  ACCIDENTAL.  MARKS. — A  voter  Is 
not  to  be  disfranchised  and  his  ballot  de- 
clared invalid  where  mark  itself  on  bal- 
lot, or  appearances  on  face  thereof,  sho*^ 
that  such  mark  was  made  accidentally  or 
unconsciously,  and  not  with  intent  to  mark 
*or  identify  ballot. — Maddux  vs.  Walthall, 
141  Cal.  412.  417.  74  Pac  Rep.  1026. 

8.  BAIiliOT  HAVING  NAME  IVRITTEIV 
IN  BLANK  COIiUMN.— A  ballot  which  has 
a  name  written  in  blank  column,  but  be> 
neath  line  in  which  office  is  designated, 
should  be  counted,  as  no  mandatory  pro- 
vision of  statute  is  violated  in  so  prepar- 
ing: ballot. — People  ex  rel.  Bledsoe  vs.  Camp- 
bell. 138  Cal.  11.  20.  70  Pac.  Rep.  918. 

4.  Restriction  upon  voter. — A  voter  Is 
authorized  to  prepare  his  ballot  by  mark- 
ingr  cross  after  name  of  person  or  persons 
for  whom  he  Intends  to  vote,  or  by  writingr 
name  or  names  in  blank  column,  but  he  Is 
not  authorized  to  do  both;  writing  of  name 
in  blank  column  after  having  marked  cross 
in  printed  column  against  name  of  candi- 
date for  same  office  is  most  efficient  mode 
of  placing:  an  Identifying:  mark  upon  ballot. 
— ^People  ex  rel.  Bledsoe  vs.  Campbell.  13S 
Cal.  11.  21.  70  Pac.  Rep.  918. 

8.  CONSTRUCTION  OF  SECTION— Con- 
trolled by  fi  1211  ante. — This  section  is  g:en- 
eral  in  its  nature,  and  covers  broad  field. 
It  is  limited  and  controlled  by  §1211  ante. — 
Day  vs.  Dunning:,  127  Cal.  65.  67.  59  Pac.  Rep. 
196. 

«.  Is  to  destroy  Identity  of  ¥all<»t. — Pur- 
pose of  that  provision  in  this  section  which 
declares  that  no  voter  shall  place  any  mark 
upon  his  ballot  by  which  it  may  afterwards 
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1>e  identified  as  one  voted  by  him  is  to  de- 
stroy identity  of  ballot,  and  thereby  main- 
tain its  secrecy;  for  secrecy  of  ballot  is  one 
of  cardinal  principles  upon  which  ballot 
law  is  founded,  and  that  principle  thorough- 
ly permeates  entire  body  of  act.  The  law 
itself  is  largely  recent  importation  from 
foreign  Jurisdiction;  and  while  it  is,  in  sub- 
stance, found  upon  statute  books  of  many 
states,  sufficient  time  has  not  yet  elapsed 
since  its  importation  for  courts  of  those 
states,  in  Judicial  construction  of  its  many 
and  complex  provisions,  to  stand  upon  com- 
mon ground.  At  this  time  decisions  of  for- 
eign state  courts  upon  construction  of  aot 
are  not  at  all  uniform,  and  therefore  those 
decisions,  as  guiding  lights  to  true  rule  of 
construction,  are  not  valuable  aids,  and 
will  not  be  largely  relied  upon  here.— 
Famham  vs.  Boland,  184  Cal.  161,  162,  66 
Pac  Rep.  200,  366. 

7.  Mmdstory  provtsion. — Provision  of 
this  section  that  no  voter  shall  place  any 
mark  upon  his  ballot  by  which  it  may  after- 
wards be  identified  as  one  voted  by  him  is 
mandatory. — ^Lauer  vs.  Estes,  120  Cal.  662, 
S5S,  S3  Pac  Rep.  262. 

§.  With  §1205  ante. — Mandatory  provi- 
sions as  to  voters  are  found  in  this  section 
and  in  {1205  ante. — Tebbe  vs.  Smith,  108 
CaL  101.  109,  49  Am.  St.  Rep.  68,  41  Pac. 
Rep.  454.  29  U   R.  A.  678. 

9l  Sc«pe  of  seetloii. — ^Language  of  this 
section  that  no  voter  shall  place  any  mark 
upon  his  ballot  by  which  it  may  be  after- 
wards identified  as  one  voted  by  him  Is 
broad  enough  to  cover  any  mark  made  by 
voter  which  -will  serve  as  distinguishing 
mark,  whether  made  with  legally  author- 
ised stamp  or  with  an  ordinary  pen  or 
pencil.  If,  in  use  of  stamp,  voter  keeps 
within  law,  then  ballot  will  not  be  reject- 
ed«  even  though  stamp  has  been  used  so 
that  cross  made  may  be  an  identifying 
mark.  Ballots  should  not  be  rejected  for 
trivial  reasons;  at  same  time,  it  is  only 
by  compliance  with  this  law  that  evils  may 
be  met  and  overthrown  which  were  cause 
of  its  birth. — ^Farnham  vs.  Boland,  134  Cal. 
151.  158.  66  Pac.  Rep.  200,  866. 

16.  FAILURSS  OR  NBGIiECTT  OF  S3LBC- 
TI09  OFFICERS  NOT  TO  PREJUDICE 
TOTER« — Failure  or  neglect,  through  ignor- 
ance or  carelessness  on  part  of  precinct 
election  officers  to  remove  number  of  bal- 
lot, does  not  have  effect  to  make  ballot 
illegal  on  account  of  distinguishing  mark 
placed  thereon  by  voter. — Preshour  vs. 
Howard.  142  Cal.  601.  608.  77  Pac.  Rep. 
1101. 

11.    Rights  of  voters  shall  not  be  preju- 


diced by  errors  or  unlawful  acts  of  officers 
of  election,  unless  it  shall  appear  that  fair 
election  and  honest  count  were  thereby  pre- 
vented.— Famham  vs.  Boland,  184  Cal.  161, 
164,  66  Pac.  Rep.  200,  866;  Freshour  vs. 
Howard,  142  Cal.  601,  604,  77  Pac.  Rep. 
1101. 

la.  INTENT  OF  VOTER  MUST  BE  DE- 
TERMINED BT  INSPECTION  OF  BALLOT, 

and  upon  whether  there  is  any  mark  there- 
on by  which  it  "majr**  be  identified,  irre- 
spective of  any  conjecture  as  to  purpose  or 
circumstances  under  which  mark  was  made. 
— ^People  ez  rel.  Bledsoe  vs.  Campbell,  188 
Cal.  11,  20,  70  Pac  Rep.  918. 

18.  UAW  APPLIES  TO  MARKS  MADE 
BT  TO'I'ER  ONLY^^Ballots  which  have 
stubs  attached  to  them,  stubs  that  should 
have  remained  In  book  from  which  ballots 
were  taken;  or  ballots  which  officers  of 
election  have  placed  in  ballot-box  without 
first  tearing  therefrom  numbers  attached, 
are  properly  counted.  These  violations  of 
law  arise  from  carelessness  of  election  offi- 
cers. Such  carelessness  or  malconduct  on 
their  part  may  render  them  liable  to  severe 
penalties,  but  that  is  all.  Law  as  to  identi- 
fying marks  refers  to  marks  made  by  voter, 
and  it  is  marks  made  by  him  only  that  de- 
mand rejection  of  ballot.  —  Famham  vs. 
Boland,  184  Cal.  151,  164,  66  Pac.  Rep.  200, 
866. 

14»  MANY  BALLOTS  ILLEGAL  AND' 
TOID,  EFFECT  OF. — Fact  that  numerous 
ballots  are  marked  in  such  way  as  to  make 
them  illegal  and  void  does  not  cause  marks 
thereon  to  cease  to  be  distinguishing  marks. 
To  admit  evidence  of  such  fact  would  re- 
sult in  an  absolute  destruction  of  rule  con- 
cerning distinguishing  marks,  and  leave 
each  case  involving  this  question  to  be  de- 
cided, not  as  a  matter  of  law,  but  as  a  dis- 
cretionary matter  resting  with  trial  Judge. 
Either  rule  must  be  adhered  to,  that  a 
legal  mark,  illegally  placed  upon  ballot  by 
a  voter,  or  an  illegal  mark  made  by  voter 
which  may  serve  as  distinguishing  mark, 
invalidates  ballot,  as  code  declares,  or  there 
is  no  rule  whatever  touching  the  matter, 
and  mandatory  provisions  of  ballot  law  are 
at  once  annulled. — Maddux  vs.  Walthall,  141 
Cal.  412,  416,  74  Pac.  Rep.  1026. 

IB.  PRESUMPTION  AS  TO  INTENT  OF 
VOTER. — It  is  conclusive  presumption  of 
law  as  to  Intent  of  voter,  by  an  illegral  mark 
purposely  made,  and  as  to  effect  of  such 
illegal  mark,  which  renders  ballots  invalid, 
and  not  actual  Intent,  or  absence  of  intent, 
of  voter,  nor  actual  effect  of  mark  to  give 
means  of  identification. — Maddux  vs.  Walt- 
hall, 141  Cal.  412,  417,  74  Pac  Rep.  1026. 


§1216.  SEOISTBAB  OF  VOTERS;  DUTIES  OF.  In  aU  counties  and 
cities  and  counties  in  this  state  having  a  registrar  of  voters  and  a  board  of 
election  commissioners,  the  powers  conferred  and  the  duties  imposed  by  this 
code  upon  the  county  clerks  and  other  officers,  in  relation  to  matters  of  election 
and  polling-places,  shall  be  exercised  and  performed  by  such  registrar  of  voters 
and  board  of  election  commissioners,  and  all  certificates  of  nomination  re- 
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quired  by  this  code  to  be  made  to  county  clerks  shall  be  made  to  the  registrar 
of  voters. 

History:    Enacted  Maxell  20,  1891,  Stats,  and  Amdta.  1891,  p.  178. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Election  commissioners  —  Powers  and  du- 

ties. 
8.  Same — City  and  county  of  San  Francisco. 


1.  APPLIED,  Cn'BD,  CONSTRUED,  RE- 
FERRED TO,  etc»  in:  Ex  parte  Brown,  97 
Cal.  88,  84,  81  Pac.  Rep.  840  (referred  to); 
San  FranclBco  vs.  Broderlck,  111  Cal.  802, 
306,  48  Pac.  Rep.   960   (construed). 

Am  to  city  elections,  see  post  I  4369  and 
note. 

a.  EliECTION  COMMISSIONERS  ^  Their 
poTrem  and  dattes.  —  Under  this  section 
reflriatrars  of  voters  and  boards  of  election 


commissioners  are,  in  relation  to  matters 
of  election  and  polling-places,  to  exercise 
all  powers  and  duties  which  by  this 
code  are  conferred  upon  county  clerks 
and  other  officers  in  relation  to  such  mat« 
ters. — San  Francisco  vs.  Broderlck.  Ill  Cal. 
802,  305.  48  Pac.  Rep.  960. 

8.     City  nnd   county  of   San    Fmnclsco. — 

Election  commissioners  of  city  and  county 
of  San  Francisco  have  exclusive  power  of 
management  and  control  of  elections  in 
such  city  and  county. — San  Francisco  vs. 
Broderlck,  111  Cal.  802,  805,  48  Pac  Rep. 
960. 


CHAPTER  IX. 

VOTING  AND  CHALLENGES. 


S  1224.  Voting,  when  to  commence  and  con- 
tinue. 

§  1225.     Manner  of  voting. 

S 1226.  Same.  [Duty  of  inspector  on  re- 
ceiving ballot;  announcing  name, 
etc.] 

§  1227.     Same.     [Placing  ballot  in  box.] 

§  1228.  Bccord  that  person  has  voted,  how 
kept. 

§  1229.     Same.     [Duty  of  clerks,  etc.] 

§  1230.     Grounds  of  challenge. 

§  1231.  Proceedings  on  challenge  for  want 
of  identity. 

§  1232.  Same.  [Proceedings  on  chaUenge  for 
non-residence  in  state.] 

S  1233.  Same.  [Proceedings  on  challenge  for 
non-residence  in  precinct.] 


S  1234.    Same.    [Proceedings  on  challenge  for 

having  before  voted.] 
S  1235.    Same.    [Proceedings  on  challenge  for 

conviction  of  crime,  etc.] 
§  1236.  Challenges,  how  determined. 
S 1237.    Same.      [On   ground  he  is  not   the 

person  whose  name  is  on  the  greAt 

register.] 
§  1238.    If  person  refuses  to  be  swom^  Tote 

to  be  rejected. 
§  1239.    Bules  for  the  determination  of  qnes- 

tions  of  residence. 
§  1240.     Term  of  residence,  how  computed. 
§  1241.    Bules  must  be  read,  if  requested. 
S 1242.    Proceedings   upon    determination    of 

challenge. 
§  1243.    List  of  challenges  to  be  kept. 


§1224.    VOTINO,   WHEN  TO   COMMENCE  AND   CONTINXTE.    Voting 

may  commence  as  soon  as  the  polls  are  opened,  and  may  be  continued  during 
all  the  time  the  polls  remain  open. 

History:    Enacted  March  12,  1872. 


Am  to  time  for  vottns,   see   monographic 
note  90  Am.  St.  Rep.  78-80. 


As  to  Totins  in  K«B«ni1,  see  monographic 
note  90  Am.  St.  Rep.  80-89. 


§  1225.  MANNER  OF  VOTING.  The  person  offering  to  vote  must  hand 
his  ballot  to  the  inspector,  or  to  one  of  the  judges  acting  as  inspector,  and 
announce  his  name  and  the  number  affixed  to  it  on  the  register  in  use  at  the 
precinct  where  he  offers  his  vote;  provided,  that  in  incorporated  cities  and 
towns  the  said  person  shall  also  give  the  name  of  the  street,  avenue,  or  location 
of  his  residence,  and  the  number  thereof,  if  it  be  numbered,  or  such  clear  and 
definite  description  of  the  place  of  such  residence  as  shall  definitely  fix  the  same. 

History:    Enacted  March  12,  1872;    amended  April  3,  1876,  Code  Amdta. 
1875-6,  p.  26;    March  30,  1878,  Code  Amdts.  1877-8,  p.  26. 

1.  Applied,  cited,  construed,  referred  to.  5.  Same — ^Departure  from,  when  no  gronnd 

2.  Construction    of    section —.  Control    over  for  rejecting  vote. 

election.  6.  Same — Is  no  ground  for  rejecting  Tote, 

8.  Directory  provisions,  when. 

4.  Same— Cannot  be  grossly  departed  from.        7.  Mandatory  provisions. 
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8.  Neglect  or  failure  of  election  board — la 

ground  for  rejecting  vote,  when. 

9.  Object  of  this  and  succeeding  section. 
10.  What  is  not  official  malconduct. 

1.  appl.ic:d»  citbd,  construed,  re- 
ferred TO,  etc.,  in:  RuBsell  vs.  Mc- 
Dowell. 83  Cal.  70.  76,  77,  79,  23  Pac  Rep. 
*  183  (construed);  Atkinson  vs.  Lorbeer,  111 
Cal.  419.  423.  44  Pac.  Rep.  162  (referred  to). 

As  to  rejection  of  Totes,  see  monographic 
note  90  Am.  St.  Rep.  83. 

Board  of  election  must  post  copy  of  vreat 
lesiitcnu — See    ante    9  1149. 

Cople*  of  sreat  rearisters  ordered  to  be 
po«ted  by  boards  of  election  mnat  not  be 
t«ra  or  defaced. — See   ante    {1150. 

Rifcht  of  electors  to  Tote  for  a  candidate 
whose  name  Is  not  printed  on  ofllcial  ballot. 
— See  monographic  note  91  Am.  St.  Rep. 
<82-688. 

Statutes  restricting  vote  of  an  elector  to 
kss  tban  all  -vvben  several  ofllcers  are  to 
be  ehosen  for  tbe  same  oHlce. — See  note  by 
Irwin  Taylor,  33  I*  R  A.  141.  142. 

Tote  for  same  person  for  incompatible 
•flcea. — See  note  12  L.   R  A.   125. 

L  construction  of  section— Con- 
trol oTcr  election. — Neither  voters  nor 
those  voted  for  have  any  control  over 
election  officers;  and  to  set  aside  votes  of 
precinct,  where  there  was  clearly  no  fraud 
or  mistake  for  mere  Irregularities  occa- 
sioned by  Ignorance  or  carelessness  of 
election  board,  would,  in  many  cases,  be 
patent  injustice.  Moreover,  construction  re- 
oulrlng  an  exceedingly  strict  compliance 
with  statutory  provisions  might  tempt  to 
Irregularities  directed  for  very  purpose  of 
vitiating  poll  of  certain  polling-place,  and 
"might  lead  to  more  frauds  than  It  would 
prevent." — Atlclnson  vs.  Lorbeer,  111  Cal. 
419,  421.    44    Pac    Rep.    162. 

S.  DIRECTORY  PROVISIONS.— As  gen- 
eral rule,  regulations  prescribed  by  law  for 
conducting  an  election  are  directory  merely 
and  will  not  be  literally  enforced  where 
their  non-observance  could  occasion  no 
injury. — ^Atkinson  vs.  Lorbeer,  111  Cal. 
419.  422.  44   Pac  Rep.  162. 

4.  Cannot    be    srossly    departed    from. — 

Statutory  provisions  which  are  clearly 
mandatory  must  be  substantially  complied 
with;  and  even  directory  provisions  cannot 
be  so  grossly  departed  from  as  to  make  It 
impossible  or  extremely  difficult  to  deter- 
mine whether  fraud  was  committed  or  any- 
thing done  -which  would  affect  result  of  an 
election. — Atkinson  vs.  Lorbeer,  111  Cal. 
419.  421,  44   Pac.  Rep.  162. 

5.  Departure  from,  vrhen  no  sronnd  for 
rrjectlns  vote. — It  Is  only  those  provisions 
of  statutes  relating  to  time  and  place  of 
holding  elections,  qualifications  of  voters, 
and  such  others  as  are  expressly  made 
essential  to  prerequisite  and  validity  of 
an  election  that  are  held  to  be  mandatory; 
all  others  are  directory  merely;  and  failure 
to  observe  them  caused  by  honest  Ignor- 
ance or  mistake  and  not  resulting  in 
manifest  fraud,  does  not  afford  ground  for 


rejecting  entire  vote  of  precinct. — Russell 
vs.  McDowell,  83  Cal.  70,  77,  23  Pac.  Rep. 
183. 

6.  Is  no  sTonnd  for  rejecting  vote,  wben. 

— Where  failure  of  election  board  to  com- 
ply with  directory  provisions  is  of  such 
character  that  if  it  can  be. readily  shown 
by  competent  proof  that  no  fraud  was 
committed,  and  no  harm  done  by  such  fail- 
ure, and  such  proof  is  made,  then  vote  will 
not  be  rejected. — ^Atkinson  vs.  Lorbeer,  111 
Cal.  419.  423,  44  Pac.  Rep.  162. 

7.  Mandatory  provisions. — Provisions  as 
to  time  and  place  of  holding  election  are 
mandatory. — Atkinson  vs.  Lorbeer,  111  Cal. 
419,   424.  44  Pac.  Rep.  162. 

8.  NEGLECT  OR  FAILURE  OF  ELEC- 
TION BOARD — Is  vronnd  for  rejecting 
vote,  vrben. — Neglect  of  provisions  of  stat- 
ute designed  to  prevent  fraudulent  voting, 
followed  by  actual  fraud  of  that  character 
sufficient  In  extent  to  throw  out  result  of 
election,  is  ground  for  rejecting  entire  vote 
of  precinct  if  there  Is  no  means  of  purging 
poll. — Russell  vs.  McDowell,  88  Cal.  70.  77, 
28   Pac.    Rep.    183. 

0.  OBJECT  OF  THIS  AND  SUCCEEDING 
SECTION. — The  manifest  object  of  this  and 
next  succeeding  section  is  to  prevent  fraud- 
ulent voting.  Compliance  with  them  makes 
fraud  difficult  and  improbable;  disregard 
makes  fraud  easy,  difficult  of  detection  and 
punishment,  and  therefore  probable.  Offi- 
cers of  election  are,  like  all  other  persons, 
presumed  to  know  the  law,  and  their  de- 
liberate omissions  to  follow  directions  de- 
signed to  prevent  fraud  certainly  call  for 
explanation.  They  cast  suspicion  upon 
their  Integrity  and  are  sufficient  prima  facie 
evidence  to  make  out  case  of  fraud. — Rus- 
sell vs.  McDowell,  83  Cal.  70,  79,  23  Pac. 
Rep.   188. 

10.  -WHAT  IS  NOT  OFFICIAL  MALCON- 
DUCT. — Where  number  of  election  officers, 
immediately  upon  closing  of  polls,  removed 
all  bystanders,  except  two,  from  room 
which  constituted  polling-place,  and  for 
one  half-hour  kept  door  of  said  room 
locked,  and  kept  public,  except  said  two  by- 
standers, out  of  said  room,  and  during  same 
said  half-hour  one  of  judges  of  election 
was  absent,  during  which  time  some  of 
members  of  board  took  ballots  from  ballot- 
box  and  counted  them,  and.  finding  that 
there  was  one  more  ballot  in  box  than  there 
were  voters  as  shown  on  poll-list,  destroyed 
one  of  said  ballots,  and  where  board,  while 
room  was  in  that  condition,  sealed  in 
envelopes  all  unused  ballots,  and  did  things 
necessary  to  preparation  for  tallying,  but 
did  not  proceed  to  tallying  of  votes;  but 
at  expiration  of  said  half-hour  door  was 
opened  and  other  bystanders  went  in,  ab- 
sent judge  returned  and  tallying  com- 
menced, such  acts  and  conduct  on  part  of 
board  did  not  constitute  malconduct  vitiat- 
ing vote  of  precinct,  if  It  appeared  that 
officers  of  election  were  called  as  witnesses 
and  that  no  fraud  was  committed  and  no 
wrong  done. — Atkinson  vs.  Lorbeer,  111 
Cal.    419,    420.    424,    44    Pac.    Rep.    162. 
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§1226.    SAME.     [DUTY   OF   INSPEOTOB   ON   REOEIVINO   BAIJ.OT; 

ANNOXJNOINO  NAME,  ETC.]  The  inspector,  or  judge  acting  as  such,  must 
receive  the  ballot,  and  before  depositing  it  in  the  ballot-box  must,  in  an  audible 
tone  of  voice,  announce  the  name  and  register  nimiber;  provided,  that  in 
incorporated. towns  and  cities  the  said  inspector,  or  judge  acting  as  such,  shall 
also  announce  the  residence  of  the  person  voting,  and  the  same  shall  be  re- 
corded on  the  poll-list  by  the  poll-clerk. 

History:    Enacted  March  12,  1872;   amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  26;    March  30,  1878,  Code  Amdts.  1877-8,  p.  26. 

Applied,  cited,  constmed,  referred  to,  etc.,  Pac.    Rep.    162    (referred    to    In    discussins 

in:      Russell    vs.    McDowell,    83    Cal.    70,   76,  mandatory  provisions  of  election  laws). 

77,    79,    23    Pac.    Rep.    183    (construed);    At-  As  to  maalfest  object  of  this  section,  see 

kinson    vs.    Lorbeer,    111    Cal.    419,    423,    44  ante  S 1226. 

§  1227.  SAME.  [PLAOINO  BALLOT  IN  BOX.]  If  the  name  be  found 
on  the  register  in  nse  at  the  precinct  where  the  vote  is  offered,  and  the  vote  is 
not  rejected  upon  a  challenge  taken,  the  inspector,  or  judge  acting  as  such, 
must,  in  the  presence  of  the  board  of  election,  place  the  ballot,  without  opening 
or  examining  the  same,  in  the  ballot-box;  and  no  person  shall  be  allowed  to 
vote  whose  name  is  not  on  said  register  in  use  at  the  precinct. 

History:     Enacted   March   12,    1872;     amended   March   30,    1874,   Code 
Amdts.  1873-4,  p.  26;   March  30,  1878,  Code  Amdts.  1877-8,  p.  26. 


1.  Applied,    cited,    construed,    referred   to. 

2.  Construction  of  section. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Patterson  vs.  Hanley, 
136  Cal.  265,  276.  68  Pac.  Rep.  821  (applied). 

As  to  vroimds  of  ehallense,  see  post 
41230. 

As  to  recelvlBff  lUeiral  TOtes,  see  mono- 
graphic  note   90  Am.   St  Rep.   84,   85. 

Certified  copy  of  uncanceled  entry  upon 
grent  register  Is  prima  fade  evidence  of 
what.— See   ante   J1117. 

a.  CONSTRUCTION  OF  SECTION.  —  It 
has    been    law    in    this    state    ever    since 


amendment  of  March  30,  1878,  that  no  per- 
son shall  be  allowed  to  vote  whose  name  Is 
not  on  precinct  regrister.  It  is  most  unjust 
that  voter  should  be  deprived  of  his  fran- 
chise througrh  fault  of  county  clerk  in 
binding:  names  of  voters  in  wrong  precinct 
book;  but  if  this  provision  Is  valid,  it 
would  seem  that  omission  of  name  from 
precinct  book  is  fatal;  and  there  seems  to 
be  no  substitute  for  regrister  or  means  of 
supplying:  its  defects,  provided  by  law. 
which  simply  declares  that  no  person  shall 
be  allowed  to  vote  unless  his  name  appears 
on  precinct  register. — Patterson  vs.  Han- 
ley,  186,  Cal.  265,  276,  68  Pac.  Rep.  821. 


§  1228.  RECORD  THAT  PERSON  HAS  VOTED,  HOW  KEPT.  When  the 
ballot  has  been  placed  in  the  box,  one  of  the  judges  must  write  the  word 
"voted"  opposite  the  number  of  the  person  on  the  printed  copy  of  the  register. 

History:     Enacted   March   12,   1872;    amended   March   30,    1878,   Code 
Amdts.  1877-8,  p.  27;   April  16,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  80. 

§1229.  SAME.  [DUTY  OF  CLERKS,  ETC.]  Each  clerk  must  keep  a 
list  of  persons  voting,  and  the  name  of  each  person  who  votes  must  be  entered 
thereon  and  numbered  in  the  order  of  voting. 

History:    Enacted  March  12,  1872. 

ESntrlca  made  by  officers  or  boards  of  electloB  are  prima  fade  erldenee  ef  aets  stated 
tberelB.— See   KBRR'S   CYC.   CODE   CIT.   PROC.  1 1926  and  note. 

§  1230.  GROUNDS  OF  CHALLENGE.  A  person  offering  to  vote  may  be 
orally  challenged  by  any  elector  of  the  county  upon  either  or  all  of  the  follow- 
ing grounds: 

1.  That  he  is  not  the  person  whose  name  appears  on  the  register. 

2.  That  he  has  not  resided  within  the  state  one  year  next  preceding  the 
election. 
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3.  That  he  has  not  been  a  naturalized  citizen  of  the  United  States  for  ninety 
days  prior  to  the  election. 

4.  That  he  has  not  resided  within  the  county  for  ninety  days  preceding  the 
election. 

5.  That  he  has  not  resided  within  the  precinct  for  thirty  days  next  preceding 
the  election. 

6.  That  he  has  before  voted  that  day. 

7.  That  he  has  been  convicted  of  an  infamous  crime. 

8.  That  he  has  been  convicted  of  the  embezzlement  or  misappropriation  of 
public  money. 

History:   Enacted  March  12,  1872;  amended  April  16,  1880,  Code  Amdts. 
1880  (Pol.  ptO,  p.  80. 


As  to  one  year's'  resldeaee  nrltklM  state, 
se«  post  $1232  subd.  2. 

As  to  persons  not  entitled  to  vote,  see 
ante  8  1084. 

As  to  proeeedlniTS  on  challenge  for  har- 
fmg  Toted  before,  see  post  {1234. 

As  to  proceedins*  on  ehallenires  for  urant 
•f  Ideatlty,  see  post   (1231. 

As  to  qnallflcatlona  of  a  voter  la  K^neral, 
see  ante  f  1083. 


Challeni^s,  how  determined. — See  post 
H1236,   1237. 

lilot  of  challenges,  how  to  l>e  kept. — See 
post  S1243. 

Rules  for  determinini:  aaestion  of  resi- 
dence for  purpose  of  Totlni:. — See  post 
fi  1239. 

Fact  of  conTietlon  of  crime  or  defalca- 
tion, how^  pro-ved. — See  post  1 1235. 


§  1231.    PROOEEDINOS  ON  CHALLENGE  FOB  WANT  OF  IDENTITY. 

K  the  challenge  is  on  the  ground  that  he  is  not  the  person  whose  name  appears 

on  the  great  register,  the  inspector  must  tender  him  the  following  oath : 

"You  do  swear  (or  aiBrm)  that  you  are  the  person  whose  name  is  entered  on 

the  great  register.*' 

'    History:    Enacted  March  12,  1872. 


1.  Discretion  to  administer  oath. 

2.  Befusal  to  administer  oath  is  offense. 

Am  to  Trhat  challeairea  are  determined  In 
ImroT  of  party  challen8:lnir  by  hla  taklns 
eeth  teadercd,   see  post   91236. 

Refaaal  to  be  avrom  bT»  or  to  anoTrer 
4«c«tions  of,  board  of  Jndflrea  of  election 
to  m  aiiiidemeanor. — See  KERR'S  CYC.  PSSlf. 
CODE  S  43. 

Trial  of  challenKresy  effect  of  refnalnff  to 
be  sworn. — See   post  fi  1238. 


1.  DISCRETIOIV  TO  ADMINISTBR  THB 
OATH. — Where  a  voter  is  challenged,  tt  Is 
In  discretion  of  Judgres  of  election  to  ad- 
minister oath  required  by  statute. — People 
vs.  Gordon.  5  Cal.  235,  236. 

2.  REFUSAL  TO  ADMINISTER  OATH 
IS  OFFJSNSB. — Refusal  of  an  election  offi- 
cer to  administer,  in  his  official  capacity, 
an  oath  to  voter  who  Is  challenged.  Is  an 
offense,  for  which  he  may  be  prosecuted. — 
People  vs.  Burns,  75  Cal.  627,  629,  17  Pac. 
Rep.    646. 


§1232.  SAME.  [PROOEEDINOS  ON  OHALLENOE  FOB  NON-RESI- 
DENCE IN  STATE.]  If  the  challenge  is  on  the  ground  that  he  has  not 
resided  in  the  state  for  one  year  next  preceding  the  election,  the  person  chal- 
lenged must  be  sworn  to  answer  questions,  and  after  he  is  sworn  the  following 
questions  must  be  propounded  to  him  by  the  inspector : 

1.  Have  you  resided  in  this  state  for  one  year  immediately  preceding  this 
election  T 

2.  Have  you  been  absent  from  this  state  within  one  year  immediately  pre- 
ceding this  election?    If  yes,  then, 

3.  When  you  left  did  you  leave  for  a  temporary  purpose,  with  the  design  of 
returning,  or  for  the  purpose  of  remaining  away? 

4.  Did  you,  while  absent,  regard  this  state  as  your  home  t 

5.  Did  you,  while  absent,  vote  in  any  other  state  1 
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And  such  other  questions  as  may  be  necessary  to  a  determination  of  the 
challenge. 

History:    Enacted  March  12,  1872;   amended  April  16,  1880,  Code  Amdts. 
1880  (Pol.  pt),  p.  81. 


Proceedlmira  npoa  determlBatloM  of  chal-  Rnlea  for  determlnlBs  qnestlona  of  resl- 

lens«a. — See   post   11282.  dence  In  irencmL — See   post   91239. 

Refusal    to    be    suront    br»    or   to    answer  Rales  most  be  read*  if  reqneated,   before 

questions  of,  board  of  Jndires  of  election  is  oath  is  administered. — See  post  1 1241. 

a    mlademeanor. — See    KEAR'9    CYC.    PBlf«  That  TOte  may  be  rejected  if  person    re- 

CODU  S  43.  fose  to  be  sworn. — See  post  9  1238. 

§1233.  SAME.  [PBOOEEDINaS  ON  OHALLENOE  FOR  NON-RBSL 
DENCE  IN  PRECINCT.]  If  the  challenge  is  on  the  ground  that  he  has  not 
resided  in  the  county  for  ninety  days,  or  precinct  for  thirty  days  next  pre- 
ceding the  election,  the  person  challenged  must  be  sworn  to  answer  questions, 
and  after  he  is  sworn,  the  following  questions  must  be  propounded  to  him  by 
the  inspector: 

1.  When  did  you  last  come  into  this  county  or  election  precinct  1 

2.  When  you  came  into  this  county  or  precinct,  did  you  come  for  a  temporary 
purpose  merely,  or  for  the  purpose  of  making  it  your  home! 

3.  Did  you  come  into  thia  county  or  precinct  for  the  purpose  of  voting  here  T 
And  such  other  questions  as  may  be  necessary  to  a  determination  of  the 

challenge. 

History:    Enacted  March  12,  1872;  amended  April  16,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  81. 

§  1234.  SAME.  [PROCEEDINOS  ON  OHALLENOE  FOR  HAVINa  BE- 
FORE VOTED.]  If  the  challenge  is  on  the  ground  that  the  person  challenged 
has  before  voted  that  day,  the  inspector  must  tender  to  the  person  challenged 

this  oath: 
"You  do  swear  (or  affirm)  that  you  have  not  before  voted  this  day." 

History:    Enacted  March  12,  1872. 

Applied,     cited,     coastmed,     referred     to.  Challenge  is   defeated   by  taking  oath. — 

etc.,  In:  People  vs.  Burns.  76  Cal.   627,  628,  See  post  1 1236. 

17  Pac  Hep.   646    (referred   to).  Voting  without  beins:  qnalifled,  or  ^otlnv 

Attempting  to  TOte  without  beins  qnall-  twice,  la  a  felony. — See  KfiRR'S  CYC  PKST. 

lied  is  a   misdemeanor. — See  KERR'S   CYC.  CODE  fi  46. 
PEUf.  CODB  fi  46. 

§  1235.  SAME.  [PROCEEDINOS  ON  CHALLENGE  FOR  CONVICTION 
OF  CRIME,  ETC.]  If  the  challenge  is  on  the  ground  that  the  person  chal- 
lenged has  been  convicted  of  an  infamous  crime,  or  that  he  has  been  convicted 
of  the  embezzlement  or  misappropriation  of  public  money,  he  must  not  be 
questioned,  but  the  fact  may  be  proved  by  the  production  of  an  authenticated 
copy  of  the  record,  or  by  the  oral  testimony  of  two  witnesses. 

History:   Enscted  March  12,  1872;  amended  April  16,  1880,  Code  Amdts. 
1880  (Pol.  pt),  p.  81. 

§1236.  CHALLENOES^  HOW  DETERMINED.  Challenges  upon  the 
grounds  either: 

1.  That  the  person  challenged  is  not  the  person  whose  name  appears  on  the 
great  register; 

2.  That  the  party  has  before  voted  on  that  day — 

Are  determined  in  favor  of  the  party  challenged  by  his  taking  the  oath 

tendered.  History:    Enacted  March  12,  1872. 
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Rlsht  to  Tote,  wkeB  eoaclvded. — Wheu  rlgrht  to  vote  has  been  concluded,  and  It 
Toter  has  been  challenged,  and  Judges  have  is  error  to  deny  It. — People  vs.  Gordon,  S 
administered  oath,  and  it  has  been  taken,       Cal.    235,   236. 

§1237.  SAME.  [ON  OBOTTND  HE  IS  NOT  THE  PERSON  WHOSE 
NAME  IS  ON  THE  GREAT  REGISTER.]  If  the  challenge  is  on  the  ground 
that  the  person  challenged  is  not  the  person  whose  name  appears  on  the  great 
register,  he  must  take  the  oath  tendered  by  the  board.  Challenges  for  causes 
other  than  those  specified  in  the  preceding  section  must  be  tried  and  deter- 
mined by  the  board  of  election  at  the  time  of  the  challenge. 

History:    Enacted  March  12,  1872;  amended  April  16,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  81. 

§1238.  IF  PERSON  REFUSES  TO  BE  SWORN,  VOTE  TO  BE  RE- 
JECTED. If  any  person  challenged  refuses  to  take  the  oaths  tendered,  or 
refuses  to  be  sworn  and  to  answer  the  questions  touching  the  matter  of  resi- 
dence, he  must  not  be  allowed  to  vote. 

History:    Enacted  March  12,  1872. 

RefvMil  to  be  aTron  by,  or  to  ananrer  questions  oi^  board  of  Jndsea  of  election  la 
m  mlademeanor* — See  KfiRR'S    CYC.   PEN.  CODB,    S  43. 

§  1239.  RULES  FOR  THE  DETERMINATION  OF  QUESTIONS  OF  RESI- 
DENCE. The  board  of  election,  in  determining  the  place  of  residence  of  any 
person,  must  be  governed  by  the  following  rules,  as  far  as  they  are  applicable : 

1.  That  place  must  be  considered  and  held  to  be  the  residence  of  a  person 
m  which  his  habitation  is  fixed,  and  to  which,  whenever  he  is  absent,  he  has  the 
intention  of  returning ; 

2.  A  person  must  not  be  held  to  have  gained  or  lost  residence  by  reason  of 
his  presence  or  absence  from  a  place  while  employed  in  the  service  of  the 
United  States,  or  of  this  state,  nor  while  engaged  in  navigation,  nor  while  a 
student  at  any  institution  of  learning,  nor  while  kept  in  an  almshouse,  asylum, 
or  prison ; 

3.  A  person  must  not  be  considered  to  have  lost  his  residence  who  leaves  his 
home  to  go  into  another  state,  or  precinct  in  this  state,  for  temporary  purposes 
merely,  with  the  intention  of  returning; 

4.  A  person  must  not  be  considered  to  have  gained  a  residence  in  any  pre- 
cinct into  which  he  comes  for  temporary  purposes  merely,  without  the  inten- 
tion of  making  such  precinct  his  home ; 

5.  If  a  person  remove  to  another  state  with  the  intention  of  making  it  his 
residence,  he  loses  his  residence  in  this  state ; 

6.  If  a  person  remove  to  another  state  with  the  intention  of  remaining  there 
for  an  indefinite  time,  and  as  a  place  of  present  residence,  he  loses  his  resi- 
dence in  this  strte,  notwithstanding  he  entertains  an  intention  of  returning  at 
some  future  period ; 

7.  The  place  where  a  man's  family  resides  must  be  held  to  be  his  residence; 
but  if  it  be  a  place  for  temporary  establishment  for  his  family,  or  for  transient 
objects,  it  is  otherwise ; 

8.  If  a  man  have  a  family  fixed  in  one  place,  and  he  does  business  in  another, 
tie  former  must  be  considered  his  place  of  residence ;  but  any  man  having  a 
tamily,  and  who  has  taken  up  his  abode  with  the  intention  of  remaining,  and 
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whose  family  does  not  so  reside  with  him,  must  be  regarded  as  a  resident  where 
he  has  so  taken  up  his  abode ; 

9.  The  mere  intention  to  acquire  a  new  residence,  without  the  fact  of  re- 
moval, avails  nothing,  neither  does  the  fact  of  reiyioval,  without  the  intention. 

History:     Enacted   March   12,    1872;     amended   March    30,   1874,    Code 
Amdts.  1873-4,  p.  26;    March  27,  1897,  Stats,  and  Amdts.  1897,  pp.  191-192. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Coming  into  county  with  intention  to  re- 

side. 
3,4.  Construction  of  constitutional  provision, 
5,  6.  Construction  of  section. 

7.  Intention — Change   in   domicile   of   per- 

son. 

8.  Bern  oval  with  intention  to  return. 

9.  Residence'  depends  upon  intention  as  well 

as  fact. 
10.  Besidence  means  "legal  residence." 

1.  APPLIED,  CITED,  CONSTRUED,  RB« 
FERRBD  TO,  etc.,  in:  Russell  vs.  Mc- 
Dowell. 88  Cal.  70.  80,  23  Pac.  Rep.  188 
f construed);  Estate  of  Weed,  120  Cal.  834, 
688,  63  Pac.  Rep.  30  (construed);  Huston 
vs.  Anderson,  145  Cal.  320,  828,  78  Pac. 
Rep.  626  (construed);  Sheehan  vs.  Scott. 
146  Cal.  684.  690.  79  Pac.  Rep.  850  (con- 
strued  with   9  62   ante). 

Acqnliins  residence  ••  a  Toter,  vrhlle  at* 
tendlBs  Bchool  or  public  teatltntion. — See 
monogrraphic  note  by  Irwin  Taylor,  23  Ik 
R.  A.   216.   216. 

As  to  acqnlrlnff  of  resldeace  aa  yrottsrm 
by  Inmates  of  soldiers'  homes,  occnpants 
of  soiremment  posts,  and  Inmates  of  alms- 
houses  and  hospitals,  see  monogrraphic  note 
by  Irwin  Taylor,  23  L.  R.  A.  215,  216. 

As  to  domicile  and  residence  wrlth  respect 
to  rlsrht  of  snffrase,  see  briefs  in  26  L.  R. 
A.  899;  27  L.  R.  A.  830. 

As  to  residence  of  elector  la  soldiers' 
home,  see  authorities  referred  to  in  notes 
54  L.  R.  A.  378;  63  Ia  R.  A.  276. 

As  to  residence  for  Totlnir  purposes  of 
student  la  theological  sentlnary,  nrho  has 
renounced  all  other  homes,  see  authorities 
cited  in  note  64  L.  R.  A.  378. 

As  to  residence  of  voters,  see  briefs  In 
r7  li.  R.  A.  380;  40  L..  R.  A.  762. 

As  to  when  no  persons  shall  be  deemed 
to  have  iralned  or  lost  a  residence,  see 
Const.  1879  art.  II  8  4,  HENXING'S  GElf- 
ERAIi  liAWS  p.  Ixviii. 

Proceedings  on  challeases  for  non-resi- 
dence  In   precinct. — See   ante   81238. 

Proceedlnirs  on  ehallenses  for  non-real- 
dence  In  state. — See  ante  81232. 

Rules  for  determlalni:  residence. — See 
ante  8  62. 

2.  COMING  INTO  GOVNTT  TITITH  IN- 
TENTION TO  RESIDE. — Where  an  elector, 
with  his  family,  comes  into  county  with 
intention  of  residing:  therein,  such  county 
is  one  in  which  he  should  vote. — People  vs. 
Holdon,   28   Cal.    123,   134. 

S.  CONSTRUCTION  OF  CONSTITU- 
TIONAL PROVISION.— By  adoption  of  new 
constitution  of  1879  (art.  II  81).  residence 
in  an  election  precinct  for  thirty  days 
preceding   election    is   just   as   essential    to 


rigrht  to  vote  as  residence  in  county  for 
ninety  days,  and  in  state  for  one  year, 
thougrh  under  old  constitution  no  particu- 
lar lengrth  of  residence  in  voting  precinct 
was  required  as  prerequisite  of  right  to 
vote. — ^Russell  vs.  McDowell,  88  Cal.  70, 
81,   23   Pac.   Rep.  183. 

4.  Under  langruagre  of  constitution  that 
TOter  must  have  resided  in  county  "thirty 
days  next  preceding  election,*'  he  must 
have  resided  in  county  thirty  days  next 
preceding  day  of  election.  Hence,  thirty 
days'  residence  must  be  computed  by  ex- 
cluding day  of  election. — People  vs.  Holden 
88   Cal.   128,   135. 

8.     CONSTRUCTION     OF      SBeriON.— By 

■ubd.  4  of  this  section  it  is  declared  that 
person  must  not  be  considered  to  have 
gained  residence  in  new  precinct  into  which 
he  comes  with  temporary  purposes  merely 
without  intention  of  making  such  precinct 
his  home,  and  by  subd.  9  of  this  section 
it  Is  provided  that  mere  intention  to  ac- 
quire new  residence  without  fact  of  re- 
moval avails  nothing;  neither  does  fact  of 
removal  without  Intention.  Hence,  if  voter 
had  no  intention  of  making  precinct  into 
which  he  had  gone  his  home,  but  went 
for  temporary  purposes  only,  he  did  not 
gain  residence  there,  consequently  did  not 
lose  his  legal  residence  in  precinct  from 
which  he  moved,  notwithstanding  fact  that 
he  might  not  have  had  any  certain  house 
room,  or  place  therein  that  he  could  call 
home.  That  precinct  continued  to  be  his 
legal  residence  until  he  gained  legal  resi- 
dence elsewhere. — Huston  vs.  Anderson,  145 
Cal.  320,  828,  78  Pac.  Rep.  626. 

6.  Subdivisions  1,  2,  8,  6,  and  7  of  162 
ante  must  be  construed  with  subds.  1  and 
7  of  this  section  as  parts  of  same  statute. 
— Estate  of  Weed,  120  Cal.  684,  638.  639, 
68   Pac.   Rep.   30. 

T.  INTENTION. — Change.  In  domicile  of 
person  cannot  be  effected  by  an  intention 
in  mind  to  make  this  change  unless  it  Is 
accompanied  by  an  actual  change  In  place 
of  abode.  Residence  can  be  changed  only 
by  union  of  act  and  intent.  Mere  intention 
to  acquire  new  residence  without  fact  of 
removal  avails  nothing;  neither  does  fact 
of  removal  without  intention. — Sheehan  vs. 
Scott,  146  Cal.   684,  690,  79  Pac.  Rep.  860. 

See  subd.  7  8  62  ante,  and  subd.  9  of  this 
section. 

8.  REMOVAL  WITH  INTEBTTION  TO 
RETURN. — If  person  actually  removes  to 
another  place  with  Intention  of  remaining 
there  for  definite  length  of  time  as  place 
of  present  domicile,  it  becomes  his  place  of 
residence  or  domicile,  notwithstanding  he 
may  have  full  intention  of  returning  to 
his    old    residence    at   some    future    time.— 
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Estate  of  Weed,  120  Cal.  634,  689.  58  Pac. 
Repw  80. 

9l  residence    depends    upon    in- 

TBirriON  AS  'WKLXb  as  fact,  and  mere 
inhabitancy  for  short  period  agrainst  in- 
tention of  acquiring:  domicile  would  not 
make  resident  within  meaning:  of  law  so  as 
to  constitute  an  elector. — People  vs.  Fer- 
alta,  4  CaL  176,   176. 


10.  RESIDENCE  MEANS  "LEGAL  RESI- 
DENCE.**— When  residence  is  spoken  of  in 
connection  with  right  of  person  to  vote, 
"lei:al  residence"  is  meant.  Every  person 
has,  in  law,  residence,  and  one  residence 
cannot  be  lost  until  another  is  gained. — 
Huston  vs.  Anderson,  145  Cal.  320,  328,  78 
Faa   Rep.   626. 


§  1240.  TEBM  OF  RESIDENCE,  HOW  COMPUTED.  The  term  of  resi- 
dence  must  be  computed  by  including  the  day  on  which  the  person's  residence 
commenced^  and  by  excluding  the  day  of  the  election. 

History:    Enacted  March  12,  1872. 

§  1241.  BXTLES  MUST  BE  BEAD,  IF  BEQUESTED.  Before  administer- 
ing an  oath  to  a  person  touching  his  place  of  residence,  the  inspector  must,  if 
requested  by  any  person,  read  to  the  person  challenged  the  rules  prescribed  by 
sections  twelve  hundred  and  thirty-eight  and  twelve  hundred  and  thirty-nine. 

History:    Enacted  March  12,  1872. 
As  to  oatli  eoKecmlns  plaee  of  reoldeMco,  see  ante  S§1282,  1288. 

§1242.    PROCEEDINOS   UPON   DETEBMINATION   OF   CHALLENGE. 

If  the  challenge  is  determined  against  the  person  offering  to  vote,  the  ballot 
offered  must,  without  examination,  be  returned  to  him;  if  determined  in  his 
favor,  the  ballot  must  be  deposited  in  the  ballot-box. 

History:    Enacted  March  12,  1872. 

§  1243.  LIST  OF  CHALLENGES  TO  BE  KEPT.  The  board  must  cause 
one  of  the  clerks  to  keep  a  list,  showing : 

1.  The  names  of  all  persons  challenged ; 

2.  The  grounds  of  such  challenges ; 

3.  The  determination  of  the  board  upon  the  challenge. 

History:    Enacted  March  12,  1872. 
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CHAPTER  X. 

CANVASSING  AND   RETURNING  THE   VOTE. 


§  1252.  Canvass  to  be  public,  and  without 
adjournment. 

§  1253.    Canvass,  how  commenced. 

§  1254.  Ballots  folded  together.  [Rejected, 
when.] 

S  1255.  Ballots,  destruction  of  number  in  ex- 
cess of  names  on  list. 

§  1256.     Same.     [Signing  list.] 

§  1257.  How  the  votes  are  to  be  counted. 
[Disposal  of  rejected  ballots.] 

5  1258.     Tally-sheets,  how  filled. 

§  1259.  Tickets  to  be  strung  and  inclosed  in 
sealed  envelopes. 

§  1260.    Return  list. 

§  1261.    Certain  papers  to  be  sealed  up. 

§  1262.    Inspector  to  keep  certain  papers. 


S  1263.    Betums  and  ballots  to  be  delivered 

to  a  member  of  the  board. 
S 1264.     Election    returns;      delivery     of      to 

county  clerks.     In   San   Francisco 

to  registrar  of  voters.    How  sealed 

and  by  whom.    Packages,  what  to 

contain. 
8 1264a.  Election,    delivery    and    custody     of 

roster  of  voters  after.     To  apply 

CO  all  elections. 
§  1265.    Clerk  to  keep  ballots  unopened. 
§  1266.    When     package    containing     ballots 

may  be  destroyed;    when   opened. 
S  1267.    Returns  to  be  delivered  by  clerk   to 

supervisors. 
S  1268.    Copy  of  register  to  be  filed  in  county 

clerk's  office. 


§  1252.    CANVASS  TO  BE  PTJBLIO,  AND  WITHOXTT  ABJOUSNMENT. 

As  soon  as  the  polls  are  finally  closed  the  judges  must  immediately  proceed  to 
canvass  the  votes  given  at  such  election.  The  canvass  must  be  public,  in  the 
presence  of  bystanders,  and  must  be  continued  without  adjournment  until 
completed  and  the  result  thereof  is  declared. 

History:    Enacted  March  12,  1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construction  of  section. 

3.  Enforcement  of  directory  provisions. 

4.  Mandatory  matters. 

!•     Applied,  cited,  coMstnied,  referred  to, 

etc..  In:  Atkinson  vs.  Lorbeer,  111  Cal. 
419p  421.  423.  44  Pac.  Rep.  162   (construed). 

S.  ConstractloB  of  section. — This  section 
is  not  one  of  new  features  of  that  part  of 
election  laws  which  ts  called  "Australian 
system,"  and  which  is.  In  many  respects, 
mandatory.  It  has  always  been  part  of 
election  laws. — Atkinson  vs.  LfOrbeer,  111 
Cal.   419,   422,   44   Pac.   Rep.   162. 

Directory  provlaioii. — This  provision,  ac- 
oordins    to    current    authorities,    is    merely 


directory. — Atkinson  vs.  Lorbeer,  111  Cal. 
419,  422,  44  Pac  Rep.  162. 

S.     Baforcement    of    directory   provfaiona. 

— As  general  rule,  regrulations  prescribed 
by  law  for  conductlngr  elections  are  direc- 
tory merely  and  will  not  be  literally  en- 
forced where  their  non-observance  has 
occasioned  no  injury. — Atkinson  vs.  LK>r- 
beer.  111  Cal.  419,  422,  44  Pac.  Rep.    182. 

4.  Mandatory  nftattera.  —  Provisions  con- 
cerninfiT  time  and  place  of  holding-  election. 
officers  holding  same,  legal  qualifications 
of  voters,  and  other  matters  of  that  charac- 
ter are  substantial  and  mandatory. — ^Atkin- 
son vs.  Lrorbeer»  111  Cal.  419,  422,  44  Pac. 
Rep.  162. 


§1253.  CANVASS,  HOW  OOMMENOED.  The  canvass  must  be  com- 
menced by  taking  out  of  the  box  the  ballots  unopened  (except  so  far  as  to 
ascertain  whether  each  ballot  is  single),  and  counting  the  same  to  ascertain 
whether  the  number  of  ballots  corresponds  with  the  number  of  names  on  the 
list  of  voters  kept  by  the  clerks.  In  the  city  and  county  of  San  Francisco,  at 
the  closing  of  the  polls,  the  inspector  must  administer  to  the  additional  mem- 
bers of  the  board  of  canvassers  the  oath  prescribed  in  section  one  thousand  one 
hundred  and  forty-eight,  and  likewise  to  two  clerks  appointed  by  such  addi- 
tional members.  He  must  then  proceed  to  take  out  of  the  box  the  ballots, 
unopened,  one  at  a  time,  numbering  them  on  the  backs  in  numerical  order,  com- 
mencing with  number  one,  and  writing  with  ink  the  initials  of  his  own  name 
upon  the  back  of  each  ballot  as  taken  out.  He  shall  pass  each  ballot,  as  soon  as 
thus  indorsed,  to  the  additional  inspector,  who  must,  in  like  manner,  write 
thereon  the  initials  of  his  own  name,  so  that  each  ballot  can  be  subsequently 
identified  by  either  or  both  such  inspectors. 

History:     Enacted   March   12,   1872;    amended  March    80,   1874,   Code 
Amdts.  1873-4,  p.  28. 
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1.  Applied,  cited,  eonstraed,  referred  to. 

2.  Failure  to   write  names  across  seal — ^Ef- 

fect of. 

3.  Same — ^Will  not  exclude  ballots,  when. 

1.  APPIilBD,  CITKD,  CONSTRVBD,  RB- 
KKKRED  TO,  etc..  In:  Atkinson  vs.  Lor- 
beer.  Ill  Cal.  419.  422.  44  Pac  Rep.  162 
(cited). 

As  to  duty  of  clerk  to  keep  llat  of  Totera, 
see   ante   9  1229. 

X  FAILURE  TO  WRITS  NAMBS 
ACROSS  SBAIi — RlTcet  of. — While  members 
of  election  boards  should  comply  with  law 
and  write  their  names  across  seal  of  en- 
velope containin£r  ballots,  their  failure  to 
do  so  cannot  warrant  disfranchisement  of 
all    voters    of    precincts    wherein    omission 


occurred  where  it  is  manifest  that  no 
injury  resulted  therefrom. — McCarthy  vs. 
Wilson,  146  Cal.  323,  328.  82  Pac.  Rep.  243. 
8.  Will  not  exclude  ballots,  when. — In  an 
election  contest,  where  record  does  not 
show  that  names  of  members  of  board  had 
not.  as  matter  of  fact,  been  written  across 
seal,  as  required  by  this  section,  ballots 
should  not  be  excluded  where  there  is  no 
pretense  that  they  were  not  origrinal  bal- 
lots from  certain  precincts,  delivered  by 
election  boards  thereof  to  county  clerk, 
and  remained  safely  in  his  possession  con- 
tinuously thereafter;  or  that  packages  were 
not  in  precisely  same  condition  when  pro- 
duced in  court  as  when  received  by  county 
clerk. — McCarthy  vs.  Wilson,  146  Cal.  323. 
328.  82  Pac  Rep.   243. 


§1264.    BALLOTS    FOLDED    TOOETHEB.     [REJECTED,    WHEN.]    If 

two  or  more  separate  ballots  are  found  so  folded  together  as  to  present  the 

appearance  of  a  single  ballot,  they  must  be  laid  aside  until  the  count  of  the 

ballots  is  completed ;  then,  if  upon  comparison  of  the  count  with  the  number 

of  names  of  electors  on  the  lists  which  have  been  kept  by  the  clerks,  it  appears 

that  the  two  ballots  thus  folded  together  were  cast  by  one  elector,  they  must 

be  rejected. 

History:  Enacted  March  12,  1872;  amended  March  80,  1874,  Code 
Amdts.  1873-4,  p.  29. 

§1255.  BALLOTS,  DESTRUCTION  OF  NUMBER  IN  EXCESS  OF 
NAMES  ON  LIST.  The  ballots  must  be  immediately  replaced  in  the  box,  and 
if  the  ballots  in  the  box  exceed  in  number  the  names  on  the  lists,  one  of  the 
judges  must  publicly,  and  without  looking  into  the  box,  draw  out  therefrom 
singly,  and  destroy,  unopened,  a  number  of  ballots  equal  to  such  excess ;  and 
the  board  of  election  must  make  a  record,  upon  the  poll-list,  of  the  number  of 
ballots  80  drawn  and  destroyed. 

History:  Enacted  March  12,  1872;  amended  Msrch  30,  1874,  Code 
Amdts.  1873-4,  p.  29;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  194; 
in  effect  immediatelj. 

§1266.  SAME.  [SIGNING  LIST.]  The  number  of  ballots  agreeing  or 
being  thus  made  to  agree  with  the  number  of  names  on  the  lists,  the  lists  must 
be  signed  by  the  members  of  the  board  and  attested  by  the  clerks,  and  the 
number  of  names  thereon  must  be  set  down  in  words  and  figures  at  the  foot 
of  each  list,  and  over  the  signatures  of  the  judges  and  the  attestation  of  the 
clerks,  substantially  in  the  form  prescribed  in  section  eleven  hundred  and 
seventy-four. 

History:    Enacted  March  12,  1872. 

§  1257.  HOW  THE  VOTES  ABE  TO  BE  COUNTED.  [DISPOSAL  OF 
SEJECTED  BALLOTS.]  After  the  lists  are  thus  signed,  the  board  must 
proceed  to  open  the  ballots,  and  count  and  ascertain  the  number  of  votes  cast 
for  each  person  voted  for.  At  all  elections  where  a  general  ticket  and  a  munici- 
pal ticket  are  used,  the  canvass  of  the  general  ticket  shall  be  completed  before 
the  canvaHS  of  the  municipal  ticket  is  commenced.  All  ballots  rejected  for 
illegality  mnst  be  indorsed  upon  the  ballot  the  cause  of  such  rejection,  and 
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signed  by  a  majority  of  the  election  board,  and  thereafter  strung  upon  a 
string. 

History:  Enacted  March  12  1872;  amended  March  11,  1889,  Stats,  and 
Amdta.  1889,  pp.  109-110;  March  20  1891,  Stats,  and  Amdts.  1891, 
pp.  176-177;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  308;  March  20, 
1809,  Stats,  and  Amdts.  1899,  p.  140. 

1.  Ballots  should  not  be  rejected,  when. 

2.  Votes  should  be  counted,  when. 

3.  Votes  should  be  rejected  if  illegal. 

4.  Voting  for  ineligible  candidate,  effect  of. 
6.  Voting  for  person  to  fill  office  for  which 

he  is  not  candidate. 

6.  Voting  twice  at  same  election,  effect  of. 

7.  When    ballots   should   not   be   counted   as 

having  distinguishing  marks. 

8.  When  ballots   should  not  be  excluded   on 

ground  of  having  distinguishing  marks. 

An  to  count  of  Totes,  see  monographic 
note  90  Am.  St.  Rep.  89. 

1.  BAL.L.OTS  SHOULD  NOT  BB  RB- 
JBCTBD  on  account  of  slight  deviation 
from  regulation  prescribed  by  code  as  to 
matters  over  which  voter  has  no  control, 
such  as  size  of  ballots,  kind  of  paper  on 
which  they  are  printed,  or  character  of 
type,  etc. — Kirk  vs.  Rhoads.  46  Cal.  898, 
899,  406. 

Compare!  Reynolds  vs.  Snow,  67  Cal.  497, 
498.   8  Pac.  Rep.   27. 

2.  VOTB        SHOULD        BE         COUIVTED, 

IVHEIT. — Where  Intention  of  voter,  as  It 
appears  on  face  of  ballot,  was  to  vote  for 
certain  man  for  state  senator,  and  not  for 
Judge  of  superior  court.  It  should  be  so 
counted. — Rutledge  vs.  Crawford,  91  Cal. 
526,  532.  25  Am.  St.  Rep.  212,  27  Pac.  Rep. 
779,  IS  L,   R.  A.  761. 

S.  VOTE  SHOULD  BE  REJECTED  IF 
ILLEGAL. — ^Under  registry  act  of  1865-6  a 
vote  was  Illegal  If  voter's  name  was  not 
on  the  poll-list  of  election  precinct,  where 
vote  was  cast,  on  election  day. — Webster 
vs.  Byrnes,  34  Cal.  273,  275. 

4.  VOTING  FOR  INELIGIBLE  CANDI- 
DATE, EFFECT  OF. — Though  If  majority 
of  those  voting,  by  mistake  of  law  or  fact, 
happened  to  cast  their  votes  for  an  in- 
eligible candidate,  it  does  not  follow  that 
one  next  to  him  on  poll  received  the  office. 
If  this  were  so,  candidate  might  be  elected 
who  received  only  small  portion  of  votes, 
and  never  could  have  been  elected  at  all 
but  for   that  mistake.     Votes  are  not  less 


legal  because  given  to  person  in  whose 
behalf  they  cannot  be  counted,  and  person 
who  Is  next  to  him  on  list  of  candidates 
does  not  receive  plurality  of  votes  because 
his  competitor  was  Ineligible.  Votes  cast 
for  latter.  It  Is  true,  cannot  be  counted  for 
him;  but  that  Is  no  reason  why  they  should. 
In  effect,  be  counted  for  former,  who  pos- 
sibly could  never  have  received  them. — 
Crawford  vs.  Dunbar,  52  Cal.  36,  41. 

5.  VOTING  FOR  PERSON  TO  FII^L 
OFFICE  FOR  WHICH  BE  IS  NOT  CANDI- 
DATE may  be  result  of  mistake,  or  It 
may  be  frivolous  exercise  of  right  of 
suffrage;  but  no  matter  whether  such  action 
be  attributed  to  folly  or  mistake,  ballot  la 
only  expression  of  voter's  will  and  It  must 
be  counted  according  to  Its  legal  effect, — 
Rutledge  vs.  Crawford.  91  Cal.  626,  532,  25 
Am.  St.  Rep.  212.  27  Pac.  Rep.  779,  13  L. 
R.  A,  761. 

e.  VOTING  TWICE  AT  SAME  ELEC- 
TION, EFFECT  OF.— Where  one  votes 
twice  at  same  election,  first  vote  Is  legal 
but  second  Is  not,  and  should  be  excluded. 
—People  ex  rel.  Budd  vs.  Holden,  28  CaL 
123.   134. 

7.  WHEN  BALLOTS  SHOULD  NOT  BB 
COUNTED  AS  HAVING  DISTINGUISHING 
MARKS. — Ballots  should  not  be  counted  as 
having  distinguishing  marks  where  they 
are  stamped  after  words  •'no  nomination," 
or  are  stamped  after  a  written  name,  op 
are  stamped  with  two  crosses  after  same 
name,  or  where  they  contain  pencil  markd 
In  an  Improper  place. — McCarthy  vs.  Wil- 
son, 146  Cal,  823.  826.  827.  82  Pac.  Rep. 
243. 

8.  WHEN  BALLOTS  SHOULD  NOT  BR 
EXCLUDED  ON  GROUND  OF  HAVING 
DISTINGUISHING  MARKS.— A  ballot  should 
not  be  excluded  on  the  ground  that  It 
contains  a  distinguishing  mark  where 
mark  is  of  such  character  that  It  should 
not  be  held  to  Invalidate  ballot.— McCarthy 
vs.  Wilson.  146  CaL  823.  827.  82  Pac.  Rep. 
243. 


§  1258.  TALLY-SHEETS,  HOW  PILLED.  Each  clerk  must  write  down 
each  office  to  be  filled,  and  the  name  of  each  person  marked  in  each  ballot  as 
voted  for  to  fill  such  office,  and  keep  the  number  of  votes  by  tallies,  as  they  are 
read  aloud.  Such  tallies  must  be  made  with  pen  and  ink,  and  immediately 
upon  the  completion  of  the  tallies  the  clerks  who  respectively  complete  the 
same  must  draw  two  heavy  lines  in  ink  from  the  last  tally-mark  to  the  end  of 
the  line  in  which  such  tallies  terminate,  and  also  write  the  initials  of  the  person 
making  the  last  tally  in  such  line. 

History:  Enacted  March  12,  1872 j  amended  March  11,  1889,  Stats,  and 
Amdts.  1889  pp.  110-111;  IVlarch  20,  1891,  Stats,  and  AmW  1891^177- 
March  28,  1895,  Stats,  and  Amdta.  1895,  p.  307.  '  P-  -^'^ 
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1.  Apptied,  eited,  eonstmed,  referred  to. 

2.  What  will  not  invalidate  election — ^Acts  of 

election  board. 

3.  Same — Failure  of  clerk  to  draw  lines  re- 

qnired. 

4.  Saine — Matters  not  prejudicial. 

5.  Same — ^Voters  occupying  same  booth. 


1.  APPLIBO,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Hayea  vs.  Klrkwood, 
136  CaL  396,  400,  69  Pac.  Rep.  80  (referred 
to). 

2.  WHAT  WILIi  NOT  INVAIiIDATE 
ELECTION  —  Act*      of      election      board. — 

Where  board  of  election  fastens  each  end 
of  envelope  by  dropping  in  a  crude  way 
small  amount  of  sealing  wax  over  edgre  of 
each  flap  or  tongrue,  which  was  first  put  in 
slit,  thus  closlng^  and  fastening*  it,  and  one- 
of  board  then  tied  three  envelopes  tightly 
together  w^ith  piece  of  rope,  and  the  pack- 
age was  then  given  into  custody  of  one  of 
board,  who  took  it  to  his  home — it  being 
past  midnigrht,  and  post-office  being*  closed, 
and  he  retained  possession  of  envelopes 
until  next  morning',  when  he  took  them  to 
post-office,  when  it  was  discovered  that 
wax  on  envelopes  had  been  cracked  and 
broken — probably  because  they  had  been 
too  tightly  tied  with  the  rope,  but  flaps 
were  still  in  slits,  and  postmaster  fastened 
flaps  with  mucilage  and  the  envelopes  were 
properly  directed  to  county  clerk,  and  for- 
warded to  him  by  mail,  and  afterwards 
remained  in  custody  of  said  clerk,  such 
facts  are  no  grounds  for  throwing  out 
precinct  where  it  appears  that  envelopes 
were  not  opened  and  contents  were  not  in 


any  way  tampered  with. — Hayes  vs.  Kirk- 
wood,   136  Cal.   396,   401,   69   Pac.   Rep.   30. 

3.  Failure  of  clerk  to  draw  Unea  rc- 
aalred. — Fact  that  clerks  of  elections,  upon 
completion  of  tallies,  do  not  draw  lines  in 
ink  or  otherwise  from  last  tally  marked 
to  end  of  line  in  which  tallies  terminated, 
and  name  of  person  making  last  tally  is 
not  written  in  line  as  required  by  this 
section,  does  not  vitiate  election. — Hayes 
vs.  Kirkwood,  136  Cal.  396,  400,  69  Pac.  Rep. 
30. 

4.  Hattera  not  preJvdldaL — Where,  in  an 
election  contest,  it  sufficiently  appears  that 
nothing  prejudicial  to  rights  of  any  one 
resulted  from  Irregularities  and  omissions 
complained  of,  there  is  nothing  to  warrant 
court  in  defeatlnsT  will  of  innocent  voters. 
Neither  voters  nor  those  voted  for  have 
any  control  over  officers  of  election;  and 
to  upset  the  election  because  such  officers 
have  failed  to  strictly  comply  with  law 
where  it  appears  that  no  harm  was  done 
thereby  would  be  to  encourage  irreg^ulari- 
ties  for  very  purpose  of  invalidating  elec- 
tion.— Hayes  vs.  Kirkwood,  136  Cal.  896, 
402,  69  Pac.  Rep.  30. 

5.  Votera  occapyinir  same  booth. — Where 
It  appears  that,  at  one  time,  two  voters 
were  discovered  occupying  same  booth,  but 
they  were  at  once  informed  that  this  could 
not  be  permitted,  and  they  immediately 
occupied  separate  booths,  this  circumstance 
will  not  invalidate  election. — Hayes  vs. 
Kirkwood,  136  Cal.  896,  899,  69  Pac.  Rep. 
80. 


§1259.  TICKETS  TO  BE  STRXTNG  AND  INCLOSED  IN  SEALED  EN- 
VELOPES. The  ballot,  as  soon  as  the  names  marked  on  it  as  voted  for  are 
read  and  verified,  must  be  strong  on  a  string  by  one  of  the  judges,  and  must 
not  thereafter  be  examined  by  any  person,  but  must,  as  soon  as  all  are  counted, 
be  carefully  sealed  in  a  strong  envelope,  each  member  of  the  board  writing  his 
name  across  the  seal. 

History:  Enacted  March  12,  1872;  amended  March  11,  1889,  Stats,  and 
Amdts.  1889,  p.  Ill;  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  177; 
March  20,  1899,  Stats,  and  Amdts.  1899,  p.  140. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Doty   of    precinct   election    officers    as   to 

custody  and  preservation  of  ballots. 

3.  Sealing  and  deliverj  of  ballots. 

1.  Applied,  elted,  eonstrved,  referred  to* 

etc..  In:  Coglan  vs.  Beard,  67  Cal.  303,  306, 
7  Pac.  Rep.  738  (applied);  Ex  parte  Brown, 
^7  Cal.  83,  86,  31  Pac.  Rep.  840  (applied); 
McCarthy  vs.  Wilson,  146  Cal.  323,  328.  82 
Pac.  Rep.   243    (applied). 

2.  Duty    of   precinct    election    olilcer«    mm 
te  cnstody    and    preservation    of    ballots. — 

Statutory  provisions  In  regard  to  custody 
and  preservation  of  ballots  are  contained 
in  H 1259-1266  of  this  code.  It  is  there- 
in made  duty  of  precinct  election  offi- 
cers to   securely    seal    up    ballots   as    soon 


as  they  have  been  counted  and  deliver  them 
to  county  clerk  (or  regrlstrar  In  San  Fran* 
Cisco)  by  hands  of  one  of  their  own  mem- 
bers or  by  nearest  post-offlce  or  sworn 
express  agrent. — Ex  parte  Brown,  97  Cal. 
83,   86,   81   Pac.  Rep.   840. 

8.  Seallnir  and  dellTery  of  ballots. — As 
soon  as  all  ballots  are  counted  after  an 
election  they  must,  under  this  and  seven 
next  succeedingr  sections,  be  carefully 
sealed  in  a  strong:  envelope  by  officers  of 
election,  and  must  then  be  delivered  to 
county  clerk,  who  is  required  to  keep 
packagres  unopened  and  unaltered  for 
twelve  months,  unless  within  that  time 
contest  in  regard  to  election  is  commenced 
and  brought  to  trial. — Cogrlan  vs.  Beard,  67 
Cal.  303,  306,  7  Pac.  Rep.  788. 


§1260.    RETUBN  LIST.    As  soon  as  all  the  votes  are  counted  and  the 
tickets  sealed  up,  lists  must  be  attached  to  the  tallj-lists  containing  the  names 
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of  persons  voted  for  and  for  what  ofBce,  and  the  number  of  votes  given  for 
each  candidate,  the  number  being  written  at  full  length,  and  such  lists  must 
be  signed  by  the  members  of  the  board  and  attested  by  the  clerks,  substantially 
in  the  form  in  section  eleven  hundred  and  seventy-four  given. 

History:    Enacted  March  12,  1872. 

Applied*     cited,     conatmed^     referred     to,  Aa  to  tke  enmtodj  of  tbo  bollots,  see  ante 

etc.,   in:   Gibson   vs.   Twaddie   (Cal.   June   8,      §1269   and  note. 
1905),  81  Pac.  Rep.  727,  728   (referred  to). 

§1261.  CEBTAIN  PAPERS  TO  BE  SEALED  UP.  The  board  must,  before 
it  adjourns,  inclose  in  a  cover,  and  seal  up  and  direct  to  the  county  clerk,  the 
copy  of  the  register  upon  which  one  of  the  judges  marked  the  word  ** voted" 
as  the  ballots  were  received,  all  certificates  of  registration  received  by  it,  one 
of  the  lists  of  the  persons  challenged,  one  copy  of  the  list  of  voters,  and  one  of 
the  tally-lists  and  list  attached  thereto. 

[Besiilt  to  be  posted.]  The  board  must  also,  before  it  adjourns,  post  con- 
spicuously, on  the  outside  of  the  polling-place,  a  copy  of  the  result  of  the  vote^ 
cast  at  such  polling-place ;  such  copy  of  the  result  must  be  signed  by  the  mem- 
bers of  the  board,  and  attested  by  the  clerks. 

[Result  of  vote.]  The  board  must  also  immediately  transmit  unsealed  to  the 
county  clerk  a  copy  of  the  result  of  the  votes  cast  at  such  polling-place,  which 
copy  must  be  signed  by  the  members  of  the  board,  and  which  copy  shall  be 
open  to  the  inspection  of  the  public.  It  shall  be  a  misdemeanor  for  any  person 
to  remove  or  deface  such  posted  copy  of  the  result  or  to  delay  or  change  the 
copy  to  be  delivered  to  the  county  clerk. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  29:  March  4,  1899,  and  March  9,  1899,  Stats,  and  Amdts. 
1899,  pp.  63,  83;    February  14,  1901,  Stats,  and  Amdts.  1900-1,  pp.  5-6. 

1.  Applied,  dted,  construed,  referred  to. 

2.  Construction  of  section — "Beturns." 

3.  Duty  of  clerk  or  registrar  not  performed, 

when. 

4.  Election  not  invalid  because  of  failure  to 

transmit  lists. 

5.  What  disregard  of  directory  provision  does 

not  justify  rejection  of  entire  Tote  of 
precinct. 

6.  Wrongful  acts  of  election  officers  not  to 

prejudice  voters. 

1.  APPLIE3D,  CITED,  CONSTRUBSD,  RB- 
FBRRBD  TO,  etc.,  In:  People  ex  rel.  Hicks 
vs.  Stewart,  182  Cal.  283.  284,  64  Pac.  Rep. 
285  (referred  to);  Davis  vs.  Grunlp,  148 
Cal.  336.  837,  76  Pac.  Rep.  1102  (referred 
to);  Gibson  vs.  Twaddle  (Cal.  June  8, 
1905).   81   Pac   Rep.   727,   728    (referred   to). 

Am  to  eaatody-  of  ballota,  see  ante  |1259. 

2.  CONSTRUCTION  OF  SBCTION.— ^Ole- 
tnnifi.'' — **Tho  returns"  referred  to  In 
S9  1278.  12S0  post  are  "the  sealed  packages 
containing:  regrister,  lists,  papers  and  bal- 
lots*' prescribed  by  this  section,  1261,  and 
8  1263  post,  which  in  8  1268  post  are  spoken 
of  as  "returns." — People  ex  rel.  Hicks  vs. 
Stewart,  132  Cal.  288,  284,  64  Paa  Rep.  885. 

8.  DUTY  OF  CLBRK  OR  RBGISTRAR 
IS  NOT  PBRFORMBD,  HVHBN.— Duty  im- 
posed by  this  and  next  succeeding  section 
upon   clerk   or  registrar  is   not   performed 


accordiner  to  terms  of  statute  if  he  parts 
with  custody  of  ballots,  or  opens  packages, 
or  permits  them  to  be  opened,  or  fails  to 
destroy  them  at  expiration  of  year  with- 
out examination,  except  in  single  case  of 
contest  before  competent  tribunal,  when, 
and  then  only,  he  may,  upon  proper  order 
of  such  tribunal,  deliver  ballots  into  his 
custody  to  be  opened  and  used  as  evidence. 
—Ex  parte  Brown,  97  Cal.  83,  86,  31  Pac 
Rep.    840. 

4.  ELBCriON  NOT  INVALID  RBCAUSB 
OF     FAILURB     TO     TRANSMIT     L.ISTS. — 

Where  It  appears  that  an  election  was  held, 
conducted,  and  carried  on,  and  records 
made  and  kept,  and  canvass  of  votes  cast 
throughout  was  made,  certified,  authenti- 
cated, transmitted,  and  delivered  in  man- 
ner and  in  time,  and  In  conformity  with 
and  in  all  respects  as  required  by  law, 
except  failure  to  transmit  tally-list,  and 
lists  attached  thereto,  mere  official  delin- 
quency of  officers  of  election  should  not 
render  election  invalid. — Davis  vs.  Grunig, 
148  Cal.   886,  840,  842.  76  Pac  Rep.  1102. 

8.  "WHAT  DISREGARD  OF  DIRBCTORT 
PROVISIONS  DOBS  NOT  JUSTIFY  RBJBO- 
TION  OF  BNTIRB  VOTB  OF  PRBCINCT^-* 

An  honest  or  mistaken  disregard  of  direo* 
tory  provisions  of  statute  relating  to  elec- 
tions, not  resulting  in  manifest  fraud,  will 
not  justify  rejection  of  entire  vote  of 
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cinct. — Davis  vs.  Gninisr.   148  CaL   8S6,  889,  acts  of  offlcerB  of  election,  unless  It  shall 

76  Pac   Rep.    1102.  appear  that  a  fair  election  and  an   honest 

6i    WROlVGFITIi     ACTS     OF     BIiBSCTTIOlf  count    were    thereby    prevented. — Davis    vs. 

OPFICERS  NOT  TO  PRBJT7DICB  VOTERS.  Orunig;    148    Cal.    386.     842,     76    Pac.    Rep. 

— Rights    of   voters   at   an   election   should  1102. 

not  be   prejudiced   by   errors    or   wrongful  Am  to  enmiodj  of  ballots,  see  ante  1 1259. 

§  1262.  INSPECTOR  TO  KEEP  CERTAIN  PAPERS.  The  inspector  must 
retain,  open  to  the  inspection  of  all  electors,  for  at  least  six  months,  the  other 
list  of  voters,  tally-list,  and  list  attached  thereto. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Aindts.  1873-4,  p.  30. 

§  1263.    RETXTRNS  AND  BALLOTS  TO  BE  DELIVERED  TO  A  BIEMBER 

OF  THE  BOARD.  The  sealed  packages  containing  the  register,  lists,  papers, 
and  ballots,  must  before  the  board  adjourns  be  delivered  to  one  of  its  number, 
to  bf  determined  by  lot,  unless  otherwise  agreed  upon. 

History:    Enacted  March  12,  1872. 

1  Applied,  cited,  construed,  referred  to.  Am  to  euatiMly  of  ballotii,  see  ante  8  1259. 

2.  Word  "returns"  means  what  »,    'WOTLD  «iibturivs»  means,  what. 

1.    APPLIKD,  CITED,  CONSTRUED,  RB-  —''Returns"  referred  to  In  551278  and  1280 

FERRBD  TO,  etc.  In:  People  ex  rel.  Hicks  Po^^  **•«   "the   sealed   packages   contalninK 

vs.  Stewart.   132  Cal.  288,  284,  64  Pac.  Rep.  register,    lists,    papers,    and    ballots"    pre- 

285  (referred  to);  Gibson  vs.  Twaddle  (CaL  ecrlbed   by   this   section   and   51261   ante.— 

June  8.   1905).   81   Pac.   Rep.    727,   728    (re-  People  ex  rel.   Hicks  vs.   Stewart,   132  CaL 

ferred  to).  *88,  284,  64  Pac.  Rep.  286. 

§1264.  ELECTION  RETUBNS;  DELIVEBT  OF  TO  0OX7NTY  CLERKS. 
IN  SAN  FRANCISCO  TO  REGISTKAB  OF  VOTEBS.  HOW  SEALED  AND 
BT  WHOM.  PACKAGES,  WHAT  TO  CONTAIN.  The  member  to  whom 
sach  packages  are  delivered,  must,  without  delay,  deliver  such  packages  with- 
out their  having  been  opened,  to  the  county  clerk,  nearest  postmaster,  or  sworn 
express  agent,  who  shall  indorse  on  such  packages  the  name  of  the  party 
delivering  them,  and  date  of  such  delivery.  If  delivered  to  a  postmaster  or 
express  agent,  such  postmaster  or  express  agent  shall  forward  the  packages  by 
the  first  mail  or  express  to  the  county  seat.  In  the  city  and  county  of  San 
Francisco,  such  packages  must  be  delivered  to  the  registrar  of  voters  within 
three  hours  from  the  time  of  adjournment  of  the  board,  which  time  of  adjourn- 
ment must  be  indorsed  upon  such  package,  and  upon  each  poll-list,  in  ink,  and 
ngned  by  a  majority  of  the  members  of  such  board.  In  the  city  and  county  of 
San  Francisco  the  packages  must  be  put  up  and  sealed  in  the  following  manner, 
by  an  inspector,  and  at  least  three  other  members  of  the  board,  and  be  signed 
with  their  respective  signatures  across  (flap)  the  same  written. 

One  package  to  contain  the  voted  ballots  only;  one  package  to  contain  one 
poll-  and  tally-list  only ;  one  package  to  contain  the  precinct  registers,  index  to 
register,  list  of  voters  challenged,  and  list  of  assisted  voters ;  and  one  package 
to  contain  the  unused  ballots. 

History:  Enacted  March  12,  1872;  amended  March  80,  1874,  Code 
Amdta.  1873-4,  p.  30;  March  23,  1893,  Stats,  and  Amdta.  1893,  pp.  308-309; 
Hareh  18,  1905,  Stats,  and  Amdts.  1905,  pp.  194-195;    in  effect  immediately. 

1.  AppHed,  dted,  eonstmed,  referred  to.  to);  Gibson  vs.  Twaddle  (CaL  June  8,  1906), 

2.  Constraction  of  section.  Si  Pac  Rep.  727,  728   (referred  to). 

1.    AFPIilBD,  OTTBD,  CONSTRUED,  RB-  A«  t©  eumtodj  of  ImUota,  see  ante  1 1269. 

TO,    etc.,   in:    Trafton   vs.    Quinn,  X     CONSTRUCTION    OP    8BSCTION*— This 


148  CaL  469,  471,  77  Pac  Rep.  164  (referred      and   next   succeeding   section   provide   that 
PoL  C— 20 
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election  returns  shall  be  delivered  or  sent  not  a  county  clerk,  Is  proper  custodian  of 

by  mall  to  county  clerk,  who,  among  other  ballots    cast   at   city   election. — Trafton    vs. 

prescribed    duties    touching    election,    shall  Quinn,  148  Cal.  469,  471,  77  Pac.  Rep.  164. 
be  custodian  of  them;  but  city  clerk,  and 

§  1264a.  ELECTION,  DELIVERY  AND  CUSTODY  OF  BOSTEB  OF  VOT- 
ERS  AFTER.  TO  APPLY  TO  ALL  ELECTIONS.  The  board  of  election 
must  before  it  adjourns,  inclose  in  a  cover  and  seal  up  and  direct  to  the  county 
clerk  or  to  the  registrar  of  voters,  in  counties  or  cities  and  counties  in  this  state 
having  a  registrar  of  voters,  the  roster  of  voters  and  such  sealed  package  con- 
taining such  roster  of  voters  must  be  delivered  to  that  one  of  its  members  who 
has  been  selected  to  deliver  the  other  sealed  packages  required  by  law.  This 
member  must,  without  delay,  deliver  the  package  containing  the  roster  of 
voters  without  its  having  been  opened  in  the  same  manner  and  to  the  same 
persons  and  officials  as  he  is  required  by  law  to  deliver  the  other  sealed  pack- 
ages intrusted  to  him  by  said  board.  All  rosters  of  voters  must  be  kept  in  the 
office  of  the  county  clerk  or  in  the  office  of  the  registrar  of  voters  in  counties 
and  cities  and  counties  having  a  registrar  of  voters,  as  a  public  record,  for  a 
period  of  one  year  and  when  received  by  suclx  county  clerk  or  registrar  of 
voters,  all  packages  containing  such  rosters  of  voters  shall  be  unsealed  and 
such  rosters  of  voters  shall  at  all  times  be  open  to  the  inspection  of  any  citi- 
zen. The  provisions  of  this  section  shall  applj'  to  all  rosters  of  voters  whether 
used  at  elections  or  primary  elections. 

History:    Enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  p.  633. 

§1266.  CLERK  TO  KEEP  BALLOTS  X7N0PENED.  On  receipt  of  the 
packages  the  clerk  must  file  the  one  containing  ballots  and  must  keep  it  un- 
opened and  unaltered  for  twelve  months,  after  which  time,  if  there  is  not  a 
contest  commenced  in  some  tribunal  having  jurisdiction  about  such  election, 
he  must  bum  the  package  without  opening  or  examining  its  contents ; 

[Judge  of  superior  court  may  order  ballots  opened.]  Provided,  however, 
that  after  the  time  limited  for  a  contest,  and  in  the  event  any  contests  have 
been  commenced,  then  after  said  ballots  have  been  opened  and  counted  by  the 
superior  court  in  said  contests,  a  judge  of  the  superior  court  of  the  county 
wherein  said  ballots  were  voted  may  order  said  packages  to  be  opened  for 
inspection  in  any  case  being  tried  in  his  court  where  he  has  jurisdiction  of  the 
same,  whenever  he  shall  deem  it  necessary  to  inspect  the  ballots  contained  in 
said  packages  in  order  to  produce  testimony  to  establish  the  proof  of  any 
material  issue  of  fact  arising  in  the  course  of  the  trial  of  said  case.  In  no 
event  shall  the  said  packages,  or  any  of  them,  or  the  ballots  contained  therein, 
be  taken  from  the  custody  of  the  county  clerk.  Whenever  said  packages,  or 
any  of  them,  shall  have  been  inspected  and  examined,  and  a  record  made  of  the 
testimony  therein  contained,  the  same  shall  be  restored  to  the  exclusive  control 
and  custody  of  the  county  clerk,  who  shall  reseal  the  packages  with  the  ballots 
contained  therein,  and  keep  the  same  until  he  shall  burn  them,  in  accordance 
with  the  direction  of  this  section ; 

[Congressional  election  conteet.]  Provided  further,  that  if  in  any  congres- 
sional district  within  this  state  there  has  been  or  shall  be  filed  a  contest  of  the 
election  of  any  person  declared  to  have  been  elected  a  member  of  congress,  and 
the  county  clerk  or  registrar  of  voters  in  any  county  or  city  and  coimty  be 
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notified  by  the  contestant,  that  such  congressional  election  contest  is  pending, 
then  and  in  that  case  such  county  clerk  or  registrar  of  voters  shall  not  destroy 
the  ballots  in  that  county  or  city  and  county,  or  in  the  part  or  portion  thereof 
within  such  congressional  district  in  which  such  contest  is  pending,  until  the 
final  determination  of  such  contest  before  the  house  of  representatives  of  the 
con^rress  of  the  United  States ; 

[Clerk  to  produce  ballots.]  And  such  county  clerk  or  registrar  of  voters 
shall  hold  such  ballots  in  his  custody  subject  to  the  inspection  of  any  committee 
of  the  house  of  representatives  or  sub-committee  thereof,  having  in  charge  the 
investigation  of  such  contest,  and  shall  produce  such  ballots  for  examination 
before  any  such  committee  of  the  house  of  representatives  or  sub-committee  or 
before  any  commissioner  designated  by  such  congressional  committee  or  sub- 
committee or  before  any  oflScer  designated  by  act  of  congress  and  duly  selected 
to  take  depositions  and  proof  in  any  such  contest  of  the  election  of  any  person 
to  congress. 

History:    Enacted  March  12,  1872;    amended  Karch  23,  1893.  Stats,  and 
Amdta.  1893,  p.  309;   February  26,  1903,  Stats,  and  Amdts.  1903,  pp.  42-43. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Constmction  of  section— -Custodian  of  re- 

turns. 

3.  Same — Duty  of  county  clerk. 

4.  Same — Scope  of  word  "election.** 

5.  Duty  of  precinct  election  officers. 

1.  APPLIED,  CITKD,  CONSTRUBD,  RB- 
FERRED  TO,  etc.,  in:  Gibson  vs.  Board  of 
Supervisors.  80  Cal.  859,  361,  22  Pac.  Rep. 
225  (construed);  Ex  parte  Brown,  97  Cal. 
$3,  86,  31  Pac.  Rep.  840  (construed);  Davis 
vs.  Grunisr.  143  Cal.  336,  341,  76  Pac.  Rep. 
1102  (construed);  Trafton  vs.  Qulnn,  143 
Ca\.  469,  471,  77  Pac.  Rep.  164  (referred  to). 

As  to  custody  of  ballot*,  see  ante  1 1259. 

A«  to  ^n^ct  of  fallare  to  properly  pre- 
■crre  Imllota,  see  note  90  Am.  St.  Rep.  91. 

CoBtcstlBiT  of  certain  electlona.  —  See 
KERR'S  CYC.  CODE  CIV.  PROC.  $91111- 
1127  and  notes. 

Z.  CONSTRUCriOlf  OF  SECTION — Cus- 
todian of  retnma. — This  and  next  precedingr 
section  require  that  election  returns  shall 
be  delivered  or  sent  by  mail  to  county  clerk 
who,  among:  other  prescribed  duties  touch- 
ing* election,  shall  be  custodian  of  them, 
but  city  clerk,  and  not  county  clerk,  is 
proper  custodian  of  ballots  cast  at  city 
e1ectlon.-^Trafton  vs.  Qulnn,  143  Cal.  469, 
471,   77    Pac.    Rep.    164. 

S.  Dnty  of  connty  cleric — This  section 
requires  that  on  receipt  of  packagre  contain- 
ing- ballots,  county  clerk  must  flle  same, 
keeping  it  unopened  and  unaltered  for 
twelve      months,      after     which      time,      If 


there  is  not  a  contest  commenced  by  some 
tribunal  havinsr  Jurisdiction  of  such  elec- 
tion, he  must  burn  packag-e  without  open- 
in?  or  examining  its  contents.  Judge  of 
superior  court  of  county  wherein  said  bal- 
lots were  voted  may  order  said  packagres  to 
be  opened  for  Inspection  in  any  case  being: 
tried  in  his  court  where  he  has  Jurisdiction 
of  same,  whenever  he  shall  deem  it  neces- 
sary to  inspect  ballots  contained  in  such 
packagre,  in  order  to  produce  testimony  to 
establish  proof  of  any  material  issue  of 
facts  arising:  in  course  of  trial  of  said  case. 
— Davis  vs.  Grunig:.  143  Cai.  336,  841,  76  Pac. 
Rep.   1102. 

4.  Scope  of  ^rord  ''election.''  —  This  and 
next  succeeding  section  require  county  clerk 
to  keep  packages  of  ballots  unopened  for 
twelve  months  and  then  to  destroy  them, 
unless  there  is  contest  in  court  about  an 
election;  but  word  "election"  is  probably 
broad  enough  to  include  any  election  which 
may  be  contested  in  court  whether  for  of- 
fices or  upon  question  as  to  issuance  of 
county  bonds,  etc.;  however,  that  question 
arises  only  by  refusal  of  clerk  to  bring  bal- 
lots into  court. — Gibson  vs.  Board  of  Super- 
visors, 80  Cal.   359,   362.  22  Pac.  Rep.   226. 

5.  DUTY  OF  PRECINCT  ELBCTIOBT  OF- 
FICERS is  to  securely  seal  up  ballots  as 
soon  as  they  have  been  counted  and  deliver 
them  to  county  clerk  (or  registrar,  in  San 
Francisco)  by  hands  of  one  of  their  own 
members,  or  by  nearest  postmaster  or  a 
sworn  express  agent. — Ex  parte  Brown,  97 
Cal.  88,  86,  81  Pac.  Rep.  840. 


§1266.  WHEN  PACKAGE  CONTAININa  BALLOTS  MAT  BE  DE- 
STROYED; WHEN  OPENED.  If  within  twelve  months  there  is  such  a  con- 
test commenced,  he  must  keep  the  package  unopened  and  unaltered  until  it  is 
finally  determined,  when  he  must,  as  provided  in  the  preceding  section,  destroy 
it,  unless  such  package  is,  by  virtue  of  an  order  of  the  tribunal  in  which  the 
'-ontest  is  pending,  brought  and  opened  before  it,  to  the  end  that  evidence  may 
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be  had  of  its  contents,  in  which  event  the  package  and  contents  are  in  the 
custody  of  such  tribunal. 

History:    Enacted  March  12,  1872. 


1.  Applied,  cited,  construed,  referred  to. 
•2.  Preservation  of  evidence. 

1.  APPLIED,  CITED,  CONSTRUED,  RE-i 
FERRED  TO,  etc.,  In:  Cogrlan  vs.  Beard. 
67  Cal.  803.  306.  7  Pac.  Rep.  738  (cited); 
Gibson  vs.  Board  of  Supervisors.  80  Cal. 
369.  361,  22  Pac.  Rep.  225  (construed);  Ex 
parte  Brown.  97  Cal.  83.  86.  89.  81  Pac.  Rep. 
840   (construed). 

A«  to  cufltody  of  ballots,  ««•  ante  61259. 

A«  to  doty  of  clerk  comcernlnK  custody  of 
ballots,  and  power  of  oovrt  to  order  tbcm 
opened,  see  ante  $1265. 


An  to  vrben  dvtiea  Imposed  upon  eovatf 
elerk  or  registrar  eoneemlns  ballots  luiTt 
not  been  performed,  see  ante  S1265. 

a.    PRESERVATION  OF  EVIDBNCB.<-nn- 

til  1863  election  laws  of  this  state  provided 
that  ballots  should  be  destroyed  as  soon 
as  counted;  and  change  made  by  code  was 
to  preserve  evidence  (of  actual  votes  cast 
at  election),  and  to  protect  it  by  all  safe* 
gtiards  that  could  be  conveniently  thrown 
around  it  until  it  could  be  examined  by 
tribunal  authorized  to  hear  contested  elec- 
tion cases. — Ex  parte  Brown,  97  Cal.  83.  88. 
89,  31  Pac.  Rep.  840. 


§  1267.    RETURNS  TO  BE  DELIVERED  BY  CLERK  TO  SUPERVISORS. 

The  other  package  the  clerk  must  produce  before  the  board  of  supervisors, 
when  it  is  in  session  for  the  purpose  of  canvassing  returns. 

History:    Enacted  March  12,  1872. 

§1268.  COPT  OF  REGISTER  TO  BE  FILED  IN  COUNTY  CLERK'S 
OFFICE.  As  soon  as  the  returns  are  canvassed  the  clerk  must  take  the  copy 
of  the  register  returned  and  file  it  in  his  office. 

History:     Enacted  March  12,  1872. 

1.  Applied,  cited,  construed^  discussed,  re- 

ferred to. 

2.  Election  papers  must  be  in  packages. 
3,  4.  "Returns"  referred  to  in  this  section  a 

"sealed  packages," 


are 


etc. 


1.  Applied,  cited,  conatmed,  referred  to, 

etc.,  in:  Carlson  vs.  Burt,  111  Cal.  129,  131, 
43  Pac.  Rep.  583  (referred  to);  Olbson  vs. 
Twaddle  (Cal.  June  8,  1905),  81  Pac.  Rep, 
727.  728   (referred  to). 

2.  Election  paper*  miiat  be  In  package*. 

— Election  papers  which  are  to  be  trans- 
mitted to  county  clerk  must  be  in  packagres 
and  are,  In  this  section,  spoken  of  as  "re- 


turns."— Carlson  vs.  Burt,  111  Cal.  129.  131, 
43  Pac.  Rep.  683. 

8.     '^etima"  referred  to  In   this   BeetlM 

are  "sealed  packagres  containing  regrular 
lists,  papers,  and  ballots,  prescribed  by 
191261,  1263  ante/'  —  Olbson  vs.  Twaddle 
(Cal.  June  3,  1905),  81  Pac,  Rep.  727. 

4.  The  "returns"  referred  to  in  H 1278, 
1280  post  are  "the  sealed  packagres  contain- 
ing' register,  lists,  papers,  and  ballots"  pre- 
scribed in  SS1261,  1263  ante,  which  in  this 
section  are  spoken  of  as  "returns." — People 
ex  rel.  Hicks  vs.  Stewart,  132  Cal.  283,  284, 
64  Pac.  Rep.  286. 
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<8aS>     9S 1278-1280 


CHAPTER  XL 

CANVASS   OP  RETURNS— DECLARATION  OF  RESULrT—COMMISSIONS  AND   CERTIFI- 
CATES OP  ELECTION. 


51278.  Meeting   of   snpervison   to   eanvaaa 

retnms. 

51279.  Same  (repealed). 

il280.  Same.  [Proceeding  to  eanvaas;  post- 
ponements.] 

il281.    Canvass,  how  made. 

$1282.  Statement  of  result  to  be  entered  of 
record. 

51283.  Declaration  of  result. 

5 1284.  Certificates  issued  hj  clerk. 

5 1285.  District  returns,  how  made  up. 
il286.    How  transmitted. 

{1287.    Duty  of  clerk  receiving  district  re- 
turns. 
S1288.    State  returns,  how  made. 


§  1289.     How  transmitted. 

§  1290.    Duty  of  secretary  of  state  relative  to. 

§  1291.     Commissions  issued  by  governor. 

§  1292.  Returns  of  election  for  governor  and 
lieutenant-governor,  how  made. 

§  1293.     How  transmitted. 

S 1294.  Same.  [Copy  to  speaker  of  as- 
sembly.] 

B 1295.  Same.  [Copy  to  members  elect  of 
legislature.] 

§  1296.  Canvass  of  returns  of  election  for 
governor  and  lieutenant-governor. 

§  1297.  Defects  in  form  of  returns,  when  to 
be  disregarded. 


§1278.    MEETma  OF  SUPEBVISOBS  TO  CANVASS  RETURNS.    The 

board  of  supervisors  of  each  county  must  meet,  at  their  usual  place  of  meeting, 
on  the  first  Monday  after  each  election,  to  canvass  the  returns. 

History:    Enacted  March  12,  1872;    amended  March  15,  1887,  Stats,  and 
Amdts.  1886-7,  p.  119. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Board  of  supervisors  proper  authority  to 

canvass  votes  cast. 

3.  Certificate  of  election  as  evidence. 

4.  Same — Commencing  and  concluding  labors. 

5.  Betum  day,  what  is. 

1.  APPI^nSD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Pacheco  vs.  Beck, 
52  Cal.  3,  »,  21  (referred  to):  Carlson  vs. 
Burt  111  Cal.  129,  131,  43  Pac.  Rep.  588 
(referred  to) :  People  ex  rel.  Hicks  vs.  Stew- 
art, 132  Cal.  283,  284,  64  Pac.  Rep.  286  (re- 
ferred to);  Gibson  vs.  Twaddle  (Cal.  June 
I,  1905),  81  Pac.  Rep.  727,  728  (applied). 

Am  to  effect  of  irresvlaiitiea  In  retom*  of 
•lectloB,  see  monogrraphlc  note  90  Am.  St. 
Rep.  90,  91. 

2.  BOARD  OF  SUPERVISORS  IS  PROPER 
AtTHORITY  TO  CANVASS  VOTES  CAST 
at  special  election  respecting:  location  and 
establishment  of  county  seat,  and  to  declare 
result  of  snch  election. — Calaveras  Co.  vs. 
Brockway,  30  Cal.  825,  327. 

S.  CERTIFICATE  OF  ELECTION  AS  EV- 
IDENCE.— Certificate  of  election  issued  by 

§1279.    SAME  (repealed). 

History:    Enacted  March  12,  1872;   repealed  March  15,  1887,  Stats,  and 
Amdts.  1886-7,  p.  119. 

§1280.    SAME.    [PROOEEDma   TO    CANVASS;    POSTPONEMENTS.] 

If  at  the  time  of  meeting,  the  returns  from  each  precinct  in  the  county  in 
which  polls  were  opened  have  been  received,  the  board  must  then  and  there 
proceed  to  canvass  the  returns ;  but  if  all  the  returns  have  not  been  received 
the  canvass  must  be  postponed  from  day  to  day  until  all  the  returns  are  re- 
ceived, or  until  six  postponements  have  been  had. 

History:     Enacted  March  12,  1872. 


board  of  supervisors  acting:  as  canvassing 
board  is  prima  facie  evidence  of  holder's 
right  to  office.  Exclusive  remedy  for  set- 
ting: aside  or  canceling:  such  certificate  of 
election  is  provided  for  by  Code  Civ.  Proc. 
8  1111  et  seq»,  relating:  to  contesting:  certain 
elections. — Gibson  vs.  Twaddle  (Cal.  June  3, 
1905).  81  Pac.  Rep.  727. 

4.     CommencliiK  and  ooneliidinK  labora. — 

Boards  of  supervisors  In  canvassing  returns 
must  commence  and  conclude  their  labors 
as  required  by  this  and  next  succeeding:  six 
sections. — Qibson  vs.  Twaddle  (Cal.  June  8. 
1906).  81  Pac.  Rep.  727. 

8.  RBTURX  DAY,  WHAT  IS.  — Statute 
fixing:  no  precise  day  on  which  election  re- 
turns must  be  made,  they  should  be  sent 
to  clerk  at  once.  But  It  would  seem  that 
any  return  is  timely  which  Is  received  be- 
fore board  commences  canvass.  Naturally, 
then,  return  day  would  be  first  Monday  after 
election,  with  authority  in  board  to  adjourn 
return  day  six  times  from  day  to  day,  if 
all  returns  have  not  been  received. — Carlson 
vs.  Burt,  111  Cal.  129,  181,  43  Pac.  Rep.  683. 
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CANVASS  OP  RE?rURNS— HOW  MABB. 


[Pt.  in. 


1.  Applied,  died,  construed,  referred  to. 

2.  Postponement  where  returns  have  not  been 

.received. 

3.  Same— No  authority  to  proceed  with  can- 

vass where  returns  are  missing. 

1.  APPL-IBD,  GITBDy  CONSTRUED,  RB- 
PBRRED  TO,  etc.  in:  Pacheco  vs.  Beck, 
62  Cal.  3.  9,  21  (referred  to);  Carlson  vs. 
Burt.  Ill  Cal.  129.  181.  48  Pac.  Rep.  683 
(referred  to);  People  ex  rel.  Hicks  vs.  Stew- 
art. 132  Cal.  283,  284.  286.  64  Pac.  Rep.  285 
(construed). 

Am  to  effect  of  fatlore  to  i 

see  note  90  Am.  St.  Rep.  91. 

As  to  effect  of  Irreirnlaritlea  la  eanvas* 
of  retuma,  see  monogrraphic  note  90  Am. 
St.  Rep.   92. 

A«  to  return  dar*  see  ante  { 1278  note. 

2.  POSTPONBMBNT  WHE»E  RBTURNS 


HAVE     NOT     BEEN     RECEIVED.  —  Under 

9  1278  ante  and  1 1281  post,  board  of  super- 
visors Is  directed  to  meet  on  first  Monday 
after  election  to  canvass  returns.  If  re- 
turns have  not  all  been  received  canvass 
must  be  postponed  from  day  to  day  until 
all  returns  have  been  received  or  until  six 
postponements  have  been  had.  Canvass 
shall  be  made  by  opening  returns  and  esti- 
mating votes. — Carlson  vs.  Burt,  111  Cal. 
129.  131,  43  Pac.  Rep.  683. 

8.  No  authority  to  proceed  with  caBvaas 
^rhere  retoraa  are  mlsalnir- — Board  of  su- 
pervisors has  no  authority  to  proceed  with 
canvass  of  votes,  where  returns  are  miss- 
ing, until  missing  returns  have  been  re- 
ceived or  until  after  lapse  of  time  pre- 
scribed by  law.  Its  duties  are  merely  min- 
isterial.—-People  ex  rel.  Hicks  vs.  Stewart, 
132  Cal.  283.  284.  64  Pac.  Rep.  285. 


§  1281.  CANVASS,  HOW  MADE.  The  canvass  must  be  made  in  public, 
and  by  opening  the  returns  and  estimating  the  vote  of  such  county  or  town- 
ship for  each  person  voted  for,  and  for  and  against  each  proposition  voted 
upon  at  such  election,  and  declaring  the  result  thereof;  and  such  count  must 
be  continued  daily,  Sundays  and  holidays  excepted,  and  for  not  less  than  six 
(6)  hours  each  and  every  day  until  completed. 

History:    Enacted  March  12,  1872;    amended  March  4,  1899,  Stats,  and 
Amdts.  1899,  p.  66. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Duties  of  board  as  canvassers. 

3.  Same  —  Duplicate   "tally-list"   cannot   be 

used  in  place  of  missing  returns. 

4.  Same — Ministerial  act  not  prejudicial. 

5.  Same — 'Must  declare  result  from  face  of 

returns. 

6.  Same — No  power  to  proceed  until  returns 

are  in. 

7.  Power  of  court  to   count  ballots  where 

board  did  not. 

8.  Power  to  compel  board  to  reconvene  and 

act. 

9.  Becanvass,  in    case    no    choice,    is    not 

authorized — Special  election. 
10.  Special    election — ^Authority    to    call,  de- 
pends on  what. 

1.  APPIilBD,  GITKD,  CONSTRUED,  RBS- 
FERRBD  TOy  etc..  In:  Pacheco  vs.  Beck, 
62  Cal.  8,  4,  21  (applied).  9  (referred  to  In 
dis.  op.);  Carlson  vs.  Burt,  111  Cal.  129,  131, 
43  Pac.  Rep.  583  (referred  to);  Sweeny  vs. 
Adams,  141  Cal.  658,  661,  76  Pac.  Rep.  182 
(referred  to). 

As  to  day  on  frbtch  eleotlon  returns 
may  be  made,  see  ante  {1278  note. 

3.     DUTIES  OF  BOARD  AS  GAIVVASSERS. 

— ^Board  of  supervisors  In  canvasslnsr  a  vote 
have  ministerial  powers  only.  Their  duties 
as  canvassers  are  simply  "to  add  and  ascer- 
tain by  calculation  the  number  of  votes 
srlven  for  any  office."  They  are  not  author- 
ized to  decide  in  any  other  mode  than  by 
an  examination  of  returns  made  to  them 
according:  to  law.  They  are  not  required 
to  hear  witnesses  or  evidence.  They  have 
no  power  to  send  for  persons  or  papers. 
They  have  no  power  to  canvass  as  election 
returns  any  papers  not  duly  authenticated 


in  mode  prescribed  by  law.  An  attempted 
canvass  in  which  result  declared  was  based 
on  papers  not  thus  authenticated  may  be 
treated  as  nullity. — People  ex  rel.  Hicks  vs. 
Stewart.  132  Cal.  283,  285.  64  Pac.  Rep.  286; 
Gibson  vs.  Twaddle  (Cal.  June  8,  1905),  81 
Pac.  Rep.  727,  728. 

S.  Dapllcate  tally-ltat  cannot  be  oaed  In 
place  of  mlaslnir  retvma. — Board  of  super- 
visors In  canvassing  returns  have  no  power, 
where  returns  are  misslngr.  to  send  for  and 
use  duplicate  tally-list  in  place  of  missing, 
returns.  They  are  forbidden  to  act.  If  returns 
are  not  all  in,  until  lapse  of  six  days,  and 
they  must  then  canvass  only  returns  made 
to  them. — People  ex  rel.  Hicks  vs.  Stewart. 
132  Cal.  283,  284,  286,  64  Pac.  Rep.  285. 

4.  Hlnlsterlal  aet.  not  Judicial. — Function 
of  calculatlngr  and  ascertaining  whole  num- 
ber of  votes  cast  at  any  election  and  certl- 
fyingr  same  to  be  true  canvass  Is  not  Judicial 
act,  but  ministerial  one. — Calaveras  Co.  vs. 
Brockway,  30  Cal.  325,  338. 

5.  Mr<it  d'^rclarc  reanlt  front  face  of  re- 
turns.— It  is  from  face  of  returns,  and  from 
no  other  data,  that  canvassing:  board  de- 
clares who  Is  elected. — Sweeny  vs.  Adams. 
141  Cal.  658.  561.  76  Pac  Rep.  182. 

8.  No  power  to  proceed  natil  returns  are 
in. — Board  of  supervisors  in  performing  Its 
functions  as  canvassing  board,  where  re- 
turns are  misslngr,  has  no  authority  to  pro- 
ceed with  canvass  until  mlssinsr  returns 
have  been  received  or  until  lapse  of  time 
prescribed  by  law. — People  ex  rel.  Hicks  vs. 
Stewart,  132  Cal.  283,  284,  64  Pac.  Rep.  285 

7.  POIPVER  OF  COURT  TO  COUNT  BAL- 
LOTS IVHBRB  BOARD  DID  NOT.  —  Fact 
that   board   of   supervisors   aetinff   as   can- 
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TEUing  board  did  not  count  ballots,  in 
absence  of  tally-list  and  lists  attached 
thereto,  does  not  render  court  powerless  to 
count  ballots  in  election  contest. — ^DaTls  vs. 
Grunig,  148  Cal.  346,  349,  76  Paa  Rep. 
1102. 

8.  POWESR  TO  COMPBL  BOARD  TO  lUB- 

COHTElfE  AHD  ACT. — ^After  board  of  su- 
pervisors acting  as  canvassinsr  board  has 
completed  its  labors  and  adjourned  sine 
die.  writ  of  mandate  will  not  lie  to  compel 
It  to  reconvene  to  permit  election  officers 
to  sign  and  attest  tally-sheet  which  they 
had  omitted  to  sign  and  attest  as  required 
by  law. — Gibson  vs.  Twaddle  (Cal.  Ct.  App. 
Jone  3.  1905),  81  Fac  Rep.  727. 

9.  REGAN VASS  IX  CASES  OF  NO  CHOICB 
18  NOT  AUTHORIZED— Speeial   electiOB^— 


Recanvass  of  votes  in  case  where  election 
has  been  declared  to  have  resulted  in  elec- 
tion of  no  one  is  not  authorized.  In  such 
case  new  election  must  be  called,  although 
It  may  be  that  candidate  may  question  cor- 
rectness of  canvass  in  different  proceed- 
ing.— Austin  vs.  Dick,  100  Cal.  199,  2Q1,  34 
Fac  Rep.  666. 

10.  SPECIAL  BliEOTION  —  Aathorlty  to 
eally  depends  on  what. — Authority  of  board 
of  supervisors  to  call  special  meeting  de- 
pends upon  its  substantial  compliance  with 
provisions  of  law — that  is  to  say,  upon  can- 
vass of  returns  as  provided  in  this  section 
and  S9  1278.  1280  ante,  with  result  appearing 
therefrom  that  there  is  no  choice  of  candi- 
dates.— People  ex  reL  Hicks  vs.  Stewart, 
182  Cal.  283.  284,  64  Fac.  Rep.  885. 


§1282.    STATEMENT  OF  RESULT  TO  BE  ENTERED  OF  RECOBD.    The 

clerk  of  the  board  must,  as  soon  as  the  result  is  declared,  enter  on  the  records 
of  such  board  a  statement  of  such  result,  which  statement  must  show : 

1.  The  whole  number  of  votes  cast  in  the  county; 

2.  The  names  of  the  persons  voted  for,  and  the  propositions  voted  upon ; 

3.  The  office  to  fill  which  each  person  was  voted  for; 

4.  The  number  of  votes  given  at  each  precinct  to  each  of  such  persons,  and 
for  and  against  each  of  such  propositions ; 

5.  The  number  of  votes  given  in  the  county  to  each  of  such  persons,  and  for 
and  against  each  of  such  propositions  voted  upon. 

History:     Enacted  March  12^  1872. 


1.  Applied,  dted,  constmed,  referred  to. 

2.  Doty  of  clerk  under  this  section. 

S.  Beeord  entry   of  statement  of   result   of 
deetion  is  required. 

1.  APPLIED,  CTTED,  CONSTKliUD,  RB- 
PEBRED  TOy  etc.,  in:  People  ex  rel.  Hicks 
Ti.  Stewart,  182  Cal.  288.  286,  64  Fac.  Rep. 
IS5  (referred  to). 

BScet  of  taell^bllity  of  caadldate  roeclT- 
las  kicheot  mamber  of  Totea  ob  election — 
See  monog:raphlc  notes  62  Am.  Dec.  161,  168; 
83  Am.  Dec.  763;    12  Am.  Rep.  341,  842. 

X  DUTY  OF  CLERK  UNDER  THIS  SEC- 
TIOH  is  purely  ministerial  and  consists  in 
enterinsr  upon  records  of  board  statement 
of  result  of  election  as  declared  by  board. 
No  one  pretends  that  he  has  any  grreater 
power  or  that  he  has  authority  to  enter 
upon  record  any  statement  of  result  dif- 
ferent from  that  declared  by  board  (Crock- 
ett J.,  dis.  op.). — Pacheco  vs.  Beck,  62  Cal. 
8,  21. 

8.    RECORD  ENTRY  OF  STATEMENT  OF 


RESULT    OF   ELECTION   IS   REQUIRED.— 

Prior  to  passage  of  act  of  May  18,  1861, 
statute  required  county  clerk  to  estimate 
vote  of  county  or  township  and  to  prepare 
and  slg-n  estimate,  but  no  provision  was  In 
force  requiring  statement  to  be  made  mat- 
ter of  record;  but  under  this  section  clerk 
is  required  to  enter  upon  record  of  board 
statement  of  result  of  election.  One  of 
obvious  purposes  of  this  was  to  require 
result  of  canvass  to  be  made  matter  of 
record  In  proceedings  of  board,  which 
Is  required  by  law  to  keep  record  of  Its 
proceedings,  in  order  that  such  result  shall 
constitute  evidence  of  result  of  canvass  of 
such  election,  and  its  evidence  shall  have 
same  force  and  effect,  and  benefit  of  all 
intendments  in  Its  support,  that  record  of 
any  other  proceeding  of  board  would  have. 
It  Is  Intended  by  such  change  that  such 
record  should  constitute  basis  of  all  future 
action  in  respect  to  election. — Pacheco  vs. 
Beck,  62  CaL  8.  S. 


§1283.  DECLABATION  OF  RESULT.  The  board  must  declare  elected 
the  person  having  the  highest  number  of  votes  given  for  each  office  to  be  filled 
by  the  votes  of  a  single  county  or  subdivision  thereof. 

History:     Enacted  March  12,  1872. 

Applied,  elted,  eonstmed,  referred  to,  etc.,  Defecta  in  form  of  rttummt  wkea  im  bo 

In:   People  ex  rel.   Finlgran  vs.   Perkins,  86       dUresarded—See  post  1 1297. 
CaL  K09,  612,  26  Pac.  Rep.  246   (referred  to). 
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§  1284.  CERTIFICATES  ISSXTED  BT  CLERK.  The  county  clerk  must 
immediately  make  out  and  deliver  to  such  person  (except  to  the  person  elected 
superior  judge)  a  certificate  of  election  signed  by  him,  and  authenticated  with 
the  seal  of  the  superior  court. 

History:    Enacted  March  12,  1872;   amended  April  3  and  April  16,  1880, 
Code  Amdts.  1880  (Pol.  pt.),  pp.  20-21,  82. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Certificate  of  election. 

3.  Same — As  notice. 

4.  Same — Not  necessary,  for  what. 

5.  Fact  of  election,  not  certificate,  gives  title 

to  office. 

6.  Want  of  necessary  qualifications  by  person 

elected. 

1.    appl.ic:d,  cited,  construed,  rb- 

FBRRED  TO,  etc.,  in:  People  ex  rel.  Barker 
vs.  Shaver.  127  Cal.  847,  850.  59  Pac.  Rep. 
784  (referred  to). 

As  to  when  vrrlt  of  mandate  will  not 
Uisne  to  compel  board  to  reconTene  and  per- 
mit election  olllcera  to  alj^n  and  attest  tally- 
■heet  which  they  had  omitted  to  al^n  and 
attest,  see  ante  1 1278  and  note. 

That  certlllcate  of  election  Issned  hy 
board  of  nnperrlsora  la  prima  facie  CTldeace 
of  holder's  richt  to  ofllce,  see  ante  91278 
note. 

2.  Certlllcate  of  election. — In  case  of  cer- 
llflcates  of  election  of  county  officers,  county 
clerk  must,  as  soon  as  result  of  election  Is 
declared  by  board  of  supervisors,  make  out. 
under  seal  of  superior  court,  certificates  of 
election  and  deliver  one  to  each  person 
declared  elected  by  board  of  supervisors. 
These  are  the  only  notices  provided  for. — 
People  ex  rel.  Flnlgan  vs.  Perkins,  85  Cal. 
509.  512.  26  Pac.  Rep.  245. 

8.  As  notice. — It  is  Intended  that  each 
officer  elected  shall  receive  notice  of  his 
election  or  appointment,  and  actual  knowl- 
edge will  not  supply  place  of  it.  Require- 
ment that  county  clerk  shall  issue  certif- 


icate and  thus  bring  notice  home  to  suc- 
cessful candidate  is  something  more  than 
provision  designed  for  private  advantagre. 
and  this  will  not  therefore  be  waived  by  him 
at  pleasure.  It  is  mode  prescribed  py  law 
for  orderly  announcement  of  the  result  of 
an  election,  and  is  as  much  part  of  ma- 
chinery of  election  as  are  provisions  for 
canvassing  returns  and  registration  of  re- 
sult. All  are  parts  of  same  scheme  and  are 
based  upon  considerations  of  public  policy. 
— People  ex  rel.  Barker  vs.  Shaver,  127  CaL 
847,  350.  59  Pac.  Rep.  784. 

4.  Not  necessary,  for  what. — Certificate 
of  election  is  merely  prima  facie  evidence 
of  title  to  office  and  is  not  necessary  to 
enable  party  claiming  to  have  been  elected 
to  office  to  bring  writ  of  quo  warranto. — 
Magee  vs.  Board  of  Supervisors,  10  Cal.  876, 
877. 

B.  PACT  OF  BL.ECTIOIir,  WOT  CBRTll^I- 
CATE,    GIVBS    TITLES    TO    OFFICE. — It     la 

fact  of  election  which  gives  title  to  office, 
and  this  fact  may  be  established,  not  only 
without,  but  against,  evidence  of  certificate 
of  election. — Magee  vs.  Board  of  Supervisors, 
10  Cal.  376,  877;  People  ex  rel.  Wlcka  vs.' 
Jones,    20    Cal.    61,    63. 

«.  -WAJfT  OF  NECESSARY  QUAL.IFICA- 
TIONS  BY  PERSON  ELECTED.— Person  re- 
ceiving majority  of  votes  cast  at  valid  elec- 
tion may  not  possess  necessary  qualifica- 
tions to  entitle  him  to  take  or  hold  ofilce 
to  which  he  is  elected,  but  that  Is  question 

to    be    adjudicated    by    proper    tribunals. 

Satterlee  vs.  San  Francisco.  23  Cal.  814.  320. 


§  1285.    DISTRICT  RETURNS,  HOW  MADE  UP.    When  there  are  officers, 

other  than  representatives  in  congress,  members  of  the  state  board  of  equaliza- 
tion, and  railroad  commissioners,  voted  for,  who  are  chosen  by  the  electors  of 
a  district  composed  of  two  or  more  counties,  each  of  the  county  clerks  of  the 
counties  composing  such  district,  immediately  after  making  out  the  statement 
specified  in  section  twelve  hundred  and  eighty-two,  must  make  a  certified 
abstract  of  so  much  thereof  as  relates  to  the  election  of  such  officers. 

History:    Enacted  March  12,  1872;  amended  April  16,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  82. 

§1286.  HOW  TRANSMITTED.  The  clerk  must  seal  up  such  abstract, 
indorse  it  "Election  Returns,"  and  without  delay  transmit  the  same  by  mail 
to  the  county  clerk  of  the  county  which  stands  first  in  alphabetical  arrange- 
ment in  the  list  of  counties  composing  such  district. 

History:     Enacted  March  12,  1872. 

§1287.    DUT7   OF   CLERK   RECEIVINa   DISTRICT   RETURNS.     The 

clerk  to  whom  the  election  returns  of  a  district  are  made  must,  on  the  twen- 
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tieth  day  after  such  election,  or  sooner,  if  returns  from  all  the  counties  in  the 
district  have  been  received,  open  in  public  such  returns,  and  from  them  and 
the  statement  of  the  vote  for  such  ofiScers  in  his  own  county : 

1.  Make  a  statement  of  the  vote  of  the  district  for  such  oflScers,  and  file  the 
same,  together  with  the  returns,  in  his  oflSce; 

2.  Transmit  a  certified  copy  of  such  statement  to  the  secretary  of  state ; 

3.  Make  out  and  deliver  or  transmit  by  mail  to  the  persons  elected  a  cer- 
tificate of  election  (unless  it  is  by  law  otherwise  provided). 

History:     Enacted  March  12,  1872. 

§  1288.  STATE  RETURNS,  HOW  MADE.  When  there  has  been  a  general 
or  special  election  for  officers  chosen  by  the  electors  of  the  state  at  large,  or 
for  judicial  officers  (except  justices  of  the  peace),  or  for  members  of  the  state 
board  of  equalization,  or  for  railroad  commissioners,  or  for  senators  and  mem- 
bers of  the  assembly,  each  county  clerk,  so  soon  as  the  statement  of  the  vote 
of  his  county  is  made  out  and  entered  upon  the  records  of  the  board  of  super- 
visors, must  make  out  a  certified  abstract  of  so  much  thereof  as  relates  to  the 
votes  given  or  cast  for  persons  for  said  offices  to  be  filled  at  such  election. 
Whenever  there  is  a  general  or  special  election  held  within  this  state,  and  any 
proposed  constitutional  amendment  or  proposition  to  be  voted  for  by  the 
electors  of  the  state  at  large,  each  county  clerk,  so  soon  as  the  statement  of  the 
vote  is  made  out  and  entered  upon  the  record  of  the  board  of  supervisors,  must 
make  out  a  certified  abstract  of  such  vote. 

History:   Enacted  March  12,  1872 ;   amended  April  16,  1880,  Code  AmdtB. 
1880  (Pol.  pt.),  p.  82;    March  14,  1901,  Stats,  and  Amdts.  1900-1,  p.  289. 


1-  Applied,  cited,  construed,  referred  to. 

2-  Authority  of  secretary  of  state. 

3.  "Certified  abstract"  means  "certified  copy." 

4.  Same — Cannot  be  affected  by  extraneous 

matters. 

1.  APPLIED,  CITED,  CONSTRUED,  RB- 
I^ERRED  TO,  etc.,  In:  Pacheco  vs.  Beck, 
52  Cal.  3,  5,  6,  7  (referred  to),  22,  26  (re- 
ferred to  In  dis.  op.). 

2.  AUTHORITY  OF  SECRETARY  OF 
STATE. — Law  does  not  vest  secretary  of 
state  with  authority  to  inquire  whether 
board  of  supervisors  correctly  canvassed 
returns  from  several  precincts,  or  whether 
record  correctly  states  result  of  canvass  as 
made  or  declared,  or  whether  record  was 
properly  made  up,  nor  to  investlgrate  any 
question  relating  to  proceedings  which 
-were  had  prior  to  making:  of  certified  ab- 
stract. That  document,  being  in  form  pre- 
scribed by  law,  is  only  one  upon  which 
be  is  required  or  authorized  to  act  in  his 
ofTicial  capacity  in  estimating:  vote  of  dis- 
trict,  and    neither   his   power   nor   duty   in 


that  reg:ard  is  enlarged  or  changed  by  rea- 
son of  fact  that  there  are  in  his  office  other 
papers  or  certificates  for  which  no  provi- 
sion is  made  by  election  law. — Pacheco  vs. 
Beck,   52   Cal.   S«   7. 

8.  "CERTIFIED  ABSTRACT**  MEANS 
"CERTIFIED  COPY.»»— Word  "abstract"  In 
provision  of  this  section  that  clerk  "must 
make  certified  abstract,"  etc.,  means  cer- 
tified copy;  certified  copy  which  clerk  Is 
required  to  make  and  forward  to  secretary 
of  state  is  certified  copy  of  proper  portion 
of  records  of  board  of  supervisors. — Pacheco 
vs.  Beck,  62  Cal.  8,  6. 

4.  Cannot  be  affected  by  extraneons  mat- 
ters.— Certified  abstract  which  this  section 
requires  county  clerk  to  make  out  as  soon 
as  statement  of  votes  of  his  county  is 
ascertained  and  entered  upon  record  oC 
board  of  supervisors  cannot  be  affected  by 
any  statements  he  may  make  in  addition 
thereto  or  explanatory  thereof  and  which 
are  not  properly  part  of  record,  and  they 
cannot  be  considered  by  secretary  of  state. 
— Pacheco  vs.  Beck,-  62  Cal.  8,  7,  10,  13. 


§  1289.    HOW  TRANSMITTED.    The  clerk  must  seal  up  such  abstract, 

indorse  it  "Election  returns/'  and  without  delay  transmit  it  by  mail  to  the 
secretary  of  state. 

History:     Enacted  March  12,  1872. 

AppUedy  eltedy  conatrued,  referred  to,  etc.,  in:   Pacheco  TS.  Beck,  51  Cal.  8,  28  (referred 
to  in  dis.  op.). 
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§1290.    DUTY  OF  SECRETABT  OF  STATE  RELATIVE  TO.     On  the 

fortieth  day  after  the  day  of  election,  or  so  soon  as  the  returns  have  been 
received  from  all  the  counties  of  the  state,  if  received  within  that  time  (except 
in  this  code  otherwise  provided),  the  secretary  of  state  must  compare  and 
estimate  the  vote,  and  make  out  and  file  in  his  office  a  statement  thereof,  and 
transmit  a  copy  of  such  statement  to  the  governor,  except  in  the  cases  of 
senators  and  members  of  the  assembly. 

History:   Enacted  March  12,  1872;  amended  April  16,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  82;    March  14,  1901,  Stats,  and  Amdts.  1900-1,  p.  294. 

Applied,  cited,  construed,  referred  to,  etc.»  Aa  to  notlcea  of  election  or  appotntaient 

in:    People  ex  rel.   Finlgran  vs.  Perkins,  86       to  office,  see  ante  S  1288  and  note. 
Cal.  609,  612.  26  Pac.  Rep.  246  (referred  to), 

§  1291.  COMMISSIONS  ISSUED  BT  GOVERNOR.  Upon  receipt  of  such 
copy  the  governor  must  issue  commissions  to  the  persons  who  from  it  appear  to 
have  received  the  highest  number  of  votes  for  oflSces,  except  that  of  governor 
or  lieutenant-governor,  to  be  filled  at  such  election. 

History:     Enacted  March  12,  1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construction  of  section. 

9.  Duty  of  governor  to  issue  commissions. 

1.     Applied,  dted,  conatmed,  referred  to, 

etc,  in:  Peopio  ex  rel.  Finigran  vs.  Perkins, 
86  Cal.  609,  612,  26  Pac.  Rep.  245  (referred 
to);  Bledsoe  vs.  Col^an,  138  Cal.  84,  70  Pac. 
Rep.  924  (construed  with  S9  891,  893,  936 
ante). 

X     CONSTRUCTION  OF  SBCTION.n-When 

Statute  says  governor  must  commission  cer- 
tain officers,  as  in  8  891  ante,  it  means  that 
he  must  issue  to  them  commissions;  and 
when    he    issues    to    either   elected    or    ap- 


pointed officers  commissions,  then  those  of- 
ficers hold  commissions  of  office.  It  is 
these  commissions  of  office  that  statute 
refers  to  in  S  936  ante. — Bledsoe  vs.  Colgan 
138  Cal.  34,  86,  70  Pac.  Rep.  924. 

S.  Duty  of  KOTernor  to  Imae  comniin- 
■lonii. — Under  this  section  grovernor  shall, 
upon  receiving:  from  secretary  of  state,  in 
accordance  with  |  1290  ante,  a  copy  of 
statement  of  votes  cast  at  election,  issue 
commissions  to  persons  who  from  such 
statement  appear  to  have  received  hisrhest 
number  of  votes. — People  ex  reL  Finisan  vs. 
Perkins,  86  CaL  609,  612,  26  Pao.  Rep.  245. 


§  1292.  RETX7ENS  OF  ELECTION  FOB  aOVEBNOR  AND  UEUTEN- 
ANT-OOVERNOR,  HOW  MADE.  When  an  election  has  been  held  to  fill  the 
office  of  governor  or  lieutenant-governor,  the  clerk  of  each  county,  in  addition 
to  the  abstract  made  for  transmission  to  the  secretary  of  state,  must,  as  soon 
as  the  statement  of  the  vote  of  his  county  is  made  out  and  entered  upon  the 
records  of  the  board  of  supervisors,  make  two  certified  abstracts  of  so  much 
thereof  as  relates  to  the  vote  given  for  such  officers. 

I^istory:     Enacted  March  12,  1872. 

Governor,   how   elected. — See    Const.    1879  Ijlentenant-Kovemor,    hovr    elected.  —  See 

art.  V  8  2;  HBNNING'S  GBNERAIi  LAWS  p.       Const.    1879    art.    V   9  2;    HESNNING'S  GElf- 
Ixxvl.  ERAIj  LA'WS  p.  Izxvii. 

§1293.  HOW  TRANSMITTED.  The  clerk  must  seal  up  each  abstract 
separately,  and  indorse  thereon  * 'Election  returns  for  governor  and  lieutenant- 
governor."  History:     Enacted  March  12,  1872. 

As  to  seallnK  of  retvma,  see  Const   1879   art  V  |    4;   HENNING*S  GKKBRAL  LAWS 

p.  Izxvi. 

§  1294.  SAME.  [COPY  TO  SPEAKER  OF  ASSEMBLY.]  He  must  at 
once  direct  one  copy  to  "the  speaker  of  the  assembly  next  to  meet,"  address 
it  to  Sacramento,  California,  and  deposit  it,  postpaid,  in  the  post-office. 

History:     Enacted  March  12,  1872. 

That  returns  mnst  be  directed  to  speaker  of   assemblr* — See    Const    1879    art   V  M; 
HBNNING'S   GBNBRAL.  I.AWS   p.   Ixxvi. 
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§1296.    SAME.    [COPT  TO  BIEMBEBS  ELECT  OF   LEGISLATURE.] 

The  other  copy  he  must  direct  and  address  in  the  same  manner,  and  at  once 
deliver  it  to  a  member  elect  of  the  legislature,  or  to  a  senator  who  holds  over ; 
and  the  person  to  whom  it  is  so  delivered  must  deliver  it  to  the  speaker  on  or 
before  the  second  day  next  after  his  election. 

History:     Enacted  March  12^  1872. 

§  1296.  CAKVASS  OF  BETUBNS  OF  ELECTION  FOR  OOVESNOB  AND 
LIEUTENANT  -  GO VEBNOB.  The  returns  of  election  for  governor  and 
lieutenant-governor  mnst  during  the  first  week  of  the  session  be  opened,  can- 
vassed, and  the  result  declared  by  the  speaker  of  the  assembly  in  presence  of 

both  houses. 

'    History:     Enacted  March  12,  1872. 

That  retaims  mnnt  be  opened  and  pvb-  latiure. — See  Const.  1879  art.  V  9  4;  HBN- 
Uahed  te  preeenee  of  both  hoiuee  of  levle-       NINCS  GBNBRAIi  LAWS  p.  IzzvL 

§1297.  DEFECTS  IN  FOBM  OF  BETXTBNS,  WHEN  TO  BE  DISBE- 
6ABDED.  No  declaration  of  the  result,  commission,  or  certificate  must  be 
withheld  on  account  of  any  defect  or  informality  in  the  return  of  any  election, 
if  it  can  with  reasonable  certainty  be  ascertained  from  such  return  what  office 
is  intended  and  who  is  elected  thereto. 

History:     Enacted  March  12^  1872. 


CHAPTER  Xn. 

ELECTION  FOR  ELECTORS  OF  PRESIDENT  AND  VICE-PRESIDENT. 

S1307.    Electors,  when  chosen*  §1315.  Meeting  of  electors. 

§  1308.    BeturnSy  how  made.  §  1316.  Vacancies  in,  how  supplied. 

11309.    How  transmitted.  §1317.  Voting  by  electors,  and  returns. 

S 1310.    Messenger,  when  clerk  may  employ.  §  1318.  Separate  ballots  for  president   and 

§1311.    Proof  of  necessity  for  and  approval  vice-president. 

of  appointment  of  messenger.  §  1319.  Must  make  lists  of  persons  voted  for. 

!  1312.    Compensation  of  messenger.  §  1320.  Result  to  be  transmitted  to  the  presi- 

§1313.    Duties  of  secretary  of  state  relative  dent  of  the  United  States  senate. 

to  returns.  S  1321.  Compensation  of  electors. 

S 1314.    Duty  of  governor.  §  1322.  How  audited  and  paid. 

§1307.  ELECTORS,  WHEN  CHOSEN.  At  the  general  election  in  each 
bissextile  or  leap  year,  tinless  by  the  laws  of  the  United  States  another  time  is 
fixed,  and  then  at  such  time,  there  must  be  chosen  by  the  qualified  voters  of 
the  state,  as  many  electors  of  president  and  vice-president  of  the  United  States 
as  the  state  is  then  entitled  to. 

History:     Enacted  March  12,  1872. 

PreiiideiitUil    elector^   how    ehosen.  —  See       art.  XII;  HBNNING'S  GBNBRAL  LA'WS  pp. 

IT.  8.  Const,  art.  II  S  1>  and  amendments  to       xz.  xxvi. 


§1308.  BETUBNS,  HOW  HADE.  The  clerk  of  each  county  as  soon  as 
the  statement  of  the  vote  of  his  comity  at  such  election  is  made  out  and  en- 
tered on  the  records  of  the  board  of  supervisors,  must  make  a  certified  abstract 
of  so  much  thereof  as  relates  to  the  vote  given  for  persons  for  electors  of 
president  and  vice-president  of  the  United  States. 

History:     Enacted  MarcH  12,  1872. 
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§1309.  HOW  TRANSMITTED.  The  clerk  must  seal  up  such  abstract, 
indorse  it  "Presidential  election  returns,"  and  without  delay  transmit  it  to 
the  secretary  of  state  by  mail  or  in  the  manner  hereinafter  prescribed. 

History:     Enacted  Karch  12,  1872. 

§1310.  MESSENGER,  WHEN  CLERK  MAY  EMPLOY.  If  the  county 
clerk  of  any  county  has  reason  to  believe  that  the  abstract  will  not,  in  the 
due  course  of  mail,  reach  the  secretary  of  state  before  the  time  fixed  by  law 
for  canvassing  the  returns  of  such  election,  he  may,  with  the  approval  of  the 
superior  judge,  employ  a  person  to  convey  and  deliver  such  abstract  to  the 
secretary  of  state. 

History:    Enacted  March  12,  1872;    amended  April  2  and  April  16,  1880, 
Code  Amdts.  1880  (Pol.  pt.),  pp.  21,  82. 

§  1311.  PROOF  OF  NECESSITY  FOR  AND  APPROVAL  OF  APPOINT- 
MENT  OF  MESSENGER.  In  the  event  provided  for  in  the  preceding  section, 
the  clerk  must  make  an  affidavit,  setting  forth  the  reasons  for  his  belief,  and 
the  name  of  the  person  employed  by  him,  which  affidavit,  with  the  approval  of 
the  superior  judge  indorsed  thereon,  must  be  given  to  the  person  appointed, 
and  by  him,  with  the  abstract,  must  be  delivered  to  the  secretary  of  state. 

History:    Enacted  March  12,  1872;   amended  April  16,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  82. 

§1312.  COMPENSATION  OF  MESSENOEB.  The  person  appointed  by 
the  clerk,  after  he  delivers  the  abstract  and  statement,  is  entitled  to  receive  as 
compensation  mileage  at  the  rate  of  thirty  cents  a  mile  from  the  county  seat  to 
the  seat  of  government.  His  account  therefor,  certified  by  the  secretary  of 
state,  must  be  audited  by  the  controller  and  paid  out  of  the  general  fund  in 
the  state  treasury. 

History:     Enacted  March  12,  1872. 

§  1313.    DUTIES  OF  SECBETABY  OF  STATE  BELATIVE  TO  BETUBNS. 

On  the  last  Monday  in  the  month  of  the  election,  or  as  soon  as  the  returns  have 
been  received  from  all  the  counties  in  the  state,  if  received  before  that  time, 
the  secretary  of  state  must  compare  and  estimate  the  votes  given  for  electors, 
and  certify  to  the  governor  the  names  of  the  proper  number  of  persons  having 
the  highest  number  of  votes. 

History:     Enacted  March  12,  1872. 

§  1314.  DUTY  OF  OOVEBNOB.  The  governor  must,  upon  the  receipt  of 
such  certificate,  transmit  to  each  of  such  persons  a  certificate  of  election,  and 
on  or  before  the  day  of  their  meeting  deliver  to  the  electors  a  list  of  the  names 
of  electors,  and  must  do  all  other  things  required  of  him  in  the  premises  by 
any  act  of  congress  in  force  at  the  time. 

History:     Enacted  March  12,  1872. 

§  1316.  MEETING  OF  ELECTOBS.  The  electors  chosen  must  assemble  at 
the  seat  of  government  on  the  second  Monday  in  January  next  following  their 
election,  at  two  o'clock  in  the  afternoon. 

History:   Enacted  March  12,  1872;  amended  Jannary  14,  1889,  Stats,  and 
Amdts.  1889,  p.  1. 
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§  1316.  VACANCIES  IN,  HOW  SUPPLIED.  In  case  of  the  death  or  ab- 
sence of  any  elector  chosen,  or  in  case  the  number  of  electors  from  any  cause 
be  deficient,  the  electors  then  present  must  elect,  from  the  citizens  of  the  state, 
so  many  persona  as  will  supply  such  deficiency. 

History:     Enacted  March  12,  1872. 

§1317.  VOTINO  BY  ELECTORS,  AND  RETURNS.  The  electors,  when 
convened,  must  vote  by  ballot  for  one  person  for  president  and  one  person 
for  vice-president  of  the  United  States,  one  of  whom,  at  least,  is  not  an  in- 
habitant of  this  state. 

Hiatory:     Enacted  March  12,  1872. 

Electoral  ▼ote,  how  cast. — See  U.  8.  Const  amendments  art.  xU;  HBNNING'S  GBNCRAL 
LAWS  p.  xxvl. 

§1318.    SEPAEATE  BALLOTS  FOB  PRESIDENT  AND  VIOErPSESI- 

DENT.    They  must  name  in  their  ballots  the  persons  voted  for  as  president, 
and  in  distinct  ballots  the  persons  voted  for  as  vice-president. 

Hiatory:     Enacted  March  12,  1872. 

§1319.  BIUST  MAKE  LISTS  OF  PERSONS  VOTED  FOR.  They  mnst 
make  distinct  lists  of  all  persons  voted  for  as  pi'esident,  and  of  all  persons 
Toted  for  as  vice-president,  and  of  the  number  of  votes  given  for  each. 

Hiatory:     Enacted  March  12,  1872. 

§1320.  RESULT  TO  BE  TRANSMITTED  TO  THE  PRESIDENT  OF  THE 
UNITED  STATES  SENATE.  They  must  certify,  seal  up,  and  transmit  by 
mail  such  lists  to  the  seat  of  government  of  the  United  States,  directed  to  the 
president  of  the  senate. 

Hiatory:     Enacted  March  12,  1872. 

§  1321.  COMPENSATION  OF  ELECTORS.  Electors  receive  the  same  pay 
and  mileage  as  is  allowed  to  members  of  the  assembly. 

Hiatory:     Enacted  March  12,  1872. 
Am  t«  per  diem  and  mtlease  of  membera  of  Icarlslatare,  see  ante  §  268. 

§1322.  HOW  AUDITED  AND  PAID.  Their  accounts  therefor,  certified 
by  the  secretary  of  state,  must  be  audited  by  the  controller,  who  must  draw 
his  warrants  for  the  same  on  the  treasurer,  payable  out  of  the  general  fund. 

Hiatory:    Enacted  March  12,  1872. 
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CHAPTER  xirr, 

EX.ECTIONS  FOB  MEMBERS  OF  CONGRESa 

Article  I.    Election  for  Senators,  SS  1332-1333. 

IL    Elections  for  Representatives,  S9  1343-1347. 

ARTICLE  I. 

ELECTION    FOR    SENATORa 
§  1332.    Elections  for  full  terms.  8  1333.    Elections  to  fill  yaeaneies. 

§  1332.  ELECTIONS  FOR  FX7LL  TERMS.  Elections  for  senators  in  con- 
gress for  full  terms  must  be  held  at  the  regular  session  of  the  legislature  next 
preceding  the  commencement  of  the  term  to  be  filled. 

History:     Enacted  March  12,  1872. 

A*  to  election*  for  ehoosliis  aenatora  and  representatlTea,  see  tJ.  a  Const,  art  I  H; 
HBNNINCl'S  GBNBRAIi  liAlVS  p.  xvii. 

§  1333.  ELECTIONS  TO  FILL  VACANCIES.  Elections  to  fill  a  vacancy 
in  the  term  of  a  United  States  senator  must  be  held  at  the  session  of  the 
legislature  next  succeeding  the  occurrence  of  such  vacancy. 

History:     Enacted  Mardi  12,  1872. 

Taeaner  oecnnins  dnrlns  recess  of  le^ls-       art.    I    §  3;    HESNNUfG'S    6BSIVBRAL    LAWS 
latnre  nuiy  be  temporarily  lllled  by  appoint-       p.  xvL 
ment  by  otate  executive. — See  U.  8.  Const. 

ARTICLE  n. 

ELECTIONS  FOR  REPRE:SENTATIVE& 

§  1343.    When  held.  S  1346.    Duty  of  secretary  of  state  relative 

§  1344.    Returns,  how  madeu  to. 

§  1345.    How  transmitted.  8  1347.    Certificates  issued  by  goyemor. 

§1343.  WHEN  HELD.  At  the  general  election  to  be  held  in  the  year 
eighteen  hundred  and  eighty,  and  at  the  general  election  every  two  years 
thereafter,  there  must  be  elected,  for  each  congressional  district,  one  repre- 
sentative to  the  congress  of  the  United  States. 

History:   Enacted  March  12,  1872;   amended  April  16,  1880,  Code  Amdts. 
1880   (Pol.  pt.),  p.  82. 

§  1344.  RETURNS,  HOW  HADE.  The  clerk  of  each  county,  as  soon  as 
I  he  statement  of  the  vote  of  his  county  at  such  election  is  made  out  and  en- 
tered on  the  records  of  the  board  of  supervisors,  must  make  a  certified  abstract 
of  so  much  thereof  as  relates  to  the  vote  given  for  persons  for  representatives 

to  congress.  History:     Enacted  March  12,  1872. 

Applied,  cited,  constmed,  referred  to,  etc.,       pie  ex  rel.  Hicks  vs.  Stewart.  182  CaL  28S, 
In:    Pacheco  vs.   Beck,  52  Cal.  3.  9,  15   (re-       285,  64  Pac.  Rep.  285  (referred  to), 
ferred  to),  32  (referred  to  In  dis.  op.);  Peo- 

§1345.  HOW  TEAN8MITTED.  The  clerk  must  seal  up  such  abstract, 
indorse  it  ''Congressional  election  returns/*  and  without  delay  transmit  it  by 
mail  to  the  secretary  of  state. 

History:     Enacted  March  12,  1872. 

Applied,  died,  eonstmed,  referred  to,  etc.  In:    Pacheco  TS.  Beck,  S2  CaL  S,  10.  II  (re- 
ferred to). 
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§1346.    DUTY  OF  SECBETAKY  OF  STATE  RELATIVE  TO.    On  the 

sixtieth  day  after  the  day  of  election,  or  as  soon  as  the  returns  have  been 
received  from  the  counties  of  the  state,  comprising  any  one  district,  if  received 
within  that  time,  the  secretary  of  state  must  compare  and  estimate  the  votes 
given  or  cast  for  such  representatives,  and  certify  to  the  governor  the  person 
having  the  highest  number  of  votes  in  each  congressional  district  as  duly 
elected. 

History:    Enacted  March  12,  1872;    amended  March  14,  1901,  Stats,  and 
Amdts.  1900-1,  p.  294. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Dutj  of  secretary  of  state. 

3.  Secretary  of  state  cannot  look  beyond  ab- 

stract of  record  of  board  of  supervisors. 

1.  Applied,  dted,  constmcd,  referred  to, 
etc,  in:  Pacheco  vs.  Beck,  62  Cal.  3,  1,  10 
(applied);  People  ex  rel.  Hicks  vs.  Stewart, 
132  Cal.  283,  286,  64  Pac  Rep.  286  (referred 
to). 

2.  DntT"  of  aeeretory  of  state,  in  compar- 
^ng  and  estixnatingr  votes  as  provided  for  in 
this  section,  to  compare  and  estimate  votes 
contained  in  certified  abstract  forwarded 
to  him  by  county  clerk,  and  which  con- 
tains record  of  statement  of  result  of  elec« 
tion. — ^Pacheco   vs.  Beck,   62   Cal.   3,  7. 


8.     Secretary  of  state  cannot  l«»ok  beyond 
abstract  of  record  of  board  of  snpervlsors. — 

Secretary  of  state  in  canvassingr  returns  as 
required  by  this  section  cannot  look  be- 
yond abstract  of  record  of  board  of  super- 
visors entered  in  proceedlng:s  of  board  as 
required  by  91344  ante,  thoug:h  it  is  shown 
by  other  certificates  of 'clerk  and  by  alle- 
gations of  petition  that  result  of  election 
declared  by  board  and  originally  entered 
in  minutes  was  altered  by  clerk  without 
authority  before  minutes  were  sig:ned. — Pa' 
checo  vs.  Beck,  62  Cal.  8,  7;  People  ex  rel. 
Hicks  vs.  Stewart,  182  Cal.  283,  285,  64  Pac. 
Rep.  286. 


§  1347.  OEETIPIOATES  ISSITED  BY  GOVERNOR.  The  governor  must, 
upon  the  receipt  of  such  certificate,  transmit  to  eacn  of  such  persons  a  cer- 
tificate of  his  election,  sealed  with  the  great  seal  and  attested  by  the  secretary 

of  state.  History:    Enacted  March  12,  1872. 


CHAPTER  XIV. 

PRIMARY  ELiECTIONa 


11357.  Delegates  to  be  elected  at  primary 
elections. 

(1358.  Terms  as  used  in  this  chapter  de- 
fined. 

tl359.  Primary  election  to  be  conducted  as 
other  elections.  Sample  ballots 
dispensed  with.  Number  of  bal- 
lots to  be  printed. 

11360.  Primary  elections  under  what  con- 
trol.    Expenses  a  public  charge. 

91361.  Political  parties  entitled  to  designa- 

tion upon  official  ballot. 

9 1362.  Primary  elections^  when  shall  be  held. 

9 1363.  Secretary  of  state  to  transmit  copies 

of  petitions. 

91364.  Primary  election  officers. 

9 1365.  Ballots,  how  shall  be  printed. 

91366.  Qualifications  of  voters.     [Registra- 

tions.] 

91367.  Manner  of  voting.     Name  and  ad- 

dress and  political  party  written 
on  roster.    Duty  of  ballot  clerk. 


S  1367a.  Primary  election.  Duty  of  ballot 
clerk  to  compare  signatures  of. 
Challenge,  when. 

§  1368.    Legality  of  conventions. 

S  1369.  List  of  delegates  holding  credentials. 
[Duplicate.] 

S  1370.  Penalty  for  failure  to  act  as  primary 
election  officer. 

9  1371.    Election  commissioners,  who  may  act. 

§  1372.     This  chapter  mandatory,  where. 

§  1373.     Presidential  primary  in  May. 

S  1374.  Ballots  cast  at  primary  to  be  pre- 
served until  after  convention  ad- 
journs. 

9  1375.    Vacancies,  additional  vote. 

91376.  Registration  of  voters  (repealed). 

91377.  Delegates,  election  of  (repealed). 

9  1378.  Delegates,  lists  and  credentials  (re- 
pealed). 

§1379.    Offenses  against  (repealed). 

§  1380.  Proceedings  where  no  board  of  elec- 
tion commissioners  (repealed). 


§1367.    DELEGATES  TO  BE  ELECTED  AT  PSDHABY  ELECTIONS. 

All  delegates  elected  under  the  provisions  of  this  chapter  to  conventions  of 
political  parties  for  the  purpose  of  making  nominations  of  candidates  for 
public  office  within  this  state  shall  be  elected  at  elections  to  be  known  and 
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designated  as  primary  elections,  and  conducted  at  the  time  and  place,  and 
under  the  regulations  in  this  chapter  hereinafter  specified,  and  not  otherwise. 

HIttory:  Enacted  March  12,  1872;  amended  March  26,  1874,  Code 
Amdts.  1873-4,  p.  74;  repealed  Maich  3,  1899,  Stats,  and  Amdts.  1899, 
p.  56;  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606:  re-enacted 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Primary  elections — ^Nature  of. 

3.  Same — Did  not  apply  to  municipal  elec- 

tions of  1897. 

4.  Same— Not  in  force  or  eflFect,  where. 

5.  —Same  —  Provision  in  purity  of  elections 

act   concerning  bribery   did   not   apply 
to. 

6.  Same — Bight    to    have    name    on    official 

ballot  without   requisite  percentage  of 
votes  cast. 

7.  Same — Un(M)nstitutionality. 

8.  Same — Same — Section  twenty-two. 

9.  Same — Same — Section  twenty-three. 

10.  Same — Special  legislation. 

11.  Same — Unconstitutionality  of  additions. 

1.  APPIilED,  CITBD,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc..  In:  Qaylord  vs.  Curry, 
146  Cal.  164,  166,  78  Pao.  Rep.  648  (construed 
and  applied). 

A*  to  primaries,  see  monogrraphic  note  by 
Irwin  Taylor,  26  L.  R.  A  484. 

2.  PRIMARY  EI^BCTIONS— NATURE  OP. 

— Primary  election  is  purely  creation  of 
political  parties  and  associations.  These 
parties  or  associations  may  hold  such  elec- 
tions or  they  may  not.  It  is  not  compulsory 
upon  them,  and  if  they  do  hold  such  elec- 
tions they  may  hold  them  at  such  hours, 
at  such  places,  and  upon  such  terms  and 
conditions  as  they  may  see  fit.  While  there 
is  a  law  upon  statute-book  providingr  ma- 
chinery for  holding  primary  elections,  it  Is 
not  in  any  sense  mandatory  upon  political 
parties  to  invoke  Its  provisions,  but,  upon 
the  contrary,  resort  to  its  provisions  is  a 
mere  matter  of  choice.  Political  parties 
are  a  law  unto  themselves  as  to  conduct  of 
primary  elections. — People  vs.  Cavanaugh, 
112  Cal.  674,  676,  676,  44  Pac.  Rep.  1057. 

8.  Did  not  apply  to  mnniclpal  elections 
of  1897. — General  primary  election  laws  of 
March  13,  1897,  did  not  apply  to  municipal 
elections  to  be  held  In  that  year. — McKin- 
non  vs.  Leonard,  118  Cal.  302,  60  Pac.  Rep. 
636. 

4.  Not  In  force  or  elfectf  where. — In  no 
portion  of  first  congrressional  district  of 
California  are  provisions  of  this  code 
(§9  1357-1375)  relatingr  to  mandatory  primary 
elections  in  force  or  effect. — Qaylord  vs. 
Curry,  145  Cal.  164,  155,  78  Pac.  Rep.  648. 

5.  Provision  In  pnrlty  of  elections  act 
concerning  bribery  did  not  apply  to. — Sec- 
tion 19  subd.  3  of  purity  of  elections  act  of 
3  893  concerniner  bribery  does  not  apply  to 
primary  elections  for  delegrates  to  political 
convention. — People  vs.  Cavanaugh,  112  Cal. 
674,  675,  676,  44  Pac.  Rep.  1057. 


6.  Rlffht  to  have  name  on  olBclal  Imllot 
^vithont  requisite  percentage  of  votes  east. 

—In  congrressional  district  where  provisions 
of  primary  election  law  are  not  mandatory 
and  where  political  party  had  cast  three 
per  cent  of  entire  vote  of  state  It  Is  en- 
titled by  virtue  of  that  fact  to  nominate 
officers  from  state  districts  and  to  hiive 
their  names  placed  upon  official  ballot, 
though  it  had  not  cast  requisite  percentage 
of  votes  in  particular  county  or  district  for 
which  nomination  was  made. — Gaylord  vs. 
Curry,  146  Cal.  164,  156,  78  Pac.  Rep.  548. 
Compares    Notes  under  S9  1186.  1193. 

7.  Unconstltntlonallty. — In  1897  leg-isla- 
ture  made  its  first  essay  on  mandatory  and 
compulsory  legislation  touching  holding:  of 
primary  elections  (Stats.  1897  p.  115).  That 
law  was  declared  unconstitutional  as  Im- 
poslngr  limitations  and  conditions  upon 
right  of  suffrage  other  than  such  as  were 
named  in  constitution  itself,  and  grave 
doubt  was  expressed  as  to  power  of  legisla- 
ture to  prescribe  voting  test  and  impose  it 
upon  political  parties  and  their  members 
as  prerequisite  of  their  right  to  participate 
in  party  affairs. — Spier  vs.  Baker.  120  CaL 
370,  380,  62  Pac.  Rep.  669,  41  L.  R.  A.  196; 
Britton  vs.  Board  of  Election  Commission- 
ers, 129  Cal.  837,  840.  61  Pac.  Rep.  1115,  61 
U  R.  A.  116. 

8.  Section  22  of  prloKary  election  law  of 

March  13,  1897,  which  curtailed  right  of 
suffrage,  was  unconstitutional  and  void.— 
Spier  vs.  Baker.  120  Cal.  870,  377,  52  Pac. 
Rep.  669,  41  L.  R.  A.  196. 

9.  Section  28  of  primary  election  law  of 

March  13,  1897,  enlarging  constitutional 
right  of  suffrage,  was  unconstitutional  and 
void.— Spier  vs.  Baker,  120  Cal.  370,  876,  62 
Pac.  Rep.  659,  41  L.  R.  A.  196. 

10.  Special  legislation. — Primary  election 
law  of  March  13,  1897,  was  unconstitutional 
and  void,  as  being  special  legislation.— 
Spier  vs.  Baker.  120  Cal.  870,  879.  62  Pac 
Rep.  659.  41  L.  R.  A.  196. 

11.  Unconstltntlonallty  of  addltfona, — ^Ad- 
ditions to  primary  election  law  by  act  ap- 
proved March  8.  1899  (Stats.  1899  p.  47),  are 
unconstitutional  and  void,  as  they  take  from 
party  organizations  right  of  self-control. 
Party  Is  destroyed,  or  may  be,  and  mero- 
bers  practically  denied  right  of  free  suf- 
frage. Law  which  thus  permits  disruption 
and  misrepresentation  of  political  party 
Is  Innovation  on  reserved  rights. — ^Britton 
vs.  Board  of  Election  Commissioners.  12J 
Cal.  337,  347.  848,  61  Paa  Rep.  1116,  61  L. 
R.  A.  116. 


§  1358.    TERMS  AS  USED  IN  THIS  CHAPTER  DEFINED.    A  conventioD 
to  nominate  candidates  for  public  office  to  be  voted  for  by  the  electors  of  the 
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entire  state  will  be  hereinafter  in  this  chapter  designated  as  a  state  convention, 
and  a  primary  election  for  the  election  of  delegates  to  such  convention  will 
be  hereinafter  in  this  chapter  designated  as  a  state  primary. 

Conventions  to  nominate  candidates  for  representatives  in  congress,  and 
members  of  the  board  of  equalization,  or  railroad  commissioners,  or  for  sen- 
ators and  assembl3rmen,  or  judges  of  the  superior  court,  from  districts  includ- 
ing more  than  one  county,  will  be  hereinafter  in  this  chapter  designated  as 
district  conventions,  and  a  primary  election  to  elect  delegates  to  such 
conventions  will  be  hereinafter  in  this  chapter  designated  as  a  district 
primary. 

Conventions  to  nominate  candidates  for  county,  or  city  and  county  ofSx^ers, 
judges  of  the  superior  court,  or  justices  of  the  peace  in  any  city  and  county, 
and  members  of  the  senate  and  assembly  representing  districts  wholly  within 
one  county  or  city  and  county,  supervisors  and  all  township  officers,  will  be 
hereinafter  in  this  chapter  designated  as  local  conventions,  and  a  primary 
election  to  elect  delegates  to  such  conventions  will  be  hereinafter  in  this 
chapter  designated  as  a  local  primary. 

A  convention  to  nominate  candidates  for  city  or  town  ofScers  will  be  herein- 
after in  this  chapter  designated  as  a  city  convention,  and  a  primary  election 
to  elect  delegates  to  such  conventions  will  be  hereinafter  in  this  chapter  desig- 
nated as  a  city  primary. 

History:  Enacted  March  12,  1872;  repealed  March  S,  1899,  Stats,  and 
Amdts.  1899,  p.  56;  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606; 
re-enacted  March  23,  1901,  Stats,  and  Amdts.  1900-1,  pp.  606-607. 

Where  not  flu  force. — ^In  no  portion  of  ingr  to  mandatory  primary  elections  In  force 
first  congressional  district  of  California  are  or  effect. — Gaylord  vs.  Curry,  145  Cal.  164, 
provisions  of  this  code  (9§  1857-1376)   relat-       166,  78  Pac  Rep.  648. 

§  1359.  PRIMAE7  ELECTION  TO  BE  CONDUCTED  AS  OTHER  ELEC 
TIONS.  SAMPLE  BALLOTS  DISPENSED  WITH.  NUMBER  OF  BAL- 
LOTS  TO  BE  PRINTED.  Elections  herein  provided  for  and  known  and 
designated  as  primary  elections  shall  be.  conducted,  managed,  and  controlled 
as  to  selection  of  precinct  officers,  their  powers  and  duties,  publication  of 
notices,  use  of  original  affidavits  of  registration,  indexes  and  supplements 
thereto,  challenging  of  voters,  voting  booths,  printing  and  use  of  the  ballots, 
cards  of  instruction,  ascertainment  of  results,  time  for  opening  and  closing  of 
the  polls,  and  all  other  details,  in  the  same  manner,  and  subject  to  the  same 
regfulations  as  are  elections  for  state,  district,  county,  city  and  county,  city, 
town,  and  local  officers  as  far  as  applicable,  except  as  otherwise  provided  in 
this  chapter ;  provided,  that  sample  ballots  shall  not  be  printed  or  distributed, 
and  that  there  shall  be  but  one  ballot-box  at  each  polling-place;  also,  provided, 
that  there  shall  be  printed  for  each  primary  election  precinct  only  as  many 
ballots  for  each  participating  political  party  as  there  are  names  appearing  on 
the  register,  indexes  or  supplements  thereto  as  persons  entitled  to  vote 
thereat. 

[Compensatian  of  precinct  election  officers — Officers  enumerated;  qualifica- 
tions of.]  Also,  provided,  that  the  compensation  which  shall  be  allowed  to 
each  primary  precinct  election  officer  shall  not  exceed  four  dollars  per  day,  and 
it  shall  be  the  duty  of  every  person  so  chosen  to  act  as  such  primary  precinct 

Pol  C— 21 
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election  officer  at  such  primary  election  to  perform  the  services  required  of 
him  in  such  capacity.  That  the  primary  precinct  election  officers  shall  be: 
an  inspector,  two  judges,  two  clerks,  and  one  ballot-clerk  for  each  primary 
election  precinct,  who  must  have  been  registered  electors  thereof  for  at  least 
thirty  days  prior  to  their  appointment  and  who  must  possess  all  the  other 
qualifications  required  of  precinct  election  officers  for  general  elections^ 

[Not  compelled  to  serve  more  than  once  in  two  years.]  Provided  that  the 
same  person  shall  not,  without  his  consent,  be  compelled  to  serve  as  said  pri- 
mary precinct  election  officer  more  than  once  in  every  two  years. 

History:  Enacted  March  12,  1872;  repealed  March  3,  1899,  Stats,  and 
Amdts.  1899,  p.  56;  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606; 
present  statute  enacted  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  607; 
amended  March  10,  1903,  Stats,  and  Amdts.  1903,  pp.  118-119;  March  18, 
1905,  Stats,  and  Amdts.  1905,  p.  173. 

Wbere  not  In  force* — In  no  portion  of  inff  to  mandatory  primary  elections  In  force 
first  congressional  district  of  California  are  or  effect. — Oaylord  vs.  Curry,  146  Cal.  154. 
provisions  of  this  code  (S9 1357-1375)   relat-       156,  78  Pac  Rep.  648. 

§1360.  P&IMAItT  ELECTIONS  UNDER  WHAT  CONTROL.  EX- 
PENSES A  PUBLIC  CHARGE.  All  state,  district,  and  local  primaries,  held 
under  the  provisions  of  this  chapter,  shall  be  under  the  control  of  the  board 
of  election  commissioners  of  each  county,  or  city  and  county,  respectively,  and 
shall  be  a  county,  or  city  and  county  charge,  respectively,  and  the  expense  of 
conducting  city  primaries  shall  be  a  city  or  town  charge,  and  under  the  control 
of  the  city  council,  trustees,  or  governing  body  of  any  city  or  town ;  provided, 
that  no  expense  of  holding  any  convention  shall  be  a  public  charge ; 

[Convention  expenses  not  a  public  charge.]  And  provided  further,  that  all 
necessary  expenses  incurred  by  the  secretary  of  state  under  this  chapter  shall 
be  a  state  charge,  and  payable  out  of  the  general  fund.  The  boards  of  super- 
visors of  counties,  and  of  any  city  and  county,  and  the  city  council  or  board  of 
trustees,  or  other  governing  body  of  any  city  or  town,  shall  appropriate  from 
the  general  funds  of  the  county,  city,  city  and  county,  city  or  town,  as  the 
case  may  be,  sufficient  sums  of  money  to  pay  the  necessary  expenses  of  con- 
ducting the  primary  elections  herein  specified,  and  it  shall  be  the  duty  of  the 
proper  officers  to  pay  such  expenses  where  the  same  are  either  a  county,  city 
and  county,  or  city  or  town  charge,  respectively. 

[Canvass  of  returns.]  The  board  of  election  commissioners  of  any  county, 
or  city  and  county,  and  the  city  councils  or  boards  of  trustees  of  cities  and 
towns,  as  to  all  elections  for  delegates  to  conventions  held  under  their  control 
as  the  case  may  be,  under  the  provisions  of  this  chapter,  shall  forthwith,  after 
any  such  election,  canvass  the  returns  and  shall,  within  three  days,  issue  to 
the  persons  elected  as  delegates  to  the  respective  party  conventions  certificates 
stating  such  fact,  and  thereupon  such  persons  shall  constitute  the  delegates 
of  the  party,  and  shall  be  entitled  to  sit  and  act  in  the  respective  party  con- 
ventions to  which  they  are  elected. 

History:  Enactea  March  12,  1872;  repealed  March  3,  1899,  Stats,  and 
Amdts.  1899.  p.  56;  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606; 
re-enacted  March  23,  1901,  Stats,  and  Amdts.  1900-1,  pp.  607-608. 

Wbere  not  In  force. — In  no  portion  of  ingr  to  mandatory  primary  elections  In  force 
flrst  congressional  district  of  California  are  or  effect — Gaylord  vs.  Curry,  146  Cal.  1S4. 
provisions  of  this  cod«  (9S  1367-1375)   relat-       166,  78  Pac  Rep.  648. 
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§1361.  POLITICAL  PARTIES  ENTITLED  TO  DESIGNATION  UPON 
OFFICIAL  BALLOT.  All  political  parties  which,  at  the  last  election  prior  to 
any  ensoing  primary  election  herein  provided  for,  polled  at  least  three  per 
cent  of  the  entire  vote  of  the  state,  comity,  district,  city  and  county,  city  or 
town,  or  other  political  division  for  which  a  primary  election  is  to  be  held 
under  the  provisions  of  this  chapter,  or  which,  in  the  case  of  any  county,  city 
and  county,  township,  city  or  district  wherein  no  general  election  shall  have 
been  held  after  its  organization,  shall  have  polled  at  least  three  per  cent  of 
the  votes  cast  in  the  precincts  composing  such  county,  city  and  county,  town- 
ship, city  or  district,  shall  be  entitled  to  a  designation  and  place  upon  th(^ 
official  ballot  to  be  used  in  all  elections  for  delegates  under  this  chapter,  upon 
complying  with  the  provisions  of  this  section. 

[Other  political  organizations — ^Petitions.]  All  other  political  organiza- 
tions which  shall  file  with  the  proper  officer  or  board  of  election  commissioners 
the  petition  required  in  such  behalf  by  the  provisions  of  this  chapter  shall  be 
entitled  to  participate  in  such  primary  election. 

[Petition,  how  authenticated,  and  what  to  set  forth.]  Where  a  state  or 
district  convention  is  to  be  held,  the  governing  committee  of  any  political 
party  for  such  territory  shall,  at  least  forty  days  prior  to  the  dates  of  the  state 
or  district  primary,  file  with  the  secretary  of  state,  a  writing,  designated  in 
this  chapter  as  a  petition,  authenticated  by  the  chairman  and  secretary,  or 
other  governing  officers  of  such  party  state  or  district  committee,  setting 
forth  the  name  of  such  party,  that  such  writing  is  authenticated  by  the  proper 
officers  of  the  party  committee,  that  it  is  the  intention  of  such  party  to  hold  a 
state  or  district  convention  or  conventions,  for  the  purpose  of  making  a  nom- 
ination or  nominations  of  candidates  for  public  offices  to  be  voted  for  at  the 
next  ensuing  general  election,  or  at  any  special  election  within  the  same  terri- 
tory which  may  be  called  within  two  years  after  the  primary  election,  for  the 
purpose  of  filling  any  Vacancy  in  any  public  office  for  which  such  convention 
is  entitled  to  make  nominations,  and  requesting  that  a  place  be  given  to  it 
upon  the  official  primary  election  ballot  where  such  primary  election  is  to  be 
held  under  the  provisions  of  this  chapter. 

[Same.  State  and  district  conventions,  delegates  to,  etc.]  Where  a  state 
convention  is  to  be  held,  the  respective  petitions  as  filed  shall  provide  that  the 
same  delegates  composing  the  state  convention,  who  reside  within  the  respect- 
ive railroad  commissioner  districts  and  state  equalization  districts  shall  be  the 
delegates  to  the  respective  conventions  to  nominate  candidates  for  railroad 
commissioners,  and  for  members  of  the  state  board  of  equalization.    And  the 

Petitions  filed  by  congreesional  district  committees,  where  there  are  such 
committees,  shall  state  whether  the  delegates  elected  to  a  state  convention, 
within  such  congressional  district,  shall  be  the  delegates  empowered  to  nom- 
inate a  candidate  for  congress  in  such  district,  or  whether  separate  delegates 
shall  be  selected  in  such  congressional  district  for  that  purpose.    And 

Petitions  filed  by  senatorial  or  assembly  district  committees,  from  districts 
including  more  than  one  county,  where  there  are  such  district  committees,  shall 
state  whether  the  same  delegates  to  the  state  convention  residing  within  such 
district  shall  nominate  the  candidate  for  senator  or  assemblyman  in  such 
district,  or  whether  separate  delegates  shall  be  elected  in  such  district  for  that 
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purpose.  And  unless  there  shall  be  such  district  petitions  providing  for  such 
separate  delegates  in  the  eases  aforesaid,  such  district  candidates  for  congress, 
state  senator,  or  assemblyman  shall  be  nominated  by  the  delegates  to  the  state 
convention  who  come  from  and  reside  within  such  respective  districts.  Such 
petition  must  further  state  the  nximber  of  delegates  who  will  compose  the 
convention,  and  specify  the  basis  of  the  apportionment  upon  which  they  are 
to  be  elected.  Such  petition  may  either  make  such  apportionment  in  detail,  or 
may  leave  such  apportionment  in  detail  to  the  party  committees  of  the  re- 
spective counties,  or  of  any  city  and  county  in  this  state;  provided,  however, 
that  any  apportionment  made  in  accordance  with  the  provisions  of  this  chapter 
must  be  made  on  the  same  basis  for  each  subdivision,  and  must  not  be  to,  or  the 
election  by,  territory  not  included  in  the  same  assembly  district;  nor  such  as 
to  allow  voters  in  different  counties  to  vote  for  the  same  delegate  or  delegates ; 
such  petition  must  be  duly  verified  as  to  the  truth  of  such  matters  by  the 
chairman  or  secretary,  or  a  governing  officer  of  such  party,  before  an  officer 
authorized  to  administer  an  oath  in  this  state.    If  the 

Petition  be  by  a  political  organization  which  has  not  previously  polled  tluree 
per  cent  of  the  vote  as  heretofore  mentioned  and  specified  in  this  section,  then 
and  in  that  event  such  petition  must  be  signed  by  the  electors  residing  within 
the  state,  district,  or  political  division,  for  which  candidates  are  to  be  pre- 
sented, equal  in  number  to  at  least  three  per  cent  of  the  entire  vote  cast  at  the 
last  preceding  election  in  the  state,  district,  or  political  division,  for  which 
nominations  are  to  be  made,  and  must  be  verified  as  required  by  section  eleven 
hundred  and  eighty-eight  of  the  Political  Code.  Such  signatures  ijeed  not  all 
be  appended  to  one  paper,  but  shall  have  added  thereto  the  address  as  required 
by  the  last-named  section.  Such  petition  may  also  contain  the  names  of  any 
committee  of  said  organization  and  of  the  officers  of  such  committee  for  the 
territory  to  which  said  petition  relates,  with  the  address  of  such  officers. 

Where  local  conventions  are  to  be  held  such  petitions  must  be  authenticated 
in  the  same  manner  as  above  provided  for  state  or  district  conventions  by  the 
governing  officers  or  committee  of  the  party  for  the  county,  city,  or  city  and 
county,  or  by  signers  to  a  verified  petition  as  hereinbefore  specified,  and 
must  set  forth  the  same  things  as  hereinbefore  required  in  a  petition  for  par- 
ticipation in  a  state  or  district  primary  election.  Such  last-named  petition 
must  further  specify  whether  or  not  the  same  delegates  are  to  serve  in  the  local 
convention,  and  also  in  subdivisions  of  such  local  conventions,  for  the  purpose 
of  nominating  state  senators,  members  of  the  assembly,  judges  of  the  superior 
court,  supervisors,  or  other  township  and  local  officers,  or  whether  different 
sets  of  delegates  are  to  be  elected  to  such  local  conventions,  and  must  specify 
in  detail  the  apportionment  of  delegates,  whether  by  assembly  districts,  or  by 
wards,  or  by  primary  election  precincts,  or  combinations  thereof  not  to  exceed 
an  assembly  district,  for  each  proposed  convention,  and  the  basis  of  apportion- 
ment shall  be  the  same  as  hereinbefore  provided ;  provided,  however,  that  only 
puch  delegates  as  have  been  elected  from  any  senatorial  or  assembly  district 
shall  make  the  nomination  of  senator  or  assemblyman  from  such  district, 
respectively. 

If  the  apportionment  last  mentioned  is  not  contained  in  any  petition  filed, 
then  such  apportionment  shall  be  made  by  the  board  of  election  commission- 
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era  with  whom  the  petition  is  filed  before  the  publication  provided  for  in 
section  thirteen  hundred  and  sixty-three  of  this  code. 

[Where  petition  to  be  filed.]  Such  last-named  petition  for  participation  in 
a  local  primary  election  must  be  filed  with  the  board  of  election  commissioners 
of  the  county,  or  city  and  county,  at  least  thirty  days  before  the  date  of  such 
primary  election. 

Where  a  city  primary  is  to  be  held  such  petition  must  set  forth  the  same 
facts  required  to  be  set  forth  in  a  petition  for  participation  in  a  local  primary 
election,  must  be  governed  by  the  same  rules,  and  must  be  executed  by  the 
governing  officers  or  committee  of  the  party  for  such  city  or  town,  and  in  like 
manner  and  time  filed  with  the  governing  body  of  such  city  or  town,  or  by 
sixers  to  a  verified  petition  as  hereinbefore  specified.  Such  last-named  peti- 
tion for  participation  in  a  city  primary  must  specify  in  detail  the  apportion- 
ment of  delegates,  whether  by  assembly  districts,  or  by  wards,  or  by  primary 
election  precincts,  or  combinations  thereof  not  to  exceed  an  assembly  district, 
where  the  same  have  already  been  established. 

History:  Enacted  March  12,  1872;  repealed  March  3,  1899,  Stats,  and 
Amdts.  1899,  p.  56;  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606; 
re-enacted  M:arch  23,  1901,  Stats,  and  Amdts.  1900-1,  pp.  608-610. 

Wkere  not  ta  force. — In  no  portion  of  Ing  to  mandatory  primary  elections  In  forc*» 
first  congrresslonal  district  of  California  are  or  effect. — Gaylord  vs.  Curry,  145  Cal.  154, 
provisions  of  this  code  (9S  1367-1375)   relat-       166,  78  Pac  Rep.  648. 

§1362.  PBIHAR7  ELECTIONS,  WHEN  SHALL  BE  HELD.  Primary 
elections  shall  be  held  in  this  state  under  the  provisions  of  this  chapter  on  the 
following  dates,  that  is  to  say :  On  the  second  Tuesday  in  the  month  of  August 
in  each  and  every  even-numbered  year  a  primary  election  shall  be  held  for  the 
election  of  delegates  to  all  state,  district,  and  local  conventions  for  the  purpose 
of  making  nominations  for  officers  to  be  voted  for  at  the  next  ensuing  general 
election,  and  in  case  of  any  county,  or  city  and  county,  where  at  the  date  of  the 
taking  effect  of  this  chapter,  or  thereafter,  there  shall  be  held  a  general 
election  for  county,  city,  or  city  and  county,  officers,  in  odd-numbered  years, 
then  a  primary  election  shall  be  held  in  such  county,  city,  or  city  and  county, 
on  the  second  Tuesday  in  August  in  each  and  every  odd-numbered  year  for 
the  purpose  of  electing  delegates  to  any  local  convention  for  the  purpose  of 
making  nominations  for  candidates  for  county,  or  city  and  county,  officers  to 
be  voted  for  at  the  next  ensuing  election.  In  jany  year  when  by  law  an  election 
is  to  be  held  in  any  city  or  town  in  this  state  for  the  purpose  of  electing  city 
or  town  officers,  primary  elections  for  the  election  of  delegates  to  such  city 
conventions  shall  be  held  on  the  sixth  Tuesday  next  preceding  the  election  for 
such  public  officers  in  such  city  or  town ;  provided,  that  where  any  city  election 
of  city  officers  is  to  be  held  on  the  same  day  as  any  general  or  county  election 
for  state,  district,  county,  or  township  officers,  then  the  delegates  to  any  such 
city  convention  shall  be  elected  from  the  proper  territory  at  the  state  or  local 
primary  in  such  county. 

History:  Enacted  March  12,  1872;  repealed  March  3,  1899,  Stats,  and 
Amdta.  1899.  p.  56;  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606; 
re-enacted  March  23,  1901,  Stats,  and  Amdts.  1900-1,  pp.  610-611. 

WlMve  not  In  force. — ^In  no  portion  of  Iner  to  mandatory  primary  elections  In  force 
first  congnressfonal  district  of  California  are  or  effect. — Gaylord  vs.  Curry,  145  Cal.  154, 
proTisions  of  this  code  ($11357-1375)   relat-       155,   7S   Pac.   Rep.   548. 
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§1363.  SE0SETAK7  OF  STATE  TO  TRANSMIT  COPIES  OF  PETI- 
TIONS.  Upon  the  expiration  of  the  time  allowed  by  law  for  the  filing  of  the 
petitions  with  the  secretary  of  state,  as  herein  provided,  he  must  transmit 
copies  of  such  petitions  to  the  various  election  commissioners  of  the  counties 
or  of  any  city  and  county,  in  which  such  primaries  are  to  be  held  under  the 
provisions  of  this  chapter.  And  the  secretary  of  state  shall  forthwith  in 
writing  notify  the  governing  body  of  each  political  party  which  has  thereto- 
fore filed  with  him  such  petition,  of  the  transmission  of  such  copies  of  its 
petition  to  the  election  commissioners  of  such  various  counties,  or  cities  and 
counties,  within  the  state ;  provided,  that  when  the  petition  filed  is  by  a  politi- 
cal party  or  organization,  which  has  not  previously  polled  three  per  cent  of 
the  vote  as  in  this  chapter  specified,  such  notice  may  be  given  to  any  person 
designated  in  said  petition  as  the  person  to  whom  such  notice  may  be  sent,  or 
to  any  ofScer  of  any  committee  whose  name  and  address  is  contained  in  said 
petition. 

[Appcnidomnent  of  delegates.]  Within  ten  days  after  the  receipt  of  such 
notice,  where  its  petition  theretofore  filed  with  the  secretary  of  state  does  not 
make  the  apportionment  of  delegates  in  detail,  the  proper  party  committees  of 
the  petitioning  political  party  in  the  respective  counties,  or  any  city  and 
county  in  this  state,  shall  file  with  the  election  commissioners  of  the  respective 
county,  or  city  and  county,  its  apportionment  of  delegates  within  such  county, 
or  city  and  county. 

[Governing  body  to  publish  notice.]  At  least  fifteen  days  before  the  hold- 
ing of  a  state,  district,  or  local  primary,  under  the  provisions  of  this  chapter, 
the  election  commissioners  of  each  county,  or  city  and  county,  and  in  like 
manner  before  the  holding  of  a  city  primary,  under  the  provisions  of  this 
chapter,  the  board  of  trustees  or  governing  body  of  such  city  shall  publish  a 
notice  thereof  for  three  successive  publications  in  at  least  one  daily  newspaper 
published  in  such  city,  county,  or  city  and  county,  as  the  case  may  be.  If  there 
be  no  daily  newspaper  in  any  city,  county,  or  city  and  county,  then  in  some 
weekly  newspaper  for  at  least  two  successive  publications,  and  if  there  be 
neither  daily  nor  weekly  newspapers  in  any  city,  county,  or  city  and  county, 
respectively,  then  for  like  periods  in  some  daily  or  weekly  newspaper  in  an 
adjoining  city,  county,  or  city  and  county,  as  the  case  may  be. 

Such  notice  shall  contain  the  names  of  the  political  parties  which  are  en- 
titled to  nominate  candidates  for  public  offices  by  convention,  and  which  are 
entitled  to  participate  in  the  primary  election  next  ensuing,  the  offices  for 
which  nominations  may  be  made,  a  designation  of  precincts,  the  location  of 
polling-places,  the  names  of  primary  election  officers,  together  with  the  number 
of  delegates  and  the  apportionment  thereof,  which  each  party  is  entitled  to 
elect,  from  each  assembly  district,  ward,  township,  or  parts  of  wards  or  town- 
ships, or  other  territorial  district,  as  such  apportionments  are  made  and  set 
forth  in  the  various  petitions  of  the  different  political  parties  as  in  this  chapter 
provided,  or  as  made  by  the  election  commissioners  when  not  made  by  the 
proper  petition  or  committee. 

History:  Enacted  March  12»  1872;  repealed  March  3,  1899.  Stats,  and 
Amdtfl.  1899,  p.  56;  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606; 
re-enacted  March  23,  1901,  Stats,  and  Amdts.  1900-1,  pp.  611-612. 
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Wheie  not  tn  force. — ^In  no  portion  of  Ing  to  mandatory  primary  elections  in  force 
first  concessional  district  of  California  are  or  effect. — Qaylord  vs.  Curry,  146  Cal.  164, 
proYisions  of  this  code  (891367-1376)  relat-       166,  78  Pac.  Rep.  648. 

§1364.  PSIMAR7  ELECTION  OFFICERS.  Prior  to  each  state  or  dis- 
trict  primary  held  under  the  provisions  of  this  chapter,  and  upon  receipt  of  the 
notice  from  the  secretary  of  state,  the  election  commissioners  shall  appoint 
the  proper  number  of  primary  election  officers  for  each  primary  election  pre- 
cinct which  shall  be  then,  or  shall  have  been  theretofore,  established  by 
them. 

[Primary  election  precincts.]  The  appointment  of  primary  election  offi- 
cers, and  the  establishment  of  primary  election  precincts  for  the  foregoing 
and  for  all  other  primaries  shall  be  made  by  the  proper  board  of  election 
commissioners  sufficiently  previous  in  point  of  time  to  permit  the  apportion- 
ment of  delegates  and  the  publications  herein  directed. 

The  election  commissioners  may  combine  not  more  than  three  contiguous 

general  election  precincts  into  one  primary  election  precinct;  provided,  that 

no  primary  election  precinct  shall  embrace  territory  not  in  the  same  assembly 

or  supervisorial  district;  and  provided  further,  that  where  any  city,  town,  or 

city  and  county,  is  by  law  or  charter  divided  into  wards,  no  primary  election 

precinct  in  such  city,  town,  or  city  and  county,  shall  embrace  territory  not 

included  in  the  same  ward,  and  in  the  same  supervisorial  and  in  the  same 

assembly  district. 

History:  Enacted  March  12,  1872;  repealed  March  3,  1899,  Stats,  and 
Amdts.  1899,  p.  56;  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606; 
re-enacted  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  612. 

Wkere   not    In    force. — In    no    portion    of       ing:  to  mandatory  primary  elections  in  force 
first  congressional  district  of  California  are       or  effect — Gaylord  vs.  Curry,  145  Cal.  154 
provisions  of  this  code  (S9 1357-1376)   relat-       166,  78  Pac.  Rep.  548. 

§  1365.  BALLOTS,  HOW  SHALL  BE  PBINTED.  The  ballots  for  the  pri- 
mary election  shall  be  printed  and  provided  in  as  many  lots  for  each  precinct 
as  there  are  parties  entitled  to  participate  therein.  At  the  top  of  each  and 
every  ballot  of  each  lot  and  on  a  strip  extending  beyond  the  top  of  the  ballot 
proper,  so  as  to  be  seen  with  the  ballot  folded,  and  without  unfolding  it,  shall 
be  printed  in  bold  type  the  name  of  the  party  for  which  that  particular  lot  of 
ballots  was  printed.  The  only  other  matter  to  be  printed  on  any  ballot  shall 
consist  of  appropriate  directions  for  voting  the  ballot,  and  the  designations 
of  the  various  conventions  to  which  delegates  are  to  be  elected,  and  the  number 
of  delegates  which  the  parties  operating  coextensively  within  each  division 
thereof  is  entitled  to  elect  to  each  convention  at  the  particular  precinct  where 
said  ballot  is  to  be  used;  all  of  which  shall  be  concisely  and  briefly  set 
forth. 

[May  write  name  or  use  paster.]  The  voter  may  write  the  names  of  his 
choice  for  delegates  with  pen  or  pencil,  or  he  may  attach  in  the  proper  place 
on  the  ballot  with  any  adhesive  substance  a  slip  of  white  paper  containing  the 
names  of  his  choice ;  provided,  that  on  any  such  slip  there  may  be  printed  a 
designation  of  the  convention  to  which  the  delegates  are  to  be  elected.  Each 
voter  may  vote  for  as  many  names  for  delegates  as  may  be  entitled  to  be 
elected  to  his  respective  party  convention,  or  conventions,  from  the  primary 
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precinct  at  which  he  votes,  under  and  by  virtue  of  the  apportionment  herein- 
before determined  by  the  various  party  committees,  and  the  directions  in 
pursuance  therewith  appearing  on  said  ballot. 

[Not  to  contain  names  of  delegates  to  more  than  one  convention.]  Any 
ballot  upon  which  any  names  appear  for  delegates  to  conventions  of  more  than 
one  party  shall  be  disregarded.  Nor  shall  any  ballot  contain  names  of  any 
delegates  to  more  than  one  state  convention,  or  more  than  one  district  con- 
vention, or  more  than  one  local  convention,  or  more  than  one  city  convention ; 
nor  shall  any  of  the  printed  matter  placed  on  any  ballot  by  legal  authority  be 
changed,  erased,  or  interlined.  Any  ballot  not  conforming  hereto  shall  be 
disregarded. 

In  case  of  a  tie  vote  between  candidates  for  delegates,  so  that  it  cannot  be 
determined  who  is  elected,  such  fact  must  be  reported  and  certified  to  such  can- 
didates and  to  the  secretary  of  the  proper  party  committee,  if  such  party  shall 
have  polled  at  least  three  per  cent  of  the  entire  vote  as  in  this  chapter  men- 
tioned, and  if  such  party  shall  not  have  polled  said  three  per  cent,  then  to  the 
person  designated  in  the  petition  filed  by  such  party,  and  the  convention  may 
determine  the  respective  rights  of  such  candidates  to  sit  or  act  in  the  conven- 
tion. Nothing  herein  shall  be  held  to  prevent  the  election  of  the  same  person 
to  more  than  one  convention  of  the  same  party  where  one  of  the  conventions 
is  held  for  a  political  division  including  the  other,  or  where  other  separate 
nominating  conventions  are  legally  held  in  each. 

[Form  of  primary  ballot.]  The  ballots  for  each  party  shall  be  substantially 
in  the  following  form : 

(Insert  name  of  party)  PARTY. 

Primary  Election,  Tuesday,  August ,  1902. 

County. 

Assembly  (Ward,  Township  or  other  Territorial)  District. 

Election  Precinct  No 

Vote  for  delegates  to  the  respective  conventions  of  one  party  only. 

(If  any  party  committee  calls  for  election  of  different  delegates  to  district, 
senatorial,  assembly  or  other  subdivisions  of  local  conventions,  or  if  delegates 
are  to  be  elected  to  city  conventions,  then  have  ballots  to  show.) 

(Insert  name  of  .party)  DELEGATES. 

For  delegates  to  (insert  name  of  party)  state  and  district  conventions.  Vote 
for  eight  delegates  only. 

1 

2 

3 

4 

5 

6 

7 

8 


lit.  a,  Ck.  XFF.]  TOTERS — aVALIFlCATIOlf — ^RSGISTRA.TION«  (829)  S  iSM 

For  delegates  to  (insert  name  of  party)  local  (city,  county,  or  city  and 
connty)  conventions  and  subdivisions  thereof.  Vote  for  five  delegates 
only. 

1 

2 

3 

4 

5 

'  History:  Enacted  March  12,  1872;  repealed  March  3,  1899,  Stats,  and 
Amdts.  1899,  p.  56;  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606; 
re-enacted  March  23,  1901,  Stats,  and  Amdts.  1900-1,  pp.  612-614. 

W]i«r«  Bot  In  force. — In  no  portion  of  ingr  to  mandatory  primary  elections  in  force 
first  eongrressional  district  of  California  are  or  effect. — Gay  lord  vs.  Curry,  146  Cal.  154, 
provisions  of  this  code  (S9 1357-1875)  relat-       165,  78  Pac.  Rep.  648. 

§1366.     QUALIFICATIONS    OF    VOTERS.      [SEOISTBATION.]      The 

qnalifications  and  registration  of  voters  and  the  privileges  of  electors  to  attend 
the  polls  at  primary  elections  shall  be  subject  to  the  same  tests  and  governed 
by  the  same  rules  and  regulations  as  are  in  the  constitution  and  Political  Code 
of  this  state  established  and  prescribed  for  general  elections;  and  the  same 
officers  who  furnish  the  original  affidavits  of  registration,  indexes  and  supple- 
ments thereto,  for  general  elections,  as  provided  for  in  this  code,  shall  furnish 
them  for  use  at  primary  elections.  It  shall  be  the  duty  of  the  proper  officers 
to  furnish  the  original  affidavits  of  registration,  indexes  and  supplements 
thereto,  for  use  at  primary  elections,  which  shall  show  the  names  of  all  voters 
entitled  to  vote  at  such  elections ;  provided,  that 

Where  a  new  registration  pursuant  to  law  is  not  completed  in  point  of 
time  sufficient  to  permit  of  its  use  at  the  next  ensuing  primary  election,  then 
the  original  affidavits  of  registration  and  indexes  used  at  the  last  general 
election  in  any  county,  or  city  and  county,  in  this  state,  may  be  used  at  any 
primary  election,  together  with  the  original  affidavits  of  registration  since  the 
last  election  and  supplemental  indexes,  showing  all  additional  registrations, 
changes  and  corrections  made  since  the  last  general  registration,  completed  to 
and  including  the  twentieth  day  prior  to  the  primary,  which  shall  be  the  last 
day  on  which  any  person  may  register  or  transfer  his  registration,  so  as  to 
entitle  him  to  vote  at  such  primary. 

[Indexes  of  register  to  be  furnished.]  And  the  election  commissioners  shall 
furnish,  at  least  five  days  prior  to  any  primary  election,  complete  sets  of  in- 
dexes of  the  register  and  supplements  thereto,  for  each  precinct  in  which  a 
primary  election  is  to  be  held,  to  the  secretary  of  each  political  organization 
participating  in  the  primary. 

[Duty  of  county  clerk.]  It  is  the  duty  of  the  county  clerk  to  furnish,  at 
least  forty-eight  hours  prior  to  the  day  on  which  any  primary  election  is  held, 
under  the  provisions  of  this  chapter,  to  the  city  or  town  clerk  of  the  city  or 
town  in  which  a  primary  is  to  be  held,  all  the  original  affidavits  of  registra- 
tion, indexes  and  supplements  thereto,  for  use  by  the  officers  of  election  at  all 
the  precincts  at  said  primary  election. 

City  and  town  clerks  are  required  to  return  to  the  county  clerk,  within 
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twenty-four  hours  after  the  closing  of  the  polls,  all  original  aflSdavits  of 
registration  by  them  received  from  the  county  clerk. 

History:  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  p.  48;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606;  re-enacted 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  614;  amended  February  26, 
1903,  Stats,  and  Amdts.  1903,  p.  49. 

Wbere  not  In  force. — In  no  portion  of  Ing:  to  mandatory  primary  elections  in  force 
first  consrressional  district  of  California  are  or  effect. — Gaylord  vs.  Curry,  145  Cal.  154. 
provisions  of  this  code  (S9 1367-1375)  relat-       166,  78  Pac  Rep.  648. 

§  1367.    MANNER  OF  VOtZNG.    NAME  AND  ADDRESS  AND  POLITI 
CAL    PARTY   WRITTEN    ON    ROSTER.     DXTT7    OF    BALLOT-CLERK. 

A  person  desiring  to  vote  at  any  primary  election  on  behalf  of  any  party  or  for 
delegates  to  any  convention,  shall  write  his  name  and  address  on  the  roster 
of  voters,  or  where  unable  to  write  shall  have  the  same  written  thereon  for 
him  as  provided  by  law,  and  he  must  also  write,  or  where  unable  to  write,  have 
written  for  him  on  such  roster,  opposite  such  name  and  address,  the  name  of 
the  political  party  for  whose  candidates  he  in  good  faith  intends  to  vote  at  the 
election  for  which  the  primary  is  held.  The  ballot-clerk  shall  thereupon 
announce  his  name  and  address  and  the  name  of  the  political  party  for  whose 
candidates  he  intends  to  vote. 

[Test  of  right  to  vote;  challenge;  oath  of  present  intention.]  The  voter 
thereby  declares  as  a  test  of  his  right  to  vote  a  bona  fide  present  intention  of 
supporting  the  nominees  of  such  political  party  or  organization  at  the  next 
ensuing  election,  and  any  voter  may  be  challenged  as  to  his  right  to  vote  for 
the  candidates  of  the  political  party  for  whom  he  desires  to  vote  and,  when  so 
challenged,  his  right  to  vote  must  be  withheld  unless  he  make  oath  or  affirma- 
tion as  to  his  bona  fide  present  intention  to  support  the  nominees  of  the  con- 
vention to  which  delegates  are  to  be  so  elected  for  such  political  party  or 
organization. 

[Duty  of  inspector.]  It  shall  be  the  duty  of  the  inspector  to  tender  such 
oath  or  affirmation  to  any  voter  challenged  on  the  grounds  aforesaid.  The 
voter  may  likewise  be  challenged  for  any  cause  that  might  disqualify  a  voter 
at  a  general  election.  If  not  challenged,  or  if  the  challenge  is  overruled,  or 
withdrawn,  he  shall  receive  from  the  ballot-clerk  a  ballot  having  the  designa- 
tion or  heading  of  the  political  party  whose  name  was  written  on  such  roster 
by  or  for  him  and  he  may  be  permitted  to  prepare  and  vote  the  same. 

History:  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  p.  48;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606;  re-enacted 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  615;  amended  March  18, 
1905,  Stats,  and  Amdts.  1905,  pp.  173-174. 

1.  Applied,  cited,  construed,  referred  to.  ••    "Where  not  In  forc«. — In  no  portion  of 

2.  Where  not  in  force.  first  congressional  district  of  California  are 
1.     Applied,  cited,  construed,  referred  to,       f^^v^slons  of  this  code   (§§1367-1875)   relat- 

etc,   In:     Rebstock   vs.    Superior   Court,   146       *"^  *^  mandatory  primary  elections  In  force 

Cal.  308,  309.  80  Pac.  Rep.  66  (referred  to  ?L^!|fr«"~^t^^''''e  J'*  ^"''''^'  "^  ^^  "*• 
with  9    41  of  Penal  Code).  '^^'  ^^  ^^^  ^*P-  ^**- 

§  1367a.  PSIMAItT  ELECTION.  DUTY  OF  BALLOT-CLESK  TO  COM- 
PARE SIGNATURES  OP.  CHALLENGE,  WHEN.  In  all  cases  except  in 
those  where  the  name  and  address  of  a  person  desiring  to  vote  at  a  primary 
election  has  been  written  on  the  roster  of  voters  for  him,  as  provided  in  section 
thirteen  hundred  and  sixty-seven  of  the  Political  Code,  it  shall  be  the  duty  of 
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the  ballot-clerk,  in  the  presence  and  view  of  the  bystanders,  to  compare  the 
signatiire  of  such  person  on  the  roster  of  voters  with  the  signature  of  that 
person  on  the  register  and  no  ballot  must  be  given  to  such  voter  until  such  a 
eomparison  of  signatures  has  been  made,  and  until  such  a  comparison  of  sig- 
natures, as  aforesaid,  has  been  made,  the  right  of  such  voter  to  vote  may  be 

challenged. 

History:    Enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  p.  441. 

§1368.  LEGALITY  OF  CONVENTIONS.  No  convention  shall  be  illegal 
because  of  a  failure  of  any  precinct  or  political  division  to  elect  delegates 
thereto.  A  majority  of  delegates  chosen  shall  constitute  a  quorum,  and  each 
convention  shall  be  the  judge  of  the  election  and  qualification  of  its  members, 
and  no  convention  shall  be  recognized  as  in  law  entitled  to  make  nominations 
nnless  the  delegates  thereto  representing  the  territory  or  political  division 
where  the  provisions  of  this  chapter  are  mandatory,  or  in  force  and  cflfect, 
were  elected  under  and  by  virtue  of  the  provisions  of  this  chapter. 

History:  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  p.  48;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606;  re-enacted 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  615. 

Where  not  la  force.  —  In  no  portion  of  Iner  to  mandatory  primary  elections  in  forco 
first  congressional  district  of  California  are  or  effect. — Oaylord  vs.  Curry,  145  CaL  164, 
provisions  of  this  code  (SS  1867-1875)   relat-       166,  78  Pac  Rep.  648. 

§1369.  LIST  OF  DELEGATES  HOLDINO  CBEDENTIALS.  [DUPLI. 
CATE.]  Immediately  upon  making  out  the  credentials  of  any  delegates 
elected  under  this  law,  the  clerk  shall  mail  to  the  secretary  of  each  political 
party  or  organization  which  participated  in  the  primary,  a  complete  list  of  all 
delegates  to  whom  credentials  shall  have  been  given  as  herein  provided,  and 
said  clerk  must,  in  proper  book  to  be  kept  by  him,  record  the  names  of  all 
delegates  elected,  with  the  vote  received  by  each,  specifying  those  to  whom 
credeDtials  have  been  given,  stating  when  and  where  such  credentials  were 
issued,  delivered,  or  mailed;  and  if  any  delegate  entitled  to  credentials  shall 
not  have  received  his  credentials,  or  shall  have  lost  the  same,  said  clerk  must, 
upon  request,  issue  a  new  credential  to  such  delegate,  which  must  be  stamped 
"duplicate.*' 

History:  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  p.  49;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606;  re-enacted 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  615. 

Wfcere  not  In  force.  —  In  -no  portion  of  \ng  to  mandatory  primary  elections  In  force 
first  congressional  district  of  California  aro  or  effect. — Gaylord  vs.  Curry,  145  CaL  164. 
provisions  of  this  code  (SS  1367-1375)   relat-       166,  78  Pac.  Rep.  648. 

§  1370.  PENALTY  FOR  FAILUEE  TO  ACfT  AS  PBIMABY  ELECTION 
OFFICES.  Any  person  so  chosen  to  act  as  a  primary  election  oflScer,  who 
shall  wilfully  fail  or  refuse  to  act  in  the  capacity  for  which  he  is  chosen, 
without  having  been  excused  therefrom,  shall  be  liable  to  a  civil  suit  in  the 
JHun  of  twenty-five  dollars,  in  liquidated  damages,  to  be  brought  by  the  district 
attorney,  in  the  name  of  the  people  of  the  state  of  California,  which  sum, 
when  collected,  together  with  costs,  shall  be  paid  into  the  treasury  of  the 
county,  or  city  and  county. 

History:  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  pp.  49-50;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606;  re-enacted 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  pp.  615-616. 
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"Where  not  In  force.  —  In  no  portion  of  ing  to  mandatory  primary  elections  In  force 
first  congrresslonal  district  of  California  are  or  effect. — Gaylord  vs.  Curry,  145  CaL  154. 
provisions  of  this  code   (S9  1367-1375)  relat-       156,  78  Pac  Rep.  548. 

§  1371.  ELECTION  COMMISSIONERS,  WHO  MAY  ACT.  When  there 
shall  not  be  in  any  city,  county,  or  city  and  county,  any  board  of  election  com- 
missioners as  such,  then  all  duties  enjoined  and  powers  conferred  herein  upon 
such  board  of  election  commissioners,  shall  be  enjoined  and  conferred  upon 
and  performed  by  the  common  council  or  board  of  trustees  of  a  city,  or  board 
of  supervisors  of  a  county,  or  city  and  county,  in  each  case  respectively,  as 
hereinbefore  specified;  provided,  however,  that  where  this  chapter  is  made 
mandatory,  or  is  in  force  and  effect  in  any  county  which  contains  within  its 
limits  a  city  or  cities  in  which  this  chapter  is  also  mandatory,  or  in  force  and 
effect,  then  and  in  that  event  whenever  a  primary  under  this  chapter  other 
than  a  city  primary  is  to  be  held  in  such  county,  in  the  whole  or  any  part  of 
such  county,  outside  of  as  well  as  within  the  corporate  limits  of  such  city  or 
cities  therein,  the  board  of  supervisors  of  such  county  shall  be  the  election 
commissioners,  having  the  exclusive  charge  and  control  of  such  primary  under 
the  provisions  of  this  chapter. 

History:  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  p.  51;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606;  re-enacted 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  616. 

"Where  not  In  foTee*  —  In  no  portion  of  ing  to  mandatory  primary  elections  in  force 
first  conerresslonal  district  of  California  are  or  effect. — Oaylord  ▼■.  Carry.  146  CaL  164. 
provisions  of  this  code   (99  1357-1375)   relat-       166,  78  Pac.  Rep.  54t. 

§1372.  THIS  OHAPTEB  MANDATORY,  WHERE.  This  chapter  and 
each  and  every  provision  thereof  shall  be  obligatory  and  mandatory  in  cities, 
and  cities  and  counties,  having  a  population  of  over  seven  thousand  five 
hundred,  according  to  the  last  general  census  of  the  government  of  the  United 
States,  and  for  this  chapter  and  its  purposes  the  population  of  the  cities,  and 
cities  and  counties,  in  which  this  act  is  hereby  made  obligatory  and  mandatory, 
is  hereby  declared  to  be  as  follows: 

The  city  and  county  of  San  Francisco,  three  hundred  and  forty-two  thou- 
sand seven  hundred  and  eighty-two. 

The  city  of  Los  Angeles,  one  hundred  and  two  thousand  four  hundred  and 
seventy-nine. 

The  city  of  Oakland,  sixty-six  thousand  nine  hundred  and  sixty. 

The  city  of  Sacramento,  twenty-nine  thousand  two  hundred  and  eighty- 
two. 

The  city  of  San  Jose,  twenty-one  thousand  five  hundred. 

The  city  of  San  Diego,  seventeen  thousand  seven  hundred. 

The  city  of  Stockton,  seventeen  thousand  five  hundred  and  six. 

The  city  of  Alameda,  sixteen  thousand  four  hundred  and  sixty-four. 

The  town  of  Berkeley,  thirteen  thousand  two  hundred  and  fourteen. 

'The  city  of  Fresno,  twelve  thousand  four  hundred  and  seventy. 

The  city  of  Pasadena,  nine  thousand  one  hundred  and  seventeen. 

The  city  of  Vallejo,  seven  thousand  nine  hundred  and  sixty-five. 

[Optional,  where.]  In  all  other  portions  of  the  respective  counties  in  which 
the  cities  above  named  are  respectively  situate,  and  in  all  other  cities,  and 
cities  and  counties,  and  in  all  other  counties  of  the  state,  and  in  »11  nn1iti/>oi 
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snbdiyisions  of  a  lesser  population,  this  chapter  shall  be  optional,  and  shall 
be  in  force  therein  only  upon  and  after  a  majority  vote  therefor  by  the  electors 
of  such  city,  or  city  and  county,  or  county,  or  political  subdivision  of  lesser 
population,  at  a  general  or  special  election,  at  which  the  question  shall  have 
been  submitted  in  manner  as  follows : 

[How  submitted.]  When  a  petition  signed  by  electors  of  such  city,  city 
and  county,  county,  or  political  subdivision  of  lesser  population,  in  number 
equal  to  one  half  of  the  total  vote  cast  in  such  city,  city  and  county,  county, 
or  political  subdivision  of  lesser  population,  at  the  last  preceding  general 
election,  is  filed  with  the  legislative  body  or  council  of  a  city,  in  case  such 
election  is  to  be  held  in  such  city,  or  in  other  cases  with  the  board  of  super- 
visors of  the  coimty  wherein  such  election  is  to  be  held,  asking  that  such 
question  be  submitted  to  a  vote  of  such  electors,  the  said  legislative  body, 
council,  or  board  of  supervisors  shall  by  proclamation  submit  such  question  to 
the  vote  of  such  electors  at  the  next  general  election ; 

[Special  election.]  Provided,  that  if  it  be  demanded  in  such  petition  that 
the  question  be  submitted  at  a  special  election,  it  shall  be  so  submitted,  and 
Buch  special  election  shall  be  held  within  thirty  days  after  the  first  regular 
meeting  of  such  legislative  body,  council,  or  board  of  supervisors,  after  the 
filing  of  such  petition. 

[Form  of  ballots.]  The  ballots  used  at  such  general  or  special  election  shall 
contain  the  words  **Por  the  Primary  Law,"  and  "Against  the  Primary  Law." 

Snch  election  shall  be  conducted,  and  the  notices  thereof  shall  be  given,  and 
the  returns  canvassed  in  all  respects  as  provided  by  law  for  the  conducting  of 
general  elections  and  the  canvassing  the  returns  thereof. 

[If  adopted,  to  remain  in  force.]  In  case  a  majority  of  the  votes  cast  at 
such  election  on  such  question  shall  be  for  the  primary  law,  the  provisions  of 
this  chapter  shall  take  effect  and  be  in  force  forthwith,  in  said  city,  city  and 
county,  county,  or  political  subdivision  of  lesser  population,  and  shall  remain 
in  force  therein  until  rendered  inapplicable  thereto  by  a  similar  vote. 

[Certified  copy  of  decisions,  etc.,  to  secretary  of  state.]  But  all  delegates 
elected  imder  the  provisions  of  this  chapter  before  such  last-mentioned  vote, 
shall  serve  in  the  respective  conventions  to  which  they  were  elected,  as  if  said 
last-mentioned  vote  had  not  been  had.  Every  board  of  supervisors  or  other 
legislative  body  or  council  acting  under  the  provisions  of  this  section  shall 
forthwith  send  to  the  secretary  of  state  a  certified  copy  of  all  its  decisions  and 
declarations  herexmder;  the  secretary  of  state  shall  file  the  same  in  his  office, 
without  charge,  and  he  shall  cause  the  same  to  be  published  as  an  appendix 
to  the  statutes  and  amendments  to  the  codes  enacted  at  the  succeeding  session 
of  the  legislature. 

History:  Enacted  March  3,  1899,  Stats,  and  Amdtfl.  1899,  p.  52;  re- 
pealed March  23,  1901,  Stats,  and  Amdts:  1900-1,  p.  606;  re-enacted 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  pp.  616-617. 

Where  not  In  foree.  —  In  no  portion  of  Inar  to  mandatory  primary  elections  In  force 
ftm  eoneresslonal  district  of  California  are  or  effect — Gaylord  vs.  Curry,  146  CaL  154, 
provlsiona  of  this  code  (H 1357-1376)  relat-      155,  7t  Pac  Rep.  64t. 

§  1373.  PSE8IDENTIAL  PBIMABY  IN  MAY.  In  the  year  nineteen  hun- 
dred and  four,  and  every  four  years  thereafter,  a  primary  election  shall  be 


i  1874  <884)  PRBSIDENTIAIi  PRIMARY— BALLOTS  PRIB8BRVBD.  IPt.  111. 

held  in  the  territory  and  political  subdivisions  where  the  provisions  of  this 
chapter  are  mandatory  or  in  force,  on  the  first  Tuesday  in  the  month  of  May, 
for  the  purpose  of  choosing  delegates  to  state  and  district  conventions  to  select 
delegates  to  a  national  convention,  and  such  primary  election  shall  be  con- 
ducted in  accordance  therewith,  and  all  of  said  provisions  shall  relate  thereto ; 
[Exception.]  Provided,  that  where  the  national  convention  of  any  political 
party  shall  be  called  to  assemble  prior  to  May  fifteenth  of  such  year  to  nomi- 
nate candidates  for  president  and  vice-president  of  the  United  States  upon  a 
day  in  any  year  where  such  a  president  and  vice-president  are  to  be  elected, 
then  and  in  such  event  such  political  party  or  organization  may  select  its 
delegates  to  such  national  convention  in  such  manner  as  the  state  governing 
committee  of  such  political  party  or  organization  shall  prescribe. 

History:  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  p.  52;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606;  re-enacted 
-March  23,  1901,  Stats,  and  Amdts.  1900*1,  pp.  617-618. 

"Wliere  not  In  force.  —  In  no  portion  of  Ing:  to  mandatory  primary  electlona  In  force 
first  congrressional  district  of  California  are  or  effect — Gaylord  vs.  Curry,  145  CaL  154. 
provisions  of  this  code  (981357-1376)   relat-       155,  78  Pac.  Rep.  548. 

§1374.  BALLOTS  OAST  AT  PBIMABY  TO  BE  PRESERVED  UNTIL 
AFTER  OONVENTION  ADJOURNS.  Wherever  the  provisions  of  this  chap- 
ter are  in  force  and  effect,  the  ballots  for  the  respective  political  parties  cast 
at  the  primary  election  must,  after  being  counted,  be  sealed  in  separate  en- 
velopes in  the  manner  provided  for  sealing  and  certifying  ballots  at  general 
elections,  and  each  such  package  must  have  written  or  printed  thereon  plainly 
the  designation  of  the  political  party  and  the  number  of  the  primary  precinct 
where  the  same  were  cast.  Such  ballots  must  not  be  destroyed  until  after  the 
adjournment  of  the  political  convention  for  which  delegates  were  elected  by 
such  ballots. 

If  there  shall  be  a  contest  before  any  political  convention  and  the  contestant 
shall  have  in  writing  charged  that  the  ballots  in  a  designated  precinct  or  pre- 
cincts were  not  correctly  counted,  and  that  a  recount  thereof  would  show  the 
election  of  the  contestant  as  a  delegate,  then  any  committee  to  which  such 
convention  has  referred  such  contest  shall  have  power  to  issue  a  subpoena 
directed  to  the  election  commissioners  or  body  having  charge  and  custody  of 
such  ballots,  or  to  the  chairman  or  clerk,  secretary,  or  registrar  of  voters 
thereof,  commanding  such  person  or  persons  to  forthwith  produce  the  en- 
velopes containing  the  ballots  for  such  party  cast  in  the  precinct  or  precincts 
designated  in  such  subpoena,  and  if  such  subpoena  shall  be  accompanied  by  a 
tender  of  the  witness  and  mileage  fees  allowed  by  law  in  civil  actions,  the 
person  or  persons  to  whom  such  subpoena  is  directed  must  forthwith  take  such 
ballots  so  sealed  before  such  committee,  or  send  the  same  so  sealed  by  some 
person  named  over  his  signature  as  the  bearer  thereof,  who  shall  forthwith 
take  such  ballots  sealed  before  such  committee.    Such  subpoena  may  be  served 
by  telegraphic  copy,  telegraphed  by  the  chairman  or  secretary  of  such  com- 
mittee, and  any  person  disobeying  such  subpoena  shall,  upon  the  application 
of  such  committee  to  the  superior  court  of  the  county  where  such  subpcBna 
was  properly  served,  be  cited  by  said  court  to  show  cause  why  he  should  not 
be  punished  for  contempt  of  such  committee,  and  if  he  be  found  guilty  of  such 


Tit.  n,  eh.  XIV.] 


OPENING  BNVCIiOPBS— VACANCIBS. 


<3S5)      H 1875, 1870 


disobedieBce  he  may  be  punished  for  such  contempt  by  such  court  in  the 
same  manner  as  provided  for  punishment  for  contempt  for  disobedience  to  a 
subpoena  in  a  civil  action. 

[Envelopes  opened,  when.]  If  when  such  ballots  are  produced  before  such 
committee  it  shall  resolve  that  the  same  be  recounted,  it  may  order  the  seal 
to  be  broken,  and  may  recount  such  ballots  for  any  precinct  and  declare  the 
result  thereof,  and  report  the  same  to  such  convention,  and  such  ballots  be 
reinclosed  in  the  envelope  from  which  they  were  taken,  and  be  returned  to 
the  place  from  which  they  came. 

History:  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  pp.  53-54;  re- 
pealed March  23,  1901,  State,  and  Amdts.  1900-1,  p.  606;  re-enacted 
March  2Z,  1901,  Stats,  and  Amdts.  1900-1,  p.  618. 

Wkere  not  In  foreek  —  In  no  portion  of  ingr  to  mandatory  primary  elections  In  forc9 
first  congressional  district  of  California  are  or  effect. — Gaylord  vs.  Curry,  145  CaL  164» 
provisions  of  this  code  (S8  1357-1876)   relat-       155,  78  Pao.  Rep.  648. 

§1375.  VACANCIES,  ADDITIONAL  VOTE.  If  any  delegate  elected 
nnder  the  provisions  of  this  chapter  shall  die  before,  or  from  any  cause  shall  be 
unable  to  attend  upon,  the  convention  to  which  he  was  elected  convenes,  then 
the  other  delegates  thereto  who  were  voted  for  in  the  same  territory  as  such 
delegate,  or  if  there  is  no  other  delegate  remaining  from  said  territory,  then 
the  other  delegates  thereto  who  were  voted  for  in  the  same  assembly  district, 
shall  have  power  to  determine  by  a  majority  vote  which  of  such  delegates 
may  cast  an  additional  vote  in  such  convention,  and  thereupon  the  delegate 
80  named  may  cast  such  additional  vote  in  such  convention. 

History:  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  pp.  54-55;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606;  re-enacted 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  619. 


Wkcre  not  in  force.  —  In  no  portion  of 
first  congnresslonal  district  of  California  are 
provisions  of  this  code  (S8  1857-1376)  relat- 
iniT  to  mandatory  primary  elections  in  force 
or  effect — Gaylord  vs.  Curry,  145  CaL  164, 
165,  7S  Pac  Rep.  648. 

As  to  coMstraetloM  of  vtatnte*  to  preremt 


€M»mipt  practices  at  election,  see  note  41  !•. 
R.  A.  291,  297. 

Am  to  elEect  of  Illegal  ezpeadltnrea  by 
eaadidate,  see  note  90  Am.  St.  Rep.  88. 

As  to  offer  of  candidate  to  donate  salary, 
see  note  90  Am.  St.  Rep.  8S. 


§1376.    REGISTRATION  OF  VOTERS  (repealed). 

Hrstory:    Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  p.  55;    re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606. 

PURITY    OP   ELECTIONS   ACT. 

1.  Contemplates  only,  what. 

2.  Statement  required — Constraction. 

3.  Same — Office   may   be    declared   vaeaiit 

if  not  made. 

4.  Same — Support  of  hj  oath  cannot  be 

required. 
5,6.  Same — What  is  sufficient. 

7.  Trifling  matters  will  not  avoid  election. 

8.  What  contributions  are  authorized. 

1.    CONTEHPLiATES  ONLY,  "WHAT.— The 

FTiiity  of  elections  act  (HBNNTNC^S  OBN- 
BRAL  LAWS  pp.  421-487)  only  contem- 
plates record  of  affirmative  matter.  It 
does  not  contemplate  nesrative  declarations.  8.  OAee  mar  1^  declared  Tacant  If  not 
It  is  not  concerned  In  thlngB  candidate  did  made. — ^Legrislature  has  power  under  purity 
not  do,  but  only  In  those  thingrs  he  did  do.  of  elections  act  (Stats.  189S  p.  16;  HEN* 
—Land  vs.  Clark,  1S3  CaL  678,  675.  64  Pae.  IfUfO'S  GBNERAL  LAWS  p.  424)  to  re- 
Rep.  1071.  quire  successful  candidate  for  offlco  to  file 


S.  STATBMBlfT  IS  RBaUIRED  —  CON- 
STRUCTION.— Under  purity  of  elections  law 
(HENNING'S  GENERAL  LAW^S  p.  424) 
a  candidate  may  expend  an  amount  not 
exceedingr  a  specified  sum,  and  It  does 
not  require  vouchers  for  expenditures  in 
amounts  less  than  five  dollars.  This  stat- 
ute should  receive  a  construction.  If  pos- 
sible, which  will  not  render  It  an  absurdity, 
and  court  will  not  annul  election  of  mayor 
of  city  by  reason  of  trivial  and  unimport- 
ant defect  in  certain  Item  in  successful  can- 
didate's statement  of  expenditures. — Land 
vs.  Clark.  182  CaL  673,  676,  64  Pac.  Rep. 
1071. 


' 
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Statement  of  his  expenditures  and  monesra 
received,  and  to  declare  that  hla  office  shall 
be  forfeited,  or  his  rigrht  to  office  forfeited, 
if  he  fails  to  make  such  statement. — Brad- 
ley TS.  Clark,  1S3  CaL  196,  201,  66  Paa  Rep. 
S95. 


4.  Ssppert  mt  by  oatk  caMBot  be 
^l«t««d« — Sections  S  and  4  of  purity  of  elec- 
Uons  act  (Stata  1893  p.  16;  HElfNING'8 
OEMEBAJL  L.A1^8  pp.  428,  424),  or  at 
least  so  much  of  them  as  require  successful 
candidate  for  office  to  support  hia  statement 
by  his  oath  as  prerequisite  to  his  right  to 
take  office,  is  in  violation  of  constitution  of 
state  and  Is  void. — Bradley  vs.  Clark,  133 
CaL  196,  200,  66  Pac.  Rep.  896. 

6.  What  Is  s«flleleat« — Statement  made  by 
successful  candidate  for  office  showing  that 
he  had  contributed  to  regrularly  constituted 
committee  of  political  party  for  campaign 
purposes  certain  amount  of  money  is  in 
substantial  compliance  with  law. — ^Land  vs. 
Clark,  182  Cal.  673,  676,  64  Pac.  Rep.  1071. 

6.  Statement  of  candidate  for  office  who 
seeks  to  comply  with  purity  of  elections  act 
<HBlflfnV6'8  GENERAL  LAWS  p.  424) 
In  making  and  filing  statement  of  moneys 


received  or  expended,  which  shows  that 
1200  was  contributed  by  him  to  party  com- 
mlttee  for  campaign  purposes,  and  that 
$22.66  was  expended  for  ''sundries  and  incl> 
dentals."  though  not  specially  itemized, 
substantially  complies  with  law;  defect  is 
trivial  and  unimportant  and  does  not  arise 
from  want  of  good  faith. — Land  vs.  Clark. 
182  Cal.  678,  674,  676,  64  Pac  Rep.  1071. 

7.  TRIFLING  MATTERS  W^ILL  NOT 
AVOID  ELECTION. — Trifling,  unimportant, 
and  technical  violations  of  purity  of  elec- 
tions   act    (HENHINCS    GENERAL    LAWS 

pp.  421-437)  not  arising  from  want  of 
good  faith  are  not  sufficient  ground  for 
avoiding  election  or  forfeiting  office. — ^Land 
vs.  Clark,  132  CaL  673,  676,  64  Paa  Rep. 
1071. 

8.  VFHAT  COBTTRIBUTIONS  ARK  AU- 
THORIZED.— Contribution  to  regularly  con- 
btltuted  committee  of  political  party  for 
campaign  purposes  is  allowable  and  per- 
fectly proper  under  law.  and  money  being 
given  for  campaign  purposes,  it  will  be 
aasumed  that  It  was  to  be  exi>ended  in 
legitimate  and  lawful  way. — ^Land  vs.  Clark, 
182  Cal.  673.  676,  64  Pac.  Rep.  1071. 


§1377.    DELEGATES,  ELECTION  OF  (repealed). 

History:  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  p.  55;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606. 

§  1378.    DELE0ATE8,  LISTS  AND  CREDENTIALS  (repealed). 

History:  Enacted  March  8,  1899,  Stats,  and  Amdts.  1899,  p.  55;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606. 

§1379.    OFFENSES  AGAINST  (repealed). 

History:  Enacted  March  8,  1899,  Stats,  and  Amdts.  1899,  p.  55; 
amended  March  4,  1899,  Stats,  and  Amdta.  1899,  p.  56;  repealed  March  23, 
1901,  Stats,  and  Amdts.  1900-1,  p.  606. 

§  1380.    PBOOEEDINaS  WHERE  NO  BOARD  OF  ELECTION  CO] 
SIONERS  (repealed). 

History:  Enacted  March  8,  1899,  Stats,  and  Amdts.  1899,  p.  55;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606. 
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TITLE  m. 

EDUCATION. 

Chapter  I.    TTnivkrsitt  of  California,  §5  1385-1477. 
II.    State  Normal  School,  §S  1487-1507. 
ni.    PuBUo  Schools,  §§  1517-1891. 

CHAPTEE  I. 

UNIVERSITY  OP  CALIFORNIA. 

Article  I.  General  Provisions  Relating  to  the  Universitj,  {{ 1385-1405. 

II.  Endowment  of  the  Univerfiity,  S  1415. 

III.  Regents  of  the  University,  §§  1425-1439. 

IV.  Secretary  of  the  Board  of  Regents,  §§  1449-1451. 
v.  Academic  Senate  of  the  University,  §§  1461-1463. 

VI.    University  Cadets,  §§  1473-1477. 

ARTICLE  I. 

GENERAL.  PROVISIONS  RELATING  TO  THE  UNIVERSITY. 

Annual  examination  for  degrees. 
[Students  not  resident  at  univer- 
sity.] 

Same.  [Students  resident  at  uni- 
versity.] 

Same.    [Method  of  determination  at.] 

Degrees  to  graduates  of  affiliated  col- 
leges. 

Certificates  of  proficiency. 

Degrees. 

Degrees  in  college  of  letters. 

System  of  manual  labor  in  connec- 
tion with  agricultural  college. 

Sectarian,  etc,  tests  prohibited. 

§  1386.  OBJECT  OP  XJNIVBBSITY.  The  University  of  California,  located 
in  Alameda  County,  has  for  its  object  general  instruction  and  education  in  all 
the  departments  of  science,  literature,  art,  industrial  and  professional  pursuits, 
and  special  instruction  for  the  professions  of  agriculture,  the  mechanic  arts, 
mining,  military  science,  civil  engineering,  law,  medicine,  and  commerce. 

History:     Enacted   March   12,   1872. 


S1385. 

Object  of  university. 

9  1397. 

SI386. 

Colleges  to  be  maintained. 

913S7. 

Scope  of  college  of  letters. 

91388. 

Course  of  instruction. 

9  1398. 

9  1389. 

President  of  university. 

9  1390. 

Duties  of  president. 

9  1399. 

9  1391. 

Government  and  discipline. 

9 1400. 

9  1392. 

Students. 

9  1393. 

Fees  and  rates  of  tuition. 

9  1401. 

91394. 

Same.     [Tuition  free  to  residents  of 

9  1402. 

state,  when.] 

9  1403. 

9  1395. 

Free  sdiolarship. 

9  1404. 

91396. 

Colleges  may  be  affiliated  with  uni- 

versLty. 

9  1405. 

1.  Applied,  citedy  construed,  referred  to. 

2.  Form  of  government— Legislature  cannot 

change. 
8.  Public  corporation — May  take  by  devise, 
etc 

1.  APPL.IBD,  CITED,  CONSTRUBD,  RB- 
FKRIiBD  TO,  etc.,  in:  Estate  of  Royer,  12S 
CaL  614,  61t.  66  Pac.  Rep.  461,  44  L.  R.  A. 
Sf4  (elted). 

&  FORM  OF  GOVBRlfBIElfT  of  univer- 
sity cannot  be  obanffed  by  legrislature,  con- 
stitution declaring  that  university  shall  be 
continued  In  form  and  character  prescribed 
In  acts  In  force,  subject  to  legrlslatlve  con- 
trol  for  certain  specified  purposes  only.— > 


People  vs.  Kewen,  69  Cal.  215,  216,  10  Pac. 
Rep.  893. 

8.     PUBLIC  CORPORATIOlf.  — University 

is  le^al  entity  capable  of  taking:  by  de- 
vise, bequest,  etc. — Estate  of  Royer,  123  Cal. 
614,  618,  66  Paa  Rep.  461,  44  U  R.  A. 
864. 

See  Const  1879  art  DC  |  9{  HBIf  lfIN€P9 
GENERAL  I<AW8  p.  Ixxxvil. 

For  varloiis  aet«  relating  to  valToralty, 
see  HENNDTO'S  GENERAL  LAWS  pp.  1431- 
1468. 

Nature  of  iBCorporated  Isstltiitloas  Be- 
loasias  to  the  state* — See  monogrraphio  note 
by  B.  A.  Rich,  89  L.  R.  A.  878»  880. 


§  1386.    COLLEGES  TO  BE  MAINTAINED.    There  must  be  maintained  in 
the  university: 

1.  A  coUege  of  letters. 

2.  A  college  or  colleges  of  science,  including  agriculture,  mechanics,  mining, 

PoL  C— 22 
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engineering^  chemistry,  and  snch  othei  specialties  as  the  board  of  regents  may 
determine. 

3.  College  of  medicine  and  law. 

4.  Sach  other  colleges  as  the  board  of  regents  may  establish. 

History:     Enacted   March   12,   1672}    amended   March   30,   1874,   Code 
Amdts.  1873-4,  p.  31. 

§  1387.  SCOPE  OF  COLLEGE  OF  LETTESS.  The  college  of  letters  must 
embrace  a  liberal  coarse  of  instruction  in  language,  literature,  and  philosophy. 

History:    Enacted  March  12,   1872. 

§1388.  C017S8E  OF  INSTRUCTION.  Each  full  course  of  instruction 
consists  of  its  appropriate  studies  and  courses,  to  be  determined  by  the  board 
of  regents. 

History:     Enacted   March   12,   1872;    amended   March   30,   1874,   Code 
Amdts.  1873-4,  p.  31. 

§  1389.  PRESIDENT  OF  UNIVEBSITT.  The  president  of  the  university 
is  the  executive  head  of  the  institution  in  all  its  departments,  except  as  herein 
otherwise  provided. 

History:     Enacted  March   12,   1872. 

§  1390.  DTTTIE8  OF  PRESIDENT.  He  must,  subject  to  the  board  of  re- 
gents, give  general  direction  to  the  practical  affairs  of  the  several  colleges, 
and  in  the  recess  of  the  board  of  regents  may  remove  any  employee  or  sub- 
ordinate officer  not  a  member  of  any  faculty,  and  supply  for  the  time  being 
any  vacancies  thus  created ;  and  until  the  regents  otherwise  direct  he  is  charged 
with  the  duties  of  one  of  the  professorships. 

History:     Enacted   March   12,   1872. 

§  1391.  60VEBNMENT  AND  DISCIPLINE.  The  immediate  government 
of  the  several  colleges  is  intrusted  to  their  respective  faculties,  each  of  which 
must  have  its  own  organization,  regulate  its  own  affairs,  and  may  recommend 
the  course  of  study  and  the  text-books  to  be  used. 

History:     Enacted   March   12,   1872. 

§  1392.  STUDENTS.  Any  resident  of  California  of  the  age  of  fourteen 
years  or  upwards,  of  approved  moral  character,  may  enter  himself  in  the 
university  as  a  student  at  large,  and  receive  tuition  in  any  branches  of  instruc- 
tion at  the  time  when  the  same  are  given  in  their  regular  course,  on  such 
terms  as  the  board  of  regents  may  prescribe. 

History:     Enacted   March   12,   1872. 

1.  Arbitrary  ezclnsion  of  stndent.  ex  reL  Stallard  va.  White,   SS  Ind.  278,  42 

2.  Females  entitled  to  admission.  Am.  Rep.  496. 

1.     ARBITRART    BXCl.tJSI01f    OF    STIT-  *■     ™MAI.BS    ARB    BNTITLBD    TO    BB 

DENT  cannot  be  made.     Right  of  admission  ADMITTBD  as  students  to  university  and  to 

may  be  postponed  where  there  is  not  suf-  collegres     affiliated     therewith.  —  Polta     va. 

flcient  room  or  where  applicant  Is  not  suf-       Hoge.  64  Cal.  28.  85.  

liclently  qualified  in  learning,  but  it  cannot  See   Const.  1879  art.   DC  i9;   HBlflVIIfG»S 

be   materially  abridged  by   trustees.— State  GENERAL  LAHTS  p.  IxxxviL 

§  1393.  FEES  AND  RATES  OF  TUITION.  An  admission  fee  and  rate 
of  tuition  fixed  by  the  board  of  regents  must  be  required  of  each  pupil,  except 
as  herein  otherwise  provided. 

History:     Enacted  March   12.   1872. 


▼It*  III,  ek.  T,  art.  I.]  FREE    SCHOLARSHIP— BXAMINATIOlfS.  (889)      SS  1894-1890 

§  1394.    SAME.    [TXnTION  FREE  TO  RESIDENTS  OF  STATE,  WHEN.] 

As  soon  as  the  income  of  the  university  shall  permit,  adihission  and  tuition 
must  be  free  to  all  residents  of  the  state;  and  the  regents  must  so  apportion 
the  representation  of  students  according  to  population  that  all  portions  of 
the  state  may  enjoy  equal  privileges  therein. 

History:     Enacted   March   12,   1872. 

§1395.  FREE  SCHOLARSHIP.  If  approved  by  the  board  of  regents, 
scholarships  may  be  established  in  the  university  by  any  persons  for  the  pur- 
pose of  private  benefaction  or  of  affording  tuition  in  any  course  of  the  univer- 
sity, free  from  the  ordinary  charges,  to  any  scholar  in  the  public  schools  of 
the  state  who  may  distinguish  himself  in  study,  according  to  the  recommenda- 
tion of  his  teachers,  and  who  passes  the  examination  required  for  the  grade  at 
which  he  wishes  to  enter  the  university. 

Hf8tory:   Enacted  March  12, 1872,  founded  upon  Act  April  1, 1870,  Stats. 
1869-70,  p.  546. 

§  1386.  COLLEGES  MAY  BE  AFFILIATED  WITH  UNIVERSITT.  The 
board  of  regents  may  aflSliate  with  the  university  any  incorporated  college  of 
medicine,  law,  or  other  special  course  of  instruction,  upon  such  terms  as  may 
be  deemed  expedient;  and  such  college  may  retain  the  control  of  its  own 
property,  have  its  own  board  of  trustees,  faculties,  and  presidents,  respect- 
ively ;  and  the  students  of  such  colleges,  recommended  by  the  respective  facul- 
ties thereof,  may  receive  from  the  university  the  degrees  of  those  colleges. 

History:    Enacted  March  12,  1872,  founded  upon  {8  Act  March  23, 
1868,  Stata.  1867-8,  pp.  250-251. 

AflUated  eoUcsea. — See  HElfNING'S  GBNlSRAIi  ULWS  tit.  University  of  California. 

§  1887.  ANNUAL  EXAMINATION  FOB  DEOBEES.  [STUDENTS  NOT 
BESIDENT  AT  UNIVEESITY.]  The  examinations  for  degrees  must  be 
annual.  Students  who  have  passed  not  less  than  a  year  as  residents  in  any 
college,  academy,  or  school  in  this  state,  and  who,  after  examination  by  the 
faculty  thereof,  are  recommended  by  them  as  proficient  candidates  for  any 
degree  in  any  regular  course  of  the  university,  must  be  examined  therefor  at 
the  annual  examination;  and  on  passing  such  examination  may  receive  the 
degree  and  diploma  for  that  course,  and  rank  as  graduates. 

History:     Enacted  March   12,   1872. 

§  1398.  SAME.  [STUDENTS  BESIDENT  AT  UNIVEBSITY.]  All  stu- 
dents of  the  university  who  have  been  residents  thereat  for  not  less  than  one 
year,  and  all  graduates  thereof,  may  present  themselves  for  examination  in 
any  course  at  the  annual  examinations,  and,  on  passing  such  examination,  may 
receive  the  degree  and  diploma  of  that  course. 

History:     Enacted  March  12,  1872;    amended  March   30,   1874^   Code 
Amdts.  1873-4,  p.  81. 

§  1399.  SAKE.  [METHOD  OF  DETEBMINATION  AT.]  Upon  such  ex- 
aminations  each  professor  and  instructor  of  that  course  may  cast  one  vote,  by 
ballot,  upon  each  application  for  recommendation  to  the  board  of  regents  for 
a  degree. 

History:     Enacted  March    12,   1872. 
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§1400.    DEGREES   TO    OBADUATES   OF   AFFILIATEO    COLLEGES. 

Graduates  of  the  College  of  California,  and  of  any  incorporated  college  affilia- 
ted with  the  university,  may  receive  the  degrees  from  and  rank  as  graduates 

of  the  university. 

History:    Enacted  March   12,   1872. 

§  1401.  OERTIFIOATES  OF  PEOFIOIENCY.  The  board  of  regents  may 
also  confer  certificates  of  proficiency  in  any  branch  of  study  upon  such 
students  of  the  university  as  upon  examination  are  found  entitled  to  the  same. 

History:     Enacted   March   12,   1872. 

§  1402.  DEGREES.  The  proper  degree  of  each  college  must  be  conferred 
at  the  end  of  the  course  upon  such  students  as,  having  completed  the  same, 
are  found  proficient  therein. 

History:    Enacted  March   12,   1872. 

§  1403.  DEGREES  IN  COLLEGE  OF  LETTERS.  The  degree  of  bachelor 
of  arts,  and  afterwards  the  degree  of  master  of  arts,  in  usual  course,  must  be 
conferred  upon  the  graduates  of  the  college  of  letters. 

History:     Enacted  March   12,   1872. 

§  1404.  SYSTEM  OF  MANUAL  LABOR  IN  CONNECTION  WITH  AGRI- 
CULTURAL  COLLEGE.  A  system  of  moderate  manual  labor  must  be  estab- 
lished in  connection  with  the  agricultural  college,  upon  its  agricultural  and 
ornamental  grounds,  for  practical  education  in  agricultural  and  landscai>e 
gardening. 

History:   Enacted  March  12,  1872,  founded  upon  §  4  Act  March  23,  1868, 
Stats.   1867-8,  p.   249. 

§  1405.  SECTARIAN,  ETC.,  TESTS  PROHIBITED.  No  sectarian,  politi- 
cal, or  partisan  test  must  ever  be  allowed  or  exercised  in  the  appointment  of 
regents,  or  in  the  election  of  professors,  teachers,  or  other  officers  of  the  uni- 
versity, or  in  the  admission  of  students  thereto,  or  for  any  purpose  whatso- 
ever; nor  must  the  majority  of  the  board  of  regents  be  of  any  one  religious 
sect  or  of  no  religious  belief. 

History:    Enacted  March  12,  1872,  founded  upon  Act  March  23,  1868, 

Stats.  1867-8,  pp.  248-259. 

See    Const.    1879    art.    IX    §9;    HBNNTlfG>8    GBNBRAL  LAWS  p.  IzzxrlL 


Ttt.  Ill,  ^  I,  art.  II.]  VHIVBRSITY— BNDOWMKNT  OF»  <M1)  i  141S 

ARTICLE  n. 

ENDOWMENT    OP    THE    UNIVERSITY, 
9 1415.    Endowment. 

§1415.  ENDOWMENT.  The  endorsement  [endowment]  of  the  univer- 
sity is: 

1.  The  proceeds  of  the  sale  of  the  seventy-two  sections  of  land  granted  to 
the  state  for  a  seminary  of  learning. 

2.  The  proceeds  of  the  ten  sections  of  land  granted  to  the  state  for  public 
buildings. 

3.  The  income  derived  from  the  investments  of  the  proceeds  of  the  sale  of 
the  lands  or  of  the  scrip  therefor,  or  of  any  part  thereof,  granted  to  this  state 
for  the  endowment,  support,  and  maintenance  of  at  least  one  college  where 
the  leading  object  shall  be — ^without  excluding  other  scientific  and  classical 
studies,  and  including  military  tactics — to  teach  such  branches  of  learning  as 
are  related  to  agriculture  and  the  mechanic  arts. 

4.  The  income  of  the  fund  set  apart  by  "An  act  for  the  endowment  of  the 
University  of  California,"  approved  April  second,  eighteen  hundred  and 
seventy,  which  is  continued  in  force. 

6.  The  state  of  California,  in  its  corporate  capacity,  may  take  by  grant,  gift, 
devise,  or  bequest,  any  property  for  the  use  of  the  university,  and  hold  the 
same,  and  apply  the  funds  arising  therefrom,  through  the  regents  of  the  uni- 
versity, to  the  support  of  the  university,  as  provided  in  article  nine,  section 
four,  of  the  constitution. 

7.  The  regents  of  the  university,  in  their  corporate  capacity,  may  take,  by 
grant,  gift,  devise,  or  bequest,  any  property  for  the  use  of  the  university,  or  of 
any  college  thereof,  or  of  any  professorship,  chair,  or  scholarship  therein,  or 
for  the  library,  an  observatory,  workshops,  gardens,  greenhouses,  apparatus, 
a  students'  loan  fund  or  any  other  purpose  appropriate  to  the  university;  and 
such  property  shall  be  taken,  received,  held,  managed,  and  invested,  and  the 
proceeds  thereof  used,  bestowed,  and  applied  by  the  said  regents  for  the  pur- 
poses, provisions,  and  conditions  prescribed  by  the  respective  grant,  gift, 
devise,  or  bequest. 

8.  The  regents  of  the  university  may  invest  any  of  the  permanent  funds  of 
the  university,  which  are  now  or  hereafter  may  be  in  their  custody,  in  pro- 
ductive, unencumbered  real  estate  in  this  state,  subject  to  the  power  of  the 
legislature  to  control  or  change  such  investments,  excepting  such  as,  by  the 
terms  of  their  acquisition,  must  be  otherwise  invested. 

9.  If,  by  the  terms  of  any  grant,  gift,  devise,  or  bequest,  such  as  are  de- 
scribed in  the  preceding  sixth  and  seventh  subdivisions,  conditions  are  imposed 
which  are  impracticable  under  the  provisions  of  the  Civil  Code,  such  grant, 
gift,  devise,  or  bequest,  shall  not  thereby  fail,  but  such  conditions  shall  be  re- 
jected, and  the  intent  of  the  donor  carried  out  as  near  as  may  be. 

H (story:     Enacted  March   12,   1872;    amended   March   80,   1874,   Code 
Amdta.  1873-4,  p.  31. 

1.  Applied   eited,  eonatmed,  referred  to.  i*    applibd,  citbd,  coBrsTRUBB,  rb- 

2.  Exemption  from  taxation.  FBRRBD  TO,  etc.  In:    HoHister  vs.  Sher- 
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man,  €8  Cal.  38,  89  (cited);   Estate  of  Royer,  Sate  of  laadM  of  mm4L  to  rapport  VBlTemlty. 

123  Cal.  614,  619,  56  Pac.  Rep.  461,  44  L.  R.  ^See  post  H  3633-8636. 

A.  364  (cited).  The  resents    are   aot   pabUe   ofllcem    and 

2.     BXBHPTION    FROM    TAXATION    ex-  ^^^   ^o*   individually   liable   to   one   Injured 

tends  to  property  taken  by  grrant,  gift,  de-  by  defective  electric  wires  on  premises  of 

vise,  or  bequest.— HoUister  vs.  Sherman,  68  university.— Lundy  vs.  Delmas.  104  CaL  6S6. 

Cal.  88,  88.  ^^^*  ^^  ^^^'  ^^^'  ^^^»  26  I*  R.  A.  651. 


ARTICLE  in. 

REGENTS   OP  JTHB   UNIVERSITY. 

9  1425.    TTmversity  controlled  by  regents.  9  1433.    Income  arising  from  endowment  at 
§  1426.    Sixteen  regents  appointed  by  the  gov-  disposition  of  regents. 

emor.  9 1434.    Fund   to   be   set  apart   for   current 
§  1427.    Six  other  regents,  appointment  of.  expenses. 

§  1428.    Vacancies.  « ^^^'    Funds    may   be    drawn    from    state 

9  1429.    President  of  the  board.  .  ,  .o«     o  *l^^7*       s  u  -i^- 

Ji^on     n« ^  91436.    Construction  of  buildings. 

lltl^'    S        r        .  ♦•  51437.     Same.     [Plan  of  construction,  etc-l 

91431.  Regents  receive  no  compensation.  51433,    q^^^^^     [Construction,  etc.   ti  be  let 

9 1432.  General   powers   and   duties   of   re-  to  lowest  bidder.] 

gentA,  91439.    Temporary  buildings. 

§  1426.  XJNIVERSITT  CONTROLLED  BY  REGENTS.  The  university  is 
ander  the  control  of  a  board  of  regents,  consisting  of  twenty-two  members; 
bnt  the  president  of  the  university,  for  the  time  being,  shall  be  a  member  of 
the  board  of  regents,  by  virtue  of  his  office. 

History:  Enacted  March  12^  1872,  founded  npon  99  1-11  Act  March  23, 
1868,  Stats.  1867-8,  pp.  248-252;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  33. 

Resents  are  civil  execatlTe  ofllcem. — See  IfesllflT^Bce  of  corpomtloa,  whea  mot  ncs- 

ante  9  343.  IIscmcc    of   Its    oflleera.  —  See    monosrraphie 

Public    oflleera,    what    are.  —  See    mono-  note  48  Am.  St.  Rep.  924. 
Sraphlc  note  68  Am.  St  Rep.  181,  190. 

§  1426.  SIXTEEN  REGENTS  APPOINTED  BY  THE  OOVEBNOB.  Six- 
teen  members  of  the  board  are  appointed  by  the  governor,  with  the  advice  and 
consent  of  the  senate.    Their  term  of  office  is  sixteen  years. 

History:    Enacted  March   12,   1872. 

§  1427.  SIX  OTHER  REGENTS,  APPOINTMENT  OF.  Six  members  of 
the  board  hold  by  virtue  of  other  offices,  as  provided  in  section  three  hundred 
and  fifty-three.  History:    Enacted  March   12,   1872. 

B2x  ofldo  rescntjk — See  ante  f  86S. 

§  1428.  VACANCIES.  Whenever  a  vacancy  occurs  in  the  board,  the  gov- 
ernor must  appoint  some  person  to  fill  it,  and  the  person  so  appointed  holds 
for  the  remainder  of  the  term. 

History:    Enacted   March   12,   1872. 

§  1429.    PRESIDENT  OF  THE  BOARD.    The  governor  is  president  of  the 

board.  History:     Enacted  March  12,   1872. 

§  1430.    QUORUM.    Seven  members  constitute  a  quorum  of  the  board. 

History:    Enacted  March  12,  1872. 

§  1431.  REGENTS  RECEIVE  NO  COMPENSATION.  The  members  re- 
ceive no  compensation. 

History:     Enacted   March   12,   1872. 


1M.  m,  eh.  ly  art.  m.]     POWBRS  AND  DUTIES  OF  RBGBNTS— IHCOIIB.     (943)  81 14SS,  14S3 

§  1432.  OENEBAL  P0WEB8  AND  DUTIES  OF  REGENTS.  The  powers 
and  duties  of  the  board  of  regents  are  as  follows : 

1.  To  meet  at  such  times  and  places  as  their  rules  may  prescribe,  or  at  the 
call  of  the  president  of  the  board. 

2.  To  control  and  manage  the  university  and  its  property. 

3.  To  prescribe  rules  for  their  own  government  and  for  the  government  of 
the  university. 

4.  To  adopt  and  prescribe  rules  for  the  government  and  discipline  of  the 
cadets. 

5.  To  receive,  in  the  name  of  the  state,  or  of  the  board  of  regents,  as  the  case 
may  be,  all  property  donated  to  the  university. 

6.  To  choose  a  president  of  the  university,  the  professors,  and  other  officers 
and  employees  of  the  university,  prescribe  their  duties,  fix  and  provide  for 
the  payment  of  their  salaries. 

7.  To  fix  the  qualifications  for  admission  to  the  benefits  of  the  university. 

8.  To  fix  the  admission  fee  and  rates  of  tuition. 

9.  To  appoint  a  secretary  and  treasurer,  prescribe  their  duties,  and  fix  and 
provide  for  the  payment  of  their  compensation. 

10.  To  remove,  at  pleasure,  any  officer,  professor,  or  employee  of  the  uni- 
versity. 

11.  To  supervise  the  general  courses  of  instruction,  and,  on  the  recommenda- 
tion of  the  several  faculties,  prescribe  the  authorities  and  text-books  to  be  used 
in  the  several  colleges. 

12.  To  confer  such  degrees,  and  grant  such  diplomas,  as  are  usual  in  uni- 
versities, or  as  they  deem  appropriate. 

13.  To  establish  and  maintain  a  museum. 

14.  To  establish  and  maintain  a  library. 

15.  To  take  immediate  measures  for  the  permanent  improvement  and  plant- 
ing of  the  university  grounds. 

16.  To  keep  a  record  of  all  their  proceedings. 

17.  Through  the  president  of  the  university,  to  report  to  the  governor  the 
progress,  condition,  and  wants  of  each  of  the  colleges  embraced  in  the  univer- 
sity, the  course  of  study  in  each,  the  number  of  professors  and  students,  the 
amount  of  receipts  and  disbursements,  together  with  the  nature,  cost,  and 
results  of  all  important  investigations  and  experiments,  and  such  other  in- 
formation as  they  may  deem  important. 

Hfstory:    Enacted  March   12,  1872:    amended  March   80,   1874,  Code 
Amdts.  1873-4,  p.  33. 

• 

T#  reeeire  donatloao,  spcelnieMS,  etc.,  from  Blty. — Act  prohibiting:  Is  constitutional. — Ex 
•tate  seolofflcml  avrrey*— See  ante  §  550.  parte  McClain,  61  CaL  486,  437,  44  Am.  Rep. 

Sale  of  U««or  wtthlm  oao  nlle  of  nnlTor-       664. 

§  1433.  INOOME  ABISINO  FROM  ENDOWMENT  AT  DISPOSITION  OF 
REOENTS.  The  entire  income  arising  from  the  endowment  is  subject  to  the 
trusts  at  the  disposition  of  the  board  of  regents  for  the  support  of  the  uni- 
versity. 

History:    Enacted  March   12,   1872. 


It  of  ■MitvMr*  *iie  reseats  of  unl-      mortgagred  property  for  purposes  of  taza- 
versity  must  be  deducted  from  valuation  of      tlon. — People  ex  rel.  Johnson  vs.  Supervls- 
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ora  of  San  Francisco.  77  Cal.  186,  188,  19  County,  129  Cal.  297»  29t«  61  Pac.  Rep. 
Paa    Rep.    267;     Henne    vs.    Los    Angreles       1081. 

§  1434.    FUND  TO  BE  SET  APART  FOB  OUBBENT  EXPENSES.    For 

the  current  expenditures  of  the  university  specific  sums  of  money  must  be  set 
aside,  out  of  the  funds  at  their  disposal,  by  the  board  of  regents,  which  are 
subject  to  the  warrants  of  the  president  of  the  board,  drawn  upon  the  treas- 
urer of  the  university  in  pursuance  of  the  orders  of  the  board  of  regents. 

History:     Enacted  March   12,   1872. 


Income  of  perpetual  endowment  fond  to  be  used  for  current  eaqpensea  (act  1878). — 
See  HBNNING'S  GBNBRAL.  LA^WS  p.  IxxxviL 

§1435.    FUNDS  KAY  BE  DBAWN  FBOM  STATE  TBEASUBY.     AU 

moneys  which  may  at  any  time  be  in  the  state  treasury,  subject  to  the  use  of 
the  board  of  regents,  may  be  drawn  therefrom  by  the  president  of  the  board, 
apon  the  order  of  the  board,  in  favor  of  the  treasurer  of  the  university. 

History:     Enacted   March   12,   1872;    amended  March   80,   1874,   Ck>de 
Amdts.  1873-4,  p.  35. 

unthdrawal  of  moneys  of  university  de-  appropriation  Is  necessary.  —  University  of 
posited  in  state  treasury  may  be  by  resolu-  California  vs.  January.  66  CaL  607,  608,  5 
lion  of  regrents.   and  no  other  warrant  or      Pac.  Rep.  376. 

§  1436.  OONSTBUCTION  OF  BUILDINaS.  The  regents  must  cause  to 
be  constructed  such  buildings  as  are  needed  for  the  use  of  the  university. 

History:     Enacted  March   12,   1872. 

§  1437.  SAME.  [PLAN  OF  OONSTBUCTION,  ETC.]  The  plan  adopted 
in  the  construction  of  buildings  must  provide  separate  buildings  for  separate 
uses,  and  so  group  all  such  buildings  that  a  central  building  may  bring  the 
whole  in  harmony  as  part  of  one  design. 

History:     Enacted  March   12,   1872. 

§1438.  SAME.  [OONSTBUCTION,  ETC.,  TO  BE  LET  TO  LOWEST 
BIDDEB.]  The  construction  and  furnishing  of  the  buildings  must  be  let 
out  to  the  lowest  responsible  bidder,  after  advertisement  for  not  less  than  ten 
days  in  at  least  two  daily  newspapers  published  in  the  city  of  San  Francisco; 
but  the  regents  may  reject  any  bid,  and  advertise  anew. 

History:     Enacted   March   12,   1872. 

§1439.  TEMPOBABY  BUILDINaS.  Until  the  university  buildings  are 
ready  for  use  the  regents  may  make  temporary  arrangements  for  buildings  at 
Oakland* 

History:    Enacted  Maieh  12,   1872. 
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ARTICLE  IV. 

SHCRBTARY  OF   THB   BOARD  OF   REOENT& 

1 1449.     Qnaliflcations   and  choice   of   secro-      9  1450.    Residence  and  dnties  of  secretary, 
tary.  S  1451.     Term  and  compensation. 

§  1449.  QUALIFICATIONS  AND  CHOICE  OF  SECRETARY.  A  prac< 
tical  agriculturist,  competent  to  superintend  the  working  of  the  agricultural 
farm  and  to  discharge  the  duties  of  secretary  of  the  board  of  regents,  must  be 
chosen  by  the  board  as  their  secretary. 

History:    Enacted  March  12,  1872,  founded  upon  §§4-17  Act  March  23, 
1868,  Stats.  1867-8,  pp.  249-255. 

§1460.  RESIDENCE  AND  DUTIES  OF  SECRETARY.  The  secretary 
must: 

1.  Reside  and  keep  his  office  at  the  seat  of  the  university; 

2.  Keep  a  record  of  the  transactions  of  the  board  of  regents,  which  must  be 
open  at  all  times  to  the  inspection  of  any  citizen  of  this  state ; 

3.  Have  the  custody  of  all  books,  papers,  documents,  and  other  property 
which  may  be  deposited  in  his  office ; 

4.  Keep  and  file  all  reports  and  communications  which  may  be  made  to  the 
university  appertaining  to  education,  science,  art,  husbandry,  mechanics,  or 
mining; 

5.  Address  circulars  to  societies  and  others,  soliciting  information  upon  the 
latest  and  best  modes  of  culture  of  the  products  adapted  to  the  soil  and  cli- 
mate of  the  state,  and  on  all  subjects  connected  with  field  culture,  horticulture, 
stock  raising,  and  the  dairy ; 

6.  Correspond  with  established  schools  of  mining  and  metallurgy  in  Europe, 
and  obtain  information  respecting  the  improvements  of  mining  machinery 
adapted  to  California; 

7.  Correspond  with  the  patent  office  at  Washington,  and  with  the  repre- 
sentatives of  the  government  of  the  United  States  abroad,  to  procure  contri- 
butions to  agriculture  from  these  sources ;  receive  and  distribute  seeds,  plants, 
shrubbery,  and  trees  adapted  to  our  climate  and  soils,  for  the  purposes  of 
experiment ; 

8.  Obtain  contributions  to  the  museums  and  the  library  of  the  university ; 

9.  Keep  a  correct  account  of  all  the  executive  acts  of  the  president  of  the 
university ; 

10.  Keep  an  accurate  account  of  all  moneys  received  into  the  treasury  or 
paid  therefrom; 

11.  Distribute  the  seeds,  plants,  trees,  and  shrubbery  received  by  him,  and 
not  needed  by  the  university,  equally  throughout  the  state,  to  farmers  and 
others  who  will  agree  to  cultivate  them  properly  and  return  to  the  secretary's 
office  a  reasonable  proportion  of  the  products  thereof,  with  a  statement  of 
the  mode  of  cultivation,  and  such  other  information  as  may  be  necessary  to 
ascertain  their  value  for  cultivation  in  the  state ; 

12.  Publish  from  time  to  time  in  the  newspapers  oif  the  state,  free  of  charge, 
information  relating  to  agriculture,  the  mechanic  arts,  mining,  and  metallurgy. 

Hiatory:    Enacted  March  12,  1872,  founded  upon  §§  15-17  Act  March  23, 
1868,  Stats.  1867-8,  pp.  254-255. 
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§  1451.    TERM  AND  COMPENSATION.    The  secretary  holds  office  at  the 
pleasure  of  and  receives  the  compensation  fixed  by  the  board. 

History:    Enacted  March  12,  1872,  founded  upon  S  15  Act  March  23, 
1868,  Stats.  1867-8,  p.  254. 


ARTICLE  V. 

ACADEMIC    SENATE    OF    THE    UNIVERSITY. 

§  1461.    Academic  senate.  S  1463.    Proceedings  of* 

§  1462.    General  powers  of* 

§  1461.  AOADEMIO  SENATE.  The  academic  senate  is  composed  of  the 
faculties  and  instructors  of  the  university. 

Hf story:    Enacted  March  12,  1872,  founded  upon  S  18  et  seq.  Act  March 
23,  1868,  Stats.  1867-8,  p.  255  et  seq. 

Applied,  cited,  con^tmed,  referred  to,  etc.»  in:  Estate  of  Royer,  123  CaL  614,  619,  56 
Pac.  Rep.  461,  44  L.  R.  A.  864. 

§  1462.    GENERAL  POWERS  OF.    The  senate  must  conduct  the  general 

administration  of  the  university,  regulate  the  general  and  special  courses  of 

instruction,  receive  and  determine  all  appeals  from  acts  of  discipline  enforced 

by  the  faculty  of  any  college,  and  exercise  such  other  powers  as  the  board  of 

regents  may  confer  upon  it. 

History:    Enacted  March  12,   1872. 

§  1463.  PROCEEDINGS  OF.  Its  proceedings  must  be  conducted  accord- 
ing to  the  rules  of  order  adopted  by  it,  and  every  person  engaged  in  instruction 
in  the  university  may  participate  in  its  discussions ;  but  the  right  of  voting  is 
confined  to  the  president  and  the  professors. 

History:     Enacted  March   12,   1872. 


ARTICLE  VI. 

UNIVERSITY    CADETa 

S  1473.    University  cadets.  §  1476.    Retired  officers  of. 

§  1474.    Officers  of.  §  1477.    Eeport  of  military  instructor. 

§  1475.    Equipment  of. 

§  1473.  UNIVERSITY  CADETS.  The  students  of  the  university  must  be 
organized  into  a  body  known  as  the  ''University  Cadets." 

History:    Enacted  March  12,  1872,  founded  upon  §  1  Act  March  4^  1870, 
Stats.  1869-70,  p.  119. 

§  1474.  OFFICERS  OF.  The  officers  of  cadets,  between  and  including  the 
ranks  of  second  lieutenant  and  colonel,  must  be  selected  by  the  chief  military 
instructor,  with  the  assent  of  the  president  of  the  university,  and  must  be 
commissioned  by  the  governor. 

History:     Enacted  March   12,   1872;    amended  March   30,   1874,   Code 
Amdts,  1873-4,  p.  35. 

§1476.  EQUIPMENT  OF.  The  adjutant-general  of  the  state  must  issue 
such  arms,  munitions,  accoutrements,  and  equipments  to  the  university  cp^dets 
as  the  board  of  regents  may  require  and  the  governor  approve. 

History:     Enacted   March   12,   1872;    amended   March   30,   1874,   Code 
Amdts.  1873-4,  p.  35. 


nt.IU,eh.II.] 
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§  1476.  RETIBED  OFFICEBS  OF.  Upon  graduating,  or  retiring  from  the 
mii^ersity,  such  officers  may  resign  their  commissions  or  hold  the  same  as 
retired  officers  of  the  nniversity  cadets,  liable  to  be  called  into  service  hy  the 
gOYemor  in  case  of  war,  invasion,  insurrection,  or  rebellion. 

History:    Enacted  March  12,   1872. 

§  1477.  BEPOBT  OF  MILITABY  INSTSUCTOR.  The  military  instructor 
must  make  quarterly  reports  to  the  adjutant-general  of  the  state,  showing  the 
number,  discipline,  and  equipments  of  the  cadets. 

,    History:    Enacted  March  12,  1872. 


CHAPTER  TL 

STATE   NORMALi   8CHOOU 

[The  following  chapter  is,  for  the  most  party  a  condensation  from  the  Act  April  4,  1870, 
tots.  1869-70,  pp.  787-791.] 


\  1487.    Object  of  school.  §  1499. 

(1488.  Under  control  of  board  of  tmstees.  §1500. 
SH89.    Normal-school  trustees,  powers  of. 

5 1490.  Begular  meetings  of  board.  §  1501. 

5 1491.  Special  meetings  of  board.  §  1502. 
(1492.    Time  and  place  of  meeting  of  joint 

board.  §  1503. 

S 1493.  Apportionment  of  pupils  (repealed).  §  1504. 
§1494.    General  qualifications  for  admission 

as  pupils.  §  1505. 

5 1495.  Pupils  from  state  at  large. 

5 1496.  Pupils  from  other  states.  §  1506. 
{1497.    Pupils  to  file  certain  declaration. 

S 1498.    Competitive      examinations      before      §  1507. 
county  boards  (repealed). 


Manner  of  examination   (repealed). 

Persons  passing  to  be  admitted  as 
pupils,  in  what  order  (repealed). 

President  to  make  annual  report. 

Principal  may  be  permitted  to  at- 
tend county  institutes. 

Normal  diplomas  of  graduation. 

Secretary  and  board  of  trustees  (re- 
pealed). 

Du.y  of  superintendent  of  public  in- 
struction. 

Biennial  appropriation  to  be  made 
(repealed). 

Moneys,  how  expended* 


§1487.    OBJECT  OF  SCHOOL.    The  state  normal  schools  have  for  their 

objects  the  education  of  teachers  for  .the  public  schools  of  this  state. 

History:   Enacted  March  12,  1872;   amended  March  15,  1887,  Stats,  and 
Amdts.  1886-7,  p.  137. 

Applied,  cited,  coBstnied,  referred  to,  eta,  Iformal-Mckool    board    of    eommoB-sekool 

in:    Ex  parte    Palmer,   86   Cal.   631.   632,   26  ■ystem. — See  Const  1879  art  DC  S  6;    HBN- 

Pae.  Rep.  130   (erroneously  cited  for  S1487  NurcPS  OBlfBRAIi  LAWS  p.  Ixzxvlt 
Pen.  Code). 

§  1488.  UNDER  CONTROL  OF  BOARD  OF  TRUSTEES.  The  state  nor- 
mal schools  shall  be  under  the  management  and  control  of  boards  of  trustees, 
constituted  as  provided  in  section  three  hundred  and  fifty-four  of  the  Political 
Code  of  the  state  of  California. 

History:    Enacted  March  12,  1872;  amended  March  15,  1887,  Stats,  and 
Amdts.  1886-7,  p.  137. 

HBlflflNG^S  GESNBRAL  LAWS  tit  "Normal 


See  ante  i  345. 
▲cto    relattnir    to 


normal    acbools.  —  See      Schools"  p.  999  et  seq. 


§  1489.  NORMAL  SCHOOL  TRUSTEES,  POWERS  OF.  The  powers  and 
duties  of  each  board  of  trustees  are  as  follows : 

1.  [SeCTOtary.]  To  elect  a  secretary,  who  shall  receive  such  salary  (not  to 
exceed  one  hundred  and  fifty  dollars  per  annum)  as  may  be  allowed  by  the 
board ; 

2.  [Rules.]  To  prescribe  rules  for  their  government  and  the  government 
of  the  school ; 
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3.  To  prescribe  rules  for  the  report  of  officers  and  teachers  of  the  school, 
and  for  visiting  other  schools  and  institutions; 

4.  [Supplies.]  To  provide  for  the  purchase  of  school  apparatus,  furniture, 
stationery,  and  text-books  for  the  use  of  pupils ; 

5.  [Establish  grades.]  To  establish  and  maintain  model  and  training 
schools  of  the  primary  and  grammar  grades,  and,  in  their  discretion,  of  the 
kindergarten  grade,  and  to  require  the  students  of  the  normal  schools  to  teach 
and  instruct  classes  therein ; 

6.  [President  and  teachers.]  To  elect  the  president  of  the  school,  and  to 
elect  the  teachers,  upon  their  nomination  by  the  president  of  the  school,  fix 
their  salaries,  and  prescribe  their  duties;  provided,  that  after  the  president 
or  a  teacher  has  served  successfully  and  acceptably  in  the  school  for  the 
period  of  two  years  prior  to  or  after  the  passage  of  this  act,  his  or  her  appoint- 
ment thereafter  may,  at  the  discretion  of  the  board  of  trustees,  be  made  for 
a  term  not  to  exceed  four  years,  unless  removed  for  cause; 

7.  [Control  of  appropriations.]  To  control  and  expend  all  moneys  appro- 
priated for  the  support  and  maintenance  of  the  school,  and  all  moneys  received 
for  tuition  or  donations; 

8.  [Record  of.]  To  cause  a  record  of  all  their  proceedings  to  be  kept,  which 
shall  be  open  to  public  inspection  at  the  school ; 

9.  [Inspection  of  accounts,  etc.]  To  keep  open  to  public  inspection  an 
account  of  receipts  and  expenditures; 

10.  [Annual  report.]  To  annually  report  to  the  state  superintendent  of 
public  instruction  a  statement  of  their  transactions,  and  of  all  matters  per- 
taining to  the  school; 

11.  To  transmit  with  such  report  a  copy  of  the  president's  annual  report; 

12.  [May  revoke  diplomas;  notice  and  hearing.]  To  revoke  any  diploma  by 
them  granted,  on  receiving  satisfactory  evidence  that  the  holder  thereof  is 
addicted  to  drunkenness,  is  guilty  of  gross  immorality,  or  is  reputedly  dis- 
honest in  his  dealings;  provided,  that  such  person  shall  have  at  least  thirty 
days'  previous  notice  of  such  contemplated  action,  and  shall,  if  he  ask  it,  be 
heard  in  his  own  defense. 

History:  Enacted  March  12,  1872;  amended  March  80,  1874,  Coda 
AmdtB.  1873-4,  pp.  75-76;  March  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  137; 
March  29,  1897,  Stats,  and  Amdts.  1897,  p.  234;  March  8,  1899,  Stats,  and 
Amdts.  1899,  pp.  77-78;  February  28,  1905,  Stats,  and  Amdts.  1905, 
pp.   25-26. 

1.  Applied,  cited,  construed,  referred  to.  no  rules  under  power  grfven  to  joint  board. 

2.  No  limit  to  times  of  admission.  They  can  make  only  such  regrulatlons  as 
S,  4.  Bules  of  local  and  joint  board — Conflict.      may  reasonably  be  said  to  be  rules  for  their 

1.  APPLIED,  CITED,  CONSTRUED,  RE-  f  ovcrnment  and  government  of  school  not 
FBRRED  TO,  etc..  In:   Miller  v..  Dalley.  ISe       l"^^'!^*"'^?,^  ^^^^  "?f ^*^°  ^?r/"  f  ?"  ^°IV 

Cal.   212.   216:  217    68  Pao.  Rep.   1029    (con-       ^^^  '"^  "^^noo*  ^''"*'''  ^"  ^""^^  ^^^'  "^ 
strued).  *'  ^  68  Pac.  Rep.  1029. 

2.  NO  LIMIT  AS  TO  NUMBER  OF  TIMESI  *•  l^cal  board  cannot  set  up  arbitrary 
PERSON  MAY  BE  ADMITTED  is  placed  by  Standard  of  lU  own  either  as  to  standard 
statute,  and  there  Is  no  limit  to  number  of  of  admission,  studies  to  be  pursued,  or  time 
efforts  qualified  person  may  make  to  fit  ^^  standard  for  grraduatlon.  for  these  powers 
himself  for  teaching:  by  taking  this  normal  **"«  conferred  on  Joint  board.— Miller  vs. 
course,  and  there  is  no  maximum  age  limit.  Dalley,  136  Cal.  212.  218.  68  Pac.  Rep.  1029. 
— ^Miller  vs.  Dalley.  136  Cal.  212.  217,  68  Pao.  Acta    relatlnfp    to    normal    acliooU.  —  Seo 


Rep.  1029.  HENNINCS  GENERAL  LAWS  tit.   "Normal 

8,     RULES      OF      liOCAL      AND      JOINT       Schools"  p.  999  et  seq. 
BOARD—CONFLICT.— Local  board  can  make  Joint  boMrd  of  tnutoM. — See  post  8  1491 


lit.  Ill,  cM.  II.J  MfiSBTIKOS    OF    BOARD— PLACfiS    OF.  (849)        U 1490-1402 

§  1490.  BEOULAB  MEETINGS  OF  BOABD.  Each  board  of  trustees  must 
hold  two  regular  meetings  in  each  year,  and  may  hold  special  meetings,  at  the 
call  of  the  secretary,  when  directed  by  the  chairman. 

History:    Enacted  March  12,  1872;   amended  March  15,  1887,  Stats,  and 
Amdts.  1886-7,  p.  138. 

§  1491.  SPECIAL  MEETINGS  OF  BOABD.  The  time  and  place  of  regu- 
lar  meetings  must  be  fixed  by  the  by-laws  of  the  board.  The  secretary  must 
give  written  notice  of  the  time  and  place  of  special  meetings  to  each  member 
of  the  board.  Each  member  shall  be  allowed  his  expenses  in  attending  the 
meetings  of  the  board,  the  bills  to  be  audited  the  same  as  any  bills  for  the 
maintenance  of  the  school. 

History:    Enacted  March  12,  1872;   amended  March  15,  1887,  Stats,  and 
Amdts.  1886-7,  p.  138;   March  29,  1897,  Stats,  and  Amdts.  1897,  p.  235. 

§  1492.  TIME  AND  PLACE  OF  MEETING  OF  JOINT  BOABD.  There 
shall  be  a  joint  board  of  state  normal  school  trustees,  to  be  composed  of  the 
governor,  the  superintendent  of  public  instruction,  the  presidents  of  the  differ- 
ent state  normal  schools,  the  chairman  and  two  other  members  of  each  normal 
school  board.  The  two  members  besides  the  chairman  of  each  local  board 
shall  be  selected  by  the  respective  local  boards  for  every  joint  meeting.  Said 
jomt  board  shall  meet  on  the  second  Friday  of  April  in  each  year,  alternately 
at  the  different  state  normal  schools.  The  first  meeting  after  the  passage  of 
this  act  shall  be  at  San  Diego,  the  second  meeting  at  San  Francisco,  the  third 
at  San  Jose,  the  fourth  at  Chico,  and  the  fifth  at  Los  Angeles.  Thereafter  the 
places  of  meeting  shall  be  in  the  order  mentioned  above.  Special  meetings 
may  be  called  at  any  time  and  at  any  place  by  the  governor  for  the  transaction 
of  any  urgent  business  affecting  the  welfare  of  any  or  all  the  state  normal 
schools,  when  in  his  judgment  it  is  necessary.  The  governor  shall  be  ex  officio 
chairman  of  said  joint  board  of  normal  school  trustees. 

[General  powers  and  duties.]  The  powers  and  duties  of  said  joint  board 
of  normal  schools  trustees  are  as  follows : 

1.  To  prescribe  and  enforce  a  uniform  series  of  text-books  for  use  in  the 
state  normal  schools;  the  state  series  of  text-books  shall  be  used,  when  pub- 
lished, in  the  grades  and  classes  for  which  they  are  adapted. 

2.  To  prescribe  and  enforce  a  uniform  course  of  study  and  time  and  stan- 
dard for  graduation  from  the  state  normal  schools. 

3.  To  prescribe  a  uniform  standard  of  admission  for  students  entering  the 
normal  schools,  and  for  transfer  of  pupils  from  one  normal  school  to  another ; 
provided,  that  a  student  for  good  cause  may,  upon  recommendation  of  the 
president  of  the  school  from  which  he  seeks  to  be  transferred,  enter  any 
other  normal  school  and  without  examination  be  admitted  to  classes  cor- 
responding to  those  in  the  school  which  he  has  left. 

4.  To  sit  as  a  board  of  arbitration  in  matters  concerning  the  management 
of  each  state  normal  school  that  may  need  adjustment. 

5.  The  joint  board  shall  also  have  the  power  to  pass  any  general  regulations 
that  may  be  applied  to  all  the  state  normal  schools,  thus  affecting  their  well- 
being. 

6.  Members  in  attending  the  meetings  of  the  joint  board  shall  receive  mile- 
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age  while  in  actual  attendance  npon  the  meeting,  the  same  to  be  paid  out  of 
any  appropriation  made  by  the  legislature  for  that  purpose. 

7.  The  superintendent  of  public  instruction  shall  be  the  secretary  of  the 
joint  board.  The  secretary  shall  keep  a  full  record  of  all  proceedings  of  the 
joint  meetings  of  the  trustees,  and  shall  notify  the  secretary  of  each  board  of 
trustees  of  any  changes  made  in  the  course  of  study,  or  the  text-books  to  be 
adopted. 

History:  Enacted  March  12,  1872;  amended  March  15,  1887,  Stats,  and 
Amdts.  1886-7,  p.  138;  March  29,  1897,  Stats,  and  Amdts.  1897,  p.  235; 
March  8,  1899,  Stats,  and  Amdts.  1899,  p.  78;  March  16,  1903,  Stats,  and 
Amdts.  1903,  pp.  161-162. 


1.  Applied,  cited,  constmed,  referred  to. 

2.  Appellate  jurisdiction. 

3.  Admission  of  students. 

1.  APPLIED,  CITED,  CONSTRUBD,  RB- 
FBRRED  TO,  etc.,  in:  MiUer  vs.  Dalley.  136 
Cal.  212,  215,  218,  68  Fac  Rep.  1029  (con- 
strued). 

2*  APPESLLATES  JtnElISDICTION  In  mat- 
ter of  refusal  to  admit  student  to  one  of 
schools  Is  not  vested  in  Joint  board,  and 
party  refused  admission  is  not  called  upon 


to  appeal  to  joint  board  before  he  resorts 
to  courts. — Miller  vs.  Dailey,  136  CaL  212, 
216,  68  Pac  Rep.  1029. 

8.  ADMISSION  OF  STI7DENT  is  not  withtn 
Jurisdiction  of  joint  board.  Trial  and  ffOT- 
ernment  of  each  school  is  left  with  its  local 
board.  It  is  only  matters  of  ireneral  con- 
cern needing  adjustment  which  it  is  In- 
tended Joint  board  shall  arbitrate. — Miller 
vs.  Dailey,  136  CaL  212,  215,  68  Pac  |tepw 
1029. 


§  1493.    APPORTIONMENT  OF  PUPILS  (repealed). 

History:     Enacted  March   12,   1872;    repealed   March   SO,   1874,   Cod« 
Amdts.  1873-4,  p.  79. 

§1494.    OENEBAL  QUAUFIGATIONS  FOB  ADMISSION  AS  PUPILS. 

Every  person  admitted  as  a  pupil  to  the  normal  school  course  must  be: 

1.  Of  good  moral  character. 

2.  Of  sixteen  years  of  age. 

3.  Of  that  class  of  persons  who,  if  of  a  proper  age,  would  be  admitted  in  the 
public  schools  of  this  state  without  restriction. 

History:     Enacted  March   12,   1872;    amended   March   80,   1874,   Code 
Amdts.  1873-4,  p.  76. 

Applied,  cited,  conatmed,  referred  to,  etc..  In:    Miller  vs.  Dailey,  186  CaL  212,  216,   CS 
Pac  Rep.  1029   (cited). 

§  1495.  PUPILS  FROM  STATE  AT  LABOE.  Teachers  holding  valid  cer- 
tificates  to  teach  in  any  county  in  this  state,  may  be  admitted  to  any  state 
normal  school  in  the  state. 

History:    Enacted  March  12,  1872;   amended  March  29,  1897,  Stata.  and 
Amdts.  1897,  p.  236. 

§1496.    PUPILS  FROM  OTHER  STATES.    Persons  resident  of  another 

state  may  be  admitted  upon  letters  of  recommendation  from  the  governor  or 

superintendent  of  schools  thereof. 

History:     Enacted  March   12,   1872;    amended  March   30,   1874,  Cod« 
Amdts.  1873-4,  p.  77. 

§  1497.  PUPILS  TO  FILE  CERTAIN  DECLARATION.  Every'  person 
making  application  for  admission  as  a  pupil  to, the  normal  school  must,  at  the 
time  of  making  such  application,  file  with  the  president  of  the  school  a  dec- 
laration that  he  enters  the  school  to  fit  himself  for  teaching,  and  that  it  is  his 
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intention  to  engage  in  teaching  in  the  public  schools  of  this  state,  or  in  the 
state  or  territory  where  the  applicant  resides. 

Hfstory:     Enacted  March    12,   1872;     amended   March   30,   1874,   Code 
Amdts.  1873-4,  p.  77;   March  29,  1897,  Stats,  and  Amdts.  1897,  p.  236. 

§  1408.  OOMPETITIVE  EXAMINATIONS  BEFORE  COUNTY  BOABDS 
(repealed). 

History:     Enacted  March   12,   1872;    repealed   March   30,   1874.   Coda 
Amdts.  1873-4,  p.  79. 

§  1499.    HANNEB  OF  EXAMINATION  (repealed). 

History:     Enacted  March   12,   1872;    repealed   March  SO,   1874,   Coda 
Amdta.  1873-4,  p.  79. 

§  1500.  PERSONS  PASSING  TO  BE  ADMITTED  AS  PUPILS,  IN  WHAT 
OBDEB  (repealed). 

History:     Enacted  March   12,   1872;    repealed  March   80,   1874,   Code 
Amdts.  1873-4,  p.  79. 

§  1501.  PBESIDENT  TO  MAKE  ANNUAL  BEPOBT.  The  president  of 
each  state  normal  school  must  make  a  detailed  annual  report  to  the  board  of 
trustees,  with  a  catalogue  of  the  pupils,  and  such  other  particulars  as  the 
board  may  require  or  he  may  think  useful. 

History:    Enacted  March  12,  1872;   amended  March  15,  1887,  Stats,  and 
Amdts.  1886-7,  p.  138;  March  29,  1897,  Stats,  and  Amdts.  1897,  p.  236. 

§  1502.  PBINCIPAL  MAY  BE  PEBMTTTED  TO  ATTEND  COUNTY  IN- 
STTTUTES.  The  board  of  trustees  of  any  normal  school  or  its  executive 
committee,  may  grant  permission  to  the  principal  or  any  teacher  of  such 
school  to  attend  any  county  institute,  and  give  instruction  on  subjects  relating 
to  education  in  the  public  schools. 

History:    Enacted  March  12,  1872;   amended  March  23,  1893,  Stats,  and 
Amdts.  1893,  p.  802. 

§1503.  NOBMAL  DIPLOBIAS  OF  GRADUATION.  (1)  The  board  of 
trustees  of  each  state  normal  school,  upon  the  recommendation  of  the  faculty. 
may  issue  to  those  pupils  who  worthily  complete  the  full  course  of  study  and 
training  prescribed,  diplomas  of  graduation,  either  from  the  normal  depart- 
ment or  the  kindergarten  department,  or  both. 

(2)  [Diplomas  entitle  to  what]  Such  diploma  from  the  normal  depart- 
ment shall  entitle  the  holder  thereof  to  a  certificate  corresponding  in  grade  to 
the  grade  of  the  diploma  from  any  county,  or  city  and  county,  board  of  edu- 
cation in  the  state.  One  from  the  kindergarten  department  shall  entitle  the 
holder  to  a  certificate  to  teach  in  any  kindergarten  class  of  any  primary  school 
in  the  state. 

(3)  [Becommendation  from  city  or  county  boards  of  6duca;tion.]  When- 
ever any  county,  or  city  and  county,  board  of  education  shall  present  to  the 
state  board  of  education  a  recommendation  showing  that  the  holder  of  a 
normal  school  diploma  from  the  normal  department  of  any  state  normal  school 
of  the  state  of  California,  or  of  a  diploma  from  any  other  normal  school,  that 
the  state  board  of  education  shall  declare  to  be  equivalent  to  a  diploma  from 
the  normal  department  of  a  state  normal  school  of  this  state,  has  had  a  sue- 
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cessful  experience  of  two  years  in  the  public  schools  of  this  state,  subsequent 
to  the  granting  of  such  diploma,  the  state  board  of  education  shall  grant  to  the 
holder  thereof  a  document  signed  by  the  president  and  secretary  of  the  state 
board,  showing  such  fact. 

[Diploma  and  accompanying  document.]  The  said  diploma,  accompanied 
by  said  document  of  the  state  board  attached  thereto,  shall  become  a  perma- 
nent certificate  of  qualification  to  teach  in  any  primary  or  grammar  school  in 
the  state,  valid  until  such  time  as  the  said  diploma  may  be  revoked,  as  pro- 
vided in  section  fourteen  hundred  and  eighty-nine  of  this  code,  or  until  such 
time  as  the  document  issued  by  the  state  board,  as  aforesaid,  may  be  revoked 
or  suspended  as  provided  in  subdivision  five  of  section  fifteen  hundred  and 
twenty-one  of  this  code. 

(4)  [Effect  of  diploma  and  document.]  Upon  presentation  of  the  diploma 
and  document  referred  to  in  subdivision  three  of  this  section  to  any  county, 
or  city  and  county,  superintendent  of  schools,  said  superintendent  shall  record 
the  name  of  the  holder  thereof  in  a  book  provided  for  that  purpose  in  his 
office,  and  the  holder  thereof  shall  henceforth  be  absolved  from  the  require- 
ment of  subdivision  one  of  section  sixteen  hundred  and  ninety-six  of  this 
code. 

(5)  [Diploma  and  university  document.]  Said  diploma  of  graduation  from 
any  state  normal  school  in  this  state,  when  accompanied  by  a  document 
granted  by  the  faculty  of  the  state  university  on  or  before  the  thirtieth  day  of 
June,  nineteen  hundred  and  three,  showing  that  the  holder  of  such  diploma  has 
successfully  completed  the  course  of  instruction  in  said  university  prescribed 
for  students  who  are  graduates  of  a  normal  school  of  this  state,  shall  entitle 
such  holder  to  a  high  school  certificate  authorizing  the  holder  to  teach  in  any 
grammar  and  primary  school,  and  in  any  high  school  in  this  state. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  77;  March  15,  1887,  Stajs.  and  Amdts.  1886-7,  pp.  13a- 
139;  March  23,  1893.  Stats,  and  Amdts.  1893,  p.  267;  March  29,  1897, 
Stnts.  and  Amdts.  1897,  pp.  236-237;  March  23,  1901,  Stats,  and  Ajndts. 
1900-1,  pp.  667-668. 

1.  Applied,  cited,  construed,  referred  to.  and  when   It  prescribes  that  graduates    of 

2.  Provisions  mandatory.  state  normal  school  are  entitled  to  certlf- 
1.     APPLIED,  CITED.  COWSTRUED,  RR.       l<^^*«f    such    provision    Is    mandatory,    and 

FERRED  TO.  etc..  In:    Mitchell  vs.  Wlnnek.  """! V°"*'«  "'  jf^lr'^,?  T'lr  ""^'wf       J 

117  Cal.   620.  621,  622.  623.  49  Pae.  Rep.  679  f^""'*?'  .''i"'^"*  .**T**"i'"'"jf  Z      Z^' 

(construed);  Kemble  vs.  McPhalU.  128  Cal.  "^^''i;^",?:  "^i  i' ,^'/^"?.-  •V.'L^'^*'" 

444.  448.  60  Pac  Rep.  1092  (construed);   Mil-  T?;, **<='^*''""'  "*  °'''-  "*'  *"•  ««  ^^  ^^^ 

ler  vs.  Dalley,  1S«  Cal.  212,  216.  68  Pac.  Rep.  _  "                .     . 

1029   (cited).  State  board  of  edacatloB. — See  post  i  ISIT 

•t  sea. 

a.     PROVISIONS  MAITDATORT.— l«glsla-  CertMeates  of  eovBtr  iipTfl.     f  ed        " 

ture  may  prescribe  rules  by  which  quail-  _g                    1771-1776. 

flcations   of   teachers   shall   be   determined,  ■  ^-^ 

§  1504.  SEORETABY  AND  BOARD  OF  TRUSTEES  (repealed). 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  78;  March  15,  1887,  Stats,  and  Amdts.  1887,  p.  139; 
repealed  March  29,  1897,  Stats,  and  Amdts.  1897,  p.  237. 

§1505.    DUTY   OP    SUPERINTENDENT   OP    PUBLIC   INSTRUCTION. 

The  superintendent  of  public  instruction  must  visit  each  school  from  time  to 
time,  to  inquire  into  its  condition  and  management,  enforce  the  rules  and 


Tt«.m,eh.n.]  MOlfBY— HOW     BXPfiSNDBD.  (888)       SS 1806, 1507 

regulations  made  by  the  board,  require  such  report  as  he  deem  proper  from 
the  teachers  of  the  school,  and  exercise  a  general  supervision  over  the  same. 

History:     Enacted  March   12,   1872;     amended   March   30,    1874,   Code 
Amdts.  1873-4,  p.  78;    March  29,  1897,  Stats,  and  Amdts.  1897,  p.  237. 

SvperlBteiidcnt  of  public  laBtmetloa. — Se«  post  §91682,  1688. 

§1506.    BIENNIAL  APPBOPBIATION  TO  BE  MADE  (repealed). 

History:    Enacted  March  12,  1872;    repealed  March  15,  1887,  Stats,  and 
Amdts.  1886-7,  p.  139;   March  29,  1897,  Stats,  and  Amdts.  1897,  p.  237. 

§1507.    MONEYS,  HOW  EXPENDED.    Each  order  upon  the  controller 

of  state  by  the  board  of  trustees  of  a  state  normal  school  must  be  signed  by  the 

president  of  the  board  and  countersigned  by  the  secretary.    Upon  presentation 

of  the  order  aforesaid,  signed  and  countersigned  as  aforesaid,  the  controller 

of  state  must  draw  his  warrant  upon  the  state  treasurer  in  favor  of  the  board 

of  trustees  for  any  moneys  or  any  part  thereof,  appropriated  and  set  apart 

for  the  support  of  the  normal  school,  and  the  treasurer  must  pay  such  warrants 

on  presentation. 

History:    Enacted  March   12,   1872;    amended   March   80,   1874,   Gods 
Amdts.  1873-4,  p.  78;    March  16,  1887,  Stats,  and  Amdts.  1886-7,  p.  189. 

PoL  a— 81. 
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CHAPTER  in. 

PUBLIC  SCHOOLa 

Article  I.  state  Board  of  Education,  9§  1517-1522. 

II.  Superintendent  of  Public  Instruction,  §§1532,  1533, 

ni.  School  Superintendents,  §§  1542-1553. 

IV.  Teachers'  Institutes,  §§1560-1565. 

V.  School  Districts,  §§  1575-1583.    - 

VT.  Elections  for  School  Trustees,  §§  1593-1602. 

VII.  Boards  of  Trustees  of  School  Districts  and  City  Boards  of  Education.  §§1611- 

1625. 

VIII.  District  Census  Marshals,  §§1634-1640'. 

IX.  Clerks  of  School  Districts,  §§  1640-1652. 

X.  Schools,  §§  1662-1674. 

XI.  Pupils,  §§  1682-1687. 

Xn.  Teachers,  §§1696-1704. 

XIII.  District  Libraries,  §§  1712-1717. 

XIV.  Educational  Journal,  §§  1726-1731  (repealed). 

XV.  State  Board  of  Examination,  §§  1741-1758  (repealed). 

XVI.  County  Boards  of  Education,  §§  1768-1778. 

XVII.  City  Boards  of  Examination,  §§  1787-1794. 

XVIII.  County  School  Tax,  §§  1817-1820. 

XIX.  District  School  Tax,  §§  1830-1852. 

XX.  Oeneral  Provisions  Relative  to  School  Funds  and  Taxes,  §§  1857-1861. 

XXI.  Miscellaneous  Provisions  Belating  to  Public  Schools,  §§  1867-1891. 

ARTICLE  L 

STATE    BOARD    OP   EDUCATION. 

§  1517.    Board   how  constituted.  §  1520.  Meetings  of. 

§  1518.    Organization  of.  §  1521.  General  powers  and  duties  of. 

§  1519.    Concurrence    of    a   majority  of   all      §  1522.  Traveling  expenses  of. 
members  necessary. 

§1517.  BOARD,  HOW  OONSTTTITTED.  The  state  board  of  edncation 
consists  of  the  governor,  the  superintendent  of  public  instruction,  and  the 
principals  of  the  state  normal  schools. 

Hfstory:    Enacted  March  12,  1872;   amended  April  7,  1880,  Code  Amdts. 
1880  (Pol.  pt.)y  p.  28;  March  15,  1889,  Stats,  and  Amdts.  1889,  p.  178. 

§1518.  OROANIZATION  OF.  The  governor  is  the  president,  and  the 
superintendent  of  public  instruction  the  secretary  of  the  board. 

History:     Enacted  March  12,  1872. 

§  1619.  CONOURRENGE  OF  A  MAJORITY  OF  ALL  MEMBERS  NECES- 
SARY. A  concurrence  of  a  majority  of  all  the  members  is  necessary  to  the 
validity  of  any  act  of  the  board. 

History:     Enacted  March   12,   1872. 

Applied,  dted,  eoBstraeily  referred  to,  etc.,  in:    Cunningham  vs.  Shanklln,  60  Cal.  118, 
124    (erroneously   cited  for   i  3519   post). 

§  1520.  MEETINOS  OF.  The  board  shall  meet  at  the  call  of  the  secretary, 
and  not  less  than  twice  in  each  year. 

History:    Enacted  March  12,  1872;    amended  March- 15   1889,  Stats,  and 
Amdts.  1889,  p.  178;    March  23,  1893,  Stats,  and  Amdts.  1893,  p.  237. 

§  1621.    GENERAL  POWERS  AND  DUTIES  OF.    The  powers  and  duties 
of  the  state  board  of  edncation  are  as  follows : 
1.  To  adopt  rules  and  regulations  not  inconsistent  with  the  laws  of  this  state 
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for  its  own  government,  and  for  the  government  of  the  public  schools  and 
district  school  libraries, 

2.  (a)  To  prescribe  by  general  rule  the  credentials  upon  which  persons  may 
be  granted  certificates  to  teach  in  the  high  schools  of  this  state.  No  credentials 
shall  be  prescribed  or  allowed,  unless  the  same,  in  the  judgment  of  said  board, 
are  the  equivalent  of  a  diploma  of  graduation  from  the  University  of  Cali- 
fornia, and  are  satisfactory  evidence  that  the  holder  thereof  has  taken  an 
amount  of  pedagogy  equivalent  to  the  minimum  amount  of  pedagogy  pre- 
scribed by  the  state  board  of  education  of  this  state,  and  include  a  recom- 
mendation for  a  high  school  certificate  from  the  faculty  of  the  institution  in 
which  the  pedagogical  work  shall  have  been  taken. 

[Applicants  who  have  taught  successfully.]  (b)  The  said  board  shall  also 
consider  the  cases  of  individual  applicants,  who  have  taught  successfully  for 
a  period  of  not  less  than  twenty  school  months,  and  who  are  not  possessed  of 
the  credentials  prescribed  by  the  board  under  the  provisions  of  this  section. 
The  said  board,  in  its  discretion,  may  issue  to  such  applicants  special  creden- 
tials upon  which  they  may  be  granted  certificates  to  teach  in  the  high  schools 
of  the  state.  In  such  special  cases,  the  board  may  take  cognizance  of  any 
adequate  evidence  of  preparation-  which  the  applicants  may  present.  The 
standard  of  qualification  in  such  special  cases  shall  not  be  lower  than  that 
represented  by  the  other  credentials  named  by  the  board  under  the  provisions 
of  this  section. 

3.  To  grant  life  diplomas  of  four  grades,  valid  throughout  the  state,  as 
follows: 

(a)  High  school:  Authorizing  the  holder  to  teach  in  any  primary  and  gram- 
mar or  high  school. 

(b)  Gkammar  school:  Authorizing  the  holder  to  teach  in  any  primary  or 
grammar  school. 

(c)  Kindergarten-primary:  Authorizing  the  holder  to  teach  in  the  kinder- 
garten class  of  any  primary  school. 

(d)  Special:  Authorizing  the  holder  to  teach  in  any  school  such  special 
branches  and  in  such  grades  as  are  named  in  such  diploma. 

4.  [Life  diplomas,  to  whom  issued.]  Except  as  provided  in  sections  fifteen 
hundred  and  three  and  seventeen  hundred  and  seventy-five  of  this  code,  life 
diplomas  may  be  issued  only  to  such  persons  as  have  held  for  one  year,  and 
still  hold,  a  valid  county,  or  city  and  county,  certificate,  corresponding  in 
grade  to  the  grade  of  diploma  applied  for,  and  who  shall  furnish  satisfactory 
evidence  of  having  had  a  successful  experience  in  teaching  of  at  least  forty- 
eight  months.  Not  less  than  twenty-one  months  of  said  experience  shall  have 
been  in  the  public  schools  of  California.  Every  application  must  be  accom- 
panied to  the  state  board  of  education  by  a  certified  copy  of  a  resolution 
adopted. by  at  least  a  three-fourths  vote  of  all  the  members  composing  a  county, 
or  city  and  county,  board  of  education,  recommending  that  the  diploma  be 
granted,  and  also  by  an  affidavit  of  the  applicant,  specifically  setting  forth  the 
places  in  which,  and  the  dates  between  which,  said  applicant  has  taught.  The 
application  must  also  be  accompanied  by  a  fee  of  two  dollars,  for  the  purpose 
of  defraying  the  expense  of  issuing  the  diploma. 

5.  To  revoke  or  suspend  for  immoral  or  unprofessional  conduct,  or  for  evi- 
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dent  unfitness  for  teaching,  life  diplomas,  educational  diplomas,  documents 
issued  under  the  provisions  of  sections  fifteen  hundred  and  three  and  seven- 
teen hundred  and  seventy-five  of  this  code,  or  credentials  issued  in  accordance 
with  subdivision  two  of  this  section ;  and  to  adopt  such  rules  for  said  revoca- 
tion as  they  may  deem  expedient  or  necessary. 

6.  To  have  done  by  the  state  printer,  or  other  officer  having  the  manage- 
ment of  the  state  printing,  any  printing  required  by  it;  provided,  that  all 
orders  for  printing  shall  first  be  approved  by  the  state  board  of  examiners. 

7.  [To  adopt  seal.]  To  adopt  and  use,  in  authentication  of  its  acts  an  official 
seal. 

8.  To  keep  a  record  of  its  proceedings. 

9.  To  designate  some  educational  monthly  journal  as  the  official  organ  of  the 
department  of  public  instruction.  The  publishers  of  such  journal  shall,  before 
the  tenth  day  of  each  month,  mail  one  copy  of  such  journal  to  the  clerk  of 
every  school  district  in  the  state  and  to  the  secretary  of  every  board  of 
education,  and  shall,  on  or  before  the  tenth  day  of  each  month,  file  an  affidavit 
with  the  superintendent  of  public  instruction,  showing  that  such  copies  have 
been  so  mailed  for  that  month.  Each  clerk  of  a  school  district  and  each  clerk 
of  a  board  of  education,  receiving  a  copy  of  such  journal  so  mailed  to  him, 
shall  place  such  copy  in  the  school  library  of  his  district,  before  the  end  of 
the  month  in  which  such  copy  shall  be  so  received.  The  county  superintendent 
of  schools  of  each  county,  or  city  and  county,  shall  draw  his  warrant  semi- 
annually,  in  favor  of  the  publishers  of  such  school  journal,  for  an  amount 
equal  to  one  half  of  the  regular  subscription  price  of  such  journal,  not  ex- 
ceeding one  dollar  and  fifty  cents  in  any  school  year,  for  each  and  every  school 
district  in  his  county,  or  city  and  county,  and  charge  the  same  to  the  library 
fund  of  the  district;  provided,  that  such  warrant  shall  not  be  drawn  until 
such  county  superintendent  of  schools  shall  have  received  from  the  superin- 
tendent of  public  instruction  a  certificate  to  the  effect  that  the  affidavits  afore- 
said have  been  duly  filed  in  his  office,  showing  the  mailing  of  copies  of  such 
journal  as  above  required,  for  the  half-year  to  be  covered  by  such  warrant 

History:  Enacted  March  12,  1872;  amended  March  13.  1874,  Code 
AmdtB.  1873-4,  pp.  79-80;  April  7,  1880,  Code  Amdta.  1880  (Pol.  pt.),  p.  29; 
March  15,  1889,  Stats,  and  Amdts.  1889,  op.  178-179;  March  20,  1891,  Stats, 
and  Amdts.  1891,  pp.  150-152;  March  *23,  1893,  Stats,  and  Amdts.  1893, 
pp.  237-239;    March  23,  1901,  Stats,  and  Amdts.  1900-1,  pp.  668-670. 

1.  Applied,  cited,  construed,  referred  to.  «•    L.BGISL.ATIVK  FUNCTION  is  exercised 

2.  Local  boards  have  selection  of  text-books.      ^y  board  of  education  In  adopting  or  changr- 

3.  Legislative  function-Selection  of  books  is.      Jf »  ^*''V^''i'''*r^^''?] Vf  ll\  ^^2^^^  ''*' 

^  Board  of  Education,  54  CaL  876,  877. 

1.     APPLIED,  CITED,  CONSTRUED,  RE-  gee  post  81874. 

FBRRED  TO,  etc..  in:    People  ex  rel.  Beck-  State  school  booko,  acts  rdattair  to. — See 

with   vs.    Board   of   Education,   66   Cal.    831.  HENNING'S   GENERAL.  LAWS   tit    "School 

333  (construed).  Books"  p.  1224-1281. 


S.     Local   boarda   haTo   aelcctioii   of  t^x±'  Rnlca  vovemias  adoptloB  of  text-1 

books    under    constitiitlon    of    1870. — People  See  post  811874-1877. 

ex  rel.  Beck  with  vs.  Board  of  Education.  66  Sectarian  books  and  teaeblBBS  probtbltoA 

Cal.  831.  835.  —See  post  8  1672. 

§1522.  TBAVELINO  EXPENSES  OP.  The  actual  traveling  expenses 
of  the  members  incurred  in  attending  the  meetings  of  the  board  must  be 
audited  by  the  controller,  and  paid  out  of  the  general  fund  of  the  state 

treasury.  History:     Enacted   March   12,   1872. 
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ARTICLE  11. 

SUPERINTENDENT    OP   PUBLIC    INSTRUCTION. 

S 1532.    Superintendent  of  public  instruction,      {  1533.    Power  to  call  convention  of  superin- 
duties  of.  tendents. 

§1632.    SUPEBINTENDENT  OF  PUBLIC  INSTSUGTION,  DUTIES  OF. 

It  is  the  duty  of  the  superintendent  of  public  instruction : 

1.  To  superintend  the  schools  of  this  state. 

2.  [Beport  to  governor.]  To  report  to  the  governor  on  op  before  the 
fifteenth  day  of  September  preceding  each  regular  session  of  the  legislature, 
a  statement  of  the  condition  of  the  state  normal  schools  and  other  educational 
institutions  supported  by  the  state  and  of  the  public  schools. 

3.  [What  report  to  show.]  To  accompany  his  report  with  tabular  state- 
ments, (showing  the  number  of  school  children  in  the  state;  the  number  attend- 
ing public  schools,  and  the  average  attendance ;  the  number  attending  private 
schools,  and  the  number  not  attending  schools;  the  amount  of  state  school 
fund  apportioned,  and  the  sources  from  which  derived ;  the  amount  raised  by 
county,  city  and  county  and  district  taxes,  or  from  other  sources  of  revenue, 
for  school  purposes ;  and  the  amount  expended  for  salaries  of  teachers,  for 
building  schoolhouses,  for  district  school  libraries,  and  for  incidental  ex- 
penses. 

4.  [Apportion  state  school  fund.]  To  apportion  the  state  school  fund ;  and 
to  furnish  an  abstract  of  such  apportionment  to  the  state  controller,  the  state 
board  of  examiners,  and  to  the  county  and  city  and  county  auditors,  county 
and  city  and  county  treasurers  and  to  the  county  and  city  and  county  school 
superintendents  of  the  several  counties  of  the  state.  In  apportioning  said 
fund  he  shall  apportion  to  every  county  and  to  every  city  and  county  two 
hundred  fifty  dollars  for  every  teacher  determined  and  assigned  to  it  on  school 
census  by  the  county  or  city  and  county  school  superintendent  for  the  next 
preceding  school  year,  as  required  of  the  county  or  city  and  county  school 
superintendent  by  the  provisions  of  section  eighteen  hundred  and  fifty-eight  of 
this  code,  and  after  thus  apportioning  two  hundred  and  fifty  dollars  on  teacher 
or  census  basis,  he  shall  apportion  the  balance  of  the  state  school  fund  to  the 
several  counties  or  cities  and  counties  according  to  their  average  daily  attend- 
ance as  shown  by  the  reports  of  the  county  or  city  and  county  school  super- 
intendents for  the  next  preceding  school  year. 

5.  [Draw  order  for  monejTB  appropriated.]  To  draw  his  order  on  the  con- 
troller in  favor  of  each  county  or  city  and  county  treasurer  for  school  moneys 
apportioned  to  the  county  or  city  and  county. 

6.  [Prepare  blanks  and  books.]  To  prepare,  have  printed,  and  furnish  all 
officers  charged  with  the  administration  of  the  laws  relating  to  the  public 
schools,  and  to  teachers,  such  blank  forms  and  books  as  may  be  necessary 
to  the  discharge  of  their  duties,  including  blank  teachers'  certificates  to  be 
used  by  county  and  city  and  county  boards  of  education. 

7.  [To  have  laws  printed.]  To  have  the  laws  relating  to  the  public  schools 
printed  in  pamphlet  form,  and  to  supply  school  officers  and  school  libraries 
with  one  copy  each* 

8.  [Visit  orphan  asyltmifl.]    To  visit  the  several  orphan  asylums  to  which 
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state  appropriations  are  made,  and  examine  into  the  course  of  instruction 
therein. 

9.  [Visit  schools.]  To  visit  the  schools  in  the  different  counties,  and  inquire 
into  their  condition;  and  the  actual  traveling  expenses  thus  incurred  (pro- 
vided, that  they  do  not  exceed  eighteen  hundred  dollars  per  annum)  shall  be 
allowed,  audited,  and  paid  out  of  the  general  fund  in  the  same  manner  as 
other  claims  are  audited  and  paid. 

10.  [Authenticate  with  ofl9x;ial  seal.]  To  authenticate  with  his  official  seal 
all  drafts  or  orders  drawn  by  him,  and  all  papers  and  writings  issued  from  his 
office. 

11.  [Print  school  reports,  etc.]  To  have  bound,  at  the  state  bindery,  all 
valuable  school  reports,  journals,  and  documents  in  his  office,  or  hereafter 
received  by  him. 

12.  [Report  to  controller.]  To  report  to  the  controller,  on  or  before  the 
tenth  day  of  July  of  each  year,  the  total  number  of  children  in  the  state 
between  the  ages  of  five  and  seventeen  years,  as  shown  by  the  latest  reports 
of  the  county  and  city  and  county  superintendents  on  file  in  his  office. 

13.  [Delivery  of  books,  etc.,  at  expiration  of  term.]  To  deliver  over,  at  the 
expiration  of  his  term  of  office,  on  demand,  to  his  cuccessor,  all  property, 
books,  documents,  maps,  records,  reports,  and  other  papers  belonging  to  his 
office,  or  which  may  have  been  received  by  him  for  the  use  of  his  office. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  pp.  86-88;  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt), 
pp.  29-31;  March  18,  1887,  Stats,  and  Amdts.  1886-7,  pp.  125-127;  March 
15,  1889,  Stats,  and  Amdts.  1889,  pp.  180-181;  March  20,  1891,  Stats,  and 
Amdts.  1891,  pp.  152-153;  March  23,  1893,  Stats,  and  Amdts.  1893, 
pp.  239-240;  March  18,  1905,  Stats,  and  Amdts.  1905^  pp.  180-181; 
In  effect  from  September  1,  1905. 

Applied,  cited,  construed,  referred  to,  eta,  entitled  to  receive. — See  HBN'N'nfG'S  OBUf* 

in:    Kennedy  vs.  Miller,  97  Cal.  429,  435,  32  BRAIj  LAWS  p.  1235. 

Fac.  Rep.  658   (cited).  Election    of    anperlutendent.  —  See    Const. 

Act  allowluR  clerk  to   anperintendent   of  1879    art.    IX    S  2;    HENNING'S    GEICERAL 

public  Inatruction   and   aalary  wklch  he  la  LAWS  p.  IxxvL 

§1533.    POWER  TO   GALL   CONVENTION    OF    SUPERINTENDENTS. 

He  shall  have  power  to  call,  biennially,  a  convention  of  the  county  and  citj 
superintendents,  to  assemble  at  such  time  and  place  as  he  shall  deem  mosi 
convenient,  for  the  discussion  of  questions  pertaining  to  the  supervision  and 
administration  of  the  public  schools,  the  laws  relating  thereto,  and  such  other 
subjects  affecting  the  welfare  and  interest  of  the  public  schools  as  shall  prop- 
erly be  brought  before  it.  It  is  hereby  made  the  duty  of  all  county  and  city 
superintendents  to  attend  and  take  part  in  the  proceedings  of  such  convention 
when  it  is  called. 

[Expenses  of  superintendents  attending.]  The  actual  expenses  of  the 
county  superintendents  attending  the  convention  shall  be  allowed  by  the  board 
of  supervisors,  and  paid  out  of  the  same  fund  as  the  salary  of  the  county 
superintendents  is  paid ;  the  actual  expenses  of  the  city  superintendents  attend- 
ing the  convention  shall  be  allowed  and  paid  out  of  the  same  fund  as  the  salary 
of  such  city  superintendents  is  paid. 

Hfstory:     Enacted   March   13,    1874,   Code   Amdts.   1873-4,   pp.    84-85? 
amended  March  15,  1R87,  Stats,  and  Arndts.  1886-7,  t>.  127;    March  20,  1891, 
Stats,  and  Amdts.  1891,  p.  153;    March  23,  1893,  Stats,  and  Amdts.  1893, 
p.   240. 
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ARTICLE  m. 

SCHOOL  SUPERINTENDENTa 

H^2.    Wlio  is  eligible  (repealed).  §1548.  Warrants,  for  expenses  and  claims. 

§  1543.    Ck>unt7  superintendent  of  schools,  du-  §  1549.  May  appoint  deputies. 

ties  of.  S  1550.  Ck)mpen8ation  of  deputies  in  cities. 

§  1544.    Forfeiture  for  failure  to  report.  S  1551.  School  superintendent  to  make  cer- 
{1545.    May    appoint    teachers    and     open  tain  reports. 

schools,  when.  8  1552.  Allowance  of  trayeling  expenses. 

$  1546.    May  direct  repairs,  etc.,  when.  §  1553.  School  superintendent,  when  not  to 
§1547.    Warrants  drawn  by  him  (repealed).  teach. 

§1642.    WHO  IS  ELIOIBLE  (repealed). 

History:    Enacted  March  12,  1872;    repealed  March  13  and  March  27, 
1874,  Ck>de  Amdts.  1873-4,  pp.  84,  113. 

§  1543.     C0X7NTY  SUPERINTENDENT  OF  SCHOOLS,  DUTIES  OF.    It  is 

the  duty  of  the  comity  superintendent  of  each  county : 

First — ^To  superintend  the  schools  of  his  county. 

Second — 1.  [Appropriation  of  money.]  To  apportion  the  school  moneys  to 
each  school  district,  as  provided  in  section  one  thousand  eight  hundred  and 
fifty-eight  of  this  code,  at  least  four  times  a  year.  For  this  purpose  he  may 
require  of  the  county  auditor  a  report  of  the  amount  of  all  school  moneys  on 
hand  to  the  credit  of  the  several  school  funds  of  the  county  not  already  appor- 
tioned; and  it  is  hereby  made  the  duty  of  the  auditor  to  furnish  such  report 
when  so  required;  and  whenever  an  excess  of  money  has  accumulated  to  the 
credit  of  a  school  district  by  reason  of  a  large  census  roll  and  a  small  attend- 
ance, beyond,  a  reasonable  amount  necessary  to  maintain  a  school  for  eight 
months  in  such  district  for  the  year,  the  superintendent  of  schools  shall  place 
said  excess  of  money  to  the  credit  of  the  unapportioned  school  funds  of  the 
county,  and  shall  apportion  the  same  as  other  school  funds  are  apportioned. 

2.  [Lapsed  diBtrict.]  If  in  any  school  district  there  has  been  an  average 
daily  attendance  of  only  five,  or  a  number  of  pupils  less  than  five,  during  the 
whole  school  year,  the  superintendent  shall  at  once  suspend  the  district,  and 
report  the  fact  to  the  board  of  supervisors  at  their  next  meeting.  The  board 
of  supervisors,  upon  receiving  such  report  from  the  superintendent,  shall 
declare  the  district  lapsed,  and  shall  attach  the  territory  thereof  to  one  or 
more  of  the  adjoining  school  districts  in  such  manner  as  may  be  by  them 
deemed  most  convenient  for  the  residents  of  said  lapsed  district. 

3.  [Sale  of  property  of  lapsed  district.]  When  any  district  has  been  de- 
clared lapsed,  the  board  of  supervisors  shall  sell  or  otherwise  dispose  of  the 
property  thereto  belonging,  and  shall  place  the  proceeds  of  such  sale  to  the 
credit  of  the  district.  Thereupon  the  superintendent  shall  determine  all 
outstanding  indebtedness  of  said  lapsed  district,  and  shall  draw  his  requisition 
upon  the  county  auditor  in  payment  thereof.  Any  balance  of  moneys  remain- 
ing to  the  credit  of  said  lapsed  district  shall  be  transferred  by  the  superin- 
tendent to  the  unapportioned  school  funds  of  the  county,  and  shall  be  appor- 
tioned as  other  school  funds  are  apportioned.  Should  there  not  be  sufficient 
funds  to  the  credit  of  the  lapsed  district  to  liquidate  all  of  the  outstanding 
indebtedness  thereof,  the  superintendent  shall  draw  his  requisition  upon  the 
county  auditor  pro  rata  for  the  several  claims. 
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Third  [Keqnisitions  drawn  for  expenses.] — On  the  order  of  the  board  of 
school  trustees,  or  board  of  education  of  any  city  or  town  having  a  board  of 
education,  to  draw  his  requisition  upon  the  county  auditor  for  all  necessary 
expenses  against  the  school  fund  of  any  district.  The  requisitions  must  be 
drawn  in  the  order  in  which  the  orders  therefor  are  filed  in  his  office.  Each 
requisition  must  specify  the  purpose  for  which  it  is  drawn,  but  no  requisition 
shall  be  drawn  unless  the  money  is  in  the  fund  to  pay  it,  and  no  requisition 
shall  be  drawn  upon  the  order  of  the  board  of  school  trustees  or  board  of 
education  against  the  funds  of  any  district  except  the  teachers'  or  janitors' 
salaries,  unless  such  order  is  accompanied  by  an  itemized  bill  showing  the 
separate  items,  and  the  price  of  each,  in  payment  for  which  the  order  is 
drawn;  nor  shall  any  requisition  for  teachers'  or  janitors'  salaries  be  drawn 
unless  the  order  shall  state  the  monthly  salary  of  teacher  or  janitor,  and  name 
the  months  for  which  such  salary  is  due.  Upon  the  receipt  of  such  requisition 
the  auditor  shall  draw  his  warrant  upon  the  county  treasurer  in  favor  of  the 
parties  for  the  amount  stated  in  such  requisition. 

[Form  and  approval  of  demands.]  The  order  of  the  board  of  school 
trustees,  or  board  of  education,  shall  be  made  only  on  the  form  of  blank  pre- 
pared by  the  superintendent  of  public  instruction,  and  when  signed  by  at  least 
two  members  of  the  board  of  trustees,  or  the  officials  authorized  to  sign  orders 
for  the  board  of  education  [,]  shall  be  tran>)mitted  to  the  superintendent,  who 
shall,  in  case  he  approve  said  demand,  indorse  upon  it,  ''examined  and  ap- 
proved," together  with  the  number  and  date  when  approved,  and  shall,  in 
attestation  thereof,  affix  his  signature  thereto,  and  deliver  the  same  to  the 
claimant,  or  his  order,  who  shall  transmit  the  same  to  the  auditor,  who  shall, 
in  case  he  allows  said  demand,  indorse  upon  it,  ''allowed,"  together  with 
the  number  and  date  when  allowed,  and  shall,  in  attestation  thereof,  affix  his 
signature  thereto,  and  deliver  the  same  to  the  claimant;  and  said  demand, 
when  so  approved,  and  signed  by  the  superintendent,  and  when  so  allowed 
and  signed  by  the  auditor,  shall  constitute  the  requisition  on  the  auditor,  and 
the  warrant  on  the  treasury  within  the  meaning  of  this  act. 

Fourth  [Register  of  requisitions.] — ^To  keep  open  to  the  inspection  of  the 
public,  a  register  of  requisitions,  showing  the  fund  upon  which  the  requisitions 
have  been  drawn,  the  number  thereof,  in  whose  favor,  and  for  what  purpose 
they  were  drawn,  and  also  a  receipt  from  the  person  to  whom  the  requisition 
was  delivered. 

Fifth  [Visit  and  examine  schools.] — To  visit  and  examine  each  school  in 
his  county  at  least  once  in  each  year.  For  every  school  not  so  visited  the  board 
of  supervisors  must,  on  proof  thereof,  deduct  ten  dollars  from  his  salary. 

Sixth  [Preside  over  teachers'  institutes.] — ^To  preside  over  teachers'  in- 
stitutes held  in  his  county,  and  to  secure  the  attendance  thereat  of  lecturers 
competent  to  instruct  in  the  art  of  teaching,  and  to  report  to  the  county  board 
of  education  the  names  of  all  teachers  in  the  county  who  fail  to  attend  regu- 
larly the  sessions  of  the  institute ;  to  enforce  the  course  of  study,  the  use  of 
text-books,  and  the  rules  and  regulations  for  the  examination  of  teacher? 
prescribed  by  the  proper  authority. 

Seventh  [Issue  tempcnrary  teachers'  certificates.]— He  shall  have  power  to 
issue,  if  he  deem  it  proper  to  do  so,  temporary  certificates,  valid  until  the  next 
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semiannual  meeting  of  the  county  board  of  education,  to  persons  holding  cer- 
tificates of  like  grade  granted  in  other  counties,  cities,  or  cities  and  counties, 
or  upon  any  certificates  or  diplomas  upon  which  county  boards  are  empowered 
to  grrant  certificates  without  examination,  as  specified  in  section  seventeen 
hundred  and  seventy-five ;  provided,  that  no  person  shall  be  entitled  to  receive 
such  temporary  certificate  more  than  once  in  the  same  county. 

Eighth  [Distribute  laws,  etc.] — ^To  distribute  all  laws,  reports,  circulars, 
instructions,  and  blanks  which  he  may  receive  for  the  use  of  school  officers. 

Ninth  [BeportB  kept.] — To  keep  in  his  office  the  reports  of  the  superin- 
tendent of  public  instruction. 

Tenth  [Record  of  official  acts.] — ^To  keep  a  record  of  his  official  acts,  and 
of  all  the  proceedings  of  the  county  board  of  education,  including  a  record  of 
the  standing  in  each  study,  of  all  applicants  examined,  which  shall  be  open  to 
the  inspection  of  any  applicant  or  his  authorized  agent. 

Eleventh  [Approve  or  reject  plans  for  schoolhouses,  exception.] — ^Except 
in  incorporated  cities  having  boards  of  education,  to  pass  upon  and  approve  or 
reject  all  plans  for  schoolhouses.  To  enable  him  to  do  so,  all  boards  of 
trustees,  before  adopting  any  plans  for  school  buildings,  must  submit  the  same 
to  the  county  superintendent  for  his  approval. 

Twelfth  [Fill  vacaadee  in  school  trustees.] — ^To  appoint  trustees  to  fill 
all  vacancies,  to  hold  until  the  first  day  of  July  succeeding  such  appointment : 
when  new  districts  are  organized,  to  appoint  trustees  for  the  same,  who  shall 
hold  office  until  the  first  day  of  July  next  succeeding  their  appointment.  In 
ease  of  the  failure  of  the  trustees  to  employ  a  janitor,  as  provided  in  section 
sixteen  hundred  and  seventeen,  subdivision  seventh,  of  this  code,  he  shall 
appoint  a  janitor,  who  shall  be  paid  out  of  the  school  fund  of  the  district. 
Should  the  board  of  school  trustees  of  any  district  fail  or  refuse  to  issue  an 
order  for  the  compensation  for  such  service,  the  superintendent  is  hereby 
authorized  to  issue,  without  such  order,  his  requisition  upon  the  county  school 
fund  apportioned  to  such  district. 

Thirteenth  [Make  reports.] — To  make  reports,  when  directed  by  the  super- 
intendent of  public  instruction,  showing  such  matters  relating  to  the  public 
schools  in  his  county  as  may  be  required  of  him. 

Fourteenth  [PrcBerve  reports.] — ^To  preserve  carefully  all  reports  of  school 
oiBcers  and  teachers,  and,  at  the  close  of  his  official  term,  deliver  to  his  suc- 
cessor all  records,  books,  documents,  and  papers  belonging  to  the  office,  taking 
a  receipt  for  the  same,  which  will  be  filed  in  the  office  of  the  county  clerk. 

Fifteenth  [Orade  schools.] — The  county  superintendent  shall,  unless  other- 
wise provided  by  law,  in  the  month  of  July  of  each  year  grade  each  school, 
and  a  record  thereof  shall  be  made  in  a  book  to  be  kept  by  the  county  super- 
intendent in  his  office  for  this  purpose.  And  no  teacher  holding  a  certificate 
below  the  grade  of  said  school  shall  be  employed  to  teach  the  same. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  pp.  88-90;  March  7,  1880,  Code  Amdts.  1880  (Pol.  pt.), 
pp.  31-32;  March  4,  1881,  Stats,  and  Amrlts.  1881,  pp.  38-40;  March  15, 
1887,  Stats,  and  Amdts.  ^886-7,  pp.  127-129;  March  15,  1889,  Stats,  and 
Amdts.  ]SS9,  pp.  181-183;  March  20,  1891,  Stats,  and  Amdts.  1891, 
pp.153-155;  March  23.  1893,  Stats,  and  Amdts.  1893,  pp.  240-243;  March 
16,  1905,  Stats,  and  Amdts.  1905,  pp.  60-62;  March  20,  1905,  Stats,  and 
Amdts.  1905,  pp.  528-531. 
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L    General]/. 

1.  Applied,  cited,  eonstnied,  referred  to. 

2.  Civil  office  of  profit. 

n.     Subdiyision  1. 

3.  "Average  daily  attendance.** 

4.  Apportionment  to  district  within  citj* 

5.  Effect  of  apportionment. 

III.  Subdivision  2. 

6.  School  mnst  be  within  district. 

IV.  Subdivision  3. 

7.  Appeal  to  superintendent. 

8-12.  County  treasury  proper  repository  of 
all  school  funds. 

13.  Counterfeiting   requisition  is  forgery. 

14.  Interested  trustee. 

15.  Moneys,  how  drawn. 

IG.  Warrant  of  trustees,  not  negotiable  in- 
strument. 
17,18.  Salaries  of  teachers. 

L     OENBRALLY. 

1.  APPL.IRD,  CITBD,  CONSTRUED,  RB- 
FBRRBD  TO,  etc..  In:  People  vs.  Blbby,  91 
Cal.  470.  478.  27  Pac.  Rep.  781  (referred  to); 
Kennedy  vs.  Miller,  97  Cal.  429,  435,  437,  32 
Pac  Rep.  558  (construed);  Bay  View  S. 
Dist.  vs.  Llnscott,  99  Cal.  25,  29,  88  Pac. 
Rep.  781  (cited);  Los  Anereles  vs.  Llnker- 
shfm,  100  Cal.  525,  529,  35  Pac.  Rep.  153,  556 
(applied);  Bruch  vs.  Colombet,  104  Cal.  347. 
849,  850,  88  Pac.  Rep.  45  (construed);  Barber 
vs.  Mulford,  117  Cal.  856,  357,  859,  49  Pac. 
Rep.  206  (construed);  Stockton  S.  Dlst.  vs. 
Wright,  134  Cal.  64,  66,  66  Pac.  Rep.  84 
(construed);  Grldley  S.  Dlst.  vs.  Stout,  134 
Cal.  592,  598,  66  Pac.  Rep.  785  (construed); 
Williams  vs.  Bagrnelle,  138  Cal.  699,  706,  72 
Pac.  Rep.  408  (construed). 

9.  crviii  office:  of  profit  under 
state  is  held  by  superintendent  of  schools.^ 
Crawford  vs.  Dunbar,  52  CaL  86,  89. 

II.     SUBDIVISION  1. 

S.     <«AVE:RAGB    daily    ATTBlfOAlfCS:,'' 

with  reference  to  apportionment  of  school 
moneys,  means  averagre  dally  attendance  In 
common  schools  of  district,  and  not  averagre 
dally  attendance  In  all  schools,  including 
hlgrh  schools  and  evening  schools. — Stockton 
S.  Dlst.  vs.  Wrififht,  184  Cal.  64,  65,  68,  66 
Pac  Rep.  84. 

4.  APPORTIONMBNT  TO  DISTRICT 
MAINTAINING  SCHOOL.  IVITHIN  CITY  will 
not  be  compelled. — Bay  View  S.  Dist.  vs.  Lln- 
scott,  99  Cal.  25,  29,  83  Pac.  Rep.  781. 

5.  BFFESCT       OF      APPORTIONMENT.— 

School  moneys  do  not  lose  their  character 
of  public  moneys  belonerlns  to  state  be- 
cause they  have  been  apportioned  to  several 
school  districts.  That  fact  does  not  give 
those  districts  any  proprietary  rigrht  in 
moneys  or  to  their  custody,  but  merely 
rigrht  to  contract  for  their  proper  disburse- 
ment within  purposes  authorized  by  law.— 
Kennedy  vs.  Miller.  97  Cal.  429.  435,  82  Pac 
Rep.  558. 

in.     SUBDIVISION   t. 

«.  SCHOOL  MUST  BB  1VITHIN  LIMITS 
OF  DISTRICT. — ^Whlle  this  chapter  does  not 


so  expressly  provide,  it  is  clearly  so  Im- 
plied.— Bay  View  S.  Dist.  vs.  Linscott.  99 
CaL  25,  29,  83  Pac.  Rep.  781. 

IV.      SUBDIVISION   8. 

7.  APPEAL  TO  SUPERINTENDENT  OF 
PUBLIC  INSTRUCTION  l^THERE  SALA.RY 
IS  'WITHHELD  is  from  withholding-  by 
board  of  school  trustees  of  original  warrant 
in  favor  of  teacher,  and  not  refusal  by 
superintendent  of  schools  to  Issue  w^arrant 
or  reauisitlon. — ^Williams  vs.  Bagnelle,  138 
Cal.  699.  701,  702,  72  Pac.  Rep.  408. 

8.  COUNTY     TREASURY      IS      PROPER 
REPOSITORY    OF    ALL    SCHOOL     FUNDS, 

and  to  this  greneral  law  charter  provisions 
are  subject  There  money  is  subject  to 
requisition  of  county  school  superintendent, 
drawn  upon  county  auditor  on  order  of 
board  of  education. — Barber  vs.  Mulford,  117 
Cal.  856.  357,  49  Pac  Rep.   206. 

9.  All  moneys  pertaining:  to  public  school 
system  must  be  paid  into  county  treasury, 
and  provision  of  city  charter  that  all 
moneys  belongringr  to  school  fund  shall  be 
deposited  with  city  treasurer  cannot  super- 
sede requirements  of  code  In  this  respect. — 
Kennedy  vs.  Miller,  97  Cal.  429,  437,  32 
Pac.  Rep.  568. 

10.  County  treasury  Is  depository  of  all 
moneys  apportioned  from  school  fund,  as 
well  as  those  raised  by  taxes  for  school 
purposes,  although  district  be  identical  ix> 
territory  and  name  with  city. — City  of  San 
DIegro  vs.  Dauer,  97  Cal.  442.  444.  32  Pac. 
Rep.    561. 

11.  Provision  that  moneys  belongrin?  to 
school  districts  within  municipalities  hav- 
ing: boards  of  education  shall  be  paid  Into 
city  treasury  of  such  municipality  is  void, 
as  it  violates  requirement  of  uniformity 
and  provisions  prohibitinsr  special  and 
local  laws  in  manag-ement  of  common 
schools. — Bruch  vs.  Colombet,  104  Cal.  847, 
854,    88   Pao.   Rep.    45. 

12.  School  district  has  no  proprietary 
rlgrht  to  money  to  Its  credit  in  county 
treasury,  and  therefore  cannot  maintain 
an  action  agrainst  treasurer  for  same. — 
Oridley  S.  Dlst.  vs.  Stout,  134  Cal.  592,  593, 
66   Pac.   Rep.    785. 

18.     COUNTERFEITING  REQUISITION  is 

forgrery. — People    vs.    Bibby,    91    Cal.     470 
478,  27  Pac  Rep.  781. 

14.  INTERESTED  TRUSTEE  is  incom- 
petent to  act,  and  warrant  drawn  by  con- 
currence of  only  two  of  trustees,  one  of 
whom  was  interested,  is  void. — Shakespear 
vs.  Smith.  77  Cal.  638,  640,  11  Am.  St.  Rep. 
827,   20  Pac.  Rep.  294. 

15.  MONEYS  —  How  dniwn.  --  WarranU 
upon  school  fund  are  not  based  upon  orders 
of  board  of  supervisors,  but  upon  requisi- 
tions of  superintendent  of  schools,  which 
requisitions  are  based  upon  orders  of  trus- 
tees or  board  of  education.  There  is  no 
provision  of  law  requiring  notice  to  treas- 
urer of  ofders  or  requisitions  upon  which 
warrants  upon  school  fund  are  based. — T.o» 
Angeles  vs.  I-ankershlm,  100  CaL  625,  629, 
35    Pac.    Rep.    153.    556. 
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IC  MTARRAliT  OF  TRUSTBBS  on  sup- 
erintendent Is  not  negrotiable  instrument. — 
Shakespcar  vs.  Smith,  77  Cal.  638,  640,  11 
Am.  St.   Rep.   327,  20  Pac.  Rep.  294. 

17.  SALJiRIES  OF  TBACHERS. — Provi- 
sions of  this  section  as  to  specifyine:  month 
for  which  salary  is  to  be  paid  are  directory, 
and  statement  that  salary  is  "balance  due 
on  yearly  contract  duringr  present  school 
year"  la  sufficient. — ^Williams  vs.  Bagnelle, 
138  Cat.   692,  705,  72  Pac.  Rep.  408. 


18.  Where,  under  contract  to  teach  for 
school  year,  amount  is  made  payable  in 
instalments  of  one  ninth  each  month,  upon 
supposition  that  school  would  be  conducted 
nine  months,  when,  in  fact,  it  was  con- 
ducted but  eierht  months,  warrant  for  one 
ninth  balance  should  be  drawn,  and  su- 
perintendent's requisition  thereon  will  be 
compelled. — Williams  vs.  Bag^nelle,  138  Cal. 
692»  705,  72  Pac.  Rep.  408. 


§  1544.  FOKFEITXTBE  FOR  FAILX7RE  TO  REPORT.  If  he  fails  to  make 
a  full  and  correct  report,  as  required  under  the  provisions  of  subdivision  four- 
teen of  section  fifteen  hundred  and  forty-three,  at  the  time  fixed  by  the  super- 
intendent of  public  instruction,  he  forfeits  one  hundred  dollars  of  his  salary; 
and  the  board  of  supervisors,  upon  receiving  from  the  superintendent  of  public 
instruction  notice  of  such  failure,  must  deduct  the  amount  forfeited  from  his 
salary. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  90;  Miarch  4,  1881,  Stats,  and  Amdts.  1881,  p.  40; 
March  15,  1889,  Stats,  and  Amdts.  1889,  p.  183. 

Apyllcdy     eltedy     comstraed,     referred     to,  etc..    In:    Bay    View    School    Dist.    vs.    Lln- 
scott,    99    Cal.    25,    29,    88    Pac.    Rep.    781   (cited). 

§1545.    MAY  APPOINT  TEACHERS  AND   OPEN  SCHOOLS,   WHEN. 

He  must,  when  there  is  sufficient  money  in  the  fund  of  any  school  district  to 

maintain  a  free  school  therein  for  six  months,  if  the  trustees  fail  to  have  such 

school  kept,  appoint  a  teacher,  and  open  and  keep  such  school,  and  may  draw 

his  requisition  upon  the  county  auditor,  who  shall  draw  his  warrant  upon  the 

fund  of  such  district  for  the  expense  incurred. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  33. 

Applied,  elted,  coBstmed,  referred  to,  etc.,  in:  Bay  View  School  Dist.  vs.  Lln- 
■cott.     99     Cal.     25,    29«    33    Pac.    Rep.    781    (cited). 

See   Const.   1879.   art  IX  f  5;   HBNNING'S   tiBNBKAIi  LAWS  p.  Ixxxviii. 

§  1546.  MAY  DIRECT  REPAIRS,  ETC.,  WHEN.  He  may,  in  his  discre- 
tion, require  the  trustees  of  any  district  to  repair  the  school  buildings  or  prop- 
erty, or  to  abate  any  nuisance  in  or  about  the  premises,  if  such  repairs  or 
abatement  can  be  done  for  a  sum  not  exceeding  fifty  dollars,  and  there  is  a 
sufficient  amount  of  money  in  the  treasury  to  the  credit  of  the  district.  He 
may  also  in  all  cases  require  the  trustees  to  provide  suitable  outhouses,  and, 
where  practicable,  to  adorn  the  grounds  with  fruit  and  ornamental  trees  and 
shrubbery;  and  if  the  trustees  neglect  to  make  such  provision,  he  may  cause 
it  to  be  done,  and  pay  for  it  on  his  requisition  upon  the  county  auditor,  who 
shall  draw  his  warrant  payable  out  of  any  money  to  the  credit  of  the  district. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  33. 

Applied*  cited,  construed,  referred  to,  etc.,  In:  Bay  View  School  Dist.  vs.  Lln- 
scott.    99    Cal.    26.    29.    83    Pac    Rep.    781    (cited). 

§1547.    WARBANTS  DRAWN  BY  HIM  (repealed). 

History:  Enacted  March  12,  1872;  repealed  March  28,  1874,  Code 
Arodta.  1873-4,  p.  111. 
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§1648.  WABBANTS,  FOR  EXPENSES  AND  CLAIMS.  He  may  draw 
his  requisition  upon  the  county  auditor,  who  shall  draw  his  warrant  on  the 
unapportioned  county  school  fund,  in  his  own  favor,  for  the  binding  of  school 
documents,  not  to  exceed  twenty  dollars  a  year;  for  postage  and  expressage 
for  his  office,  not  to  exceed  two  dollars  for  each  district  of  his  county,  and 
for  such  other  incidental  expenses  as  may  be  authorized  by  law;  provided, 
that  not  more  than  one  half  of  such  allowance  shall  be  used  during  the  first  six 
months  of  any  school  year,  except  by  unanimous  consent  of  the  board  of  super- 
visors; and  provided  further,  that  in  incorporated  cities,  each  school  contain- 
ing three  hundred  pupils  shall  be  considered  equal  to  one  school  district. 

History:  Enacted  March  12,  1872;  amended  March  13,  1874,  Code 
Amdts.  1873-4,  p.  90;  April  7,  1880  (Pol.  pt),  p.  33;  March  20,  1891, 
Stats,  and  Amdts.  1891,  p.  155. 

Ayplledy     dtedy     construed,     referred      to,  etc..    In:    Bay   View   School   Diet.    vs.    Lin- 
scott.    99    Cal.    26,    29,    83    Pac.    Rep.    781    (cited). 

§1649.    MAY  APPOINT  DEPUTIES.    Each  county  superintendent  may 

appoint  a  deputy,  but  no  salary  payable  out  of  the  school  fund  must  be  allowed 

such  deputy. 

History:     Enacted  March  12,  1872;    amended  March  28,  1874,  Coda 
Amdts.   1873-4,  p.  90. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Indirect  appointment  of  deputy. 

3.  Liability  for  acts  of  deputy. 
4, 5.  "When  cannot  act  by  deputy. 

1.  APPI'IBD,  CITBD,  CONSTKUKD,  RB- 
FERRBD  TO,  etc..  In:  Barry  vs.  Goad.  89 
Cal.  215,  222,  26  Pac.  Rep.  786  (construed); 
Bay  View  School  Dist.  vs.  Llnscott,  99  Cal. 
26,   29,   S3   Pac.   Rep.   781    (cited). 

9.  INDIRECT  APPOINTMEBrr  OF  DEP- 
UTY, that  Ib  by  appointing:  one  with  same 
duties  as  deputy  superintendent,  styling: 
him  an  inspectinsr  teacher,  cannot  be 
made.  The  character  of  appointees  must 
be  determined  from  functions  which  they 
are  to  discharge,  and  not  from  name  by 
which  they  are  called. — Barry  vs.  Ooad,  89 
Cal.   215,   221,   222,   26  Pac.   Rep.   785. 

8.     LIABILITY     OF     SUPERINTENDENT 


FOR  ACTS  OF  DEPUTY  extends  only  to 
acts  in  official  capacity. — Fresno  Nat.  Bank 
vs.  Hawkins,  93  Cal.  561,  554,  27  Am.  St 
Rep.  221,  29  Pac.  Rep.   288. 

4.  SUPERINTENDENT  CANNOT  ACT 
BY  DEPUTY  in  dlschargrlngr  his  duties  as 
a  member  of  board  of  education  under  pro- 
vision of  city  charter  constitutiner  him 
a  member  of  board,  as  his  duties  as  such 
member  are  legislative,  quasi-Judicial,  and 
distinct,  and  pertain  to  distinct  office  from 
that  he  holds  as  superintendent. — Webster 
vs.  Board  of  Education,  140  CaL  831.  332, 
78    Pac.    Rep.    1070. 

5.  Superintendent  when  member  of 
board  of  education  exercises  functions  of 
two  distinct  offices.  As  member  of  board 
there  is  no  authority  for  his  acting:  by 
deputy. — Webster  vs.  Board  of  Education, 
140  Cal.  331.  332,  78  Pac.  Rep.  1070. 


§  1560.  COMPENSATION  OF  DEPUTY  IN  CITIES.  The  deputy  school 
superintendent  of  any  city,  or  city  and  county,  having  over  thirty  thousand 
inhabitants,  may  receive  such  compensation  as  the  board  of  education  thereof 
prescribes,  payable  in  the  same  manner  and  out  of  the  same  fund  as  the 
superintendent  of  schools  thereof  is  paid. 

History:    Enacted  March  12,  1872;    amended  April  7,  1880,  Code  Amdts. 
1880  (Pol.  pt).,  p.  33;   March  4,  1881,  Stats,  and  Amdts.  1881,  p.  40. 

Applied,     cited,     coBstmed,     referred     to,  etc.,    in:    Bay    View    School    Dist.    vs.   Lin- 
scott,    99    Cal.    26,    29,    88    Pac.    Rep.    781    (cited). 

§  1661.    SCHOOL  SXTPERINTENDENT  TO  MAKE  CERTAIN  BEPOBTS. 

Every  school  superintendent  in  this  state  must,  on  or  before  the  first  day  of 
July  in  each  year,  report  to  the  superintendent  of  public  instruction,  and  to 
the  board  of  supervisors  of  his  county,  the  number  of  children  therein  between 
the  ages  of  five  and  seventeen  years,  as  appears  by  the  latest  returns  of  the 
census  marshals  on  file  in  his  office. 


Ttt.  in,  eh.  Ill,  art.  m.]       TRAYBL.ING   BXPENSES— TBACHING    BY.       <M5)     HKKBflBSS 

[To  examiTift  records;  district  botuidaries.]  It  shall  be  the  duty  of  every 
county  superintendent  to  inquire  and  ascertain  whether  the  boundaries  of  the 
school  districts  in  his  county  are  definitely  and  plainly  described  in  the  records 
of  the  boards  of  supervisors,  and  to  keep  in  his  office  a  full  and  correct 
transcript  of  such  boundaries.  In  case  the  boundaries  of  districts  are  con- 
flictmg,  or  incorrectly  described,  he  shall  report  such  fact  to  the  board  of 
supervisors,  and  the  board  of  supervisors  shall  immediately  take  such  steps 
as  are  necessary  to  change,  harmonize,  and  clearly  define  them.  The  county 
superintendent,  if  he  deem  it  necessary  for  the  guidance  of  school  census 
marshals,  may  order  the  description  of  the  district  boundaries  printed  in 
pamphlet  form,  and  pay  for  the  same  out  of  the  county  school  fund. 

History:  Enacted  March  13,  1874,  Code  Amdts.  1873-4,  p.  85;  amended 
April  7,  1880,  Code  Amdts.  1880  (Pol.  pt.),  pp.  33-34;  March  20,  1891, 
Stats,  and  Amdts.  1891,  p.  156;  March  23,  1893,  Stats,  and  Amdts.  1893, 
p.  243.  On  March  28,  1874,  another  new  section,  numbered  1551,  was 
added  to  the  code  (Code  Amdts.  1873-4,  p.  91),  which  is  thought  to  have 
been  repealed  under  the  title  cf  S  1551b,  April  7,  1880,  Code  Amdts.  1880 
(Pol.  pt.),  p.  47. 

jlpplled,     dtcd,     eoBstraed,     referred      tOf    etc..    In:    Bay    View    School    Diet    vs.    Lin- 
scott,    99    Cal.    25,    29,    33    Pae.    Rep.    781   (cited). 

§1552.  ALLOWANCE  OF  TBAVELINO  EXPENSES.  Each  county 
superintendent  shall  receive  his  actual  and  necessary  traveling  expenses,  said 
expenses  to  be  allowed  by  the  board  of  supervisors,  and  to  be  paid  out  of  the 
county  general  fund;  provided,  that  this  amount  shall  not  exceed  ten  dollars 
per  district  per  annum. 

History:  Enacted  March  13  and  28,  1874,  Code  Amdts.  1873-4,  pp.  85, 
91-92;  amended  March  15,  1889,  Stats,  and  Amdts.  1889,  p.  184;  March  20, 
1891,  Stats,  and  Amdts.  1891,  p.  156. 

1.  Applied,  cited,  eonstmed,  referred  to. 

2.  Allowance  of  expenses. 

3.  Constitution   continued  in  force. 

4.  Salary  must  be  fixed  by  supervisors. 

1.  APPLIED,  dTBI>,  coif  STRUBD,  RE- 
PBRRED  TO9  etc.,  In:  Peachy  vs.  Redmond, 
59  Cal.  826,  S27  (construed);  Peachey  vs. 
Calaveras  Co.,  69  Cal.  648,  649,  660  (ap- 
plied); Kirk  wood  vs.  Soto,  87  Cal.  894,  896, 
25  Pae.  Rep.  488  (construed);  Bay  View 
School  Dist  vs.  Llnscott,  99  Cal.  26,  29, 
33  Pao.  Rep.    781    (cited). 

%  AIAjOWJkl9Cm  OF  BXPElfSBS  does 
act   violate    constitutional    provision    that 


compensation  shall  not  be  increased  or 
diminished  during  term  of  office. — Kirk- 
wood  vs.  Soto,  87  Cal.  894,  898,  26  Pae  Rep. 
488. 

8.  CONSTITUTION  OF  1870  continued 
this  section  in  force. — Peachey  vs.  Cala- 
veras Co.,   69  Cal.   648,   660. 

4.  SALARY  MUST  BE  FIXED  OR  AL- 
LOTITED     BY    BOARD     OF     SUPERVISORS, 

and  until  so  allowed  or  fixed,  there  is  no 
provision  of  law  by  which  auditor  is  au- 
thorized to  draw  his  warrant  for  any 
salary. — Peachy  vs.  Redmond,  69  Cal.  826, 
827. 


§1653.    SCHOOL  SUPERINTENDENT,   WHEN  NOT  TO  TEACH.    No 

school  superintendent  who  receives  an  annual  salary  of  fifteen  hundred  dollars 
or  more  must  follow  the  profession  of  teaching,  or  any  other  vocation  that  can 
conflict  with  his  duties  as  superintendent;  but  those  receiving  less  than  fifteen 
hundred  dollars  per  annum  may  teach  in  the  public  schools  of  this  state. 

HIttopy:     Enacted    March    11,    1876,    Code   Amdts.    1875-6,   pp.    26-27; 
amended  March  23,  1893,  Stats,  and  Amdts.  1893,  pp.  243-244. 

A»pMed,  dtcd,  emiatracd,  referred  to,  etc,   In:  Bay  View  School  Dlst  vs.  Llnscott   M 
CaL  26,  29,  88  Pae  Rep.  781   (cited). 


H  ISei^  ISei.       <M6>  TBACHE»iS»     Ilf  8TITUTBS— WHSOUS     HBLD«  |Pt.  MIL 

ARTICLE  IV. 

TEACHERS'  INSTITUTEa 

S  1560.     Teachers'  institutes  in  counties.   Joint  S  1563.    Pay  of  teacbers  in  attendaneo. 

teachers'       institutes;       expenses.  $1564.    County  teachers' institutes;  ezpenaes, 

Teachers'  institutes  in  cities;   ex*  how  paid. 

penses.  §  1565.    Fee  for  certificate  to  be  paid  into 
9  1561.    When  held  in  other  counties.  teachers'  institute  fund. 

§  1562.    Length  of  sessions. 

§  1660.  TEACHERS'  INSTITnTES  IN  COUNTIES.  JOINT  TEACHERS' 
INSTITUTES;  EXPENSES.  TEACHERS'  INSTITUTES  IN  CITIES;  EX- 
PENSES.  The  superintendent  of  every  county  in  which  there  are  twenty  or 
more  school  districts,  and  of  every  city  and  county  in  the  state,  must  hold  at 
least  one  teachers'  institute  in  each  year;  and  every  teacher  employed  in  a 
public  school  in  the  county  must  attend  such  institute,  and  participate  in  its 
proceedings ; 

[Joint  teachers'  institutes.]  Provided,  that  the  superintendents  of  two  or 
more  counties,  city  and  county,  or  cities  may  unite  for  the  purpose  of  holding 
a  joint  institute  or  convention  and  may  direct  the  teachers  of  their  respective 
counties,  city  and  county,  or  cities  to  attend  the  same  in  lieu  of  the  county, 
city  and  county,  or  city  institute,  under  the  same  conditions  and  compensa- 
tions as  herein  provided  for  the  county,  city  and  county,  or  city  institute ; 

[Expenses  of.]  Provided,  that  the  expense  of  such  joint  institute  shall  be 
borne  equally  by  the  counties  participating  therein,  and  the  county  auditor 
of  each  county  participating  in  such  joint  institute  shall  draw  his  warrant  in 
favor  of  the  county  superintendent  upon  requisition  of  said  superintendent  for 
such  proportionate  share  of  such  county  and  the  money  paid  thereon  shall  be 
applied  to  the  expense  of  said  joint  institute ; 

[Teachers'  institutes  in  cities.]  Provided  further,  that  cities  employing 
seventy  or  more  teachers  may  have  a  separate  institute  to  meet  at  least  once 
a  year,  the  sessions  to  be  of  not  less  than  three  nor  more  than  five  days;  and 
provided  further,  that  teachers  attending  such  city  institute  shall  not  be 
required  to  attend  the  county  institute. 

The  expenses  of  such  city  institutes,  not  exceeding  two  hundred  dollars 
annually,  shall  be  paid  from  the  special  school  funds  of  said  city. 

[Repealing  clause.]  Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed. 

History:     Enacted  March  12,  1872;    amended  March  28,  1874,  Code 
AmdtB.  1873-4,  p.  92;    March  20,   1891,  Stats,  and  Amdts.  1891,  p.  156; 
March  23,  189S,  Stats,  and  Amdts.  1893,  p.  244;   March  3,  1905,  Stats,  and 
Amdts.  1905,  p.  52. 

Applied,  cited,  constroed,  referred  to,  etc..  In:  Bay  View  School  Dist  vs.  Llnscott,  99 
Cal.   25.   29,  38  Pac  Rep.  781    (cited). 

§  1661.  WHEN  HELD  IN  OTHER  COUNTIES.  In  any  county  in  which 
there  are  less  than  twenty  school  districts,  the  county  superintendent  may,  in 
his  discretion,  hold  an  institute ;  when  directed  by  the  county  board  of  educa- 
tion, he  shall  hold  an  institute  not  oftener  than  once  each  year,  at  such  time 
and  place  as  the  board  may  direct. 

History:     Enacted   March   12,   1872;    amended  March   28,   1874,   Code 
Amdts.  1873-4,  p.  92;     March  23,   1893,  Stats,  and  Amdts.   1893,  p.   244. 

Applied,  cited,  constroed,  referred  to,  etc.,  in:  Bay  View  School  Dist  vs.  Linscott,  ft 
Cal.   25,   29,  83  Pac.   Rep.  781    (cited). 


Tit.  Ill,  ch.  Ill,  art.  IV.]  BXPSNSSS     OF     INSTITUTES.  (807)        8S  ICMO-IMS 

§  1562.  LENGTH  OF  SESSIONS.  Each  session  of  the  institute  must  con- 
tinue not  less  than  three  nor  more  than  five  days. 

History:    Enacted  March  12,   1872. 

Applied,  dted,  conatmed,  referred  to,  etc.,  in:  Bay  View  School  Dlst  vs.  Linscott,  99 
Cal.  25,  29.   83  Pao.  Rep.  781    (cited). 

§  1563.  PAY  OF  TEACHEBS  IN  ATTENDANCE.  When  the  institute  is 
held  during  the  time  that  teachers  are  employed  in  teaching,  their  pay  must 
not  be  diminished  by  reason  of  their  attendance. 

History:     Enacted  March  12,   1872. 

Applied,  eited,  constmed  referred  to,  etc.,  in:  Bay  View  School  Dist.  vs.  Lilnscott,  99 
Oal.  25,  29.   SS   Pac  Rep.  781   (cited). 

§1564.     COXTNTT  TEACHEBS'  INSTITUTES;  EXPENSES,  HOW  PAID. 

The  county  superintendent  must  keep  an  accurate  account  of  the,  actual  ex- 
penses of  said  institute,  with  vouchers  for  the  same,  and  draw  his  requisition 
upon  the  county  auditor,  who  shall  draw  his  warrant  on  the  unapportioned 
county  school  fund  to  pay  said  amount;  provided,  that  any  counties  partici- 
pating in  joint  institutes  as  provided  by  section  fifteen  hundred  and  sixty, 
such  amount  shall  not  exceed  two  hundred  dollars;  and  in  counties  that  do 
not  participate  in  such  joint  institutes,  said  amount  shall  not  exceed  three 
hundred  dollars,  for  any  one  year. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  92;  April  7,  1880,  Code  Amdts.  1880  (PoL  pt.),  p.  34; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  244;  March  18,  1905,  Stats, 
and  Amdts.  1905,  p.  145. 

Applied,  cited,  conetmed,  referred  tOy  etc.,  in:   Bay  View  School  Dist.   vs.  Linscott,  99 
GaL  25.  29,   33  Pac  Rep.  781    (cited). 

§1566.  FEE  FOR  CERTIFICATE  TO  BE  PAID  INTO  TEACHERS'  IN- 
BTITUTE  FUND.  Except  for  a  temporary  certificate,  and  except  as  provided 
in  subdivision  second  of  section  one  thousand  five  hundred  and  three  of  the 
Political  Code,  every  applicant  for  a  teacher's  certificate,  or  for  the  renewal 
of  a  certificate,  upon  presenting  his  application,  shall  pay  to  the  county 
superintendent  a  fee  of  two  dollars,  to  be  by  him  immediately  deposited  with 
the  county  treasurer,  to  the  credit  of  a  fund  to  be  known  as  the  teachers' 
institute  and  library  fund.  All  funds  so  credited  shall  be  drawn  out  only  upon 
the  requisition  of  the  county  superintendent  of  schools  upon  the  county 
auditor,  who  shall  draw  his  warrant  in  payment  of  the  services  of  instructors 
in  the  county  teachers'  institute;  provided,  they  be  not  teachers  in  the  public 
schools  of  the  county  in  which  such  institute  is  held ;  and  for  the  purchase  of 
books  for  a  library  for  the  use  of  the  teachers  of  the  county.    At  least 

Fifty  p^  cent  of  the  teachers'  institute  and  library  fund  shall  be  expended 
for  books.  The  county  supermtendent  shall  take  charge  of  the  teachers' 
library,  prepare  a  catalogue  of  its  contents,  and  keep  a  correct  record  of  books 
taken  therefrom  and  returned  thereto. 

History:  Enacted  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  34; 
amended  March  15,  1889,  Stats,  and  Amdts.  1889,  p.  184;  March  20,  1891, 
Stats,  and  Amdts.  1891,  pp.  156-157;  March  23,  1893,  Stats,  and  Amdts. 
1893,  p.   244. 

Applied,  dted,  constroed,  referred  to,  etc,  in:   Bay  View  School  Dist.  VS.  Linscott,  99 
Cal.  25,  29,  33  Pac.   Rep.   781    (cited). 
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ARTICLE  V. 

SCHOOL  DISTRICT& 


f  1575.    Names  of  districts. 

S  1576.     School  districts. 

§  1576a.  Clerk   of   board   of   school   trustees, 

appointed  when.     Term   of  office 

and  salary. 
§  1577.     School    districts,   formation  of  new. 

Petition  for. 
1 1578.    Duties  or  superintendent  on  receipt 

of  petition. 


9  1579.    Duties  of  supervisors  on  same. 

§  1580.    New  district,  when  not  to  share  in 

school  moneys  (repealed). 
S  1581.    Action  creating  new  districts  void  in 

certain  events. 
9  1582.    New  district,  when  to  share  in  school 

moneys  (repealed). 
1 1583.    Joint    districts;     apportionment    of 

money. 


§1575.    NAMES  OF  DISTRICTS.    Every  school  district  must  be  desig- 
nated by  the  name  and  style  of  " district  (using  the  name  of  the  district), 

of  county"  (using  the  name  of  the  county  in  which  such  district  is 

situated) ;  end  in  that  name  the  trustees  may  sue  and  be  sued,  and  hold  and 
convey  property  for  the  use  and  benefit  of  such  district.  A  number  must  not 
be  used  as  a  part  of  the  designation  of  any  school  district. 

Hlttory:     Enacted  March   12,   1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  School  district  is  public  corporation. 

3.  Same — ^Bequest  to. 

4.  Same — Condemnation  of  land  by. 

5.  Same — Suit  to  quiet  title  by. 

1.  APPLIBD,  CITBDy  CONSTRUED,  RE- 
FBRRED  TO,  etc.,  in:  Delphi  S.  Diet.  vs. 
Murray,  63  Cal.  29,  SO  (applied);  Carpen- 
teria  S.  Dist.  vs.  Heath,  56  Cal.  478,  480 
(applied):  Estate  of  Bulmer,  69  Cal.  181 
(construed);  Hugrhes  vs.  Ewingr,  93  CaL 
414,  419,  28  Pac.  Rep.  1067  (cited);  Bay  View 
S.  Dist  vs.  Llnscott.  99  Cal.  26.  29.  88  Pac. 
Rep.  781  (cited);  In  re  Wetmore,  99  Cal. 
146,  152,  83  Pac.  Rep.  769  (cited);  San 
Bernardino  vs.  Southern  Pac.  R.  Co.,  137 
Cal.  659,  662,  70  Pac.  Rep.  782  (cited); 
Hancock  vs.  Board  of  Education,  140  Gal. 
564,  661»  74  Pac.  Rep.  44  (cited). 


3.  SCHOOL  DISTRICT  IS  PUBLIC  COR- 
PORATION which  may  sue  and  be  sued  in 
its  own  name. — San  Bernardino  vs.  South- 
ern Pac.  R.  Co.,  187  Cal.  659,  662,  70  Paa 
Rep.  782;  Hancock  vs.  Board  of  Education, 
140  CaL  664,  660,  74  Pac  Rep.  44. 

8.  Bequest  to. — School  district  a  corpor- 
ation oriranized  solely  for  educational  pur- 
poses, is  sufficient. — ^Estate  of  Bulmer,  69 
Cal.    181. 

4»  CoBdemnatioM  of  lamd  for  school  pur- 
poses may  be  by  suit  in  name  of  district.— 
Delphi  S.  Dist.  vs.  Murray,  63  Cal.  29,  30. 

6.  Suit  to  quiet  title  to  school  property 
is  properly  brougrht  in  name  of  district.-^ 
Carpenteria  a  Dist  vs.  Heath,  66  CaL  478, 
480. 

ChanslBff  names  of  sdiool  districts. — See 
HENNING'S  GENERAL  LAWS  p.  1284. 


§1676.  SCHOOL  DISTRICTS.  Every  city  or  incorporated  town,  unless 
subdivided  by  the  legislative  authority  thereof,  shall  constitute  a  separate 
school  district,  which  shall  be  governed  by  the  board  of  education  or  board  of 
school  trustees  of  such  city  or  incorporated  town ; 

[Board  of  supervisors  may  annex.]  Provided,  that  whenever  a  city  or  town 
shall  be  incorporated  the  board  of  supervisors  of  the  county  may  annex  thereto, 
for  school  purposes  only,  the  remainder,  or  any  part  of  the  remainder,  of  the 
district  or  districts  from  which  such  city  or  incorporated  town  was  organized, 
whenever  a  majority  of  the  heads  of  families  residing  therein,  as  shown  by 
the  last  preceding  school  census,  shall  petition  for  such  annexation;  and 

[May  include  more  territory.]  Provided  further,  that  the  board  of  super- 
visors may  include  more  territory  than  the  remainder  of  the  district  or  districts 
from  which  the  city  or  incorporated  town  was  organized,  whenever  a  petition 
for  such  purpose  is  presented  to  them,  signed  by  a  majority  of  the  heads  of 
families,  as  shown  by  the  last  preceding  school  census,  residing  in  such  addi- 
tional territory. 

[Included  portion,  how  deemed  and  treated.]    When  said  remainder  or  nart 
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has  power  to  make  such  changes;  in  exer- 
cise of  this  power  It  may  make  such  pro- 
visions respecting:  property  and  obligations 
of  corporation  as  it  may  deem  equitable  or 
proper,  and  its  action  in  this  respect  is 
conclusive. — Bay  View  8.  Dist.  vs.  Lln- 
scott.  99  Cal.  26,  27.  38  Pac.  Rep.  781. 

6.     CITY    AS     SCHOOL.    DISTRICT — Gov- 

it    of.— City    territory    with    its    in- 


habitants     constitutes 


mere 


'school 


thereof,  or  said  additional  outside  territory  has  been  annexed  to  said  city  or 
incorporated  town,  it  shall  be  deemed  a  part  of  said  city  or  incorporated  town 
for  the  purpose  of  holding  the  general  municipal  election,  and  shall  form  one 
or  more  election  precincts,  as  may  be  determined  by  the  legislative  authority 
of  said  city  or  incorporated  town,  the  qualified  electors  of  which  shall  vote  only 
for  the  board  of  education,  or  the  board  of  school  trustees ;  and  such  outside 
territory  shall  be  deemed  to  be  a  part  of  said  city  or  incorporated  town  for  all 
matters  connected  with  the  school  department  thereof,  for  the  annual  levying 
and  collecting  of  the  property  tax  for  the  school  funds  of  said  city  or  incor- 
porated town,  and  for  all  purposes  specified  in  sections  one  thousand  eight 
hundred  and  eighty  to  one  thousand  eight  hundred  and  eighty-eight  of  this 
code,  inclusive. 

History:  Enacted  March  12,  1872;  amended  March  22,  1878,  Code 
Amdts.  1877-8,  p.  28;  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  157; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  245. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Annexation  of  territory. 

3.  Same — ^Effect  of. 

4.  Changing  boundaries  is  legislative  act. 
5-7.  City  as  school  district— OoTemment  of. 

8.  Same— May  be  divided. 

9.  City  bonds  for  school  purposes. 

10.  City  superintendent. 

11.  Property,  on  division. 

1.  APPLIBD,  CITED,  CONSTRUBD,  RB- 
FERRED  TO,  etc.,  in:  Earle  vs.  Board  of 
Education.  55  Cal.  489,  494  (cited);  Ken- 
nedy vs.  Miller,  97  Cal.  429,  482,  82  Pac 
Rep.  658  (cited);  Bay  View  S.  Dist.  vs. 
Linscott,  99  Cal.  26,  27,  28,  88  Pac.  Rep. 
781  (construed);  In  re  Wetmore.  99  Cal. 
146,  151,  83  Pac.  Rep.  769  (cited);  SInnott 
va  Colombet,  107  Cal.  187,  191,  40  Pac. 
Rep.  329.  28  Lw  R.  A.  594  (cited);  Hamilton 
VI.  County  of  San  Dieso,  108  Cal.  278,  280, 
41  Pac.  Rep.  305  (cited);  Vernon  S.  Dlst. 
va  Board  of  Education,  125  Cal.  698,  696, 
58  Pac.  Rep.  175  (construed);  Kramm  vs. 
BoKue.  127  Cal.  122,  125,  59  Pac  Rep.  894 
(construed);  Board  of  Education  of  Wood- 
land vs.  Board  o^  Trustees.  129  Cal.  599, 
€05,  62  Pac.  Rep.  178  (construed);  Hancock 
▼8.  Board  of  Education,  140  Cal.  554,  555. 
&<1,  74  Pac.  Rep.  44   (cited). 

5.  AHHBXATION  OF  TBRRITOBT  tO 
municipality  for  school  purposes  only  ap- 
plies to  cities  already  Incorporated.  The 
proceedings  for  such  are  not  those  provided 
for  chancre  of  boundaries  of  school  dis- 
tricts, and  such  provisions  do  not  apply. — 
Kramm  vs.  Boffue,  127  CaL  122,  126,  69  Pao. 
Rep.   894. 

8.  Effect  of. — ^Where  territory  Is  an- 
nexed to  municipality  "for  school  purposes 
only,"  It  1b  under  sole  control  of  board  of 
education  of  city. — Vernon  S.  Dist.  vs. 
Board  of  Education,  126  Cal.  698,  595,  68 
Pac.  Rep.  175. 

4.  CHAHOntG  BOUNDARIES  IS  LE6IS- 
I'ATIVK  A(7r. — Power  to  chants  boundaries 
of  district  or  to  define  them  In  first  In- 
stance, whether  exercised  immediately  by 
legislature  or  immediately  by  board  of  su- 
PtrYisors,  Is  lefftslative  act  I/efirislature 
PoL  C— 24. 


district,"  and  hence  is  corporate  body  or 
quasl-municlpallty  distinct  from  municipal 
corporation  or  city,  and  in  no  way  different 
from  county  district  in  nature  or  function. 
Such  districts  are  groverned  by  "boards  of 
education"  Instead  of  "boards  of  trustees" 
of  country  districts,  but  former  expression 
is  but  another  term  for  latter,  and  differ- 
ence Is  but  in  name. — Board  of  Education 
of  City  of  Woodland  vs.  Board  of  Trustees, 
129  Cal.  599,  606.  62  Pac.  Rep.  173. 

6.  Political    Code,    not    charter,    vovem« 

rlg^hts  and  oblleratlons  of  school  district, 
although  comprising:  same  territory  as  city. 
— City  of  San  Diego  vs.  Dauer,  97  Cal.  442, 
444,    82    Pac.    Rep.    561. 

7.  City  and  •chool  district  are  distinct 
corporations,  even  though  designated  by 
same  name  and  embracing  same  territory. 
The  one  derives  Its  authority  directly  from 
legislature  through  general  laws  providing 
for  establishment  of  schools  throughout 
state,  while  authority  of  other  is  found  in 
charter  under  which  it  Is  organized,  and 
It  follows  that  acts  of  each  corporation  are 
to  be  measured  by  authority  under  which 
they  are  performed,  and  their  validity  de- 
termined by  comparison  with  that  author- 
ity.— In  re  Wetmore,  99  Cal.  146,  153,  33 
Pac.    Rep.    769. 

8.  May  be  divided. — Territory,  althousrh 
part  of  district  composed  of  city,  is  legally 
capable  of  segregation  as  an  Independent 
district. — ^Hamilton  vs.  San  Diego  Co.,  108 
Cal.   278,  2S0,   41  Pac.   Rep.  805. 

0.  CITY  MAY  IS  SUB  ITS  OWN  BONDS 
for  purpose  of  building  schoolhouses,  not- 
withstanding 11676  Political  Code  makes 
such   incorporated   city  a   school  district. — 


Sl07«i^lnr7     (170) 


CLEBK    OF    BOABD— NEW    DISTRICTTS. 


[Pt.ni. 


In   re  Wetmore,    99   CaL    146,   161»   St   Pao. 
Rep.   769. 

!•.  CITY  SVPBRINTBUVDEBrr  Of  schools 
is  employee  of  board  of  education,  whose 
functions  pertain  to  managrement  of  public 
schools  organized  within  school  district  of 
city,  under  system  established  by  legisla- 
ture, and  flxine:  of  his  salary  pertains  to 
board  of  education  and  not  to  common 
council,  and  such  salary  is  payable  out  of 
moneys    held    in    county    treasury    for    ac- 


count of  school  district — City  of  San  Dlesro 
vs.  Dauer,  97  C:i.l.  442,  444,  32  Pac.  Rep.  561. 

11.  MUNICIPAL.  PROPERTY,  UPON  THE 
DIVISION  of  municipality,  belongs  to  the 
municipality  within  which  it  is  located 
by  division. — ^Vernon  S.  DlsL  vs.  Board  of 
Education,  125  CaL  693,  696,  58  Pac  Rep. 
176. 

Act  coMAnnlBff  school  dlatricta  la  exiat- 
CBCc  live  yenm  duly  iBCorpomtcd. — See 
HENNINCrS  GENERAL  LAIVS  p.   1234. 


§  1676a.  CLERK  OF  BOARD  OF  SCHOOL  TRUSTEES,  APPOINTED 
WHEN.  TERM  OF  OFFICE  AND  SALARY.  In  any  school  district  or- 
ganized under  the  preceding  section,  and  which  is  also  a  high  school  district, 
and  which  districts  are  governed  by  a  board  of  three  trustees,  and  which 
districts  have,  by  the  last  preceding  school  census,  a  school  population  of  more 
than  fifteen  hundred,  the  trustees  may  appoint  a  clerk,  who  shall  not  be  one  of 
their  number,  to  act  for  both  districts,  to  hold  office  during  the  pleasure  of  the 
board;  and  said  board  may  fix  his  salary  at  a  sum  not  exceeding  twenty-five 
dollars  per  month  for  each  district,  which  sum  shall  be  paid  in  the  same 
manner  and  from  the  same  funds  as  other  incidental  expenses  of  the  districts 
are  paid. 

History:     Enacted  March   20,  1905,   Stats,   and   Amdts.   1905,   p.   550; 
in  effect  immediately. 

§1677.    SCHOOL  DISTRICTS,  FORMATION  OF  NEW.    PETITION  FOR. 

1.  No  new  school  district  shall  be  formed  at  any  other  time  than  between  the 
first  day  of  October  and  the  tenth  day  of  February,  nor  at  that  time  unless  the 
parents  or  guardians  of  at  least  fifteen  census  children,  residents  of  such 
proposed  new  district,  and  residing  at  a  greater  distance  than  two  miles  by  a 
traveled  road  from  the  public  schoolhouse  in  the  district  in  which  said  parents 
or  guardians  reside,  present  a  petition  to  the  superintendent  of  schools,  setting 
the  boundaries  of  the  new  district  asked  for;  provided,  that  the  provision 
requiring  the  petitioners  shall  reside  a  distance  of  more  than  two  miles  by  a 
traveled  road  from  the  said  public  schoolhouse  may  be  dispensed  with  when 
the  petition  shall  be  signed  by  the  parents  or  guardians  of  fifty  or  more  census 
children  residents  of  a  district  containing  more  than  three  hundred  census 
children. 

2.  [Boundaries  changed  —  Consolidation  of  districts.]  The  boundaries  of 
fl  school  district,  except  as  provided  in  section  one  thousand  five  hundred  and 
fifty-one  of  the  Political  Code,  shall  be  changed  only  between  the  first  day  of 
October  and  the  tenth  day  of  February  in  any  year,  and  then  only  when  at 
least  ten  heads  of  families  residing  in  the  districts  affected  by  the  proposed 
change  of  boundaries  shall  present  to  the  superintendent  of  schools  a  petition 
setting  forth  the  changes  of  boundaries  desired,  and  the  reasons  for  the  same: 
provided,  that  two  or  more  districts  lying  contiguous  may  at  any  time  be  united 
to  constitute  but  one  district,  whenever  a  petition  signed  by  a  majority  of  the 
heads  of  families  residing  in  each  of  said  districts  shall  be  presented  to  the 
superintendent  of  schools. 

3.  [Joint  districts,  formation  of — Concurrent  action  required.]  Joint  dis- 
tricts (that  is,  districts  lying  partly  in  one  county  and  partly  in  another)  may 
be  formed  at  any  time  between  the  first  day  of  October  and  the  tenth  day  of 
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February  in  any  year,  whenever  a  petition  signed  by  the  parents  or  guar- 
dians of  at  least  fifteen  census  children,  residents  of  such  proposed  joint 
district  and  residing  at  a  greater  distance  than  two  miles  by  a  traveled  road 
from  any  public  schoolhouse,  shall  be  presented  to  the  superintendent  of 
each  county  affected  by  the  proposed  formation  of  the  joint  district;  and 
provided  farther,  that  the  provision  requiring  that  the  petitioners  shall  re- 
side a  distance  of  more  than  two  miles  by  a  traveled  road  from  any  public 
schoolhouse  may  be  dispensed  with  when  the  petition  shall  be  signed  by 
the  parents  or  guardians  of  fifty  or  more  census  children  residents  of  dis- 
tricts any  one  of  which  contains  more  than  three  hundred  census  children. 
All  the  provisions  relative  to  the  formation  of  joint  districts  shall  be  by  con- 
current action  of  the  superintendent  and  the  board  of  supervisors  of  each 
county  affected ;  still  further  provided,  that  by  concurrent  action  of  the  boards 
of  supervisors  and  the  county  school  superintendents,  contiguous  school 
districts  or  parts  of  such  school  districts  lying  in  different  counties  may,  on 
proper  petitions  as  above  required,  be  united  to  form  a  joint  school  district, 
and  the  school  property  within  the  territory  thus  united  shall  become  the  prop- 
erty of  the  newly  formed  joint  school  district. 

4.  [Children  residing  in  newly  formed  districts.]  The  children  residing  in 
any  newly  formed  district,  in  any  district  whose  boundaries  have  been  changed, 
or  in  any  joint  district,  shall  be  permitted  to  attend  the  school  in  the  district 
or  districts  from  which  the  newly  formed  district  was  constituted  until  the  first 
day  of  July  next  succeeding  the  formation  or  change. 

5.  [Transfer  of  funds.]  Whenever  a  district  shall  be  united  with  a  munici- 
pality or  with  another  district,  all  funds  belonging  to  said  district  shall  be 
transferred,  by  requisition  of  the  superintendent  of  the  county  upon  the  county 
auditor,  to  the  municipality  or  district  with  which  said  district  is  united 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  pp.  92-93;  March  20,  1876,  Code  Amdts.  1875-6,  p.  27; 
April  7,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  34;  March  4,  1881,  Stats, 
and  Amdts.  1881,  p.  40;  March  3,  1885,  Stats,  and  Amdts.  1884-5.  p.  16; 
March  15,  1889,  Stats,  and  Amdts.  1889,  pp.  184-185;  March  23,  1893, 
Stats,  and  Amdts.  1893,  pp.  245-246;  March  21,  1903,  Stats,  and  Amdts. 
1903,  pp.  358-359;  March  20,  1905,  Stats,  and  Amdts.  1905,  pp.  404-405; 
in  effect  Immediately. 

1.  Applied,  cited,  construed,  referred  to.  poratlon  la  entitled  to  all  property  and  Is 

2,3.  Property  and  obligations  on  change.  solely  liable   for  all   obligations;   territory 

4.  When  de  facto  district  exists.  ^aken    therefrom    will    not    be    entitled    to 

any  of  corporate  property  or  liable  for  any 

1.  APPLIED,  CITKD,  CONSTRUED,  RK-  ^f  obligations  of  old  corporation.  — 
FEBRED  TO,  etc..  In:  Bay  View  School  Hughes  vs.  Bwlng.  98  Cal.  414.  419.  28  Pac. 
Dlst  vs.   Linscott,    99   Cal.    25,    29,    83    Pao.  R^p^  io67. 

Rep.  781   (cited) ;  People  ex  rel.  Brown  vs.  3      g^jj^^^^j    district   Is    public    corporation 

Union  High   S.    Dlst.    101    Cal.    656,    659.    36  ^^     quasl-munlclpal     character,    possessing 

Pac.  Rep.  119   (cited);  Hamilton  vs.  County  g^^h    authority    as    has    been    conferred    by 

of  San  Diego.  108  Cat  273.  280,  281.  41  Pac.  legislature    to    be    exercised    In    mode    and 

Rep.  305   (applied);  Krarom  vs.   Bogue.  127  ^uhln  limits  prescribed  by  statute.     Power 

Cal.    122.    126.    69    Pac.    Rep.    394     (cited);  ^o  change  boundaries  of  district  Is.  when- 

Snnol  R   Dlst    vs.    Chlpman,    138    Cal.    261.  ^^^^  exercised,  legislative  act     Legislature 

255,  71  Pac  Rep.   340    (cited).  Immediately    or    mediately   by    a    board    of 

2.  PROPERTY  AND  OBLIGATIONS  ON  supervisors  has  power  to  make  such 
CHANGE. — ^Where  boundaries  of  municipal  changes,  and  In  exercise  of  such  power  may 
corporations  are  changed  either  by  form-  make  such  provisions  respectlne:  oblleq- 
ing  new  corporation  out  of  territory  of  tlons  of  corporations  as  It  may  deem  equi- 
orlglnal  one  or  by  transferring  portion  of  table  or  proper,  and  Its  action  In  this  re- 
terrltory  to  another  corporation,  in  absence  spect  Is  conclusive. — Hughes  vs.  Ewing,  93 
of  any  provision    on    subject   the    old    cor-  Cal.  414.   417.  28  Pac.   Rep.   1067. 


|§  1678-1588        (872)  PBTITION— DUTY    OF    SUPBRINTBNDBNT.  CPt.  HI. 

4.     DISTRICT    HAS    A    DB    FACTO    BX-  Hamilton  vs.  County  of  San  Diego,  108  CaL 

ISTEUVCIS    where    created    of   certain    terri-  273,    282,    284,    41    Pac.   Rep.    805. 

tory,   the   supervisors   assuming:  at  time   it  See  ante  f  1576   and  note, 

was  not  part  of  an  incorporated  city  which  As  to  apportionment  of  fnnd*  in  dlatricta 


it    was    afterwards    determined    to    be,    and       divided    by    the    board    of    supervisors,    see 

taxes   paid   to   meet   bonds   issued    by    such       post   S§  1S58,   1869. 

district  cannot  be  recovered  by  taxpayer. —  Union  school  districts. — See  post  9  167 i. 

§  1578.    DUTIES  OF  SUPERINTENDENT  ON  RECEIPT  OF  PETITION. 

After  giving  due  notice  to  all  parties  interested,  by  sending  notice  by  regis- 
tered mail  to  each  of  the  trustees  of  any  school  district  that  may  be  affected 
by  the  proposed  change,  or  by  causing  notices  to  be  posted  in  three  public 
places  in  each  district  affected,  one  of  which  shall  be  at  the  door  of  the  school- 
house  of  said  district  for  at  least  one  week,  the  county  superintendent  must 
transmit  the  petition  to  the  board  of  supervisors,  with  his  approval  or  dis- 
approval. If  he  approves  the  petition  he  may  note  such  changes  in  the  boond- 
aries  as  he  may  think  desirable. 

History:     Enacted   March   12,   1872;     amended   March    28.    1874,   Code 
Axndts.  1873-4,  p.  93;    March  15,  1889,  Stats,  and  Amdts.  1889,  p.  185. 

Applied,     cited,     constroed,     referred     io^      ton  vs.   County  of  San  Dlegro.   108  Cal.   27S, 
etc.,  in:  Bay  View  S.  Dlst.  vs.  Ldnscott.  99       280,  281,  41  Pac.  Rep.  805  (cited). 
Cal.  25,  29,  38  Pac.  Rep.  781  (cited);  Hamil- 

§1679.  DUTIES  OF  SUPERVISORS  ON  SAME.  The  board  of  super- 
visors must,  at  their  first  meeting  after  the  receipt  of  the  petition,  act  upon  the 
same.  If  the  board  establishes  the  district,  they  may  do  so  in  accordance  with 
the  original  prayer  of  the  petition,  or  with  such  modifications  as  they  choose 
to  make. 

Hfttory:     Enacted  March   12,   1872;     amended   March   28,    1874,   Code 
Amdts.  1873-4,  p.  93. 

Applied,     cited,     oonstracd,     referred    tOf      ton  vs.  County  of  San  Diegro,   108  CbI.    S7S, 
etc.,  in:  Bay  View  S.   Dlst.  vs.  Llnscott,   99       280,  281,  41  Pac.  Rep.  806  (cited). 
Cal.  25,  29,  33  Pac.  Rep.  781  (cited);  Hamil- 

§  1680.    NEW  DISTRICT,  WHEN  NOT  TO  SHARE  IN  SCHOOL  MONEYS 

(repealed). 

History:    Enacted  March  12,  1872;    repealed  March  15,  1889,  Stats,  and 
Amdts.  1889,  p.  185. 

§1681.  ACTION  CREATING  NEW  DISTRICTS  VOID  IN  CERTAIN 
EVENTS.  After  the  making  of  an  order  by  the  board  of  supervisors,  creatixtg 
a  new  district,  the  school  must  be  opened  therein  not  later  than  the  second 
Monday  of  September  in  the  year  in  which  the  order  was  made ;  otherwise,  said 
order  shall  be  null  and  void. 

History:    Enacted  March  12,  1872;    amended  March  20,  1891,  Stats,  and 
Amdts.  1891,  p.  157;   March  23,  1893,  Stats,  and  Amdts.  1893,  p.  246. 

1.  Anpliod,  cited,  construed,  referred  to,  *•    Provision    for    Bclioollioiuie   need    not 

2.  Provision  for  schoolhouse.  be  made  at  once  by  new  district,  but  scbool 
1.     Applied,  cited,  constraed,  referred  to,       "'"s*  he  opened  not  later  than  second  Mon- 

otc,   In:   Bay  View  S.  Dlst.  vs.  Llnscott,  99  <*ay    of    September    In    the    year    in    which 

Cal.   25,  29,   33  Pac.   Rep.   781   (cited);  Sunol  order  creatlngr  district  was  made. — Sunol  a 

S.   Dlst.   vs.   Chlpman,   138   Cal.   251.    266.   71  ^^^^  vs.  Chlpman,  188  Cal.  261.  266,  71  Pat 

Pac   Rep.   840    (construed).  K«P*  '^*^- 

§15C2.    NEW   DISTRICT,   WHEN  TO   SHAKE  IN  SCHOOL  MONEYS 

(repealed). 

History:    Enacted  March  12,  1872;    repealed  March  15,  1889,  Stats,  and 

Amdts.  1889.  p.  185. 


IIItC]uIU,art.VI.]       JOINT    DISTBICTTS^SCHOOIj    BLBCTIONS.        <878)      S3 1583-1503 

§1683.  JOINT  DISTBICTS;  APPORTIONMENT  OF  MONEY.  When- 
ever  a  district  lies  partly  in  one  county  and  partly  in  another,  the  county 
superintendent  must  apportion  to  such  district  such  proportion  of  the  school 
money  to  which  such  district  is  entitled  as  the  number  of  school  census  chil- 
dren residing  in  that  portion  of  the  district  situated  in  his  county  bears  to  the 
whole  number  of  school  census  children  in  the  whole  district. 

[Text-books  and  rules.]  The  text-books  to  be  used  and  the  rules  governing 
the  school  in  such  district,  shall  be  those  adopted  by  the  board  of  education  of 
the  county  in  which  the  schoolhouse  in  said  joint  district  is  located. 

[Trustees  to  report.]  The  trustees  and  teachers  of  joint  districts  shall  make 
to  the  superintendents  of  each  county  in  which  the  district  is  located 
the  reports  which  other  trustees  and  teachers  are  required  to  make,  and 
also  the  number  of  pupils  attending  the  school  from  each  county.  The 
teacher  in  such  joint  district  shall  not  be  required  to  hold  a  certificate  in  both 
counties. 

History:  Enacted  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt.).  p.  34; 
amended  March  20,  1891,  Stats,  and  Ajndts.  1891,  p.  157;  March  23,  1893, 
Stats,  and  Amdts.  1893,  pp.   246-247. 

AvpUed,  eltedy  constraedy  referred  to,  etc.  in:  Bay  View  S.  Dlst.  vs.  Linscott,  99  Cal. 
25,  29,  33  Pao.  Rep.  781   (cited). 


ARTICLE  VI. 

ELECTIONS  FOR  SCHOOL  TRUSTEES. 

S  1593.  Election  of  school  trustees.  §1598.  Who  are  entitled  to  vote  for  trus- 

S  1594.  Elections  in  new  districts  (repealed).  tees. 

S  1595.  Notices  of  election.  f  1599.  Voting  must  be  by  baUot 

51596.  School   elections,   election   precincts,  » ^®^^'  Election   of   school   trustees.     Chal- 

•                  -1^                   '                  *-            »  lenge  of  vote. 

„,^^^  ^      .           J    ,    .          „  81601.  Poll-lists. 

§1597.  Opemng  and  closing  polls.  |  ^^^g^  Certificates  of  election. 

§1583.  ELECTION  OF  SCHOOL  TRUSTEES.  An  election  for  school 
trustees  must  be  held  in  each  school  district  on  the  first  Pi'iday  of  April  of 
each  year,  at  the  district  schoolhouse,  if  there  is  one,  and  if  there  is  none,  at 
the  place  to  be  designated  by  the  board  of  trustees. 

1.  The  number  of  school  tnutees  for  any  school  district,  except  where  city 
boards  are  otherwise  authorized  by  law,  shall  be  three.  No  person  shall  be 
deemed  ineligible  to  the  office  of  trustee  on  account  of  sex. 

2.  In  new  school  districts  the  school  trustees  shall  be  elected  on  the  first 
Friday  of  April  subsequent  to  the  formation  of  the  district,  to  hold  office  for 
one,  two  and  three  years,  respectively,  from  the  first  day  of  July  next  succeed- 
ing their  election. 

3.  When  a  vacancy  occurs  from  any  of  the  causes  specified  in  section  nine 
hundred  and  ninety-six  of  this  code,  the  county  superintendent  of  schools  shall 
appoint  a  suitable  person  to  fill  such  vacancy  until  the  first  day  of  July  next 
succeeding  the  appointment,  and  a  trustee  shall  be  elected  at  the  next  April 
election,  to  hold  office  for  the  remainder  of  the  term. 

4.  [Term  of.]  Except  as  provided  in  subdivision  [s]  two  and  three  of  this 
section,  one  trustee  shall  be  elected  annually,  to  hold  office  for  three  years 
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Li*t.  ru. 


from  the  first  day  of  July  next  succeeding  his  election,  or  until  his  successor 
shall  be  elected,  or  appointed,  and  qualified. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  80;  April  7,  1880,  Code  Amdta.  1880  (Pol.  pt.),  p.  35; 
March  4,  1881,  Stats,  and  Amdts.  1881,  pp.  40-41;  March  15,  1887,  Stats, 
and  Amdts.  1886-7,  pp.  142-143;  March  15,  1889,  Stats,  and  Amdts.  1889, 
p.  185;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  247;  March  3,  1905, 
Stats,  and  Amdts.  1905,  pp.  48-49,  in    effect  immediately. 

1.  Applied,  eited,  construed,  referred  to. 
2-4.  Cities — Withdrawing  from   general   sys- 
tem. 

1.  APPL.IED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Nevada  S.  Dist  vs. 
Shoeoraft,  88  Cal.  372,  373,  26  Pac.  Rep. 
211  (construed);  Bay  View  S.  DIst.  vs.  Lln- 
scott,  99  Cal.  25,  29,  33  Pac.  Rep.  781 
(cited);  Board  of  Education  of  City  of 
Woodland  vs.  Board  of  Trustees,  129  Cal. 
599,  606,  62  Pac.  Rep.  173   (cited). 

2.  CITIES — 'WlthdmwlBv  from  Kcmeral 
•yatem. — Constitutionality  of  provisions  of 
municipal  corporations  act,  withdrawing: 
cities  of  classes  specified  from  operation 
of  general  system  of  common  schools  es- 
tablished  by  this  code,  questioned,  but 
not  decided. — Board  of  Education  of  City 
of  Woodland  vs.  Board  of  Trustees,  129 
Cal.   599,  606,  62  Pac.   Rep.  173. 

8.     Im   stateiaeMta    of   muMlcIyal   corpom- 


tloBs  net  that  cities  effected  thereby  con- 
stitute "school  districts,"  and  are  governed 
by  "boards  of  education,"  terms  are  used 
in  different  sense  from  that  given  them  in 
this  code,  for  their  school  district  is 
no  longer  separate  corporate  body,  but  is 
merged  in  city,  and  board  of  education 
is  but  department  of  general  city  govern- 
ment.— Board  of  Education  of  City  of 
Woodland  vs.  Board  of  Trustees.  129  Cal. 
699,   606,   62   Pac.  Rep.   173. 

4.  CoBstltutloB  of  1849  did  mot  prohlblc 
■peelnl  learialatloM  In  school  matters,  and 
therefore  an  act  to  establish  and  define 
powers  and  duties  of  board  of  education 
of  Nevada  school  district,  passed  in  1874, 
superseded  this  section  of  code.  The  pro- 
vision of  present  constitution  that  legis- 
lature shall  not  pass  legal  or  special  laws, 
applies  to  future  and  not  past  legislation. 
— Nevada  S.  DIst.  vs.  Shoecraft,  88  Cal. 
372,  373,  26  Pac  Rep.  211. 


§  1594.    ELECTIONS  IN  NEW  DISTRICTS  (repealed). 

Hittory:    Enacted  March  12,  1872;    repealed  March  15,  1889,  Stats,  and 
Amdts.  1889,  p.  185. 

• 

§  1696.  NOTICES  OF  ELECTION.  Not  less  than  ten  days  before  the  elec- 
tion required  under  section  fifteen  hundred  and  ninety-three,  the  trustees  mast 
post  notices  in  three  public  places  in  the  district,  which  notices  must  specify 
the  time  and  place  of  election,  and  the  hours  during  which  the  polls  will  be 
kept  open ;  if  within  five  days  of  the  election  the  trustees  have  failed  to  post 
the  notices  required  under  this  section,  then  any  three  electors  of  the  district 
may  give  notice  of  such  election. 

History:     Enacted   March   12,   1872;    amended   March   28,   1874,   Code 
Amdts.   1873-4,   pp.   93-94. 

Applied,  elted,  conflrtnied,  referred  to*  etc.    In:  Bay  View  S.  Dist  vs.  Llnscott.   99   Cal. 
25,   29,  33  Pac.  Rep.  781   (cited). 

§  1696.  SCHOOL  ELECTIONS,  ELECTION  PRECINCTS,  ETC.  Trustees 
or  board  of  education  charged  with  the  calling,  conduct  and  carrying  on  of 
elections,  may  subdivide  the  district  into  election  precincts  for  the  holding  of 
the  election,  and  may  change  and  alter  such  precincts  as  often  as  occasion  may 
require,  and  must  appoint  one  inspector  and  two  judges  of  election  in  each 
precinct ;  if  none  are  so  appointed,  or,  if  those  appointed  are  not  present  at  the 
time  for  opening  the  polls,  the  electors  present  may  appoint  them,  and  they 
shall  conduct  the  election. 

History:    Enacted  March  12,  1872;    amended  March  20,  1891,  Stats,  and 
Amdts.  1891.  p.  157;    March  23,  1893,  Stats,  and  Amdts.  1893,  p.  247; 
March  21,  1903,  Stats    and  Amdta.  1903,  p.  354. 

1.  Applied,  cited,  construed,  referred  to.  1.    applied,  cited,  construed,  RB- 

2.  Presumption  of  regularity.  PERRED  TO,   etc..   in:   Bay   View   S.    DIst 
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TB.  Unscott,   99    CaL    25»    29,    88   Pae.    Rep.  shown.  It  will  be  presumed  that  deficiency 

781  (cited);  People  ex  rel.  Brown  vs.  Union  was   supplied   by   electors   present   at   time 

HlfiTh  S.  I>l8t  101  Cal.  666,  660,  86  Pac.  Rep.  of  opening  the  polls. — People  ex  rel.  Brown 

119    (applied).  vs.  Union  Hiffh  S.   Dist.,   101   CaL   666,   661, 


2.    Fi<e«vmptloift      of     regularity. — ^Whera       86  Pac.  Rep.   119. 
officers  of  election  were  not  appointed,  and  Establishment  of  falsh  schools. — See  post 

there    Is    nothin^r    to    contrary    alleged    or      |9 1669-1671. 

§  1597.  OPENING  AND  CL08IN0  POLLS.  In  districts  in  which  the  num- 
ber of  children  between  five  and  seventeen  years  of  age  exceed  five  hundred, 
the  polls  must  be  opened  at  eight  o'clock  a.  m.,  and  kept  open  until  sundown. 
In  other  districts  the  polls  must  not  be  opened  before  nine  o'clock  a.  m.,  nor 
kept  open  less  than  four  hours. 

History:   Enacted  Mareh  12,  1872;   amended  April  7,  1880,  Code  Amdts. 
1880    (Pol.  pL),  p.  85. 

1.  Applied,  cited,  eonstraed,  referred  to.  in  opening  polls  where  no  one  is  prevented 

2,3.  Substantial  compliance  sufficient.  from  votlnsr  or  deprived  of  that  privilege, 

«      *      ..  ^      ^  ^  -• ^    •        ^  *  substantial  compliance  with  notice  in  such 

1.    AppUed,  cited,  ^-«^«d>  '*' tT  .  t?  case    being    sufficient-People    ex    rel.    Lee 

TnT.f"''^J^^rJ'    ^i^    "^ii^T-^iV:       vs.   Prewett.   124    Cal.    7.    12,    66   Pac.    Rep. 
>9   CaL    25,    29,    33    Pac.    Rep.    781    (cited);  ^  ^ 

People   ex    rel.    Lee   vs.    Prewett,    124    CaL 

7.  12,  66  Pac  Rep.  619   (construed)  J  People  ».     Notice  requiring  polls  to  be  kept  open 

ex  reL   Pixley   vs.   Lodi   High   S.   Dist.,   124  '^om    2    o'clock    until    sunset    is    sufficient 

CaL  694,  703,  57  Pac.  Rep.  660   (construed).  compliance  with  law. — People  ex  rel.  Pixley 


&    SvbstaBtUil      compllaBce      svllleleBt.-^ 

Validity  of  election  is  not  affected  by  delay 


vs.   Lodi    High    &   Dist.,    124    CaL    694,    708, 
67  Pac.  Rep.  660. 


§  1698.  WHO  ABE  ENTITLED  TO  VOTE  FOR  TRUSTEES.  Every  elec- 
tor, resident  of  the  school  district,  who  is  a  qualified  elector  of  the  county,  and 
who  is  registered  in  the  precinct  where  the  election  is  held  at  least  thirty  days 
before  the  election,  may  vote  thereat. 

History:    Enacted  March  12,  1872;   amended  April  7,  1880,  Code  Amdtg. 
1880  (Pol.  pt.),  p.  35;    March  20,  1905,  Stats,  and  Amdts.  1905,  p.  432. 

1.  Applied,  cited,  eonstraed,  referred  to.  Board   of   Trustees.    129    Cal.    599.    606,    62 

2.  Qualifications  of  elector.  I*ac.  Rep.  173    (cited). 

3.     To   be   a   qiiallfled   elector  under   this 

1.    Applied,  cited,  eoaotraed,  referred  to,  section,    prior    to    amendment    of    1905,    re- 

etc,  in:    Bay    View    a    Dist.    vs.    Linscott.  quired  enrolment  on  great  register  for  fif- 

99  CaL    26.    29,    88    Pac.    Rep.    781    (cited);  teen    days— that   provision    of    81083    being: 

Falltrick    vs.    Sullivan,    119    Cal.    613.    617,  imported    into    this    section. — Fall  trick    vs. 

618.   51    Pac    Rep.    947    (construed):    Board  Sullivan.    119    Cal.    613.    617,    618,    51    Pac 

of   Bdacatlon    of     City    of     Woodland    vs.  Rep.  947. 

§  1599.  VOTmO  MUST  BE  BY  BALLOT.  The  voting  must  be  by  ballot 
(without  reference  to  the  general  election  law  in  regard  to  nominations,  form 
of  ballot,  or  manner  of  voting),  which  shall  be  handed  by  the  elector  voting 
to  the  inspector,  who  shall  then,  in  his  presence,  deposit  the  same  in  the  ballot- 
box,  and  the  judges  shall  enter  the  elector's  name  on  the  poll-list. 

Hfttory:     Enacted   Mareb   12,   1872;     amended   March    28,    1874,   Code 
Amdts.  1873-4,  p.  94;  March  20,  1891,  Stats,  and  Amdts.  1891,  pp.  157- 
158;    March  23,  1893,  Stats,  and  Amdts.  1893,  p.  247. 

Applied,  cited,  constniedy  referred  tOf  etc..  in:  Bay  View  S.  Dist.  vs.  Linscott.  99  Cal. 
25,  29,   33   Pac.   Rep.    781    (cited). 

§  1600.    ELECTION  OF  SCHOOL  TRUSTEES.    CHALLENGE  OF  VOTE. 

Any  person  offering  to  vote  may  be  challenged  by  any  elector  of  the  district, 
and  the  judges  of  election  must  thereupon  administer  to  the  person  challenged 
an  oath,  in  substance  as  follows:  "You  do  swear  that  you  are  a  citizen  of  the 
United  States,  that  you  are  twenty-one  years  of  age,  that  you  have  resided  in 
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this  state  one  year,  in  this  county  ninety  days,  and  in  this  school  district  thirty 
days  preceding  this  election,  and  that  your  name  is  on  the  great  register  of  this 
county,  and  Was  on  the  great  register  of  a  precinct  in  this  school  district  at 
least  thirty  days  before  this  election,  and  that  you  have  not  before  voted  this 
day."  If  he  takes  the  oath  prescribed  in  this  section,  his  vote  must  be  received, 
otherwise  his  vote  must  be  rejected. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  94;  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  35; 
March  20,  1905,  Stats,  and  Amdts.  1905,  p.  433. 

1.  Applied,  cited,  construed,  referred  to.  *•    Resi»twitloii. — Provision      "and      that 

2.  Begistration.  your    name    is    on    the    grreat    register    of 

this  county/*  in  this  section,  prior  to  the 
1.  Applied,  cited,  constraed,  referred  to,  amendment  of  1905,  when  read  in  connec- 
etc..  In:  Bay  View  S.  DIst.  vs.  Linscott,  9»  tlon  with  ||1598  and  1803.  meant  that  name 
Cal.  25,  29,  33  Pac  Rep.  781  (cited);  Fall-  had  been  on  such  grreat  regrlster  for  fifteen 
trick  vs.  Sullivan,  119  CaL  618.  618,  6t  days  before  election.— Falltrick  vs.  Sulli- 
Pac.  Rep.   947    (construed).  van,  119  Cal.  618,  618,  61  Pac  Rep.  947. 

§  1601.    POLL-LISTS.    A  poll  and  tally  list  must  be  kept  and  returned  to 
the  board  of  trustees. 

History:    Enacted   March   12,   1872. 

Applied,  elted,  eonstmed,  referred  to,  etc,  in:  Bay  View  S.  Dist  vs.  Linscott,  99  CaL 
26.  29.  83  Pac.  Rep.  781   (cited). 

§1602.    CERTIFICATES  OF  ELECTION.    The  officers  of  election  must 

publicly  canvass  the  votes  immediately  after  closing  the  polls,  and  make,  sign, 

and  deliver  certificates  of  election  to  the  person  or  persons  elected,  which 

must,  with  the  oath  of  office  of  the  person  so  elected  attached,  be  forwarded  to 

the  county  superintendent  of  schools,  and  filed  in  his  office. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Coda 
AmdtB.  1873-4,  p.  94;    March  23,  1893,  Stats,  and  Amdts.  1893,  p.  248. 

Applied,  cited,  eonstmed*  referred  to,  etc.,  BleetloM  for  asd  Issnaiiee  of  school  IboMda 

in:     Bay    View    S.    Dlst.    vs.    Linscott,    99  ^-See  post  i§  1880-1889. 

Cal.  25.  29.  33  Pac.  Rep.  781    (cited  in  con-  Clerks  of  school  districts.— See  post  11649 

nection  with  other  sections).  et  seq. 


ARIICLE  VII. 

BOARDS  OP  TRUSTEES  OP  SCHOOL  DISTRICTS,  AND  CITT  BOARDS  OP  EDUCATION. 

§  1611.     School  district  government.  §  1618.  Oral  teaching  of  deaf  children. 

§  1612.    Terms   of  office,   new  districts,   etc  §  1619.  Must  maintain  all  schools  for  equal 

(repealed).  length  of  time. 

§  1613.    Terms  of  office.  §  1620.  Stationery,  etc.,  to  be  furnished  to 
§  1614.    Vacancies,  how  filled.  pupils. 

§1615.     New    school    districts;    trustees    of.  §1621.  School  moneys,  how  used. 

Joint  districts;  trustees  of.  Terms  §1622.  Same.        rCounty      moneys;       state 

of.  moneys.] 

§  1616.    Boards  of  education  provided  for  by  g  i623.  liabilities  of  trustees. 

.  .«.„     T.  ^^^^^  statutes.        .  ^      ^  _  §  1624.  Liability  of  board  for  taxes,  etc 

§  1617.    ^^^l^^^""^^  ed"uiation     ^  ^  ^^^^'  ^^"'^''^  *^  ^®  admitted  (re^ed). 

§1611.  SCHOOL  DISTRICT  GOVERNMENT.  Except  when  otherwise 
authorized  by  law,  every  school  district  shall  be  tindep  the  control  of  a  board  of 
school  trustees,  consisting  of  three  members. 

History:    Enacted  March  28,  1874,  Code  Amdts.  1873-4,  p.  95;    amended 
April  7,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  36. 

Applied,  cited,  construed,  referred  to,  etc..  In:   Bay  View  S.  Dlst.  vs.  Linscott,  99  CaJ. 
9B,   29,  33  Pac  Rep.  781   (cited). 
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§  1612.    TEBMS  OF  OFFICE,  NEW  DISTRICTS,  ETC.  (repealed). 

History:  Enacted  March  28,  1874,  Code  Amdts.  1873-4,  p.  95;  amended 
March  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  143;  repealed  March  15, 
1889,  Stats,  and  Amdts.  1889,  p.  185. 

AFpU^dy  cited,  eonvtmedy  referred  to,  etc..  in:  Bay  View  S.  Dial.  vs.  L4nscott«  99  Cal. 
25,  29.  33  Pac.  Rep.  781   (cited). 

§  1613.  TEEM  OF  OFFICE.  The  term  of  office  of  school  trustees  is  three 
years,  from  the  first  day  of  July  next  succeeding  their  election. 

History:  Enacted  March  12,  1872;  amended  March  15,  1887,  Stats. 
and  Amdts.  1886-7,  p.  143. 

Applied,  dted,  coa«tmed,  referred  to,  etc.,  in:  Bay  View  S.  Dlst.  vs.  Llnscott,  99  Cat. 
25,  29,  33  Pac.  Rep.  781   (cited). 

§  1614.  VACANCIES,  HOW  FILLED.  1.  Vacancies  in  the  office  of  school 
trustee  are  caused  by  the  happening  of  any  of  the  events  specified  in  section 
nine  hundred  and  ninety-six  of  the  Political  Code,  or  by  failure  to  elect,  as  pro- 
vided in  section  one  thousand  five  hundred  and  ninety-three  of  this  code. 

2.  When  a  school  trustee  resigns,  his  resignation  must  be  sent  in  writing  to 
the  county  superintendent  of  schools. 

History:  Enacted  March  12,  1872;  amended  March  15,  1889,  Stats. 
and  Amdts.  1889,  p.  185;    March  23,  1893,  Stats,  and  Amdts.  1893,  p.  248. 

Applied,  dted,  eonstmed,  referred  to,  etc.,  in:  Bay  View  S.  Dist.  vs.  Linscott,  99  Cal. 
25.  29,  83  Pac.  Rep.  781   (cited). 

§1616.  NEW  SCHOOL  DISTRICTS;  TRUSTEES  OF.  JOINT  DIS- 
TRICTS; TRUSTEES  OF.  TERMS  OF.  1.  When  a  new  district  is  organized, 
such  of  the  trustees  of  the  old  district  as  reside  within  the  boundaries  of  the 
new  shall  be  trustees  of  the  new  district  until  the  expiration  of  the  time  for 
which  they  were  elected. 

2.  When  joint  districts  are  formed,  three  trustees  shall  be  elected  at  the 
April  election  next  succeeding  the  formation  thereof,  to  hold  office  for  one, 
two  and  three  years,  respectively,  from  the  first  day  of  July  next  succeeding 
their  election.  The  terms  of  the  trustees  in  the  districts  uniting  to  form  the 
joint  district  shall  expire  on  the  formation  of  said  joint  district,  and  the  super- 
intendent of  the  county,  in  which  lies  the  district  having  the  greater  number  of 
census  children  shall  appoint  two  trustees,  and  the  superintendent  of  the 
county  in  which  the  other  district  lies  shall  appoint  one  trustee,  to  hold  office 
until  the  first  day  of  July  next  succeeding  the  formation  of  the  joint  district. 

History:  Enacted  March  12,  1872;  amended  March  23,  1893,  Stats,  and 
Amdts.  1893,  p.  248;  March  3,  1905,  Stats,  and  Amdts.  1905,  p.  53; 
In  effect  immediately. 

Applied,  cited,  eomMmed,  referred  to,  etc.,  in:  Bay  View  S.  Dist.  vs.  Linscott,  99  Cal. 
25,  29.  33  Pac.  Rep.  781   (cited). 

§1616.  BOARDS  OF  EDUCATION  PROVIDED  FOR  BY  SPECIAL 
STATUTES.  Boards  of  education  are  elected  in  cities  under  the  provisions 
of  the  laws  governing  such  cities,  and  their  powers  and  duties  are  as  pre- 
scribed in  such  laws,  except  as  otherwise  in  this  chapter  provided. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code  Amdts. 
1880   (Pol.  pt.),  p.  36. 

L  Applied,  cited,  construed,  referred  to.  t*    Applied,  cited,  eonstmed,  referred  to, 

2.  Construction  of  section.  ©tc..  In:  Kennedy  vs.  Board  of  Education  of 

3.  Oeneral  statute  controls.  San    Francisco,    83    Cal.    488.    488,    22    Pac 
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Rep.  1042  (cited);  Kennedy  vs.  Miller,  97 
Cal.  429,  433,  434,  32  Pac.  Rep.  588  (con- 
strued); Bay  View  S.  Dlst.  vs.  Llnscott,  99 
Cal.  25.  29,  33  Pac.  Rep.  781  (cited);  Slnnott 
vs.  Colombet,  107  Cal.  187,  188,  40  Pac. 
Rep.  329,  28  L.  R.  A.  594  (cited);  Board  of 
Education  of  City  of  Woodland  vs.  Board 
of  Trustees,  129  Cal.  599,  606,  62  Pac.  Rep. 
173    (cited). 

2*  Conatructioii  of  aectloa. — By  expres- 
sion "the  laws  irovernin^r  such  cities"  Is 
meant  charter  of  city  or  power  under  which 
city  acts  and  exercises  Its  authority, 
whether  such  power  be  such  as  was  orig- 
inally conferred  by  special  charter  prior 
to  adoption  of  present  constitution,  or  such 
as  has  been  conferred  by  greneral  law,  or 
such  as  Is  embraced  In  charter  framed  by 
freeholders  of  Its  own  selection  and  ratified 
by  legrislature.  'The  board  of  education" 
thus  provided  for  In  cities  is  but  another 
term  for  "board  of  trustees"  to  which  con- 
trol of  school  districts  has  been  grlven  and 
by  9 1617  post  same  powers  are  conferred 
upon  each  except  In  certain  enumerated  In- 
stances. The  powers  and  duties  authorized 
by  this  section  are  powers  and  duties  of  same 
ireneral  character  as  those  which  are  en- 
umerated in  91617  post,  and  which,  except  In 
certain  enumerated  particulars,  are  con- 
ferred alike  upon  boards  of  education  and 
boards  of  trustees.  Powers  and  duties  of 
board   of   education   in   city  cannot   trench 


upon  system  that  legrislature  has  provided 
for  entire  state  since  charter  is  limited 
in  Its  operation  by  any  general  law  that 
may  be  passed  by  legrislature,  and  in  addi- 
tion thereto  such  powers  and  duties  are 
by  terms  of  section  in  which  they  are 
authorized  to  be  grlven  limited  by  provisions 
of  Political  Code.  One  of  these  limitations 
is  (post  91617  subd.  2)  that  not  only  trustees 
of  school  districts  but  also  boards  of  edu- 
cation in  cities  must  pay  all  moneys  col- 
lected by  them  from  any  source  whatever 
for  school  purposes  Into  county  treasury 
to  be  placed  to  credit  of  special  fund  of 
their  districts.  As  these  boards  of  educa- 
tion do  not  collect  money,  which  superin- 
tendent apportions  to  district,  provision 
must  have  reference  to  other  moneys,  but 
as  It  requires  them  to  pay  all  moneys  col- 
lected from  any  source  Into  county  treas- 
ury. It  is  corroborative  of  proposition  that 
as  school  district  city  is  not  an  Independent 
orgranization  but  Is  correlated  to  other 
school  districts  in  county  as  part  of  system 
of  public  schools  provided  for  by  legisla- 
ture.— ^Kennedy  vs.  Miller,  97  CaL  429,  4S3- 
436,  32  Pac.  Rep.  688. 

8.  General  atatute  controls. — A  general 
statute  which  applies  to  all  cities  must 
control  special  statutes  made  applicable  to 
particular  cities. — Kennedy  vs.  Board  of 
Education.  82  CaL  483.  492.  22  Pac.  Rep. 
1042. 


§  1617.  POWERS  AND  DUTIES  OF  TEUSTEES  AND  BOABDS  OF  EDU- 
CATION.  The  powers  and  duties  of  trustees  of  school  districts,  and  of  boards 
of  education  in  cities,  are  as  follows : 

1.  To  prescribe  and  enforce  roles,  not  inconsistent  with  law  or  those  pre- 
scribed by  the  state  board  of  education,  for  their  own  government  and  govern- 
ment of  schools,  and  to  transact  their  business  at  regular  or  special  meetings 
called  for  such  purpose,  notice  of  which  shall  be  given  each  member. 

2.  To  manajfe  and  control  the  school  property  within  their  districts,  and  to 
pay  all  moneys  collected  by  them,  from  any  source  whatever,  for  school  pur- 
poses, into  the  county  treasury,  to  be  placed  to  the  credit  of  the  special  fund  of 
their  districts. 

3.  To  purchase  text-books  of  the  state  series  for  the  use  of  pupils  whose 
parents  are  unable  to  purchase  them,  school  furniture,  including  organs  and 
pianos,  and  apparatus,  and  such  other  things  as  may  be  necessary  for  the  use  of 
schools;  provided,  that  except  in  incorporated  cities  having  boards  of  educa- 
tion, they  purchase  such  books  and  apparatus  only  as  have  been  adopted  by  the 
county  board  of  education. 

4.  To  rent,  furnish,  repair,  and  insure  the  school  property  of  their  respective 
districts. 

5.  [To  purchase  or  sell.]  When  directed  by  a  vote  of  their  district,  to  build 
schooHiouses  or  to  purchase  or  sell  school  lots. 

6.  To  make,  in  the  name  of  the  district,  conveyances  on  all  property  be- 
longing to  the  district,  and  sold  by  them. 

7.  To  employ  the  teachers,  and,  excepting  in  incorporated  cities  havinif 
boards  of  education,  immediately  notify  the  superintendent  of  schools    in 


Tlt»III,ch.III,art.TU.]  GBNICRAIi  FOWBRS  AND  DUTIBS— TRUSTEES,  ETC.  (370)  91617 

writing,  of  such  employment,  naming  the  grade  of  certificate  held  by  the 
teachers  employed ;  also,  to  employ  janitors  and  other  employees  of  the  schools ; 
to  fix  and  order  paid  their  compensation,  unless  the  same  be  otherwise  pre- 
scribed by  law;  provided,  that  no  board  of  trustees  shall  enter  into  any  con- 
tract with  such  employees  to  extend  beyond  the  thirtieth  day  of  June  next 
ensuing. 

8.  To  suspend  and  expel  pupils  for  misconduct 

9.  To  exclude  from  schools  children  under  six  years  of  age ;  provided,  that  in 
cities  and  towns  in  which  the  kindergarten  has  been  adopted,  or  may  hereafter 
be  adopted,  as  a  part  of  the  public  primary  schools,  children  may  be  admitted 
to  such  kindergarten  classes  at  the  age  of  four  years. 

10.  To  enforce  in  schools  the  course  of  study  and  the  use  of  text-books  pre- 
scribed and  adopted  by  the  proper  authority. 

11.  To  appoint  district  librarians,  and  enforce  the  rules  prescribed  for  the 
government  of  district  libraries. 

12.  To  exclude  from  school  and  school  libraries  all  books,  publications,  or 
papers  of  a  sectarian,  partizan,  or  denominational  character. 

13.  To  furnish  books  for  the  children  of  parents  unable  to  purchase  them ; 
the  books  so  furnished  to  belong  to  the  school  district,  and  to  be  kept  in  the 
district  school  library  when  not  in  use. 

14.  To  keep  a  register,  open  to  the  inspection  of  the  public,  of  all  children 
applying  for  admission  and  entitled  to  be  admitted  into  the  public  schools,  and 
to  notify  the  parents  or  guardians  of  such  children  when  vacancies  occur,  and 
receive  such  children  into  the  schools  in  the  order  in  which  they  are  registered. 

15.  To  permit  children  from  other  districts  to  attend  the  schools  of  their 
district  only  upon  the  consent  of  the  trustees  of  the  district  in  which  such 
children  reside;  provided,  that  should  the  trustees  of  the  district  in  which 
children  whose  parents  or  guardians  desire  them  to  attend  in  other  districts, 
reside  refuse  to  grant  their  consent,  the  parents  or  guardians  of  such  children 
may  appeal  to  the  county  superintendent,  and  his  decision  shall  be  final. 

16.  [School  census  marshal.]  On  or  before  the  first  day  of  April  in  each 
year  to  appoint  a  school  census  marshal,  and  notify  the  superintendent  of 
schools  thereof;  provided,  that  in  any  city,  or  city  and  county,  the  appointment 
of  all  school  census  marshals  shall  be  subject  to  the  approval  of  the  city  super- 
intendent of  schools. 

17.  To  make  an  annual  report,  on  or  before  the  first  day  of  July,  to  the 
superintendent  of  schools,  in  the  manner  and  form  and  on  the  blanks  pre- 
scribed by  the  superintendent  of  public  instruction. 

18.  To  make  a  report^  whenever  required,  directly  to  the  superintendent  of 
public  instruction,  of  the  text-books  used  in  their  schools. 

19.  To  visit  every  school  in  their  district  at  least  once  in  each  term,  and 
examine  carefully  into  its  management,  condition,  and  wants.  This  clause  to 
apply  to  each  and  every  member  of  the  board  of  trustees. 

20.  [Changing  location  of  schoolhonse.]  Boards  of  trustees  may,  and  upon 
a  petition  signed  by  a  majority  of  the  heads  of  families  resident  in  the  district, 
as  shown  by  the  last  preceding  school  census,  must,  call  meetings  of  the  quali- 
fied electors  of  the  district  for  determining  or  changing  the  location  of  the 
schoolhonse,  or  for  consultation  in  regard  to  any  litigation  in  which  the 
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district  may  be  engaged,  or  be  likely  to  become  engaged,  or  in  regard  to  any 
affairs  of  the  district. 

[Meeting,  how  called.]  Such  meetings  shall  be  called  by  posting  three 
notices  in  public  places,  one  of  which  shall  be  in  a  conspicuous  place  on  the 
schoolhouse,  for  not  less  than  ten  days  previous  to  the  time  for  which  the 
meeting  shall  be  called,  which  notices  shall  specify  the  purposes  for  which  said 
meeting  shall  be  called;  and  no  other  business  shall  be  transacted  at  such 
meetings. 

[Chairman  and  clerk.]  District  meetings  shall  be  organized  by  choosing 
a  chairman  from  the  electors  present,  and  the  district  clerk  shall  be  clerk  of 
the  meeting,  and  shall  enter  the  minutes  thereof  on  the  records  of  the  district. 
A  meeting  so  called  shall  be  competent  to  instruct  the  board  of  trustees : 

[Instruction  to  trustees.]  1.  In  regard  to  the  location  or  change  of  location 
of  the  schoolhouse,  or  the  use  of  the  same  for  other  than  school  purposes ;  pro- 
vided, that  in  no  case  shall  the  schoolhouse  be  used  for  purposes  which  neces- 
sitate the  removal  of  any  school  desks  or  other  school  furniture. 

2.  In  regard  to  the  sale  and  purchase  of  school  sites. 

3.  In  regard  to  prosecuting,  settling,  or  compromising  any  litigation  in 
which  the  district  may  be  engaged,  or  be  likely  to  become  engaged,  and  may 
vote  money,  not  exceeding  one  hundred  dollars  in  any  one  year,  for  any  of 
these  purposes,  in  addition  to  any  amount  which  may  be  raised  by  the  sale  of 
district  school  property,  and  the  insurance  of  property  destroyed  by  fire ;  pro- 
vided,  that  the  proceeds  of  the  insurance  of  the  library  and  apparatus  shall 
be  paid  into  the  library  fund.  All  funds  raised  by  the  sale  of  school  property 
may  be  disposed  of  by  direction  of  a  district  meeting. 

District  meetings  may  be  adjourned  from  time  to  time,  as  found  necessary, 
and  all  votes  instructing  the  board  of  trustees  shall  be  taken  by  ballot,  or  by 
ayes  and  noes  vote,  as  the  meeting  may  determine.  The  board  of  trustees 
shall,  in  all  cases,  be  bound  by  the  instructions  of  the  district  meeting  in 
regard  to  the  subjects  mentioned  in  this  section; 

[Vote  necessary  to  change  location.]  Provided,  that  the  vote  in  favor  of 
changing  the  location  of  the  schoolhouse  shall  be  two  thirds  of  all  the  electors 
voting  at  said  meeting  upon  the  proposition  to  change  the  location. 

Hrstory:  Enacted  Mareh  12,  1872;  amencled  March  18,  1874,  Code 
Amdts.  1873-4,  pp.  81-82;  April  1,  1878,  Code  Amdts.  1877-8,  pp.  28-29; 
April  7,  1880,  Code  Arndta.  1880  (Pol.  pt.),  pp.  36-37;  March  4,  1881, 
Stats,  and  Amdts.  1881,  pp.  41-42;  March  15,  1889,  Stata.  and  Amdts. 
1889,  pp.  185-188;  March  20,  1891,  Stats,  and  Amdts.  1891,  pp.  158-160; 
March  23,  1893,  Stots.  and  Amdts.  1893,  pp.  248-251. 

I.  In  General.  V.    Subdivision  14. 

1.  Applied,  cited,  construed,  referred  to,      11, 12.  Privilege  of  attending  public  schools. 

etc.  13.  Same--Colored  children. 

,„,,..,_  14.  Same — Chinese  children. 

II.  Suhdivision  7.  15^  Same— Want  of  learning. 

2.  Employment  of  attorney.  16.  Same — Besolution  of  board. 

3, 4.  Bemoval  of  teachers.  17.  Mandamus    to    compd    admission    «f 

5.  Same— Term  of  office.  pupil. 

6-8.  Salaries  of  teachers — Traylor  act  void.      yi.    Subdivision  20. 

III.  Subdivision  9.  18.  Compliance  with  statute — Notice. 
9.  Kindergarten  classes.  ^^'  Same— Keeping  polls  open. 

20.  Erection     of     school     building — Com- 

IV.  Subdivision  10.  pelled  by  mandamus. 

10.  Text-books.  21.  Questions  submitted  to  vote. 


I 
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L      IN  GENERAL. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Ward  vs.  Flood.  48 
Cal.  36;  57.  17  Am.  Rep.  405  (construed); 
Rarle  vs.  Board  of  Education,  56  Cal.  489, 
492,  493,  494,  495  (applied);  Tape  vs.  Hur- 
ley. 66  Cal.  478.  474,  6  Pac.  Rep.  129  (con- 
strued) ;  Kennedy  vs.  Board  of  Education, 
82  C:al.  483,  488,  494,  496,  496,  22  Pac.  Rep. 
1042  (construed);  Wyslnger  vs.  Crookshank, 
82  Cal.  588.  591,  694,  23  Pac.  Rep.  64  (con- 
strued): Eby  vs.  School  Trustees,  87  Cal. 
166,  172.  26  Pac.  Rep.  240  (applied  and 
construed);  Hushes  vs.  Ewingr,  93  Cal.  414, 
418,  28  Pac.  Rep.  1067  (construed);  Kennedy 
vs.  Miller.  97  Cal.  429,  434,  436,  32  Pac.  Rep. 
658  (construed);  Bay  View  S.  DisL  vs.  Lin- 
ecott,  99  Cal.  26,  29.  38  Pac.  Rep.  781 
(cited);  People  ex  rel.  Attorney-Qeneral  vs. 
Carruthers  S.  Bist.,  102  Cal.  184.  185,  36 
Pac.  Rep.  396  (construed);  Bruch  vs.  Colom- 
bet.  104  CaL  347,  864,  38  Pac  Rep.  46  (ap- 
plied); Sinnott  vs.  Colombet,  107  Cal.  187, 
191,  40  Pac.  Rep.  329,  28  L.  R.  A.  694  (con- 
strued): Kramm  vA  Bo^Tue,  127  Cal.  122, 
125,  59  Pac.  Rep.  394  (applied);  Board  of 
Education  vs.  Board  of  Trustees,  129  Cal. 
699,  606,  62  Pac.  Rep.  173  (cited);  Williams 
vs.  Baernelle,  138  Cal.  699,  704,  72  Pac.  Rep. 
408  (construed):  Denman  vs.  Webster,  139 
Cal.  452.  453,  464.  459,  73  Pac  Rep.  139 
(construed). 

Covnty  tremmwrer  Is  depositary  of  all 
■eliool  moneys. — See  ante  §  1643  and  note 
pars.   8-12. 

n.     SUBDIVISION  7. 

S.  B1IPL.OY1IIEIVT  or  ATTORNEY  BT 
BOARDS  OP  EDUCATION  or  boards  of 
school  trustees  is  not  authorised  by  this 
section  nor  have  such  boards  any  such  im- 
plied power  to  employ  an  attorney  at  ex- 
pense of  city  or  school  district  (McFarland, 
J.,  dis.). — Denman  vs.  Webster,  139  CaL  462, 
465.  73  Pac  Rep.  139. 

S.  REMOVAIi  OF  TEACHERS.— This  sec- 
tion standlnfiT  alone  contains  no  restrictions 
upon  right  of  board  of  education  to  dis- 
miss or  remove  teacher  for  or  without 
cause,  but  it  must  be  construed  with  other 
•ections  forminfiT  part  of  same  statute,  and 
when  construed  with  91793  post  providing 
that  holders  of  city  certificates  are  eligible 
to  teach  in  cities  in  which  such  certificates 
"were  granted  and  when  elected  shall  be 
dismissed  only  for  violation  of  rule  of  the 
board,  or  for  incompetency,  unprofessional 
or  immoral  conduct,  fixes  time  for  which 
right  to  hold  position  shall  continue,  at 
least  where  board  of  education  has  not 
limited  time  in  electing  teacher,  and 
teacher  having  been  elected,  power  of  board 
of  education  to  remove  her  is  expressly 
and  plainly  limited  by  section  last  referred 
to. — Kennedy  vs.  Board  of  Education.  82 
CaL  488,  488-490.  28  Pac  Rep.  1042. 

4.  Removing  teacher  from  gnrade  In 
which  her  certificate  and  statute  entitle 
her  to  teach  Is  as  much  violation  of  statute 
as  if  she  had  been  dismissed  and  not  given 
another  position. — Kennedy  vs.  Board  of 
Education,    82    CaL    488,    492.    22    Pac.    Rep. 


1042;  Fairchlld  vs.  Board  of  Education,  107 
CaL  92,  93,  40  Pac.  Rep.  26. 

6.  Term  of  olllcc  or  employment  of 
teacher  may  be  fixed  by  board  of  education 
at  time  of  her  election,  and  an  election  for 
one  year  and  holding  over  for  two  years 
longer  does  not  create  life  tenure  or  any 
tenure  beyond  time  for  which  she  was 
elected. — Marion  vs.  Board  of  Education,  97 
CaL  606,  608,  609,  32  Pac.  Rep.  643,  20  L. 
R.  A.   197. 

6.  SAIiARIES  OF  TEACHERS.  —  Fixing 
salaries  of  teachers  is  as  much  part  of 
"management"  of  schools  as  is  employment 
of  teachers  or  gnrading  of  classes  ordinarily. 
An  important  part  of  the  contract  of  em- 
ployment of  any  one  to  serve  in  any 
capacity  is  fixing  of  compensation  for  ser- 
vices to  be  rendered,  and  there  Is  nothing 
in  constitution  to  indicate  that  word 
'*management'*  was  used  in  connection  in 
which  It  is  found  in  any  other  than  Its 
ordinary  sense. — Earle  vs.  Board  of  Educa- 
tion. 66  CaL   489,   490. 

7.  Teachers'  salaries  are  not  required 
to  be  payable  monthly. — Williams  vs.  Bag- 
nelle,  138  CaL  699,  704.  72  Pac  Rep.  408. 

8.  Traylor  aet  void. — ^The  act  of  April  2. 
1880,  known  as  the  Traylor  act,  establish- 
ing salaries  to  be  paid  teachers  in  public 
schools  in  all  consolidated  cities  and  coun- 
ties containing  more  than  100,000  inhabit- 
ants, is  unconstitutional,  being  special  and 
local  in  its  character,  such  as  is  expressly 
prohibited  by  subd.  25  of  9  25  of  the  con- 
stitution. Said  act  is  not  an  amendment 
of  subd.  7  of  section,  but  if  valid  would  be, 
if  anything,  a  repeal  of  that  subdivision 
by  implication. — Earle  vs.  Board  of  Educa- 
tion, 66  CaL  489,  490,  492. 

III.     SUBDIVISION  9. 

Si.     KINDERGARTEN    CLASSES    may    be 

adopted  as  an  integral  part  of  public 
primary  schools,  and  when  organized  are 
classes  in  primary  schools  of  district,  and. 
therefore,  the  common  school  fund  may 
be  drawn  upon  to  pay  compensation  of 
teachers  of  such  classes.  —  Sinnott  vs. 
Colombet,  107  CaL  187,  191,  193.  40  Pac.  Rep. 
329.  28  li.  R.  A.   694. 

IV.     SUBDIVISION  10. 

10.  TEXT-BOOKS.— "The  local  boards  of 
education  .  .  .  shall  adopt  a  series  of  text- 
books," This  provision  of  constitution  is 
self-executing  and  repealed  act  of  Decem- 
ber 13.  1875,  providing  that  text-books  in 
use  in  1873-4-5  be  continued  In  use  until 
otherwise  provided  by  statute.  Legislature 
may  prescribe  rules  by  which  boards  of 
education  shall  be  governed  in  selecting 
books,  e.  g.  to  give  notice  or  to  have  mat- 
ter considered  at  some  meeting  called  for 
that  purpose,  or  other  rule  of  machinery 
merely  to  such  legislation  cannot  be  used 
to  take  away  right  of  ultimate  selection 
nor  can  legislature  by  non-action  (even  if 
so  disposed)  postpone  or  defeat  right  or 
power  of  boards  to  so  select.  The  "local 
boards  of  education"  does  not  mean  county 
boards  only,  but  each  board  exercises  juris- 
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diction  over  certain  territory,  whether 
county,  city,  or  township. — ^People  ex  reL 
Beckwith  vs.  Board  of  Education,  65  Cai. 
831,  334-386. 

V.     SUBDIVISION   14. 

11.  privilbge:  of  attbndino  pub- 

lilC  SCHOOLS  maintained  by  state  is  not 
privilege  or  immunity  appertaining  to  citi- 
zen of  United  States  as  such,  and  it  neces- 
sarily follows,  therefore,  that  no  person  can 
lawfully  demand  admission  as  pupil  in  any 
such  school  because  of  mere  status  of 
citizenship,  and  statute  providing  that 
schools  shall  be  maintained  for  education 
of  colored  children  separate  from  those 
provided  for  education  of  white  children  is 
not  obnoxious  to  federal  constitution. — 
Ward  vs.  Flood,  48  Cal.  86,  50,  17  Am.  Rep. 
406. 

12.  The  advantage  or  benefit  of  attend- 
InfiT  public  school  is  one  derived  and  secured 
under  higrhest  sanction  of  law,  the  constitu- 
tion, and  is  a  le^ral  right  as  distinctively  as 
vested  Tight  in  property  owned  is  a  leg^al 
Tlgrht.  and  as  such  it  is  entitled  to  be  pro- 
tected by  all  guarantees  by  which 
lesral  rights  are  protected  and  secured  to 
possessor.  It  would,  therefore,  be  incom- 
petent to  legislature  while  providing  sys- 
tem of  education  for  use  of  state  to  exclude 
child  merely  because  of  its  African  descent, 
hut  such  exclusion  Is  not  made  where  sep- 
arate schools  for  such  children  are  main- 
tained.— Ward  vs.  Flood,  48  Cal.  86,  60,  61, 

56,   17   Am.   Rep.   406. 

18.  Colored  children  ennnot  be  exclnded 
from  schools  where  white  children  attend 
as  pupils  except  where  separate  schools  are 
actually  maintained  for  education  of  col- 
ored children,  and  unless  such  separate 
schools  be  in  fact  maintained  all  children 
of  school  district,  whether  white  or  col- 
ored, have  an  equal  right  to  become  pupils 
at  any  common  school  organized  under  laws 
of  state. — Wyslnger  vs.  Crookshank,  82  Cal. 
688,  691,  23  Pac.  Rep.  64. 

14.  Chinese  children  ennnot  he  denied 
ndmlMilon  to  the  public  schools  under 
this  section  as  amended  in  1880. — 
Tape  vs.  Hurley,  66  Cal.  478,  474,  6  Pac. 
Rep.   129. 

18.  Want  of  leamlnor. — Admission  may 
be  refused  child  who  does  not  possess  re- 
quirements In  point  of  learning  sufficient 
to  entitle  him,  whatever  his  color,  to  be 
admitted  to  any  class  in  school. — Ward  vs. 
Flood,   48   Cal.   36,   47,  17  Am.   Rep.   406. 

16.  Renolutlon  of  board  of  education  can- 
not Justify  teacher  In  violating  law  by 
refusing  to  admit  pupil. — Tape  vs.  Hurley, 
66  Cal.  473,  474,  6  Pac,  Rep.  129. 

17.  MANDAMUS  TO  COMPEI^  ADMIS- 
SION of  pupil  into  school  is  properly 
brougrht  against  teacher.  Neither  super- 
intendent nor   board   of  education  need   be 


joined. — ^Tape  vs.  Hurley,  66  Cal.  473,  475^ 
6  Pac  Rep.  129. 

VL     SUBDIVISION   20. 

1&  COMPLIANCB  IWriTH  STATITTE  — 
Ifotlee. — Election  to  vote  upon  proposition 
of  issuing  bonds,  levying  taxes,  building 
echoolhouses,  etc.,  must  be  held  In  sub- 
stantial compliance  with  statute  to  form 
basis  for  any  future  proceedings  of  any 
kind  or  character.  Statute  provides  certain 
requirements  to  be  observed  and  also  pro- 
vides that  in  other  respects  It  must  be  held 
as  nearly  as  practicable  In  conformity  with 
general  law.  There  is  no  requirement  of 
election  law  more  important  than  that  no- 
tice of  election  should  clearly  state  par- 
ticular place  where  election  is  to  be  held, 
and  if  notice  fails  so  to  do  election  must  be 
void. — People  ex  rei.  Attorney-General  vs. 
Carruthers  S.  Bist.,  102  Cal.  184,  186,  36 
Pac.    Rep.    869. 

10.  Keeplnor  polls  open. — In  election  un- 
der this  statute  it  Is  only  necessary  that 
polls  be  open  six  hours,  but  the  better  prac- 
tice would  be  to  confine  these  six  hours 
within  time  prescribed  for  keeping  polls 
open  at  general  election. — People  ex  rel. 
Attorney-General  vs.  Carruthers  S.  DIst, 
102  Cal.   184,   187.   86  Pac.  Rep.    369. 

aOi  ERECTION  OF  SCHOOL  BUILDING— 
Compelled  by  mandnmna. — Mandamus  will  lie 
to  compel  board  of  trustees  to  erect  school 
building  upon  premises  selected  at  district 
meeting  within  reasonable  time  after  money 
for  that  purpose  has  been  deposited  In 
treasury,  and  board  cannot  evade  perform- 
ance of  that  duty  by  asserting  district  has 
no  title  to  property.  That  is  not  question 
for  board  to  pass  upon.  It  is  enough  that 
they  were  directed  in  manner  provided  hj 
law  to  erect  schoolhouse,  and  they  should 
act  accordingly. — Bby  vs.  School  Trustees, 
87  Cal.  166,  172,  26  Pac.  Rep.  240. 

21.     41UESTIONS   SUBMrTTED  TO   VOTE. 

— Question  of  buying  lot  and  building 
schoolhouse  may  be  submitted,  and  prop- 
erly should  be  submitted  jointly  with  ques- 
tion of  issuance  of  bonds  or  voting  of  tax 
therefor. — People  ex  rel.  Attorney-General 
vs.  Carruthers  S.  Dist,  102  Cal.  184,  186. 
86    Pac.    Rep.    869. 

'Who  may  be  admitted  to  aekooln. — See 
post   9S1662,    1682-1686. 

District  Ubmriea.— See  post  191712-1717. 

Teaehera'  annuity  and  retirement  fond^ — 
See  HENNING'S  GENERAL  LAWS  pp.  1210. 
1222. 

Acts  relatlntr  to  teaehera'  certlflentca« — 
See   HENNING'S   GENERAL  LAl^S   p.  1285. 

"Women  eligible  to  all  edneatlonal  oMttm, 
^See  HENNING'S  GENERAL  LAWS  p.  1234. 

Discrimination  against  female  te«efccrs» 
act  to  prevent.— See  HENNING'S  GENERAL 
LAMTS    p.    1234. 

General  dutlca  of  teaekem. — See  post 
K  1696-1704. 


§  1618.  ORAL  TEAOHINO  OF  DEAF  CHILDREN.  The  board  of  educa- 
tion of  every  city  or  city  and  county,  or  board  of  school  trustees  of  every 
sfhool  district  in  this  state,  containing  five  or  more  deaf  children,  or  children 
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who  from  deafness  are  unable  to  hear  common  conversation,  between  the  ages 
of  three  and  twenty-one  years,  may  in  their  discretion  establish  and  maintain 
separate  classes  in  the  primary  and  grammar  grades  of  the  public  schools, 
wherein  such  pupils  shall  be  taught  by  the  pure  oral  system  for  teaching  the 
deaf. 

History:  Original  section,  relating  to  organization  of  school  boards, 
enacted  March  12,  1872  j  repealed  March  28,  1874,  Code  Amdts.  1873-4, 
p.  111.  A  new  section,  providing  salaries  of  school  teachers,  given  this 
number  was  added  April  2,  1880,  Code  Amdts.  1880  (Pol.  pt.),  pp.  17-18; 
repealea  March  15,  1889,  Stats,  and  Amdts.  1889,  p.  188.  Present  section 
enacted  March  9,  1903,  Stats,  and  Amdts.  1903,  p.  96. 

Applied,     dtedy     eoaatmeil,     referred     to,  pealed    1889);    Hellman    vs.    Shoulters,    114 

etc.  In:   fiarle    vs.   Board   of   Education    of  Cal.   136,  151.   44  Pac.  Rep.   915,   46   Id.   1057 

San   Francisco,    65    Cal.    488.    490,    492,    496  (cites   act  of  1880.   "Traylor   act,"   repealed 

(construes   act    of   1880.    "Traylor   act,"   re-  1889). 

§1619.  MUST  MAINTAIN  ALL  SCHOOLS  FOB  EQUAL  LENGTH  OF 
TIME.  1.  The  boards  of  school  trustees  and  city  boards  of  education  must 
maintain  all  the  schools  established  by  them  for  an  equal  length  of  time  during 
the  year,  and,  as  far  as  practicable,  with  equal  rights  and  privileges. 

2*  [Aggregate  of  school  time.]    When,  in  any  district,  it  is  necessary  for  the 

convenience  of  the  residents  of  said  district  that  the  school  therein  should  be 

maintained  a  part  of  the  year  in  one  portion  of  the  district,  and  a  part  of  the 

year  in  another  portion  of  the  district,  the  aggregate  of  the  time  the  school 

has  been  maintained  in  the  different  portions  of  the  district  shall  be  considered 

in  estimating  the  time  for  which  a  school  has  been  maintained  in  the  district 

during  the  school  year. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  38;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  251. 

Applied,  citedy  eonvtraedy  referred  to,  etc..  In:  Bay  View  S.  Dist.  vs.  Linscott,  99  Cal. 
26.  29.  33  Pac   Rep.  781    (clte<|). 

§1620.  STATIONERY,  ETC.,  TO  BE  FUSNISHED  TO  PUPILS.  Writing 
and  drawing  paper,  pens,  inks,  blackboards,  blackboard  rubbers,  crayons,  and 
lead  and  slate  pencils,  and  other  necessary  supplies  for  the  use  of  the  schools, 
must  be  furnished  under  the  direction  of  the  city  boards  of  education  and 
boards  of  school  trustees,  and  charges  therefor  must  be  audited  and  paid  as 
other  claims  against  the  county  school  fund  of  their  districts  are  audited  and 
paid. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
AmdtB.  1873-4,  p.  95;  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  38; 
March  4.  1881,  Stats,  and  Amdts  1881,  p.  43;  March  15,  1889,  Stats. 
and  Amdts.  1889,  p.  188;    March  23,  1893,  Stats,  and  Amdts.  1893,  p.  251. 

Applied,  cited,  eoniitnied,  referred  to,  etc.,  in:  Bay  View  S.  Dist.  vs.  Linscott,  99  Cal. 
25.  29,  33  Pac  Rep.  781   (cited). 

§  1621.  SCHOOL  MONEYS,  HOW  USED.  The  boards  of  school  trustees 
and  city  boards  of  education  must  use  the  school  moneys  received  from  the 
state  and  county  apportionments  exclusively  for  the  support  of  schools  for 
that  school  year,  until  at  least  an  eight  months'  school  has  been  maintained;  if 
at  the  end  of  any  year  during  which  an  eight  months'  school  has  been  main- 
tained, there  is  an  unexpended  balance,  it  may  be  used  for  the  payment  of 
claims  against  the  district  outstanding,  or  it  may  be  used  for  the  year  suc- 
ceeding. 

TBalaaoe  to  be  reappwtioned.]    Any  balance  remaining  cm  hand  at  the  end 
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of  any  school  year  in  which  school  has  not  been  maintained  eight  months  shall 
be  reapportioned  by  the  superintendent  of  schools  as  other  moneys  are  appor- 
tioned; provided,  that  if  a  district  has  been  prevented  from  maintaining:  a 
school  for  eight  months  in  any  year  in  consequence  of  fire,  flood,  prevailing 
epidemic,  or  other  cause,  which  may,  upon  investigation  by  the  superintendent 
of  the  county,  be  determined  to  be  a  good  and  sufi&cient  one,  said  balance  shall 
not  be  reapportioned. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Stats,  and 
Amdts.  1873-4,  p.  95;  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  38; 
March  4,  1881,  Stats,  and  Amdts.  1881,  p.  43;  March  23,  1893,  Stats,  and 
Amdts.  1893,  p.  251. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Balance  of  fund — Right  of  district  to. 

3.  Tax  must  be  used  for  school  purposes. 

1.  APPLIED,  CITfiD,  CONSTRUES),  RB* 
FBRRED  TO,  etc..  In:  Kennedy  vs.  Miller, 
97  Cal.  429.  435.  32  Pac.  Rep.  658  (cited); 
Bay  View  S.  Dist  vs.  Linscott,  99  Cal.  25, 
29,  33  Pac.  Rep.  781  (cited);  Gridley  S. 
Dist.  vs.  Stout,  184  Cal.  692,  66  Pac.  Rep. 
786   (construed). 

2.  BALANCB  OF  FUND— Rlffht  of  dto- 
trict  to, — School  district  has  no  proprietary 
rig'ht  to  money  to  its  credit  in  county 
treasury,  and  no  rlg:ht  to  maintain  an 
action  asralnst  county  superintendent  to  re- 
cover an  unexpended  balance  remainlnsr  at 


end  of  year. — Gridley  S.  Dist.  vs.  Stout.  134 
Cal.  692,  698,  66  Pac.  Rep.  786. 

8.  TAX  MUST  BB  USED  FOR  SCHOOL 
PURPOSBS. — Taxes  levied  for  school  pur- 
poses on  property  of  railroad  cannot  be 
appropriated  to  fund  for  redemption  of 
bonds  issued  in  payment  for  stock  of  rail- 
road.— Crosby  vs.   Lyon,   37   Cal.   242,    244. 

Geneml  provtolons  relattair  to  achool 
fund*   and   taxes. — See   post   89  1857-1861. 

School  taxca.— See  HENNINQ'S  GEBTBRAC 
IJLWS    p.    1236. 

Connty  school  tax. — See  post  N1817-1820. 

District  school  tax. — See  post  ffi  1830-1839. 

School  hoads. — See  HBNNINC^S  GKIf- 
BRAL.  LAWS  pp.   1223,  1238. 


§1622.  SAME.  [COUNTY  HONEYS;  STATE  MONEYS.]  Boards  of 
trustees  may  use  the  county  school  moneys  for  any  of  the  purposes  authorized 
by  this  chapter,  but  all  state  school  moneys  must,  except  the  ten  per  cent 
reserved  for  district  school  library  purposes,  be  applied  exclusively  for  the 
payment  of  teachers  of  primary  and  grammar  schools. 

History:    Enacted  March  12^  1872;   amended  April  7,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  38. 


1.  Applied,  cited,  construed,  referred  to. 
2-4.  Constitutional  provisions. 

1.  APPLIED,  CITED,  COTirSTRUED,  RE- 
FERRED TO,  etc.,  in:  Bay  View  S.  Dist. 
vs.  Linscott.  99  Cal.  25,  29,  83  Pac.  Rep. 
781  (cited);  Stockton  S.  Dist.  vs.  Wright, 
134  Cal.   64,   66,   66   Pac.  Rep.   34    (cited). 

2.  CONSTITUTIONAL  PROVISIONS.— En- 
tire revenue  derived  from  state  school  fund 
and  state  school  tax  shall  be  applied  ex- 
clusively to  support  of  primary  and  gram- 
mar schools.  This  provision  of  constitution 
is  self-executing*  and  requires  no  legisla- 
tion to  give  it  force. — People  ex  rel.  Beck- 
with  vs.  Board  of  Education  of  Oakland, 
66   Cal.    831,    384. 

8.  '*And  such  other  means  as  the  legis- 
lature may  provide  shall  be  Inviolably  ap- 


propriated to  the  support  of  common 
schools.'*  This  language  of  constitution 
cannot  be  construed  to  mean  continuing  or 
permanent  funds,  but  Includes  all  moneys 
collected  for  school  purposes. — Crosby  vs. 
Lyon.  37  Cal.  242,   246,   246. 

4.  No  pablle  money  shall  ever  b«  appor- 
tioned for  support  of  any  sectarian  or 
denominational  school,  and  no  sectarian  or 
denominational  doctrine  shall  be  taught  In 
any  of  common  schools  of  this  state.  This 
provision  of  constitution  Is  self-executing 
end  needs  no  legislation  to  give  it  force 
and  effect. — ^People  ex  rel.  Beckwith  vs. 
Board  of  Education  of  Oakland,  65  Cal.  S31. 
834. 

See  Const.  1879  art.  IX  §6;  HBNNINCPS 
GENERAL  LAWS   p.   Ixxvli. 


§1623.  LIABILITIES  OF  TRUSTEES.  Boards  of  trustees  are  liable  as 
such,  in  the  name  of  the  district,  for  any  judgment  against  the  district  for 
salary  due  any  teacher  on  contract,  and  for  all  debts  contracted  under  the 
provisions  of  this  chapter,  and  they  must  pay  such  judgment  or  liabilities  out 
of  the  school  moneys  to  the  credit  of  such  district ;  provided,  that  the  contracts 
mentioned  in  this  section  are  not  in  excess  of  the  school  moneys  accruing]?  to 
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the  district  for  the  school  year  for  which  the  contracts  are  made,  otherwise 
the  district  shall  not  be  held  liable. 

History:    Enacted  March  12,  1872;   amended  March  28,  1874,  Stats,  and 
Amdts.    1873-4,   p.   96. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Applies  to  city  boards  of  education. 

1.  APPLIED),  CTTBD,  CONSTRVKD,  RB- 
FERRKD  TO,  etc.*  in:  Bay  View  S.  DIst 
vs,  Linscott,  99  Cal.  26,  29.  33  Pac.  Rep. 
781  (cited);  Stockton  S.  DIst  vs.  Wrlgrht, 
134  Cal.  64.  66,  66  Pac.  Rep.  34  (cited); 
Hancock  vs.  Board  of  Education,  140  Cal. 
554,  561,  77   Pac.  Rep.   44    (construed). 

r  APPLIES  TO  CITT  BOARDS  OF 
EDUCATION. — The  school  system  is  matter 
of  general  concern — a  state  system  and  not 
a  municipal  affair.  Function  of  city  under 
its  charter  is  simply  to  furnish  officers  who 
compose  grovernlng:  body  of  district.  By 
adoption    of    charter   the    former   board    of 


school  trustees  is  superseded  as  governing 
body  by  city  board  of  education,  but  there 
Is  no  change  whatever  in  existence  of  dis- 
trict, but  simply  change  In  officers  who 
govern  it,  and  although  that  governing 
body  be  called  board  of  education  it  is  in 
fact  board  of  trustees  and  term  "board  of 
education"  is  simply  another  name  for 
trustees.  Provisions  authorizing  trustees 
to  sue  and  be  sued  and  making  board 
responsible  for  Judgments  must  be  con- 
strued to  apply  to  and  include  city  boards 
of  education  as  well  as  boards  of  country 
school  districts. — Hancock  vs.  Board  of 
Education,  140  CaL  664,  660,  661,  662,  74  Pac 
Rep.   44. 


§1624.  LIABIUTT  OF  BOABD  FOB  TAXES,  ETC.  If  any  board  of 
trustees,  or  city  board  of  education,  fail  to  appoint  a  census  marshal  at  the 
proper  time,  and  through  such  failure  the  district  is  omitted  in  the  apportion- 
ment of  school  moneys,  the  trustees  or  members  of  the  city  board  of  education 
are  jointly  and  severally  personally  liable  to  the  district  for  the  full  amount 
which  the  district  would  have  received  but  for  such  failure ;  and  the  amount 
may  be  recovered  in  an  action  brought  by  any  citizen  of  such  district  or  city, 
in  the  name  of  and  for  the  benefit  of  the  district  or  city. 

History:    Enacted  March  12,  1872;   amended  April  7,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  38. 

Applied,     cited,     comvtnied,    referred     to«  County    boards    of    edneatlom. — See    post 

etc,  in:  Bay  View  S.  DIst.  vs.  Linscott,  99       881768-1778. 

CaL  25,  29,  38  Pac.  Rep.  781   (cited).  City    boards    of    ezamliiatloB* — See    post 

881787-1794. 

§  1626.    PEBSONS  TO  BE  ADMITTED  (repealed) . 

History:    Enacted  March  15,  1887,  Stats,  and  Amdts.  1886-7  pp.  124-125; 
repealed  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  164. 

ARTICLE  VIII. 

DISTRICT  CENSUS  MARSHALS. 

1 1634.    Duty  of  censas  marshal.  S  1638.    What  children  not  to  be  included. 

8 1635.  Same.     [Where  district  hi  two  conn-      §  1639.     Compensation  of  marshal. 

ties.]  S  1640.    Failure  to  report  by  census  marshal, 

81636.  Beport  of;  what  must  show*  a  misdemeanor. 

8 1637.  What  children  to  be  listed. 

§1634.  DUTY  OF  CENSUS  MABSHAL.  It  is  the  duty  of  the  census 
marshal : 

1.  To  take  annually,  between  the  fifteenth  and  thirtieth  days  of  April,  in- 
clusive, a  census  of  all  children,  including  the  children  of  Indian  parents  who 
pay  taxes,  or  who  are  not  living  in  the  tribal  relation,  under  seventeen  years 
of  age,  who  were  residents  of  his  district  on  said  fifteenth  day  of  April. 

2.  To  report  the  results  of  his  labors  to  the  superintendent  of  schools  (or  to 
the  board  of  education  in  cities),  on  or  before  the  tenth  day  of  May  in  each 
year. 

Pol.  C— 25 
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3.  [Enumerate  census  children.]  He  shall  visit  each  habitation,  home,  resi- 
dence, domicile,  or  place  of  abode  in  his  district,  and  by  actual  observation 
and  interrogation  enumerate  the  census  children  of  the  same. 

4.  [Qualification.]  Before  entering  upon  the  discharge  of  his  duties  as  such, 
the  census  marshal  must  qualify  and  file  his  oath  of  ofiice  in  the  office  of  the 
superintendent  of  schools. 

History*.  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  96;  March  4,  1881,  Stats,  and  Amdts.  1881,  p.  43; 
March  23,  1893,  Stats,  and  Amdts.  1893,  pp.  251-252. 

Applied,     dtedy     eonvtmed,     referred     to,  A«  to  thl«  eenviiB  belns  bml«  for  the  ap- 

etc,   in:    Stockton   S.   Dlst.   vs.   Wright,   134  portlomnent  of  pnblic  school  moneys  to  the 

Cal.  64,  66,  66  Paa  Rep.  34  (cited  with  other  rarlons  dtotrlcts,  see  post  §  1868   and   note, 
sections). 

§  1635.  SAME.  [WHERE  DISTRICT  IN  TWO  COUNTIES.]  Whenever 
a  district  is  formed,  lying  partly  in  two  adjoining  counties,  the  census  marshal 
must  report  to  each  county  superintendent  the  number  of  children  in  each 
county. 

Hrstory:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1878-4,  p.  96. 

Applied,  elted,  eonvtraed,  referred  to,  etc.,  In:  Stockton  S.  Bist.  vs.  Wright,  184  CaL 
€4,   66,   66  Pac.  Rep.   34    (cited  with   other  sections). 

§1636.  REPORT  OF;  WHAT  MUST  SHOW.  His  report  must  be  made 
under  oath,  upon  blanks  furnished  by  the  superintendent  of  public  instruction, 
and  must  show: 

1.  The  number,  age»  sex,  color,  name  and  nationality  of  the  children  listed, 
and  the  number  of  those  who  from  deafness  are  unable  to  hear  common  con- 
versation. 

2.  The  names  of  the  parents  or  gn^ardians  of  said  children,  arranged  alpha- 
betically, except  in  cities  of  the  first  class.  In  all  cities  the  number  and  street 
of  residence  must  be  given. 

3.  The  number  of  school  children  in  each  house,  or  family,  that  have  not 
been  vaccinated. 

4.  Such  other  facta  as  the  superintendent  of  public  instruction  may 
designate. 

5.  The  census  marshal  shall  have  power  to  administer  oaths  to  parents  and 
guardians. 

6.  [Correcting  census  return  of — New  marshal.]  If  at  any  time  the  super- 
intendent of  schools  has  reason  to  believe  that  a  correct  census  of  the  district 
has  not  been  taken,  he  must  have  it  corrected,  and  if  necessary  for  the  purpose 
he  may  appoint  a  census  marshal,  and  have  the  census  of  the  district  retaken. 
Should  the  board  of  education  or  the  board  of  school  trustees  of  said  city  or 
district  fail  or  refuse  to  issue  an  order  for  the  compensation  of  said  marshal 
for  his  services,  the  superintendent  of  schools  is  hereby  authorized  to  issue  his 
requisition  therefor  against  the  county  fund  of  such  city  or  district  without 
such  order. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
AmdtB.  1873-4,  p.  96;  March  4,  1881,  Stats,  and  Amdts.  1881,  pp.  43-44; 
March  15,  1889.  Stats,  and  Amdts.  1889,  p.  188;  March  23,  1893,  Stats, 
and  Amdts.  1893,  p.  252;    March  9,  1903,  Stats,  and  Amdts.  1903,  p.  95. 

Applied,  cited,  eoniiCnied,  referred  to,  etc..  In:  Stockton  S.  Dist.  ya.  Wright,  134  CaL 
•4,   66,   66   Pac.  Rep.   84    (cited  with   other  sections). 
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§  1637.  WHAT  OHILDBEN  TO  BE  LISTED.  He  must  include  in  his  re- 
port all  children  who  are  absent  attending  institutions  of  learning,  and  whose 
parents  or  guardians  are  residents  of  the  district;  he  must  also  include  as 
census  children  the  children  of  Indian  parents  who  are  not  living  in  tribal 
relations.  Orphan  children,  half-orphan  children,  and  children  living  in  or- 
phanages and  attending  public  school  shall  be  listed  in  the  district  in  which  the 
orphanage  is  located  under  the  guardianship  of  the  matron  of  the  orphanage ; 
he  must  also  include  all  native-born  Chinese  children. 

History:  Enacted  March  12,  1872;  amended  March  23,  1893,  Stats,  and 
Amdts.  1893,  p.  252;  February  27,  1901,  Stats,  and  Amdts.  1900-1^ 
pp.    51-52. 

Applied,  cited,  coMstraed,  referred  to,  etc..  As  to  apportloBment  of  school  funds  oa 

In:  Stockton    S.  Bist.   vs.   Wrigrht,   134   Cal.  the  hasis  of  nomber  of  school  children,  see 

C4»  66,   66   Pac   Rep.    34    (cited   with   other  post   §1858. 
sections). 

§  1638.  WHAT  OHILDBEN  NOT  TO  BE  INCLUDED.  He  must  not  in- 
clnde  in  his  report  children  who  are  attending  institutions  of  learning  or  such 
benevolent  institutions  as  deaf  and  dumb,  blind,  and  orphan  asylums  in  his 
district,  whose  parents  or  guardians  do  not  reside  therein,  unless  such  children 
attend  the  public  school  in  the  school  district  in  which  such  benevolent  insti- 
tution or  orphanage  is  located. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  97;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  252; 
February  27,  1901,  Stats,  and  Amdts.  1900-1,  p.  62. 

§1639.  COMPENSATION  OF  MABSHAL.  The  compensation  of  census 
marshal  must  be  audited  and  paid  as  other  claims  upon  the  school  fund  of  the 
district  are  audited  and  paid;  provided,  such  compensation  shall  not  exceed 
six  dollars  per  day  for  time  actually  and  necessarily  employed ;  and  provided 
further,  that  in  no  case  shall  the  compensation  be  computed  at  a  per  capita 
sum;  nor  shall  any  order  for  such  compensation  be  drawn  by  the  trustees  of 
any  district,  or  by  any  board  of  education,  until  they  shall  have  been  notified 
by  the  superintendent  that  the  report  of  the  census  marshal  has  been  approved 
by  him.  In  case  the  report  should  not  be  approved  by  the  superintendent  the 
census  marshal  shall  not  be  entitled  to  receive  any  compensation. 

History:  Enacted  March  12,  1872;  amended  March  15,  1889,  Stats,  and 
Amdta.  1889,  p.  188;    March  23,  1893,  Stats,  and  Amdts.  1893,  p.  253. 

§1640.  FAILUBE  TO  BEPOBT  BY  CENSUS  MABSHAL,  A  BOSDE- 
MEANOB.  If  the  census  marshal  neglect  or  refuses  to  make  his  report  at  the 
time  and  in  the  manner  herein  required,  or  to  perform  any  other  duty  de- 
volved upon  him,  he  must  be  deemed  guilty  of  a  misdemeanor,  and  on  convic- 
tion be  punished  by  fine  or  imprisonment. 

History:    Enacted  March  13,  1874,  Code  Amdts.  1878-4,  p.  85. 


a  1M»-I«ai       CS88)  DISTRICT  CLESBK— DUTIBS  OF— SCHOOLS.  £Pt.  UI. 

ARTICLE  IX. 

CLERKS  OF  SCHOOL  DISTRICTa 

{ 1649.    "Wlieii  and  how  elected*  S  1652«    When  to  act  as  other  officers    (re- 

9  1650.     General  duties  of.  pealed). 

§  1651.    When  to  provide  supplies,  etc. 

§  1649.  WHEN  AND  HOW  ELECTED.  Boards  of  trustees  must  annually, 
on  the  first  Saturday  of  July,  meet  and  elect  one  of  their  number  clerk  of  the 
district;  and  if  a  clerk  is  not  elected  at  this  date,  the  superintendent  shall 
appoint. 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  Stats,  and 
Amdts.  1891,  p.  160. 

§1660.    OENEBAL  DUTIES  OF.    It  is  the  duty  of  the  clerk : 

1.  To  call  meetings  of  the  board  at  the  request  of  two  members,  and  to  act 
as  clerk  of  the  board,  and  keep  a  record  of  its  proceedings,  and  an  accurate 
account  of  the  receipts  and  expenditures  of  school  moneys. 

2.  To  keep  his  records  and  accoimts  open  to  the  inspection  of  the  electors 
<»f  the  district,  in  suitable  books  provided  by  the  board  of  school  trustees  for 
that  purpose. 

3.  To  place  the  monthly  Journal  designated  as  the  official  organ  of  the 
•lepartment  of  public  instruction  in  the  school  district  library  each  month;  and 
if  he  fails  to  receive  it  regularly,  to  immediately  notify  the  publishers  of 
such  fact. 

4.  To  perform  such  other  duties  as  may  be  prescribed  by  the  board. 

History:  Enacted  March  12,  1872;  amended  March  15,  1889.  Stats,  and 
Amdts.  1889,  p.  188;  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  160; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  253. 

§  1651.  WHEN  TO  PROVIDE  SUPPLIES,  ETC.  The  clerk  of  each  dis- 
trict  must,  under  the  direction  of  the  board  of  trustees,  provide  all  school 
supplies  authorized  by  this  chapter,  keep  the  schoolhouse  in  repair  during  the 
Hme  school  is  taught  therein,  and  exercise  a  general  care  and  supervision  over 
the  school  premises  and  school  property  during  the  vacations  of  the  school. 

History:  Enacted  March  12,  1872;  amended  March  15,  1889,  Stats,  and 
Amdts.  1889,  p.  189;   March  23,  1893,  Stats,  and  Amdts.  1893,  p.  253. 

§1662.    WHEN  TO  ACT  AS  OTHER  OFFICERS  (repealed). 

History:  Enacted  March  12,  1872;  repealed  April  7,  1880,  Code  Amdta. 
1880  (PoL  pt.),  p.  47. 

ARTICLE  X. 

SCHOOLS. 

**  1 662.  Who  may  be  admitted  to.  S  1669.  High   schools,   how   established   and 

§  1663.  Classification   of   schools.     Teachers*  maintained. 

certificates.  S  1670.  Same.     [When  established,  and  how.] 

^1664.  To  be  taught  in  the  English  language.  §1671.  Same.     [Special  election.] 

§  1 665.  Course  of  instruction.  §  1672.  Sectarian  books  and  teachings  pro- 

§  1666.  Other  studies.  hibited. 

§1067.  Instruction  in  manners,  ete.  §1673.  Ihiration  of  daily  sessions. 

§  1668.  Physical  exercise,  etc.  §  1674.  Union  school  districts,  how  formed. 

§  1662.  WHO  BIAY  BE  ADMITTED  TO.  Every  school,  tmless  otherwi:;.? 
provided  by  law,  must  be  open  for  the  admission  of  all  children  between  six 
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and  t'wenty-one  years  of  age  residing  in  the  district,  and  the  board  of  school 
trustees,  or  city  board  of  education,  have  power  to  admit  adults  and  children 
not  residing  in  the  district,  whenever  good  reasons  exist  therefor.  Trustees 
shall  have  the 

Power  to  exclude  children  of  filthy  or  vicious  habits,  or  children  suffering 
from  contagious  or  infectious  diseases,  and  also  to  establish 

Separate  schools  for  Indian  children  and  for  children  of  Mongolian  or 
Chinese  descent.  When  such  separate  schools  are  established,  Indian,  Chinese, 
or  Mongolian  children  must  not  be  admitted  into  any  other  school;  provided, 
that  in  cities  and 

Towns  in  which  the  kindergarten  has  been  adopted  or  may  hereafter  be 
adopted  as  part  of  the  public  primary  schools,  children  may  be  admitted  to 
such  kindergarten  classes  at  the  age  of  four  years ; 

[Deaf  children.]  And  provided  further,  that  in  cities  or  school  districts  in 
which  separate  classes  have  been  or  may  hereafter  be  established,  for  the 
instruction  of  the  deaf,  children  may  be  admitted  to  such  classes  at  the  age 
of  three  years. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  38;  March  12,  1885,  Stats,  and  Amdts.  1884-5,  p.  100; 
March  20,  1891,  Stats,  and  Amdts.  1891,  p.  160;  March  23,  1893,  Stats,  and 
Amdts.  1893,  p.  253;    March  5,  1903,  Stats,  and  Amdts.  1903,  p.  86. 

I.  In  General. 

1.  Applied,  cited,  construed,  referred  to. 

2.  District  divided. 

II.  School  Law  of  1870. 

3.  Deficiency    in    learning — Ground    for    re- 

fusing admission. 

4.  Education  in  separate  schools  for  negro 

and  Indian  children — Constitutional. 

5.  Establishment  of  special  schools — Consti- 

tutional. 

6.  Exclusion    of    negro    children  —  Separate 

schools. 

III.  Amendment  of  1880. 

7.  Children  of  any  race — Admission  to  pub- 

lic schools. 

8.  Child  of  Chinese — Entitled  to  admission. 

9.  Besolution    of    board  —  No    ground    for 

teacher  refusing  admission. 

10.  Children   of   African   descent  entitled   to 

admission. 

IV.  Amendment  of  1885. 

11.  Separate  schools  for  Mongolians,  do  not 

include  negroes. 

V.  Amendment  of  1893. 

12.  Kindergartens — Part    of    primary    school 

system. 

I.  IN  GENERAL. 
1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etCp  In:  Tape  vs.  Hurley,  66 
Cal.  473,  474,  6  Pac.  Rep.  129  (construing 
amendment  of  1880,  erroneously  cited  as 
Pol.  Code  S1667);  Wyslnger  vs.  Crookshank. 
S2  Cal.  588,  592,  593,  694,  23  Pac.  Rep.  54 
(construinfiT  amendment  of  1885);  Bay  Vlew 
a  Dlst.  vs.  Linacott,  99  Cal.  26,  29,  33 
Pac  Rep.  781  (cited  as  to  amendment  of 
1891);  Sinnott  vs.  Colombet,  107  Cal.  187, 
191,  40  Pac.  Rep.  329.  28  L.  R.  A.  694  (con- 
struing: amendment  of  1893). 
%    DISTRICT*  DIVIDED  and  part  annexed 


to  city  for  school  purposes,  pupils  resident 
in  annexed  portion,  though  not  resident  in 
city,  are  entitled  to  attend  public  school 
of  city  in  order  of  their  regristration,  which 
must  be  made  with  board  of  education. — 
Kramm  vs.  Bogrue,  127  Cal.  122.  125,  59 
Pac.   Rep.    394. 

11.     SCHOOL  LAW  OP  1870.  LAWS  1869-70, 

p.    838. 
8.     DEFICIENCY        IN        LEARNING        Is 

ground  for  refusingr  admission  of  scholar 
to  public  school,  irrespective  of  color. — 
Ward  vs.  Flood.  48  Cal.  36,  47,  17  Am.  Rep. 
405. 

4.  EDUCATION  IN  SEPARATE  SCHOOLS 
OF  CHILDREN  OF  AFRICAN  DESCENT 
and  Indian  children,  provision  for  does  not 
violate  either  state  or  federal  constitution. 
Such  provision  affords  g^round  for  refusing 
admission  of  negroes  in  public  schools  pro- 
vided such  separate  schools  have  been  es- 
tablished.— ^Ward  vs.  Flood,  48  Cal.  36,  49, 
17  Am.  Rep.   406. 

B.  THE  ESTABLISHMENT  OF  SPECIAL 
SCHOOLS  and  separation  of  male  and  fe- 
male pupils  into  different  schools  have  been 
found  highly  expedient  at  times,  and  such 
separation  does  not  contravene  any  of  legal 
rights  declared  by  constitution. — Ward  vs. 
Flood,  48  Cal.  36.  56,  17  Am.  Rep.  405. 

«.  EXCLUSION  OP  CHILDREN  OP 
AFRICAN  DESCENT  from  public  schools, 
merely  because  of  their  color,  Is  uncon- 
stitutional for  reason  that  all  the  youth  of 
state  are  equally  entitled  to  be  educated 
at  public  expense.  Provision  for  separate 
schools  affects  this  rule. — Ward  vs.  Flood, 
48   Cal.    36.   51,   52.   17   Am.   Rep.    405. 

III.      AMENDMENT   OF   1880. 
7.     CHILDREN       OF      ANY      RACE       OR 
NATIONALITY,    between    ages    of    six    and 
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twenty- one  years,  residing  in  district,  are 
entitled  to  admission  to  public  schools,  ex- 
cepting that  trustees  shall  have  power  to 
exclude  children  of  filthy  or  vicious  habits, 
or  children  sufPeringr  from  contagrlous  or 
infectious  diseases. — Tape  vs.  Hurley,  66 
Cal.   473,  474,  6  Pac.  Rep.   129. 

8.     CHILD     OF     CHINBSB     PARENT  AGES 

properly  qualified  is  entitled  to  admission 
In  public  school  of  district  where  it  re- 
sides and  cannot  be  denied  admission 
merely  upon  grround  of  race  or  nationality. 
Whether  legislature  mig^ht  authorize  such 
denial  not  decided. — Tape  vs.  Hurley,  66 
Cal.   473,  475,  6  Pac.  Rep.   129. 

,  0.  RESOLUTION  OF  BOARD  OF  EDU- 
CATION is  no  ground  for  teacher  refusing 
to  admit  pupil  entitled  by  law  to  attend 
school. — Tape  vs.  Hurley,  66  Cal.  473,  476. 
6  Pac.  Rep.  129. 


la     CHILDREN  OF  AFRICAN  DESCENT 

are  entitled  to  admission  to  public  schools. 
— ^Wysinger  vs.  Crookshank«  82  CaL  6Sb. 
594,    23    Pac.    Rep.    64. 

IV.      AMENDMENT    OP    1885. 

11.  SEPARATE  SCHOOLS  for  children  of 
Mongrolian  or  Chinese  descent,  provision  for 
does  not  authorize  separate  schools  for 
children  of  African  descent — Wysinger  vs. 
Crookshank,  82  Cal.  688,  593,  23  Pac.  Rep. 
64. 

V.      AMENDMENT    OF    1898. 

U.  ALL  KINDERGARTENS  MAY  BE 
ADOPTED  as  an  integral  part  of  primary 
schools  by  proper  soverningr  body,  but 
teachers  in  said  schools  do  not  require 
certificates  authorizing  them  to  teach  whole 
primary  school  course. — Sinnott  vs.  Colom- 
bet,  107  Cal.  187.  191,  192,  40  Pac.  Rep. 
829,  28  li.  R.  A.  594. 


§1663.  CLASSIFICATION  OF  SCHOOLS.  TEACHERS'  CEBTIFI. 
CATES.  (1)  The  public  schools  of  California,  other  than  those  supported 
exclusively  by  the  state,  shall  be  classed  ns  high  schools,  technical  schools,  and 
grammar  and  primary  schools  (including  kindergarten  classes),  and  no  teacher 
shall  be  employed  to  teach  in  any  school  if  the  certificate  held  by  the  teacher 
is  of  a  grade  below  that  of  the  school  or  class  to  be  taught ;  provided,  that  the 
holders  of  existing  primary  certificates  or  of  the  same  when  hereafter  renewed 
shall  be  eligible  to  teach  in  any  of  the  classes  of  the  schools  of  the  county,  or 
city  and  county,  which  the  county,  or  city  and  county  superintendent  shall 
have  designated  as  of  the  primary  grade,  or  in  any  school  which  said  super- 
intendent shall  have  designated  as  a  primary  school;  and  provided  further, 
that  nothing  herein  contained  shall  be  construed  as  prohibiting  the  employ- 
ment of  any  person  holding  a  valid  special  certificate  for  kindergarten  work 
heretofore  granted  by  any  county,  or  city  aixd  county,  board  of  education  in 
this  state,  as  a  teacher  in  any  kindergarten  class  of  a  primary  school  in  the 
county,  or  city  and  county,  in  which  such  valid  special  certificate  for  kinder- 
garten work  shall  have  been  granted. 

[Course  of  study.]  The  county,  or  city  and  county,  board  of  education 
must,  except  in  incorporated  cities  having  boards  of  education,  on  or  before 
the  first  day  of  July  of  each  year  prescribe  the  course  of  study  in  each  grade 
of  the  grammar  and  primary  schools  for  the  ensuing  school  year. 

2.  [Boards  of  education  to  provide  for  examination  of  pupils.]  Except  in 
incorporated  cities  having  boards  of  education,  the  county,  or  city  and  county, 
board  of  education  shall  provide  for  a  final  examination  and  conferring  of 
diplomas  of  graduation  on  those  pupils  who  have  satisfactorily  completed  the 
course  of  study  provided  for  the  grammar  and  primary  schools  of  the  county. 

3.  [May  chan^  course  of  study.]  The  county,  or  city  and  county,  board 
of  education  may  amend  and  change,  subject  to  section  sixteen  hundred  and 
sixty-five  of  this  code,  the  course  of  study  for  the  grammar  and  primary 
schools,  whenever  necessary. 

History:  Enacted  Marcb  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  97;  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  38; 
March  9,  188.3.  Stats,  and  Amdts.  1883,  pp.  83-84;  March  15,  1889,  Stats, 
and  Amdts.  1889,  p.  189;  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  161; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  254;  March  23,  1901,  Stats, 
and  Amdts.   1900-1,  p.  670. 
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§  1664.  TO  BE  TAUGHT  IN  THE  ENGLISH  LANGUAGE.  All  schools 
must  be  taught  in  the  English  language. 

History:     Enacted   March   12,   1872. 

§  1665.  COUBSE  OF  INSTRUCTION.  Instruction  must  be  given  in  the 
following  branches  in  the  several  grades  in  which  they  may  be  required,  viz. : 
Beading,  writing,  orthography,  arithmetic,  geography,  nature  study;  language 
and  grammar,  with  special  reference  to  composition ;  history  of  the  United  States 
and  civil  government;  elements  of  physiology  and  hygiene,  with  special  reference 
to  the  effect  of  alcohol  and  narcotics  on  the  human  system ;  music,  drawing^  and 
elementary  bookkeeping,  hunjane  education;  provided,  that  instruction  in  ele- 
mentary bookkeeping,  humane  education,  elements  of  physiology  and  hygiene, 
music,  drawing,  and  nature  study  may  be  oral,  no  text-books  on  these  subjects 
being  required  to  be  purchased  by  the  pupils;  provided  further,  that  county 
boards  of  education  may,  in  districts  having  less  than  one  hundred  census  chil- 
dren, conjSne  the  pupils  to  the  studies  of  reading,  writing,  orthography,  arith- 
metic, language  and  grammar,  geography,  history  of  the  United  States  and  civil 
government,  elements  of  physiology  and  hygiene,  and  elementary  bookkeeping 
until  they  have  a  practical  knowledge  of  these  subjects; 

[Sestriction  om  number  of  recitations  and  home  study.]  And  it  is  further 
provided,  that  no  more  than  twenty  recitations  per  week  shall  be  required  of 
pupils  in  the  secondary  schools,  and  no  pupil  under  the  age  of  fifteen  years  in 
any  grammar  or  primary  school  shall  be  required  to  do  any  home  study. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  Ill;  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  39; 
March  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  142;  March  15,  1889,  Stats, 
and  Amdts.  1889,  p.  189;  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  161; 
March  23,  1893,  Stats,  and  Amdts.  1893,  .p.  254;  March  23,  1901,  Stats,  and 
Amdts.  1900-1,  p.  797;  In  effect  July  1,  1901. 

1.  Applied,  cited,  construed,  referred  to.  >•    Covme  of  Invtrnctlon  In  klndcrorarteiiB 

2.  Course    of   kindergarten    instruction  —  Be-      Is  not  required  to  conform  to  this  section, 

quirements.  ^or  do  teachers  in  said   kindergartens  re- 

^.„_.^_  ._        -         -.  quire  certificates  authorizing:  them  to  teach 

1.     AppUed,  cited,  eonvtracd,  referred  to,       '•„  .      ,^,.l.„„•„       ««„««^        c?i         ** 

«tc..  In'smnU  vs.' Colombet,  107  Cal.  187.      '"      °'      \Trl^   ^,^l^lt  \Z  \T^ll  »I 

191.    192.   40  Pac.  Rep.   329.   28  L.  R.   A.   694       JfiT^r''  I"  f ^Li"'  "^'  "*'  "  ^""^  ^*''- 


{applied). 


329,  28  L.  R.  A  594. 


§  1666.  OTHEB  STUDIES.  Other  studies  may  be  authorized  by  the  board 
of  education  of  any  county,  city,  or  city  and  county,  but  such  studies  if  so 
authorized  shall  be  in  lieu  of  a  corresponding  number  of  such  enumerated 
studies  specified  in  the  preceding  section  and  not  in  addition  thereto. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code  Amdts. 
1880  (Pol.  pt),  p.  39;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  254; 
March  23,  1901,  Stats,  and  Amdts.  1900-01,  p.  797;  In  effect  July  1,  1901. 

Applied,  cited,  conatnied,  referred  to,  etc.,  in:  Slnnott  vs.  Colombet,   107  Cal.   187,  191. 
192,  40  Pac.  Rep.   829,  28  L.  R.  A.  594   (applied). 

§  1667.  INSTRUCTION  IN  MANNERS,  ETC.  Instruction  must  be  given 
in  all  grades  of  schools  and  in  all  classes  during  the  entire  school  course,  in 
manners  and  morals,  and  upon  the  nature  of  alcoholic  drinks  and  narcotics  and 
their  effects  upon  the  human  system. 

History:  Enacted  March  12,  1872;  amended  March  15,  1887,  Stats. 
and  Amdts.  1886-7,  p.  142. 

Applied,  cited,  eon«tmed,  referred  to,  Code  §1(562);  Wyainger  vs.  Crookshank,  82 
etc,  in:  Tape  vs.  Hnrley,  66  Cal.  473,  474.  Cal.  588,  502,  23  Pac.  Rep.  54  (referred  to 
«  Pac  Rep.  129    (erroneously  cited  for  PoL       as  an  error). 
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§  1668.  PHYSICAL  EXERCISE,  ETC.  Attention  must  be  given  to  such 
physical  exercises  for  the  pupils  as  may  be  conducive  to  health  and  vigor  of 
body  as  well  as  mind,  and  to  the  ventilation  and  temperature  of  schoolrooms. 

History:     Enacted  March   12,   1872. 

§1669.    HIGH  SCHOOLS,  HOW  ESTABLISHED  AND  MAINTAINED. 

High  schools  may  be  established  and  maintained  in  the  manner  provided  in 
sections  one  thousand  six  hundred  and  seventy  and  one  thousand  six  hundred 
and  seventy-one  of  the  Political  Code. 

• 

History:  Original  section  providing  for  schools  for  negro  and  Indian 
children  enacted  March  12,  1872;  amended  March  28,  1874,  Code  Amdts. 
1873-4,  p.  97;  repealed  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  47. 
A  new  section  providing  for  the  segregation  of  studies,  given  this  number, 
was  passed  March  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  125;  repealed 
March  20,  1891,  Stats,  and  Amdts.  1891,  p.  164.  Present  section  enacted 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  268. 

Applied,     eltedf     conatmed,     referred     to,  Rep.  1042   (cited  with  (1669  ante  and  |1671 

etc.  In:  Wyslngrer  vs.  Crookshank,   82  Cal.  post). 

688,   591,    23   Pac.   Rep.    64;   Brown   vs.   City  Aa  to  eatabllahment  of  hlarli  sehoolay  see 

of  Vlsalla,   141    Cal.    372,    376,    377,    74    Pac.  post  SS 1670,   1671   and   notes. 

§  1670.  SAME.  [WHEN  ESTABLISHED,  AND  HOW.]  1.  Any  city, 
incorporated  town,  or  school  district  accredited  by  the  last  preceding  school 
census  with  a  school  population  of  three  hundred  or  more,  may,  by  a  majority 
vote  of  the  qualified  electors  voting  at  the  election  held  for  the  purpose  of 
determining  the  establishment  and  maintenance  of  such  high  school,  establish 
and  maintain  a  high  school  at  the  expense  of  such  city,  incorporated  town,  or 
school  district. 

2.  [Election  shall  be  called.]  Whenever  heads  of  families  equal  in  number 
to  a  majority  of  the  number  of  heads  of  families  as  shown  by  the  last  pre- 
ceding school  census,  in  any  city,  incorporated  town,  or  school  district,  accred- 
ited by  the  last  preceding  school  census  with  a  school  population  of  three 
hundred  or  more,  shall  unite  in  a  petition  to  the  board  of  education  or  board  of 
school  trustees  of  said  city,  incorporated  town,  or  school  district,  for  the  estab- 
lishing and  maintaining  of  a  high  school  therein,  said  board  of  education  or 
board  of  school  trustees  shall  petition  the  county  superintendent  of  schools  to 
call  an  election  in  said  city,  incorporated  town,  or  school  district,  for  the 
determination  of  the  question. 

3.  [Time  and  manner  of  holding  election.]  Within  twenty  days  after  re- 
ceiving said  petition  from  said  board  of  education  or  board  of  school  trustees, 
the  county  superintendent  of  schools  shall  call  an  election  therein  for  the 
determination  of  the  question,  and  shall  appoint  three  qualified  electors  thereof 
to  conduct  said  election.  Said  election  shall  be  called  by  posting  notice  thereof 
in  five  of  the  most  public  places  in  said  city,  incorporated  town,  or  school  dis- 
trict, and  by  publication  in  a  daily  or  weekly  paper  therein,  if  there  be  one, 
for  not  less  than  fifteen  days.  Said  election  shall  be  conducted  in  the  manner 
prescribed  for  conducting  school  elections.  The  ballots  at  such  elections  shall 
contain  the  words  "For  high  school,"  and  the  voter  shall  write  or  print  after 
said  words  on  his  ballot  the  word  "Yes,"  or  the  word  *'No."  It  shall  be  the 
duty  of  said  election  oflRcers  to  report  the  result  of  said  election  to  the  county 
superintendent  of  schools  within  ten  days  subsequent  to  the  holding  thereof. 

4.  rUnion  hirfi  school  district.]    When  the  heads  of  families  equal  in  num- 
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ber  to  a  majority  in  each  district,  as  shown  by  the  last  preceding  school  census, 
residing  in  two  or  more  contiguous  school  districts  in  the  same  county  (pro- 
vided that  said  districts  are  accredited  by  said  school  census  with  a  school 
population  of  three  hundred  or  more),  shall  unite  in  a  petition  to  the  county 
superintendent  of  schools  for  the  establishing  and  maintaining  of  a  union 
high  school  district,  he  shall,  within  twenty  days  after  receiving  said  petition, 
call  an  election  for  the  determination  of  the  question,  and  shall  appoint  three 
qualified  electors  in  each  of  the  districts  petitioning  to  conduct  the  election 
therein.  Any  head  of  family  residing  within  the  district  at  the  date  of  peti- 
tion shall  be  a  competent  signer  of  such  petition,  whether  he  shall  or  shall  not 
have  been  listed  as  the  head  of  a  family  resident  in  such  district  at  the  last 
preceding  school  census;  and  his  signature  to  such  petition  shall  have  the  same 
force  and  effect  as  if  the  name  of  such  petitioner  had  appeared  as  that  of  the 
head  of  a  family  in  the  last  preceding  school  census  of  such  district ;  provided, 
that  the  superintendent  of  schools  may  require  such  petitioner,  or  another 
person  for  him,  to  certify  under  oath  that  the  petitioner  is  the  head  of  a  family 
residing  in  the  district. 

[Maimer  of  conducting  election.]  Said  election  shall  be  held  separately  and 
simultaneously  at  the  public  schoolhouse  in  each  of  the  districts  petitioning, 
and  shall  be  called  by  posting  notices  thereof  in  three  of  the  most  public  places 
in  each  district,  one  of  which  places  shall  be  the  public  schoolhouse  in  each 
district,  at  least  ten  days  before  said  election.  Said  election  shall  be  conducted 
by  the  officers  appointed  for  that  purpose,  in  the  manner  provided  by  law  for 
conducting  school  elections.  The  ballots  at  such  election  in  each  district  shall 
contain  the  words  "For  the  union  high  school,"  and  the  voter  shall  write  or 
print  after  said  words  on  his  ballot  the  word  ''Yes,"  or  the  word  *'No."  It 
shall  be  the  duty  of  the  said  election  officers  in  each  district  to  canvass  the  vote 
at  said  election,  and  report  the  result  to  the  county  superintendent  of  schools 
within  five  days  subsequent  to  the  holding  of  said  election. 

[Superintendent  of  schools  shall  declare  result  of  election.]  Within  ten 
days  jifter  receiving  the  returns  of  said  election,  the  superintendent  of  schools 
shall  combine  the  votes  *'for"  and  "against"  the  establishment  of  the  high 
school  district  and  declare  such  result  by  filing  a  certificate  thereof  with  the 
county  clerk  of  the  county,  which  certificate  shall  show  the  total  number  of 
votes  cast  in  each  district  in  which  said  election  was  held,  in  favor  of  the  high 
school,  the  total  number  of  votes  in  each  district  against  the  high  school,  and 
the  aggregate  result  of  said  election.  It  shall  also  be  his  duty  to  record,  in  a 
book  kept  by  him  for  that  purpose,  the  facts  set  forth  in  the  certificate  herein 
mentioned. 

5.  [Duty  of  superintendent  of  schools — ^Determining  name  of  high  school.] 
If  a  majority  of  the  votes  cast  in  the  election  provided  for  in  subdivision 
three  of  this  section  in  said  city,  incorporated  town,  or  school  district,  shall 
be  in  favor  of  establishing  and  maintaining  a  high  school  therein,  it  shall  be  the 
duty  of  the  county  superintendent  to  call  a  meeting  of  the  board  of  education 
or  board  of  school  trustees  of  said  city,  incorporated  town,  or  school  district, 
within  fifteen  days  after  receiving  the  returns  of  the  election  held  therein,  by 
giving  at  least  ten  days'  notice,  in  writing,  to  every  member  of  said  board  of 
education  or  board  of  school  trustees.    The  board  of  education  or  board  of 
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school  trustees  shall,  at  said  meeting,  determine  the  location  and  the  name  of 
the  high  school. 

6.  [Same— In  case  of  imion  high  schooL]  If  a  majority  of  the  votes  cast  in 
the  districts  petitioning  for  a  union  high  school  shall  in  the  aggregate  be  in 
favor  of  establishing  and  maintaining  a  union  high  school  therein,  the  county 
superintendent  shall,  within  fifteen  days  after  receiving  the  returns  of  the  elec- 
tion held  therein,  direct  the  board  of  school  trustees  in  each  of  said  districts  to 
call  a  meeting  of  the  qualified  electors  of  their  respective  districts,  in  the 
manner  provided  in  subdivision  twenty  of  section  sixteen  hundred  and  seven- 
teen of  the  Political  Code. 

[Qualified  electors  to  select  representatives  to  name  and  locate  schoolhoiise.] 
At  said  meeting  the  qualified  electors  shall  in  each  district  select  one  repre- 
sentative, whose  powers  and  duties  shall  be  as  hereinafter  specified.  The 
representatives  so  chosen  shall  name  the  school;  they  shall  thereafter  notify 
the  county  superintendent  of  schools  that  they  desire  to  meet  to  locate  the 
school.  The  representatives  so  chosen  shall  meet  in  conjunction  with  the 
county  superintendent  of  schools,  at  a  time  and  place  to  be  named  by  the  super- 
intendent, for  the  purpose  of  determining  the  location  of  the  union  high  school. 
At  such  meeting  the  superintendent  shall  be  the  chairman,  and  shall  be  entitled 
to  vote  and  participate  in  all  its  proceedings. 

[Election,  in  case  of  disagreement  of  representatives.]  Should  the  above 
representatives  fail  to  unanimously  agree  upon  a  location  for  the  high  school, 
they  shall  propose,  in  writing,  to  the  county  superintendent  then  present,  or  if 
he  is  not  present,  they  shall  transmit  to  his  office  within  ten  days  the  names 
of  the  locations  which  they  favor.  Within  twenty  days  after  receiving  such 
notice,  the  superintendent  shall  call  an  election  as  provided  in  subdivision 
fourth  hereof,  to  determine  the  location  of  the  high  school.  At  such  election 
only  such  sites  as  have  been  named  by  the  representatives  and  certified  to  the 
county  superintendent  shall  be  voted  upon.  Any  form  of  ballot  by  which  the 
voter  signifies  his  choice  of  location  shall  be  allowed.  The  result  of  said  elec- 
tion shall  be  determined  and  certified  to  the  county  superintendent,  as  pro- 
vided in  said  subdivision  fourth.  The  location  which  receives  the  largest 
number  of  votes  shall  be  chosen  as  the  location  of  the  high  school. 

[Further  powers  of  representatives.]  The  representatives  shall  have  power 
to  make  arrangements  for  the  temporary  location  of  the  high  school,  and  if 
satisfactory  apartments  or  buildings  in  a  suitable  location  are  offered  or  can 
be  procured  for  a  consideration  or  at  a  rental  which  would  make  it  advisable 
to  accept  the  same,  they  shall  have  the  power  to  secure  or  lease  such  apart- 
ments or  building  for  a  period  not  to  exceed  three  years  from  the  date  of  its 
acceptance.  No  change  of  location  of  any  high  school,  when  once  established, 
shall  be  made  except  upon  a  petition  to  the  county  superintendent  of  schools, 
signed  by  two  thirds  of  the  heads  of  families  of  the  high  school  district,  and 
then  only  in  accordance  with  all  of  the  provisions  for  the  original  location 
of  the  school,  as  contained  in  subdivisions  four  and  five  of  this  section. 

7.  [High  school  board.]  In  any  city,  incorporated  town,  or  school  district, 
which  shall  have  established  a  high  school,  the  board  of  education  or  board  of 
school  trustees  shall  constitute  the  high  school  board,  and  shall  have  the  man- 
agement and  control  of  said  high  school. 
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8.  [Subdivision  of  union  districts — ^Election  of  trustees.]  In  union  higb 
school  districts  composed  of  more  than  two  school  districts,  the  high  school 
board  shall  be  composed  of  one  member  elected  from  each  district  composing 
the  high  school  district,  at  the  time  and  in  the  manner  prescribed  for  the  elec- 
tion of  school  trustees,  except  as  otherwise  provided  in  this  act.  The  superin- 
tendent (or  superintendents  by  concurrent  action  in  joint  high  school  dis- 
tricts) shall,  in  union  high  school  districts  composed  of  three  or  more  school 
districts,  divide  the  districts  composing  the  union  high  school  district  into 
three  classes,  as  nearly  equal  in  number  of  school  districts  as  possible,  to  be 
designated  by  him  as  class  A,  B  and  C,  respectively.  At  the  first  annual  school 
election  following  the  passage  of  this  act,  the  districts  in  class  A,  as  above 
divided  and  designated,  shall  each  elect  a  high  school  trustee  for  one  year; 
the  districts  in  class  B  shall  each  elect  a  high  school  trustee  for  two  years ;  the 
districts  in  class  C  shall  each  elect  a  high  school  trustee  for  three  years.  At 
each  annual  election  thereafter,  as  terms  of  o£Sce  expire,  the  high  school 
trustees  shall  be  elected  for  three  years,  and  in  case  of  expiration  of  term  of 
appointment,  for  the  unexpired  term. 

Vacancies  in  the  high  school  board  shall  be  filled  by  appointment  by  the 
comity  superintendent  of  schools  (and  in  case  of  joint  union  high  school  dis- 
tricts, by  appointment  of  the  county  superintendent  of  the  county  in  which  the 
vacancy  occurred),  the  appointee  or  appointees  to  hold  until  the  first  day  of 
Jnly  succceeding  the  appointment. 

The  trustees  serving  on  union  high  school  boards,  composed  of  more  than 
two  school  districts  at  the  time  of  the  approval  of  this  section  as  hereby 
amended,  shall  hold  until  their  successors  are  elected  and  shall  qualify  under 
the  provisions  hereof;  in  the  formation  of  new  union  or  joint  union  high  school 
districts,  the  representatives  selected  according  to  the  provisions  of  sub- 
division sixth  of  this  section  shall  constitute  the  union  or  joint  union  high 
school  board  until  the  election  or  appointment  and  qualification  of  the  regular 
board  as  herein  provided. 

In  union  high  school  districts  consisting  of  but  two  school  districts,  the 
union  high  school  board  shall  be  composed  of  the  boards  of  school  trustees  of 
both  said  districts. 

9.  [Election  of  president  and  clerk.]  The  union  high  school  board  shall 
meet  within  ten  days  subsequent  to  the  locating  and  naming  of  the  union  high 
school  by  the  parties  selected  for  that  purpose,  and  shall  organize  by  electing 
a  president  and  a  clerk  from  their  own  number,  to  serve  until  the  second 
Saturday  of  July  next  succeeding  their  election;  and  thereafter  the  board 
shall  meet  and  organize  in  the  same  manner  on  the  second  Saturday  of  July 
of  each  and  every  year. 

10.  [Meetings  of  high  school  boards.]  The  high  school  boards  shall  hold 
regular  monthly  meetings  at  the  high  school  building  at  such  time  as  may  be 
provided  in  the  rules  and  regulations  adopted  by  them  for  their  own  govern- 
ment. Special  meetings  may  be  held  at  the  call  of  the  president  of  the  re- 
spective boards.  Upon  the  request,  in  writing,  signed  by  the  majority  of  any 
board,  the  president  of  said  board  shall  call  a  meeting  thereof.  Of  all  special 
meetings  of  any  board  the  members  thereof  shall  have  at  least  two  days'  notice, 
issued  and  served  by  the  clerk  thereof.    At  special  meetings  no  business  shall 
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be  transacted  other  than  as  specified  in  the  call  therefor;  provided,  that  in 
union  high  school  districts  composed  of  more  than  two  districts  the  regular 
meetings  as  above  provided  shall  be  quarterly; 

[Executive  committee.]  And  provided  further,  that  the  union  high  school 
board  in  said  union  high  school  districts  may  appoint  an  executive  committee, 
consisting  of  the  president  and  secretary  and  one  other  member  of  the  board, 
no  two  of  whom  shall  be  from  the  same  school  district,  to  attend  to  the  routine 
business  of  the  board,  their  action  to  be  reported  to  the  board  for  ratification 
at  its  first  regular  meeting  ensuing. 

11.  [Powers  ajid  duties  of  high  school  boards — Issuing  bonds^  election  there- 
for.] The  powers  and  duties  of  high  school  boards  shall  be  such  as  are  now  or 
may  hereafter  be  assigned  by  law  to  boards  of  education  or  boards  of  school 
trustees.  In  any  city,  incorporated  town,  school  district  or  union  high  school 
district,  which  shall  have  voted  to  establish  and  maintain  a  high  school,  or 
which  is  now  maintaining  a  high  school,  the  high  school  board  of  such  high 
school  district  may,  when  in  its  judgment  it  is  advisable,  and  must  upon  a  peti- 
tion of  a  majority  of  the  heads  of  families  residing  in  such  high  school  district, 
call  an  election  and  submit  to  the  electors  of  the  high  school  district  whether 
the  bonds  of  such  high  school  district  shall  be  issued  and  sold  for  the  purpose 
of  raising  money  for  purchasing  high  school  lots  for  building,  or  purchaaing 
one  or  more  high  school  buildings,  for  insuring  the  same,  for  supplying  the  same 
with  furniture  and  necessary  apparatus,  for  improving  the  grounds,  or  for 
any  or  all  of  said  purposes,  for  liquidating  any  indebtedness  already  incurred 
for  said  purposes,  and  for  refunding  any  outstanding  valid  indebtedness,  evi- 
denced by  bonds  or  the  warrants  thereof. 

[Notice  of  election,  what  to  contain.]  Such  election  must  be  called  by  post- 
ing notices  signed  by  the  high  school  board,  in  three  of  the  most  public  places 
in  the  high  school  district,  for  not  less  than  twenty  days  before  the  election; 
and  if  there  is  a  newspaper  published  in  the  county  in  which  said  district  was 
organized,  by  publishing  such  notice  therein  not  less  than  once  a  week  for 
three  successive  weeks.  Such  notice  must  contain:  (1)  the  time  and  place  of 
holding  such  election,  (2)  the  names  of  the  inspector  and  judges  to  conduct  the 
same,  (3)  the  hours  during  the  day  in  which  the  polls  will  be  open,  (4)  the 
amount  and  denomination  of  the  bonds,  the  rate  of  interest,  and  the  number  of 
year«,  not  exceeding  twenty,  the  whole  or  any  part  of  said  bonds  are  to  run. 

[Conduct  of  election — ^Ballots,  must  contain  what]  Such  election  shall  be 
conducted  in  conformity  with  the  provisions  of  sections  one  thousand  five 
hundred  and  ninety-six,  one  thousand  five  hundred  and  ninety-seven,  one 
thousand  five  hundred  and  ninety-eight,  one  thousand  five  hundred  and  ninety- 
nine,  one  thousand  six  hundred,  one  thousand  six  hundred  and  one,  and  one 
thousand  eight  hundred  and  thirty-four  of  this  code,  except  that  the  words  to 
appear  upon  the  ballots  shall  be  "High  school  bonds — ^yes,"  or  **High  school 

bonds — no/' 
[Canvass  of  returns — Certificate  to  board  of  supervisors — ^Duty  of  board.] 

On  the  seventh  day  after  said  election  at  one  o'clock  p.  m.,  the  returns  having 

been  made  to  the  high  school  board  of  such  high  school  district,  such  high 

school  board  must  meet  and  canvass  said  returns,  and  if  it  appears  that  two 

thirds  of  the  votes  cast  at  said  election  were  cast  in  favor  of  issuing  such  bonds. 
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then  such  high  school  board  shall  cause  an  entry  of  that  fact  to  be  made  upon 
its  minutes,  and  shall  certify  to  the  aboard  of  supervisors  of  the  county  in 
which  such  district  was  organized  all  of  the  proceedings  had  in  the  premises, 
and  thereupon  said  board  of  supervisors  shall  be  and  it  is  hereby  authorized 
and  directed  to  issue  the  bonds  of  such  high  school  district,  to  the  number  and 
amount  provided  in  such  proceedings,  payable  out  of  the  building  fund  of  such 
high  school  district,  naming  the  same,  and  that  the  money  shall  be  raised  by 
taxes  upon  the  taxable  property  in  said  high  school  district  for  the  redemption 
of  said  bonds  and  the  payment  of  the  interest  thereon ;  provided,  that  the  total 
amount  of  bonds  so  issued  shall  not  exceed  five  per  cent  of  the  taxable  property 
of  the  high  school  district  as  shown  by  the  last  equalized  assessment  of  the 
county  or  counties  in  which  such  district  is  located. 

[Form  of  bonds,  rate  of  interest^  etc.]  The  board  of  supervisors  by  an  order 
entered  upon  its  minutes  shall  prescribe  the  form  of  said  bonds  and  of  the 
interest  coupons  attached  thereto,  and  must  fix  the  time  when  the  whole  or 
any  part  of  the  principal  of  said  bonds  shall  be  payable,  which  shall  be  not 
more  than  twenty  years  from  the  date  thereof.  Said  bonds  must  not  bear 
a  greater  amount  of  interest  than  eight  per  cent,  said  interest  to  be  payable 
annually  or  semiannually,  and  said  bonds  must  be  sold  in  the  manner  pre- 
scribed by  the  board  of  supervisors,  but  for  not  less  than  par,  and  the  proceeds 
of  the  sale  thereof  must  be  deposited  in  the  county  treasury  to  the  credit  of  the 
building  fund  of  the  said  high  school  district,  and  be  drawn  out  for  the  pur- 
poses aforesaid  as  other  school  moneys  are  drawn  out. 

[Board  of  supervisors  must  leivy  tax  for  bonds.]  The  board  of  supervisors 
of  the  county  in  which  such  high  school  district  was  organized,  at  the  time  of 
making  the  levy  of  taxes  for  county  purposes,  must  levy  a  tax  for  that  year 
upon  the  taxable  property  in  such  high  school  district  for  the  interest  and 
redemption  of  said  bonds,  and  said  tax  must  not  be  less  than  sufficient  to  pay 
the  interest  of  said  bonds  for  that  year,  and  such  portion  of  the  principal  as  is 
to  become  due  during  such  year,  and  in  any  event  must  be  high  enough  to 
raise,  annually,  for  the  first  half  of  the  term  said  bonds  have  to  run,  a  sufficient 
sum  to  pay  the  interest  thereon;  and  during  the  balance  of  the  term  high 
enough  to  pay  such  annual  interest,  and  to  pay,  annually,  a  proportion  of  the 
principal  of  said  bonds,  equal  to  a  sum  produced  by  taking  the  whole  amount 
of  said  bonds  outstanding  and  dividing  it  by  the  number  of  years  said  bonds 
then  have  to  run;  and  all  taxes  so  levied,  when  collected,  shall  be  paid  into 
the  county  treasury  of  the  county  in  which  such  district  was  organized,  to  the 
credit  of  the  building  fund  of  such  high  school  district,  and  be  used  for  the 
payment  of  the  principal  and  interest  on  said  bonds  and  for  no  other  purpose. 

[Duty  of  auditor  and  county  treasurer.]  The  principal  and  interest  on  said 
bonds  shall  be  paid  by  the  county  treasurer  upon  the  warrant  of  the  auditor 
out  of  the  fund  provided  therefor;  and  it  shall  be  the  duty  of  the  auditor  to 
cancel  and  file  with  the  treasurer  of  the  county  in  which  such  district  was 
organixed  the  bonds  and  coupons  as  rapidly  as  they  are  paid.  That  part  of 
any  high  school  district  which  has  been  admitted  to  said  high  school  district 
from  another  county,  under  the  provisions  of  this  section,  shall  be  deemed  a 
part  of  the  county  wherein  such  high  school  district  was  organized,  for  all 
purposes  connected  with  the  issuance  of  the  bonds  of  said  high  school  district. 
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including  the  levying  and  collecting  of  taxes  for  the  payment  of  the  principal 
and  interest  of  said  bonds. 

[Unpaid  bonds  and  coupons  may  be  filed  with  state  controller — ^Tax  to  be 
paid  into  state  treasury  to  credit  of  high  school  district  bond  tax.]    If  the 

board  of  supervisors  of  any  county  which  has  issued  bonds  under  the  pro- 
visions of  this  act  shall  fail  to  make  the  levy  necessary  to  pay  such  bonds  or 
interest  coupons  at  maturity,  and  the  same  shall  have  been  presented  to  the 
county  treasurer,  and  the  payment  thereof  refused,  the  owner  may  file  the 
bond,  together  with  all  unpaid  coupons,  with  the  state  controller,  taking  his 
receipt  therefor,  and  the  same  shall  be  registered  in  the  state  controller's  office, 
and  the  state  board  of  equalization  shall  at  its  next  session,  and  at  each  annual 
equalization  thereafter,  add  to  the  state  tax  to  be  levied  in  said  high  school 
district  a  sufficient  rate  to  realize  the  amount  of  principal  or  interest  due  prior 
to  the  next  levy,  and  the  same  shall  be  levied  and  collected  as  a  part  of  the 
state  tax  and  paid  into  the  state  treasury  and  placed  to  the  special  credit  of 
such  high  school  district  bond  tax,  and  shall  be  paid  by  warrants,  as  the  pay- 
ments mature,  to  the  holders  of  such  registered  obligations  as  shown  by  the 
register  in  the  office  of  the  state  controller  until  the  same  shall  be  fully  satis- 
fied and  discharged;  any  balance  then  remaining  being  passed  to  the  general 
account  and  credit  of  said  high  school  district. 

[Unsold  bonds — ^Withdrawal  and  cancelation.]  Whenever  any  bonds  issued 
under  the  provisions  of  this  title  shall  remain  unsold  for  the  period  of  six 
months  after  having  been  offered  for  sale  in  the  manner  prescribed  by  the 
board  of  supervisors,  the  high  school  board  of  the  high  school  district,  for  and 
on  account  of  which  such  bonds  were  issued,  may  petition  the  board  of  super- 
visors of  the  county  in  which  such  high  school  district  was  organized  to  cause 
such  unsold  bonds  to  be  withdrawn  from  the  market  and  canceled. 

[Petition  to  withdraw  bonds  from  sale — ^Proceedings  on.]  Upon  receiving 
such  petition,  signed  by  a  majority  of  the  members  of  said  high  school  board, 
the  said  board  of  supervisors  shall  fix  a  time  for  hearing  the  same,  which  shall 
not  be  more  than  thirty  days  thereafter  and  shall  cause  a  notice,  stating  the 
time  and  place  of  hearing,  and  the  object  of  the  petition  in  general  terms,  to 
be  published  for  ten  days  prior  to  the  day  of  hearing,  in  some  newspaper 
published  in  said  high  school  district,  if  there  is  one,  and  if  there  is  no  news- 
paper published  in  said  high  school  district,  then  in  a  newspaper  published 
at  the  county  seat  of  the  county  in  which  such  high  school  district  was  or- 
ganized. At  the  time  and  place  designated  in  the  notice  for  hearing  said 
petition,  or  at  any  subsequent  time  to  which  said  hearing  may  be  postponed, 
the  board  of  supervisors  of  the  county  in  which  such  high  school  district  was 
organized,  shall  hear  any  reasons  that  may  be  submitted  for  or  against  the 
granting  of  the  petition,  and  if  said  board  shall  deem  it  for  the  best  interests 
of  the  high  school  district  named  in  the  petition,  that  such  unsold  bonds  be 
canceled,  said  board  shall  make  and  enter  an  order  in  the  minutes  of  its  pro- 
ceedings that  said  unsold  bonds  be  canceled;  and  thereupon  said  bonds  and 
the  vote  by  which  they  were  authorized  to  be  issued  shall  cease  to  be  of  any 
validity  whatever. 

12.  [Course  of  study  in  high  schools.]     The  course  of  study  for  the  re- 
spective high  schools  shall  be  prepared  by  the  high  school  board,  and,  except 
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in  cities  and  incorporated  towns,  shall  be  subject  to  the  approval  of  the  county 
board  of  education.  Said  course  of  study  shall  embrace  a  period  of  not  less 
than  three  years;  and  it  shall  be  such  as  will  prepare  graduates  therein  for 
admission  into  the  state  university.  The  high  school  board  may  prescribe  an 
additional  course  or  additional  courses  of  study,  subject  to  the  approval  as 
hereinbefore  provided. 

The  text-books  to  be  used  in  all  high  schools  shall  be  uniform  throughout 
the  state,  and  shall  be  adopted  by  the  high  school  boards,  subject  to  the  same 
restrictions  provided  for  the  adoption  of  the  course  of  study,  from  a  list  of 
books  prepared  and  recommended  by  the  state  board  of  education.  The  state 
series  shall  be  used  in  grades  and  classes  for  which  they  may  be  adapted. 

13.  [Qualifications  for  admission  to  schools.]  Graduates  of  the  grammar 
schools  shall  be  admitted  to  the  high  schools  without  examination.  Other 
applicants  of  the  high  school  district  may  be  admitted  in  accordance  with  such 
rules  as  may  be  prescribed  by  the  high  school  board;  provided,  that  no 
applicant  shall  be  admitted  to  the  high  school  who  has  not  practically  com- 
pleted the  work  of  the  grammar  grades  of  the  county  in  which  the  high  school 
is  located ;  provided,  that  in  high  schools  where  the  course  of  study  embraces 
a  period  of  four  years,  pupils  who  have  completed  the  course  of  study  pre- 
scribed for  the  seventh  grade  may,  upon  passing  a  satisfactory  examination, 
be  admitted.  Proficiency  is  to  be  determined  by  the  principal,  subject  to 
approval  by  the  county  board  of  education. 

[Tuition  to  be  charged  for  non-resident  pupils.]  The  high  school  board 
may  admit  pupils  not  residing  in  any  ^iigh  school  district  upon  the  payment 
of  such  tuition  fees  as  they  may  deem  proper,  and  all  moneys  collected  from 
this  source  shall  be  paid  into  the  fund  provided  for  the  support  of  the  high 
school. 

14.  [Proceedings  necessary  to  procure  suitable  site  and  buildings,  etc.,  and 
to  estimate  cost  of  same.]  In  any  city,  incorporated  town,  school  district 
or  union  high  school  district,  which  is  now  maintaining  a  high  school,  or 
which  shall  have  voted  to  establish  and  maintain  a  high  school,  it  shall  be  the 
duty  of  the  high  school  board  therein  to  furnish  to  the  authorities  whose  duty 
it  is  to  levy  taxes,  on  or  before  the  first  day  of  September,  an  estimate  of  the 
cost  of  purchasing  a  suitable  lot,  of  procuring  plans  and  specifications,  and 
erecting  a  suitable  building,  of  furnishing  the  same,  and  of  fencing  and  orna- 
menting the  grounds,  for  the  accommodation  of  the  school,  and  of  conducting 
the  school  for  the  school  year,  unless  such  high  school  board  have  secured  or 
leased  temporary  accommodations  or  apartments  for  the  use  of  such  high 
school,  as  provided  in  subdivision  sixth  hereof.  If  such  high  school  board  have 
secured  or  leased  such  temporary  quarters,  accommodations,  or  buildings,  they 
shall  furnish  to  such  authorities  an  estimate  of  the  amount  of  money  required 
to  establish,  operate,  and  maintain  such  school  in  such  temporary  quarters  or 
location  for  the  ensuing  school  year. 

[Estimate  of  expense,  when  to  be  furnished.]  On  the  first  day  of  September 
before  the  time  when  it  will  become  necessary,  by  reason  of  the  termination 
of  their  lease  or  agreement,  or  from  any  other  reason,  they  shall  make  arrange- 
ments for  another  lease  for  a  further  period  not  to  exceed  three  years,  or  they 
shall  furnish  to  the  authorities  whose  duty  it  is  to  levy  taxes  an  estimate  of  the 
cost  of  Durchasinfir  a  suitable  lot.  of  orocurinsr  nlans  and  specifications,  and 
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erecting  a  suitable  building,  of  furnishing  the  same,  and  of  fencing  and  orna- 
menting the  grounds,  for  the  accommodation  of  the  school,  and  of  conducting 
the  school  for  the  school  year. 

[Election  must  be  called,  on  petition,  to  vote  taxes.]  It  shall  be  the  duty 
of  said  board,  each  and  every  year  thereafter,  to  present  to  said  authorities, 
on  or  before  the  first  day  of  September,  an  estimate  of  the  amount  of  money 
required  for  conducting  the  school  for  the  school  year;  provided,  however, 
that  the  high  school  board  therein,  may,  when  in  its  judgment  it  is  deemed 
advisable,  and  must  upon  the  petition  of  a  majority  of  the  heads  of  families  re- 
siding in  said  high  school  district,  call  an  election  and  submit  to  the  electors  of 
said  high  school  district  whether  the  bonds  of  said  high  school  district  shall 
be  issued  and  sold  for  the  purposes  mentioned  in  subdivision  eleven  of  this 
section,  and  in  case  said  election  is  determined  in  favor  of  the  issuance  of  said 
bonds,  the  same  shall  be  issued  as  provided  in  subdivision  eleven  of  this  section 
for  any  or  all  of  the  purposes  mentioned  therein. 

15.  [Tax  levy  for  same.]  When  such  estimate  shall  have  been  made  and 
submitted  it  shall  be  the  duty  of  the  authorities  whose  duty  it  is  to  levy  taxes 
in  said  city,  incorporated  town,  school  district,  or  union  high  school  district, 
to  levy  a  special  tax  upon  all  of  the  taxable  property  of  said  city,  incorporated 
town,  school  district,  or  union  high  school  district,  sufficient  in  amount  to 
maintain  the  high  school,  or  to  purchase  the  site,  erect  the  building,  or  improve 
the  buildings  or  grounds.  Said  tax  shall  be  computed,  entered  upon  the  tax- 
roll,  and  collected,  in  the  same  manner  as  other  taxes  are  computed,  entered, 
and  collected. 

16.  [Duty  of  superintendent  of  schools.]  Should  the  high  school  board  of 
any  city,  incorporated  town,  school  district,  or  union  high  school  district,  fail 
to  make  the  estimate  provided  for  in  subdivision  fourteen  of  this  section,  it 
shall  be  the  duty  of  the  superintendent  of  schools,  upon  the  petition  of  five 
qualified  electors  thereof,  to  make  such  estimate. 

17.  [Duty  of  county  auditor.]  Should  the  authorities  whose  duty  it  is  to 
levy  the  tax,  as  provided  in  subdivision  fifteen  of  this  section,  fail  to  make  the 
levy  provided  for,  it  shall  be  the  duty  of  the  county  auditor  to  make  such 
levy,  and  add  it  to  the  tax-roll  of  said  city,  incorporated  town,  school  district, 
or  union  high  school  district. 

18.  [Payment  on  warrants.]  All  moneys  collected  from  the  levy  of  the  tax 
provided  for  by  this  section  shall  be  paid,  in  cities  and  incorporated  towns, 
into  the  treasury  thereof,  to  the  credit  of  the  high  school  fund;  and  said 
moneys  shall  be  paid  out  by  the  treasurers  of  said  cities  or  towns  upon  the 
warrants  of  the  high  school  board,  signed  by  the  president  and  clerk  thereof. 

19.  [Moneys,  how  paid.]  All  moneys  collected  from  said  levy  in  school  dis- 
tricts, or  union  high  school  districts,  shall  be  paid  into  the  county  treasury  to 
the  credit  of  the  district  high  school  fund,  or  the  union  high  school  fund, 
respectively,  and  shall  be  paid  out  on  the  order  of  the  high  school  board,  signed 
by  the  president  and  clerk  thereof,  as  other  school  moneys  are  paid  out. 

20.  [County  high  schools,  establishment  of.]  Nothing  in  this  section  shall 
be  construed  as  preventing  all  of  the  school  districts  in  any  county  from 
uniting  to  form  one  or  more  county  high  schools;  provided,  that  when  any  city, 
incorporated  town,  school  district,  or  union  high  school  district  shall  vote  to 
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maintain  a  high  school,  such  territory  shall  be  exempt  from  taxation  to  support 
a  county  high  school ;  and  provided  further,  that  when  any  city,  incorporated 
town,  school  district,  or  union  high  school  district  shall  establish  a  high  school 
prior  to  the  submission  of  the  proposition  to  establish  a  county  high  school, 
the  electors  of  such  city,  incorporated  town,  school  district,  or  union  high 
school  district  shall  be  excluded  from  voting  upon  said  proposition;  provided 
further,  that  in  counties  where  one  or  more  city  high  schools,  district  high 
schools,  or  union  district  high  schools  are  maintained,  the  board  of  super- 
visors shall,  upon  the  petition  of  two  thirds  of  the  heads  of  families  in  the 
city  high  school  district,  district  high  school  district,  and  in  each  school  dis- 
trict composing  the  union  high  school  district  or  districts,  if  there  be  more  than 
one  in  the  county,  submit  to  all  the  qualified  electors  of  the  county  the  ques- 
tion of  establishing  and  maintaining  a  county  high  school,  and  shall  take  such 
further  steps  as  provided  in  section  sixteen  hundred  and  seventy-one  of  this 
act,  relating  to  high  schools. 

If  the  majority  of  all  the  votes  cast  on  the  proposition  to  establish  a  county 
high  school  are  in  the  affirmative  the  board  of  supervisors  shall,  upon  the 
establishment  of  the  same,  declare  the  high  school  or  high  schools  existing  in 
the  county  at  the  time  of  the  election  for  a  county  high  school,  to  be  lapsed, 
and  the  property  of  such  lapsed  high  school  or  schools  shall  be  held  or  sold 
by  the  board  of  supervisors  for  the  benefit  of  the  county  high  school. 

21.  [School  district  boundaries — Change  of.]  A  school  district  cannot  lie 
partly  within  a  high  school  district,  or  a  union  or  a  joint  union  high  school 
district,  and  partly  without ;  and  in  all  cases  where  the  boundaries  of  a  school 
district  comprised  within  any  such  high  school  district  shall  for  any  cause  be 
changed  to  include  territory  not  previously,  in  such  district,  the  territory 
acquired  or  added  to  such  included  district  shall  become  and  constitute  a 
part  of  the  high  school  or  union  or  joint  union  high  school  district.  Where 
the  boundaries  of  the  districts  constituting  the  union  or  joint  union  district 
are  so  changed  as  to  increase  the  number  of  districts  within  its  territory,  the 
new  school  district  or  districts  so  created  shall  continue  to  be  part  of  the 
high  school  district,  and  after  the  first  day  of  July  next  succeeding  its  crea- 
tion, it  shall  be  entitled  to  representation  upon  the  high  school  board. 

22.  [Admission  of  adjacent  school  districts.]  Any  school  district  adjacent 
to  a  high  school,  union,  or  joint  union  high  school  district  in  the  same  or  in  an 
adjoining  county,  may  be  admitted  to  said  high  school  district  by  action  of 
the  board  of  supervisors  of  the  county  in  which  the  school  district  is  located, 
upon  such  terms  as  may  be  agreed  upon  between  the  trustees  of  the  school 
district  seeking  admission  and  the  high  school  board,  whenever  a  majority  of 
the  heads  of  families,  as  shown  by  the  last  preceding  school  census,  shall 
present  to  said  board  of  supervisors  a  petition  for  such  annexation,  accom- 
panied by  a  petition  signed  by  a  majority  of  the  members  composing  the  high 
school  board  of  the  district  to  which  admission  is  desired. 

[District  may  withdraw.]    Any  district  contained  in  a  union  or  joint  union 

high  school  district  may,  in  like  manner,  withdraw  from  such  union  or  joint 

union  district  by  action  of  the  board  of  supervisors  of  the  county  in  which 

the  district  is  located,  upon  such  terms  as  may  be  agreed  upon  between  the 

trustees  of  the  school  district  seeking  to  withdraw  and  the  high  school  board, 
Pol.  c— «• 
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whenever  a  majority  of  the  heads  of  families  constituting  the  union  or  joint 
union  high  school  district,  and  two  thirds  of  the  heads  of  families  residing  in 
the  district  seeking  to  withdraw,  according  to  the  number  of  heads  of  families 
shown  by  the  last  preceding  school  census,  shall  present  to  such  board  of 
supervisors  a  petition  consenting  to  such  withdrawal,  accompanied  by  a  like 
petition  signed  by  a  majority  of  the  members  composing  the  high  school  board. 
All  the  provisions  relative  to  the  levy  and  collection  of  the  tax  necessary  to 
maintain  a  union  high  school  district,  shall  apply  to  the  levy  and  collection  of 
the  tax  required  for  a  joint  union  school  district,  as  in  this  section  provided. 

23.  [Suspension  of  school.]  When  the  average  daily  attendance  of  pupils 
in  any  high  school  during  the  whole  of  any  school  year  after  the  first  school 
year  shall  be  ten,  or  less  than  ten,  the  superintendent  of  schools  shall  suspend 
the  school  in  said  district,  and  shall  report  the  fact  to  the  board  of  supervisors. 
Upon  receiving  such  report  from  the  superintendent,  the  board  of  supervisors 
shall  declare  the  high  school  lapsed,  and  shall  cause  the  property  thereof  to 
be  sold.  All  moneys  received  from  the  sale  of  the  property  of  the  high  school 
district,  and  all  moneys  in  the  treasury  to  the  credit  of  said  high  school,  shall 
be  distributed  by  the  county  superintendent  to  the  districts  composing  the  high 
school  district,  in  proportion  to  the  assessed  valuation  of  property  in  said 
districts. 

24.  [Proceedings  necessary  to  disincorporate— Election.]  Any  high  school 
district  that  has  existed  three  years  or  more,  whether  embracing  one  or  more 
school  districts,  union  or  joint  union,  now  organized  and  existing,  or  which 
may  hereafter  be  established,  may  disincorporate  and  be  dissolved  and  dis- 
established in  the  following  manner :  A  petition  signed  by  two  thirds  of  the 
heads  of  families,  as  shown  by  .the  last  preceding  school  census,  of  the  high 
school  district  so  petitioning,  shall  be  presented  to  the  county  superintendent 
of  public  schools,  which  petition  shall  set  forth  briefly  the  reasons  for  dis- 
incorporation,  and  shall  pray  that  the  question  may  be  submitted  to  the  voters 
in  said  district-  Upon  receiving  such  petition  the  superintendent  shall  call  an 
election  in  the  city  or  district,  and  in  each  school  district  of  any  union  high 
school  district  so  petitioning,  and  shall  submit  to  the  voters  therein  the  ques- 
tion of  disincorporation  of  such  high  school  district.  In  joint  union  high 
school  districts  the  petition  shall  be  presented  to  the  superintendent  of  each 
county  having  territory  within  the  petitioning  district,  and  each  superin- 
tendent so  petitioned  shall,  within  fifteen  days  after  receiving  such  petition, 
order  an  election  in  the  district  or  districts  situate  within  his  own  county 
and  forming  a  part  of  the  joint  union  high  school  district  petitioning.  At  the 
time  of  calling  such  election,  which  in  union  and  joint  union  districts  must 
be  held  in  all  school  districts  composing  them  upon  the  same  day,  the  super- 
intendent or  superintendents  must  appoint  three  electors  in  each  school  dis- 
trict contained  within  the  high  school  district  petitioning  to  conduct  the  elec- 
tion. Notice  of  election  shall  be  given  by  posting  written  or  printed  notice 
thereof  in  at  least  three  of  the  most  public  places  in  the  high  school  district 
in  which  the  election  is  called,  for  at  least  twelve  days  next  before  the  day 
set  for  such  election.  In  union  and  joint  union  districts  the  said  notice  shall 
be  given  in  each  school  district  therein.  Said  election  shall  be  conducted  in 
the  manner  provided  by  law  for  conducting  school  elections. 
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[Fonn  of  ballot.]  The  ballots  shall  have  printed  on  them  the  words  "For 
disineorporation, "  and  the  voters  shall  write  or  print  thereafter  the  word 
*Tes"  or  the  word  '*No.''  The  election  oflSicers  shall  report  the  result  of  such 
<»lection  within  five  days  thereafter  to  the  county  superintendent  of  schools  of 
the  counties  of  which  they  are  residents. 

If  a  majority  of  all  the  votes  cast  at  such  election  be  opposed  to  disincorpora- 
tion,  no  further  petition  shall  be  entertained  or  election  ordered  for  a  similai^ 
purpose  within  three  years  next  following  such  election. 

If  two  thirds  of  all  votes  cast  at  such  election  be  in  favor  of  disincorpora- 
tion,  the  superintendent  shall,  at  the  end  of  the  existing  school  year,  suspend 
said  high  school  district,  and  report  the  result  of  the  election  and  the  fact  of 
such  suspension  to  the  board  of  supervisors ;  provided,  that  when  a  joint  union 
high  school  district  is  disincorporated  under  the  provisions  hereof,  each  of  the 
superintendents  of  the  counties  having  territory  therein  shall  immediately 
certify  to  the  others  the  result  of  the  election  in  his  own  county,  and  all  of 
them  shall  join  in  the  order  of  suspension;  and  each  superintendent  shall 
thereafter,  and  before  the  end  of  the  existing  school  year,  report  the  result  of 
such  election  and  such  suspension  to  the  board  of  supervisors  of  his  county. 
Upon  receiving  such  report,  said  boards,  and  each  of  them  shall,  at  the  first 
meeting  thereafter,  make  an  order  declaring  said  high  school  district  duly 
disincorporated  and  disorganized,  to  take  eflfect  at  the  end  of  the  existing 
school  year. 

[Sale  of  properly  and  disposition  of  funds.]  When  a  city,  district,  or  union 
high  school  has  disincorporated  under  the  provisions  of  this  section,  the  prop- 
erty thereof  shall  be  sold  and  the  proceeds  of  such  sale,  together  with  any 
moneys  in  the  treasury  to  the  credit  of  such  disincorporating  high  school 
district,  shall  be  disposed  of  as  in  subdivision  twenty-third  hereof.  When  a 
joint  union  high  school  is  disincorporated  under  this  section  the  board  of 
supervisors  of  the  county  within  which  the  high  school  building  and  other 
property  belonging  to  the  disincorporated  district  is  situated,  shall  sell  the 
same  and  place  the  proceeds  thereof  to  the  credit  of  the  school  districts  com- 
posing such  disincorporated  district.  Such  division  of  said  proceeds  shall  be 
in  proportion  to  the  value  of  property  in  the  districts  among  which  division 
is  made,  as  determined  by  the  last  previous  assessment  for  school  purposes, 
and  the  portions  of  said  proceeds  belonging  under  such  division  to  the  dis- 
tricts in  other  counties  than  the  one  in  which  the  sale  is  made  shall  be  trans- 
ferred, by  the  board  making  the  division,  to  the  county  or  counties  within 
which  such  school  districts  are  situated ;  but  the  joint  union  high  school  funds 
in  such  counties  collected  by  taxatipn,  for  the  maintenance  of  said  joint  union 
hi?h  school,  shall  be  distributed  by  the  supervisors  of  such  counties  to  the 
districts  from  which  they  were  collected. 

25.  [NoUrresident  pupils.]  When,  in  consequence  of  distance  or  of  con- 
venience in  traveling,  it  is  more  convenient  for  pupils  residing  in  any  hi<?h 
school  district  to  attend  the  high  school  in  another  high  school  district,  the 
hi?h  school  board  of  the  latter  district  may  admit  such  pupils  to  the  high 
school  in  their  district  upon  such  terms  as  the  two  boards  may  arrange- 

26.  [Joint  union  high  school  districts.]  (1)  When  a  majority  of  the  heads 
of  families  residing  in  two  or  more  adjacent  districts,  not  in  the  same  county. 
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bhall  unite  in  a  petition  to  the  county  superintendents  of  their  respective 
counties  for  the  establishing  and  maintaining  of  a  joint  union  high  school 
district,  it  shall  be  the  duty  of  said  superintendent,  within  twenty  days  after 
receiving  said  petition,  to  call  an  election  in  the  district  or  districts  in  his 
county  petitioning,  for  the  purpose  of  determining  the  question,  and  appoint 
three  qualified  electors  in  each  district  petitioning,  to  conduct  the  election 
therein.  Said  election  shall  be  called  and  conducted  in  all  respects  as  specified 
in  subdivision  fourth  of  this  section,  and  the  result  thereof  shall  be  reported 
by  the  election  officers  in  each  district  to  the  superintendents  of  the  counties 
in  which  the  districts  are  situated,  within  five  days  subsequent  to  ther  holding 
of  said  election. 

[Organization.]  (2)  If  a  majority  of  the  votes  cast  in  the  district  shall, 
in  the  aggregate,  be  in  favor  of  establishing  a  joint  union  high  school,  the 
county  superintendent  in  each  county  shall,  within  fifteen  days  after  receiving 
the  returns  of  the  election,  direct  the  board  of  trustees  in  the  district,  or  dis- 
tricts, in  his  respective  county,  to  call  a  meeting  of  the  qualified  electors,  as 
provided  in  subdivision  sixth  of  this  section.  At  said  meeting  the  qualified 
electors  in  each  district  shall  select  representatives,  as  provided  in  said  sub- 
division. The  representatives  so  chosen  shall  meet  at  a  time  and  place  to  be 
agreed  upon  among  themselves,  for  the  purpose  of  determining  the- name  of 
the  high  school.  The  location  of  the  school  shall  be  determined  by  the  joint 
action  of  the  representatives  chosen  and  the  county  superintendents  of  the 
counties,  in  manner  and  form  as  provided  for  the  location  of  union  high 
schools. 

[Joint  union  high  school  board.]  (3)  The  joint  union  high  school  board 
shall  be  composed  as  provided  in  subdivision  eighth  of  this  section ;  and  their 
powers  and  duties  shall  be  such  as  are  specified  in  this  section  for  union  high 
school  boards;  provided,  that  the  estimate  provided  for  in  subdivision  four- 
teenth of  this  section  shall  be  furnished  to  the  authorities  in  each  of  the 
counties  in  which  the  districts  uniting  are  situated ;  and  provided  further,  that 
the  portion  of  the  amount  to  .be  raised  in  each  district  shall  be  in  proportion 
to  the  taxable  property  therein,  as  shown  by  the  last  preceding  assessment-roll 
thereof. 

[Levying  and  collection  of  tax  for  joint  union  high  schools.]  (4)  All  the 
provisions  relative  to  the  levy  and  collection  of  the  tax  necessary  to  maintain 
the  high  school  shall  apply  to  the  levy  and  collection  of  the  tax  for  joint  union 
hijrh  schools;  provided,  that  the  amount  collected  in  each  district  shall  be  paid 
into  the  treasury  of  the  county  in  which  said  district  is  located,  to  the  credit 
of  a  fund  to  be  known  as  the  joint  union  high  school  fund,  and  shall  be  paid 
out  as  provided  in  subdivision  nineteenth  of  this  section. 

History:  Original  section,  establishing  schools  for  ne^o  and  Indian 
children,  enacted  March  12,  1872;  repealed  April  7,  1880,  Code  Amdts. 
]8S0  (Pol.  pt.),  p.  47.  Present  section,  given  the  same  number,  enacted 
March  23,  1893,  Stats,  and  Amdts.  1893,  pp.  268-274;  amended  March  28, 
1895.  Stats,  and  Amdts.  1895,  pp.  293-300;  March  9,  1897,  Stats,  and 
Amdts.  1897,  pp.  79-88;  March  15,  1901,  Stats,  and  Amdts.  1900-1,  pp. 
309  322;    In  effect  immediately. 

1.  Applied,    cited,   construed,   discussed,   re-        3.  Board  of  education  as  high  school  hoirf 

ferred  to.  — ^Distinct  characters. 

2.  Amount  of   tax  necessary  —  How   deter-        4.  Board   of   education   acting  under  color 

mined  and  levied.  of  law. 
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5.  EEtimates  of  high  school  expenses — ^How 

made  and  levied. 
6i  Expense  of  high  school — ^How  met. 

7.  Levy  of  school  tax — ^Legislative  function. 

8.  Limitation  upon  school  tax  rates — ^As  to 

high  schools. 

9.  Notice  of  election — Eequirements. 

10.  Petition     for     election  —  No     prescribed 

form. 

11.  Power  to  estimate  taxes — Where  advisory, 

12.  Power  to  estimate  expenses — ^By  superin- 

tendent only. 

13.  Public  schools — Control  of  in  municipali- 

ties. 

14.  Taxation  for  high  schools — ^Not  "special" 

legislation. 

15.  Vacancy  in  special  election  board — ^How 

fiUed. 

1.  APPLIKD,  CITED,  COIfSTRITBD,  RE- 
FERRED TO,  etc..  In:  Wyslngrer  vs.  Crook- 
shank,  82  Cal.  688,  591.  23  Pac.  Rep.  64 
(cited  with  other  sections);  Chico  HIgfh 
School  Board  vs.  Supervisors.  118  Cal.  115, 
116.  117.  118.  119.  121,  60  Pac.  Rep.  275 
(applying:  subds.  14,  16.  16,  17);  People  ex 
rel.  Plxley  vs.  Lodl  HiRh  S.  Dlst.,  124  Cal. 
694,  696,  698.  699,  57  Pac.  Rep.  660  (cited 
as  to  subds.  14  and  15);  Board  of  Education 
vs.  Board  of  Trustees,  129  Cal.  599.  600,  601. 
602,  62  Pac.  Rep.  173  (applied  as  to  subds. 
7,  14.  15.  17);  Hancock  vs.  Board  of  Edu- 
cation, 140  Cal.  554,  658.  74  Pac.  Rep.  44 
(applied);  Brown  vs.  City  of  Vlsalla.  141 
Cal.  S72,  373,  374.  876.  377,  378.  879.  381. 
S82.  74  Pac.  Rep.  1042   (applied). 

Aet  to  provide  for  establlahmeiit  of  blirh 
■ehooU  (Stats.  1891  p.  182),  In  relation  to 
the  tax  levy  for  the  support  of  such  schools, 
held  unconstitutional. — ^McCabe  vs.  Carpen- 
ter, 102  Cal.   469-476,  86  Pac.  Rep.  836. 

Act  of  1891  took  place  of  code  sections: 
present  section  was  enacted  in  1893,  p.  268, 
and  subsequently  amended. 

As  to  lestslatiirc  avthorlslnff  special  state 
school  tax  for  the  support  of  ^Igh  sehools, 
see  Const,  art.  IX  f  6;  HBlfNI?rG>8  GEN- 
ERAL LAWS  p.  Ixxxvli. 

As  to  county  school  taz»  see  post  S91317- 
1820  and  notes. 

As  to  district  school  tax,  see  post  9§  1830- 
1839  and  notes. 

1.  AMOUNT  OP  TAX  NECESSARY  for 
maintenance  of  hlgrh  school  must  ultimately 
be  determined  and  levied  by  taxing:  body. — 
Board  of  Education  vs.  Board  of  Trustees, 
129  Cal.  599.  601,  62  Pac.  Rep.  173. 

S.  BOARD  OF  EDUCATION  ACTS  AS 
HIGH  SCHOOL.  BOARD  and  controls  high 
schools,  but  character  of  each  board  is 
separate  and  distinct.  The  estimate  which 
high  school  board  makes  for  hlgrh  school 
expenses  JLa  distinct  from  any  estimate 
which  same  persons,  as  board  of  education, 
may  make  regrarding*  primary,  and  grrammar 
schools.  There  is  no  limitation  upon 
amount  which  may  be  raised  for  hlgrh  school 
expenses  as  in  case  of  primary  and  grram- 
mar  schools. — Brown  vs.  City  of  Vlsalla, 
141  Cal.  372.   878,  379,  74  Pac.  Rep.  1042. 

<    BOARD    OF    EDUCATION    OF    HIGH 

SCHOOL  nrgranized  under  act  of  1891,  part 


of  which  was  declared  unconstitutional  and 
all  of  which  was  afterwards  repealed, 
nevertheless  acts  under  color  of  law  and 
its  existence  and  validity  cannot  be  ques- 
tioned collaterally. — Hancock  vs.  Board  of 
Education,  140  Cal.  654,  659,  660,  74  Pac 
Rep.    44. 

8.  ESTIMATES  OF  HIGH  SCHOOL  EX- 
PENSES, in  cities  of  first  five  classes, 
should  be  reported  by  hlgrh  school  board 
to  city  trustees  or  other  legrislative  au- 
thority whose  duty  it  is  to  levy  taxes,  and 
in  all  other  cases  estimate  should  be  pre- 
sented to  board  of  supervisors,  and  it  is 
then  duty  of  such  trustees  or  supervisors 
to  levy  taxes  in  sufficient  amount  for  pur- 
poses named. — Chico  Hlgrh  School  Board  vs. 
Board  of  Supervisors,  118  Cal.  116,  122,  50 
Pac.  Rep.  276. 

e.  EXPENSE  OF  MAINTENANCE  OF 
HIGH  SCHOOLS  is  to  be  met  by  necessary 
taxation  independent  of  greneral  school  tax 
and  of  revenue  derived  from  state  school 
fund. — Chico  High  School  Board  vs.  Board 
of  Supervisors,  118  Cal.  116,  119,  60  Pac. 
Rep.  276. 

7.  LEVYING  OF  SCHOOL  TAXES  is 
lesrislative  function,  and  as  to  local  taxes 
power  to  make  such  levy  must  be  in  local 
legislative  authorities. — McCabe  vs.  Carpen- 
ter, 102  Cal.  469,  471,  472,  36  Pac  Rep.   836. 

8.  LIMITATION  UPON  AMOUNT  OF 
SCHOOL  FUND  which  may  be  raised  by 
city  of  fifth  class,  under  municipal  act, 
has  no  application  to  providing  revenue  for 
hlgrh  school  established  in  such  city.  Above 
section  imposes  duty  on  board  of  trustees 
to  levy  special  tax  to  be  collected  as  other 
taxes  for  support  of  high  school. — ^Brown 
vs.  City  of  Vlsalla,  141  Cal.  372-382,  74 
Pae.  Rep.  1042. 

9.  NOTICE  OF  ELECTION  requiring 
polls  to  be  kept  open  from  two  o'clock  p.  m. 
until  sunset  was  sufficient  compliance  with 
law. — People  ex  rel.  Plxley  vs.  Lodi  High 
S.  Dist.,  124  Cal.  694.  703,  67  Pac.  Rep.  660. 

10.  PETITION  TO  CALL  ELECTION  for 

establishment  of  high  school  requires  no 
prescribed  form.  One  directed  to  trustees 
of  district,  naming  it,  stating  population  of 
district  to  be  more  than  one  thousand,  and 
giving  boundaries,  and  having  attached 
thereto  certificate  signed  by  school  census 
marshal  of  district  in  which  he  certifies 
petition  contains  names  of  a  majority  of 
the  heads  of  families  of  such  district,  as 
shown  by  last  school  census  report,  Is  sufll- 
clent. — People  ex  rel.  Plxley  vs.  Lodl  High 
a  Dist.  124  Cal.  694,  697,  67  Pac.  Rep.  660. 

11.  POWER    TO    ESTIMATE    TAXES    by 

superintendent  of  schools,  where  only  ad- 
visory merely,  and  discretion  is  left  with 
supervisors  to  determine  amount  and  lew 
tax  "sufficient  to  maintain  the  high  school," 
and  not  necessarily  "such  rate  as  will  pro- 
duce amount  estimated"  by  superintendent, 
is  not  constitutional. — People  ex  rel.  Plxley 
vs.  Lodi  High  S.  Dist.,  124  Cal.  694,  697,  67 
Pac.  Rep.   660. 

12.  POU'ER  TO  ESTIMATE  NECESSARY 
EXPENSES    for   high    schools   and   to   levy 
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amount  of  tax  wholly  in  discretion  of  coun- 
ty superintendent  of  schools,  with  no  dis- 
cretion in  board  of  supervisors,  no 
opportunity  for  equalization  of  such  tax 
and  no  opportunity  for  taxpayer  to  be 
heard,  is  an  unconstitutional  delegation  of 
authority. — McCabe  vs.  Carpenter,  102  CaL 
469-476,   86  Pac.  Rep.    836. 

Comparei  People  ex  rel.  Plxley  vs.  Lodi 
nigh  S.  Dist,  124  Cal.  694,  697.  57  Pac.  Rep. 
660. 

18.  PUBLIC  SCHOOLS  IN  MUNICIPAL 
CORPORATIONS  up  to  fifth  class  have  been 
placed  under  control  of  such  municipalities 
with   power   to   levy   such    taxes   for   their 


maintenance  as  may  bo  necessary  In  add!- 
tipn  to  state  tax. — Chico  Hig^h  School  Board 
vs.  Board  of  Supervisors,  118  Cal.  115,  120, 
121,  50  Pac.  Rep.  275. 

14.  TAXATION  FOR  PURPOSE  OP 
MAINTAINING  HIGH  SCHOOL  is  not 
"special"  legislation  within  meaning  of 
constitution. — People  ex  rel.  Plxley  vs. 
Lodi  High  a  Dist.,  124  Cal.  694,  697,  700. 
67  Pac.  Rep.  660. 

15.  VACANCY  IN  BOARD  CONDUCTING 
SPECIAL  ELECTION  for  purpose  of  voting 
for  high  school,  may  be  filled  by  such 
board. — People  ex  rel.  Plxley  vs.  Lodi  High 
S.  Dist.,  124  Cal.  694,  703,  67  Pac.  Rep.  660. 


§  1671.  SAMK  [SPECIAL  ELECTION.]  1.  There  may  be  established  in 
any  county  in  this  state  one  or  more  county  high  schools;  provided,  that  at 
any  general  or  special  election  held  in  said  county  after  the  passage  of  this  act, 
a  majority  of  all  the  votes  cast  at  such  election,  upon  the  proposition  to  estab- 
lish a  high  school,  shall  be  in  favor  of  establishing  and  maintaining  such 
county  high  school  or  schools  at  the  expense  of  said  county. 

2.  [Oeneral  election^Special  election^Ballota  to  contain,  wbat.]  The 
board  of  supervisors  at  any  general  election  to  be  held  in  any  county  after 
the  passage  of  this  act,  upon  the  presentation  of  a  petition  signed  by  fifty  or 
more  qualified  electors,  taxpayers  of  said  county,  must  submit  the  question  of 
establishing  and  maintaining  a  county  high  school  to  the  qualified  electors 
thereof.  The  board  of  supervisors,  if  they  deem  it  expedient,  may  order  a 
special  election  for  such  purpose.  Said  election  shall  be.  conducted  in  the 
manner  prescribed  by  law  for  conducting  elections.  The  ballots  at  such  elec- 
tion shall  contain  the  words  '*Por  county  high  school,*'  and  the  voter  shall 
write  or  print  thereafter  on  the  ballot  the  word  "Yes"  or  the  word  **No." 

3.  [Canvass  of  votes — Location  of  school — Estimate  of  coet— Bent  of  rooms.] 
If  the  majority  of  all  the  votes  cast  on  the  proposition  to  establish  a  county 
high  school  are  in  the  affirmative,  it  shall  be  the  duty  of  the  board  of  super- 
visors, within  thirty  days  after  canvassing  said  vote,  to  locate  the  school  in 
some  suitable  and  convenient  place  in  said  county.  The  board  of  supervisors 
shall  also  estimate  the  cost  of  purchasing  a  suitable  lot,  erecting  a  building, 
and  furnishing  the  same,  for  the  accommodation  of  such  school,  together  with 
the  cost  of  conducting  such  school  for  the  next  twelve  months;  provided,  that 
the  high  school  board  may  rent  suitable  rooms  for  the  accommodation  of  the 
school.  If  rooms  can  be  obtained  in  public  school  buildings  in  the  place  in 
which  said  school  shall  be  located,  such  rooms  shall  be  given  the  preference. 

4.  [Levy  of  special  tax — Collection  of.]  When  such  estimate  shall  have 
been  made,  the  board  of  supervisors  shall  thereupon  proceed  to  levy  a  special 
tax  upon  all  of  the  assessable  property  of  the  county,  except  as  provided  in 
subdivision  twentieth  of  section  one  thousand  six  hundred  and  seventy  of 
the  Political  Code,  suflScient  to  raise  the  amount  estimated  as  necessary  for  the 
purchasing  of  a  lot,  procuring  plans  and  specifications,  erecting  a  building, 
furnishing  the  same,  fencing  and  ornamenting  the  grounds,  and  the  cost  of 
running  said  school  for  the  following  twelve  months.  Said  tax  shall  be  com- 
puted, entered  on  the  tax-roll,  and  collected,  in  the  same  manner  as  other  taxes 
are  computed,  entered,  and  collected;  and  the  amount  so  collected  shall  be 


Tit.  m,  eh.  ni»  art.  X.]     DBBD  TO  BOARD— DVl'Y  OP    SIJPBRVISORS.  (407)  i  1971 

deposited  in  the  county  treasury,  and  be  known  and  designated  as  the  county 
high  school  fund,  and  shall  be  drawn  from  the  treasury  as  other  moneys  so 
appropriated  are  drawn. 

5.  [Deeded  to  board  of  education.]  When  the  board  of  supervisors  shall 
have  properly  provided  and  completed  the  building,  together  with  the  neces- 
sary fencing  of  the  lot  so  purchased,  they  shall  cause  the  same  to  be  deeded  to 
the  county  board  of  education,  who  shall  hold  the  same  in  trust  for  the 
county. 

6.  [Duty  of  board  of  education.]  It  shall  be  the  duty  of  the  county  board 
of  education  to  furnish  to  the  board  of  supervisors,  annually,  an  estimate  of 
the  amount  of  money  needed  to  pay  all  of  the  necessary  expenses  of  running 
said  school;  to  adopt  the  necessary  text-books  (the  state  series  shall  be  used 
in  grades  and  classes  for  which  they  are  adapted) ;  to  adopt  and  enforce  a 
course  of  study  for  said  schools;  to  employ  suitable  teachers,  janitors,  and 
other  employees,  and  discharge  such  employees  when  deemed  advisable  by 
them,  and  to  do  any  and  all  other  things  necessary  to  the  proper  conduct  of 
the  school.  The  course  of  study  shall  embrace  a  period  not  less  than  three 
years,  and  it  shall  be  such  as  will  prepare  graduates  therein  for  admission  to 
the  state  university. 

7.  [Duty  of  board  of  supervisors — County  high  school  fund— Requisitions 
CO  fund.]  It  shall  be  the  duty  of  the  board  of  supervisors  to  include  in  their 
annual  tax  levy  an  amount  sufficient  to  maintain  the  county  high  school ;  and 
such  amount  when  collected  and  paid  into  the  county  treasury  shall  be  known 
as  the  ** county  high  school  fund,''  and  may  be  drawn  therefrom  in  the  follow- 
ing manner,  for  the  purpose  of  defraying  the  expenses  of  conducting  said 
county  high  school :  The  county  board  of  education  shall  draw  their  order  on 
the  county  superintendent  of  schools,  in  the  manner  and  form  provided  by  law 
for  school  district  trustees  drawing  orders  on  their  district  school  funds,  and 
the  county  superintendent  shall  draw  his  requisition  on  the  auditor,  who  shall 
draw  his  warrant  on  the  county  treasurer  in  favor  of  the  person  or  persons 
to  whom  the  amount  called  for  in  such  requisition  is  due.  All  orders,  requi- 
sitions, and  warrants  drawn  on  the  ** county  high  school  fund,''  in  all  other 
respects,  except  as  specified  in  this  act.  shall  be  subject  to  the  law  governing 
school  districts. 

8.  [In  case  of  more  than  one  school.]  In  case  the  qualified  electors  of  any 
county  deem  it  expedient  to  establish  and  maintain  more  than  one  county  high 
school,  then  such  additional  school  or  schools  may  be  established  and  main- 
tained in  the  manner  prescribed  in  this  act  for  establishing  and  maintaining  a 
county  high  school. 

9.  [Examination  for  admission.]  All  county  high  schools  shall  be  open  for 
the  admission  of  graduates  holding  diplomas  from  the  grammar  schools  of  the 
county,  and  to  ail  pupils  of  the  county  who  can  pass  the  examination  for 
admission.  The  examination  for  admission  shall  be  conducted  by  the  county 
board  of  education  and  the  principal  of  the  county  high  school. 

30.  [Principal  of.]  Nothing  in  this  act  shall  be  construed  so  as  to  prevent 
Voe  principal  of  the  high  school  from  acting  as  principal  of  the  grammar 
school  of  the  school  district  in  which  the  high  school  is  located,  if  so  desired 
^f  the  trustees  of  said  school  district. 
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11.  [Validating  the  former  establisbment  of  high  school — ^Deemed  legally 

established,  when.]  All  proceedings  for  the  formation  and  organization  of  high 
school  districts  and  the  establishment  of  county,  city,  city  and  county,  union, 
joint  union  and  district  high  schools  had,  prior  to  the  passage  and  approval  of 
this  act,  are  hereby  validated  and  declared  legal,  and  said  high  school  dis- 
tricts and  high  schools  are  hereby  declared  to  be  legally  formed,  organized 
and  established ;  and  in  all  cases  where  high  school  districts  and  high  schools 
have  heretofore  been,  or  may  hereafter  be,  formed,  organized  and  established, 
the  certificate  of  the  county  superintendent  mentioned  in  subdivision  four  of 
section  one  thousand  six  hundred  and  seventy  of  the  Political  Code  when  filed 
with  the  county  clerk,  when  the  result  of  the  election  as  therein  declared  is  in 
favor  of  the  establishment  of  the  high  school,  shall  after  the  expiration  of  one 
year  from  the  date  of  such  filing  be  conclusive  evidence  that  such  high  school 
district  and  high  school  has  been  legally  established. 

History:  Original  section,  relating  to  government  of  schools  for  negro 
and  Indian  children,  enacted  March  12,  1872;  repealed  April  7,  1880, 
Code  Amdts.  1880  (Pol.  pt.),  p.  47.  Present  section  enact^  March  23, 
1893,  Stats,  and  Amdts.  1893,  pp.  274-276;  amended  March  28,  1895,  Stats, 
and  Amdts.  1895,  pp.  300-302;  March  21,  1905,  Stats,  and  Amdts.  1905, 
pp.  719-721;    In   effect  immediately. 

1.  Applied,  cited,  construed,  referred  to.  As  to  cstaMlshmeiit  and  malntenaiice  of 

2.  Irregularities   validated — ^In   establishment      bl^h    schools,    see    ante    89 1669,    1670    and 

of  schools.  notes. 

1.     APPLIED,  CTTED,  CONSTRUED,  RE-  ^'  *•   *•   moaey  beliiflr   approyrtated   for 

FERRED  TO,  etc..  In:  Wyalnger  vs.    Crook-  ■•^"T*",*'    denomtaatloaal    schools,    sec 

Hhank.    82    cLl.    588.    691..  23    Pac.    Rep.    64  Con%t  JSJ^   art.   IX   9  8;   HENNING'S   GEX- 

(clted  with   other  sections);  People  ex  rel.  ERAL  I.AWS  p.  Ixxxvll. 

Brown  vs.  Union  High  S.  Dlst.,  101  Cal.  666,  a.     IRREGULARITIES     VALIDATED     tW 

€61,  36  Pac.  Rep.  119   (applied,  also  errone-  ALL   PROCEEDINGS    for   establishment   of 

ous'ly   referred   to  as   the   act   of  March   23,  county   and    union    high    schools    had    prior 

1973,    Stats.    73.    p.    276,    Instead    of    act    of  to  time  of  Its  enactment,  by  subd.  11  of  this 

March   23.  1893,  Stats.  1893,  p.   276);  Brown  section    (Act  March   23,   1893,   9 10).— People 

vs.   City   of  VIsalla.   141   Cal.    372.    376,    377,  ex  rel.  Brown  vs.  Union  High  S,  Dist.,  101 

74  Pac.  Rep.  1042   (applied  with  other  sec-  Cal.  655.  661.  86  Pac  Rep.  119. 
tions). 

§1672.    SECTARIAN    BOOKS    AND    TEACHmOS   PROHIBITED.     No 

publication  of  a  sectarian,  partizan,  or  denominational  character  must  be  used 
or  distributed  in  any  school,  or  be  made  a  part  of  any  school  library ;  nor  must 
any  sectarian  or  denominational  doctrine  be  taught  therein.  Any  school 
district,  town,  or  city,  the  oflBcers  of  which  knowingly  allow  any  schools  to  be 
taught  in  violation  of  these  provisions,  forfeits  all  right  to  any  state  or  county 
apportionment  of  school  moneys ;  and,  upon  satisfactory  evidence  of  such  vio- 
lation, the  superintendent  of  public  instruction  and  school  superintendent  must 
withhold  both  state  and  county  apportionments. 

History:     Enacted   March   12,   1872. 

Aji    to    denominational     instmctlon    belns  allowed,  see  Const.  1879  art.  IX  8  8;  HEN- 
NING'S   GENERAL   L.A1¥S   p.    Ixxxvll. 

§  1673.  DURATION  OF  DAILY  SESSIONS.  No  school  must  be  continued 
in  session  more  than  six  hours  a  day ;  and  no  pupil  under  eight  years  of  age 
must  be  kept  in  school  more  than  four  hours  per  day.  Any  violation  of  the 
provisions  of  this  section  must  be  treated  in  the  same  manner  as  a  violation  of 
the  provisions  of  the  preceding  section. 

History:     Enacted   March   12,   1872. 
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§1674.  1TNI0N  SCHOOL  DISTRICTS,  HOW  FORMED.  Union  school 
districts  may  be  formed,  and  union  schools  may  be  maintained  therein,  as  in 
Ibis  section  provided. 

First  [Election  on  petition.] — ^When  a  majority  in  each  district,  as  shown 
oy  the  last  preceding  school  census,  of  the  head  of  families  residing  in  two  or 
tnore  school  districts  in  the  same  county,  shall  unite  in  a  petition  to  the  county 
"superintendent  of  schools  for  the  formation  of  a  union  school  district, 
to  comprise  the  districts  so  petitioning,  he  shall,  within  twenty  days  after 
receiving  said  petition,  call  an  election  for  the  determination  of  the  question, 
and  shall  appoint  three  qualified  electors  in  each  of  the  districts  petitioning  to 
conduct  the  election  therein. 

[How  conducted.]  Said  election  shall  be  held  separately  and'  simultane- 
ously at  the  public  schoolhouse  in  each  of  the  districts  petitioning,  -and  shall 
be  called  by  posting  notices  thereof  in  three  of  the  most  public  places  in  each 
district,  one  of  which  places  shall  be  the  public  schoolhouse  in  each  district, 
at  least  ten  days  before  said  election.  Said  election  shall  be  conducted  by  the 
officers  appointed  for  that  purpose,  in  the  manner  provided  by  law  for  con- 
ducting school  elections.  The  ballots  at  such  election,  in  each  district,  shall 
contain  the  words,  **Por  the  union  school  district,"  and  the  voter  shall  write 
or  print  after  said  words  on  his  ballot  the  word  "Yes"  or  the  word  *'No." 

[Canvass  of  vote.]  It  shall  be  the  duty  of  said  election  officers  in  each 
district  to  canvass  the  vote  at  said  election,  and  report  the  result  to  the  county 
superintendent  of  schools  within  five  days  subsequent  to  the  holding  of  said 
election. 

Second  [Duly  of  superintend^it  of  schools.] — If  a  majority  of  the  vote 
cast  at  such  election,  in  each  and  every  of  such  districts,  shall  be  in  favor  of 
such  union  school  district,  the  county  superintendent  shall  (except  in  the  case 
of  the  formation  of  a  union  district  consisting  of  but  two  districts,  and  as 
hereinafter  provided  for  in  subdivision  fourth  of  this  section),  within  fifteen 
days  after  receiving  the  returns  of  the  election  held  therein,  direct  the  board 
of  trustees  in  each  of  said  districts  to  call  a  meeting  of  the  qualified  electors 
of  their  respective  districts,  in  the  manner  provided  in  section  sixteen  hun- 
dred and  seventeen  of  this  code  for  calling  district  meetings.  At  said  meeting 
the  qualified  electors  shall  in  each  district  select  one  representative,  whose 
powers  and  duties  shall  be  as  hereinafter  specified. 

[Name  of  union  district.]  The  representatives  so  chosen  shall  name  the 
union  school  district,  and  shall  have  power  to  make  temporary  arrangements 
for  the  location  of  one  or  more  union  schools  therein,  and,  if  satisfactory 
apartments  or  buildings  in  a  suitable  location  are  offered  or  can  be  procured, 
for  a  consideration  or  at  a  rental  which  would  make  it  advisable  to  accept 
the  same,  they  shall  have  the  power  to  secure  an  option  of  a  lease  on  such 
apartment  or  building  for  a  period  not  to  exceed  three  years  from  the  first  day 
of  July  next  ensuing. 

[Location  of  union  schools.]  Within  forty  days  after  their  selection  they 
shall  notify  the  county  superintendent  of  schools  that  they  desire  to  meet  to 
locate  one  or  more  union  schools  in  and  for  such  union  district.  Thereafter 
the  representatives  so  chosen  shall  meet  in  conjunction  with  the  county  super- 
intendent of  schools,  at  a  time  and  place  to  be  named  by  the  superintendent, 
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for  the  purpose  of  determining  the  location  of  such  union  school  or  schools. 
At  such  meeting  the  superintendent  shall  be  the  chairman,  and  shall  be  entitled 
to  vote  and  participate  in  all  its  proceedings.  Should  said  representatives  fail 
to  unanimously  agree  upon  a  location  for  such  school  or  schools,  they  shall 
propose  in  writing  to  the  county  superintendent  then  present,  or,  if  he  is  not 
present,  they  shall  transmit  to  his  office,  within  ten  days,  the  names  of  the 
locations  which  they,  or  any  of  them,  favor. 

[Election  to  determine  location.]  Within  twenty  days  after  receiving  such 
notice  the  superintendent  shall  call  an  election  as  provided  in  subdivision  one 
hereof,  to  determine  the  location  of  the  union  school  or  schools.  At  such  elec- 
tion only  such  sites  as  have  been  named  by  the  representatives  and  certified 
to  the  county  superintendent  shall  be  voted  upon.  Any  form  of  ballot  by 
which  the  voter  signifies  his  choice  of  location  or  locations  shall  be  allowed. 
The  result  of  said  election  shall  be  determined  and  certified  to  the  coimty 
superintendent,  as  provided  in  said  subdivision  one.  The  location  or  locations 
which  receive  the  largest  number  of  votes  shall  be  chosen  as  the  location  or 
locations  of  the  school  or  schools. 

Third  [Joint  district.] — ^A  union  school  district,  formed  of  school  districts 
not  all  in  the  same  county,  is  designated  a  joint  union  school  district. 

[How  formed — ^Election  to  determine  question.]  (1)  When  a  majority  in 
each  district,  as  shown  by  the  last  preceding  school  census,  of  the  heads  of 
families  residing  in  two  or  more  districts,  not  all  in  the  same  county,  shall 
unite  in  a  p  tition  to  the  county  superintendents  of  their  respective  counties 
for  the  formation  of  a  joint  union  school  district,  to  comprise  the  districts  so 
petitioning,  it  shall  be  the  duty  of  each  of  said  superintendents,  within  twenty 
days  after  receiving  said  petition,  to  call  an  election  in  the  district  or  districts 
in  his  county  petitioning,  for  the  purpose  of  determining  the  question,  and 
appoint  three  qualified  electors  in  each  of  such  petitioning  districts,  to  conduct 
the  election  therein. 

[Conduct  of  election — ^Ballot.]  Said  election  shall  be  called  and  conducted 
in  all  respects  as  specified  in  subdivision  one  of  this  sectioji,  except  that  the 
form  of  ballot  shall  be  **Por  the  joint  union  school  district,"  and  the  result 
thereof  shall  be  reported  by  the  election  oflBcers  in  each  district  to  the  super- 
intendent of  the  county  in  which  such  district  is  situated,  within  five  days 
subsequent  to  the  holding  of  said  election. 

[Duty  of  superintendents.]  (2)  If  a  majority  of  the  votes  cast  at  such 
election,  in  each  and  every  of  such  districts,  shall  be  in  favor  of  such  joint 
union  school  district,  the  county  superintendent  in  each  county  shall  (except 
in  the  case  of  the  formation  of  a  joint  union  district  consisting  of  but  two  dis- 
tricts, and  as  hereinafter  provided  for  in  subdivision  four  of  this  section), 
within  fifteen  days  after  receiving  the  returns  of  the  election,  direct  the  board 
of  trustees  in  the  district,  or  districts,  in  his  county,  to  call  a  meeting  of  the 
qualified  electors,  as  provided  in  subdivision  two  of  this  section.  At  said 
meeting  the  qualified  electors,  in  each  district,  shall  select  a  representative,  as 
provided  in  said  subdivision. 

[Name  of  joint  district.]  The  representatives  so  chosen  shall  meet  at  a  time 
and  place  to  be  agreed  upon  among  themselves,  and  name  the  joint  union 
school  district.     The  location  of  the  joint  union  school,  or  schools,  shall  b« 
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'  determined  by  the  joint  action  of  the  representatives  chosen  and  the  county 
superintendents  of  the  counties,  in  manner  and  form  as  provided  for  the  loca- 
tion of  a  union  school,  or  schools. 

Fourtli  [Proceedings  may  begin  at  any  time.] — ^Proceedings  for  the  forma- 
tion of,  or  for  admission  to,  a  union  or  joint  union  school  district  may  be 
begun  at  any  time,  but  the  schools  in  the  districts  uniting  to  form,  or  that  are 
admitted  to,  a  union  or  joint  union  school  district,  shall  remain  under  the 
control  of  their  respective  boards  of  trustees  until  the  first  day  of  July  next 
succeeding  the  formation  of  the  union  or  joint  union  district  and  the  location 
of  the  union  or  joint  union  school,  or  schools,  or  of  admission  to  a  union  or 
joint  union  district,  on  which  first  day  of  July  the  districts  uniting  to  form  the 
imion  or  joint  union  school  district,  or  the  districts  admitted  to  such  union, 
shall  cease  to  exist,  except  for  purposes  specified  in  this  section,  and  the  terms 
of  office  of  the  school  trustees  in  said  districts  shall  expire,  and  the  district 
property  of  each  district  so  uniting  or  admitted  shall  vest  in  such  union  or 
joint  union  district  and  pass  to  the  control  of  the  board  of  trustees  of  such 
district,  to  be  held  and  disposed  of  by  them,  as  provided  in  section  sixteen 
hundred  and  seventeen  of  this  code ; 

[Bepresentatives — ^Board  of  trustees.]  Provided,  that  in  union  or  joint 
union  school  districts  formed  by  the  union  of  but  two  school  districts,  no  selec- 
tion of  representatives,  as  provided  for  in  subdivision  two  of  this  section,  is 
necessary,  and  the  two  boards  of  trustees  for  the  original  school  districts  shall 
act  as  the  representatives,  and  shall  constitute  the  board  of  trustees  for  the 
new  union  or  joint  union  school  district,  and  each  of  such  trustees  shall  con- 
tinue in  office  for  the  term  for  which  he  was  elected,  except  as  hereinafter 
provided ; 

[Proceeds  of  sale  of  property  —  Payment  of  bonded  indebtedness.]  And 
provided  further,  that  the  proceeds  of  any  sale  by  the  board  of  trustees  of  the 
union  or  joint  union  school  district,  of  school  property  that  originally  be- 
longed to  any  of  the  original  districts,  must  first  be  applied  to  the  discharge  of 
any  bonded  indebtedness  of  such  original  district. 

Fifth  [Board  of  trustees.] — ^In  the  formation  of  union  or  joint  union  school 
districts,  the  representatives  selected  according  to  the  provisions  of  subdivision 
two  of  this  section  shall  act  as  a  board  of  trustees  for  such  union  or  joint  union 
district,  until  the  election  or  appointment  and  qualification  of  the  regular 
board  of  trustees,  as  hereinafter  provided. 

Sixth  [Of  whom  composed.] — ^In  union  or  joint  union  school  districts, 
formed  by  the  union  of  more  than  two  school  districts,  the  board  of  tinistees 
shall  be  composed  of  one  member  elected  from  each  district  composing  the 
nnion  or  joint  union  district,  at  the  time  and  in  the  manner  presented  [pro- 
vided] for  the  election  of  school  trustees,  except  as  otherwise  provided  in  this 
section. 

[Districts  to  be  divided  into  classes.]  The  county  school  superintendent 
(op  superintendents  by  concurrent  action  in  joint  union  school  districts)  shall, 
in  union  or  joint  union  school  districts  composed  of  three  or  more  school 
districts,  divide  the  districts  composing  the  union  or  joint  union  school  dis- 
trict into  three  classes,  as  nearly  equal  in  number  of  school  districts  as  possible, 
to  be  designated  by  him  (or  them)  as  class  A,  B,  and  C,  respectively. 


i 


S1674  (412)  FIRST    ANNUAL.    SCHOOL.    BLBCTION— TRVSTEBS.  [Pt.  Uf. 

At  the  first  annual  school  election  following  the  organization  of  the  union  or 
joint  union  school  district  and  the  location  of  the  school  or  schools,  the  districts 
in  class  A,  as  so  divided  and  designated,  shall  each  elect  a  school  trustee  for  one 
year;  the  districts  in  class  B  shall  each  elect  a  school  trustee  for  two  years; 
the  districts  in  class  C  shall  each  elect  a  school  trustee  for  three  years;  and 
all  the  trustees  so  elected  shall  constitute  the  hoard  of  trustees  of  the  union 
or  joint  union  school  district. 

At  each  annual  election  thereafter,  as  terms  of  office  expire,  the  school 
trustees  shall  he  elected  for  three  years,  and,  in  case  of  expiration  of  term  of 
appointment,  for  the  unexpired  term. 

Vacancies  in  the  board  of  school  trustees  shall  be  filled  by  appointment  by 
the  county  superintendent  of  schools  (in  case  of  joint  union  school  districts 
by  appointment  by  the  county  superintendent  of  the  county  in  which  the 
vacancy  occurs),  the  appointee  or  appointees  to  hold  until  the  first  day  of 
July  next  succeeding  the  appointmcDt. 

Seventh  [Trustees  of  union  of  two  districts.] — In  union  or  joint  union 
school  districts  formed  by  the  union  of  but  two  school  districts,  the  board  of 
trustees  of  the  union  or  joint  union  district  shall  consist  of  the  two  boards  of 
trustees  of  the  districts  so  uniting,  and  each  trustee  shall  continue  to  hold 
office  for  the  term  for  which  he  was  elected;  provided,  that  should  one  or 
more  additional  districts  at  any  time  be  admitted  to  such  union  or  joint  union 
district,  the  board  of  trustees  shall  then  consist  of  one  trustee  from  each  of 
the  original  districts,  as  provided  in  subdivision  six  of  this  section,  and  the 
terms  of  the  trustees  in  the  two  original  districts  and  of  the  trustees  in  the 
district  or  districts  admitted  shall  expire  on  the  first  day  of  July  next  ensuing 
after  the  admission  of  the  third  district. 

Eighth  [May  erect  or  lease  building.] — After  the  location  of  the  union  or 
joint  union  school,  or  schools,  has  been  determined,  as  provided  in  subdivision 
two  of  this  section,  the  representatives,  acting  as  a  board  of  trustees,  or  their 
successors,  may  erect  or  lease  a  suitable  building,  as  they  may  deem  most 
advisable.  A  lease  shall  not  be  made  for  a  longer  period  than  three  years. 
A  building  may  be  erected  under  the  provisions  of  sections  eighteen  hundred 
and  thirty  to  eighteen  hundred  and  thirty-nine,  inclusive,  of  this  code,  relating 
to  a  district  tax,  or  sections  eighteen  hundred  and  eighty  to  eighteen  hundred 
and  eighty-nine,  inclusive,  of  this  code,  relating  to  the  issuance  of  bonds.  In 
all  cases  the  plans  must  be  approved  by  the  county  superintendent  of  schools 
of  the  county  in  which  the  schoolhouse  is  to  be  located. 

Ninth  [Chango  of  location— How  made.] — ^No  change  of  location  of  any 
union  or  joint  union  school,  when  once  established,  shall  be  made,  except  upon 
a  petition  to  the  county  superintendent  of  schools  (or  superintendents,  in  case 
of  a  joint  union  district),  signed  by  two  thirds  of  the  heads  of  families  residing 
in  such  district,  as  shown  by  the  last  preceding  school  census,  and  then  onlj 
in  accordance  with  all  the  provisions  for  the  original  location  of  the  school, 
as  contained  in  subdivisions  two  and  three  of  this  section. 

Tenth  [Power  of  trustees.] — ^The  powers  and  duties  of  boards  of  trustees 
in  union  or  joint  union  school  districts  shall  be  such  as  are  now,  or  may  here- 
after be,  assigned  by  law  to  boards  of  school  trustees,  except  as  otherwise 
provided  in  this  section. 


Tit.  m»  ch.  Illy  art.  X.]     MfiETriNG    OF   BOARD— KXBCUTIVB    COMMITTEB.      (413)      1 1074 

Eleventh  [Meetings.] — ^Boards  of  trustees  of  union  or  joint  union  school 
districts  shall  hold  regular  meetings  at  the  school  building,  at  such  time  as 
may  be  provided  in  the  rules  and  regulations  adopted  by  them  for  their  own 
government.  Such  meetings  shall  not  be  held  less  frequently  than  quarterly. 
SpeciaJ  mowings  may  be  held  at  the  call  of  the  president  of  the  board. 
Upon  the  request,  in  writing,  signed  by  a  majority  of  any  board,  the  president 
of  said  board  shall  call  a  meeting  thereof,  pursuant  to  such  request.  Of  all 
special  meetings  of  any  board  the  members  thereof  shall  have  at  least  two 
days'  notice  issued  and  served  by  the  clerk  thereof.  At  special  meetings  no 
business  shall  be  transacted  other  than  as  specified  in  the  call  therefor ; 

[Executive  committee.]  Provided,  that  in  union  and  joint  union  districts 
formed  by  the  union  of  more  than  three  school  districts  the  board  may  appoint 
an  executive  committee,  consisting  of  the  president  and  the  clerk  and  one 
other  member  of  the  board,  to  attend  to  the  routine  business  of  the  board,  their 
aetion  to  be  reported  to  the  board  for  ratification  at  its  first  regular  meeting 
ensuing. 

Twelfth  [Course  of  study.] — ^The  course  of  study  shall  be  that  prescribed 
by  the  proper  authority,  and  shall  embrace  a  period  of  not  less  than  eight 
years,  except  as  may  be  hereafter  provided  by  law;  and  the  text-books  used 
shall  be  those  adopted  by  the  proper  authorities.  In  joint  union  districts  the 
provisions  of  section  fifteen  hundred  and  eighty-three  of  this  code  shall  apply. 
Thirteenth  [Transportation  of  pupils — Contracts  for.]— The  board  of  trus- 
tees of  a  union  or  joint  union  school  district  may  contract,  in  such  manner 
as  they  may  deem  best^  for  the  transportation,  to  and  from  school,  of  such 
pupils  as  may  seem  to  such  board  to  be  in  need  of  such  transportation,  and 
shall  pay  for  such  transportation,  in  the  usual  manner,  out  of  any  funds  avail- 
able iv^r  the  purpose;  provided,  that  all  such  contracts  for  transportation  shall 
be  first  approved  by  the  county  superintendent  (or  superintendents)  of  schools 
of  the  county  (or  counties)  in  which  such  district  is  situated. 

Fourteenth  [Supervising  principal.] — ^Whenever  in  their  judgment  it  may 
be  deemed  advisable  the  board  of  trustees  for  any  union  or  joint  union  school 
district  may  unite  with  the  trustees  of  any  other  school  district,  single,  union 
or  joint,  in  the  employment  of  a  supervising  principal,  who  shall  devote  such 
time  to  the  supervision  of  instruction  in  the  several  school  districts  and  shall 
receive  such  compensation  from  each  board  of  trustees  as  may  be  agreed  upon 
by  them. 

Fifteenth  [Transfer  of  funds.] — (1)  On  the  first  day  of  July  next  ensuing 
after  the  formation  of  a  union  or  joint  union  school  district,  or  the  admission 
thereto  of  a  school  district,  the  county  superintendent  of  schools  (or  super- 
intendents in  joint  union  school  districts)  shall  transfer,  by  requisition  upon 
the  county  auditor,  all  funds  remaining  to  the  credit  of  the  different  districts 
uniting  to  form  the  union  or  joint  union  district  (or  to  the  credit  of  the  district 
admitted  thereto)  to  the  credit  of  such  union  or  joint  union  district. 

[School  census.]  (2)  For  the  purposes  of  school  census  enumeration  and 
the  apportionment  of  school  moneys,  the  several  school  districts  uniting  to 
form  a  union  or  joint  union  school  district  shall  be  regarded  as  continuing 
their  separate  existence;  provided,  that  but  one  census  marshal  shall  be 
■T^pointed  to  take  the  school  census  for  all  of  such  unitinsr  districts,  whose  dutv 
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it  shall  be  to  take  the  census  for  each  and  all  of  such  several  districts  and 
include  the  same,  separately  stated  for  each  district,  in  one  report ; 

[Apportionment  of  monejB.]  And  provided  further,  that  no  moneys  shall 
be  apportioned  directly  to  any  of  such  several  districts,  while  forming  a  part 
of  an  organized  union  or  joint  union  school  district,  but  there  shall  be  appor- 
tioned to  such  union  or  joint  union  district  the  aggregate  of  moneys  that 
would  be  apportioned  to  the  several  school  districts  composing  it,  if  such 
several  districts  were  not  united. 

Sixteenth  [Other  districts  may  be  annexed  —  Petition  for.] — (1)  Any 
school  district  may  be  admitted  to  a  union  or  joint  union  school  district  by 
action  of  the  board  of  supervisors  of  the  county  in  which  such  school  district 
is  located,  upon  such  terms  as  may  be  agreed  upon  between  the  board  of 
trustees  of  the  school  district  seeking  admission  and  the  board  of  trustees  of 
the  union  or  joint  union  school  district,  whenever  a  majority  of  the  heads  of 
families  residing  in  such  school  district,  as  shown  by  the  last  preceding  school 
census,  shall  present  to  said  board  of  supervisors  a  petition  for  such  annexa- 
tion, accompanied  by  .a  petition  for  such  annexation  signed  by  a  majority  of 
the  members  composing  the  board  of  trustees  of  the  union  or  joint  union 
district  to  which  admission  is  desired.  The  county  superintendent  of  schools 
shall  then  classify  the  newly  admitted  district,  in  class  A,  B,  or  C,  as  provided 
in  subdivision  six  of  this  section,  for  the  election  of  a  trustee  thereby. 

[Where  petitioning  districts  in  different  counties.]  If  such  petitioning 
school  district  and  such  union  or  joint  union  school  district  be  not  wholly 
situated  in  the  same  county,  then  said  petitions  shall  be  presented  in  duplicate 
to  the  board  of  supervisors  of  each  and  every  county  in  which  any  part  of 
either  of  such  districts  is  situated,  and  such  annexation  shall  be  made  only 
by  the  concurrent  action  of  all  of  such  boards  of  supervisors;  and  in  that 
case  the  classification  of  the  annexed  district,  for  election  of  a  trustee,  shall 
be  made  by  concurrent  action  of  the  county  superintendents  of  each  and  all  of 
such  counties. 

[A  portion  of  a  district  may  be  admitted.]  (2)  A  portion  of  a  school  dis- 
trict may  be  admitted  to  an  adjacent  union  or  joint  union  school  district  by 
action  of  the  board  of  supervisors  of  the  county  in  which  such  school  district 
is  situated,  whenever  a  majority  of  the  heads  of  families  residing  in  such 
school  district,  as  shown  by  the  last  preceding  school  census,  shall  present  to 
said  board  of  supervisors  a  petition  for  such  annexation,  accompanied  by  a 
petition  for  such  annexation  signed  by  a  majority  of  the  members  composing 
the  board  of  trustees  of  the  union  or  joint  union  district  to  which  admission  is 
desired.  The  board  of  supervisors  shall  attach  such  annexed  portion  of  a 
school  district  to  a  contiguous  original  school  district  forming  part  of  a  union 
or  joint  union  district,  for  voting  and  other  purposes,  and  such  annexed  por- 
tion shall  thereafter  be  a  part  of  the  original  district  to  which  it  is  so  attached, 
and  cannot  subsequently  withdraw  from  the  union  or  joint  union  district, 
except  as  the  district  to  which  it  is  so  attached  withdraws.  Such  annexed 
portion  shall  have  no  representation  on  the  board  of  trustees  of  the  union  or 
joint  union  school  district,  except  as  a  part  of  the  district  to  which  it  is 
attached. 

[When  in  different  countiee.]    If  such  portion  of  a  school  district  and  such 
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anion  or  joint  union  school  district  be  not  wholly  situated  in  the  same  county, 
then  said  petitions  shall  be  presented  in  duplicate  to  the  board  of  supervisors 
of  each  and  every  county  in  which  any  part  of  either  of  such  districts  is 
situated,  and  such  annexation,  and  such  attachment  of  annexed  portion  to  one 
of  the  original  districts,  shaU  be  made  only  by  the  concurrent  action  of  all  of 
such  boards  of  supervisors. 

[How  district  may  withdraw  from  union.]  (3)  Any  school  district  con- 
tained in  a  union  or  joint  union  school  district  may,  in  like  manner,  withdraw 
from  such  imion  or  joint  union  district  by  action  of  the  board  (or  boards)  of 
supervisors  of  the  county  (or  counties)  in  which  the  union  or  joint  union 
district  is  located,  upon  such  t^rms  as  may  be  agreed  upon  between  the 
trustee  of  the  school  district  seeking  to  withdraw  and  a  majority  of  the  other 
members  of  the  board  of  trustees  of  the  union  or  joint  union  district,  whenever 
a  majority  of  the  heads  of  families  residing  in  the  union  or  joint  union  district, 
including  two  thirds  of  the  heads  of  families  residing  in  the  district  seeking 
to  withdraw,  as  shown  by  the  last  preceding  school  census,  shall  present  to 
such  board  or  boards  of  supervisors  a  petition  for  such  withdrawal,  ac- 
companied by  a  written  consent  to  such  withdrawal  signed  by  a  majority  of 
the  members  composing  the  board  of  trustees  of  such  union  or  joint  union 
district. 

Seventeenth  [How  diBBolved.] — ^Any  union  or  joiut  union  school  district. 
formed  under  the  provisions  of  this  section,  and  which  shall  have  been  in 
existence  three  years  or  more,  may  be  dissolved  in  the  following  manner: 
A  petition  signed  by  two  thirds  of  the  heads  of  families  residing  in  such 
district,  as  shown  by  the  last  preceding  school  census,  shall  be  presented  to  the 
county  superintendent  of  schools  in  the  county  in  which  such  district  is  situ- 
ated, setting  forth  briefly  the  reasons  for  dissolution  and  praying  that  the 
question  may  be  submitted  to  the  voters  in  such  district.  Upon  receiviug  such 
petition  the  superintendent  shall,  within  twenty  days,  call  an  election  in  the 
district,  submitting  to  the  voters  therein  the  question  of  dissolution  of  such 
distriet.  If  such  petitioning  district  be  not  wholly  situated  within  the  same 
county,  said  petition  shall  be  presented  in  duplicate  to  the  superintendent  of 
each  county  having  territory  within  such  district,  and  each  superintendent  so 
petitioned  shall,  within  twenty  days  after  receiving  such  petition  call  an  elec- 
tion in  the  territory  situate  within  his  county  and  forming  part  of  such  district, 
and  appoint  three  electors  resident  within  such  territory  to  conduct  such  elec- 
tion therein. 

[Notice  of  election  to  be  posted.]  Notice  of  such  election,  which  must  be 
held  throughout  the  district  on  the  same  day  and  during  the  same  hours,  shall 
be  given  by  posting  written  or  printed  notice  thereof  in  at  least  three  of  the 
most  public  places  in  such  district  for  at  least  twelve  days  next  before  the 
day  set  for  such  election;  tmd  if  such  district  be  not  wholly  situated  in 
the  same  county,  said  notice  shall  be  posted  for  said  time  in  three  of  the 
most  public  places  in  the  portion  of  the  district  in  each  county.  Said  election 
shall  be  conducted  in  the  manner  provided  by  law  for  conducting  school  elec- 
tions. 

The  ballote  shall  have  printed  on  them  the  words  "For  dissolution,*'  and  the 
voters  shall  write  or  print  thereafter  the  word  "Yes"  or  the  word  "No."    The 
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election  ofl5cers  shall  report  the  result  of  such  election,  within  five  days  there- 
after, to  the  county  superintendent  of  schools  of  the  county  of  which  they  are 
residents.  If  a  majority  of  all  the  votes  cast  at  such  election  be  opposed  to 
dissolution,  no  further  petition  shall  be  entertained  or  election  ordered  for  a 
similar  purpose  within  three  years  next  following  such  election.  If  the  district 
in  which  such  election  is  held  be  wholly  situated  in  one  county,  and  if  two 
thirds  of  all  the  votes  cast  at  such  election  be  in  favor  of  dissolution,  the 
county  superintendent  of  such  county  shall  forthwith  certify  the  result  of  such 
election  to  the  board  of  supervisors  of  such  county,  and  such  board  shall,  at  its 
first  regular  meeting  thereafter,  make  an  order  declaring  such  union  district 
dissolved,  such  order  to  take  effect  at  the  end  of  the  current  school  year, 
except  as  hereinafter  provided. 

[Two-thirds  vote  to  prevail.]  If  the  district  in  which  such  election  is  held 
be  not  wholly  situated  in  one  county,  each  of  the  county  superintendents  of  the 
counties  having  territory  therein  shall  immediately  certify  to  the  others  the 
result  of  the  election  in  his  own  county,  and  if  two  thirds  of  all  the  votes  cast 
at  such  election  be  in  favor  of  dissolution,  all  of  such  county  superintendents 
shall,  jointly,  forthwith  certify  the  result  of  such  election  to  the  board  of 
supervisors  of  each  of  such  counties,  and  said  boards,  and  each  of  them,  shall, 
at  the  first  regular  meeting  thereafter,  make  an  order  declaring  such  union  or 
joint  union  district  dissolved,  such  order  to  take  effect  at  the  end  of  the  current 
school  year,  except  as  hereinafter  provided. 

[Disposition  of  property.]  When  a  union  or  joint  union  school  district  has 
been  thus  dissolved,  the  property  thereof  shall  be  sold  by  the  board  of  super- 
visors of  the  county  in  which  such  property  is  situated,  and  the  proceeds  of 
such  sale,  together  with  any  moneys  in  the  treasury  to  the  credit  of  such 
dissolved  district,  shall  be  apportioned  to  and  placed  to  the  credit  of  the 
school  districts  that  composed  such  dissolved  district,  in  proportion  to  the 
value  of  property  in  each  of  such  school  districts,  as  determined  by  the  last 
previous  assessment  therein  for  school  purposes,  and  the  board  or  boards  of 
supervisors  of  the  county  or  counties  in  which  such  dissolved  district  is  situ- 
ated shall  make  such  orders,  and  such  transfers  from  county  to  county,  as 
may  be  necessary  or  proper  to  effect  such  apportionment. 

[Original  district  revived.]  From  and  after  the  time  of  the  making  of  the 
order  or  orders  hereinbefore  provided  for,  declaring  a  union  or  joint  union 
school  district  dissolved,  the  original  school  districts  composing  the  same,  with 
such  additional  territory  as  shall  have  been  annexed  to  them,  shall  be  con- 
sidered to  be  in  existence  again,  as  separate  districts,  and  subject  to  the  pro- 
visions of  sections  fifteen  hundred  and  ninety-three  to  sixteen  hundred  and  two 
of  this  code,  relating  to  elections  for  school  trustees,  the  first  of  such  elections 
in  each  of  such  districts  to  be  held  as  in  the  case  of  a  newly  formed  district; 
but  such  order  or  orders  shall  not  affect  the  continuance  of  the  union  or  joint 
union  board  of  trustees,  or  the  maintenance  of  the  union  or  joint  union  school 
until  the  end  of  the  current  school  year,  at  the  expiration  of  which  time  such 
board  and  school  shall  cease  to  exist. 

History:    Enacted  March  21,  1903,  Stats,  and  Amdts.  1903,  pp.  389-347; 
In  effect  immediately. 
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ARTICLE  XL 
pupiLa 

§  16S2.    Graduates  nnder  seTenteen  years  of  §  1685.  Suspension  and  expulsion  of. 

age   (repeaJed).  §1686.  Defacing  of  school  property,  liabil- 
§  1683.    Pupils,  how  admitted.                                                    ities  for. 

1 1684.    Must  submit  to  regulations.  S  1687.  Experienced  teachers  for  beginners. 

§  1682.     GRADUATES  UNDER  SEVENTEEN  TEARS  OF  AGE  (repealed). 

History:    Enacted  March  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  125; 
repealed  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  164. 

§1683.     PI7PD:.S,  how  ADMITTED.    Pupils  must  be  admitted  into  the 
schools  in  the  order  in  which  they  apply  to  be  registered. 

History:     Enacted   March   12,   1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Application  to  register — How  made. 

1.  APPLIE:D,  CITED,  CONSTRUBD,  RE- 
FBBBP.D  TO,  etc..  In:  Kramm  vs.  Bogrue, 
127  Cal.  122,  59  Pac  Rep.  894  (applied). 

Am  to  act  In  relation  to  edueatloBal  rlfflits 
•f  cUldrea,  see  HBNNING'S  GENERAL. 
LAWS  p.    126. 

Aa  to  dnty  of  boarda  of  trustees  and  of 
cdaeatloB  to  keep  ref^ater,  see  ante  S  1617 
subd.  14. 


Aa  to  frho  may'  be  admitted  to  aeboola, 

see  ante  11662  and  note. 

a.  APPLICATION  TO  REGISTER  must  be 
made  with  board  of  education  or  trustees 
of  school  districts,  upon  whom  law  devolves 
duty  of  keeping  register,  open  to  inspec- 
tion of  public,  of  all  children  applying  for 
admission  entitled  to  be  admitted  into  pub- 
lic schools. — Kramm  vs.  Bogue,  127  CaL  122, 
69  Pac.  Rep.  894. 


§1684.  MUST  SUBMIT  TO  BEGULATIONS.  All  pupils  must  comply 
with  the  regulations,  pursue  the  required  course  of  study,  and  submit  to  the 
authority  of  the  teachers  of  such  schools. 

History:    Enacted  March  12,  1872. 

§1685.  SUSPENSION  AND  EXPULSION  OF.  Continued  wilful  dis- 
obedience or  open  defiance  of  the  authority  of  the  teacher  constitutes  good 
cause  for  expulsion  from  school;  and  habitual  profanity  and  vulgarity  good 
cause  for  suspension  from  school. 

History:    Enacted  March  12,  1872. 

§  1686.    DEFACING  OF  SCHOOL  PROPERTY,  LIABILITIES  FOR.   Any 

pupil  who  cuts,  defaces,  or  otherwise  injures  any  schoolhouse,  fences,  or  out- 
buildings thereof,  is  liable  to  suspension  or  expulsion,  and  on  the  complaint  of 
the  teacher  or  trustees,  the  parents  or  guardians  of  such  pupil  shall  be  liable 
for  all  damages. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  112. 

§  1687.  EXPERIENCED  TEACHERS  FOR  BEOINNERS.  In  all  schools 
having  more  than  two  teachers,  beginners  shall  be  taught  by  teachers  who  have 
^ad  at  least  two  years'  experience,  or  by  normal  school  graduates;  and  in  cities 
such  teachers  shall  rank,  in  point  of  salary,  with  those  of  the  assistant  teachers 
in  the  highest  grade  in  the  grammar  schools ;  and  in  no  case  shall  boards  of 
education  or  boards  of  school  trustees  draw  orders  for  the  salary  of  any 
teacher  in  violation  of  this  provision,  nor  shaU  any  superintendent  draw  any 
requisition  for  the  salary  of  any  teacher  in  violation  thereof. 

History:  Enacted  March  12,  1872;  amended  March  15,  1889,  Stats,  and 
Amdts.  1889,  p.  190;  March  23,  1893,  Stats,  and  Amdts.  1893,  pp.  254-255. 
Pol.  c— 27 
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ARTICLE  XII. 

TEACHERa 

§  1696.    General  duties  of  teachers.  S  1701.  Nor  unless  he  holds  certificate  and 
§  1697.     School  month,  what  constitutes,  was  employed. 

§  1698.    Dismissal  of  teacher,  appeal.  §  1702.  Teachers'  special  duties. 

§  1699.     Salary  withheld,  appeal.  §  1703.  [No  section.] 

§1700.    No  warrant  to  be  drawn  in  favor  of  a  §1704.  Eligibility;    age  requisito. 
teacher  unless  he  performs  his  duties. 

§1696.  GENERAL  DUTIES  OF  TEACHERS.  Every  teacher  in  public 
schools  must, — 

1.  [File  certiflcate  or  diploma.]  Before  assuming  charge  of  a  school,  file  his 
or  her  certificate  with  the  superintendent  of  schools ;  provided,  that  when  any 
teacher  so  employed  is  the  holder  of  a  California  state  normal  school  diploma, 
accompanied  by  the  certificate  of  the  state  board  of  education,  as  provided  in 
subdivision  third  of  section  one  thousand  five  hundred  and  three  of  the  Politi- 
cal Code,  an  educational  or  a  life  diploma  of  California,  upon  presentation 
thereof  to  the  superintendent  he  shall  record  the  name  of  said  holder  in  a 
book  provided  for  that  purpose  in  his  oflBce,  and  the  holder  of  said  diploma 
shall  thereupon  be  absolved  from  the  provisions  of  this  subdivision. 

2.  [Opemng  and  closing  schools.]  Before  taking  charge  of  a  school,  and 
one  week  before  closing  a  term  of  school,  notify  the  county  superintendent  of 
such  fact,  naming  the  day  of  opening  or  closing.  Boards  of  education  and 
boards  of  school  trustees  must  in  every  case  give  to  the  teacher  a  notice  of  at 
least  two  weeks  of  their  intention  to  close  the  term  of  school  under  their 
charge.  No  superintendent  shall  draw  any  requisition  for  the  last  month's 
salary  of  any  teacher  until  said  teacher  has  filed  with  him  the  notice  required 
by  this  subdivision. 

3.  [Enforcing  rules,  etc.]  Enforce  the  course  of  study,  the  use  of  the 
legally  authorized  text-books,  and  the  rules  and  regulations  prescribed  for 
schools. 

4.  [Conduct  of  children.]  Hold  pupils  to  a  strict  account  for  their  conduct 
on  the  way  to  or  from  school,  on  the  playground,  or  during  recess;  suspend, 
for  good  cause,  any  pupil  from  the  school,  and  report  such  suspension  to  the 
board  of  school  trustees  or  city  board  of  education  for  review.  K  such  action 
is  not  sustained  by  them,  the  teacher  may  appeal  to  the  county  superintendent, 
whose  decision  shall  be  final. 

5.  [Keep  a  register.]  Keep  a  state  school  register,  in  which  shall  be  left, 
nt  the  close  of  the  term,  a  report  showing  the  program  of  recitations,  classi- 
fication, and  grading  of  all  pupils  who  have  attended  school  at  any  time  during 
the  school  year.  The  superintendent  shall  in  no  case  draw  a  requisition  in 
favor  of  the  teacher,  until  the  teacher  has  filed  with  him  a  certificate  from 
the  clerk  of  the  board  of  school  trustees  to  the  effect  that  the  provisions  of 
this  subdivision  have  been  complied  with. 

6.  [Make  annual  report  to  superintendent.]  Make  an  annual  report  to  the 
coimty  superintendent  at  the  time  and  in  the  manner  and  on  the  blanks  pre- 
scribed by  the  superintendent  of  public  instruction.  Any  teacher  who  shall 
end  any  school  term  before  the  close  of  the  school  year  shall  make  a  report  to 
the  county  superintendent  immediately  after  the  close  of  such  term ;  and  any 
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teacher  who  may  be  teaching  any  school  at  the  end  of  the  school  year,  shall, 
in  his  or  her  annual  report,  include  all  statistics  for  the  entire  school  year, 
notwithstanding  any  previous  report  for  a  part  of  the  year.  The  superin- 
tendent of  schools  shall  in  no  case  draw  a  requisition  for  the  salary  of  any 
teacher  for  the  last  month  of  the  school  term,  until  the  report  required  by 
this  subdivision  has  been  filed,  and  by  him  approved. 

7.  [Oth^  reports.]  Make  such  other  reports  as  may  be  required  by  the 
superintendent  of  public  instruction,  county  superintendent,  board  of  school 
trustees,  or  city  board  of  education. 

History:  Enacted .  March  12,  1872;  amended  March  28,  1874,  Ck>de 
Amdts.  1873-4,  p.  98;  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  39; 
March  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  130;  March  15,  1889,  Stats. 
and  Amdts.  1889,  p.  190;  March  20,  1891,  Stats,  and  Amdts.  1891, 
pp.  161-162;    March  23,  1893,  Stats,  and  Amdts.  1893,  pp.  255-256. 

Aa  to  aet  proTldlns  tor  t«aeli«n'  anniiltT  fmid,  see  HBNNINQ>S  GBNBRAIj  LAWS  pp. 

1210-1222. 

§1697.  SCHOOL  MONTH,  WHAT  CONSTITUTES.  A  school  month  is 
construed  and  taken  to  be  twenty  school  days,  or  four  weeks  of  five  school 

days  each.  History:    Enacted  March  12,  1872. 

§1698.  DISMISSAL  OF  TEACHER,  APPEAL.  In  case  of  the  dismissal 
of  any  teacher  before  the  expiration  of  any  oral  or  written  contract  entered 
into  between  such  teacher  and  board  of  trustees,  for  alleged  unfitness  or  in- 
competence, or  violation  of  rules,  the  teacher  may  appeal  to  the  school  super- 
intendent ;  and  if  the  superintendent  decides  that  the  removal  was  made  with- 
out good  cause,  the  teacher  so  removed  must  be  reinstated,  and  shall  be  entitled 
xo  compensation  for  the  time  lost  during  the  pending  of  the  appeal. 

History:  Enacted  March  12,  1872;  amended  March  13,  1893,  Stats,  and 
Amdts.  1893,  p.  256. 

§1699.  SALARY  WITHHELD,  APPEAL.  1.  Any  teacher  whose  salary 
is  withheld,  may  appeal  to  the  superintendent  of  public  instruction,  who  shall 
thereupon  require  the  superintendent  of  schools  to  investigate  the  matter  and 
present  the  facts  thereof  to  him.  The  judgment  of  the  superintendent  of  public 
instruction  shall  be  final ;  and  upon  receiving  it,  the  superintendent  of  schools, 
if  the  judgment  is  in  favor  of  the  teacher,  shall,  in  case  the  trustees  refuse  to 
issue  an  order  for  said  withheld  salary,  issue  his  requisition  in  favor  of  said 
teacher. 

2.  [Authority  to  suspend  teacher.]  Should  any  teacher  employed  by  a 
board  of  school  trustees  for  a  specified  time,  leave  the  school  before  the 
expiration  of  such  time,  without  the  consent  of  the  trustees,  in  writing,  said 
teacher  shall  be  deemed  guilty  of  unprofessional  conduct,  and  the  board  of 
education  of  the  county  are  authorized,  upon  receiving  notice  of  such  fact, 
to  suspend  the  certificate  of  such  teacher  for  the  period  of  one  year.  Should 
said  teacher  be  the  holder  of  an  educational  or  a  life  diploma,  the  superin- 
tendent of  schools  shall  report  the  delinquency  of  the  teacher  to  the  state 
board  of  education,  who  are  thereupon  authorized  to  suspend  said  diploma  for 
the  period  of  one  year. 

History:    Enacted  March  12,  1872;    amended  March  15,  1889,  Stats,  and 
Amdtfl.  1889.  p.  190;    March  23,  1893,  Stats,  and  Amdts.  1893,  p.  256. 
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[Ft.  III. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Salary  means  original  warrant. 

3.  Suit  for  salary — Whom  sued. 

1.  AppUedf  eitedy  conatmed,  referred  to, 

etc.,    In:     Williams    vs.    Bagnelle,    138    Cal. 
699.  701.  706.  72  Pac.  Rep.   408   (construed). 

2.  Salary  referred  to  means  original  ^nrar* 
rant  In  favor  of  teacher  which  should  be 
issued  by   board   of   school  trustees.     It  is 


only  where  such  order  is  so  withheld  that 
teacher  has  rlgrht  of  appeal  to  superintend- 
ent  of  school. — Williams  vs.  Barnelle,  138 
Cal.  699.  701.  702.  72  Pac  Rep.  408. 

8.  Salt  for  salary  for  school  year  by 
principal  Is  properly  brougrht  asralnst  board 
of  education  of  city  and  not  agrainst  city. — 
Hancock  vs.  Board  of  Education,  140  CaL 
664,  661,  74  Pac.  Rep.  44. 


§  1700.  NO  WARRANT  TO  BE  DRAWN  IN  FAVOR  OF  A  TEACHER 
UNLESS  HE  PERFORMS  HIS  DUTIES.  No  warrant  must  be  drawn  in 
favor  of  any  teacher,  unless  the  oflScer  whose  duty  it  is  to  draw  such  warrant 
is  satisfied  that  the  teacher  has  faithfully  performed  all  the  duties  prescribed 
in  section  sixteen  hundred  and  ninety-six. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  99. 

§1701.  NOR  UNLESS  HE  HOLDS  CERTIFICATE  AND  WAS  EM- 
PLOYED.  No  requisition  for  a  warrant  shall  be  drawn  in  favor  of  any 
teacher,  unless  such  teacher  is  the  holder  of  a  proper  certificate,  in  force  for 
the  full  time  for  which  the  requisition  is  drawn,  nor  unless  he  was  employed 
by  the  board  of  trustees,  or  city  board  of  education,  or  by  the  superintendent 
of  schools,  as  provided  in  section  one  thousand  five  hundred  and  forty-five. 

HIatory:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  99;  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  39; 
March  4,  1881,  Stats,  and  Amdts.  1881,  p.  44. 

§1702.  TEACHERS'  SPECIAL  DUTIES.  It  shall  be  the  duty  of  all 
teachers  to  endeavor  to  impress  on  the  minds  of  the  pupils  the  principles  of 
morality,  (the)  truth,  justice,  and  patriotism ;  to  teach  them  to  avoid  idleness, 
profanity,  and  falsehood,  and  to  instruct  them  in  the  principles  of  a  free 
government,  and  to  train  them  up  to  a  true  comprehension  of  the  rights,  duties, 
and  dignity  of  American  citizenship. 

History:    Enacted  March  28,  1874,  Code  Amdts.  1873-4,  p.  99. 

§1703.  [Title  to  act  of  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt),  p.  28, 
provides  for  a  new  section  seventeen  hundred  and  three,  but  no  such  section 
is  contained  in  the  body  of  the  act  itself.] 

§  1704.  ELIOIBIUTY ;  AOE  REQUISITE.  No  person  is  eligible  to  teach 
in  any  public  school  in  this  state,  or  to  receive  a  certificate  to  teach,  who  has 
not  attained  the  age  of  eighteen  years. 

History r   Enacted  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt),  p.  40. 
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ARTICLE  Xin. 

DISTRICT  LIBRARIEa 

i  1712.    library  fund,  how  expended.  S  1715.  Control  and  location  of  library. 

§  1713.    School  district  library  fund.  §  1716.  Who  may  use. 

$1714.    Samd.      [In  cities  not   divided  into      $1717.  Special  powers  of  trustees, 
districts.] 

§  1712.  IJBBABY  FUND,  HOW  EXPENDED.  1.  The  board  of  school 
trustees  and  the  city  board  of  education  in  any  city  must  expend  the  library 
fund,  together  with  such  moneys  as  may  be  added  thereto  by  donation,  in  the 
purchase  of  school  apparatus  and  books  for  a  school  library,  including  books 
for  supplementary  work;  and  no  warrant  shall  be  drawn  by  the  superintendent 
of  schools  upon  the  order  of  any  board  of  trustees  against  the  library  fund  of 
any  district  unless  such  order  is  accompanied  by  an  itemized  bill,  showing  the 
books  and  apparatus,  and  the  price  of  each,  in  payment  of  which  the  order  is 
•Irawn,  and  unless  such  books  and  apparatus  have  been  adopted  by  the  county, 
or  city,  or  city  and  county  board  of  education. 

[Orders  for  books  to  be  submitted.]  All  orders  of  the  trustees  and  of  boards 
of  education  for  books  or  apparatus  must  in  every  case  be  submitted  to  the 
superintendent  of  schools  of  the  county,  or  city,  or  city  and  county,  re- 
spectively, for  his  approval,  before  said  books  or  apparatus  shall  be  purchased. 

2.  [Stamping  bools.]  The  trustees  of  each  district  shall  cause  each  book 
now  in  their  district  school  library,  or  that  may  hereafter  be  placed  in  said 
library,  to  be  stamped  on  the  fly-leaf,  on  the  title  page,  and  on  each  one 
hundredth  page  of  the  book,  with  the  words,  ''Department  of  Public  Instruc- 
tion, State  of  California, County, District  Library,"  and  the  county 

superintendent  is  hereby  authorized  and  instt^ucted  to  procure  such  stamp  for 
each  district  in  his  county,  and  to  pay  for  the  same  out  of  the  county  school 
fund  of  such  district. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  99;  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  40; 
March  4,  1881,  Stats,  and  Amdts.  1881,  p.  44;  March  15,  1889,  Stats,  and 
Amdts.  1889,  p.  191;    March  23,   1893,  Stats,  and  Amdts.   1893,  p.   256. 

§  1713.  SCHOOL  DISTRICT  LIBRARY  FUND.  Except  in  cities  not  di- 
vided into  school  districts  the  library  fund  shall  consist  of  not  less  than  five 
nor  more  than  ten  per  cent  of  the  county  school  fund  annually  apportioned  to 
the  district;  provided,  that  should  ten  per  cent  exceed  fifty  dollars,  fifty 
dollars  only  shall  be  apportioned  to  the  district ;  except  that  in  districts  having 
five  or  more  teachers,  there  shall  be  apportioned  a  sum  not  less  than  ten 
dollars  nor  more  than  fifteen  dollars  for  each  teacher  employed;  and  provided 
further,  that  the  school  trustees  of  each  district  in  the  county  shall,  in  the 
month  of  July  in  each  year,  notify  the  superintendent  of  the  county  as  to  what 
amount  they  desire  to  be  apportioned  for  their  respective  districts  for  the  year. 

History:  Enacted  March  12,  1872;  amended  March  23,  1893,  Stats,  and 
Amdts.  1893,  p.  257;  March  21,  1903,  Stats,  and  Amdts.  1903,  p.  363. 

§1714.    SAME.     [IN  CITIES  NOT  DIVIDED  INTO  DISTRICTS.]     In 

cities  not  divided  into  school  districts,  the  library  fund  shall  consist  of  a  sum 
not  to  exceed  fifty  dollars  for  every  one  thousand  children,  or  fraction  thereof 
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of  five  hundred  or  more,  between  the  ages  of  five  and  seventeen  years,  annu- 
ally taken  from  the  city  or  county  school  fund  apportioned  to  the  city.  The* 
superintendent  shall  apportion  the  library  fund  in  cities  not  divided  into  dis- 
tricts among  the  several  schools  in  proportion  to  the  average  number  of  chil- 
dren belonging  to  each  school. 

History:    Enacted  March  12,  1872;    amended  March  4,  1881,  Stats.'  and 
Amdts.  1881,  p.  44;    March  23,  1893,  Stats,  and  Amdts.  1893,  p.  257. 

§  1715.    CONTROL  AND  LOCATION  OF  LIBRARY.    Libraries  are  under 

the  control  of  the  board  of  trustees  or  city  board  of  education,  and  must  be 

kept,  when  practicable,  in  the  schoolhouses. 

History:    Enacted  March  12,  1872;   amended  April  7,  1880,  Code  Amdts. 
1880    (Pol.  pt.),  p.  40. 

• 

§  1716.  WHO  MAT  USE.  The  library  is  free  to  all  pupils  of  a  suitable 
age  belonging  to  the  school,  and  any  resident  of  the  district  may  become 
entitled  to  its  privileges  by  the  payment  of  such  a  sum  of  money  for  life  mem- 
bership or  such  annual  or  monthly  fee  as  may  be  prescribed  by  the  trustees. 

History:     Enacted   March   12,   1872. 

§  1717.  SPECIAL  POWERS  OF  TRUSTEES.  The  trustees  shaU  be  held 
accountable  for  the  proper  care  and  preservation  of  the  library,  and  shall 
have  power  to  assess  and  collect  all  fines,  penalties,  and  fees  of  membership, 
and  to  make  all  needful  rules  and  regulations  not  provided  for  by  the  state 
board  of  education,  and  not  inconsistent  therewith,  and  they  shall  report 
annually  to  the  county  superintendent,  all  library  statistics  which  may  be 
required  by  the  blanks  furnished  for  the  purpose  by  the  superintendent  of 
public  instruction. 

History:    Enacted  March  28,  1874,  Code  Axndta.  1873-4^  p.  100. 


ARTICLE  XIV. 

EDUCATIONAL,  JOURNAU 


§§1726-1731  (repealed). 


History:    Enacted  March  12,  1872;   repealed  April  1,  1876,  Code  Amdts. 
1875-6,  p.  27. 


ARTICLE  XV. 

STATE    BOARD   OF    EXAMINATION. 

§§1741-1758  (repealed). 

History:  Enacted  March  12,  1872,  and  after  yarious  amendments  and 
repeals  (see  Code  Amdts.  1873-4,  pp.  84,  100-102;  1875,  p.  28;  1877-8, 
p.  29)  was  repealed  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  47 , 
and  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  276. 
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ARTICLE  XVI. 

COUNTY   BOARDS   OP   EDUCATION. 


f  1768.    Conntj  boards,  bow  composed. 

11769.  President    and    ez    officio    secretary 

(repealed). 

11770.  Meetings  of  county  boards  of  educa- 

tion.    Special  meetings. 

11771.  Power  of  county  boards  of  educa- 

tion. 

i  1772.    May  grant  certificates  upon  examina- 
tion. 

§1773.    Examination,  how  conducted. 


S 1774.  Standing  to  be  indorsed  on  cerlif- 
•    icate. 

S  1775.    County  boards  of  education. 

8 1776.  Members  of  board  prohibited  from 
preparing  any  one  for  examination 
for  teacher's  certificate. 

S  1777.    Compensation  of  board  (repealed). 

8 1778.  Permanent  certificates  to  teachers, 
who  may  issue. 


§  1768.  COUNTY  BOABDS,  HOW  COMPOSED.  1.  Except  in  any  city 
and  county,  there  shall  be  a  county  board  of  education,  which  shall  consist  of 
the  county  superintendent  of  schools  and  of  four  other  members,  appointed  by 
the  board  of  supervisors  of  the  county. 

2.  [Qualification.]  A  majority  of  the  members  appointed  by  the  board  of 
supervisors  shall  be  experienced  teachers,  holding  not  lower  than  grammar 
school  certificates  in  full  force  and  effect. 

3.  [Board  of  supervisors  shall  appoint.]  At  their  last  regular  meeting  pre- 
ceding the  first  day  of  July,  in  the  year  nineteen  hundred  and  three,  the  board 
of  supervisors  shall  appoint  two  persons  to  serve  on  said  board  of  education 
for  the  period  of  two  years ;  and  thereafter,  each  and  every  year,  the  board  of 
supervisors  at  the  last  regular  meeting  preceding  the  first  day  of  July,  shall 
appoint  two  persons  to  serve  on  said  board  of  education  for  the  period 
of  two  years;  provided,  that  in  all  counties  in  which  there  are  one  or 
more  high  schools  at  least  one  of  the  appointive  members  of  the  board  of 
education  for  such  county  or  counties  shall  hold  a  certificate  of  the  high-school 
grade. 

4.  [When  superintendent  may  appoint.]  If  the  board  of  supervisors  of  any 
county  refuse  or  neglect  to  appoint  members  of  the  county  board  of  education, 
as  provided  in  subdivision  three  of  this  section,  it  shall  be  the  duty  of  the 
county  superintendent  to  appoint  them. 

Should  a  vacancy  occur  at  any  time  in  the  county  board  of  education,  it 
shall  be  the  duty  of  the  board  of  supervisors  to  appoint  a  party  to  fill  such 
vacancy. 

5.  [Oath  of  ofBce.]  The  members  of  the  county  board  of  education,  elected 
or  appointed,  shall  qualify  within  ten  days  after  receiving  notice  of  their 
election  or  appointment. 

6.  [Organization.]  The  county  board  of  education  shall  organize  on  the 
first  meeting  subsequent  to  the  first  day  of  July  in  each  year,  by  electing  one 
of  their  number  president  of  the  board.  The  county  superintendent  shall  be 
ex  officio  secretary  of  the  board. 

7.  [Quorum.]  For  the  transaction  of  business  three  members  shall  consti- 
tute a  quorum ;  but  no  teacher's  certificate  shall  be  issued,  renewed,  or  revoked, 
nor  shall  any  books  or  apparatus  be  adopted,  except  by  an  affirmative  vote  of 
at  least  three  members  of  the  board.  On  the  call  of  any  member,  the  ayes  and 
DAvg  shall  be  taken  upon  any  proposition,  and  the  vote  shall  be  recorded  in  the 
minutes  of  the  board. 
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[Repealing  clause.]  Sec.  2.  All  acts  or  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

History:  Original  article  and  section,  relating  to  county  boards  of  educa- 
tion,  enacted  March  12,  1872;  amended  February  14,  1876,  Code  Amdts. 
1875-6,  p.  28;  April  7,  1880,  and  title  changed  to  county  boards  of  educa- 
tion Code  Amdts.  1880  (Pol.  pt.),  p.  40;  March  16,  1889,  Stats,  and 
Amdts.  1889,  p.  191;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  257; 
March  21,  1903,  Stats,  and  Amdts.  1903,  pp.  360-361. 

1.  Applied,  cited,  construed,  referred  to.  of  board  of  education*  and  his  official  posl- 

2.  County  superintendent — ^Part  of  board  of      tlon  In  each  character  Is  separate  and  dia- 

education.  tlnct— Keller  vs.  Hewitt,   109  Cal.   146.  151. 

8.  Eule  of  board,  conflict  with  statute,  void.      41  Pac.  Rep.  871. 

1.  Applied,  cited,  construed,  referred  to»  *•  '^■*«  •'  board  for  conduct  of  Its  pro- 
etc  In:  Keller  vs.  Hewitt,  109  Cal.  146,  IBl,  ceedlngs  flxlngr  quorum  different  from  that 
41  Pac   Rep    871  (applied).  ®'  statute  is  void. — Malloy  vs.  Board  of  Ed- 

2.  Counter  .uperlntendent  la  Integral  part  "Cation.  102  Cal.  642,  644.  86  Pac.  Rep.  94g. 

§1769.    PRESIDENT  AND  EX  OFFICIO  SECBETABY  (repealed). 

History:  Enacted  March  12,  1872;  amended  February  14,  1876,  Code 
Amdts.  1875-6,  p.  28;  April  7,  1880,  Code  Amdta.  1880  (Pol.  pt),  p.  41; 
repealed  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  276. 

§  1770.  MEETINGS  OF  COTTNTY  BOASDS  OF  EDUCATION.  SPECIAL 
BCBETINOS.  (1)  Each  county  board  of  education  shall  meet  annually  at 
such  time  as  they  may  determine.  Special  meetings  may  be  called  by  the 
superintendent  whenever,  in  his  judgment,  the  exigencies  of  the  schools  may 
require  them  to  be  held.  Upon  the  request  of  any  three  members,  in  writing, 
the  superintendent  shall  call  a  special  meeting.  Notice  of  all  annual  meetings 
shall  be  given  by  the  secretary  at  least  ten  days  prior  to  the  time  of  meeting. 
No  business  shall  be  transacted  at  a  special  meeting,  except  as  provided  in 
subdivision  two  of  this  section,  other  than  such  as  may  be  specified  in  the 
call  of  the  secretary. 

(2)  [Examination  for  teacher's  certificate.]  At  the  annual  meeting  only, 
the  board  shall  examine  applicants  for  certificates  to  teach  in  the  public 
schools.  All  examination  papers  for  teachers'  certificates  shall  be  kept  on  file 
in  the  ofSce  of  the  superintendent  of  schools  for  at  least  one  year,  and  shall 
be  open  for  the  inspection  of  the  applicants  or  their  authorized  agents.  Cer- 
tificates upon  credentials  may  be  granted,  and  unexpired  certificates  may  be 
renewed,  at  any  meeting  of  the  board. 

(3)  [Compensation  of  members.]  The  board  of  supervisors  shall  allow  to 
each  member  of  the  county  board  of  education  a  compensation  of  five  dollars 
a  day  for  his  services  and  the  same  rate  of  mileage  as  is  allowed  to  the  mem- 
bers of  the  board  of  supervisors  of  the  county.  The  secretary  shall  be  allowed 
the  sum  of  five  dollars  per  day  for  the  actual  time  that  the  board  may  be  in 
session ;  said  compensation  of  the  members  of  the  board,  and  of  the  superin- 
tendent, shall  be  payable  out  of  the  same  fund  and  in  the  same  manner  as  the 
salary  of  the  superintendent  of  schools  is  paid. 

(4)  [Expenses  a  county  charge.]  All  expenses  for  printing  required  by  the 
county  board  of  education,  and  all  incidental  expenses  incurred  for  stationery 
or  other  purposes  in  the  performance  of  their  duties,  shall  be  audited  and  paid 
as  other  claims  against  the  general  fund  of  the  county  are  paid. 

History:  Enacted  March  12,  1872;  amended  lifarch  28,  1874,  Code 
Amdts.  1873-4,  p.  102;  March  16,  1878,  Code  Amdts.  1877-8,  p.  30;  April  7, 
1880,   Code  Amdts.   1880    (Pol.  pt.),  p.  41;    March  4,   1881,   Stats,   and 
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Amdts.  1881,  p.  44;  March  15,  1889,  Stats,  and  Amdts.  1889,  p.  191; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  258;  March  23,  1901,  Stats. 
and  Amdts.  1900-1,  pp.  670-671.     ' 


1.  Applied,  cited,  construed,  referred  to. 

2.  Compensation    of    boards    of    education — 

General  law. 
S.  County   government  act   of   1889  —  As  to 
the  effect  of. 

1.  Applied,   cltcdy  convtraed,  referred  to, 

etc..  In:  Banks  vs.  Yolo  County,  104  Cal. 
258.  259,  37  Pac  Rep.  900  (applied);  Thom 
V8.  County  of  Los  Angeles,  136  Cal.  376,  876, 
S9  Pac.  Rep.  18  (applied). 

2.  CompeaMitioii  of  board*  of  education* 


— Provision  fixing  same  is  general  law  of 
uniform  operation  and  applies  alike  to  all 
classes  of  counties  and  regulates  compen- 
sation in  proportion  to  duties. — Thom  vs. 
County  of  Los  Angeles,  136  Cal.  375,  378,  69 
Pac.  Rep.  18. 

8.     County    KOTemment    act    of    1889    did 

not  repeal  above  section  or  affect  compen- 
sation of  board  of  education. — Banks  vs. 
Yolo  County,  104  Cal.  268,  259,  37  Pac.  Repi 
900. 


§1771.  POWER  OP  COtJNTY  BOARDS  OP  EDUCATION.  County 
boards  of  education  have  power : 

(1)  To  adopt  rules  and  re^nilatioiis,  not  inconsistent  with  the  laws  of  this 
state,  for  their  own  government. 

(2)  To  prescribe  and  enforce  rules  for  the  examination  of  teachers,  to  ex- 
amine applicants  for  grammar  school  certificates  and  special  certificates,  and 
to  establish  a  standard  of  proficiency  which  will  entitle  the  person  examined 
to  a  certificate. 

(3)  [To  grant  limited  certificates.]  To  grant,  in  accordance  with  sections 
seventeen  hundred  and  seventy-two  and  seventeen  hundred  and  seventy-five 
of  this  code,  the  following  certificates,  renewable  at  the  option  of  the  board : 

(a)  High  school  certificates,  authorizing  the  holders  to  teach  in  any  high 
school  in  the  county ;  or  in  any  primary  or  grammar  school  in  the  countv. 

(b)  Grammar  school  certificates,  authorizing  the  holders  to  teach  in  any 
grammar  or  primary  school  in  the  county. 

(c)  Kindergarten-primary  certificates,  authorizing  the  holders  to  teach  in 
the  kindergarten  class  of  any  primary  school  in  the  county. 

(d)  Special  certificates,  authorizing  the  holders  to  teach  in  the  schools  of 
the  county  such  special  branch  or  branches  of  learning  and  in  such  grades  as 
are  named  in  such  certificates. 

(4)  [To  grant  permanent  certificates.]  To  grant,  in  accordance  with  subdi- 
vision four  of  section  seventeen  hundred  and  seventy-five  of  this  code,  perma- 
nent certificates  of  the  grade  and  kind  designated  therein.  Every  certificate 
that  is  not  a  permanent  certificate  shall  be  valid  for  six  years ;  provided,  that 
when  any  certificate  shall  be  granted  on  a  recommendation  that  has  been  given 
for  a  limited  period  only,  such  certificate  shall  not  be  valid  for  a  longer  period 
than  that  specified  in  the  recommendation.  All  certificates  must  be  issued 
upon  the  blank  forms  prepared  by  the  superintendent  of  public  instruction, 
and  must  have  the  impress  of  the  seal  of  the  board. 

(5)  To  adopt  a  list  of  books  and  apparatus  for  district  school  libraries,  and, 
except  in  cities  having  a  city  board  of  education,  to  prescribe  and  enforce  in 
the  public  schools  a  course  of  study  and.  the  use  of  a  uniform  series  of  text- 
books. 

(6)  To  revoke  or  suspend  for  immoral  or  unprofessional  conduct,  or  evi- 
dent unfitness  for  teaching,  the  certificates  granted  by  them. 

(7)  To  keep  a  record  of  their  proceedings. 

(8)  To  issue  diplomas  of  graduation  from  any  of  the  public  schools  of  the 
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county,  except  in  cities  having  boards  of  education,  which  diplomas  shall  be 
designed  by  the  superintendent  of  public  instruction,  and  be  distributed  as 
other  blanks  from  his  office.  Said  diplomas  of  graduation  shall  be  signed  by 
the  president  and  secretary  of  the  county  board  and  by  the  principal  of  the 
school. 

(9)  [To  adopt  and  use  seal— Printing.]  To  adopt  and  use,  in  authentication 
of  their  acts,  an  official  seal,  and  to  have  such  printing  done  as  may  be  neces- 
sary in  the  discharge  of  their  duties. 

History:  Enacted  March  12^  1872;  amended  April  1,  1876,  Code  Amdts 
1875-6,  p.  29;  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  41;  March  4* 
1881,  Stats,  and  Amdts.  1881,  pp.  44-45;  March  15,  3887,  Stats,  and  Amdts' 
1886-7,  pp.  129-130;  March  15,  1889,  Stats,  and  /  -ts.  1889  p  19*>.' 
March  20,  1891,  Stats,  and  Amdts.  1891,  p.  162;  March  23  1893  StatV 
and  Amdts.  1893,  p.  259;  March  23,  1901,  Stats,  and  Amdts  'l900-l' 
pp.  671-672.  ' 


1.  Applied,  cited,  construed,  referred  to. 

2.  Duties    of    board — Legislative    and    quasi- 

judicial. 

3.  Granting   certificates   as   teachers   without 

examination — Discretionary. 

4.  Granting     certificates     to     teach     special 

branches. 

5.  Befusing  certificate — In  what  cases  wrong- 

ful. 

6.  Begulations  must  conform  with  law — Ex- 

ample. 

7.  Text-books — Adoption  legislative  function. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Slnnott  vs.  Colom- 
bet.  107  Cal.  187,  192,  40  Pac.  Rep.  329.  28 
L.  R.  A.  694  (applied);  Keller  vs.  Hewitt. 
109  Cal.  146,  147.  41  Pac.  Rep.  871  (ap- 
plied);  Mitchell  vs.  WInnek,  117  Cal.  520, 
523,  527.  49  Pac.  Rep.  579  (construed);  Kem- 
ble  vs.  McPhalll.  128  Cal.  444.  447.  60  Pac. 
Rep.   1092    (construed). 

An  to  adoption  and  nse  of  text-booka,  see 
Const.  1879  art.  IX  8  7;  HEPTNING'S  GEN- 
ERAL  LAIVS  p.   Ixxxvil. 

2.  DUTIES   OF  BOARD   OF  EDUCATION 

are  legrislative  and  quasi-Judicial,  and  gren- 
eral  rule  Is  that  such  duties  cannot  be  dele- 
grated. — Webster  vs.  Board  of  Education,  140 
Cal.  331,  332.  73  Pac.  Rep.  1070. 

8.  GRANTING  OF  CERTIFICATES  AS 
TEACHERS  without  examination  In  certain 
instances  discretionary  and  permissive  with 
board  of  education,  and  mandamus  will  not 
lie  to  compel  board  to  Issue  such  certificate. 
— Kemble  vs.  McPhaill,  128  Cal.  444.  447, 
448.    60   Pac.    Rep.    1092. 


4.  GRANTING     OF     CERTIFICATES     TO 
TEACH  SUCH   SPECIAL,  BRANCHES  as  may 

be  required  by  board  is  within  power  of 
board  of  education.— Sinnott  vs.  Colombet 
107  Cal.  187,  192.  40  Pac.  Rep.  329.  28  U  R. 
A.   594. 

5.  REFUSING  TO   ISSUE   CERTIFICATE 

as  teacher  to  one  who  has  been  examined 
under  rules  of  board,  been  found  by  It  to 
be  proficient  in  all  studies  and  matters 
required  by  law  and  rules  of  bocrd.  and 
also  found  to  be  of  good  moral  character, 
is  not  within  discretion  of  board.  Board 
has  discretion  to  prescribe  and  enforce  rules 
for  examination  of  applicant  and  to  pre- 
scribe standard  of  efilclency.  but  havinir 
once  fixed  such  rules,  and  applicant  having 
complied  In  all  respects  with  them,  board 
has  no  arbitrary  power  to  say  that  certif- 
icate shall  not  issue,  and  mandamus  will  lie 
to  compel  its  issuance.— Keller  vs.  Hewitt 
109  Cal.  146.  147,  148,  41  Pac.  Rep.  871. 

6.  REGULATIONS  WHICH  CONFLICT 
WITH  LAW  of  this  state  cannot  be  adopted 
by  board  of  education.  Provision  requiring 
holder  of  diploma  of  state  normal  school 
to  have  one  year's  experience  in  teaching 
before  being  entitled  to  certificate  as 
teacher  is  contrary  to  provisions  of  9  1503 
of  this  code  and  void.— Mitchell  vs.  TTinnek, 
117  Cal.  520.  525.  527.  49  Pac.  Rep.  579. 

7.  TEXT-BOOKS.— Adoption  of,   !«   leyla- 
Intlve  function,  and   not  judicial,   exercised 
by  board  of  education.— People  ex  rel.  Coch- 
ran vs.  Board  of  Education.  54  Cal.  375,  375 
See   Tanner   vs.    Nelson.   126   Utah    226*  232 
70  Paa  Rep.  984. 


§  1772.  MAY  GRANT  CERTIFICATES  UPON  EXAMINATION.  County 
boards  of  education  may,  on  examination,  grant  certificates  as  follows : 

(1)  Grammar  school  certiiSicates :  To  those  who  have  passed  a  satisfactory 
examination  in  the  following  studies:  Reading,  English  grammar  and  ad- 
vanced composition,  English  and  American  literature,  orthography  and  defin- 
ing, penmanship,  drawing,  vocal  music,  bookkeeping,  arithmetic,  algebra  to 
quadratics,  plane  geometry,  geography  (physical,  political,  and  industrial), 
elementary  physics,  physiology  and  hygiene,  history  of  the  United  States  and 
civil  government,  history  (ancient,  medieval  and  modern),  school  law,  methods 
of  teaching. 
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(2)  Special  certificates:  To  those  who,  by  examination  or  any  credentials, 
or  by  both,  shall  satisfy  the  board  of  their  special  fitness  to  teach  one  or  more 
of  the  particular  studies  for  which  special  certificates  may  be  granted,  and 
'who  shall  satisfy  the  board  of  their  proficiency  in  English  grammar,  orthog- 
raphy, defining,  and  methods  of  teaching.  No  special  certificate  shall  be 
granted  to  teach,  in  any  school,  studies  other  than  drawing,  music,  physical 
culture,  and  commercial,  technical  or  industrial  work. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  102  j  February  14,  1876,  Code  Amdts.  1875-6,  p.  28; 
April  7,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  42;  March  15,  1889,  Stats, 
and  Amdts.  1889,  p.  193;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  260; 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  672. 

§  1773.  EXAMINATION,  HOW  CONDUCTED.  All  examinations  shall  be 
in  writing  in  answer  to  questions  formulated  by  the  board  of  education.  The 
said  board  shall  also  examine  all  applicants,  orally,  touching  the  questions 
asked  and  such  other  matters  in  connection  therewith  as  shall  have  a  tendency 
to  demonstrate  the  fitness  of  the  applicant  to  assume  the  duties  of  teacher.  The 
said  board  shall  ask  questions  of  practical  utility,  with  a  view  of  ascertaining 
the  knowledge  and  ability  of  the  applicant.    All  examinations  shall  be  public. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdta.  1873-4,  p.  103;  March  15,  1887,  Code  Aindta.  1SS6'7,  p.  130; 
March  15,  1889,  Stats,  and  Amdts.  1889,  p.  193. 

§  1774.  STANDING  TO  BE  INDORSED  ON  CERTIFICATE.  The  stand- 
ing of  each  applicant  in  each  study,  and  in  the  class,  must  be  indorsed  on  the 
back  of  each  certificate  issued  upon  examination,  otherwise  it  is  not  a  valid 
certificate. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code  Amdts. 
1880   (Pol.  pt.),  p.  42. 

§  1775.  COUNTY  BOARDS  OF  EDUCATION.  1.  County  boards  of  edu- 
cation may,  without  examination,  grant  certificates  as  follows: 

[High  school  certificates,  how  issued.]  (a)  High  school  certificates:  (1) 
To  the  holders  of  credentials  approved  by  the  state  board  of  education  in 
accordance  with  subdivision  two  of  section  fifteen  hundred  and  twenty-one  of 
this  code ;  (2)  To  the  holders  of  special  credentials  issued  by  said  state  board, 
in  accordance  with  said  subdivision;  (3)  To  holders  of  high  school  certificates 
issued  by  any  county,  or  city  and  county,  board  of  education  in  this  state; 
(4)  To  holders  of  normal  school  diplomas  accompanied  by  documents  from 
the  faculty  of  the  state  university,  provided  for  in  subdivision  five  of  section 
fifteen  hundred  and  three  of  this  code. 

[Grammar  school  certificates,  how  issued.]  (b)  Grammar  school  certifi- 
cates: To  the  holders  of  the  following  credentials:  (1)  Life  diplomas  or  cer- 
tificates of  any  state ;  provided,  the  state  board  of  education  in  this  state  shall 
have  decided  that  said  diplomas  or  certificates  represent  experience  and 
scholarship  equivalent  to  the  requirements  for  the  elementary  life  diploma  in 
California;  (2)  California  state  normal  school  diplomas,  San  Francisco  city 
normal  school  diplomas  heretofore  granted,  and  other  normal  school  diplomas ; 
provided,  that  the  state  board  of  ed^ucation  of  this  state  shall  have  rec- 
ommended the  normal  school  issuing  said  diploma  as  being  of  equal  rank 
with    the    state    normal    schools    of    California;     (3)    Diplomas    from    the 
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University  of  California,  or  from  any  other  university  that  shall  be 
declared  by  the  state  board  of  education  to  be  of  equal  rank  with  the  Univer- 
sity of  California,  when  the  holders  have  completed  the  prescribed  course  in 
the  pedagogical  department  of  the  state  university,  or  a  pedagogical  course 
that  said  state  board  shall  declare  to  be  equivalent  to  such  prescribed  course, 
and  have  been  recommended  by  the  faculty  of  the  university  issuing  such 
diploma;  (4)  Grammar  school  or  grammar  grade  certificates  of  any  county,  or 
city  and  county,  of  California. 

[Kindergarten-primary  certificates,  how  issued.]  (c)  Kindergarten-pri- 
mary certificates:  (1)  To  the  holders  of  kindergarten-primary  certificates  of 
any  county,  or  city  and  county,  of  California;  (2)  To  the  holders  of  diplomas 
of  graduation  from  the  kindergarten  department  of  any  state  normal  school 
of  this  state;  (3)  To  the  holders  of  credentials,  showing  that  the  applicsmt 
has  had  professional  kindergarten  training  in  an  institution  approved  by  the 
state  board  of  education,  and  also  general  education  equivalent  to  the  require- 
ments for  graduation  from  the  kindergarten  department  of  a  California  state 
normal  school ;  (4)  To  the  holders  of  special  kindergarten  certificates  of  any 
county  or  city  and  county  of  California  granted  prior  to  July  1, 1901 ;  provided 
that  the  holders  of  such  special  kindergarten  certificates  have  had  at  least 
two  years'  training  in  a  kindergarten  training  school  and  have  taught  for  a 
period  of  at  least  two  years  in  a  public  kindergarten  school  in  the  county  or 
city  and  county  wherein  such  special  kindergarten  certificates  were  granted. 

2.  [Grammar  school  certificates  granted  to  holders  of  primary  certificates, 
when.]  Grammar  school  certificates  may  be  granted  to  the  holders  of  primary 
grade  certificates  who  shall  pass  satisfactory  examinations  in  such  branches 
as  do  not  appear  on  their  certificates,  or  in  the  record  of  the  examination  upon 
which  the  original  certificate  was  granted. 

3.  [Valid  certificates  continued  in  force.]  All  certificates  and  diplomas  now 
valid  in  California  shall  continue  in  force  and  effect  for  the  full  term  for  which 
they  were  granted. 

County  boards  of  education  may  renew  any  certificate  issued  by  them  prior 
to  the  adoption  of  this  law,  and  now  in  force,  and  may  renew  certificates 
granted  by  authority  of  this  law. 

Renewed  certificates  shall  be  valid  for  a  period  equal  to  that  for  which  they 
were  originally  granted. 

4.  [Permanent  certificates,  issued  when.]  When  the  holder  of  any  certifi- 
cate or  state  diploma  shall  have  taught  successfully  in  the  same  county,  or 
city  and  county,  for  five  years,  the  board  of  education  of  such  county,  or  city 
and  county,  may  grant  a  permanent  certificate  of  the  kind  and  grade  of  the 
class  in  which  said  applicant  has  been  teaching,  valid  in  the  county,  or  city 
and  county,  in  which  issued,  during  the  life  of  the  holder,  or  until  revoked  for 
any  of  the  causes  designated  in  subdivision  four  of  section  seventeen  hundred 
and  ninety-one  of  this  code;  provided,  that  such 

Permanent  certificate  shall  in  no  case  be  of  a  higher  grade  than  the  grade  of 
the  certificate  or  state  diploma  on  which  the  teaching  has  been  done ;  and  for 
a  permanent  high  school  certificate  twenty  months  of  said  teaching  shall  have 
consisted  of  regular  high  school  work;  and  provided  further,  that 
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A  oertiflcate  when  remewBd  the  second  time^  or  any  time  thereafter,  shall 
become,  by  such  renewal,  a  permanent  certificate,  if  the  holder  of  said  certifi- 
cate shall  have  complied  with  all  of  the  conditions  of  this  subdivision. 

5.  [Permanent  certiflcate  issued  to  holder  of  university  diploma  —  Valid 
nntil  revoked.]  Whenever  any  holder  of  a  diploma  from  the  state  university, 
or  from  any  other  university  that  shall  be  declared  by  the  state  board  of  edu- 
cation to  be  of  equal  rank  with  the  state  university,  shall  present  to  said  state 
board  satisfactory  evidence  of  having  had  two  years'  successful  experience  as 
a  teacher,  subsequent  to  graduation,  accompanied  by  satisfactory  evidence 
that  such  holder  has  completed  the  prescribed  course  in  the  pedagogical  de- 
partment of  the  University  of  California,  or  a  pedagogical  course  equivalent 
thereto,  the  state  board  of  education  shall  grant  to  the  holder  of  said  univer- 
sity diploma  a  document  signed  by  the  president  and  secretary  of  the  state 
board,  showing  such  fact,  and  said  diploma,  accompanied  by  said  document  of 
the  state  board  attached  thereto,  shall  become  a  permanent  certificate  of  quali- 
fication to  teach  in  any  grammar  or  primary  or  high  school  in  the  state,  valid 
until  such  time  as  the  said  document  shall  be  revoked  by  said  state  board  of 
education,  for  any  of  the  causes  shown  [provided]  in  subdivision  four  of  sec- 
tion seventeen  hundred  and  ninety-one  of  this  code. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Admts.  1873-4,  p.  103;  February  14,  1876,  Ck)de  Amdts.  1875-6,  p.  29; 
March  30,  1878,  Code  Amdts.  1877-8,  p.  30;  April  J.  1880,  Code  Amdts. 
1880  (Pol.  pt.)y  p.  42;  March  4,  1881,  Stats,  and  Amdts.  1881,  p.  45; 
March  15,  1889,  Stats,  and  Amdts.  1889,  p.  193;  March  20,  1891,  Stats, 
and  Amdts.  1891,  p.  163;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  260; 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  673;  March  20,  1905,  Stats. 
and  Amdts.  1905,  pp.  488-490. 

cation. — Kemble  vs.  McPhain,  128  Cal.   444, 
447.   448,   60   Pac   Rep.   1092. 

S.  GRANTING  OP  COUNTY  CERTIFI- 
CATBS  ^WITHOUT  BXAMINATION  is  dis- 
cretionary with  county  board.  ProvlBiona 
of  this  section  permittingr  grantins  of  such 
certificates  is  not  mandatory,  and  manda- 
mus will  not  lie  to  compel  board  to  issue 
such  certificate. — Kemble  vs.  McPhaill,  128 
Cal.  444,  448,  60  Pac.  Rep.  1092. 

4.  THB  LOCAL  SYSTBSI  OF  COMMON 
SCHOOLS  apparently  provided  by  Const 
1879  has  changred  to  state  system  by  new 
section  (S  7  art.  IX  of  Const.  1879,  added  in 
1884).— -Mitchell  vs.  Wlnnek,  117  Cal.  620, 
626,  49  Pac  Rep.  679. 

5.  PRESS CRIBINO  TO  "WHOM  AND  UPON 
lllr'HAT  CONDITION  CERTIFICATES  shall 
be  granted  is  within  power  of  legrlslature. 
County  board  of  education  has  no  power  to 
adopt  rule  inconsistent  with  any  legislative 
enactment  or  to  prescribe  requirements  not 
Intended  by  legrislature. — Mitchell  vs.  Wln- 
nek, 117  Cal.  620,  624,  626,  49  Pac.  Rep.  679. 


1.  Applied,  cited,  eonstmed,  referred  to. 

2.  Compulsory   issuance   of   certificate  —  Not 

required. 

3.  Granting   county   certificates    without    ex- 

amination— ^Discretionary. 

4.  Local   system    of    common    schools — State 

system. 

5.  Prescribing   conditions   for   granting   cer- 

tificates— Legislative  function. 

1.  APPLIED,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Mitchell  vs.  Wlnnek, 
117  Cal.  520.  524,  49  Pac.  Rep.  679  (con- 
strued); Kemble  vs.  McPhaill.  128  Cal.  444, 
445,  446.  448,  60  Pac.  Rep.  1092   (construed). 

As  to  couaty  boardii  baTims  bo  power  to 
adopt  resalattoaa  lacoaaiateat  witli  lawo  of 
tkls  state,  see  ante  8 1771  and  note. 

X  C0MPUL80RT  ISSUANCE  OF  CER- 
TIFICATES In  all  Instances  mentioned  in 
this  section  would  allow  county  having 
least  requirements  to  issue  certificate  which 
would  have  to  be  recognised  in  every  other 
county  and  would  lower  standard   of  edu- 


§1776.    MEMBERS    OF    BOARD    PROHIBITED    FROM    PREPARING 
ANT  ONE  FOR  EXAMINATION  FOR  TEACHER'S  CERTIFICATE.    Any 

member  of  a  county  board  of  education  or  of  a  city  board  of  examination  who 
shall,  except  in  the  regular  course  of  study  in  the  public  schools,  teach  any 
classes  where  pupils  are  given  special  instruction  to  prepare  them  for  passing 
examination  to  obtain  teachers'  certificates,  or  who  shall   give  special  in- 
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struction  to  any  person  preparing  for  examination  to  obtain  a  teacher's  certifi- 
cate, shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof, 
his  office  shall  be  declared  vacant.  No  certificate  shall  be  issued  to  any  appli- 
cant who  has  received  special  instructions,  when  preparing  for  examination, 
from  any  member  of  a  county  board  of  education,  or  of  a  city  board  of  ex- 
amination. 

History:  Enacted  March  12,  1872;  repealed  March  28  1874,  Code 
Amdts.  1873-4,  p.  111.  Present  section  enacted  March  15,  1889,  Stats,  and 
Amdts.  1889,  p.  196;  amended  March  23,  1893,  Stats,  and  Amdts.  1893, 
p.  261. 

§1777.    COMPENSATION  OP  BOABD  (repealed). 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  103;  repealed  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt), 
p.  47. 

§1778.  PERMANENT  CEKTIFICATES  TO  TEACHERS,  WHO  HAT 
ISSUE.  County  or  city  and  county  boards  of  education  shall  have  the  power 
to  issue  permanent  certificates  valid,  within  the  county  or  city  and  county  in 
which  issued,  during  the  life  of  the  holder,  or  until  revoked  for  any  of  the 
causes  shown  [provided]  in  subdivision  four  of  section  seventeen  hundred  and 
ninety-one  of  this  code.  Said  permanent  certificates  shall  be  issued  on  the  fol- 
lowing credentials  and  conditions: 

1.  [Credentials  and  conditions.]  Whenever  the  holder  of  any  certificate 
shall  have  taught  successfully  in  the  same  county  or  city  and  county  for  five 
years  the  board  of  education  of  said  county  or  city  and  county  may,  in  addition 
to  or  in  place  of  the  renewal  of  such  certificate,  grant  a  permanent  certificate 
of  the  kind  and  grade  of  the  class  in  which  said  applicant  has  been  teaching; 
provided,  that  in  the  issuance  of  a  permanent  high  school  certificate  at  least 
twenty  months'  successful  high  school  experience,  taught  upon  a  high  school 
certificate,  shall  be  included  in  the  five  years'  experience  required. 

2.  Whenever  the  holder  of  any  certificate  shall  have  successfully  completed 
five  years  of  successful  experience  in  any  county  or  city  and  county,  the  board 
of  education  of  said  county  or  city  and  county  may,  upon  application  and 
under  the  other  conditions  named  in  this  section,  grant  to  said  applicant  a 
permanent  certificate. 

3.  Whenever  the  holder  of  any  life  or  educational  diploma  shall  have  com- 
plied with  the  conditions  as  enumerated  in  subdivision  one  of  this  section,  the 
said  board  of  education  shall,  without  fee,  issue  upon  application,  a  permanent 
certificate  of  the  grade  of  said  life  or  educational  diploma. 

4.  No  permanent  certificate  shall  be  of  a  higher  grade  or,  if  special,  of  a 
different  kind  from  the  certificate  upon  which  granted. 

5.  Upon  the  presentation  of  any  certificate,  except  the  primary  grade,  for 
renewal  for  the  second  time,  or  for  any  time  thereafter,  the  board  of  education, 
in  renewing  said  certificate  shall,  by  such  renewal,  cause  such  certificate  to 
become  permanent;  provided,  the  applicant  for  said  renewal  shall  have  com- 
plied with  the  other  conditions  of  this  section. 

(b)  And  it  shall  be  the  duty  of  the  county  superintendent  to  attach  to  said 
certificate  a  document  giving  it  the  full  force  and  effect  of  a  permanent  cer- 
tificate within  said  county  or  city  and  county. 

6.  Each  applicant  for  a  permanent  certificate  must  present  to  the  county  or 
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city  and  county  board  of  education  satisfactory  evidence  of  the  experience 

upon  which  said  permanent  certificate  may  be  issued. 

7.  [Form  of  certificate.]    All  permanent  certificates  shall  be  upon  blank 

forms  prepared  by  the  state  superintendent  of  public  instruction. 

History:   Enacted  March  23,  1901,  Stats,  and  Amdts.  1900-1,  pp.  665-666; 
In  effect  immediately. 


ARTICLE  XVn. 

CITY  BOARDS  OP  EXAMINATION. 

1 1787.     City  and  county  boards  of  examina-  §  1791.  General  powers. 

tion.  §  1792.  Benewal  of  certificates. 

$1788.     Who  constitute  board.  §1793.  Eligibility  of  holders  of  certificates; 
§  1789.     Chairman.  where  may  teach. 

§  1790.     Meetings  and  examinations.  S  1794.  Compensation  allowed. 

§  1787.  CITY  AND  COTTNTY  BOARDS  OF  EXAMINATION.  In  every 
city  of  the  first,  second  or  third  class,  having  a  board  of  education,  and  in 
every  city  and  county,  there  may  be  a  city,  or  city  and  county,  board  of  exam- 
ination. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  42;  March  4,  1881,  Stats,  and  Amdts.  1881,  p.  45; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  261;  March  23,  1901,  Stats, 
and  Amdts.  1900-1,  p.  674. 

§1788.  WHO  CONSTITUTE  BOARD.  Each  city,  or  city  and  county, 
board  of  examination  shall  consist  of  the  city,  or  city  and  county,  superin- 
tendent of  schools,  and  four  other  members,  residents  of  such  city,  or  city  and 
comity,  all  of  whom  shall  be  experienced  teachers,  elected  by  the  city,  or  city 
and  county  board  of  education,  unless  otherwise  provided  by  law  and  holding 
office  for  four  years. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code  Amdts. 
1880  (Pol.  pt),  p.  42;  March  4,  1881,  Stats,  and  Amdts.  1881,  p.  45; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  261;  March  23,  1901,  Stats, 
and  Amdts.  1900-1,  p.  674. 

§1789.  CHAIRMAN.  The  city,  or  city  and  county,  superintendent  of 
schools  is  chairman  of  the  city,  or  city  and  county,  board  of  examination. 

History:  Enacted  March  12,  1872;  amended  March  4,  1881,  Stats,  and 
Amdts.  1881,  p.  46;    March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  675. 

§1790.  MEETINGS  AND  EXAMINATIONS.  The  city,  or  city  and 
county,  board  of  examination  must  meet  and  hold  examinations  for  the  grant- 
ing of  teachers'  certificates  annually,  at  such  times  as  they  may  determine. 
They  may  also  hold  monthly  meetings  for  the  transaction  of  such  other  busi- 
ness as  mav  come  before  them. 

Special  meetings  may  be  called  by  the  city,  or  city  and  county,  superin- 
tendent, when  in  his  judgment  the  same  are  necessary;  and  on  the  recom- 
mendation, in  writing,  of  any  three  members  of  the  board,  the  city,  or  city  and 
county,  superintendent  shall  call  a  special  meeting.  No  business  shall  be 
transacted  at  any  special  meeting  except  such  as  is  indicated  in  the  call  there- 
for; and  of  all  such  meetings,  due  notice  shall  be  given  to  each  member  of  the 
board. 

The  place  of  meeting  shall  be  desio^nated  by  the  chairman.    The  meetings  of 
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the  city,  or  city  and  county,  board  of  examination  shall  be  public  and  a  record 
of  their  proceedings  shall  be  kept  in  the  office  of  the  city,  or  city  and  county, 
superintendent  of  schools. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  103;    March  30,  1878,  Code  Amdts.  1877-8,  p.  31;   April  7, 

1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  42;    March  4,  1881,  Stats,  and  Amdts. 

1881,  p.  46;    March  23,  1893,  Stats,  and  Amdts.  1893,  p.  261;    March  23, 
1901,  Stats,  and  Amdts.  1900-1,  p.  675. 

§1791.     GENEBAL  POWEBS*    Each  city,  or  city  and  county,  board  of 
examination  has  power: 

1.  To  adopt  rules  and  reg^ations,  not  inconsistent  with  the  laws  of  this 
state,  for  its  own  government  and  for  the  examination  of  teachers. 

2.  To  examine  applicants,  and  to  prescribe  a  standard  of  proficiency  which 
may  entitle  the  person  examined  to  receive:  (a)  A  city,  or  city  and  county, 
grammar  school  certificate,  valid  for  six  years,  authorizing  the  holder  to  teach 
any  primary  or  grammar  school  or  class  in  such  city,  or  city  and  county; 
(b)  A  city,  or  city  and  county,  special  certificate,  valid  for  six  years,  author- 
izing the  holder  to  teach  such  special  subjects  in  any  school  of  the  city,  or  city 
and  county,  and  in  such  grades  as  are  designated  in  such  certificate.  Appli- 
cants for  special  certificates  by  examination  or  any  credentials,  or  by  both, 
shall  satisfy  the  board  of  their  special  fitness  to  teach  one  or  more  of  the 
particular  studies  for  which  special  certificates  may  be  granted,  and  shall 
satisfy  the  board  of  their  proficiency  in  English  grammar,  orthography,  de- 
fining, and  methods  of  teaching.  No  special  certificates  shall  be  granted  to 
teach,  in  any  school,  studies  other  than  drawing,  music,  physical  culture,  and 
commercial,  technical  or  industrial  work. 

The  board  of  examination  shall  report  the  result  of  the  examination  to  the 
city,  or  city  and  county,  board  of  education ;  and  said  board  of  education  shall 
thereupon  issue  to  the  successful  applicants  the  certificates  to  which  they  shall 
be  entitled. 

3.  [To  recommend  revocation  of  certificate — Grounds  for.]  For  immoral 
or  unprofessional  conduct,  profanity,  intemperance,  or  evident  unfitness  for 
teaching,  to  recommend  to  the  city,  or  city  and  county,  board  of  education, 
the  revocation  of  any  certificates  previously  granted  by  said  board  of  educa- 
tion in  such  city,  or  city  and  county. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
AmdtB.  1873-4,  p.  104;  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  42; 
March  4,  1881,  Stats,  and  Amdts.  1881,  p.  46;  March  20,  1891,  Stats,  and 
Amdts.  1891,  p.  163;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  262; 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  675. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Benefit  of  pupils — Beason  for  schools. 

3.  City  charter — Provision  must  conform  with 

law. 

4.  Reduction  of  number  of  classes — ^Power  of 

board. 

5.  Eemoval  of  teacher — ^Power  of  board. 

1.  APPLIED,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc..  in:  Bates  va.  Board  of 
Education,  139  Cal.  145,  148.  72  Pac.  Rep. 
t07  (construed);  McKenzle  vs.  Board  of 
Education  (Cal.  Aufir.  22,  1906),  82  Pac.  Rep. 
892   (construed). 


As  to  ellgrlblUty  and  dlsmlwuil  of  teaekcM* 

see  post  S  1793  and  note. 

2.  BENEFIT  OF  PUPILS  and  resulting 
benefit  to  their  parents  and  community  At 
largre,  and  not  benefit  of  teachers.  Is 
reason  for  creation  and  support  of  pub- 
lie  schools.  As  some  teachers  are  better 
adapted  to  perform  their  duties,  board  to 
whom  law  intrusted  managrement  of  schools 
should  have  discretion  in  assignment  of 
teachers  to  different  work  as  well  as  In 
their  employment  in  first  Instance. — Bates 
vs.  Board  of  Education,  189  Cal.  145,  14ti 
149,  72  Pac.   Rep.   907. 
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S.  CITY  CHARTER  CANNOT  CONTAIN 
PROVISIONS  In  conflict  with  greneral  law, 
but  may  provide  only  for  matters  not 
enumerated  by  general  law  and  not  in  con- 
flict therewith. — McKenzle  vs.  Board  of  Ed- 
ucation of  San  Francisco  (Cal.  Ausr.  12, 
1905),  82   Pac.   Rep.   392. 

4.  REDUCTION  OF  THE  NUMBER  OP 
CLASSES  in  public  schools  in  interest  of 
economy  and  for  other  efficient  reasons  is 
within  power  of  board  of  education,  and  it 
inevitably  follows  that  board  must  possess 
power  to  determine  what  teacher  in  such  an 


event  shall  be  retired.  Teacher  so  retired 
could  not  draw  pay  without  performing  any 
service. — Bates  vs.  Board  of  Education,  139 
Cal.  145,  148,  72  Pac.  Rep.  907. 

Comparei    Kennedy   vs   Board   of  Educa- 
tion, 82  Cal.  483,  22  Pac.  Rep.  1042. 

5.  REMOVAL.  OF  TEACHER  FOR  CAUSE 

without  formal  complaint  by  superintendent 
of  schools,  though  charter  provides  teacher 
must  be  so  charged,  is  within  power  and 
jurisdiction  of  board  of  education  under 
this  section. — McKenzle  vs.  Board  of  Edu- 
cation (Cal.  Aug.  22,  1905),  82  Pac  Rep.  392. 


§1792.  RENEWAL  OP  CERTIFICATES.  The  city,  or  city  and  county, 
boards  of  examination  may  also  recommend  the  granting  of  city,  or  city  and 
county,  certificates,  and  the  renewal  thereof,  in  the  manner  provided  for  the 
g^ranting  and  renewal  of  county  certificates  by  county  boards  of  education  in 
section  seventeen  hundred  and  seventy-five  of  this  code. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  104;  January  20,  1876,  Code  Amdts.  1875-6,  p.  30; 
March  4,  1881,  Stats,  and  Amdts.  1881,  p.  46;  March  15,  1889,  Stats,  and 
Amdts.  1889,  p.  193;  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  164; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  262;  March  23,  1901,  Stats, 
and  Amdts.  1900-1,  p.  676. 

§1793.  ELIGIBILITY  OF  HOLDERS  OF  CERTIFICATES;  WHERE 
MAY  TEACH.  (1)  The  holders  of  city,  or  city  and  county,  certificates  are 
eligible  to  teach  in  the  cities,  or  cities  and  counties,  in  which  such  certificates 
were  granted,  in  schools  or  classes  of  grades  corresponding  to  the  grades  of 
roch  certificates,  and  when  elected  shall  be  dismissed  only  for  insubordination 
or  other  causes,  as  mentioned  in  section  seventeen  hundred  and  ninety-one  of 
this  code,  duly  ascertained  and  approved  by  the  boards  of  education  of  such 
cities,  or  cities  and  counties. 

(2)  [City  Buperintendent  of  schools.]  City  superintendents  of  public 
schools,  elected  by  city  boards  of  education,  shall  be  elected  for  a  term  of  four 
years,  and  said  city  boards  of  education  shall  have  full  power  to  fix  the  salary 
of  all  employees. 

(3)  [Holders  of  special  certificates.]  The  holders  of  special  city,  or  city 
and  county,  certificates  are  eligible  to  teach  the  special  branches  mentioned 
in  their  certificates,  in  the  grades  of  all  the  schools  in  the  city,  or  city  and 
county,  in  which  such  certificates  were  granted,  corresponding  to  the  grade 
of  said  special  certificates. 

History:  Enacted  March  12.  1872;  amended  March  SO,  1878,  Code 
Amdts.  1877-8,  p.  30;  repealed  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt.), 
p.  47.  Present  section  enacted  March  4,  1881,  Stats,  and  Amdts.  1881, 
p.  46;  amended  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  164;  March  23, 
1893,  Stats,  and  Amdts.  1893,  p.  262;  March  23,  1901,  Stats,  and  Amdts. 
1900-1,  p.  676;  In  effect  July  1,  1901. 


1.  Applied,  eited,  constmed,  referred  to. 

2.  Arrangement  oi  teachers — ^Discretion   of 

board. 
8.  City  certificates — ^Effect  of  holdingr. 

4.  Consolidation  of  classes — Power  of  board. 

5.  Dismissal  of  teachers. 

6.  Duties  of  boards  of  education — Rejjula- 

tion. 

7.  Election  and  salary  of  employees — Power 

of  board. 

8.  Period  for  which  teacher  may  be  elected. 

Pol.  c— 2« 


9.  Position  ceasinpr  to  exist. 

10.  Removal  of  teacher  from  grrade — Effect  of, 

11.  Retirement  of  teacher — When  possible. 

12.  Special  city  certificates — Effect  of  hold- 

ing. 

13.  Teacher  elected — Can  be  dismissed,  when. 

14.  Torra    of    one    year — Effect    of    election 

for. 

15.  Unassigned  list — Placing  teacher  on. 

16.  Vacations — Rules  regulating  same. 

17.  Vacation  allowed  by  board — Effect  of. 
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1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Kennedy  vs.  Board 
of  Education,  82  Cal.  483,  489,  491,  494,  496. 
22  Pac.  Rep.  1042  (construed);  City  of  San 
Dieero  vs.  Dauer,  97  Cal.  442.  444,  32  Pac. 
Rep.  661  (applied);  Marion  vs.  Board  of 
Education.  97  Cal.  606,  608,  32  Pac.  Rep.  643. 
20  L.  R.  A.  197  (construed);  Fairchlld  vs. 
Board  of  Education,  107  Cal.  92,  94,  40  Pac. 
Rep.  26  (construed);  Bates  vs.  Board  of 
Education.  139  Cal.  145.  147.  148,  72  Pac. 
Rep.  907  (construed);  Stockton  vs.  Board 
of  Education,  145  Cal.  246,  247,  78  Pac.  Rep. 
730  (construed);  Bradley  vs.  Board  of 
Education  (Cal.  Juno  22,  1905),  81  Pac.  Rep. 
1036,  1037  (construed);  McKenzie  vs.  Board 
of  Education  (Cal.  Augr.  12,  1905),  82  Pac. 
Rep.   392    (construed). 

As  to  general  power*  of  board  of  ednca* 
tloa,  see  ante  S8  1617,  1791  and  notes. 

2.  ARRANGEMENT  OF  TEACHERS  and 

asslgrnment  of  them  to  different  portions 
of  work  In  hand  is  within  proper  discretion 
of  board  of  education.  Public  schools 
should  be  managred  for  benefit  of  pupils 
and  community  at  largre  and  not  for  teach- 
ers.— Bates  vs.  Board  of  Education,  139  Cal. 
145.  148.  149.  72  Pac.  Rep.  907. 

S.  «CITY»»  OR  "CITY  AND  COUNTY»» 
CERTIFICATE,  teacher  who  has  never  held 
same  does  not  come  within  provisions  of 
above  section  and  may  be  removed  at  end 
of  any  school  year. — Stockton  vs.  Board  of 
Education,  145  Cal.  246,  247.  249,  78  Pac. 
Rep.  730. 

4.  CONSOLIDATION  OF  CLASSES  by 
board  of  education  when  in  its  Judgment 
such  step  is  necessary  is  within  its  powers. 
— Bates  vs.  Board  of  Education,  139  Cal. 
145.  147,  72  Pac.  Rep.  907. 

5.  DISMISSAL  OF  TEACHERS  for  cer- 
tain causes  is  within  power  of  board.  Pro- 
vision of  city  charter  requiring  formal 
complaint  by  superintendent  of  schools  be- 
fore investigation  Into  such  matters  by 
board  is  contrary  to  general  law,  and  in- 
valid.— ^McKenzie  vs.  Board  of  Education, 
San  Francisco  (Cal.  Aug.  12,  1905),  82  Pac. 
Rep.    392. 

6.  DUTIES  OF  BOARDS  OF  EDUCATION 
are  regulated  by  general  laws  passed  by 
legislature,  which  control  any  conflicting 
provisions  of  city  charters,  but  charters 
may  contain  additional  provisions  or  pro- 
vide for  matters  not  enumerated  in  gen- 
eral law  so  long  as  they  do  not  conflict.— 
McKenzie  vs.  Board  of  Education  (Cal.  Aug. 
12.  1905).  82  Pac.  Rep.   392. 

7.  ELECTION  OF  CITY  SUPERINTEND- 
ENT OF  SCHOOLS  and  flxing  salary  of  his 
employees,  by  board  of  education,  as  pro- 
vided by  this  section,  cannot  be  affected 
by  provisions  of  city  charter. — City  of  San 
Diego  vs.  Dauer,  97  Cal.  442.  444,  32  Pac. 
Rep.   561. 

8.  PERIOD  FOR  WHICH  TEACHER 
MAY  BE  ELECTED,  whether  for  one  month 
or  year  or  life.  Is  at  discretion  of  board 
of  education. — Marlon  vs.  Board  of  Educa- 
tion. 97  Cal.  606.  609,  82  Pac.  Rep.  643,  20 
T^    R.    A.    197. 


9.  POSITION  CEASING  TO  EXIST  from 
any  cause,  a  teacher  affected  by  such  cir- 
cumstance has  no  right  to  further  employ- 
ment or  salary. — Bates  vs.  Board  of  Educa- 
tion. 139  Cal.  145,  147.  72  Pac.  Rep.  f07. 

10.  REMOVAL  OF  TEACHER  ITROM 
GRADE  in  which  her  certificate  by  statute 
entitled  her  to  teach  Is  as  much  violation 
of  statute  as  if  she  had  been  dismissed  and 
not  given  another  position. — Kennedy  vsl 
Board  of  Education,  82  Cal.  483,  489,  4fO. 
22   Pac.   Rep.   1042. 

11.  RETIREMENT  OF  TEACHER— When 

made  necessary  by  reason  of  consolidation 
of  classes  or  discontinuance  of  a  school  or 
class,  board  has  power  to  determine  w^hat 
teacher  shall  be  retired. — Bates  vs.  Board 
of  Education,  139  Cal.  145,  147,  72  Pac  Rep 
907. 

12.  SPECIAL      CITY      CERTIFICATES  — 

Holders  thereof  do  not  come  within  pro- 
tection of  this  section  providing  that 
holders  of  city  certificates  shall  be  dis- 
missed only  for  Insubordination  or  other 
causes  as  mentioned  in  8 1791  ante.  The 
position  of  special  teacher  may  be  declared 
vacant  and  she  be  dismissed  without  an\ 
charge  or  qomplalnt. — Bradley  vs.  Board 
of  Education  (Cal.  June  22,  1905),  81  Pac 
Rep.   1036. 

IS.  TEACHER  ELECTED  CAN  BE  DIS- 
MISSED ONLY  for  violation  of  rules  of 
board  of  education,  or  for  incompetency,  oi 
unprofessional  or  immoral  conduct.  The 
board  may  have  power  to  limit  term  of  ser- 
vice of  teacher  by  express  contract,  but 
one  elected  without  limitation  of  time  can- 
not be  dismissed  except  for  causes,  above 
mentioned. — Kennedy  vs.  Board  of  Educa- 
tion. 82  Cal.  483.  489.  490,  22  Pac.  Rep.  1042. 

14.  TERM  OF  ONE  YEAR  —  Teacher 
elected  therefor,  though  continuing  to  hold 
employment  for  two  additional  years  with- 
out new  election,  is  not  elected  for  life, 
but  may  be  dismissed  after  expiration  of 
year.  An  innocent  belief  of  teacher  that 
she  was  elected  for  life  cannot  affect  case. 
— Marion  vs.  Board  of  Education,  97  Cal. 
606.  608,  609.  82  Pac  Rep.  643,  20  Li.  R.  A 
197. 

15.  UNASSIGNED  LIST,  placing  teacher 
upon  is  not  a  dismissal  of  teacher  nor 
revocation  of  certificate. — Bates  vs.  Board 
of  Education,  139  Cal.  145,  148,  72  Pac.  Rep. 
907. 

16.  VACATIONS  AND  LEAVES  OF  AB- 
SENCE— Reasonable  rules  regulating  same 
may  be  made  by  board  of  education, 
but  It  may  not  make  rule  providing,  as  an 
implied  condition  of  accepting  vacation. 
that  teacher  shall  run  risk  of  forfeiting 
school  or  salary.  Such  rule  is  in  contra- 
vention of  above  section  for  reason  that 
enforcing  condition  would  accomplish  by 
Indirection  that  upon  which  statute  has 
placed  its  ban. — Fairchlld  vs.  Board  of  Edu- 
cation.  107  Cal.   92,  93,   94.  40  Pac.  Rep.  SS. 

17.  VACATION  ALLOIVED  BY  BOARD. 

teacher  upon  return  from  same  is  entitled 
to  enter  upon  performance  of  duties  In 
grade  equal  to  one  previously  filled  and  tt 
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receive  same  compensation.  To  fill  her  less  pay,  to  a  substitute  class,  Is  void  act. — 
position  by  election  while  she  was  away  Fairchild  vs.  Board  of  Education,  107  Cal. 
oD  leave  of  absence,  or  to  assigrn  her,  under       92,  40  Pac.  Rep.   26. 

§  1794.  COMPENSATION  ALLOWED.  The  members  of  the  city  board  of 
examination  shall  receive  such  compensation  as  may  be  allowed  them  by  the 
city  board  of  education,  payable  out  of  the  city  school  fund. 

History:    Enacted  March  12,  1872;    amended  March  4^  ISSl,  Stats,  and 
Amdta.  1881,  p.  47. 

ARTICLE  XVm. 

COUNTY  SCHOOL  TAX. 

$1817.    Public   schools,   county   superintend-  $  1818a.  Special  fund  for  payment  of  teat  ners' 

ent  of,  to  estimate  county  school  salaries. 

tax.  51819.    Duty  of  auditor  if  supervisors  fail 

nS18.    Levy  and  collection  of  tax.     Bate,  to  make  levy. 

how  determined.  S  1820.    Disposition  of  proceeds  of  tax. 

§1817.  PUBLIC  SCHOOLS,  COUNTY  SUPEBINTENDENT  OF,  TO 
ESTIMATE  COUNTY  SCHOOL  TAX.  The  county  superintendent  of  every 
county,  and  of  every  city  and  county,  must,  at  least  fifteen  days  before  the 
first  day  of  the  month  in  which  the  board  of  supervisors  of  such  county,  or 
city  and  county,  is  required  by  law  to  levy  the  amount  of  taxes  required  for 
county,  or  city  and  county  purposes,  furnish  to  the  board  of  supervisors  and 
to  the  auditor,  respectively,  an  estimate  in  writing  of  the  minimum  amount  of 
county  or  city  and  county  school  fund  needed  for  the  next  ensuing  school  year. 
This  amount  he  must  compute  as  follows : 

1.  [To  ascertain  the  number  of  teachers.]  The  county  superintendent  of 
every  county  and  of  every  city  and  county  must  ascertain  in  the  manner  pro- 
vided for  in  subdivisions  one  and  two  of  section  eighteen  hundred  and  fifty- 
eight,  of  the  Political  Code,  the  total  number  of  teachers  for  the  county,  or 
the  city  and  county. 

2.  [To  calculable  the  amount  required  per  teacher— Maximum  rate.]  The 
county  superintendent  of  every  county  and  of  every  city  and  county  must 
calculate  the  amount  required  to  be  raised  at  five  hundred  and  fifty  dollars 
per  teacher.  Prom  this  amount  he  must  deduct  the  total  amount  received  from 
state  apportionments  for  the  next  preceding  school  year  and  the  remainder 
shall  be  the  minimum  amount  of  county,  or  city  and  county  school  fund 
needed  for  the  ensuing  school  year;  provided,  that  if  this  amount  is  less  than 
suflScient  to  raise  a  sum  equal  to  seven  dollars  for  each  census  child  in  the 
county,  or  city  and  county,  then  the  minimum  amount  shall  be  such  sum  as 
will  be  equal  to  seven  dollars  for  each  census  child  in  the  county,  or  city  and 
county;  but  in  no  case  shall  the  rate  of  tax  levied  for  county  or  city  and 
county  school  purposes  in  any  one  year  exceed  fifty  cents  on  each  one  hundred 
dollars  of  taxable  property  in  the  county  or  city  and  county. 

History:  Enacted  March  28.  1874,  Code  Amdts.  1873-4,  p.  105;  amended 
April  7,  1880,  Code.  Amdts.  18?0  (Pol.  pt.),  p.  43;  March  15,  1889,  Stats, 
and  Amdts.  1889,  p.  194;  March  23,  1893.  Stats,  and  Amdts.  1893,  p.  263; 
March  16,  1903,  Stats,  and  Amdts.  1903,' p.  162;  March  21,  1905,  Stats, 
and  Amdts.  1905,  p.  625 ;  in  efFect  immediately. 

1.  Applied,  cited,  constmed,  referred  to.  7,  8.  Delegation  of  power — Taxation — ^Void. 

2.  Advisory    power    of    superintendent    of  9.  Taxation  purefy  legislative. 

schools — As  to  taxes.  10.  Taxation — Purposes   for  which   may    be 

a-6.  Delegating  authority — Taxation  —  Valid.  imposed. 
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1.  APPLIED,  GITEDy  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Kennedy  vs.  Miller, 
97  Cal.  429,  436,  32  Pac.  Rep.  558  (cited); 
McCabe  vs.  Carpenter,  102  Cal.  469,  472,  36 
Pac.  Rep.  836  (construed);  People  ex  rel. 
PIxley  vs.  Lod!  Higrh  S.  DIst.,  124  Cal.  694, 
697.   57  Pac.  Rep.   660    (construed). 

Aa  to  control  of  funds  of  school  districts, 
see  Const.  1879  art.  XI  516;  HENNING'S 
GENERAL.   LAWS   p.   xclil. 

As  to  county  superintendent  of  schools 
fipportlonlns:  school  moneys  of  conntyy  see 
ante  91543. 

As  to  duty  of  superintendent  of  public 
Instruction  to  apportion  state  school  fnnd^ 
see  ante  9^532  subd.  4. 

As  to  elections  to  determine  district 
school  tax,  see  post  991830-1839  and  notes. 

As  to  Kcneral  duties  of  boards  of  educa- 
tion In  regard  to  school  money**  see  ante 
91617. 

As  to  sreneral  duties  of  school  superin- 
tendents In  regard  to  school  funds,  see  ante 
91543. 

As  to  powers  and  limitations  of  the  lesl*- 
lature  as  to  taxation,  see  Const.  1879  art. 
XI  912;  HENNING'S  GENERAL  LAW^S  p. 
xcll. 

As  to  supervisors  reirulatlns  county  rate 
of  taxation,  see  post  9  3714. 

As  to  support  of  hlgrh  schools  by  taxation, 
see  ante  91670  subds.  14,  15,  16,  17.  18.  19. 
91671  subds.  4,  5,  6.  7  and  notes. 

As  to  use  of  school  moneys,  see  ante 
91621. 

2,  ADVISORY  POWER  OP  SUPERIN- 
TENDENT OF  SCHOOLS  to  estimate 
amount  of  school  tax,  leaving  with  super- 
visors power  to  absolutely  determine 
amount  and  levy  tax  sufficient  for  such 
purpose,  is  not  delegration  of  legislative 
power  to  such  superintendent  and  Is  valid. 
— People  ex  rel.  Pixley  vs.  LodI  Hlgrh  S. 
DLst..   124  Cal.   694,   697,   57  Pac.  Rep.   660. 

8.  DELEGATING  AUTHORITY  TO  THE 
HOARD  OF  EQUALIZATION  to  make  an 
allowance  for  delinquency  in  collection  of 
taxes.  In  making  their  calculations.  Is 
proper  delegration  by  legislature,  as  it  only 
authorizes  to  do  those  things  which  It 
might  properly,  yet  cannot  understandlngly 


or  advantageously,  do  Itself. — Savings  &  I* 
Soc.  vs.  Austin,  46  CaL  415,  476-481  (by 
divided   court). 

4.  0\'erruledt  Houghton  vs.  Austin.  47 
Cal.   646,   650    (by  divided  court). 

B.  DELEGATION  OF  PO\%''ER  to  state 
board  of  equalization  to  determine  and 
transmit  to  board  of  supervisors  of  each 
county  rate  of  state  tax  to  be  levied  and 
collected,  which,  after  allowing  for  de- 
linquency In  collection  of  tax,  must  be 
sufficient  to  raise  specific  amount  of  rev- 
enue directed  to  be  raised  by  legislature 
for  state  purposes,  Is  not  unconstitutional 
— Savings  &  L.  Soc.  vs.  Austin,  46  Cal.  415. 
476,    481    (by   divided   court). 

6.  Overruled t  Houghton  vs.  Austin.  47 
Cal.  646,  650   (by  divided  court). 

7.  DELEGATION  OF  POTITER  to  state 
board  of  equalization  of  right  to  fix  rate  of 
taxation  by  allowing  for  delinquency  in 
collection  of  taxes  Is  delegation  of  legis- 
lative power  In  derogation  of  constitution, 
and  void.  Such  delegation  would  confer 
upon  board  power  to  add  any  sum  tn 
amount  of  tax  levied  by  law,  which  would 
In  efTect  give  them  power  to  Increase 
amount  of  tax  to  be  paid  by  people  — 
Houghton  vs.  Austin,  47  Cal.  646,  652  (by 
divided   court). 

8.  Overruling  I  Savings  &  L.  Soc.  vs. 
Austin,    46    Cal.    415. 

O.  TAXATION,  VOVnSR  OF  IS  PURELY 
LEGISLATIVE  and  vested  In  legislative  de- 
partment of  any  county  or  city.  Grant  of 
power  to  superintendent  of  schools  to  fix 
amount  of  tax  without  prescribing  any 
basis  for  such  computation  and  without 
giving  legislative  department  any  discre- 
tion as  to  amount  and  levy  thereof,  Is  void. 
—McCabe  vs.  Carpenter,  102  Cal.  469,  472. 
473,  86  Pac  Rep.  836. 

10.  TAXES  CAN  BE  IMPOSED  only  for 
purposes  granted  by  legislature  and  In 
manner  prescribed.  Constitution  has  taken 
from  legislature  power  to  impose  taxes 
upon  counties,  yet  has  given  such  counties 
no  authority  to  Impose  taxes,  but  has  au- 
thorized legislature  to  vest  such  power  In 
counties  by  general  laws. — Hughes  vs.  Ew- 
Ing,  93  Cal.  414,  418,  28  Pac.  Rep.  1067. 


§1818.  LEVY  AND  COLLECTION  OP  TAX.  RATE,  HOW  DETBE- 
MINED.  The  board  of  supervisors  of  every  county  or  city  and  county  must 
annually,  at  the  time  and  in  the  manner  of  levying  other  county  or  city  and 
county  taxes,  levy  and  cause  to  be  collected  for  the  county  or  city  and  comity 
school  fund  a  tax,  to  be  known  as  the  county  or  city  and  county  school  tax, 
the  mnximum  rate  of  which  must  not  exceed  fifty  cents  on  each  one  hundred 
dollars  of  taxable  property  in  the  county  or  city  and  county,  nor  the  minimum 
rate  be  less  than  sufficient  to  raise  the  minimum  amount  estimated  to  be  raised 
by  the  county  superintendent  of  any  county,  or  of  any  city  and  county,  in 
accordance  with  the  provisions  of  section  eighteen  hundred  and  seventeen  of 
the  Political  Code. 

The  supervisors  must  determine  the  minimum  rate  of  the  county  or  city  and 
county  school  tax  as  follows: 
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They  must  deduct  fifteen  per  ceat  from  the  equalized  value  of  the  last  gen- 
eral assessment-roll  and  the  amount  required  to  be  raised  divided  by  the  re- 
mainder of  the  assessment-roll,  is  the  rate  to  be  levied ;  but  if  any  fraction  of 
a  cent  occur,  it  must  be  taken  as  a  full  cent  on  each  one  hundred  dollars. 

[Special  fund  for  teachers'  salaries — ^Procedure  if  fund  is  insufficient.]  (a) 
In  every  county,  or  city  and  county,  constituting  but  one  school  district,  a 
portion  of  the  school  funds  for  any  fiscal  year  subsequent  to  the  present  fiscal 
year  equal  in  amount  to  the  sum  total  of  teachers'  salaries  for  the  next  pre- 
ceding fiscal  year  payable  out  of  the  school  fund  in  question,  shall  constitute 
a  special  fund,  to  be  used  only  for  the  payment  of  teachers'  salaries  as  herein- 
after provided,  and  to  be  known  as  the  teachers'  salary  fund;  provided,  that 
no  portion  of  any  school  fund  consisting  of  moneys  which  are  applicable 
Qxelusively  to  some  special  purpose  defined  by  statute  other  than  the  payment 
of  teachers'  salaries  shall  be  deemed  a  part  of  such  school  fund  for  the  pur- 
poses of  this  act.  Out  of  the  teachers'  salary  fund  shall  be  paid  the  salaries 
of  all  teachers  holding  in  the  fiscal  year  positions  which  existed  in  the  pre- 
ceding fiscal  year.  No  other  demands  whatsoever  shall  be  paid  out  of  such 
fund.  If,  by  any  increase  in  the  rate  of  salaries,  or  for  any  other  cause,  such 
fund  should  be  insufficient  to  pay  all  of  the  salaries  which  constitute  demands 
against  it  such  fund  shall  be  divided  pro  rata  among  such  demands,  and  the 
portion  of  such  demands  unpaid  shall  be  payable  out  of  any  available  money 
in  the  school  fund  of  which  said  teachers'  salary  fund  constitutes  a  part.  If 
teachers'  positions  other  than  or  in  addition  to  those  which  existed  in  the  pre- 
ceding fiscal  year  are  created,  the  salaries  of  teachers  holding  such  different 
or  additional  positions  shall  not  be  paid  out  of  the  teachers'  salary  fund,  but 
out  of  any  other  available  moneys;  but  the  amount  of  such  salaries  shall  be 
mclnded  in  determining  the  amount  of  the  teachers'  salary  fund  for  the  suc- 
ceeding fiscal  year. 

[Unused  special  fund  to  be  traosferred  to  general  fund.]  If  there  remain 
in  any  fiscal  year  any  money  in  any  teachers'  salary  fund  after  the  payment 
of  all  legal  demands  for  such  year  against  such  fund,  such  money  so  remain- 
ing shall  be  transferred  to  the  general  school  fund  of  which  said  teachers' 
salary  fund  is  a  part,  and  shall  become  available  for  the  payment  of  any 
unpaid  lawful  demands  against  such  general  fund. 

[Statement  of  amount  of  money  used.]  It  shall  be  the  duty  of  any  officer 
whose  duty  it  is  to  audit  demands  against  the  school  fund  of  any  such  county, 
or  city  and  county  in  this  state,  on  or  before  the  first  Monday  of  the  fiscal 
year,  to  file  with  the  board  of  supervisors  of  such  county,  or  city  and  county, 
and  with  the  officer  whose  duty  it  is  to  pay  demands  against  the  school  fund  of 
any  such  county,  or  city  and  county,  a  certified  copy  of  the  statement  made 
by  him  of  the  amount  of  nioney  used  in  such  county,  or  city  and  county,  for 
the  payment  of  teachers'  salaries  for  the  next  preceding  fiscal  year,  and  no 
demands  against  the  school  funds  of  such  county,  or  city  and  county,  shall  be 
allowed,  audited,  or  paid  until  said  copies  shall  have  been  filed,  as  aforesaid. 
The  allowance,  audit,  or  payment  of  any  demand  out  of  a  teachers'  salary 
fund  in  violation  of  this  act,  may  be  enjoined  by  the  suit  of  any  teacher  whose 
salary  is  payable  from  said  fund. 

[Liability  for  violation  of  this  act.]    The  members  of  the  governing  body 
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of  any  such  county,  or  city  and  county,  in  this  state,  who  shall  pass  a  demand 
against  said  teachers'  salary  fund  in  violation  of  the  provisions  of  this  act,  and 
any  officer  whose  duty  it  is  to  audit  demands  against  such  fund  and  who  shall 
audit  a  demand  again  such  teachers'  salary  fund  in  violation  of  the  provisions 
of  this  act,  and  any  officer  whose  duty  it  is  to  pay  demands  against  such  funds, 
and  who  shall  pay  a  demand  against  said  teachers'  salary  fund  in  violation  of 
this  act,  shall  each  be  jointly  and  severally  liable  therefor  to  any  teacher 
whose  salary  is  payable  from  said  fund  who  shall  have  been  damaged  by  the 
allowance,  audit,  and  payment  of  such  demand. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  105;  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  43; 
March  24,  1903,  Stats,  and  Amdts.  1903,  pp.  403-404;  March  21,  1C05, 
Stats,  and  Amdts.  1905,  pp.  625-627;  In    effect  immediatdy. 


1.  Applied,  dted,  construed,  referred  to, 

2.  Common  schools — How  supported. 

3.  Tax  for  school  purposes — Not  special. 

1.  APPLIED,  CITEID,  CONSTRUED,  RE- 
FERRED  TO,  etc.,  in:  Kennedy  vs.  Miller, 
97  Cal.  429,  436.  32  Fac.  Rep.  658  (cited); 
People  ex  rel.  Pixley  vs.  Lodi  High  S.  Dist., 
124  Cal.  694,  697,  57  Fac.  Rep.  660  (applied 
with  other  secti'/ns);  Brown  vs.  City  of 
Visalla,  141  Cal.  372,  881,  74  Fac.  Rep.  1042 
(applied). 

Am  to  deposit  of  proceeds  of  •chool  taxea 
lielng:  paid  Into  comity  treasury,  see  post 
§  1830  and   note. 

As  to  elections  for  special  tax  to  faralah 
nddltlonal  school  facilities,  see  post  88  1830- 
1839   and   note. 

2.  COMMON      SCHOOL     IS     SUPPORTED 

by  general  school  fund  and  school  tax,  no 


part  of  which  can  be  used  for  other  schools^ 
Taxes  for  maintenance  of  high  schools  are 
raised  each  year  by  special  tax  based  upon 
estimated  necessary  expenses.  There  Is 
reason  for  submittingr  question  of  special 
tax  to  voters  in  common  school  district 
which  does  not  exist  in  hisrh  school  dis- 
tricts.— People  ex  rel.  Pixley  vs.  LodI  High 
S.  Dist.,  124  Cal.  694,  697,  698.  57  Pac  Rep. 
660.  See  Brown  vs.  City  of  Visalia.  141 
Cal.   872,  881,  74  Pac.  Rep.   1042. 

8.     TAX  FOR  SCHOOL.  PURPOSES  is  not 

such  special  tax  as  to  make  law  providing 
for  it  unconstitutional.  There  is  no  limita- 
tion upon  powers  of  legislature  to  author- 
ize by  general  law  tax  for  special  purpose 
without  first  submitting  to  vote  of  people. 
— People  ex  rel.  Pixley  vs.  Lodi  High  S. 
Dist.,  124  Cal.  694,  697,  67  Fac.  Rep.  6G0. 


§  1818a.    SPECIAL  FUND  FOB  PAYMENT  OF  TEACHERS'  SALARIES. 

In  every  county,  or  city  and  county,  constituting  but  one  school  district,  a 
portion  of  the  school  funds  for  any  fiscal  year  subsequent  to  the  present  fiscal 
year  equal  in  amount  to  the  sum  total  of  teachers'  salaries  for  the  next  pre- 
ceding fiscal  year  payable  out  of  the  school  fund  in  question,  shall  constitute 
a  special  fund,  to  be  used  only  for  the  payment  of  teachers'  salaries  as  herein- 
after provided,  and  to  be  known  as  the  teachers'  salary  fund;  provided,  that 
no  portion  of  any  school  fund  consisting  of  moneys  which  are  applicable  ex- 
clusively to  some  special  purpose  defined  by  statute  other  than  the  payment  of 
teachers'  salaries  shall  be  deemed  a  part  of  such  school  fund  for  the  purposes 
of  this  act.  Out  of  the  teachers'  salary  fund  shall  be  paid  the  salaries  of  all 
teachers  holding  in  the  fiscal  year  positions  which  existed  in  the  preceding 
fiscal  year. 

No  other  demands  whatsoever  shall  be  paid  out  of  such  fond.  If  by  any 
increase  in  the  rate  of  salaries,  or  for  any  other  Cause,  such  fund  should  be 
insufficient  to  pay  all  of  the  salaries  which  constitute  demands  against  it,  such 
fund  shall  be  divided  pro  rata  among  such  demands,  and  the  portion  of  such 
demands  unpaid  shall  be  payable  out  of  any  available  money  in  the  school  fund 
of  which  said  teachers'  salary  fund  constitutes  a  part.  If  teachers'  positions 
other  than  or  in  addition  to  those  which  existed  in  the  preceding  fiscal  year 
are  created,  the  salaries  of  teachers  holding  such  different  or  additional  posi- 
tions shall  not  be  paid  out  of  the  teachers'  salary  fund,  but  out  of  any  other 
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available  moneys,  but  the  amount  of  such  salaries  shall  be  included  in  deter- 
mining the  amount  of  the  teachers'  salary  fund  for  the  succeeding  fiscal  year. 

[Unused  special  fund  to  be  tnmsferred  to  general  fund.]  If  there  remain 
in  any  fiscal  year  any  money  in  any  teachers'  salary  fund  after  the  payment  of 
all  legal  demands  for  such  year  against  such  fund,  such  money  so  remaining 
shall  be  transferred  to  the  general  school  fund  of  which  said  teachers'  salary 
fond  is  a  part,  and  shall  become  available  for  the  payment  of  any  unpaid 
lawful  demands  against  such  general  fund. 

[Statement  of  amount  of  money  used.]  It  shall  be  the  duty  of  any  ofiScer 
whose  duty  it  is  to  audit  demands  against  the  school  fund  of  any  such  county, 
or  city  and  county,  in  this  state,  on  or  before  the  first  Monday  of  the  fiscal 
year,  to  file  with  the  board  of  supervisors  of  such  county,  or  city  and  county, 
and  with  the  ofiicer  whose  duty  it  is  to  pay  demands  against  the  school  fund 
of  any  such  county,  or  city  and  county,  a  certified  copy  of  a  statement  made 
by  him  of  the  amount  of  money  used  in  such  county,  or  city  and  county,  for  the 
payment  of  teachers'  salaries  for  the  next  preceding  fiscal  year,  and  no 
demands  against  the  school  funds  of  such  county,  or  city  and  county,  shall  be 
allowed,  audited,  or  paid  until  said  copies  shall  have  been  filed  as  aforesaid. 
The  allowance,  audit,  or  payment  of  any  demand  out  of  a  teachers'  salary  fund 
in  violation  of  this  act  may  be  enjoined  by  the  suit  of  any  teacher  whose 
salary  is  payable  from  said  fund. 

[Liability  for  violation  of  act.]  The  members  of  the  governing  body  of  any 
such  county,  or  city  and  county,  in  this  state,  who  shall  pass  a  demand  against 
said  teachers'  salary  fund  in  violation  of  the  provisions  of  this  act,  and  any 
officer  whose  duty  it  is  to  audit  demands  against  such  fund  and  who  shall 
audit  a  demand  against  said  teachers'  salary  fund  in  violation  of  the  provisions 
of  this  act,  and  any  oflScer  whose  duty  it  is  to  pay  demands  against  such  funds, 
and  who  shall  pay  a  demand  against  said  teachers'  salary  fund  in  violation  of 
this  act,  shall  each  be  jointly  and  severally  liable  therefor  to  any  teacher  whose 
salary  is  payable  from  said  fund  who  shall  have  been  damaged  by  the  allow- 
ance, audit  and  payment  of  such  demand. 

History:    Enacted  March  8,  1899,  Btats.  and  Amdte.  1899,  pp.  79-80; 
In  effect  immediatelj. 

§  1819.    DUTY  OF  AUDITOR  IF  SUPERVISORS  FAIL  TO  MAKE  LEVY. 

If  the  supervisors  fail  to  levy  the  tax  as  herein  provided,  then  the  auditor 
must,  and  add  it  to  the  assessment-roll. 

History:     Enacted   March   12,   1872. 

Applied,     cited,     eonstnied,     referred     to,       Hl^h    S.    Dlst.,    124    Cal.    694,    697,    67    Pac. 
etc.,    in:    People    ex    reL    Pixley    vs.    Lodi       Rep.  660  (cited  with  other  sections). 

§  1820.  DISPOSITION  OF  PROCEEDS  OF  TAX.  All  moneys  derived 
from  this  tax  in  each  county,  or  city  and  county,  must  be  paid  into  the  treasury 
thereof  to  the  credit  of  the  school  fund. 

History:    Enacted  March  12,  1872;    amended  March  21,  1905,  Stats,  and 
Amdts.  1905,  p.  267-;   in  effect  immediately. 

1.  Applied,  cited,  construed,  referred  to.  i.    AFFi^nsD,  cited,  construed,  RE- 

2.  Deposit  of  school  fund — Charter.  FERRED  TO,  etc..  In:  Kennedy  vb.  Miller. 

3.  School  district  a  public  corporation.  97    Cal.    429,    486.    82    Pac.    Rep.    658    (con- 

4.  School  moneys,  public  moneys — Custody  of.  strued);  People  ex  rel.  Pixley  vs.  Lodi  High 

5.  Special  school  purposes— Control  of  taxes  S.  Dlst.  124  Cal.  694,  697,  57  Pac.  Rep.  660 

for.  (cited). 
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2.  DEPOSIT  OF  SCHOOL  FUND. — Pro- 
vision In  charter  of  city  of  San  Dlegro  that 
all  moneys  belonsins  to  school  fund  of 
city  shall  be  deposited  with  city  treasurer, 
cannot  '  supersede  requirement  of  this 
code  that  all  moneys  pertaininsr  to  school 
system  are  to  be  paid  into  county  treasury. 
—Kennedy  vs.  Miller,  97  Cal.  429,  437,  32 
Pao.   Rep.   658. 

3.  SCHOOL.  DISTRICT  IS  PUBLIC  COR- 
PORATION. —  Legislative  declaration,  this 
code  8 1576,  that  every  Incorporated  city 
is  a  school  district,  does  not  import 
into  org^anlzatlon  of  school  district  any  of 
provisions  of  city  charter  or  limit  powers 
and  functions  which  as  school  district  it 
has  by  virtue  of  this  code.  The  city 
is  corporation  distinct  from  that  of  school 
district,  even  thousrh  both  are  deslg^nated 
by  same  name  and  embrace  same  territory. 


—Kennedy   vs.   Miller,    97    CaL    429,    432,    32 
Pac.  Rep.  558. 

4.  SCHOOL  MONEYS  NEVRR  LOSE 
THEIR  CHARACTER  of  public  moneys  be- 
longringr  to  state,  and  remain  under  control 
of  its  officers  for  purpose  for  which  they 
have  been  appropriated.  Fact  that  they 
have  been  apportioned  to  various  districts 
does  not  grive  to  those  districts  proprietary 
rig^ht  therein,  or  any  risrht  to  their  custody. 
—Kennedy  vs.  Miller,  97  Cal.  429.  435.  32 
Pac    Rep.    658. 

5.  SPECIAL  SCHOOL  PURPOSES,  taxes 
collected  for  are  not  under  control  of  coun- 
ty nor  can  credit  of  county  be  pledged  for 
payment  of  liability  of  school  district. — 
Sunol  S.  Dist  vs.  Chipman,  138  Cal.  251, 
266,  71  Pac.  Rep.  840.  See  Pacific  Mut  L. 
Ins.  Co.  vs.  County  of  San  Dieffo,  112  Cat 
814,  315,  41  Pac.  Rep.  423.  44  Id.  571. 


ARTICLE  XIX. 

DISTRICT   SCHOOL   TAX. 


§  1830.  Elections  to  determine, 

§  1831.  Notice  of  election. 

§  1832.'  Same.     [Contents  of  notice.] 

§  1833.  How  election  to  be  conducted.  [Form 
of  ballot.] 

§  1834.  Ballots,  what  to  contain. 

§  1835.  Certificate  of  election  officers. 

§  1836.  Certificate  of  trustees. 

§  1837.  Supervisors  to  levy  tax. 

§  1838.  Tax,  how  levied  (repealed). 

§  1839.  Maximum  rate  of. 

§1840.  Equalization  of  (repealed). 

§  1841.  Collection  of  (repealed). 

S  1842.  Vacancy  in  office  of  assessor  or  col- 
lector (repealed). 


§  1843.  Compensatiom  of  assessor  and  col- 
lector (repealed). 

§1844.     Bond  of  collector  (repealed). 

§  1845.  Estimate  of  school  expenses  (re- 
pealed). 

fil846.  Special  district  school  tax,  etc  (re- 
pealed). 

§  1847.  When  supervisors  fail  to  levy  tax, 
auditor  must  (repealed). 

§  1848.  Certain  districts  exempted  from  (re- 
pealed). 

8  1849.     Proceedings  in  rem  (repealed). 

§  1850.  Service  of  summons  by  publicatioii 
(repealed). 

§  1851.    Docketing  judgment,  etc.  (repealed). 

§  1852.    Law  of  sale,  etc.  (repealed). 


§  1830.  ELECTIONS  TO  DETERMINE.  Tlie  board  of  school  trustees  of 
any  district  may,  prior  to  the  fifteenth  day  of  August  in  any  year,  when  in 
their  judgment  it  is  advisable,  call  an  election,  and  submit  to  the  electors  of 
the  district  the  question  whether  a  tax  shall  be  raised  to  furnish  additional 
school  facilities  for  the  district,  or  to  maintain  any  school  in  such  district,  or 
for  building  one  or  more  schoolhouses,  or  for  any  two  or  all  of  these  purposes; 

[Tax  for  building  returned,  when.]  Provided,  that  where  a  tax  has  been 
collected  for  the  purpose  of  building  a  schoolhouse,  and  the  erection  of  said 
schoolhouse  shall  not  have  been  commenced  within  two  years  from  the  time 
said  tax  was  collected,  the  custodian  of  said  money  shall  return  the  same  to 
the  parties  from  whom  said  tax  was  collected. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  43;  March  4,  1881,  Stats,  and  Amdts.  1881,  p.  47; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  263. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Boundaries   of   school   districts — Effect  of 

change. 

3.  Division   of   district— Effect   of. 

4.  Imposition  of  taxes — How  re^ilated, 

5.  Notice  of  election — Requirements. 

6.  Securing  school  funds — Two  methods. 


7.  Special  tax  voted — Effect  of  dividing  dis- 

trict on. 

8.  Voting  for  special  tax — Reason  for. 

1.  APPLIED,  CITBD,  COBTSTRUED,  RE- 
FERRED TO,  etc.,  In:  People  vs.  Scale,  51 
Cal.  71,  72  (applied  with  other  sections); 
People  vs.   Seale.   52   Cal.   620,   621    (applied 
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with  other  sections);  Hugrhes  vs.  Ewlngr>  93 
CaL  414,  41 S,  28  Pac.  Rep.  1067  (referred 
to);  Kennedy  vs.  Miller,  97  Cal.  429,  436,  32 
Pac  Rep.  658  (referred  to  with  other 
cases);  Pacific  Mut.  Ia  Ins.  Co.  vs.  County 
of  San  Die^o.  112  Cal.  314,  815,  41  Pac.  Rep. 
423,  44  Id.  571  (referred  to  with  other  sec- 
tions); People  ex  rel.  Pixley  vs.  Lodi  Higrh 
&  Dist,  124  Cal.  694,  697,  57  Pac.  Rep.  660 
(applied  with  other  sections);  Sunol  S.  Dist. 
vs.  Chlpman,  138  Cal.  251,  256,  71  Pac  Rep. 
340  (referred  to). 

As  to  control  of  fond*  of  nclaool  dlatrlcty 

see  Const.  1879  art.  XI  816;  HENNING'S 
GENERAli   L.A1VS   p.   XCiii. 

As  to  election  for  Isnnance  of  scbool 
boad%  see  post  fi  18S0  and  note. 

As  to  sclifKil  tax  and  fond  senerallyy  see 
ante  §§  1817-1820  and  notes. 

As  to  taxntton  only  by  greneral  law,  see 
Const  1879  art.  XI  §12;  HENNING'S  GEN- 
ERAL LAWS  p.  XCll. 

A«  to  taxes  for  support  of  blffh  schools^ 
see  ante  {$1670,  1671  and  notes. 

S.  BOUNDARIES  OF  SCHOOL  DIS- 
TRicrs  may  be  changed  by  legislature, 
either  by  forming  new  district  out  of  ter- 
ritory of  an  orlprinal  one  or  by  transferring 
portion  of  territory  of  one  district  to  an- 
other, and  may  make  such  provision  re- 
specting property  and  obligations  of 
corporation  as  it  may  deem  equitable  or 
proper,  and  its  action  is  conclusive. — 
Hughes  vs.  Ewing,  93  Cal.  414,  419,  28  Pac. 
Rep.  1067. 

8.  DIVISION  OF  DISTRICT. — ^In  such  case 
old  district  will  be  entitled  to  all  property 
and  be  solely  liable  for  all  obligations,  and 
territory  taken  from  old  district  will  not 
be  entitled  to  any  of  corporate  property 
nor  liable  for  any  of  obligations  unless 
provision  Is  otherwise  made  by  legislative 


authority. — Hughes  vs.  Ewlng,  93  Cal.  414, 
418,  28  Pac.   Rep.   1067. 

4.  IMPOSITION  OF  SCHOOL  DISTRICT 
TAXES  is  regulated  by  this  code,  and  there 
is  no  power  to  impose  such  taxes  except 
provisions  of  statute  be  substantially  ob- 
served.— People  vs.  Seale,  62  CaL  71,  72;  62 
Cal.   620,   621. 

B.  NOTICE  OF  ELECTION  to  effect  that 
polls  wouH  be  open  between  hours  of  one 
p.  m.  and  six  p.  m.,  and  polls  in  fact  being 
kept  open  only  between  those  hours,  law 
then  requiring  polls  to  be  open  "at  one 
hour  after  sunrise  until  sunset,"  Is  not  in 
conformity  with  law. — People  vs.  Seale,  62 
Cal.  71,  72;  52  Cal.  620,  621. 

e.  SECURING  FUNDS  TO  PURCHASE 
LOTS  AND  ERECT. SCHOOLHOUSES.— Two 

methods  are  provided  therefor,  viz.  direct 
tax,  or  by  Issuance  and  sale  of  bonds,  but 
in  both  cases  it  can  be  done  only  after  vote 
of  district  to  that  effect. — People  ex  rel. 
Attorney-General  vs.  Caruthers,  S.  Dist. 
102  Cal.  184,  186,  36  Pac.  Rep.  396. 

7.  SPECIAL  TAX  VOTED  FOR  BY  DIS- 
TRICT and  afterwards  new  district  is 
formed  out  of  it  before  taxes  are  levied, 
only  property  remaining  In  old  district  is 
liable  for  such  taxes,  and  no  part  can  be 
collected  from  new  district. — Hughes  vs. 
Ewing,  98  Cal.  414,  419.  28  Pac  Rep. 
1067. 

8.  VOTING  FOR  SPECIAL  TAX  IN 
COMMON  SCHOOL  DISTRICT  is  based  on 
reason  which  does  not  exist  in  high  school 
district.  The  common  school  is  supported 
by  general  school  fund  and  school  tax,  no 
part  of  which  can  be  used  for  other  schools. 
Taxes  for  maintenance  of  high  schools  are 
raised  each  year  based  upon  estimated  ex- 
penses.— People  ex  rel.  Pixley  vs.  Lodi  High 
a  Dist,  124  Cal.  694,  698,  67  Pac.  Rep.  660. 


§  1831.  NOTICE  OF  ELECTION.  Such  election  must  be  called  by  posting 
notices  in  three  of  the  most  public  places  in  the  district  for  twenty  days ;  and, 
also,  if  there  is  a  newspaper  in  the  county,  by  advertisement  therein  once  a 
week  for  three  weeks. 

History:     Enacted  March   12,   1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Notice  prescribed — ^Requirements. 

3.  Place  of  election — How  stated. 

1.  APPLIED,  CITEIS  CONSTRUED,  RES- 
S'KRRED  TO,  etc..  In:  People  vs.  Seale,  62 
Cal.  71,  72  (cited);  People  vs.  Seale,  62  Cal. 
820,  621  (cited);  People  ex  rel.  Pixley  vs. 
Lodi  High  S.  Dist.,  124  Cal.  694,  697.  67 
Pac.  Rep.  660  (cited). 

Aa  to  election  ffcnerally  for  additional 
4Utriet  school  tax,  see  ante  1 1830  and  note. 

>>  NOTICE  PRESCRIBED.— Givlns  there- 
of 1b  material,  and  time  at  which  election 
▼ill  be  held  must  be  stated  In  notice.  No- 
tice to  effect  that  polls  would  be  open  only 
between  hours  of  one  p.  m.  and  six  p.  m. 
••  not  In   conformity   with    law    requlrlnsr 


polls  to  be  open  one  hour  after  sunrise 
until  sunset. — People  vs.  Seale,  62  Cal.  71, 
72;    62    Cal.    620,    621. 

8.  PLACE  WHERE  ELECTION  IS  TO 
BE  HELD  must  be  clearly  stated  in  notice. 
Posted  notice  statlnsr  election  to  be  held 
at  public  schoolhouse  in  town  of  Caruthers 
and  also  stating:  it  would  be  held  in  hall 
in  Caruthers,  and  published  notice  stating 
that  an  election  would  be  at  hall  in 
Caruthers,  and  also  stating  that  it  would 
be  at  schoolhouse  in  Caruthers  school  dis- 
trict present  inconsistent  and  contradictory 
statements  as  to  violate  law. — People  ex 
rel.  Attorney-General  vs.  Caruthers  S.  Dist., 
102  Cal.  184,  186,  86  Pac.  Rep.  896.  See 
Hauswirth  vs.  Mueller,  26  Mont.  166,  161, 
64  Pac.   Rep.   824. 
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§  1832.  SAME.  [CONTENTS  OP  NOTICE.]  Such  notices  must  specify 
the  time  and  place  of  holding  the  election,  the  amount  of  money  proposed  to 
be  raised,  and  the  purpose  for  which  it  is  intended  to  be  used. 

History:     Enacted   March    12,    1872. 


Applied,     dtedy     constmed,     referred     tOy 

etc..  In:  People  vs.  Seale,  52  Cal.  71,  72 
(applied);  People  vs.  Seale.  52  Cal.  620, 
621  (applied);  Hugrhes  vs.  Ewingr,  93  Cal. 
414,   418.   28   Pac.   Rep.   1067    (cited);  People 


ex  rel.  PIxley  vs.  Lodi  High  S.  Dist.,  124 
Cal.  694,  697,  67  Pac.  Rep.  660  (cited  with 
other  cases). 

A«     to     nrhat     notice     of     elccttoA     atvat 
•peclfy*  see   ante  fi  1831   and  note. 


§  1833.    HOW  ELECTION  TO  BE  CONDUCTED.     [FORM  OF  BALLOT.] 

The  election  shall  be  conducted  in  conformity  to  the  provisions  of  sections 
one  thousand  five  hundred  and  ninety-six,  one  thousand  five  hundred  and 
ninety-seven,  one  thousand  five  hundred  and  ninety-eight,  one  thousand  five 
hundred  and  ninety-nine,  one  thousand  six  hundred,  and  one  thousand  six 
hundred  and  one  of  the  Political  Code;  provided,  that  no  particular  form 
of  ballot  shall  be  required;  nor  shall  any  informalities  in  conducting  such 
election  invalidj^te  the  same,  if  the  election  shall  have  been  otherwise  fairly 
conducted. 

History:    Enacted  March  12,  1872;    amended  April  7,  1880,  Code  Amdts, 
1880   (Pol.  pt.),  p.  44;    March  23,  1893,  Stats,  and  Amdts.  1893,  p.  263. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Election — Conduction  of. 

3.  Substantial    observance    of    statute    neces- 

sary. 

1.  APPL.IED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  In:  People  vs.  Seale,  52 
Cal.  71,  72  (applied);  People  vs.  Seale,  52 
Cal.  620,  621  (applied);  People  ex  rel. 
Attorney-General  vs.  Caruthers  S.  Dist.,  102 
Cal.  184,  185,  36  Pac.  Rep.  396  (applied); 
People    ex    rel.    Pixley    vs.    Lodi    Hig^h    S. 


A*   to   openlnsr  wnd   cloalnsr   of   polls,  see 

ante  91597   and   note. 

A«  to  poll-liats,  see  ante  fi  1601  and  note. 

A«  to  Totlns  by  ballot,  see  ante  S1599 
and  note. 

A«  to  who  BMiy  vote,  see  ante  }  1598  and 
note. 

2.     ELECTION     MUST     BE     CONDUCTED 

in  substantial  compliance  with  statute, 
whatever  be  its  purpose,  and  If  there  be  no 
substantial   compliance    it    is   Insufficient  to 


Dist.,    124    Cal.    694,    697,    67    Pac.    Rep.    660      form    basis    of    any    future    proceeding  of 


(cited). 

A«  to  ehallenseii,  see  ante  $1600  and  note. 

A«  to  election  for  district  school  taxy  see 
ante  fi  1S30  and  note. 

As  to  election  of  school  trustees,  see  ante 
fi  1593  and  note. 

As  to  formlnsr  precincts  and  appolntlnsr 
Inspectors  and  Jndses,  see  ante  8  1^96  a-nd 
note. 


any  kind  or  character. — People  ex  rel. 
Attorney-General  vs.  Caruthers  S.  Dist,  102 
Cal.   184.  185,  186,  36  Pac.  Rep.  396. 

8.  SUBSTANTIAIi  OBSERVATION  OF 
STATUTE  is  necessary  to  ffive  validity  to 
taxes  Imposed  for  school  purposes  under 
this  section. — People  vs.  Seale,  (2  Cal.  71. 
72;  and  620,  621. 


§  1834.    BALLOTS,  WHAT  TO  CONTAIN.    At  such  elections  the  ballots 

must  contain  the  words  **Tax — yes";  or,  **Tax — no." 

History:    Enacted  March  12,  1872;   amended  April  7,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  44. 

Applied,  cited,  constmed,  referred  to,  S.  Dist.,  124  Cal.  694,  697,  67  Pac  Rep.  661 
etc.,  in:  People  ex  rel.  Pixley  vs.  Lodi  Higrh       (cited). 

§  1835.  CERTIFICATE  OF  ELECTION  OFFICERS.  If  a  majority  of  the 
votes  cast  upon  the  question  of  the  tax  levy  are  **Tax — yes,"  the  officers  of  the 
election  must  certify  the  fact  to  the  board  of  school  trustees. 

History:    Enacted  March  12,  1872;    amended  April  7,  1880,  0)de  Amdts. 
1880   (Pol.  pt.),  p.  44;    March  23,  3893,  Stats,  and  Amdts.  1893,  p.  264. 

Applied,  cited,  constmed,  referred  to,  423,  44  Id.  671  (cited);  People  ex  rel.  Ptzlef 
etc.,  in:  Pacific  Mut.  L.  Ins.  Co.  vs.  County  vs.  Lodi  High  S.  Dist.,  124  CaL  694.  69T, 
of  San  DieflTO,  112  Cal.  314,  315,  41  Pac.  Rep.       67  Pac.  Rep.  660  (cited). 


Tit.  Illy  ck.  niy  art.  XIX.]     CERTIFICATES  OF  TRUSTKBS— TAX  LEVY.     (44S)    fiS  1886, 1887 


§1836.  OERTIFIGATE  OF  TRUSTEES.  The  board  of  school  trustees, 
upon  receipt  of  a  certificate  of  such  fact,  must  report  the  same  to  the  board  of 
supervisors,  stating  the  amount  of  money  to  be  raised. 

History:    Enacted  March  12,  1872;    amended  April  7,  1880,  Code  Amdts. 
1880   (Pol.  pt.),  p.  44;    March  23,  1893,  Stats,  and  Amdts.  1893,  p.  264. 

Applied,     cited,     construed,     referred     to,       S.  Diet.,  124  Cal.   694,  697,  67  Pac.  Rep.  663 
etc..  in:  People  ex  rel.  Pixley  vs.  Lodl  High       (cited). 

§  1837.  SUPEBVISOBS  TO  LEVY  TAX.  The  board  of  supervisors  must, 
at  the  time  of  levying  the  county  taxes,  levy  a  tax  upon  all  the  taxable  prop- 
erty in  the  district  voting  such  tax,  sufficient  to  raise  the  amount  voted.  The 
rate  of  taxation  shall  be  ascertained  by  deducting  fifteen  per  cent  for  antici- 
pated delinquencies  from  the  aggregate  assessed  value  of  the  property  in  the 
district,  as  it  appears  on  the  assessment-roll  of  the  county,  and  then  dividing 
the  sum  voted  by  the  remainder  of  such  aggregate  assessed  value.  The  taxes 
so  levied  shall  be  computed  and  entered  on  the  assessment-roll  by  the  county 
anditor,  and  collected  at  the  same  time  and  in  the  same  manner  as  state  and 
county  taxes;  and  when  collected,  shall  be  paid  into  the  county  treasury  for 
the  use  of  the  district  in  which  the  tax  was  voted. 

History:    Enacted  March  12,  1872;   amended  April  7,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  44. 

• 

1.  Applied,   cited,   construed,   referred   to. 

2.  Assessment-book — What  evidence  by. 

3.  Benefit  of   taxpayer — Beason  of  taxation. 

4.  Funds  of  school  district — Control  of. 

5.  Property  subject  to  tax  levy. 

6.  School  fund  deposited  with  city  treasurer- 

Charter  provision. 

7.  Special  tax  for  high  school  purposes — How 

authorized. 

8.  State  board  of  equalization — Power  of. 

1.  APPLIED,  CITKD,  CONSTRUED,  RB- 
FERRED  TO,  etc.,  In:  Baldwin  vs.  Ellis, 
68  Cal.  495,  499,  9  Pac.  Rep.  652  (applied); 
Hughes  vs.  BwinflT,  93  Cal.  414,  418,  419.  28 
Pac  Rep.  1067  (construed);  San  Gabriel 
Valley  L.  A  W.  Co.  vs.  Wltmer  Bros.  Co., 
96  OaL  623,  686.  29  Pac.  Rep.  500,  31  Id. 
588,  18  L.  R.  A.  465  (applied);  Kennedy  vs. 
Miller,  97  Cal.  429.  486,  82  Pac.  Rep.  56S 
felted  with  other  sections);  Pacific  Mut.  "L, 
Ins.  Co.  vs.  County  of  San  Diego,  112  Cal. 
314.  315,  41  Pac.  Rep.  428,  44  Id.  671  (re- 
terred  to);  People  ex  rel.  Pixley  vs.  Lodl 
High  S.  Dlst..  124  Cal.  694,  697,  67  Pac 
Rep.  660  (cited  with  other  sections);  Palo- 
mares  L.  Co.  vs.  County  of  Los  Angreles,  146 
Cal.  680,  534,  80  Pac.  Rep.  931  (cited  with 
other  sections). 

Aa  to  deposit  of  taxes  collected  by  eclaool 
AlstTlct,  see  Const.  1879  art.  XI  fil6;  HEN- 
NI5G>S  GENERAL  LATTS   p.  xclil. 

As  to  dlsbarsement  of  school  fond,  see 
ante  |1543   subd.   8   and  note. 

As .  to  flxiBS  rate  of  state  tax,  see  post 
S3696  and  note. 

As  to  supervisors  resQlatlns  eoaaty  rate 
•f  tax,  see  post  8  3714  and  note. 

At  to  when  snpervlsora  should  llx  the 
>«<•  of  covaty  taxes,  see  post  $  3714  and 
note. 


2.  THE  ASSESSMENT-BOOK  IS  PRIMA 
FACIE  EVIDENCE  of  the  assessment  of 
amount  of  unpaid  taxes  and  also  of  fact 
that  all  forms  of  law  in  relation  to  assess- 
ment and  levy  have  been  compiled  with. — 
San  Gabriel  Valley  L.  &  W.  Co.  vs.  Wltmer 
Bros.  Co.,  96  Cal.  623.  636.  29  Pac.  Rep. 
500.  31  Id.  588.  18  L.  R.  A.  465. 

8.  BENEFIT  OF  TAXPAYER  Is  reason 
why  power  of  taxation  Is  authorized,  and 
though  legislature  may  change  boundary  of 
school  district,  no  taxes  can  be  levied  or 
collected  from  district  which  will  receive 
no  benefit  from  moneys  so  collected. — 
Hughes  vs.  Ewing,  93  Cal.  414,  419,  28  Pac. 
Rep.   1067. 

4.  FUNDS  OF  SCHOOL  DISTRICT  ARE 
NOT  SUBJECT  TO  CONTROL  OF  COUNTY 

SO  as  to  allow  reimbursement  of  county 
for  amount  of  Judgment  against  it  for 
taxes  improperly  collected,  if  it  should  be 
paid. — Pacific  Mut.  L.  Ins.  Co.  vs.  County  of 
San  Diego.  112  Cal.  314,  816,  41  Pac.  Rep. 
423,   44  Id.   571. 

K.  PROPERTY  IN  DISTRICT  AT  TIME 
OF  LEVY  ONLY,  irrespective  of  boundaries 
of  district  at  time  special  tax  may  be 
voted,  is  subject  to  tax  levy  under  this  sec- 
tion.— Hughes  vs.  Ewing,  98  Cal.  414,  419, 
28   Pac.   Rep.   1067. 

e.  SCHOOL  FUND  DEPOSITED  TVITH 
CITY  TREASURER.  —  Such  provision  in 
charter  of  city  of  San  Diego  cannot  super- 
sede requirement  of  this  code  that  all  money 
pertaining  to  school  system  shall  be  paid 
Into  county  treasury. — Kennedy  vs.  Miller. 
97  Cal.  429,  437,  36  Pac.  Rep.  558. 

7.  SPECIAL  TAX  FOR  HIGH  SCHOOL 
PURPOSES  may  be  authorized  by  general 
law  without  first  submitting  tax  Itself  to 
vote   of  electors.     Voting  to  organize   high 


S§  1888-1846      (444) 


TAX— MAXIMUM  RATE  OF. 


[Ptm. 


school  under  law  grives  supervisors  power 
to  levy  special  tax  for  support  of  high 
school. — People  ex  rel.  Pixley  vs.  Lodl  High 
School  Dlst,  124  Cal.  694,  697,  67  Pac.  Rep. 
660. 

8.     state:  board  of  E:€iUAL.IZATION— 
Poirer  to  ln€rease  or  lower  aMeMment-roll 


of  county  so  as  to  affect  taxes  for  county 
purposes.  —  Supervisors  meet  to  fix  rates 
and  mcke  levy  subsequent  to  equalization, 
and  but  one  tax  provided  for,  which  must 
be  based  upon  assessment-roll  after  equali- 
sation.— Baldwin  vs.  Ellis,  68  CaL  496,  498, 
499,  9  Pac.  Rep.  652. 


§  1838.    TAX,  HOW  LEVIED  (repealed). 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  106;  repealed  April  7,  1880,  Code  Amdls.  1880  (Pol.  pt.), 
p.  48. 

§  1839.  MAXIMXTM  RATE  OF.  The  maximum  rate  of  tax  levied  by  a 
district  tax  in  any  one  year  for  building  purposes  must  not  exceed  seventy 
cents  on  each  hundred  dollars,  and  the  maximum  rate  levied  for  other  school 
purposes  must  not  exceed  thirty  cents  on  each  one  hundred  dollars  in  any  one 

^®^^'  History:     Enacted   March   12,   1872. 

1.  Applied,  cited,  construed    referred  to. 

2.  Tax  rate  for  high  schools — No  maximum. 

1.  Applied,   cited,  construed,  referred  to, 

etc..  In:  People  ex  rel.  Pixley  vs.  Lodl  Hl^h 
S.  Dist.,  124  Cal.  694.  697.  57  Pac.  Rep.  660 
(cited   with   other   sections). 

As  to  ta-x.  •for  inalntennnce  of  hlffh  achooUi, 
see  ante  S9  1670.  1671  and  notes. 

2.  Tax   rate   for   napport   of   hlarh   iichool 
has    no    fixed    maximum.      The    estimate    of 


superintendent  of  schools  is  advisory,  and 
discretion  is  left  to  supervisors  to  determine 
amount  and  levy  tax  sufficient  to  maintain 
high  school.  It  is  presumed  that  supervisors 
will  exercise  such  wise  discretion  as  alone 
gruides  and  limits  them  in  fixing  rate  of 
taxation  to  meet  other  county  expenses.— 
People  ex  rel.  Pixley  vs.  Lodi  High  School 
Dist.,  124  Cal.  694,  697.  698.  67  Pac.  Rei). 
660. 


§1840.    EQUALIZATION  OF  (repealed). 

History:  Enacted  March  12,  1872;  repealed  April  7,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  48. 

§1841.    COLLECTION  OF  (repealed). 

History:  Enacted  March  12,  1872;  repealed  April  7,  1880,  Code  Amdts. 
1880   (Pol.  pt.),  p.  48. 

§  1842.    VACANCY  IN  OFFICE  OF  ASSESSOR  OB  COLLECTOR  (re- 
pealed). 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  pp.  83,  112;  repealed  April  7,  1880,  Code  Amdts.  1880 
(Pol.  pt.),  p.  48. 

§  1843.    COMPENSATION  OF  ASSESSOR  AND  COLLECTOR  (repealed). 

History:  Enacted  March  12,  1872;  repealed  April  7,  1880,  Code  Amdts. 
1880   (Pol.  pt.),  p.  48. 

§1844.    BOND  OF  COLLECTOR  (repealed). 

History:  Enacted  March  12,  1872;  repealed  April  7,  1880,  Code  Amdts. 
1880   (Pol.  pt.),  p.  48. 

§  1845.    ESTIMATE  OF  SCHOOL  EXPENSES  (repealed). 

History:  Enacted  March  12,  1872;  repealed  March  28,  1874,  Code 
Amdts.  1873-4,  p.  84;  re-enacted  March  28,  1874,  Code  Amdts.  1873-4L 
p.  107;    repealed  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt),  p.  48. 

§  1846.    SPECIAL  DISTRICT  SCHOOL  TAX,  ETC.  (repealed). 

History:  Enacted  March  12,  1872;  repealed  March  28,  1874,  Code 
Amdts.  1873-4,  p.  84;  re-enacted  March  28,  1874,  Code  Amdts.  1873-4, 
p.  107;    repealed  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  48. 


rit.III,ek.ni,art«XX.l        OFFlCBRS^IfO  COMPBNSATION,  WHBN.        (445)     ||  1847-1867 

§  1847.    WHEN  SUPE&VISOBS  FAIL  TO  LEVY  TAX,  AUDITOR  BIUST. 

(repealed). 

History:  Enacted  March  12,  1872;  repealed  March  28,  1874,  Codo 
Amdts.  1873-^  p.  84;  re-enacted  March  28,  1874,  Code  AmdU.  1873-4, 
p.  107;    repealed  April  7,  1880,  Code  Amdts.  1880  (PoL  pt.),  p.  48. 

§1848.     CEBTAIN  DISTRICTS  EXEMPTED  FROM  (repealed). 

History:  Enacted  March  12,  1872;  repealed  March  28,  1874,  Code 
Amdts.  1873-4,  p.  84;  re-enacted  March  28,  1874,  Code  Amdts.  1873-4, 
pp.  107-108;    repealed  AprU  7,  1880,  Code  Amdts.  1880  (PoL  pt),  p.  48. 

§1849.    PROCEEDINGS  IN  REM  (repealed). 

History:  Enacted  March  28,  187^  Code  Amdts.  1873-4,  p.  108;  repealed 
April  7,  1880,  Code  Amdts.  1880  (PoL  pt.),  p.  48. 

§1860.    SERVICE  OF  SUMMONS  BY  PUBLICATION  (repealed). 

History:  Enacted  March  28,  1874,  Code  Amdts.  1873-4,  pp.  108-109; 
repealed  April  7,  1880,  Code  Amdts.  1880  (PoL  pt.),  p.  48. 

§1851.    DOOEETINO  JUDGMENT,  ETC.  (repealed). 

History:  Enacted  March  28,  1874.  Code  Amdts.  1873-4,  p.  109;  repealed 
April  7,  1880,  Code  Amdte.  1880  (PoL  pt),  p.  48. 

§1852.    LAW  OF  SALE,  ETC.  (repealed). 

History:  Enacted  March  28,  1874,  Code  Amdts.  1873-4,  pp.  109-110; 
repealed  April  7,  1880,  Code  Amdts.  1880  (PoL  pt),  p.  48. 


ARTICLE  XX. 

GENERAL.  PROVISIONS  RELATIVB  TO  SCHOOL  FUNDS  AND   TAXE& 

S 1857.    No  compensation  allowed  to  eertain  fi  1859.  Districts  entitled  to. 

officers.  §  1860.  Districts  not  entitled  to. 

§  1858.    Apportionment  of  school  moneij  by  §  1861.  What  state  school  fund  may  be  usoa 

superintendent  for. 

§1857.    NO    COMPENSATION   ALLOWED   TO    CEBTAIN   OFFICERS. 

No  assessor,  tax-collector,  city,  city  and  county,  or  county  treasurer  must 
charge  or  receive  any  fees  or  compensation  whatever  for  assessing,  collecting, 
receiving,  keeping,  or  disbursing  any  school  moneys,  but  the  whole  moneys 
collected  must  be  paid  to  the  city,  city  and  county,  or  county  treasurer;  pro- 
vided, that  said  assessor,  or  tax  collector,  for  services  rendered  in  the  collec- 
tion of  poll  taxes,  shall  receive  the  sum  of  fifteen  per  cent  of  the  collections. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  44;  February  9,  1881,  Stats,  and  Amdts.  1881,  p.  1; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  264. 

1.  Applied,  cited,  construed,  referred  to.  belnsr  paid  orer  to  the  treaavrer,  see  post 

2.  Agents  for   collecting  tax — How   compen-      J  4334. 

B&ted.  A«  to  levldatiiTe  aathorislnar  cpeclal  state 

1.    APPLIED,  CmSD,  CONSTRUED,  RE-  •«fcool  tax  for  anpport  of  hlffb  schoohi  and 

FBRRBD  TO,  etc.  In:  County  of  San  Luis  *««fc«>«c«l  ■cl»ool%   see  Const    1879   art.   IX 

Obispo   vs.    Felts.    104    Cal.    60,    64,    87    Paa  •*•    HENNING'S  GENERAL  LAWS  p.  Ixxxvll. 

Rep.  780    (referred    to).                      '  ^*    ♦•    »®W    tax    to    bo    lerled    and    paid 

As  to  CBtIre  rereniio  derived  from  state  ^^^  ^^«  *^*^«  school  fund,  see  Const.  1879 

•«1iool  fond    and    from   seneral    school   tax  art  XIII  fi  12;  HENNING'S  GENERAL  LAWS 

Mac  applied  cxdaslTcly  to  the  support  of  P-  ^ 

prisiary  aad   iprammar  schools,   see    Const  9.     AGENTS       FOR       COLLECTION       OF 


^S'79    art    IX    fi6:    HENNING»S    GENERAL       STATE  TAX  should  be  compensated  by  per- 

LAWS  p.  Ixxxvli.  centage    of   collection    rather    than    out    of 

As  to  ttem    for   porfonalns   olilelal   acta       salary  or  general  funds  of  county.    The  fact 
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SCHOOL  MONEY— APPORTIONMENT  OF. 


[Pt.IU. 


that  ]eg:lslature  migrht  abuse  power  allow-       its   existence. — County   of   San   Luis  Obispo 
ins  such  percentagre  is  no  argument  ag^alnst       vs.  Felts,  104  Cal.   60,  65,  37  Pac.  Rep.  780. 

§1858.  APPORTIONMENT  OP  SCHOOL  MONEY  BY  SUPEMNTEN- 
DENT.  The  school  superintendent  of  ^very  county  and  city  and  county 
must  apportion  all  state  and  county  school  moneys  for  the  primary  and  gram- 
mar grades  of  his  county  or  city  and  county  as  follows: 

1.  [Number  of  teachers.]  He  must  ascertain  the  number  of  teachers  each 
school  district  is  entitled  to  by  calculating  one  teacher  for  every  district 
having  seventy  or  a  less  number  of  census  children  and  one  additional  teacher 
for  each  additional  seventy  census  children,  or  fraction  of  seventy  not  less 
than  twenty  census  children,  as  shown  by  the  next  preceding  school  census; 
and  in  cities  or  districts  wherein  separate  classes  are  established  for  the  in- 
struction of  the  deaf,  as  provided  in  section  sixteen  hundred  and  eighteen  of 
this  code,  an  additional  teacher  for  each  nine  deaf  children,  or  fraction  of 
such  number,  not  less  than  five,  actually  attending  such  classes ;  provided,  that 
all  children  in  any  asylum,  and  not  attending  the  public  schools,  of  whom  the 
authorities  of  said  asylum  are  the  guardians,  shall  not  be  included  in  making 
the  estimate  of  the  number  of  teachers  to  which  the  district  in  which  the 
asylum  is  located  is  entitled. 

2.  He  must  ascertain  the  total  number  of  teachers  for  the  county  or  city  and 
county  by  adding  together  the  number  of  teachers  so  allowed  to  the  several 
districts.  And  he  must  at  the  time  of  making  his  annual  report  of  the  school 
census  of  his  county  or  city  and  county,  as  provided  in  section  fifteen  hundred 
and  fifty-one  of  the  Political  Code,  report  to  the  superintendent  of  public 
instruction,  under  oath,  the  number  of  teachers  ascertained  and  so  allowed  to 
his  county  or  city  and  county  by  the  rule  or  provisions  of  subdivision  first 
hereof  applied  to  said  school  census. 

3.  [Amount  appropriated.]  Five  hundred  fifty  dollars  shall  be  apportioned 
to  every  school  district  for  every  teacher  so  allowed  to  it ;  provided,  that  to 
districts  having  over  seventy  or  a  multiple  of  seventy  school  census  children 
and  a  fraction  of  less  than  twenty  census  children,  there  shall  be  apportioned 
twenty-five  dollars  for  each  census  child  in  said  fraction. 

4.  All  school  moneys  remaining*  on  hand  after  apportioning  to  the  school 
districts  the  moneys  provided  for  in  subdivision  three  of  this  section,  must 
be  apportioned  to  the  several  districts  in  proportion  to  the  average  daily 
attendance  in  each  district  during  the  preceding  school  year;  provided,  that 
for  any  newly  organized  school  district  where  school  was  not  maintained  dur- 
ing the  year  in  which  the  school  census  was  taken,  the  average  daily  attend- 
ance shall  be  such  percentage  of  the  average  daily  attendance  of  the  old 
district  or  districts  from  which  its  territory  was  taken  as  the  census  of  the 
new  district  is  of  the  old  and  new  districts  combined.  The  county  superin- 
tendent shall  deduct  from  the  average  daily  attendance  of  the  old  district  or 
districts  the  average  daily  attendance  of  the  new  district  as  above  determined. 
Census  children,  wherever  mentioned  in  this  chapter  shall  be  construed  to 
mean  those  between  the  ages  of  five  and  seventeen  years. 

5.  [Transfer  of  fimds.]  Whenever  in  any  school  year,  prior  to  the  receipt 
by  the  counties,  cities,  or  cities  and  counties  of  this  state,  of  their  state,  county, 
or  city,  or  high  school  fund,  the  school  districts  or  cities  or  cities  and  counties 


Tit.  Ill,  eh.  Illy  art.  ZX.]  TRANSFBR  OF  FUNDS — DISTRICTS  BKTITLBO  TO.    (447)   S  1850 


shall  not  have  sufficient  money  to  their  credit  to  pay  the  lawful  demands 
against  them,  the  county,  city,  or  city  and  county  superintendent  shall  give 
the  treasurer  of  said  county,  city  or  city  and  county,  an  estimate  of  the  amount 
of  school  money  that  will  next  be  paid  into  the  county,  city,  or  city  and  county 
treasury,  stating  the  amount  to  be  apportioned  to  each  district.  Upon  the 
receipt  of  such  estimate  it  shall  be  the  duty  of  the  treasurer  of  said  county, 
city,  or  city  and  county,  to  transfer  from  any  fund  not  immediately  needed 
to  pay  the  claims  against  it,  to  the  proper  school  fund,  an  amount  not  to 
exceed  ninety  per  cent  of  the  amount  estimated  by  the  superintendent,  and  he 
shall  immediately  notify  the  superintendent  of  the  amount  so  transferred. 
The*  funds  so  transferred  to  the  school  fund  shall  be  retransf erred  by  the 
treasurer  to  the  fund  from  which  they  were  taken,  from  the  first  money  paid 
into  the  school  fund  after  the  transfer. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874  Code 
Amdts.  1873-4,  pp.  83,  114;  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt.), 
p.  44;  March  4,  1881,  Stats,  and  Amdts.  1881,  p.  47;  March  16,  1887, 
Code  Amdts.  1886-7,  pp.  143-144;  March  15,  1889,  Stats,  and  Amdts.  1889, 
pp.  194-195;  March  23,  1893,  Stats,  and  Amdts.  1893,  pp.  264-265;  March 
11,  1903,  Stats,  and  Amdts.  1903,  pp.  125-126;  March  6,  1905,  Stats,  and 
Amdts.  1905,  pp.  57-58;  In  effect  immediately. 

1.  Applied,  cited,  construed,  referred  to. 
2,3,  Appropriation     and     apportionment     of 
taxes. 

4.  Attendance  at  schools — Basis  of  appor- 

tionment. 

5.  Swamp-land  sales — ^Apportioned  to  school 

fnnd. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  in:  Bay  View  S.  D!st  vs. 
LlMcott,  99  Cal.  26,  27.  83  Pac  Rep.  781 
(cited);  Stockton  S.  Dlst  vs.  Wright,  134 
Cal.  64.  65.  66.  67.  66  Pac.  Rep.  34  (applied) ; 
Sunol  a  DisL  V8.  Chlpman.  188  Cal.  251. 
254.  255,  256,  71  Pac.  Rep.  340  (construed); 
McCord  vs.  Slavin,  143  Cal.  826.  831,  76  Pao. 
Rep.  1104   (construed). 

Ac  t«  what  state  •cbool  fand  may  be 
aacd  fer,  see  post  fi  1861  and  note. 

2.  APPROPRIATION  AlVD  APPORTION- 
MEHT. — ^The  provision  that  moneys  derived 
from  sale  of  uncovered  land  should  be  paid 
into  school  fund  of  county  where  land  lies 
was  not  an  "appropriation"  of  these  moneys 
but  was  merely  deslgrnation  of  fund  or  ac- 
count under  or  In  name  of  which  treasurer 
should  keep  record  of  money  received  from 
such  source.  Until  apportionment  under 
this  section  has  been  made  such  moneys  do 


not  become  part  of  school  fund  of  county. 
—McCord  vs.  Slavln,  148  Cal.  325,  881.  76 
Pac.    Rep.    1104. 

8.  APPORTIONMENT  OF  SURPLUS 
SCHOOL  fund  can  only  be  made  to  school 
within  district  School  located  In  one  district 
and  latter  operated  by  an  adjoining:  district, 
not  entitled  to  share  In  apportionment  of 
surplus. — Bay  View  S.  Dlst.  vs.  Linscott.  99 
Cal.   26.   29.   88  Pac.  Rep.  781. 

"4.  ATTENDANCE  OF  CHILDREN  AT 
SCHOOL  In  district  during:  preceding  year 
Is  necessary  In  order  for  district  to  receive 
portion  of  surplus  school  funds,  for  reason 
that  apportionment  Is  based  on  averagre 
dally  attendance. — Sunol  S.  Dlst.  vs.  Chip- 
man.  138  Cal.  251,  256.  71  Pac.  Rep.  340. 

6.  SlVAMP-LAIfD  SALES.  —  Money  re- 
ceived from  may  be  appropriated  by  leg- 
islature to  state  school  fund.  The  moneys 
thus  appropriated  become  state  school 
moneys  when  collected  and  pass  Into  state 
school  fund  of  state  and  are  then  to  be 
apportioned  to  several  counties  by  super- 
intendent of  public  instruction  under  above 
section. — McCord  vs.  Slavln,  148  Cal.  825. 
330.   331.   76   Pac.   Rep.   1104. 


§  1859.  DISTBICTS  ENTITLED  TO.  No  school  district,  except  one  newly 
formed,  is  entitled  to  receive  any  apportionment  of  state  or  county  school 
moneys  -which  has  not  maintained  a  public  school  for  at  least  six  months 
during  the  next  preceding  school  year.  A  district  which  is  prevented  by  fire, 
flood  or  prevailing  epidemic  from  maintaining  a  school  for  the  length  of  time 
designated  in  this  section,  is  nevertheless  entitled  to  its  apportionment  of  state 
ftQd  county  school  moneys. 

History:  Enacted  Mbrch  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  110;  April  7,  1880.  Code  Amdts.  1880  (Pol.  pt.),  p.  45; 
March  15,  1889,  Stats,  and  Amdts.  3889,  p.  195. 
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1.  Applied,  cited,  construed,  referred  to. 

2.  Apportionment  of  school  moneys — Require- 

ments. 

3.  Daily  average  attendance — ^As  to  common 

schools. 

4.  New  district — When  not  entitled  to  appor- 

tionment. 

5.  School  maintained  outside  of  district — No 

apportionment. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED  TO,  etc.,  in:  Bay  View  S.  Dist 
vs.  LInscott,  99  Cal.  25,  29,  33  Pac.  Rep.  781 
(applied);  Sunol  S.  Dist.  vs.  Chipman,  138 
Cal.  251.  256,  71   Pac.  Rep.   340    (construed). 

A*  to  children  In  newly  formed  dl«tri<C« 
belngr  permitted  to  attend  •ehool  In  the  dis- 
trict from  which  the  newly  formed  district 
was  constituted,  see  ante  fi  1577   subd.   4. 

As  to  pow^er  of  leirlslatnre  to  ehanse 
boandarles  of  school  districts,  see  ante 
fi  186S  and  note. 

2.  THE   APPORTIONMENT   OF   SCHOOIi 


MONEITS  Is  not  possible  without  daf.y  aver- 
agre  attendance. — Sunol  S.  Dist.  vs.  Chipman. 
138  Cal.  251,  256.  71  Pac.  Rep.  340. 

8.  DAILY  AVERAGE  ATTENDANCE  re- 
fers only  to  attendance  at  common  schooU 
of  district,  and  dees  not  include  higrh  school 
and  evening:  schools. — Stockton  S.  Dist.  vs. 
Wright.  134  Cal.  64,  65,  66  Pab.  Rep.  34. 

4.  NEW  DISTRICT  FORMED  FROM  OLD 
DISTRICT  having  two  schools,  and  receiv- 
ing: one  of  them,  but  old  district  maintain- 
ing: school  in  new  district,  does  not  entitle 
new  district  to  apportionment  of  surplus 
school  funds. — Sunol  S.  Dist.  vs.  Chipman, 
138  Cal.  251.  255,  71  Pac.  Rep.  340. 

5.  SCHOOL  MAINTAINED  OUTSIDE  OF 
DISTRICT,  though  for  more  than  six 
months,  does  not  entitle  school  district  to 
receive  apportionment  of  state  or  county 
monej's. — Bay  View  S.  Dist.  vs.  Linscott.  19 
Cal.   25,   30.  33   Pac   Rep.   781. 


§  1860.  DISTRICTS  NOT  ENTITLED  TO.  No  school  district  is  entitled 
to  receive  any  apportionment  of  state  or  county  school  moneys  unless  the 
teachers  employed  in  the  schools  of  such  district  hold  legal  certificates  of 
fitness  for  teaching,  in  full  force  and  effect. 

History:     Enacted   March    12,   1872. 

§  1861.  WHAT  STATE  SCHOOL  FXTND  MAY  BE  USED  FOR.  The  state 
school  fund  must  be  used  for  no  other  purpose  than  the  payment  of  salaries 
of  teachers  of  primary  and  grammar  schools. 

History:    Enacted  March  12,  1872:   amended  April  7,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  45;    March  23,  1893,  Stats,  and  Amdts.  1893,  p.  265. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Appropriation  includes  direction  for  pay- 

ment. 

3.  Sale  of  uncovered  lands — Appropriation  to 

school  fund. 

4.  State  school  fund — Transfer  of. 

1.  APPL.nSD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  McCord  vs.  Slavln, 
143  Cal.  325.  331.  76  Pac.  Rep.  1104  (con- 
strued). 

As  to  npportlonmeiit  of  school  fond,  see 
ante  811858,   1859,   1860  and  notes. 

As  to  school  rercnacs  to  be  applied  ez- 
danlvclT  to  support  of  primary  and  srram- 
mar  school,  see  Const.  1879  art.  IX  8  6; 
HENNING'S  GENERAL  LAWS  p.   Ixxxvll. 

2.  THE  APPROPRIATION  OP  PUBLIC 
MONEYS  Includes  direction  of  authority 
for  their  payment  as  well  as  setting:  them 
apart  for  particular  purpose.  Merely  di- 
recting: them  to  be  paid  Into  particular  fund 


does  not  effect  their  appropriation.  Until 
moneys  have  passed  into  public  school  fund 
of  state  and  have  been  apportioned  to  sev- 
eral counties  by  superintendent  of  public 
Instruction,  such  moneys  do  not  become 
part  of  school  fund  of  county. — McCord  vs. 
Slavln,  143  Cal.  825,  S31,  76  Pac.  Rep. 
1104. 

3.  SALE  OP  UNCOVERED  LANDS.— Pro- 
vision that  proceeds  thereof  should  be  paid 
Into  school  fund  of  county  where  land  lies 
Is  not  an  appropriation  of  these  moneys, 
but  merely  designation  of  fund  or  account 
under  or  In  name  of  which  treasurer  should 
keep  record  of  moneys  received  by  him 
from  this  source. — ^McCord  vs.  Slavln,  143 
Cal.  325.  331,  76  Pac.  Rep.  1104. 

4.  STATE  SCHOOL  FUND. — ^Moneys  there- 
in before  they  have  been  apportioned  may 
be  transferred  by  the  legislature  to  another 
fund. — McCord  vs.  Slavln,  143  Cal.  325,  832, 
76  Pac.   Rep.  1104. 
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AETICLE  XXI. 

MISCELLANEOUS  FROVISIONa 

§  1867.    Insulting  teachers.  §  1878.  School  year^  commencement  of. 

S  1868.    Disturbing  schools.  §  1879.  Bribing  members  of  board,  a  misde- 

§  1869.    Issuing  irregular  certificates,  misde-  meanor. 

meaner.  §  1880.  School  bond  elections. 

§  1870.    School  officers  acting  as  agents.  §  1881.  Notice  of  election,  how  given. 

§  1871.    Applicants  must  present  evidence  of  §  1882.  Wbat  notice  shall  contain. 

character.  §  1883.  School  bonds,  manner  of  conducting 
§1872.    Appeals   from   orders   revoking   cer-  election  for  issuance  of. 

tificates  (repealed).  S  1884.  Canvass  of  vote;    duties  of  trustees 
S  1873.    School  officers  may  administer  oaths.  in  certain  contingency. 

§  1874.    Standing  committee  on  text-books.  §  1885.  Form  of  school  bonds,  when  payable. 

S  1874a.  Text-book   committee,    secretary   to;  §  1886.  Interest,  when  payable.     Sale  of. 

appointment,  term,  and  salary.  §  1887.  Tax,  when  to  be  levied. 

S 1875.    Penalties  for  neglect  to  use  books  §  1888.  Failure  to  levy  tax,  how  remedied. 

adopted.  §  1889.  tTnsold  bonds,  disposition  of. 

§  1876.    Certain  persons  not  to  be  interested  §  1890.  Fire-escapes  on  schoolhouscs. 

in  contracts.  §  1891.  School  district  partly  in  two  coun- 
§1877.    Printing  and  binding,  by  whom  to  ties,   concurrent  action   by  board 

be  done.  of  supervisors. 

§  1867.  INSULTINO  TEA0HEB8.  Any  parent,  guardian,  or  other  person, 
who  shall  insult  or  abuse  any  teacher,  in  the  presence  of  the  school,  shall  be 
guilty  of  a  misdemeanor,  and  be  liable  to  a  fine  of  not  less  than  ten,  nor  ex- 
ceeding one  hundred  dollars. 

History:    Enacted  March  28,  1874,  Code  Amdts.  1873-4,  p.  111. 
A«  to  Iwraltlns  teaeher  tn  prcseace  of  pvpUt  see  KBRR'S  CTYC.  PBIN.  CODES  §  668b. 

§  1868.  DISTUBBINO  SCHOOL&  Any  person  who  shall  wilfully  disturb 
any  public  school,  or  any  public  school  meeting,  shall  be  guilty  of  a  misdemea- 
nor and  be  liable  to  a  fine  on  [of]  not  less  than  ten,  nor  more  than  one  hun- 
dred dollars. 

History:    Enacted  March  28,  1874,  Code  Amdts.  1873-4,  p.  111. 

§  1869.    ISSniNO  IBBEOULAB  CERTIFICATES,  MISDEBIEANOB.   Any 

state,  county,  or  city  and  county  superintendent,  or  any  state,  county,  or  city 
and  county  board  of  education,  who  shall  issue  a  certificate  or  diploma,  except 
as  provided  for  in  this  title,  shall  be  guilty  of  a  misdemeanor. 

History:  Enacted  March  28,  1874,  Code  Amdts.  1873-4,  p.  Ill;  amended 
April  7,  1880,  Code  AmdU.  1880  (Pol.  pt.),  p.  45;  March  15,  1889,  Stats, 
and  Amdts.  1889,  p.  195. 

§1870.    SCHOOL  OFFICEBS  ACTINQ  AS  AOENTS.    No  officer  named 

in  this  title,  or  teacher  in  any  public  school  held  under  the  provisions  of  this 

title,  must  act  as  agent  for  any  author,  publisher,  bookseller,  or  other  person, 

to  introduce  any  book,  apparatus,  furniture,  or  any  other  article  whatever, 

in  the  common  schools  of  this  state,  or  any  one  or  more  of  them,  or  directly  or 

indirectly  contract  for,  or  receive  any  gift  or  reward  for  so  introducing  or 

recommending  the  same;  and  any  officer  so  acting  or  receiving,  must  be 

deemed  guilty  of  a  misdemeanor,  and  on  conviction  be  punished  by  fine  or 

imprisonment,  and  be  removed  from  office. 

History:    Enacted  March  13,   1874,  Code  Amdts.  1873-4,  p.  85. 

§  1871.    APPLICANTS  MUST  PRESENT  EVIDENCE  OF  CHARACTER. 

Certificates  shall  be  issued  to  such  persons  only  as  shall  have  given  evidence 
of  good  moral  character. 

History:     Enacted   March   12,   3872;     amended   March   28,   1874,   Code 
Amdts.  1873-4,  p.  Ill;    AprU  7,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  46. 
Pol.  C— 29 
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§1872.  APPEALS  FROM  ORDERS  REVOKINO  CERTIFICATES  (re- 
pealed). 

History:    Enacted  March  12,  1872:   repealed  April  7,  1880,  Code  Amdta. 
1880   (Pol.  pt.),  p.  48. 

§1873.  SCHOOL  OFFICERS  MAY  ADBQNISTER  OATHS.  Every  offi- 
cer, including  secretaries  and  assistant  secretaries  of  boards  of  education, 
charged  with  the  performance  of  duties  under  the  provisions  of  this  chapter, 
may  administer  and  certify  oaths  relating  to  officers  or  official  matters  con- 
cerning public  schools. 

History:    Enacted  March  12,  1872;   amended  March  15,  1889,  Stats,  and 
Amdts.  1889,  p.  196. 

§  1874.  STANDINO  COMMITTEE  ON  TEXT-BOOKS.  1.  In  compiling 
or  causing  to  be  compiled  and  adopted  a  uniform  series  of  school  texl^books 
for  use  in  the  common  schools  of  this  state,  as  required  by  section  seven  of 
article  nine  of  the  state  constitution,  the  state  board  of  education  shall,  within 
thirty  days  after  the  passage  of  this  act,  meet  and  appoint  three  members  of 
said  board,  to  wit,  the  governor,  the  superintendent  of  public  instruction  and 
one  other  member  of  said  state  board  of  education  as  a  standing  committee 
on  school  text-books. 

[Powers  of  committee.]  The  said  committee  shall  be  designated  and  known 
as  the  state  text-book  committee,  and  shall  immediately  organize  and  enter 
upon  the  discharge  of  its  duties,  and  shall  have  power,  subject  to  the  approval 
of  the  state  board  of  education,  to  revise  in  whole  or  in  part  and  to  manufac- 
ture such  text-books  as  are  now  in  use;  to  compile  or  cause  to  be  compiled 
under  its  direction,  and  to  manufacture  such  other  or  additional  text-book  or 
books  as  it  may  deem  necessary  or  proper  for  use  in  the  primary  and  grammar 
schools  (the  common  schools)  of  the  state;  to  purchase  or  hire  plates,  maps, 
and  engravings  of  copyright  matter;  to  contract  for,  or  lease  copyrights,  for 
the  purpose  of  being  used  in  compiling,  printing  and  publishing  such  books ;  to 
provide  for  the  payment  of  royalties  or  for  the  leasing  of  plates  for  the  making 
of  the  whole  or  any  part  of  a  book  or  books,  and  to  do  any  and  all  acts  that 
may  be  necessary  for  the  purpose  of  procuring  a  meritorious  uniform  series  of 
text-books  for  use  in  all  the  primary  and  grammar  schools  of  the  state  of 
California.  Said  committee  shall  have  power,  subject  to  the  approval  of  the 
state  board  of  education,  to  prescribe  and  enforce  the  use  of  a  uniform  series 
of  text-books,  and  to  adopt  a  list  of  books  for  supplementary  use  from  which 
county  and  city  and  county  boards  of  education  shall  select  and  adopt  books 
for  supplementary  use  in  primary  and  grammar  schools  in  their  respective 
counties  and  cities  and  counties,  as  required  by  section  seventeen  hundred  and 
twelve  of  the  Political  Code. 

[Duty  of  county  superintendents  of  schools.]  As  soon  as  any  text-book  shall 
have  been  compiled,  printed,  adopted,  and  is  ready  for  distribution,  it  shall 
be  the  duty  of  every  county  and  city  and  county  superintendent  of  schools  in 
the  state  to  order  a  sufficient  number  thereof  to  give  at  least  one  copy  of 
every  such  book  to  every  public  school  district  library  in  the  county  or  city 
and  county  in  which  he  is  superintendent,  and  payment  therefor  shall  be 
made  by  him  by  drawing  his  requisition  without  the  order  of  the  board  of 
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school  trustees  against  the  library  funds  of  the  respective  districts  in  his 
county  or  city  and  county  for  the  cost  and  remitting  the  same  to  the  oflScial 
who  has  charge  of  the  sale  of  state  school  text-books. 

In  cities  where  the  city  school  superintendent  <Nr  city  board  of  education  is 
^scustomed  to  draw  i^uisitions  upon  the  library  funds,  it  is  hereby  made  the 
(Inty  of  such  superintendents  or  boards  of  education  to  order  and  pay  for 
copies  of  books  of  the  state  series  for  their  school  libraries  as  hereby  provided 
in  Ueu  of  the  county  superintendents. 

2.  [Instruction,  subjects  of.]  Instruction  shall  be  given  in  the  following 
subjects  in  the  primary  and  grammar  schools  of  the  state  in  the  several  grades 
in  which  they  may  be  required,  viz. :  Reading,  writing,  orthography,  language 
lessons,  and  English  grammar,  arithmetic,  geography,  history  of  the  United 
States,  elements  of  physiology  and  hygiene,  vocal  music,  elementary  bookkeep- 
ing, drawing,  nature  study,  and  civil  government ;  and  it  shall  be  the  duty  of 
the  said  text-book  committee  to  revise  such  of  the  books  of  the  present  state 
series  or  publish  such  new  ones  in  any  of  the  above-mentioned  subjects  as  may 
be  necessary  for  the  proper  study  and  teaching  of  them,  and  for  the  purposes 
of  compilation  and  publication  may  make  use  of  any  copyright  matter  deemed 
suitable,  and  may  purchase  or  hire  plates,  maps,  or  engravings  of  such  copy- 
right matter,  may  contract  and  arrange  for  the  payment  of  royalties,  and  shall 
designate  such  book  or  books,  when  published,  as  belonging  to  and  forming 
a  part  of  the  state  series  of  school  text-books,  subject  to  the  approval  of  the 
state  board  of  education. 

3.  [Secretary,  salary  of.]  The  said  text-book  committee  shall  elect  a  secre- 
tary, who  shall  be  a  person  of  recognized  educational  ability  and  experience, 
^}io  shall  be  provided  with  an  office  at  the  state  capitol  in  Sacramento  in 
conection  with  that  of  the  superintendent  of  public  instruction,  and  who  shall 
keep  the  books,  accounts,  and  all  records  of  the  said  committee  and  perform 
sneh  other  duties  as  may  from  time  to  time  be  required  of  said  secretary  by 
said  committee.  Said  secretary  shall  hold  office  at  the  pleasure  of  the  com- 
mittee and  shall  receive  a  salary  of  one  hundred  and  sixty-five  dollars  per 
month,  payable  monthly  in  the  same  manner  and  from  the  same  fund  as  the 
salaries  of  state  officers  are  paid. 

1  [Committee  may  secure  copyrights.]  The  said  text-book  committee  may 
secure  copyrights,  in  the  name  of  the  people  of  the  state  of  California,  to  any 
book  that  may  be  compiled  under  this  act,  and  whenever  any  one  or  more  of  the 
state  school  text-books  shall  have  been  compiled,  published,  and  adopted,  the 
superintendent  of  public  instruction  shall  issue  an  order  to  all  county  and 
city  and  county  boards  of  education  by  sending  notice  by  registered  mail  to 
the  secretaries  of  all  such  boards  requiring  the  uniform  use  of  said  book  or 
books  in  all  the  primary  and  grammar  schools  of  this  state,  and  when  said 
order  shall  have  thus  been  given  and  published,  the  same  shall  remain  in  force 
and  effect  for  a  term  of  not  less  than  four  nor  more  than  eight  years ; 

[Books  adopted  to  remain  in  force  four  years.]  Provided,  that  said  order 
for  the  uniform  use  of  said  book  or  books  shall  not  take  effect  until  the  ex- 
piration of  at  least  one  year  from  the  time  of  the  completion,  purchase,  or 
the  leasing  of  the  electrotype  plates  of  said  book  or  books;  but  nothing  in  this 
act  shall  be  construed  to  prevent  any  county,  city,  or  city  and  county  from 


8 1874     (402) 


TBXT-BOOKS— PBNALTY   FOR  RBFUSUfG   SBRIES. 


[Pt.lIL 


adopting  any  one  or  more  of  the  state  series  of  school  text-books  whenever 
said  book  or  books  shall  have  been  published  and  is  ready  for  distribution; 
provided,  further,  that  whenever  any  plates,  maps,  or  engravings  of  any 
publisher  or  author  are  adopted  for  use  as  hereinbefore  provided,  the  state 
text-book  committee  shall  enter  into  a  contract  for  not  less  than  four  nor 
more  than  eight  years  for  the  use  of  the  same,  and  shall  require  a  good  and 
suflBcient  bond  of  the  owner  of  such  plates,  maps  or  engravings,  guaranteeing 
that  the  same  shall  be  kept  revised  and  up  to  date  as  may  be  required  by  the 
state  board  of  education. 

5.  [Penalty  for  refusal  to  use  state  series.]  Any  county,  city  and  county, 
city  or  school  district  that  refuses  or  neglects  to  use  the  state  series  of  school 
text-books  in  the  grades  and  in  the  subjects  for  which  they  are  intended  and 
at  the  time  as  required  in  the  foregoing  subdivisions  of  this  act  must,  upon 
satisfactory  proof  of  such  refusal  or  neglect,  have  the  state  money  to  which 
it  is  otherwise  entitled,  withheld  from  it  by  the  superintendent  of  public  in- 
struction. 

6.  [Superintendent  of  state  printing,  duties  of.]  The  superintendent  of 
state  printing  shall  have  the  supervision  of  all  mechanical  work  connected 
with  the  printing  and  publishing  of  such  books  as  may  be  compiled  and 
adopted  by  said  text-book  committee  and  approved  by  the  state  board  of  edu- 
cation, and  all  such  printing  and  binding  shall  be  done  in  the  state  printing 
oflBce.  The  superintendent  of  state  printing  shall  annually  on  the  first  day 
of  July,  and  oftener,  if  requested,  submit  to  the  said  text-book  committee  a 
detailed  statement  showing  the  number  and  name  of  books  of  the  state  series 
published  by  him  during  each  year. 

7.  [Prices  of  books  to  be  fixed.]  Whenever  any  book  authorized  to  be 
published  under  this  act  is  ready  for  sale  or  delivery  to  pupils,  the  state  printer 
shall  submit  to  the  said  state  text-book  committee,  and  it  in  turn  to  the  state 
board  of  education,  an  itemized  statement,  showing  the  exact  cost  of  the 
material,  printing,  binding,  and  finishing  of  such  book  in  editions  of  five  thou- 
sand or  more,  and  the  state  board  of  education  shall  thereupon  determine  and 
fix  the  price  of  such  book  as  required  by  law,  by  adding  to  the  cost  of  manu- 
facturing, the  price  contracted  to  be  paid  as  royalty,  or  for  the  use  of  the 
plates,  maps  or  engravings  of  the  copyright  matter  therein  contained,  and 
said  price  shall  be  deemed  to  be  the  whole  cost  of  publication  of  such  book  at 
Sacramento. 

[Royalty  fund.]  The  amount  fixed  for  royalty  or  cost  of  plates  of  copy- 
right matter  shall,  as  the  books  are  sold,  be  kept  separate  from  other  proceeds 
from  the  sale  of  state  school  text-books,  and  deposited  in  the  state  treasury  to 
the  credit  of  a  fund  to  be  designated  and  known  as  the  **  text-book  royalty 
fund,''  the  same  to  be  paid  out  quarterly  or  semiannually,  as  may  be  agreed 
between  the  owners  of  copyright  matter  and  said  text-book  committee,  on  the 
order  of  the  said  state  text-book  committee,  in  payment  of  royalties  or  hire 
of  plates,  maps  or  engravings  of  copyright  matter  in  the  same  manner  as  other 
claims  upon  the  state  treasurer  are  paid. 

8.  [Appropriations.]  The  sum  of  twenty  thousand  dollars  is  hereby  appro- 
]>riated  out  of  any  money  in  the  state  treasury  not  otherwise  appropriated, 
for  the  purpose  of  carrying  out  the  provisions  of  this  act.    Said  aDDroDriatinn 
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which  shall  be  known  as  the  "text-book  appropriation,"  shall  be  subject  to  the 
drafts  of  the  said  text-book  committee  for  all  the  expenses  incurred  by  it, 
except  the  salary  of  the  secretary,  which  is  otherwise  provided  for  in  this  act ; 
proyided,  that  all  claims  shall  be  presented  to  the  state  board  of  examiners 
for  their  approval;  said  appropriation  shall  be  subject  to  the  drafts  of  the 
said  committee  for  all  moneys  needed  for  the  payment  of  royalties,  for  the 
purchase  or  hire  of  such  plates,  maps,  or  engravings  that  may  be  necessary 
but  which  can  not  be  arranged  to  be  paid  for  as  provided  in  subdivision 
seventh  hereof,  for  expert  opinions  as  provided  for  in  subdivision  nine  of  this 
act,  for  printing,  stationery,  postage,  and  expressage  that  will  be  required  by 
said  committee,  and  for  manufacturing  any  edition  of  any  book  of  the  state 
series  now  in  use  or  which  may  hereafter  be  adopted  for  use  in  the  primary 
and  grammar  schools. 

[School-book  fund.]  It  is  provided  that  all  moneys  that  have  been  received 
or  that  may  hereafter  be  received  from  the  sales  of  state  series  of  school  text- 
books, except  that  which  is  received  in  payment  of  royalties  and  provided  in 
this  act  to  be  deposited  to  the  credit  of  the  text-book  royalty  fund,  shall  be 
kept  by  the  state  treasurer  as  a  separate  and  distinct  fund,  to  be  known  as  the 
*' state  school-book  fund,"  which  fund  shall  be  subject  to  the  drafts  of  the  said 
text-book  committee  for  all  expenses  incurred  by  the  superintendent  of  state 
printing  for  all  material,  labor,  and  other  expenses  necessary  in  the  mechani- 
eal  work  of  printing  and  publishing  state  school  text-books;  all  claims  to  be 
drawn  after  being  certified  to  by  the  superintendent  of  state  printing,  as  pro- 
vided in  subdivision  four  of  section  five  hundred  and  twenty-six  of  the  Political 
Code;  provided,  that  all  demands  on  the  state  school-book  fund  shall  be  pre- 
sented to  the  state  board  of  examiners  in  itemized  form  for  their  approval; 
and  upon  the  approval  of  the  state  board  of  examiners,  the  state  controller  is 
hereby  authorized  and  directed  to  draw  his  warrant,  and  the  state  treasurer 
is  hereby  authorized  and  directed  to  pay  the  same,  in  conformity  with  the 
provision  of  this  section. 

9.  [Experts  to  pass  on  merits  of  books.]  Before  selecting  any  text-book 
matter  to  be  used  in  the  compilation  or  revision  of  a  state  school  text-book, 
the  said  committee  may,  subject  to  the  approval  of  the  state  board  of  educa- 
tion, secure  one  or  more  educational  experts  to  examine  and  give  their  opin- 
ions on  the  merits  of  any  book  or  books  or  parts  of  a  book  that  may  be  taken 
under  consideration,  and  the  claims  for  payment  of  such  expert  service  shall 
be  paid  in  like  manner  as  other  claims  are  paid  out  of  the  state  text-book 
appropriation;  provided,  that  the  expense  of  such  expert  examination  and 
opinion  shall  not  exceed  the  sum  of  two  hundred  dollars  for  any  one  boo^  that 
may  be  adopted  and  published  as  a  book  of  the  state  series. 

10.  [Existing  law  continued  in  force.]  The  existing  law  which  provides  the 
manner  and  the  means  for  the  distribution  of  state  school  text-books  is  hereby 
continued  in  force  and  elBfect. 

[Repealing  clause.]  Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdta.  1873-4,  p.  112;  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt),  p.  46; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  265;  March  18,  1903,  Stats, 
and  AmcUs.  1903,  pp.  192-196;  In  effect  immediately. 
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1.  Applied,  cited,  construed,  Tefeired   to.  of  Education,  131  Cal.  165,  1C(,  E3  Pac.  R«p. 


161, 


8.  Change  of  school-bookH — Notice  required. 

3.  Legislative  function — Adopting  teit  uooka.  >•     LcsliiIiitlTe,   ■«(   Judicial,   foaetioB   li 

4.  Notice  required  tu  change  school-books.  oiorclsed  by  board  of  education  In  adoptlns 


S.  Bight  of  copyright  on  school  text-books  b; 
1,     APPLIED,  CITED,  CONSTRUED,  RB- 


Aa 

Const.    1ST3    arL   IX   (T;   HENNINO'S    GEN- 
ERAL LAWS   p.   IzvxvU. 

Z.  CHANOE  Oic  SCHOOL-BOOKS  'WITH- 
IN FOUR  YEARS  or  Without  Klviny  notice 
required  by  above  eecclon  Is  invalid.  Though 


t-books. — People     ex     rel.     Cochra 
Board  of  Education,  Si  Cal.  3T5,  376. 

notice:      BEINQ      REQITIRED     before 

.-yge  of  school-books  can  be  made.  II  Is 

tc.  in:   People  ex  rel.  Bell-      neceaeary  that  suoh  notice  be  Blven  as  re- 
I.   Stale  Board  of  Education,   49   Cal.      (,u|„d   by   law   before   any   change  can   b^ 
S   (construed);    Greene  vs.  Board  of      admitted.— People  ei  rel.  Bellmer  v>.   Slate 
Ion.    131    Cal.    166.    167,    168,    63    Pao.       Board  ot  Education.  «9  CaL   684.  S8G. 
Rep.    161    <C0nstriied)^  ^      ,_         .      ,   .  "•     RIGHT  OF  COPYRIGHT   ON  SCHOOL 

,^^_^^^^^^^  taken  In  name  of  state  ii 
.bought  not  to  be  valid,  for  the  reaiion  that 
iBhtable  Interest 
herein;  the  state  not  being  a  penon  en- 
:d  to  copyright  within  provision  ol  the 
iral  statute  conferring  that  right.— 
system  In  use  was  never  legally  adopted  Banks  vs.  Manchester,  128  U.  a  H*.  tSS. 
as  a  uniform  eerlea,  notice  roust  be  pub-  bk.  8Z  I^  ed.  42G.  3  Sup.  Ct.  Rep.  IS. 
Ushed    as    required    by    this    eectlon    before  As  (o  copyrlsht  of  law  reparta   hr  bUIc, 

any  change  can  be  made. — Greene  vs.  Board       Bee  ante   1777   and   note. 

§  1874a.  TKXT-BOOK  COMMITTEE,  SECRETARY  TO ;  APPOINTMENT, 
TERM  AND  SALARY.  The  ofSce  of  eecretei?  to  the  state  text-book  com- 
mittee is  hereby  created.  The  state  teit-book  committee  shall  elect  a  person 
of  recognized  ability  and  experience  to  &ll  said  office.  Said  secretary  shall 
be  provided  with  an  office  at  the  state  eapitol  in  Sacramento  in  connection  with 
that  of  the  superintendent  of  pnblic  instruction,  and  he  shall  keep  the  books, 
acGonnts,  and  all  records  of  the  said  committee  and  perform  sneh  other  daties 
as  may  from  time  to  time  be  required  of  him  by  said  committee.  Said  secre- 
tary shall  hold  office  at  the  pleasure  of  the  committee  and  shall  receive  a  salary 
of  twenty-five  hundred  dollars  per  year,  payable  monthly  out  of  the  state 
school-book  fund  and  in  the  same  manner  as  the  salaries  of  state  officers  are 
paid. 

[Repealing  clatise.]  Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

History;    Enacted  Mardi  22,  1906,  SUts.  and  Amdta.  1909,  p.  786; 
In  effect  immediately. 

§  1875.    PENALTIES  FOR  NEGLECT  TO  USE  BOOKS  ADOPTED.    If 

any  city  or  district  refuse  or  neglect  to  use  the  hooks  that  may  be  prescribed, 
or  use  any  other  text-books  in  any  of  the  prescribed  studies,  the  superintendent 
of  public  instruction  must  withhold  from  such  city,  town,  or  district  twenty- 
five  per  cent  of  all  state  school  moneys  to  which  it  may  be  entitled  until  it 
comply;  and  any  moneys  so  withheld  must  be  apportioned  by  the  superin- 
tendent at  the  next  annual  apportionment  in  the  same  manner  as  other  school 
moneys  in  the  treasury. 

History:    Enacted  March   12,  1872. 

§1876.    CERTAIN    PERSONS    NOT   TO    BE    INTERESTED    IN   CON- 
TRACTS.    No  school  trustee  or  member  of  any  board  of  education  must  be 
interested  in  any  contract  made  by  the  board  of  which  he  is  a  member;  and 
any  contract  made  in  violation  of  this  provision  is  void. 
History:     Enacted   March    12,    1S7S. 
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§1877.    PBINTINO  AND   BINDING,   BY  WHOM  TO  BE  DONE.    All 

printing  or  binding  required  under  this  chapter,  except  as  provided  in  sub- 
division eight  of  section  one  thousand  seven  hundred  and  seventy-one,  must 
be  executed  by  the  state  printer,  in  the  form  and  manner  and  at  the  prices 
of  other  state  printing,  and  be  paid  for  in  like  manner. 

History:     Enacted  March   12,   1872;    amended   March  23,  1893,   Stats. 
and  Amdts.  1893,  p.  266. 

§  1878.     SCHOOL  TEAB^  GOMMENGEMENT  OF.    The  school  year  begins 
on  the  first  day  of  July,  and  ends  on  the  last  day  of  June. 

History:    Enacted  March  12,  1872. 


1.  Applied,  cited,  construed,  referred  to. 
2,3.  Contract   for  teaching — School  year  do- 
fined. 

1.  APPLIED,  CITESD,  CONSTRUED,  RE- 
FERRED TO,  etCp  In:  bunol  S.  Dist.  vs. 
Chipman,  138  Cal.  251,  254,  71  Fac.  Rep. 
340  (applied);  Williams  vs.  Bagnelle,  138 
CaL  €99,  704,  72  Pac  Rep.  408    (applied). 

2.  CONTRACT  FOR  TEACHING  at  stipu- 
lated sum  per  year  gives  teacher  right  to 
full  sum,   althougrh    school   continues   only 


for  eigrht  months  Instead  of  nine  months, 
as  originally  intended  by  trustees. — Wil- 
liams vs.  Bagnelle,  138  Cal.  699,  704,  706. 
72  Pac.  Rep.  408. 

8.  Contrtict  In  reference  to  school  teach- 
IngTy  in  absence  of  anything  to  contrary, 
must  be  construed  as  if  provision  of  law 
limiting  time  for  which  contract  could  be 
made  was  inserted  in  it,  and  that  term 
"year"  meant  school  year.  —  Williams  vs. 
Bagnelle,  138  Cal.  699,  704,  72  Pac.  Rep.  408. 


§1879.    BRIBINO   MEUBEBS   OF   BOABD,    A   MISDEMEANOR.    The 

offering  of  any  valuable  thing  to  any  member  of  a  board  of  education,  or  board 
of  sehool  trustees,  with  the  intent  thereby  to  influence  his  action  in  regard  to 
the  granting  of  any  teacher's  certificate,  the  appointment  of  any  teacher, 
superintendent,  or  other  officer  or  employee,  the  adoption  of  any  text-book,  or 
the  making  of  any  contract  to  which  the  board  of.  education  of  which  he  is  a 
member  shall  be  a  party,  or  the  acceptance  by  any  member  of  a  board  of  edu- 
cation or  board  of  school  trustees  of  any  valuable  thing,  with  corrupt  intent, 
shall  be  a  misdemeanor,  punishable  as  by  law  provided. 

[Compulsory  testimony.]  Any  person  may  be  compelled  to  testify  in  any 
lawful  investigation  or  judicial  proceeding  against  any  person  who  may  be 
charged  with  any  offense  described  in  this  section. 

[Appointment  by  corrupt  means  void.]  Any  contract  or  appointment  ob- 
tained from  a  board  of  education  or  board  of  school  trustees  by  corrupt  means 
shall  be  void. 

History:  Eracted  April  7,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  47; 
amended  March  15,  1889,  Stnts.  and  Amdts.  1889,  p.  196;  March  23, 
1893,    Stats,   and   Amdts.    1893,   p.   266. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Asking  for  bribe — Penal  offense. 
3,4.  Construction — With  Penal  Code. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  People  vs.  Seeley, 
137  Cal.  13.  14,  16,  69  Pac.  Rep.  693  (con- 
strued). 

Am  to  pmiishnieiit  for  asklnff  or  recelvlnff 
a  brib«^  hy  member  of  board  of  education 
or  boffTd  of  sehool  tmstees,  see  KERR'S 
CTC.  PEN.  CODE  S  68  and  note. 

A*  to  pnnlahmeiit  of  the  crime  of  bribery 
•f  a  mevtber  of  the  board  of  edvcatlon  or 
H  Mbool  traiitee,  see  KERR'S  CYC.  PEN, 
CODE  I!  67,  68  and  note. 


2,  ASKING  OR  AGREEING  TO  RE- 
CEIVE BRIBE  by  school  trustee  for  his 
vote  on  matter  of  acceptlngr  school  build- 
ing", etc.,  was  rightly  informed  against  un- 
der §  68  of  Penal  Code. — People  vs.  Seeley, 
137  Cal.  13.  15,  69  Pac.  Rep.  693. 

S.  CONSTRUCTION. — Above  section  must 
be  construed  with  §  68  Penal  Code,  so  as  to 
grlve  effect  to  each  section. — People  vs.  See- 
ley. 137  Cal.  13,  16.  69  Pac.  Rep.  693. 

4.  Repeals  by  implication  are  not  fa- 
vored, and  above  section  does^  not  repeal 
8  68  Penal  Code. — People  vs.  Seeley,  137  CaL 
18,  16,  69  Pac.  Rep.  693. 
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§  1880.  SCHOOL  BOND  ELECTIONS.  The  board  of  trustees,  board  of 
education,  or  other  governing  bodies  of  any  school  district  may,  when  in  their 
judgment  it  is  advisable,  and  must,  upon  a  petition  of  a  majority  of  the  heads 
of  families  residing  in  the  district,  call  an  election  and  submit  to  the  electors 
of  the  district,  whether  the  bonds  of  such  district  shall  be  issued  and  sold  for 
the  purpose  of  raising  money  for  purchasing  school  lots,  for  building,  or 
purchasing  one  or  more  schoolhouses,  for  insuring  the  same,  for  supplying  the 
same  with  furniture  and  necessary  apparatus,  for  improving  the  grounds,  or 
for  any  or  all  of  said  purposes,  for  liquidating  any  indebtedness  already 
incurred  for  said  purposes,  and  for  refunding  any  outstanding  valid  indebted- 
ness, evidenced  by  bonds,  or  warrants  thereof. 

History:  Enacted  March  7,  1881,  Stats,  and  Amdts.  1881,  p.  62; 
amended  February  26,  1885,  Stats,  and  Amdts.  1884-5,  p.  8;  March  15, 
1889,  Stats,  and  Amdts.  1889.  p.  196;  March  23,  1893,  Stats,  and  Amdts. 
1893,  p.  267;  March  27,  1895,  Stats,  and  Amdts.  1895,  p.  245.  Amend- 
ment of  1899  became  a  law  under  constitutional  proTision  without  governor's 
approval  on  March  11,  Stats,  and  Amdts.  1899,  pp.  94-95. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Buying  school  lot — Questions  may  be  voted 

on. 

3.  City  a  municipal  corporation — Distinction. 

4.  Election  for  school  bonds — CJonduct  of. 

5.  Money  for  schoolhouses — How  raised. 

1.  APPLIBD,  CITBD,  CONSTRUED,  RBS- 
FERRED  TO,  etc..  In:  In  re  Wetmore,  99 
Cal.  146,  151,  38  Pac.  Rep.  769  (construed 
with  other  sections);  People  ex  rel.  Attor- 
ney-General vs.  Caruthers  S.  Dist.,  102  Cal. 
184,  186.  86  Pac.  Rep.  396  (applied);  Sunol 
S.  Dist.  vs.  Chipman,  138  Cal.  261,  266,  71 
Pac.  Rep.   340    (applied). 

An  to  provldlDK  funds  for  bvlldliiff  or 
mainteiiaiice  of  schools  hy  tax  voted  for  by 
people,  see  ante  9  1830  and  note. 

As  to  ^nrhen  new  district  mast  open 
schoolhovse,  see  ante  §  1681  and  note. 

2.  BUYING  LOT  AND  BUILDING  OF 
SCHOOLHOUSES   question   of   may   be   sub- 


mitted jointly  with  question  of  Issuance  of 
bonds  or  voting:  of  tax. — People  ex  reL 
Attorney-General  vs.  Caruthers  8.  Dist.,  10! 
Cal.  184,  186,  36  Pac.  Rep.  396. 

S.     CITY   IS   MUNICIPAL   CORPORATIOlf 

and  distinct  from  school  district  which  It 
comprises  and  may  issue  Its  own  bonds  for 
the  purpose  of  building  schoolhouses.  etc. 
under  greneral  law  or  under  its  charter,  and 
power  vested  In  It  so  to  do  does  not  con- 
flict with  provisions  of  §1676  ante. — In  re 
Wetmore,  99  Cal.  146,  161,  33  Pac.  Rep.  7«9. 

4.  ELECTION  FOR  ISSUANCE  OF 
SCHOOL  BONDS  must  be  conducted  strict- 
ly in  accordance  with  law. — People  ex  reL 
Attorney-General  vs.  Caruthers  S.  Dist,  102 
Cal.  184.   186,   36  Pac   Rep.   896. 

5.  MONEY  FOR  BUILDING  SCHOOL- 
HOUSE  may  be  raised  either  by  tax  for  that 
purpose  or  by  issuance  and  sale  of  bonds.— 
Sunol  S.  Dist.  vs.  Chipman,  13^  CaL  351. 
254,   71    Pac.  Rep.   340. 


§  1881.  NOTICE  OF  EIjiECTION,  HOW  OIVEN.  Such  election  must  be 
called  by  posting  notices,  signed  by  the  board,  in  three  of  the  most  public 
places  in  the  district,  for  not  less  than  twenty  days  before  the  election;  and 
if  there  is  a  newspaper  published  in  the  county,  by  publishing  such  notice 
therein  not  less  than  once  a  week  for  three  successive  weeks. 

History:    Enacted  March  7,  1881,  Stats,  and  Amdts.  1881,  p.  62. 

§  1882.    WHAT  NOTICE  SHALL  CONTAIN.    Such  notice  must  contain : 

1.  The  time  and  place  of  holding  such  election ; 

2.  The  names  of  inspectors  and  judges  to  conduct  the  same; 

3.  The  hours  during  the  day  in  which  the  polls  will  be  open ; 

4.  The  amount  and  denomination  of  the  bonds ;  the  rate  of  interest  and  the 
number  of  years,  not  exceeding  forty,  the  whole  or  any  part  of  said  bonds  are 
to  run. 

History:  Enacted  March  7,  1881,  Stats,  and  Amdts.  1881,  p.  62; 
amended  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  267;  March  14,  1901, 
Stats,  and  Amdts.  1900-1,  p.  293;  February  26,  1903,  Stats,  and  Amdti. 
1903,  p.  41. 
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§  1883.  SCHOOL  BONDS,  MANNER  OF  CONDUGTINa  ELEOTION  FOR 
ISSUANCE  OF.  Such  election  shall  be  conducted  in  conformity  to  the  pro- 
visions of  sections  one  thousand  five  hundred  and  ninety-six,  one  thousand 
five  hundred  and  ninety-seven,  one  thousand  five  hundred  and  ninety-eight, 
one  thousand  five  hundred  and  ninety-nine,  one  thousand  six  hundred,  one 
thousand  six  hundred  and  one,  and  one  thousand  eight  hundred  and  thirty-four, 
except  that  the  words  to  appear  upon  the  ballots  .shall  be  ** Bonds — yes"  and 
"Bonds — no";  and  except  further  that  persons  voting  at  such  bond  elections 
shall  put  a  cross  (X)  upon  their  ballots,  with  pencil  or  ink,  after  the  words 
'* Bonds — yes"  or  ''Bonds — ^no"  (as  the  case  may  be)  to  indicate  whether  they 
have  voted  for  or  against  the  issuance  of  bonds. 

History:  Enaeted  March  7,  1881,  Stats,  and  Amdts.  1881,  p.  63;  amended 
March  23,  1893,  Stats  and  Amdts.  1893,  p.  267;  March  18,  1905,  Stats,  and 
Amdts.  1905,  pp.  190-191. 

§1884.  CANVASS  OF  VOTE;  DUTIES  OF  TRUSTEES  IN  CERTAIN 
CONTINOENCY.  On  the  seventh  day  after  said  election,  at  one  o'clock  p.  m., 
the  returns  having  been  made  to  the  board  of  trustees,  board  of  education,  or 
other  governing  body  of  such  school  district,  the  board  must  meet  and  canvass 
said  returns,  and  if  it  appears  that  two  thirds  of  the  votes  cast  at  said  election 
was  in  favor  of  issuing  such  bonds,  then  the  board  shall  cause  an  entry  of 
that  fact  to  be  made  upon  its  minutes,  and  shall  certify  to  the  board  of  super- 
visors of  the  county  all  the  proceedings  had  in  the  premises,  and  thereupon 
said  board  of  supervisors  shall  be  and  they  are  hereby  authorized  and  directed 
to  issue  the  bonds  of  such  district,  to  the  number  and  amount  provided  in 
such  proceedings,  payable  out  of  the  building  fund  of  such  district,  naming 
the  same,  and  that  the  money  shall  be  raised  by  taxation  upon  the  taxable 
property  in  said  district,  for  the  redemption  of  said  bonds  and  the  payment 
of  the  interest  thereon ;  provided,  that  the  total  amount  of  bonds  so  issued 
shall  not  exceed  five  per  cent  of  the  taxable  property  of  the  district,  as  shown 
by  the  last  equalized  assessment-book  of  the  county. 

History:  Enacted  March  7,  1881,  Stats,  and  Amdts.  1881,  p.  63;  amended 
March  27,  1895,  Stats,  and  Amdts.  1895,  p.  245. 

§  1886.  FORM  OF  SCHOOL  BONDS,  WHEN  PAYABLE.  The  board  of 
supervisors  by  an  order  entered  upon  its  minutes  shall  prescribe  the  form  of 
said  bonds  and  of  the  interest  coupons  attached  thereto,  and  must  fix  the  time 
when  the  v^hole  or  any  part  of  the  principal  of  said  bonds  shall  be  payable, 
which  shall  not  be  more  than  forty  years  from  the  date  thereof. 

History:  Enacted  March  7,  1881.  Stats,  and  Amdts.  1881,  p.  63;  amended 
March  21,  1897,  Stats,  and  Amdts.' 1897.  p.  243;  February  26,  1903,  Stats, 
and  Amdts.  1903,  p.  40;  in  effect  immediateljr. 

§1886.  INTEBEST,  WHEN  PAYABLE.  SALE  OF.  Said  bonds  must 
not  bear  a  greater  amount  of  interest  than  eight  per  cent,  said  interest  to  be 
payable  annually  or  semiannually ;  and  said  bonds  must  be  sold  in  the  manner 
prescribed  by  the  board  of  supervisors,  but  for  not  less  than  par,  and  the 
proceeds  of  the  sale  thereof  must  be  deposited  in  the  county  treasury  to  the 
credit  of  the  building  fund  of  said  school  district,  and  be  drawn  out  for  the 
purposes  aforesaid  as  other  school  moneys  are  drawn  out. 

[Validily  of  proceedings.]    All  the  proceedings  of  every  school  district  and 
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of  every  board  of  trustees,  bonrd  of  educatioa,  board  of  supervisors,  and  of 
all  officers  of  school  districts  and  counties  purporting  to  have  been  taken  under 
or  by  authority  of  sections  one  thousand  eight  hundred  and  eighty  to  one 
thousand  eight  hundred  and  eighty-eight,  inclusive,  of  the  Political  Code, 
shall  be  valid  in  the  same  manner  and  to  the  same  extent  as  if  sections  one 
thousand  eight  hundred  and  eighty  and  one  thousand  eight  hundred  and 
pighty-four  of  said  code,  at  the  time  when  such  proceedings  were  taken,  in 
express  language  empowered  the  governing  body  of  all  school  districts,  by 
whatever  name  such  governing  body  should  be  known,  to  call  elections  for 
the  purposes  set  forth  in  said  section  one  thousand  eight  hundred  and  eighty, 
and  to  receive  and  canvass  returns,  to  cause  a  minute  entry  of  the  result  of 
elections,  and  to  certify  proceedings  to  the  board  of  supervisors,  as  provided 
by  said  section  one  thousand  eight  hundred  and  eighty-four. 

[Validity  of  bonds  isaoed.]  And  all  bonds  of  school  districts  purporting  to 
have  been  issued  under  or  hy  virtue  of  any  or  all  of  the  following  sections,  to 
wit:  Sections  one  thousand  eight  hundred  and  eighty,  one  thousand  eight 
hundred  and  eighty-one,  one  thousand  eight  hundred  snd  eighty-two,  one  thou- 
sand eight  hundred  and  eighty-three,  one  thousand  eight  hundred  and  eighty- 
four,  one  thousand  eight  hundred  and  eighty-five,  one  thousand  eight  hundred 
and  eighty-six,  one  thousand  eight  hundred  and  eighty-seven,  one  thousand 
eight  hundred  and  eighty-eight,  of  the  Political  Code,  shall  be  valid  in  the  same 
manner  and  to  the  same  extent  as  if  said  sections  used  the  words  "board  of 
education,  board  of  trustees,  or  other  governing  body,"  in  place  of  the  wordK 
"board  of  trustees,"  whenever  the  words  "board  of  trustees"  occur  in  said 
sections. 


§  1887.  TAX,  WHEN  TO  BE  LEVIED.  The  board  of  supervisors,  at  the 
time  of  making  the  levy  of  taxes  for  county  purposes,  must  levy  a  tax  for  that 
year  upon  the  taxable  property  in  such  district,  for  the  interest  and  redemp- 
tion of  said  bonds,  and  such  tax  most  not  be  less  than  sufficient  to  pay  the 
interest  of  said  bonds  for  that  year,  and  such  portion  of  the  principal  as  is  to 
become  due  during  such  year,  and  in  any  event  must  be  high  enough  to  raise, 
annually,  for  the  first  half  of  the  term  said  bonds  have  to  run,  a  sufficient 
sum  to  pay  the  interest  thereon;  and  during  the  balance  of  the  term,  high 
enough  to  pay  such  annual  interest,  and  to  pay,  annually,  a  proportion  of  the 
principal  of  said  bonds  equal  to  a  sum  produced  by  taking  the  whole  amount 
of  said  bonds  outstanding  and  dividing  it  by  the  number  of  years  said  bonds 
then  have  to  run;  and  all  moneys  so  levied,  when  collected,  shall  be  paid  into 
the  county  treasury  to  the  credit  of  the  building  fund  of  such  district,  and  be 
used  for  the  payment  of  principal  and  interest  on  said  bonds,  and  for  no 
other  purpose.  The  principal  and  interest  on  said  bonds  shall  be  paid  by  the 
county  treasurer,  upon  the  warrant  of  the  auditor,  out  of  the  fund  provided 
therefor ;  and  it  shall  be  the  duty  of  the  auditor  to  cancel  and  file  with  the 
treasurer  the  bonds  and  coupons  as  rapidly  as  they  are  paid. 

HUtoiy:    Enacted  March  T,  ISSl,  Btata.  and  AmdtH.  1881,  p.  64. 

1.  Applied,  cited,  eoDitrned,  referred  to.  1.    Ai-PLIED,  CFFBD,  cotfSTRVBD.  KB- 

2.  TazCH  for  school  hond—Where  digtriet  tm-       FBItBD  TO,  etc.,  In:  In  ra  Wetmora.  It  Cil 

properly  orgBniied.  116.  ISl,   St  Pac.  Rep.  7S9   (conatmed  wltk 
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other  sections);  Hamilton  vs.  County  of  San 
Diego,  108  CaL  273,  284»  41  Fac.  Rep.  305 
(referred    to). 

Si  Taxes  for  bondii  isaved  by  acliool 
Aatrlet  improperly  orgranized,  but  under 
color  of  legality,  bavins  been  paid  *  by 
owners  of  property  included  in  such  dis- 
trict, and  existence  of  such  district  hav- 
ing been   recognized,   such   district   is   cor- 


poration de  facto  whoce  existence  cannot 
be  collaterally  impeached;  and  taxpayers 
cannot  recover  back  taxes  paid  by  them  into 
its  bond  and  interest  fund;  nor  is  new 
school  district  thereafter  regrularly  estab- 
lished entitled  to  any  funds  collected  for 
payment  of  principal  and  interest  of  bonds. 
— Hamilton  vs.  County  of  San  Diego,  108 
Cal.  273,  283»  41  Pac.  Rep.  306. 


§  1888.  FAILTTBE  TO  LEVY  TAX,  HOW  BEMEDIED.  If  the  board  of 
supervisors  of  any  county  which  has  issued  bonds  under  the  provisions  of  this 
act,  shall  fail  to  make  the  levy  necessary  to  pay  such  bonds  or  interest  coupons 
at  maturity,  and  the  same  shall  have  been  presented  to  the  county  treasurer, 
and  the  payment  thereof  refused,  the  owner  may  file  the  bond,  together  with 
all  unpaid  coupons,  with  the  state  controller,  taking  his  receipt  therefor,  and 
the  same  shall  be  registered  in  the  state  controller's  office;  and  the  state  board 
of  equalization  shall,  at  their  next  session,  and  at  each  annual  equalization 
thereafter,  add  to  the  state  tax  to  be  levied  in  said  district,  a  sufficient  rate  to 
realize  the  amount  of  principal  or  interest  past  due  prior  to  the  next  levy^ 
and  the  same  shall  be  levied  and  collected  as  a  part  of  the  state  tax,  and  paid 
mto  the  state  treasury,  and  passed  to  the  special  credit  of  such  district  bond 
tax,  and  shall  be  paid  by  warrants,  as  the  payments  mature,  to  the  holder  of 
such  registered  obligations  as  shown  by  the  register  in  the  office  of  the  state 
controller,  until  the  same  shall  be  fully  satisfied  and  discharged ;  any  balance 
then  remaining  being  passed  to  the  general  account  and  credit  of  said  district. 
History:    Enacted  March  7,  1881,  Stata.  and  Amdta.  1881,  p.  64. 

§1889.  UNSOLD  BONDS,  DISPOSITION  OF.  Whenever  any  bonds 
issued  under  the  provisions  of  this  title  shall  remain  unsold  for  the  period  of 
six  months  after  having  been  olBfered  for  sale  in  the  manner  prescribed  by  the 
board  of  supervisors,  the  board  of  trustees,  or  board  of  education  of  the  school 
district  for  or  on  account  of  which  such  bonds  were  issued,  or  of  any  school 
district  composed  wholly  or  partly  of  territory  which,  at  the  time  of  holding 
the  election  mentioned  in  section  eighteen  hundred  and  eighty-three,  was 
embraced  within  the  district  for  or  on  account  of  which  such  bonds  were 
issued,  may  petition  the  board  of  supervisors  to  cause  such  unsold  bonds  to 
be  withdrawn  from  market  and  canceled.  Upon  receiving  such  petition,  signed 
by  a  majority  of  the  members  of  said  board  of  trustees  or  board  of  education, 
the  supervisors  shall  fix  a  time  for  hearing  the  same,  which  shall  not  be  more 
than  thirty  days  thereafter,  and  shall  cause  a  notice,  stating  the  time  and  place 
of  hearing,  and  the  object  of  the  petition  in  general  terms,  to  be  published  for 
ten  days  prior  to  the  day  of  hearing,  in  some  newspaper  published  in  said 
school  district,  if  there  is  one,  and  if  there  is  no  newspaper  published  in  said 
school  district,  then  in  a  newspaper  published  at  the  county  seat  of  the  county 
in  which  such  school  [district]  or  some  part  thereof  is  situated.  At  the  time 
and  place  designated  in  the  notice  for  hearing  said  petition,  or  at  any  subse- 
quent time  to  which  said  hearing  may  be  postponed,  the  supervisors  shall  hear 
any  reasons  that  may  be  submitted  for  or  against  the  granting  of  the  petition, 
and  if  they  shall  deem  it  for  the  best  interests  of  the  school  district  named  in 
the  petition  that  such  unsold  bonds  be  canceled,  they  shall  make  and  enter  an 
order  in  the  minutes  of  their  proceedings  that  said  unsold  bonds  be  canceled. 
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and  thereupon  said  bonds,  and  the  vote  by  which  they  were  authorized  to  be 
issued,  shall  cease  to  be  of  any  validity  whatever. 

History:    Enacted  March  15,  1889,  Stats,  and  Amdts.  1889,  p.  197. 

§  1890.  FIBE-ESCAPES  ON  SCHOOLHOUSES.  Each  school  building  in 
the  state  shall,  if  two  or  more  stories  in  height,  be  provided  with  suitable  and 
sufficient  fire-escapes.  The  trustees  of  each  school  district  .and  the  board  of 
education  of  each  municipal  corporation  must  provide  sufficient  and  suitable 
fire-escapes  for  each  school  building  two  or  more  stories  in  height  under  their 
jurisdiction. 

Hfatory:    Enacted  March  2,  1899,  Stats,  and  Amdts.  1899,  p.  47. 

§  1891.  SCHOOL  DISTRICT  PARTLY  IN  TWO  GOTTNTIES,  GONCUB- 
BENT  ACTION  BY  BOABD  OF  SUPEBVISOBS.  When  any  school  district  is 
situated  partly  in  different  coimties,  all  returns,  reports^  certificates  and  peti- 
tions required  to  be  made  to  the  board  of  supervisors  by  the  terms  of  sections 
one  thousand  eight  hundred  and  thirty-^ix,  one  thousand  eight  hundred  and 
eighty-four,  and  one  thousand  eight  hundred  and  eighty-nine  of  the  Political 
Code,  and  all  action  required  to  be  taken  by  the  board  of  supervisors,  by  the 
terms  of  sections  one  thousand  eight  hundred  and  eighty-four,  one  thousand 
eight  hundred  and  eighty-five,  and  one  thousand  eight  hundred  and  eighty- 
nine,  shall  be  by  concurrent  action  of  the  respective  boards  of  supervisors  of 
every  county  in  which  any  portion  of  said  district  may  be  situated. 

[Assessor  to  certify  value  of  taxable  property.]  And  the  assessor  of  any 
such  county  or  counties,  other  than  the  county  in  which  the  schoolhouse  in 
said  district  is  or  is  to  be  located,  shall,  prior  to  the  time  when  the  board  of 
supervisors  meets  to  make  the  levy  for  county  purposes  in  each  year,  during 
the  term  any  bonds  issued  under  the  provisions  of  sections  one  thousand 
eight  hundred  and  eighty-four,  and  one  thousand  eight  hundred  and  eighty- 
five  of  the  Political  Code  are  to  run,  or  in  any  year  when  a  district  school  tax 
shall  have  been  authorized  under  the  provisions  of  sections  one  thousand  eight 
hundred  and  thirty,  one  thousand  eight  hundred  and  thirty-one,  one  thousand 
eight  hundred  and  thirty-two,  one  thousand  eight  hundred  and  thirty-three, 
one  thousand  eight  hundred  and  thirty-four,  one  thousand  eight  hundred  and 
thirty -five,  one  thousand  eight  hundred  and  thirty-six,  one  thousand  eight  hun- 
dred and  thirty-seven,  and  one  thousand  eight  hundred  and  thirty-nine  of  the 
Political  Code  in  any  district  of  his  county,  certify  to  the  board  of  supervisors 
of  the  county  in  which  the  schoolhouse  in  any  such  district  is  or  is  to  be 
located,  a  statement  of  the  total  value  of  all  the  taxable  property  of  said 
district,  situated  in  his  county,  as  appears  from  the  last  assessment-roll  of  said 
county ; 

[Board  of  supervisors  to  determine  rate  of  taxation.]  And  the  board  of 
supervisors  of  the  county  in  which  the  schoolhouse  in  said  district  is  or  is  to 
be  located  shall  determine  the  rate  of  taxation  necessary  to  be  levied  upon  the 
property  of  said  district,  and  for  that  purpose  is  vested  with  all  the  authority 
and  is  subject  to  the  same  rules  and  limitations  as  boards  6f  supervisors  in 
cases  where  the  district  is  not  joint. 

[Clerk  to  certify  rate  to  auditor.]  After  such  board  of  supervisors  shall 
have  made  such  determination,  the  clerk  of  said  board  of  supervisors  shall 
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certify  such  rate  under  the  seal  of  said  board  to  the  auditor  of  each  county  in 
which  any  portion  of  said  district  is  situated,  and  said  auditors  shall  thereupon 
compute  the  tax  and  enter  the  same  upon  the  assessment-roll  of  the  said  re- 
spective counties. 

And  when  any  money  shall  have  been  collected  for  taxes  under  the  pro- 
visions of  the  Political  Code,  providing  for  the  collection  of  taxes  levied  for  a 
school  district  tax,  or  to  pay  the  principal  and  interest  upon  bonds  of  any 
school  district  situated  in  more  than  one  county,  and  such  money  shall  have 
been  placed  in  the  treasury  of  any  county  other  than  the  one  in  which  the 
schoolhouse  in  said  district  is  or  is  to  be  located,  the  treasurer  of  such  county 
mnst,  when  requested  so  to  do  by  the  board  of  trustees  of  said  district,  forward 
all  money  in  such  treasury  to  the  county  treasurer  of  the  county  in  which  the 
scjioolhouse  in  said  district  is  or  is  to  be  located,  who  shall  receive  and  receipt 
for  the  same,  and  place  such  money  in  the  treasury  of  such  county  to  the  credit 
of  the  proper  fund  of  said  school  district. 

[Repealing  clause.]  Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

Hfstory:  Enacted  March  28,  1901,  Stats,  and  Amdts.  1900-1,  pp.  688-684. 


HIUTABY  DUTY— WHO  SUBJBCT  TOt 


STATE  MIUTIA. 


[The  proviiloiia  beretofare  comprising  this  tit]e  consisted  of  six  chapters,  embradiis 
iil&95-Zm.  Tbe  entire  title  wu  soaebt  to  ba  reformed  hj  the  Isst  legislature,  nbicb.  bv 
two  acts  of  March  18,  1905  (Stata.  and  Amdta,  pp.  258-294),  especially  repealed  chapiera  1 
and  II  of  this  title,  and  enacted  new  chapter*  I  and  11  in  the  place  and  stead  thereof;  but 
neglected  to  make  any  mention  of  chapters  III,  IT,  V,  and  VI,  althonRh  chapter  II.  ai 
r»-8Dacted,  covers  tbe  whole  ground  and  regnlatea  the  matters  contained  in  those  chapters. 
There  is  no  repealing  clause  in  either  act,  and  their  titles  oooflne  the  repeal  and  re-enaetraents 
to  chapters  I  and  II,  reBpectively.  The  erident  design  of  the  legialatare  being  to  reforin  and 
re-enact  the  whole  title,  chapters  III,  IT,  T,  and  VI  are  thought  to  be  repealed  by  implication, 
and  are  for  that  reason  omitted.} 

Chapter  I.    EmtoLLED  Militii,  }!  1885-1924. 

II.    Thz  Nations,  Gdaxd,  fS  1925-2112. 

CHAPTER  I. 

EKROLI.ED  MILITIA, 

[Section  1.  Chapter  I  of  title  IV  of  the  Political  Code  of  California  Is  hereby  repealed 
and  there  is  hereby  substituted  to  take  the  place  thereof  in  such  code  a  new  chapter  I  to  retJ 
as  follows: 

Sec.  2.  The  provisions  of  this  chapter  shall  be  in  force  and  effect  from  and  after  its 
passage  and  approval. — Act  March  18,  1905,  Stats,  and  Amdta.  1S05,  pp.  S86-294.] 

11896.     Who  are  subject  to  military  duty.  {1910.  Drafts  or  volnuteers  from  militia. 

S 1896.     Who  are  exempt  from  military  duty,  i  1911.  PersoEs  drafted  to  rendesvouf. 

S  1897.    Assessor  to  enroll  persons  subject  to  S  1912.  Refusing  to  rendezvous,  penalty  for. 

military  duty  51913.  Subsfitufes. 

i  1898.    Penalty   for  dereliction   as  to   enrol-  !  IB^*-  OrRaniialion  of  reserve  militia  when 

ment  ordered  out. 

S  1899.     Board  of  equalization  to  correct  the  !  I^^S.  Organization  and  command  of  troop. 

„|]  ^  from  different  commands. 

1  nnnn      r.     .■ '  .  t  J  J   .-  v.i~  11916.  Commission    of    officers    called    Into 

9 1900.    Duplicate  copy  forwarded  to  brig*-  '  active  service, 

,,„^  dier-general.  J 1917.  Proclamation   of   state   of   insurrei- 

il901.    Compensation  of  assessors.  "  (jj,^ 

5  1902.    Muster-roll  te  be  made  by  brigadier-  ,  igjg  Occasions  when  the  articles  of  war 

general,  of  the  United  States  are  ta  be  in 

51903.     Special  enrolment.  force. 

!  1904.     Notice     of     enrolment.      Exemption  g  1919.  Iaws.  rules,  and  regulations  of  the 

claims.  United  States  army;    how  far  ap- 

5  1905.     Examinntion  of  assessment-rolls  and  plicable  generally. 

poll-lists.  i  1920.  Armed  force  to  obey  order*  of  whom. 

S1906.     DesipnatioD  and  clasdflcation  of  tho  51921.  Conduct  of  the  troops. 

militia.  !  1922.  Kelief   from  civil  or  criminal   liabil- 
I  1907.     rommander-in-chief.  ity. 

jlSoa.     Staff  of  commander-in-chief.  §1923.  The  adjutant-general  and  asiiataots, 

5  1909.     Militia,  when  and  by  whom  it  may  b«  5  1924.  Official   bond    [of   the  adjutant-gen- 

called  into  active  service.  era)]. 

§  1896.  WHO  ARE  SUBJECT  TO  MILITAKT  DUTY.  Every  able-hodiert 
male  citizen  of  this  state,  except  Mongolians  and  Indiana,  between  the  apes 
of  eighteen  and  forty-five  years,  not  exempt  by  law,  is  subject  to  military  ditty. 
But  no  alien  is  obliged  to  serve  or  bear  arms  against  the  state  to  whioh  his 
allegiance  is  due. 

History:    Enacted  March  18,  1905,  Btats.  and  Amdts.  1905,  p.  285; 
In  effect  immediately. 

Aa   t*   prohlhlllBK   qnanerlnK  of  soldiers       time   of   peace,    see   Const.    1ST9    art.   I   (1-^ 
OB  clI>»B>>  !■  time  of  peaPC,  see  Const.  1ST9       HBNiriNO'S  GENERAL  LAWS   p.  Ixvl. 
arl.    I   J12;     HENNING'8   OBNERAL   LAWS  \m  lo  BnprciBaer  at  ci«U  power  erer  !»<■ 

p     ixvl  nltHaiT,  are   Conat.    ISTS   art.   I   III-    HEN' 

Aa    to    prohibition    at    atapdlBc    BTmr    Ib       KINO'S  GENERAL  LAWfl  p.  IxvL 
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§  1896.     WHO  AEE  EXEOMPT  FROM  MILITARY  DUTY.    The  following 
persons  are  exempt  from  military  duty  and  enrolment: 

1.  Ministers  of  religion. 

2.  Civil  and  military  ofl&cers  of  the  United  States, 

3.  Officers  of  foreign  governments. 

4.  Civil  oflScers  of  the  state  of  California. 

5.  Members  of  any  regularly  organized  fire  or  police  department  in  any  city, 
city  and  county,  village  or  town. 

6.  All  persons  exempted  from  military  duty  by  the  laws  of  the  United 
States. 

History:     Enacted   March   18,  1905,   Stats,  and  Amdts.   1905,  p.   285; 
In  elTect  immediately. 

Afl  to  duty  of  oomnmoder  of  eompanx  to  glwe  Itmt  of  exempts  to  aaae«sory  see  post 
S1937. 

§  1897.  ASSESSOR  TO  ENROLL  PERSONS  SUBJECT  TO  MILITARY 
Duty.  The  county  assessor  of  each  county  in  this  state  must,  at  the  same 
time  in  each  year  when  he  prepares  a  roll  containing  the  taxable  inhabitants 
of  his  district  or  county,  enroll  all  the  inhabitants  thereof  subject  to  military 
duty,  two  copies  of  which  roll  must  be  sworn  to  by  him,  and  delivered  to 
the  clerk  of  the  board  of  supervisors  at  the  same  time  he  delivers  the  assess- 
ment-roll. In  the  city  and  county  of  San  Francisco  the  tax-collector  must 
perform  the  duties  by  this  section  imposed  upon  assessors. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  285; 
In  effect  immediately. 

§  1898.    PENALTY  FOR  DERELICTION  AS  TO  ENROLMENT.    If  any 

assessor,  or  the  tax-collector  of  the  city  and  county  of  San  Francisco,  neglects 
or  refuses  to  perform  any  of  the  duties  required  of  him  by  this  chapter,  he  is 
subject  to  the  same  liabilities  as  are  provided  by  law  for  a  neglect  or  refusal 
to  perform  any  of  the  duties  required  of  him  in  the  assessment  of  taxes,  and, 
in  addition,  forfeits  not  less  than  three  hundred,  nor  more  than  one  thousand, 
dollars,  to  be  sued  for  in  the  name  of  the  people  of  the  state,  by  the  district 
attorney  for  the  respective  counties  and  when  recovered  to  be  paid  into  the 
military  fund  of  the  state.  If  the  clerk  of  the  board  of  equalization  neglects 
or  refuses  to  deliver  to  the  brigadier-general  of  the  brigade  to  which  his  county 
belongs  a  copy  of  the  military  assessment-roll,  as  directed  in  this  chapter,  he 
forfeits  not  less  than  three  hundred,  nor  more  than  five  hundred  dollars,  to  be 
sued  for,  recovered,  and  disposed  of  in  the  same  manner. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts  1905,  pp.  285-286; 
In  effect  immediately. 

§1899.    BOARD  OF  EQUALIZATION  TO  CORRECT  THE  ROLL.     The 

board  of  equalization  must  correct  the  roll  at  the  same  time  and  in  the  same 
manner  as  is  prescribed  by  law  for  the  correction  of  the  assessment-roll. 

History:     Enacted   March   18,   1905,  Stats,  and  Amdts.  1905,  p.  286; 
In  effect  immediately. 

§  1900.    DUPLICATE  COPY  FORWARDED  TO  BRIOADIER-OENERAL. 

"le  clerk  of  the  board  of  supervisors  must  deliver  to  the  brigadier-general  of 
the  brigade  to  which  his  county  belongs  a  copy  of  such  roll,  certified  by  him, 
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rpt.m. 


regularly  detailed  on  duty  with  the  national  guard  of  California  by  the  secre- 
tary of  war),  one  surgeon-general,  each  with  the  rank  of  colonel;  one  aide-de- 
camp with  the  rank  of  commander,  additional  aides-de-camp  with  the  rank 
of  lieutenant-colonei,  appointed  by  and  holding  ofl&ce  at  the  pleasure  of  the 
commander-in-chief,  or  until  their  successors  are  appointed  and  qualified. 

HFstory:     Enacted   March  18,  1905,  Stats,  and  Amdts.  1905,   p.   288; 
In  effect  immediately. 

§  1909.  HILITIA,  WHEN  AND  BY  WHOM  IT  MAY  BE  GALLED  DfTO 
AGTIVE  SERVIGE.  In  case  of  war,  insurrection,  rebellion,  invasion,  tumult, 
riot,  or  imminent  danger  thereof,  or  resistance  to  the  laws  of  this  state  or  the 
United  States;  or  upon  call  or  requisition  of  the  president  of  the  United  States; 
or  upon  call  of  any  oflScer  of  the  United  States  army  commanding  a  division, 
department,  or  district  in  California,  or  any  United  States  marshal  in  Cali- 
fornia ;  or  upon  call  of  the  chief  executive  officer  of  any  city  or  city  and  county 
or  of  any  justice  of  the  supreme  court  or  judge  of  the  superior  court  or  of  any 
sheriff  setting  forth  that  there  is  an  unlawful  or  riotous  assembly  with  intent 
to  commit  a  felony,  or  to  offer  violence  to  person  or  property,  or  to  resist  the 
laws  of  the  state  or  United  States;  or  upon  call  of  the  sheriff  setting  forth  that 
the  civil  power  of  the  county  is  not  sufficient  to  enable  him  to  execute  process 
delivered  to  him,  the  commander-in-chief  is  authorized  to  call  into  active 
service  such  portion  of  the  national  guard  as  may  be  necessary  and  if  the 
number  available  be  insufficient  he  may  call  into  active  service  such  portion  of 
the  reserve  militia  as  may  be  necessary. 

History:     Enacted  March   18,   1905,  Stats,  and  Amdts.   1905,  p.   288; 
In  effect  immediately. 

Afl  to  po^nrer  of  ffOTemor  to  cnll  oat  the 
militia,  see  Const.  1879  art  VIII  91;  HEN- 
NINO'S  GBNERAL  I^AWS   p.   Ixxxvi. 

An  to  realHtance  to  execntlom  of  law%  see 
KERR'S    CYC.   PBN.   CODB    SS  725.   728-73S. 


As  to  expenses  arlslngr  out  of 
terlng  the  national  srnard  Into  the 
United  States  volunteer  serrlee,  see  Stats. 
1899    p.    80;     HENNING'S    GENERAL    LA'WS 

p.   996. 


§  1910.  DRAFTS  OR  VOLUNTEERS  FROM  MILITIA.  Whenever  it  shall 
be  necessary  to  call  out  any  portion  of  the  reserve  militia  for  active  duty,  the 
commander-in-chief  shall  designate  a  certain  oflScer  or  oflScers  for  each  county 
or  city  and  county  in  the  state  who  shall  forthwith  proceed  to  draft,  by  lot,  as 
many  of  the  reserve  militia  in  each  county  or  city  and  county,  or  accept  as 
many  volunteers  as  are  required  by  the  commander-in-chief,  and  shall  forth- 
with forward  to  the  adjutant-general  a  list  of  the  persons  so  drafted  or  ac- 
cepted as  volunteers. 

History:     Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  288; 
In  effect  immediately. 

§1911.  PERSONS  DRAFTED  TO  RENDEZVOUS.  The  persons  drafted 
must  be  summoned  by  the  drafting  officer  in  the  manner  prescribed  by  law  for 
the  summoning  of  witnesses  in  civil  cases,  the  time  and  place  of  rendezvous 
being  stated  in  the  summons. 

History:     Enacted   March   18,   1905,   Stats,   and  Amdts.   1905,   p.   288; 
In  effect  immediately. 

§  1912.  REFUSING  TO  RENDEZVOUS,  PENALTY  FOR.  Every  mem 
ber  of  the  militia  ordered  out,  or  who  volunteers  or  is  drafted  under  the  pro- 
visions of  this  article,  who  does  not  appear  at  the  time  and  place  desiernatpd 
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by  his  commanding  officer,  or  the  drafting  officer,  within  twenty-four  hours 
from  such  time,  or  who  does  not  produce  a  sworn  certificate  of  physical  dis- 
ability from  a  physician  in  good  standing,  to  so  appear,  shall  be  taken  to  be 
a  deserter  and  dealt  with  as  prescribed  in  the  articles  of  war  of  the  United 

States. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  288-289; 
In  effect  immediately. 

§1913.  SUBSTrrUTES.  Any  person  called  or  drafted  into  service  may 
famish  as  a  substitute  any  person  fit  for  military  duty,  who  has  not  been 
called  or  drafted  into  service.  When  any  person  drafted  for  service  offers  a 
suitable  substitute,  and  such  substitute  consents  in  writing  to  subject  himself 
to  all  the  duties,  fines»  forfeitures,  and  punishments  to  which  his  principal 
would  have  been  subjected  had  he  personally  served,  he  must  be  accepted  by 
the  officer  making  such  draft.  The  person  whose  substitute  is  so  accepted  is 
not  subject  to  draft  during  the  term  of  service  of  the  substitute. 

History:     Enacted  March   18,  1905,  Stats,  and  Amdts.   1905,  p.  289; 
In  effect  immediately. 

§1914.    ORGANIZATION  OF  RESERVE  MILITIA  WHEN  ORDERED 

OUT.    The  portion  of  reserve  militia  ordered  out  or  accepted  into  the  service, 

as  indicated  in  sections  nineteen  hundred  and  eight  and  nineteen  hundred  and 

nine  of  this  article,  shall  be  immediately  mustered  into  the  service  of  the  state 

for  one  year,  or  such  less  period  as  the  commander-in-chief  may  direct,  and 

shall  be  organized  into  troops,  batteries,  or  companies,  which  may  be  arranged 

in  squadrons,  battalions,  or  regiments,  or  assigned  to  organizations  of  the 

national  guard  already  existing.     The  commander-in-chief  is  authorized  to 

appoint  the  officers  necessary  to  commence  or  complete  any  organization  thus 

created.    Such  new  organization  shall  be  equipped,  disciplined  and  governed 

according  to  the  military  regulations  of  the  state. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  289; 
in  effect  immediately. 

§1915.  ORGANIZATION  AND  COMMAND  OF  TROOPS  FROM  DIF- 
FERENT COMMANDS.  Where  troops  are  called  into  active  service  from 
different  commands,  the  commander-in-chief  may  make  such  organization  of 
said  troops  as  he  may  deem  proper,  and  designate  the  officer  or  officers  to 
command. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  289; 
In  effect  immediately.. 

§1916.  COMMISSION  OF  OFFICERS  CALLED  INTO  ACTIVE  SER- 
VICE.  The  commission  of  any  officer  called  into  active  service  continues  until 
he  is  relieved  by  the  order  of  the  governor.  Upon  the  expiration  of  the  com- 
mission of  any  officer  called  into  active  service,  or  upon  the  occurrence  of  a 
vacancy  among  the  commissioned  officers  in  active  service,  the  successor  shall 
be  appointed  by  the  governor. 

History:     Enacted  March  18,  1905,  Stats,  and  Amdts.   1905,  p.   289; 
In  effect  immediately. 

§1917.  PROCLAMATION  OF  STATE  OF  INSURRECTION.  When  the 
governor  is  satisfied  that  the  execution  of  civil  or  criminal  process  lias  been 
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forcibly  resisted  in  any  county  or  city  and  county,  by  bodies  of  men,  or  that 
combination  to  resist  the  execution  of  process  by  force  in  any  county  or  city 
and  county,  or  that  the  civil  officers  of  any  county  or  city  and  county  are 
unable  or  have  failed  for  any  reason  to  enforce  the  laws  he  may  by  proclama- 
tion declare  the  county  or  city  and  county  or  any  portion  thereof  to  be  in  a 
state  of  insurrection  and  may  order  into  the  service  of  the  state,  such  number 
and  description  of  the  organized  national  guard,  or  enrolled  militia  as  he 
Jeems  necessary  to  serve  for  such  term  and  under  the  command  of  such  officer 
ns  he  may  direct.  The  governor  may  when  he  thinks  proper  revoke  the  proc- 
lamation of  insurrection  hereby  authorized,  or  declare  that  it  shall  cease  at  the 
time  or  in  the  manner  directed  by  him. 

History:    Enacted  March  18,  1905^  Stats,  and  Amdts.  1905,  pp.  289-290; 
In  effect  immediately. 

§1918.  OCCASIONS  WHEN  THE  ARTICLES  OF  WAR  OF  THE 
UNITED  STATES  ARE  TO  BE  IN  FORCE.  Whenever  any  portion  of  the 
militia  shall  be  on  duty  under  or  pursuant  to  the  orders  of  the  commander-in- 
chief,  or  shall  be  on  duty  or  ordered  to  assemble  for  duty  in  time  of  war, 
insurrection,  invasion,  public  danger,  or  to  aid  the  civil  authorities  on  accouDt 
of  any  breach  of  peace,  tumult,  riot,  resistance  to  process  of  this  state,  or 
imminent  danger  thereof,  or  for  any  other  cause,  the  articles  of  war  governing 
the  army  of  the  United  States,  as  far  as  such  regulations  are  consistent  with 
this  title  and  the  regulations  issued  thereunder,  shall  be  in  force  and  regarded 
ns  a  part  of  this  chapter  until  said  forces  shall  be  relieved  from  such  duty. 
No  punishment  under  such  rules  and  articles  which  shall  extend  to  the  taking 
of  life  shall,  in  any  case  be  inflicted  except  in  time  of  actual  war,  invasion,  or 
insurrection,  declared  by  proclamation  of  the  governor  to  exist  and  then  only 
after  the  approval  by  the  commander-in-chief  of  the  sentence  inflicting  such 
punishment.  Imprisonment  other  than  in  the  guard-house  shall  be  executed 
in  jails  or  in  prisons  designated  by  the  commander-in-chief  for  the  purpose. 

Hf story*.    Enacted  March   18,  1905,  Stats,  and  Amdts.  1905,  p.  290; 
In  effect  immediately. 

§  1919.  LAWS,  RULES,  AND  REGULATIONS  OF  THE  UNITED  STATES 
ARMY;  HOW  FAR  APPLICABLE  GENERALLY.  The  laws,  articles  of  war, 
and  the  rules  and  regulations  for  the  government  of  the  army  of  the  United 
States,  so  far  as  the  same  may  be  applicable  and  not  inconsistent  with  the  laws 
of  this  state,  and  the  rules  and  regulations  prescribed  by  the  governor,  consti- 
tute the  rules  and  regulations  for  the  government  of  the  national  guard. 

History:     Enacted  March   18,  1905,  Stats,  and  Amdts.   1905,  p.  290; 
In  effect  immediately. 

§1920.  ASMED  FORGE  TO  OBEY  ORDERS  OF  WHOM.  When  an 
armed  force  is  called  out  for  the  purpose  of  suppressing  an  unlawful  or  riotous 
assembly,  or  arresting  the  offenders,  and  is  placed  under  the  temporary  direc- 
tion of  any  civil  oflScer,  it  must  obey  the  orders  in  relation  thereto  of  such 
civil  officer,  provided  that  the  orders  of  the  civil  officer  shall  extend  only  to  a 
direction  of  the  general  or  specific  object  to  be  accomplished  and  the  duration 
of  the  service  by  the  active  militia,  but  the  tactical  direction  of  the  troops,  the 
kind  and  extent  of  force  to  be  used  and  the  particular  means  to  be  employed 
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to  accomplish  the  object  specified  by  the  civil  officers  are  left  solely  to  the 
commanding  officer  of  the  active  militia  on  duty. 

History:     Enacted  March   18,  1905,  Stats,  and  Amdts.  1905,  p.  290; 
In  effect  immediately. 

§1921.  GONDUGT  OF  THE  TROOPS.  Whenever  any  portion  of  the 
national  guard  or  enrolled  militia  shall  have  been  called  into  active  service  to 
suppress  an  insurrection  or  rebellion,  to  disperse  a  mob,  or  to  enforce  the  exe- 
cution of  the  laws  of  the  state  or  of  the  United  States,  the  commanding  officer 
shall  use  his  own  discretion  with  respect  to  the  propriety  of  attacking  or  firing 
upon  any  mob  or  unlawful  assembly;  and  his  honest  and  reasonable  judgment 
in  the  exercise  of  his  duty  shall  be  full  protection,  civilly  and  criminally,  for 
any  act  or  acts  done  while  on  duty.  No  officer  who  has  been  called  out  to 
sustain  the  civil  authorities  shall,  under  any  pretense,  or  in  compliance  with 
any  order,  fire  blank  cartridges  upon  any  mob  or  unlawful  assemblages  under 
penalty  of  being  cashiered  by  sentence  of  a  court-martial. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  290-291; 
In  effect  immediately. 

§1022.    BELIEF  FKOH  OIVIL  OB  CRIMINAL  LIABILITY.    Meml)ers 

of  the  militia  ordered  into  active  service  of  the  state  by  any  proper  authority 

shall  not  be  liable  civilly  or  criminally,  for  any  act  done  by  them,  in  line  of 

duty.    When  a  suit  or  proceeding  shall  be  commenced  in  any  court  by  any 

person  against  any  officer  of  the  militia  for  any  act  done  by  such  officer  in  his 

official  capacity  in  the  discharge  of  any  duty  under  this  chapter,  or  against 

any  person,  acting  under  the  authority  or  order  of  any  such  officer  or  by 

virtue  of  any  warrant  issued  by  him  pursuant  to  law  it  shall  be  the  duty  of  the 

attorney-general  to  defend  such  officer  or  person  and  the  attorney-general  may 

call  upon  the  district  attorney  of  the  county,  or  city  and  county  in  which  the 

action  is  brought  to  assist  him. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.   1905,  p.  291; 
In  effect  immediately. 

Am  tm  cxemptloAB,  see  post  S  2098. 

§  1923.  THE  ADJITTANT-OENEBAL  AND  ASSISTANTS.  The  adjutant- 
general  shall  be  in  control  of  the  military  department  of  the  state,  and  sub- 
ordinate only  to  the  governor  in  matters  pertaining  to  said  department.  He 
will  perform  such  duties  as  are  prescribed  in  this  title,  or  required  by  the 
commander-in-chief,  and  such  other  duties  consistent  with  the  regulations  and 
customs  of  the  United  States  army  as  may  be  required  by  the  commander-in- 
chief.  He  shall  be  ex  officio  chief  of  staff,  quartermaster-general,  chief  of 
ordnance,  commissary-general,  inspector-general,  and  paymaster-general.  All 
duties  of  the  adjutant-general  shall  be  performed  under  the  direction  of  the 
conmiander-in-chief. 

[Duties  of  adjutant-general.]  1.  He  shall  keep  a  register  of  all  the  officers 
of  the  militia  of  the  state,  and  keep  in  his  office  all  records  and  papers  required 
to  be  kept  and  filed  therein,  and  make  a  report  on  or  before  the  fifteenth  day 
of  September  in  each  year  to  the  governor,  including  a  detailed  statement  of 
all  moneys  received  and  disbursed  by  him  for  military  purposes  during  that 
7ear  and  the  number  and  condition  of  the  national  guard. 
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2  He  shall,  at  the  expense  of  the  state  when  necessary,  cause  the  militarj- 
law,  the  general  regulations  of  the  state,  and  articles  of  war  of  the  United 
States  to  be  printed,  indexed,  and  bound  in  proper  and  compact  form  and 
distributed  to  the  commissioned  oflScers. 

3.  He  shall  cause  to  be  prepared  and  issued  all  necessary  blank  books, 
blanks,  and  notices  required  to  carry  into  full  effect  the  provisions  of  the 
title.    All  such  books  and  blanks  shall  be  and  remain  the  property  of  the  state. 

4.  The  seal  now  used  in  the  office  of  the  adjutant-general  shall  be  the  seal  of 
his  office,  and  shall  be  delivered  by  him  to  his  successor.  All  orders  issued  from 
Ills  office  shall  be  authenticated  with  his  seal. 

5.  The  adjutant-general  shall  have  one  assistant  adjutant-general,  appointed 
and  commissioned  by  the  commander-in-chief,  as  provided,  upon  the  recom- 
mendation of  the  adjutant-general;  one  chief  clerk,  three  clerks,  one  stenog- 
rapher and  one  armorer.  The  clerks,  stenographer  and  armorer  shall  be 
appointed  by  the  adjutant-general. 

6.  In  order  that  the  national  guard  of  the  state  may  receive  the  benefit  of  the 
funds  provided  by  congress,  it  shall  be  the  duty  of  the  adjutant-general  of  the 
state  to  prepare  and  submit  a  plan  of  proposed  field  or  camp  servi'ce  of  in- 
struction for  the  ensuing  year,  with  an  estimate  of  the  funds  required  for 
pa^nnent,  subsistence,  and  transportation  of  the  portion  of  the  national  guard 
participating  therein ;  said  estimate  to  furnish  the  details  and  to  be  made  out 
in  the  form  required  by  instructions  from  the  secretary  of  war. 

7.  He  shall  make  such  regulations  pertaining  to  the  preparation  of  reports 
and  returns  and  to  the  care  and  preservation  of  property,  in  possession  of  the 
state  for  military  purposes,  whether  belonging  to  the  state  or  to  the  United 
States,  as  in  his  opinion  the  conditions  demand;  such  regulations  to  be  oper- 
ative and  in  force  when  promulgated  in  the  form  of  general  orders,  circulars 
or  letters  of  instructions. 

8.  He  shall  attend  to  the  care,  preservation,  and  safe-keeping,  and  repairing 
of  the  arms,  ordnance,  accoutrements,  equipments,  and  all  other  military  prop- 
erty belonging  to  the  state,  or  issued  to  the  state  by  the  government  of  the 
United  States  for  the  purpose  of  arming  and  equipping  the  organized  militia. 
All  military  property  of  the  state  which,  after  a  proper  inspection,  shall  be 
found  unsuitable  for  the  use  of  the  state,  shall,  under  the  direction  of  the 
governor,  be  disposed  of  by  the  adjutant-general  at  public  auction  after  suit- 
able advertisement  of  sale,  daily  for  ten  days,  in  at  least  one  newspaper  pub- 
lished in  the  English  language  in  the  city  or  county  where  the  sale  is  to  take 
place ;  or  the  same  may  be  sold  at  private  sale  when  so  ordered  by  the  gover- 
nor. He  shall  bid  in  the  property  or  suspend  the  sale  whenever,  in  his  opinion, 
better  prices  may  or  should  be  obtained.  He  shall,  from  time  to  time,  render 
to  the  governor  a  just  and  true  account  of  the  sales  made  by  him,  and  shall 
expend  the  proceeds  of  the  same  in  the  purchase  of  other  military  property,  as 
xhe  governor  may  direct. 

He  shall  be  responsible  for  all  the  arms,  ordnance,  accoutrements,  equip- 
ments, and  other  military  property  which  may  be  issued  to  the  state  by  the 
secretary  of  war  in  compliance  with  law ;  and  it  shall  thereafter  be  his  duty 
to  prepare  returns  of  said  arms  and  other  property  of  the  United  States  at  the 
times  and  in  the  manner  requested  by  the  secretary  of  war. 
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He  shall,  upon  the  order  of  the  governor  turn  in  to  the  ordnance  department 
of  the  United  States  army  the  rifles,  carbines,  bayonets,  bayonet  scabbards, 
gun-slings,  belts,  and  such  other  necessary  accoutrements  and  equipments,  the 
property  of  the  United  States  and  now  in  possession  of  the  state,  which  may 
be  replaced,  from  time  to  time,  by  new  arms,  equipments,  etc.,  sent  by  the 
United  States  in  substitution  therefor,  and  cause  the  same  to  be  shipped,  under 
instructions  from  the  secretary  of  war,  to  the  designated  arsenal  or  depot  at 
the  expense  of  the  United  States.  And  when  the  national  guard  of  the  state 
shall  be  fully  armed  and  equipped  with  the  standard  service  magazine  arms, 
and  the  standard  equipment  and  accoutrement  of  the  United  States  army,  he 
shall  cause  all  the  remaining  arms,  equipments,  etc.,  the  property  of  the  United 
States  and  in  possession  of  the  state,  to  be  transferred  and  shipped  as  above 
directed, 

9.  He  shall  keep  a  just  and  true  account  of  all  expenses  necessarily  incurred, 
including  pay  of  officers  and  enlisted  men,  subsistence  of  militia,  transporta- 
tion of  the  militia,  and  of  all  military  property  of  the  state,  and  such  expenses 
shall  be  audited  and  paid  in  the  same  manner  as  other  military  accounts  are 
audited  and  paid. 

10.  He  shall  issue  such  military  property  as  the  governor  shall  direct,  and 
under  his  direction  make  purchases  for  that  purpose.  No  military  property 
shall  be  issued  to  persons  or  organizations  other  than  those  belonging  to  the 
active  militia,  except  to  such  portions  of  the  reserve  militia  as  may  be  called 
out  by  the  governor. 

Purchases  of  property  not  exceeding  one  hundred  dollars  in  value  shall  be 
made  in  such  manner  as  the  adjutant-general  shall  direct.  If  such  purchase 
requires  an  expenditure  exceeding  one  hundred  dollars  and  not  exceeding  five 
hundred  dollars,  the  adjutant-general  shall  procure  written  proposals  to  fur- 
nish such  property  from  at  least  two  parties  and  shall  purchase  such  property 
from  the  lowest  responsible  bidder. 

If  such  purchase  shall  require  the  expenditure  of  a  sum  exceeding  five  hun- 
dred dollars,  he  shall  publicly  advertise,  for  not  less  than  ten  days,  for  sealed 
proposals  for  furnishing  such  property ;  such  proposals  shall*be  publicly  opened 
by  the  adjutant-general  at  the  place,  day  and  hour  designated  in  such  ad- 
vertisement. 

The  adjutant-general  shall,  if  the  governor  approve,  make  contract  with  the 
kOwest  responsible  bidder  to  furnish  such  property.  All  proposals  and  con- 
tracts made  under  the  authority  hereby  conferred  shall  be  filed  in  the  office  of 
the  adjutant-general.  The  adjutant-general  is  authorized  and  directed,  when- 
ever, in  his  opinion,  it  shall  be  to  the  interest  of  the  state,  to  require  a  party 
who  shall  agree  or  contract  to  furnish  such  property  to  give  bond  to  the  people 
of  this  state  in  such  sum  and  with  such  surety  as  he  shall  direct,  conditioned 
for  the  faithful  performance  of  such  agreement  or  contract.  In  case  of  default 
such  bond  shall  be  prosecuted  by  the  attorney-general  and  all  moneys  recov- 
ered shall  be  applied  by  the  adjutant-general  to  the  benefit  of  the  national 
guard. 

All  property  purchased  under  the  authority  hereby  granted  shall  be  in- 
spected by  an  inspector  or  an  officer  detailed  for  the  purpose  by  the  governor, 
and  no  payment  shall  be  made  therefor  until  it  shall  appear  by  the  certificate 
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of  such  officer  that  such  propert7  is  of  the  kind  and  quality  specified  in  such 
agreement  or  contract. 

In  case  of  insurrection,  invasion,  tumult^  riot,  breaches  of  the  peace  or  immi- 
nent danger  thereof,  the  governor  may  temporarily  suspend  the  operation  of 
this  paragraph  and  direct  the  adjutant-general  to  purchase  such  military 
property  as  may  be  required  in  open  market.  He  shall  report  such  action,  with 
the  reasons  therefor,  and  a  statement  of  the  property  purchased  and  the  prices 
paid  therefor,  to  the  legislature  at  its  next  session. 

11.  He  shall  render  annually  in  his  report  to  the  governor  a  statement  in 
detail  showing  the  disposition  and  condition  of  all  clothing,  ordnance,  arms, 
ammunition,  and  other  military  property  on  hand  or  issued. 

12.  He  shall  attest  all  commissions  issued  to  military  officers. 

13.  He  will  superintend  the  preparation  of  all  returns  and  reports  required 
by  the  United  States  from  the  state. 

14.  In  the  absence  of  the  adjutant-general,  the  assistant  adjutant-general 
shall  perform  the  duties  set  forth  in  this  title. 

H (story:    Enacted  March  18,  1905,  Stats,  and  Amdta.  1905,  pp.  291-294; 
In  effect  immediately. 

§  1824.  OFFICIAL  BOND  [OF  THE  ADJTJTANT-OENEBAL].  The  adju- 
tant-general must  execute  an  oflBeial  bond  in  the  sum  of  ten  thousand  dollars. 

History:     Enacted  March   18,   1905,   Stats,  and  Amdts.   1905,  p.   294; 
In  effect  immediately. 

As    to    approval    of    ofllclal    bond    by    the  ante    S947;    H01fNING*8    OENBRAL   UkWS 

irovemor  and  flllns  and  reeordlns  In  aecre*  p.   80. 
tnry'a  oAce,  see  ante  {  948.  In  venoral,  as  to  bonda,  aeeorltlca,  ete.— 

Aa  to  time  for  flllns  of  oftdal  bond,  aee  See  ante  §{  951-985. 
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CHAPTER  n. 

THE   NATIONALi   GUARD. 

[Section  1.  Chapter  II  of  title  IV  of  the  Political  Code  of  California  is  hereby  repealed, 
and  there  is  hereby  substituted  to  take  the  place  thereof  in  such  code  a  new  chapter  U,  to  read 
as  follows: 

Sec  2.  The  provisions  of  this  chapter  shall  be  in  force  and  effect  from  and  after  its 
passage  and  approval.— Act  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  258-284.] 

Article  I.  Composition  and  strength,  S§  1925-1935. 

II.  Commissioned  officers,  §§  1951-1968. 

in.  Enlisted  men,  §§  1980-1986. 

IV.  Service  of  National  Guard,  §S  2003-2014. 

V.  MiUtary  courts,  S§  2018-2028. 

VI.  Arms,  uniforms,  and  equipment,  §§  2039-2046. 

VII.  Pay  and  allowance,  §§  2076-2086. 

VIII.  Privileges,  prohibitions,  etc,  §§  2098-2106. 

IX.  Naval  militia,  §§  2111,  2112. 

ARTI(3LB  I. 

COMPOSITION  AND  STRENGTH, 

9 1925.  Composition  and  strength.  §  1931.  Signal  corps. 

§  1926.  Brigades.  §  1932.  Coast  artillery. 

S 1927.  Authority   of   commander-in-chief.  §  1933.  Cavalry. 

§  1928.  Staff  of  brigadier-generaL  §  1934.  Infantry. 

S 1929.  Medical  department.  §  1935.  Field  musie. 

91930.  Company  of  engineers. 

§1925.  COMPOSITION  AND  STRENGTH.  The  national  guard  of  Cali- 
fornia shall  consist  of  one  company  of  engineers,  two  companies  of  signal  men, 
not  less  than  four  companies  of  coast  artillery,  four  troops  of  cavalry,  not  to 
exceed  sixty  companies  of  infantry,  the  medical  department,  not  to  exceed 
seven  divisions  of  the  naval  militia,  the  officers  of  the  staflP  of  the  commander- 
in-chief,  officers  on  the  retired  list,  and  such  officers  and  enlisted  men  as  are 
authorized  by  law.  The  total  number  of  companies  of  all  arms  of  the  service 
shall  not  exceed  seventy-eight. 

History:    Enacted  March  18,  1905,   Stats,  and  Amdts.  1905,  p,  259; 
In  effect  immediately. 

§  1926.  BRIGADES.  Such  portion  of  the  national  guard  as^the  commander- 
in-chief  may  designate  shall  be  organized  into  two  brigades,  each  commanded 
by  a  brigadier-general. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.   1905,  p.   259; 
In  effect  immediately. 

§1927.  AUTHORITY  OF  OOHMANDEB-IN-OHIEF.  The  commander-in- 
chief  shall  have  power  to  fix  the  limits  of  each  brigade,  to  assign  troops  thereto, 
to  provide  for  the  location  and  organization  of  companies  to  fill  any  vacancies 
that  may  occur;  to  transfer,  attach,  consolidate,  or  disband  companies;  to 
organize  and  reorganize  battalions,  squadrons,  and  regiments.  He  shall  have 
power  to  designate  the  number  of  non-commissioned  oflBcers  and  privates  that 
shall  constitute  the  companies  of  the  various  arms  of  the  service,  conforming 
as  nearly  as  possible  to  the  organization  of  like  companies  of  the  regular  army ; 
provided,  that  he  shall  not  organize  a  company  consisting  of  less  than  fifty 
enlisted  men.  When  changes  in  the  organization  of  companies  or  in  the  num- 
ber of  non-commissioned  officers  or  privates  shall  be  made  in  the  regular  army, 
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the  commander-in-chief  will  cause  like  changes  to  be  made  in  the  organization 

of  the  national  guard.    The  authority  above  given  also  applies  to  the  hospital 

corps,  bands,  and  all  other  enlisted  men  of  the  national  guard. 

History:     Enacted   March  18,   1905,   Stats,  and   Amdts.   1905,  p.   259; 
In  effect  immediately. 

§1928.  STAFF  OF  BRIOADIEB-OENEEAL.  The  staff  of  a  brigadier- 
general  shall  consist  of  one  assistant  adjutant-general,  with  the  rank  of 
lieutenant-colonel ;  one  brigade  inspector  (who  shall  act  as  inspector  of  small- 
arms  practice),  one  quartermaster  (who  shall  act  as  paymaster),  one  com- 
missary, one  judge-advocate,  each  with  the  rank  of  major;  one  surgeon,  with 
the  rank  of  lieutenant-colonel ;  and  two  aids,  with  the  rank  of  first  lieutenant 

Hfstory:     Enacted   March  18,  1905,   Stats,  and   Amdts.   1905,   p.   259; 
In  effect  immediately. 

§1929.  MEDICAL  DEPABTMENT.  The  medical  department  shall  con- 
sist of  one  surgeon-general,  with  the  rank  of  colonel  on  the  staff  of  the  com- 
mander-in-chief; two  surgeons,  with  the  rank  of  lieutenant-colonel  on  the  staff 
of  the  brigadier-generals;  five  surgeons,  with  the  rank  of  major;  and  twenty 
assistant  surgeons,  with  the  rank  of  first  lieutenant,  who  shall  be  promoted  to 
captains  after  five  years'  service.  The  assignments  of  medical  officers  to  duty 
shall  be  made  by  the  commander-in-chief,  upon  the  recommendation  of  the 
surgeon-general.  The  number  of  sergeants,  first  class;  sergeants,  corporals, 
privates,  first  class ;  and  privates  of  the  hospital  corps,  shall  be  designated  by 
the  commander-in-chief,  but  shall  not  exceed  such  a  number  as  may  be  required 
to  make  the  proper  details  to  the  various  organizations,  as  prescribed  by  the 
United  States  army  regulations,  manuals,  or  orders;  provided,  that  in  emer- 
gencies, or  when  there  is  great  necessity  therefor,  the  commander-in-chief  may 
authorize  the  enlistment  of  not  to  exceed  one  hundred  additional  men  for  the 
purpose  of  the  temporary  organization  of  an  ambulance  company  or  of  a  field 
hospital,  or  both,  and  such  other  detachments  as  the  necessities  of  the  service 
may  require.  Details  of  enlisted  men  of  the  hospital  corps  shall  be  made  by 
the  surgeon-general. 

Hrstory:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  259-260; 
In  effect  immediately. 

§  1930.  OOMPANT  OF  ENOINEEBS.  A  company  of  engineers  shall  con- 
sist of  one  captain,  one  first  lieutenant,  one  second  lieutenant,  and  not  less  than 
fifty  enlisted  men. 

Hrstory:     Enacted   March   18,   1905,   Stats,  and  Amdts.   1905,  p.   260; 
In  effect  immediately. 

§  1931.    SIGNAL  CORPS.    Each  company  of  signal  men  shall  consist  of 

one  captain,  one  first  lieutenant,  one  second  lieutenant,  and  not  to  exceed  fifty 

enlisted  men. 

History:    Enacted  March   18,   1905,  Stats,  and  Amdts.  1905,  p.   260; 
In  effect  immediately. 

§  1932.  COAST  AKTILLEBT.  The  four  companies  of  coast  artillery  shaU 
be  organized  into  a  battalion,  with  the  following  designated  officers  and  non- 
commissioned officers :  One  major,  three  extra  first  lieutenants,  to  be  available 
for  detail  as  battalion  adjutant,  battalion  Quartermaster,  and  battalion  com- 
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missar}',  and  such  other  details  as  may  be  authorized  by.  law  and  regulations; 
one  battalion  sergeant-major,  one  quartermaster  sergeant,  one  commissary 
sergeant,  one  electrician  sergeant,  two  color  sergeants,  and  each  company  shall 
have  the  following  oflScers:  One  captain,  one  first  lieutenant,  and  one  second 
lieutenant. 

History:     Enacted  March   18,  1905,  Stats,  and  Amdts.  1905,  p.   260; 
in  effect  immediately. 

§  1933.  CAVALRY.  The  four  troops  of  cavalry  shall  be  organized  into  a 
squadron,  with  the  following  designated  officers  and  non-commissioned  officers : 
One  major,  three  extra  first  lieutenants,  to  be  available  for  detail  as  squadron 
adjutant,  squadron  quartermaster,  and  squadron  commissary,  and  such  other 
details  as  may  be  authorized  by  law  and  regulations;  one  veterinarian  (veter- 
inary surgeon),  one  squadron  sergeant-major,  one  squadron  quartermaster 
sergeant,  one  squadron  commissary  sergeant,  and  two  color  sergeants.  Each 
troop  of  cavalry  shall  have  the  following  officers :  One  captain,  one  first  lieu- 
tenant, and  one  second  lieutenant. 

History:     Enacted  March   18,   1905,   Stats,   and   Amdts.  1905,  p.   260; 
In  effect  immediately. 

'§1934.  INFANTRY.  Each  regiment  of  infantry  shall  consist  of  one 
colonel,  one  lieutenant-colonel,  three  majors;  three  extra  captains,  who  shall 
be  available  for  detail  as  regimental  adjutant,  regimental  quartermaster,  and 
regimental  commissary;  three  extra  first  lieutenants,  who  shall  be  available 
for  detail  as  battalion  adjutants ;  three  extra  second  lieutenants,  who  shall  be 
available  for  detail  as  battalion  quartermasters  and  commissaries;  one  chap- 
lain, with  the  rank  of  captain ;  one  sergeant-major,  one  quartermaster  sergeant, 
one  commissary  sergeant,  three  battalion  sergeants-major,  two  color  sergeants, 
one  band,  and  not  less  than  nine  nor  more  than  twelve  companies,  organized 
into  three  battalions.  Each  company  of  infantry  shall  have  the  following 
ofiScers :  One  captain,  one  first  lieutenant,  and  one  second  lieutenant. 

l-listory:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  260-261; 
in  effect  immediately. 

§1935.  FIELD  MUSIO.  Upon  the  application  of  the  commanding  officer 
of  a  regiment,  or  of  a  battalion  not  part  of  a  regiment,  or  squadron,  the 
commander-in-chief  may  authorize  the  formation  of  the  musicians  of  such  or- 
ganization into  a  separate  body,  to  be  known  as  "field  music,"  to  consist  of  the 
present  enlisted  musicians  and  such  others  as  may  hereafter  be  enlisted  in  or 
transferred  to  it  as  musicians.  In  regiments  and  battalions  composed  of  com- 
panies, troops  and  battalions  of  different  location,  field  musicians  may  be 
allowed  on  the  basis  of  two  to  each  company,  to  be  enlisted  by  the  direction  of 
the  commanding  officer  of  and  attached  to  the  headquarters  of  such  regiment 
or  battalion.  When  such  regiment  or  battalion  is  assembled  for  duty,  the 
musicians  allowed  to  the  companies  composing  it  shall  be  assigned  to  duty  as 
part  of  the  field  music.  The  commanding  officer  of  an  organization  of  which 
field  music  is  a  part  may  appoint  and  warrant  from  its  members  one  quarter- 
master sergeant,  one  sergeant,  and  one  corporal. 

History:     Enacted   March  18,   1905,   Stats,   and  Amdts.   1905,  p.   261; 
in  effect  immediately. 
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ARTICLE  n. 

COMMISSIONED  OFFICERa 


§  1951.  Commissions. 

§  1952.  Bank  of  officers. 

§  1953.  Eligibility  required  to  receive  a  com- 
mission. 

§  1954.  Examination. 

§  1955.  Examining  boards. 

§  1956.  Elected  officers.  , 

§  1957.  Appointed  officers. 

§  1958.  Elections. 

§  1959.  Appeal  from  an  election. 

§  1960.  Oath  of  office. 

§  1961.  Besignations,  how  made. 


§  1962.  Effect  of  line  officers  accepting  eom- 
missions  on  staff. 

§  1963.     Betired  list. 

§  1964.  Examination  and  discharge  of  of- 
ficers. 

§  1965.  Absence  or  removal;  when  deemed 
resignation. 

§  1966.  Officers  re-elected  not  to  be  reeom- 
missioned.  When  new  commissions 
may  be  issued. 

§  1967.  Dishonorable  discharge  bar  to  re- 
entry and  to  holding  office. 

§  1968.    Brevet  commissions. 


§  1951.  COMMISSIONS.  All  officers  shall  be  commissioned  by  the  com- 
mander-in-chief, but  he  may  refuse  to  issue  a  commission  to  any  person  elected 
or  appointed  if  the  person  elected  or  appointed  be  in  any  way  unqualified  or 
unworthy  to  be  an  officer  in  the  national  guard ;  but  no  one  shall  be  commis- 
sioned unless  the  conditions  set  forth  in  section  one  thousand  nine  hundred 
and  fifty-three  and  one  thousand  nine  hundred  and  fifty-four  of  this  chapter 
have  been  complied  with,  and  no  one  shall  be  recognized  as  an  officer  imless  he 
shall  have  been  duly  commissioned  and  shall  have  taken  the  oath  of  office  and 
qualified. 

History:     Enacted   March   18,   1905,   Stats,  and   Amdts.   1905,   p.   261; 
in  effect  immediately. 

As    to    execution    of   comiiiiaHlona    by    the  Aa    to    aervlce    of    aecretary    of    atate   la 

srovemor,  see  Const.  1879  art.  V  8  14;  HBN-       laaulair  mllltarr  eonuttlaaloiia  irratla,  see  act 

NINO'S   GCNISRAI.  LAWS   p.   Ixxvii.  April  15. 1880.  9  26  and  amdt  Stats.  1880  p.  67. 

§  1952.  BANK  OF  OFFIOEBS.  All  officers  of  the  national  guard  must 
take  rank  according  to  the  date  assigned  them  by  their  commissions,  which 
date  shall  be  that  of  their  election  or  appointment ;  and  when  two  of  the  same 
grade  are  of  the  same  date,  their  rank  must  be  determined,  first,  by  the  length 
of  previous  service  as  an  officer  in  the  national  guard;  second,  by  the  length 
of  previous  military  service  in  the  national  guard ;  third,  by  lot.  Officers  of 
the  national  guard  are  in  all  cases  of  superior  rank  to  officers  of  the  enrolled 
militia  of  the  same  grade,  irrespective  of  the  dates  of  their  commissions. 

Hfatory:     Enacted  March  18,   1905,   Stats,  and  Amdts.   1005,  p.   261; 
In  effect  immediately. 

§1953.    ELIGIBILITY    BEQUIBED    TO    BEGEIVE    A    OOMMISSIOV. 

Commissioned  officers  must  be  citizens  of  the  United  States,  of  the  age  of 
eighteen  years  and  upwards.  No  person  who  has  been  expelled  or  dishonor- 
ably discharged  from  any  military  or  naval  organization  of  the  United  States, 
this  state,  or  any  other  state  in  the  Union,  shall  be  commissioned  in  the  national 
guard  of  California.  No  person  shall  be  commissioned  unless  he  shall  possess 
the  additional  requirements  herein  prescribed  for  the  particular  office  to  which 
he  is  to  be  commissioned.  A  brigadier-general  at  the  time  of  his  appointment 
shall  have  served  at  least  four  years  as  an  officer  in  the  national  guard  of  Cali- 
fornia, or  in  the  United  States  military  service,  or  both,  two  years  of  which 
shall  have  been  as  a  comnanv  officer,  or  as  a  field  officer,  or  both.    A  field  oflBcer 
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at  the  time  of  his  election  shall  have  served  as  a  company  officer  at  least  two 
years  in  the  national  guard  of  California,  or  in  the  United  States  military 
service,  or  both,  and  shall  have  qualified  for  such  election  or  examination,  as 
provided  in  section  one  thousand  nine  hundred  and  fifty-four.  All  surgeons 
and  assistant  surgeons  of  the  national  guard  shall  be  regularly  graduated, 
licensed,  and  practising  physicians  or  surgeons,  qualified  to  practise  their  pro- 
fession in  California.  All  judge-advocates  of  the  national  guard  shall  be 
members  of  the  bar  of  the  supreme  court  of  the  state  of  California.  All 
engineer  officers  of  the  national  guard  shall  be  civil  engineers.  All  chaplains 
shall  be  regularly  ordained  ministers. 

History:     Enacted  Mareh  18,   1005,  Stats,  and  Amdts.   1905,  p.   262; 
In  effect  immediately. 

Afl  t«  eIts:tbllitT  •€  ofllocr  of  United  Stmteut  mllltla,  see  Const.  1879  art.  IV  S  20;  HSN- 
•r    of    any    power,    to    office    under    state       NINO'S   GBNBRAL   LAIVS   p.    IxxiL 

§  1954.  EXAMINATION.  Before  receiving  a  commission  consequent  upon 
an  original  appointment  or  election,  or  upon  reappointment  or  re-election,  or 
before  being  commissioned  to  a  higher  grade  as  a  result  of  promotion,  every 
officer  must  have  passed  a  satisfactory  physical  examination  before  any  sur- 
geon of  the  national  guard,  and  a  satisfactory  examination  before  a  board  of 
commissioned  officers  as  to  his  knowledge  of  military  affairs  and  general 
knowledge  and  fitness  for  the  service,  and  any  one  failing  to  pass  such  exam- 
inations shall  not  be  eligible  for  an  office  in  the  militia  of  this  state  or  for 
promotion  for  a  period  of  one  year  after  the  date  of  such  failure.  General 
officers,  officers  on  the  staff  of  the  commander-in-chief,  judge-advocates,  medi- 
cal officers,  and  chaplains  are  exempt  from  examination. 

History:     Enacted  March  18,   1905,  Stats,   and  Amdts.   1905,  p.  262; 
In  effect  immediately. 

§1955.  EXAMININO  BOABDS.  Boards  of  examination  under  the  pre- 
ceding section  shall  consist  of  three  officers,  two  of  which  shall  be  line  officers, 
and  shall  be  from  organizations  in  the  immediate  vicinity  in  which  the  board 
is  to  sit,  to  be  detailed  to  sit  at  San  Francisco,  Sacramento,  and  Los  Angeles, 
and  shall  be  detailed  by  the  commander-in-chief.  Such  boards  shall  have 
the  same  power  to  take  evidence,  administer  oaths,  and  compel  witnesses  to 
attend  and  testify  and  produce  books  and  papers,  and  punish  their  failure  to 
do  so,  as  is  possessed  by  a  general  court-martial.  When  returns  of  appoint- 
ments or  proceedings  of  election  are  received  by  a  board,  the  persons  ap- 
pointed or  elected  shall  by  it  be  ordered  before  it  within  twenty  days  for 
examination.  The  board  shall  thoroughly  examine  the  candidate  for  a  com- 
mission as  to  his  military  and  general  qualifications  and  under  such  regula- 
tions as  the  commander-in-chief  may  prescribe;  and,  if  in  the  opinion  of  the 
majority  of  the  board,  he  is  duly  qualified,  the  fact  shall  be  duly  certified  to 
the  commander-in-chief. 

Hfstory:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  262-263; 
in  effect  immediately. 

§1956.  ELECTED  OFFIOEBS.  Field  officers  of  a  regiment  or  battalion 
shall  be  elected  by  the  field  and  company  officers  thereof,  and  they  shall  hold 
oflSce  for  the  term  of  four  years.    All  company  and  troop  officers  shall  be 
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elected  by  the  members  of  snch  organizations.    Captains  of  such  organizations 
shall  hold  office  for  four  years,  lieutenants  shall  hold  office  for  three  years. 

H (story:     Enacted  March  18,  1905,  Stats,  and  Amdts.   1905,  p.  263; 
In  effect  immediately. 

§1957.  APPOINTED  OFFIOEBS.  The  brigadier-generals  of  the. national 
guard  shall  be  appointed  by  the  commander-in-chief,  by  and  with  the  advice 
and  consent  of  the  senate.  During  the  time  the  senate  is  not  in  session  the 
commander-in-chief  may  make  such  appointments  subject  to  subsequent  con- 
firmation by  the  senate.  The  officers  of  the  staff  of  a  brigadier-gcDcral,  the 
officers  allowed  to  regiments,  battalions  and  squadrons  for  staff  duty,  surgeons 
of  brigades  and  surgeons  and  assistant  surgeons  of  regiments,  and  of  battalions 
and  squadrons  not  part  of  regiments,  assistant  surgeons  of  separate  troops  or 
companies,  and  chaplains  shall  be  appointed  by  the  commander-in-chief,  upon 
the  recommendation  of  their  immediate  commanding  officers,  and  shall  hold 
office  during  the  pleasure  of  their  immediate  commanding  officer  or  until  their 
successors  are  appointed  and  qualified.  When  the  commander-in-chief  creates 
new  organizations,  he  shall  have  the  power,  in  the  first  instance,  to  appoint  all 
the  officers  necessary  to  commence  and  complete  such  organizations,  such 
officers  to  hold  office  for  the  term  of  one  year. 

Hrstory:     Enacted  March  18,  1905,   Stats,  and  Amdts.   1905,  p.  263; 
In  effect  immediately. 

Am  to   appointment   of  oflccn   In   militia,   see   Const.    1879   art.   VIII   SI;   HENBTUVCPS 
GENERAL  LAWS  p.  Ixzxvi. 

§  1958.  ELECTIONS.  Two  months  previous  to  the  expiration  of  the  term 
of  service  of  any  officer,  or  upon  a  vacancy  occurring  among  the  officers  of  any 
organization  attached  to  a  brigade,  the  brigade  commander  must  order  an 
election  therefor  and  designate  an  officer  to  preside  thereat,  who  must  give  ten 
days  notice  of  his  appointment,  of  the  time  and  place  of  holding  the  election, 
and  of  the  office  to  be  filled,  which  notice  shall  be  issued  and  promulgated  as 
orders  usually  are  in  the  command.  Such  presiding  officer  must  make  return 
in  duplicate  of  the  election  held,  to  the  commanding  general  of  the  brigade, 
who  shall  forward  one  copy  of  said  election  return  to  the  proper  examining 
board  and  shall  retain  the  other  copy  at  his  headquarters.  Upon  receiying 
notice  from  the  examining  board  that  the  officer  or  officers  elect  have  passed 
a  successful  examination,  which  notice  shall  be  indorsed  upon  the  return  of 
election  sent  to  said  board,  he  shall  forward  the  same  through  regular  military 
channels  for  approval  to  the  adjutant-general,  who,  upon  finding  the  same  in 
accordance  with  the  provisions  of  law,  orders,  and  regulations,  must  notify 
the  commander-in-chief  thereof  for  his  consideration,  who,  if  he  approves, 
shall  issue  the  commission.  In  all  elections  for  commissioned  officers  a 
majority  of  the  votes  of  those  present  (a  majority  of  those  entitled  to  vote 
being  present)  shall  be  necessary  to  a  choice.  Should  there  be  no  choice,  the 
presiding  officer  shall  adjourn  the  meeting  to  a  time  not  to  exceed  fifteen  days, 
and  at  that  meeting  conduct  another  election;  and,  if  such  second  meeting 
result  in  no  choice,  the  commander-in-chief  shall  be  notified  and  may  then  fill 
the  vacancy  by  appointment.  If  the  officer  elected  or  re-elected,  and  duly 
notified,  does  not  appear  before  said  examining  board  when  summoned  by 
them,  he  shall  be  deemed  to  have  declined  his  commission,  and  there  shall  be 
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another  election  ordered.  The  filing  of  a  proper  certificate  of  said  board  with 
the  oflScer  ordering  the  election,  that  the  ofiicer  elected  or  appointed  has  failed 
to  pass  an  examination,  or  declined  to  appear  before  the  board  when  notified, 
shall  be  deemed  sufficient  for  ordering  a  new  election.  When  vacancies  occur 
at  an  election  through  the  promotion  of  any  officer,  such  vacancies  may  then 
and  there  be  filled  without  further  order.  The  commander-in-chief  will  issue 
like  orders  to  fill  like  vacancies  in  unattached  organizations.  The  officer  desig- 
nated to  preside  thereat  must  make  duplicate  returns  to  the  adjutant-general, 
and  the  commander-in-chief  must  designate  the  board  to  examine  the  officer  or 
o£Scers  elected. 

Hrstory:    Enacted  March  18,  1905,  Stats,  and  Amdta.  1905,  pp.  263-264; 
In  effect  immediately. 

A»  to  electloA   of  offlcero  In  tbo   mllltfa,       VIII    SI;    HONNING'8     GESNSSRAL     I^AIVS 
aad  tkelr  eommloalonsy  see  Const.  1879  art.       p.  Ixxzvi. 

§1959.  APPEAL  FBOH  AN  ELECTION.  Every  person  deeming  himself 
aggrieved  by  the  proceedings  at  an  election  may  appeal  to  the  commander-in- 
chief  by  filing  at  the  time  of  the  election,  with  the  presiding  officer  thereat 
notice  of  such  intended  appeal,  and  forwarding  to  such  presiding  oflScer  a  full 
statement  of  the  grounds  of  such  appeal  within  ten  days  from  date  on  which 
the  election  took  place,  who  shall  forward  the  same  through  channels,  to- 
gether with  the  other  returns  of  said  election,  to  the  commander-in-chief.  The 
eommander-in-chief  may  direct,  upon  such  appeal,  an  officer  to  take  testimony 
in  the  case  and  to  report  his  findings,  and  such  officer  shall  have  the  same 
power  to  take  evidence,  administer  oaths,  issue  subpoenas,  and  compel  witnesses 
to  attend  and  testify  and  produce  books  and  papers,  and  punish  their  failure 
to  do  so,  as  is  possessed  by  a  general  court-martial. 

Hfstory:     Enacted  March  18,  1905,  Stats,  and  Amdts.   1905,  p.  264; 
In  effect  immediately. 

§  1980.  OATH  OF  OFFICE.  Every  officer  duly  commissioned  shall,  within 
ten  days  after  his  commission  is  tendered  to  him,  or  within  ten  days  after  he 
shall  have  been  notified  personally  or  by  mail  that  the  same  is  held  in  readiness 
for  him  by  a  superior  officer,  take  and  subscribe  the  oath  prescribed  in  section 
nineteen  hundred  and  eighty-two  of  this  chapter.  In  case  of  neglect  or  refusal 
to  take  and  subscribe  such  oath  within  the  time  mentioned,  such  commission 
shall  be  canceled  by  the  commander-in-chief  and  a  new  appointment  shall  be 
made  or  a  new  election  shall  be  ordered  to  fill  the  vacancy. 

H (story:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  264-265; 
In  effect  immediately. 

§1961.  RESIGNATIONS,  HOW  MADE.  Any  officer  resigning  his  com- 
mission must  do  so  in  writing,  addressing  the  adjutant-general,  giving  his 
reasons  for  so  resigning,  and  forward  the  same  through  intermediate  com- 
manders, who  will  make  their  indorsement  thereon ;  and  the  resignation  takes 
eflfect  when  accepted  by  the  commander-in-chief  and  announced  in  orders. 

Hrstory:     Enacted  March  18,   1905,  Stats,   and  Amdts.   1905,  p.   265; 
In  effect  immediately. 

§  1982.  EFFECT  OF  LINE  OFFICERS  ACCEPTING  COMMISSIONS  ON 
STAFF.    Any  oflScer  of  a  regiment,  battalion,  or  company  accepting  any  staff 
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appoiDtment,  is  held  to  have  resigned  the  commission  held  by  him  at  the  time 
of  said  appointment. 

History:     Enacted  March   18,  1905,  Stats,  and  Amdts.   1905,  p.   265; 
In  effect  immediately. 

§  1963.  KETIBED  UST.  1.  Any  commissioned  officer  who  has  become 
disabled  from  longer  performing  the  active  duties  of  his  office,  may,  npon  his 
own  application,  be  placed  npon  the  retired  list ;  provided,  that  such  disability 
shall  have  been  incurred  while  in  the  performance  of  duty. 

2.  If  an  officer  for  the  above  reason  desires  to  be  placed  upon  the  retired 
list,  he  shall  make  application  to  the  commander-in-chief  to  appoint  a  board 
of  surgeons,  who  shall  examine  him  as  to  his  disability,  and  if  such  disabilitr 
has  not  been  incurred  by  reason  of  any  dereliction,  they  shall,  if  they  deem 
proper,  recommend  that  his  application  be  granted;  and  upon  approval  of 
such  application  by  the  commander-in-chief,  the  adjutant-general  shall  issue 
orders  retiring  such  officer. 

3.  Any  commissioned  officer  who  shall  have  served  as  such  in  the  national 
guard  of  this  state  for  a  period  of  eight  years,  may,  upon  his  own  application, 
be  placed  upon  the  retired  list  and  withdrawn  from  active  service  and  com- 
mand with  the  rank  held  by  him  at  the  time  such  application  is  made.  And 
any  commissioned  officer  who  shall  have  at  any  time  heretofore  served  as  such 
in  the  militia  or  national  guard  of  this  state  for  a  period  of  eight  years,  shall, 
upon  his  own  application  and  diie  proof  of  such  service,  be  placed  upon  the 
retired  list  with  the  rank  held  by  him  at  the  time  of  the  expiration  of  his  com- 
mission. Upon  applications  as  above  provided  being  duly  made  and  approved, 
the  commander-in-chief  shall  cause  orders  to  be  issued  retiring  the  officer  who 
makes  application  therefor,  in  accordance  with  the  provisions  of  this  section; 
provided,  however,  that  nothing  herein  contained  shall  be  construed  to  permit 
the  placing  upon  the  retired  list  of  any  officer  who  shall  have  been  dishonorably 
dismissed  from  the  service. 

4.  The  officers  on  the  retired  list  shall  only  be  subject  to  detail  for  duty  by 
orders  from  the  commander-in-chief;  and  he  shall  cause  to  be  issued  such 
orders  as  he  may  deem  necessary,  detailing  them  for  duty  upon  boards  of 
officers  for  military  purposes,  courts-martial,  and  courts  of  inquiry,  and  for 
such  other  military  duties  as,  in  his  judgment,  may  be  advisable.  When,  how- 
ever, officers  on  the  retired  list  are  detailed  for  active  duty  other  than  upon 
boards  of  officers,  courts-martial,  and  courts  of  inquiry,  they  shall  only  be 
entitled  to  pay  of  the  rank  which  properly  belongs  to  the  office,  the  duties  of 
which  they  are  detailed  to  perform.  When  the  duty  ends,  or  the  detail  is 
canceled,  the  officer  shall  again  return  to  the  retired  list  with  his  former 
retired  rank.  A  roster  of  all  officers  on  the  retired  list  shall  be  kept  in  the 
adjutant-general's  office. 

5.  Officers  on  the  retired  list  may  return  to  the  active  list  by  appointment  or 
election,  and  when  such  term  of  appointment  or  election  shall  cease,  may, 
upon  application,  be  returned  to  the  retired  list  with  the  rank  previously  held 
by  them  on  said  retired  list. 

6.  Officers  on  the  retired  list  shall,  on  all  occasions  of  duty,  and  all  occasions 
of  ceremony,  take  rank  next  to  officers  of  like  rank  upon  the  active  list. 

Hfstory:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  265-266; 
In  effect  immediatelT. 
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§1964.  EXASnNATION  AND  DISOHABOE  OF  OFFIOEBS.  The  com- 
mander-in-chief,  whenever  he  may  deem  that  the  good  of  the  service  requires 
it,  or  upon  the  request  of  a  brigade  commander,  may  order  any  commissioned 
officer  before  a  board  of  examination,  to  consist  of  not  less  than  three  nor  more 
than  five  officers,  above  the  rank  of  captain,  which  is  hereby  invested  with  the 
powers  of  courts  of  inquiry  and  courts-martial,  and  such  board  shall  examine 
into  the  moral  character,  capacity,  and  general  fitness  for  the  service  of  such 
commissioned  officer,  and  record  and  return  the  testimony  taken  and  a  record 
of  its  proceedings.  If  the  findings  of  such  board  be  unfavorable  to  such  officer 
and  be  approved  by  the  commander-in-chief,  he  shall  be  dismissed  from  the 
service.  No  officer  whose  grade  or  promotion  would  in  any  way  be  affected 
by  the  decision  of  such  board,  in  any  case  that  may  come  before  it,  shall  par- 
ticipate in  the  examination  or  decision  of  the  board  in  such  case.  Failure  to 
appear  when  ordered  before  a  board  constituted  under  this  section  shall  be 
sufficient  ground  for  a  finding  by  such  board  that  the  officer  ordered  to  appear 
be  discharged. 

History:    Enacted  March  18,   1905,  Stats,  and  Amdts.  1905,  p.   266; 
In  effect  immediately. 

§1966.    ABSENCE  OB  BEMOVAL;    WHEN  DEEBIED  BESIONATION. 

Any  commissioned  officer  who  absents  himself  from  the  state  for  more  than 

thirty  days,  without  the  permission  of  the  commander-in-chief,  is  deemed  to 

have  resigned,  and  such  resignation  shall  be  announced  in  orders  from  the 

adjutant-general's  office  inmiediately  after  the  fact  of  such  absence  becomes 

officially  known. 

History:    Enacted  March  18,   1905,  Stats,  and  Amdts.   1905,  p.  266; 
in  effect  immediately. 

§1966.  OFFIGEBS  BE-ELEOTED  NOT  TO  BE  BEOOMMISSIONED. 
WHEN  NEW  OOBSMISSIONS  MAT  BE  ISSUED.  When  an  officer  is  re- 
elected, no  new  commission  issues;  but  a  certificate  of  such  election  must  be 
issued  to  him  by  the  adjutant-general.  In  the  event  of  a  commission  being  lost 
or  destroyed,  on  satisfactory  proof  being  given  of  the  same,  the  commander- 
in-chief  shall  issue  a  new  commission,  with  rank  from  date  given  in  former 

commission. 

History:    Enacted  March  18,   1905,  Stats,  and  Amdts.  1905,  p.  266; 
In  effect  immediately. 

§  1967.  DISHONORABLE  DISOHAKOE  BAB  TO  BE-ENTRT  AND  TO 

HOLDING    OFFICE.    No    dishonorably    dicharged  ofi&cer  of    the    national 

guard  of  California  shall  be  permitted  to  hold  any  office  of  trust  or  emolument, 

or  be  permitted  to  again  enter  any  company  of  the  national  guard,  or  to  be 

commissioned  in  the  national  guard,  except  the  offense  be  pardoned  by  the 

commander-in-chief. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.   1905,  p.   267; 
In  effect  immediately. 

§  1968.  BBEVET  OOBOnSSIONS.  The  commander-in-chief  may,  upon 
the  recommendation  of  their  commanding  officers,  confer  brevet  commissions 
of  a  grade  next  higher  than  the  ordinary  or  brevet  commissions  ever  held  by 
them,  upon  officers  of  the  national  guard  in  active  service  for  gallant  conductL 
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rpt.ni. 


Such  commissions  shall  carry  with  them  only  such  privileges  or  rights  as  are 

allowed  in  like  cases  in  the  military  and  naval  service  of  the  United  States. 

Hfstory:    Enacted  March  18^  1905,  Stats,  and  Amdta.  1905,  p.  267; 
In  effect  immediately. 


ARTICLE  m. 

ENLISTED  MEN. 


$1980.  Eligibility  to  membership. 

§  1981.  Application  for  membership. 

9  1982.  Oath  of  officers  and  members. 

§  1983.  Transfers. 

9  1984.  Non-commissioned  officers. 


9 1985.  Discharges;     when    and    by    whom 

granted. 

9 1986.  Dishonorable    discharge   bar    to   re- 

entry and  to  holding  office. 


§  1980.  ELIOIBILITT  TO  MEMBEBSHIP.  Any  male  who  is  a  citizen  of 
the  United  States  or  has  declared  his  intention  to  become  a  citizen,  of  more 
than  eighteen  and  less  than  forty-five  years  of  age,  able-bodied,  free  from 
disease,  of  good  character  and  temperate  habits,  may  be  enlisted  in  the  na- 
tional guard  of  this  state,  under  the  restrictions  of  this  article,  for  a  term  of 
not  less  than  three  years ;  provided,  that  any  man  having  served  one  enlistment 
satisfactory  may  re-enlist  for  one,  two  or  three  years  at  his  option;  and  pro- 
vided further,  that  boys  may  be  enlisted  as  musicians,  if  more  than  sixteen 
years  of  age.  No  minor  shall  be  enlisted  without  the  written  consent  of  his 
parent  or  guardian.  A  man  who  has  been  expelled  or  dishonorably  dis- 
charged from  any  military  organization  of  the  state  or  the  United  States  shall 
not  be  eligible  for  enlistment  or  re-enlistment  unless  he  produce  the  written 
consent  to  such  enlistment  of  the  commanding  officer  of  the  organization  from 
which  he  was  expelled  or  dishonorably  discharged.  Men  who  have  been  dis- 
charged by  reason  of  disbandment  may  be  enlisted  and  shall  then  receive 
credit  for  the  period  served  at  the  time  of  such  disbandment.  Bandmasters, 
drum  majors,  chief  trumpeters,  veterinary  sergeants,  members  of  the  hospital 
corps,  and  musicians  may  be  enlisted  as  such. 

H (story:     Enacted  March   18,  1905,  Stats,  and  Amdts.   1905,  p.  267; 
In  effect  immediately. 

§1981.  APPLICATION  FOB  MEMBEBSHIP.  Application  or  proposi- 
tions for  membership  in  any  troop,  company,  organized  corps,  or  naval  division 
of  the  national  guard  shall  be  made  only  at  a  regular  weekly  meeting  or 
assemblage  of  such  organization;  and  the  names  of  such  applicants  shall  be 
posted  in  a  conspicuous  place  in  its  headquarters  or  armory,  until  the  next 
succeeding  regular  weekly  meeting  or  assemblage  of  such  organization,  at 
which  time,  and  not  before,  such  applicant  may  be  balloted  for. 

Hfstory:     Enacted  March   18,  1905,  Stats,  and  Amdts.   1905,  p.   267; 
In  effect  immediately. 

§  1982.  OATH  OF  OFFIGEBS  AND  MEMBEBS.  All  officers  and  enlisted 
men  of  the  national  guard,  on  becoming  members  and  before  performing  duty 
and  at  each  subsequent  re-enlistment,  must  take  and  subscribe  the  following 
oath,  which  all  commissioned  officers  thereof  are  authorized  to  administer: 
**I  do  solemnly  swear  that  I  will  support  the  constitution  of  the  United  States 
and  the  constitution  of  the  State  of  California,  and  will  maintain  and  defend 
the  laws  and  all  officers  employed  in  administering  the  same."    Which  oath, 
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certified  by  the  oflScer  administering  the  same,  must  be  forwarded  to  the 
adjutant-general  and  be  preserved  with  the  rolls  of  companies.  Oaths  of  re- 
enlistment  shall  show  on  the  margin  the  number  of  the  enlistment. 

History:     Enacted  March  18,   1905,  Stats,   and  Amdts.   1905,  p.   268; 
In  effect  immediately. 

§1983.  TBANSFEBS.  Enlisted  men  may  be  transferred  upon  their  own 
application  in  the  same  regiment,  battalion  or  squadron  not  part  of  a  regiment, 
from  one  company  or  troop  to  another,  by  the  commanding  oflScer  of  such 
regiment,  battalion  or  squadron ;  from  one  regiment,  battalion  or  squadron  not 
part  of  a  regiment,  signal  corps,  unattached  troop  or  company,  to  another  in 
a  brigade,  by  the  commanding  general  of  that  brigade ;  from  an  organization  in 
one  brigade  to  an  organization  in  another  brigade,  by  the  commander-in-chief. 
Non-commissioned  oflScers  must  be  reduced  to  the  grade  of  private  before  they 
can  be  transferred.  No  transfer  shall  be  made  except  upon  the  approval  of 
the  conmianding  ofScers  of  the  organizations  affected. 

History:     Enacted  March  18,   1905,  Stats,  and  Amdts.   1905,  p.   268; 
In  effect  immediately.  V^ 

§  1984.  NON-OOBOHSSIONED  OFFIOEBS.  Commanding  officers  of  regi- 
ments and  of  battalions  and  squadrons  not  part  of  regiments  shall  appoint  and 
warrant  the  non-commissioned  officers  of  their  respective  regiments,  battalions, 
or  squadrons,  and  they  shall  in  their  discretion  warrant  the  non-commissioned 
officers  of  the  troops  and  companies  of  their  respective  regiments,  battalions, 
and  squadrons  from  the  members  thereof,  upon  the  written  nomination  of  the 
commanding  officers  of  the  troops  and  companies,  respectively.  In  troops  and 
companies  not  part  of  a  regiment,  battalion,  or  squadron,  but  attached  to  a 
brigade,  the  non-commissioned  officers  shall  be  warranted  by  the  brigade  com- 
mander, in  his  discretion,  from  the  members  thereof,  upon  the  written  nomina- 
tion of  the  commanding  officer  of  such  troop  or  company.  In  troops,  com- 
panies, and  corps  not  attached  to  a  brigade,  regiment,  battalion,  or  squadron, 
the  non-commissioned  officers  shall  be  warranted  by  the  adjutant-general,  in 
his  discretion,  from  the  members  thereof,  upon  the  written  nomination  of  the 
commanding  officer  of  such  troop,  company,  or  corps.  The  officer  warranting 
a  non-commissioned  officer  shall  have  power  to  reduce  to  the  ranks,  for  good 
and  sufficient  reasons,  the  non-commissioned  officers  warranted  in  accordance 
with  this  section ;  but  such  as  were  enlisted  as  non-commissioned  officers  shall 
be  discharged. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  268; 
In  effect  immediately. 

§1985.    DISOHABOES;   WHEN  AND  BT  WHOM  OBANTED.    Any  en- 

listed  man  may  be  honorably  discharged  before  the  expiration  of  his  term  of 
service  by  order  of  the  commanding  officer  of  the  regiment  or  unattached 
battalion,  or,  if  a  member  of  an  unattached  company,  troop,  or  battery,  by  the 
brigade  commander  or  the  commander-in-chief,  upon  the  recommendation  of 
his  commanding  officer,  for  any  of  the  following  reasons :  To  accept  promotion 
by  commission ;  upon  removal  of  residence  from  the  state,  or  out  of  the  bounds 
of  the  command  to  which  he  belongs  to  so  great  a  distance  that,  in  the  opinion 
of  the  commanding  officer,  be  can  not  properly  perform   his  military  duty; 
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and  upon  disability,  established  by  certificate  of  a  medical  officer ;  any  enlisted 
man  may  also  be  discharged  by  the  commanding  officer  of  the  regiment  or 
unattached  battalion;  or,  if  a  member  of  an  unattached  company,  troop,  or 
battery,  by  the  brigade  commander  or  the  commander-in-chief;  whenever  the 
commanding  officer  of  a  company  shall  approve  the  application  of  two  thirds 
of  the  members  of  the  company  requesting  the  discharge  of  an  enlisted  man 
thereof,  and  if,  at  a  regular  meeting  of  a  company,  or  at  a  meeting  called  for 
that  purpose,  two  thirds  of  the  members  of  the  company  desire  by  vote  the 
discharge  of  one  of  their  members,  an  application  for  the  discharge  of  such 
soldier  shall  be  made  by  the  commanding  officer  thereof.    Or  he  may  be  dis- 
honorably discharged  for  either  of  the  following  reasons :  Upon  conviction  of 
felony  in  a  civil  court;  for  neglecting  or  refusing  to  pay  any  fine  imposed  hy 
any  military  court  within  thirty  days  after  it  was  imposed ;  by  sentence  of  a 
court-martial.    A  character  shall  be  attached  to  all  written  discharges,  and  a 
written  discharge  specifying  character  shall  be  furnished  all  who  are  honorably 
discharged.     Every  member  of  the  national  guard  dishonorably  discharged 
from  the  military  service  of  the  state  of  California  shall  be  disfranchised  for 
the  period  of  one  year  next  ensuing  such  discharge,  in  addition  to  penalties 
provided  in  section  nineteen  hundred  and  sixty-seven.    The  discharges  herein 
provided  for  shall  be  made  by  the  commanding  officer  of  the  regiment  or  un- 
attached battalion,  and  in  the  case  of  members  of  unattached  companies, 
troops,  or  batteries,  by  the  commanding  general  of  the  brigade  of  which  said 
unattached  organization  is  a  part,  or  by  the  adjutant-general. 

History:     Enacted  March  18,   1905,  Stats,  and   Amdts.  1905,  p.   269; 
In  effect  immediately. 

§  1986.  DISHONORABLE  DISOHAKOE  BAK  TO  RE-ENTRY  AND  TO 
HOLDINO  OFFICE.  No  enlisted  man  dishonorably  discharged  from  the 
national  guard  shall  be  permitted  to  again  enter  any  company  of  the  national 
guard,  or  to  be  commissioned  in  the  national  guard,  except  the  offense  is 
pardoned  by  the  commander-in-chief. 

HTstory:    Enacted  March   18,   1905,  Stats,  and  Amdts.   1905,  p.  269; 
In  effect  immediately. 
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ARnCLE  IV. 

SERVICE  OF  NATIONAL.  GUARD. 

§  2003.     Brills  and  parades.  S  2008.  Inspection     and     muster.      Muster- 
(2004.     Companies  parading  with  less  than  rolls. 

thirty- tTV'o   members   may   be   dis-  S  2009.  Small-arms  practice. 

banded.  §  2010.  War  service. 

S  2005.     Camps  of  instruction.  §  2011.  Service  medals. 

I  2006.     Penalty  for  absence  from  drills.  §  2012.  Discipline  and  exercise. 

S  2007.     Record  of  attendance.     Monthly  re-  §  2013.  Warning  for  duty. 

turns.  S  2014.  Excuses  from  duty. 

§  2003.  DBILLS  AND  PARADES.  Officers  and  enlisted  men  of  each  troop, 
signal  corps  and  company  must  assemble  for  drill  and  instruction  at  least  three 
times  each  month,  at  intervals  of  not  less  than  one  week,  except  in  the  month 
of  December  of  each  year.  In  addition  to  such  drills  and  instructions,  the 
commanding  officer  of  any  organization  may  require  officers  and  enlisted  men 
of  his  command  to  assemble  for  drill  or  instruction  at  such  other  times  and 
places  as  he  may  appoint;  provided,  that  no  commanding  officer  shall  order  a 
parade  without  the  approval  of  the  commanding  general  of  the  brigade  to 
which  his  organization  is  attached,  or  of  the  commander-in-chief.  All  mounted 
companies  must  drill  mounted  at  least  four  times  each  year.  Upon  receptions, 
or  upon  the  celebration  of  any  event  of  public  importance,  the  commander-in- 
chief,  or  the  commanding  general  of  a  brigade,  may  order  out  any  portion  of 
the  national  guard  under  his  command  to  join  in  such  parade. 

History:    Enacted  March  18,   1905,   Stats,  and  Amdts.   1905,  p.   270; 
In  effect  immediately. 

Applicdt  <:|ted,  constmedf  referred  to,  639,  29  Pac.  Rep.  947  (9  2018  as  formerly 
etc.   In  Plummer  vs.   Sheldon,   94   Cal.   633,      existing  erroneously  cited  for  S  2618). 

§2004.  COMPANIES  PASADINO  WITH  LESS  THAN  THIRTY-TWO 
MEUBEKS  MAY  BE  DISBANDED.  Any  comf)any  parading  at  any  of  the 
parades  or  drills  in  this  article  provided  for  with  a  less  number  than  thirty- 
two,  rank  and  file,  must  be  reported  to  the  adjutant-general,  and  by  him  re- 
ported to  the  commander-in-chief,  who,  in  his  discretion,  may  disband  the  same. 

History:    Enacted  March  18,   1905,  Stats,  and  Amdts.   1905,   p.   270; 
In  effect  immediately. 

§2305.  GAMPS  OP  INSTRUCTION.  Each  troop,  signal  corps,  or  com- 
pany not  specially  excused  by  the  commander-in-chief,  will  be  required  to  par- 
ticipate for  at  least  five  consecutive  days  annually  in  practice  marches  or 
camps  of  instructions,  under  such  regulations  as  the  commander-in-chief  may 
prescribe,  and  under  such  instructors  as  he  may  appoint.  Any  company  fail- 
ing to  report  for  duty  at  any  camp  of  instruction  must  be  reported  to  the 
adjutant-general,  who  must  report  the  same  to  the  commander-in-chief,  who 
may,  in  his  discretion,  disband  it. 

Hrstoryr    Enacted  March  18,   1905,   Stats,  and  Amdts.   1905,  p.   270; 
In  effect  immediately. 

As  to   acqutoltlon    of   site   for   camps   of  for   the   national   vnard,   see   act    March    4, 

Inatractlott,    see    act    March    9.    1893,    Stats.  1809   (Stats.  1899  p.  65);    HENNING'S  OBN- 

1893,  pp.  1,   2,   S.  ERAI.  LAWS  p.  996. 

As    to    all    encampments    to    be    held    at  As  to  proTlslon  for  encampments  at  camp 

stale  camp   of  Instrnctlon,  see   Stats.    1899;  of  Instruction,  see  act  March  21,  1899  (Stats 

HEKNING'S  GENERAL  LAWS  p.  997.  1899' p.   65);    HENNING'S  GENERAL  LAWS 

As  to  establishing  a  camp  of  Instruction  p.    996. 
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§  2006.  PENALTY  FOR  ABSENCE  FBOM  DRILLS.  All  officers  or  mem 
bers  of  the  national  guard  who  absent  themselves  from  three  consecutive 
assemblages,  without  an  excuse  acceptable  to  their  respective  commanding: 
officers,  are  debarred  from  the  privileges  and  exemptions  provided  for  mem- 
bers of  the  national  guard ;  and  all  non-commissioned  officers  or  privates  upon 
being  reported  as  having  been  so  absent  shall  forthwith  be  court-martialed  bv 
order  of  the  regimental  or  unattached  battalion  or  squadron  commander  in 
their  respective  commands,  and  in  all  other  organizations  not  attached  to  regi- 
ments, battalions,  or  squadrons  but  attached  to  brigades,  by  order  of  the 
brigade  commander,  and  in  all  unattached  organizations,  by  order  of  the 
commander-in-chief,  and,  upon  conviction  by  such  court-martial,  which  may 
be  by  summary  court-martial,  the  delinquent  shall  be  punished  by  dishonorable 
discharge  from  the  service  or  fined.  No  fine  imposed  shall  be  less  than  five 
dollars  nor  more  than  fifty  dollars.  The  proceedings  of  such  court  shall  be 
subject  to  approval  and  review  as  in  other  cases. 

Hrstory:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  270-271; 
In  effect  immediately. 

§2007.    RECORD    OF    ATTENDANCE.    MONTHLY    RETURNS.    Com 

manders  of  companies  must  cause  to  be  kept  a  book  in  which  must  be  entered 
the  names  and  numbers  of  officers,  non-commissioned  officers,  and  privates, 
respectively,  present  at  each  drill,  and  must  therefrom  make  monthly  returns, 
said  returns  to  be  forwarded  through  military  channels  to  the  adjutant- 
general.  The  books  kept  in  accordance  with  the  provisions  of  this  section 
must  be  carefully  preserved,  and  when  filled,  forwarded  to  the  adjutant- 
general's  office. 

History:    Enacted  March  18,  1905,   Stats,  and  Amdts.   1905,  p.  271; 
In  effect  immediately. 

§2008.  INSPECTION  AND  MUSTER.  MUSTER-BOLLS.  During  each 
calendar  year  preceding  the  annual  allotment  of  funds  for  military  purposes 
under  the  revised  statutes  of  the  United  States,  the  commander-in-chief  shall 
cause  an  inspection  and  muster  of  the  national  guard  to  be  made.  Said  in- 
spection may  be  made  by  an  officer  of  the  United  States  army. 

Hrstory:    Enacted  March  18,  1905,  Stats,  and  Amdts.   1905,  p.  271; 
In  effect  immediately. 

§2009.  SMALL-ARMS  PRACTICE.  To  encourage  marksmanship,  the 
commander-in-chief  is  authorized  to  offer  annually  a  state  decoration  to  those 
who  shall  excel  in  small-arms  practice,  to  be  competed  for  under  regulations 
prescribed  by  the  commander-in-chief. 

Hrstory:    Enncted   March   18,   1905,   Stats,  and  Amdts.   1905,  p.   271; 
In  effect  immediately. 

As  to  duties  of  Inapectom  of  rifle  praetlce  of  the  Bstlonal   smard,   see  act   March  SO. 
1878.  Stats.  1877-8  p.  768. 

§  2010.  WAK  SEBVIOE.  Service  by  any  person  in  the  United  States  volu- 
teers,  or  in  the  United  States  army  or  navy,  in  the  time  of  war,  insurrection,  or 
rebellion,  shall  be  considered  as  continuous  service  in  the  national  guard  for 
any  and  all  purposes  regarding  privileges  and  exemptions  provided  by  law  for 
members  of  the  national  guard  by  enlistment  or  commission;  provided,  that 
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continuous  service  for  an  officer  shall  include  only  the  time  he  was  com- 
missioned as  SUCH. 

History:     Enacted  March   18,  1905,   Stata.   and   Amdts.   1005,  p.   271; 
In  effect  immediately. 

§2011.     SERVICE  MEDALS.    The  state  shall  provide  a  service  medal  of 

appropriate  design  and  material,  to  be  determined  by  the  commander-in-chief. 

Such  medal  or  medals  to  be  issued  for  ten,  fifteen  and  twenty  years  of  active 

service  in  the  national  guard.    There  shall  be  no  other  or  different  medals  for 

service.    Such  medals  shall  be  prepared  and  issued  free  of  cost  to  those  entitled 

to  same,  by  the  adjutant-general,  only  upon  application  of  the  party  entitled 

thereto,  and  upon  proof  of  such  service  from  the  records  of  the  national  guard. 

Hrstory:     Enacted  March   18,   1905,   Stats,  and  Amdts.   1905,  p.   271; 
In  effect  immediately. 

§  2012.  DISCIPLINE  AND  EXEBCISE.  The  system  of  discipline  and  ex- 
ercise of  the  national  guard  of  this  state  shall  conform  generally  to  that  of  the 
army  of  the  United  States  as  it  is  now  or  may  hereafter  be  prescribed  by  the 
President,  and  to  the  provisions  of  the  laws  of  the  United  States,  except  as 
otherwise  provided  for  in  this  chapter. 

History:     Enacted  March   18,   1905,   Stats,   and  Amdts.   1905,  p.   271; 
In  effect  immediately. 

As  to  «lfl«lpllBlBK  the  militia,  see  Const.  1879  art  VIII  (1;  HEIf NINO'S  GBIfBRAL 
LAWS  p.  Ixxzvl. 

§  2013.  WABNINO  FOB  DUTY.  Officers  and  enlisted  men  may  be  warned 
for  duty  as  follows :  Either  by  stating  the  substance  of  the  order,  or  reading 
the  order  to  the  person  warned,  or  by  delivering  a  copy  of  such  order  to  such 
person,  or  by  leaving  a  copy  of  such  order  at  the  last  known  place  of  abode  or 
business  of  such  person  with  some  one  of  suitable  age  and  discretion,  or  by 
sending  a  copy  of  such  order  or  notice  by  mail  directed  to  him  at  his  last 
known  place  of  abode  or  business  or  to  the  post-ofl&ce  nearest  thereto.  Such 
warning  may  be  given  by  any  officer  or  non-commissioned  officer.  The  officer 
or  non-commissioned  officer  giving  such  warning  shall  make  a  return  thereof 
containing  the  names  of  the  persons  warned,  and  the  time,  place,  and  manner 
of  warning.  Such  return  shall  be  verified  by  his  oath,  which  may  be  adminis- 
tered by  any  commanding  officer;  such  verified  return  shall  be  as  good  evi- 
dence on  the  trial  of  any  person  returned  as  a  delinquent,  of  the  facts  therein 
stated,  as  if  such  officer  or  non-commissioned  officer  had  testified  to  the  same 
before  the  delinquency  court  on  such  trial.  Every  commanding  officer  shall 
make  like  return,  on  honor,  and  with  like  effect,  of  every  delinquency  and 
neglect  of  duty  of  his  officers  and  non-commissioned  officers,  and  also  of  every 
enlisted  man,  who  shall  refuse  or  neglect  to  perform  such  military  duty  as 
may  be  required. 

History:     Enacted  March  18,   1905,  Stats,  and   Amdts.   1905,   p.   272; 
In  effect  immediately. 

§  2014.  EXCUSES  FBOM  DUTY.  The  officer  ordering  any  military  duty 
shall  have  the  power  to  excuse  any  officer  or  enlisted  man  for  absence  there- 
from upon  good  and  sufficient  grounds. 

History:     Enacted   March  18,   1905,  Stats,   and  Amdts.   1905,  p.   272; 
In  effect  immediately. 

As  to  release  of  electoni  from  military  art.  II  §  3;  HENNING^S  OBICERAL  I.ATVS 
*«tT  on   dfiTM    of   H^rtlon.    see    Const.    1879       p.   Ixviii. 
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ARTICLE  V. 

MILITARY   COURTS. 

S  2018.  [Military  courts.]  §2024.  Fonii    of    mandates;     execution  bj 

§  2019.  Who  may  appoint  courts-martiaL  public  officers. 

§  2020.  Powers  of  courts-martiaL  S  2025.  Commitments  for  disorderly  conduct 

§  2021.  Kevision  and  approval  of  sentence.  8  2026.  Fines,  how  collected. 

§  2022.  Service  of  charges.  5  2027.  Fines  and  penalties  for  non-atlend. 

§  2023.    Subpoenas,  attachments,  commission*      ^  „^^^     ^  ance  at  parades,  etc. 

'^        '  ^  §  2028.    Exemption  from  liability. 

§  2018.     [MILITABY  COURTS.]     The  military  courts  of  this  state  shall  be: 

1.  General  courts-martiaL 

2.  The  summary  court. 

3.  Courts  of  inquiry. 

[Jurisdiction.]  The  constitution  and  jurisdiction  of  courts-martial,  sum- 
mary  courts,  and  courts  of  inquiry,  the  form  and  manner  in  which  the  proceed- 
ing of  such  courts  shall  be  conducted  and  recorded,  the  forms  of  oaths  and 
affirmations  taken  in  the  administration  of  military  law  by  such  courts,  the 
limits  of  punishment  and  the  proceedings  in  revision  thereof,  shall  be  governed 
by  the  articles  of  war  and  the  law  and  procedure  of  similar  courts  of  the  United 
States,  except  as  otherwise  provided  in  this  title. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.   272; 
In  effect  immediately. 

§  2019.  WHO  HAY  APPOINT  OOTTRTS-MAETIAL.  The  following  offi- 
cers may  appoint  courts-martial: 

1.  The  commander-in-chief,  for  the  trial  of  all  officers  of  the  national  guard, 
retired  officers,  and  all  officers  of  the  staff  of  the  commander-in-chief. 

2.  The  brigade  commander,  for  the  trial  of  all  officers  and  enlisted  men  in 
his  brigade,  except  retired  officers. 

3.  The  commanding  officers  of  regiments,  of  unattached  battalions,  and  the 
naval  militia,  for  the  trial  of  all  enlisted  men  in  their  respective  commands. 
For  the  trial  of  enlisted  men  of  regiments  or  battalions  or  the  naval  militia, 
the  commanding  officer  thereof  may  at  any  time  appoint  a  summary  court- 
martial,  to  consist  of  one  officer,  whose  rank  is  not  below  that  of  captain  in  the 
national  guard,  or  the  corresponding  rank  in  the  naval  militia.  For  the  trial  of 
enlisted  men  of  unattached  companies,  troops,  or  batteries,  the  commander-in- 
chief  may,  at  any  time,  appoint  a  summary  court-martial,  to  consist  of  a  first 
lieutenant. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  272-273; 
In  effect  immediately. 

§2020.  POWERS  OF  OOURTS-MARTIAL.  Courts-martial  have  power, 
on  conviction,  to  punish  by  expulsion  or  dismissal,  or  by  depriving  officers  of 
their  rank,  or  by  such  other  and  usual  military  fines  and  penalties  as  are  cus- 
tomary in  the  army  of  the  United  States,  in  addition  to  penalties  herein  pre- 
scribed. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  278; 
In  effect  immediately. 

§  2021.  REVISION  AND  APPROVAL  OP  SENTENCE.  The  officer  ap- 
pointing a  court-martial  must  review  the  proceedings  and  approve  or  dis- 
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approve  the  sentence  of  such  court-martial,  and  must  direct  the  execution  of 
such  sentence,  or  mitigate  the  punishment,  or  may  remit  the  sentence  of  the 
person  convicted;  provided,  that  an  officer  so  sentenced  may  within  fifteen 
days  after  official  publication  of  the  action  of  the  reviewing  officer  appeal  to 
the  commander-in-chief  to  review  the  proceedings  and  to  disapprove  them  or 
pardon  the  offense,  in  which  case  the  officer  approving  the  sentence  will 
forward  the  proceedings  in  the  case  to  the  commander-in-chief,  and  the  execu- 
tion of  the  sentence  must  be  suspended  until  the  proceedings  are  returned  with 
the  decision  thereon ;  provided,  that  no  commissioned  officer  shall  be  dismissed 
from  the  service  without  the  approval  of  the  commander-in-chief;  provided 
further,  that  an  enlisted  man  belonging  to  an  organization  attached  to  a 
brigade  may  appeal  in  like  manner  to  the  brigade  commander,  and,  if  to  an 
unattached  organization,  to  the  commander-in-chief;  and  the  sentence  must  be 
suspended  in  the  same  manner  as  provided  for  in  the  case  of  commissioned 
officers. 

Hrstory:     Enacted  March  18,  1905,   Stats,  and  Amdts.   1905,  p.  273; 
in  effect  immediately. 

§  2022.  SERVICE  OF  OHABOES.  When  an  officer  or  enlisted  man  is  put 
in  arrest  for  the  purposes  of  trial,  a  copy  of  the  charges  and  specifications' 
upon  which  he  is  to  be  tried  shall  be  delivered  to  him  or  left  at  his  last  known 
place  of  abode  or  business,  within  twenty  days  after  his  arrest,  and  a  court 
shall  be  ordered  for  his  trial  within  thirty  days  after  the  notice  of  arrest  is 
received  by  the  officer  authorized  to  order  the  court.  If  a  copy  of  the  charges 
and  specifications  be  not  served,  or  a  court  not  ordered  within  the  time  herein 
limited,  the  arrest  shall  cease,  but  such  charges  and  specifications  may  be 
served,  a  court  ordered,  and  the  officer  or  enlisted  man  be  brought  to  trial 
within  twelve  months  after  such  release  from  arrest.  The  appearance  of  the 
accused,  without  objection  and  pleading  to  the  charges,  shall  be  deemed  a 
waiver  of  any  defect  or  irregularity  of  such  service  of  any  of  the  papers  men- 
tioned in  this  section. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  273-274; 
in  effect  immediately. 

§2023.  SUBPCENAS,  ATTACHMENTS,  COMMISSIONS.  Each  military 
court  shall  have  the  same  power  to  compel  by  subpoena,  by  subpoena  duces 
tecum  and  by  attachment,  the  attendance  of  witnesses,  both  civilian  and  mili- 
tary, and  the  production  of  books,  papers  and  documents,  and  to  punish  for 
contempt  a  witness  duly  subpoenaed  for  non-attendance,  or  refusal  to  be  sworn 
or  testify,  or  to  produce  books,  papers  and  documents,  as  is  possessed  by  any 
superior  court  of  this  state.  Military  courts  shall  also  have  power  to  take  by 
commission  the  testimony  of  witnesses  who  can  not  reasonably  be  produced  at 
the  trial  to  the  same  extent  as  the  superior  court  aforesaid.  Commissions  and 
subpoenas  may  be  issued  by  the  president  or  the  judge-advocate,  if  there  be  one, 
of  the  court,  both  before  and  after  being  sworn,  for  witnesses  whose  attendance 
or  testimony  before  such  court  may  be  necessary  in  behalf  of  the  people  of 
the  state,  and  upon  application  in  behalf  of  any  person  to  be  tried  by  such 
court,  and  the  president  or  the  judge-advocate  may  direct  the  command  in  jij 
officer  of  any  organization  to  cause  such  subpoena  to  be  served  on  any  member 
of  his  command.    A  witness  not  appearing  in  obedience  to  a  subpoena  when 
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served  personally  with  a  copy  of  the  same,  and  not  having  sufficient  excuse, 
shall  forfeit  to  the  people  of  the  state  the  sum  of  twenty-five  dollars.  The 
president  of  each  court  shall,  from  time  to  time,  report  to  the  judge-advocate- 
general  the  names  of  all  such  delinquent  witnesses,  together  with  the  names 
and  places  of  residence  of  the  person  serving  such  subpoena,  and  a  judge-advo- 
cate may  sue  for  and  recover  such  penalties  in  the  name  of  the  people. 

Hrstory:     Enacted   March  18,   1905,  Stats,  and  Amdts.   1905,  p.   274; 
In  effect  immediately. 

§2024.    FORM  OF  MAITOATES;  EXEOUTION  BY  PUBLIC  OFFICEBS. 

Military  courts  are  empowered  to  issue  all  process  and  mandates,  including 
writs  and  warrants,  necessary  and  proper  to  carry  into  full  effect  the  powers 
vested  in  said  courts.  Such  process  and  mandates  may  be  directed  to  the 
marshal  of  the  court,  the  sheriff  of  any  county,  and  the  constables  and  mar- 
shals of  any  town  or  city,  and  shall  be  in  such  form  as  may,  from  time  to  time, 
be  prescribed  by  the  commander-in-chief  in  the  regulations  issued  by  him  under 
this  chapter.  It  shall  be  the  duty  of  all  ofiScers  to  whom  such  process  or 
mandate  may  be  so  directed  to  execute  the  same  and  make  return  of  their  acts 
thereunder  according  to  the  requirements  of  the  same.  The  keepers  and 
wardens  of  all  city  or  county  jails  shell  receive  the  bodies  of  persons  com- 
mitted by  the  process  or  mandate  of  a  military  court  and  confine  them  in  the 
manner  prescribed  by  law.  Except  as  otherwise  specially  provided  in  this 
chapter,  no  fees  or  charges  of  any  nature  shall  be  demanded  or  required  to  be 
paid  by  the  state,  or  any  military  court  or  member  thereof,  or  by  the  person 
executing  its  mandate  or  process,  or  to  any  public  oflScer,  for  receiving,  execut- 
ing, or  returning  any  such  process  or  mandate,  or  for  any  service  in  connection 
therewith,  or  for  receiving  or  confining  a  person  in  jail  or  custody  thereunder. 

Hfstory:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  27i-275; 
In  effect  immediately. 

§2025.  COMMITMENTS  FOB  DISORDERLY  CONDUCT.  Any  person 
who  shall  be  guilty  of  disorderly,  contemptuous,  or  insolent  behavior  in,  or 
use  insulting  or  contemptuous  or  indecorous  language  or  expressions  to,  or 
before,  any  military  court,  or  any  member  of  such  court  in  open  court,  tending 
to  interrupt  its  proceedings  or  to  impair  the  respect  due  to  its  authority,  or 
who  shall  commit  any  breach  of  the  peace  or  make  any  noise  or  other  disturb- 
ance directly  tending  to  interrupt  its  proceedings,  may  be  committed  by 
warrant  under  the  hand  of  the  president  of  the  court  to  the  jail  of  the  city, 
county,  or  city  and  county  in  which  said  court  shall  sit,  there  to  be  confined  for 
a  period  of  time  not  to  exceed  three  days. 

Hfstory:    Enacted  March  18,  1905,  Stats,  and  Amdts.   1905,  p.  275; 
In  effect  immediately. 

§  2026.  FINES,  HOW  COLLECTED.  For  the  purpose  of  collecting  fines 
or  penalties  imposed  by  courts-martial,  the  president  of  any  such  court  must 
make  a  list  of  all  such  fines  and  penalties,  and  of  the  persons  against  whom 
they  have  been  imposed,  and  must,  within  fifteen  days  after  the  fines  and 
penalties  have  been  imposed,  issue  a  warrant  under  his  hand,  directed  to  any 
sheriflf  or  constable  of  the  county,  commanding  him  to  levy  and  collect  such 
fines,  together  with  costs,  upon  and  out  of  any  property  of  the  person  against 
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whom  the  fine  or  penalty  was  imposed ;  and  such  warrant  may  be  executed  and 
renewed  in  the  same  manner  as  executions  issued  from  justices'  courts  are 
executed  and  renewed. 

History:     Enacted  March   18,   1905,   Stats,  and  Amdts.   1905,   p.   275; 
In  effect  immediately. 

§2027.  FINES  AND  PENALTIES  FOB  NON-ATTENDANCE  AT 
PABADES,  ETC.  Every  commissioned  ofiScer  and  every  enlisted  man  not 
excused  as  provided  in  section  two  thousand  and  fourteen  shall,  on  conviction 
of  the  offenses  following  mentioned  be  subject  to  the  fines  and  penalties  thereto 
annexed : 

1.  Every  commissioned  oflBcer,  for  disobedience  to  orders  or  neglect  of  duty, 
nnofiicerlike  conduct,  disrespect  to  a  superior  oflBcer,  for  non-attendance  at  any 
parade  or  encampment;  and  every  ofiicer  or  enlisted  man  neglecting  or  refus- 
ing to  obey  the  lawful  orders  of  a  superior  oflScer,  or  departing  from  post  or 
guard;  or  leaving  his  proper  station  without  permission,  a  fine  of  not  more 
than  one  hundred  dollars  nor  less  than  five  dollars,  and  in  addition  thereto,  in 
the  discretion  of  the  court,  the  officer  may  be  dismissed  from  the  service. 

2.  Every  enlisted  man,  for  non-appearance,  when  duly  warned  or  stmimoned, 

at  a  troop,  battery,  or  company  drill,  or  parade,  a  fine  of  two  dollars  for  each 

offense;  and  in  case  of  a  troop  parading  mounted,  a  fine  of  six  dollars;  at  a 

regimental  or  battalion  parade,  not  less  than  three  nor  more  than  six  dollars 

for  each  offense ;  and  for  disobedience  of  orders,  disrespectful  or  insubordinate 

conduct,  a  fine  not  to  exceed  fifty  dollars ;  and,  in  addition  to  any  fine  imposed, 

in  the  discretion  of  the  court,  the  offender  may  be  dishonorably  discharged 

from  the  service. 

Kirstory:    Enacted  March  18,  1905,  Stats,  and  Amdts.   1905,  p.  275; 
In  effect  immediately. 

§  2028.  EXEMPTION  FBOM  LIABILITY.  No  oflBcer  by  whom  a  military 
court  is  ordered,  or  member  of  any  such  military  court,  or  oflBcer  or  person 
acting  under  its  authority  or  reviewing  the  proceedings  thereof  or  enforcing 
the  process  or  sentence  thereof  shall  be  liable  civilly  or  criminally  for  any  act 
done  in  such  capacity. 

Kirstory:     Enacted  March   18,   1905,   Stats,  and  Amdts.   1905,  p.   276; 
In  effect  immediately. 
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ARTICLE  VI. 

ARMS,  UNIFORMS.  AND  EQUIPMENT. 

§  2039.     Equipment  of  organizations.  S  2044.    Property  purchased  with  state  money 

§  2040.     Equipment  of  commissioned  ofiScers.  must  be  accounted  for  in  annual 

§  2041.     Uniform  of  enlisted  men.  muster-rolL 

§  2042.    Full   dress  uniform.  §  2045.    Responsibility    for   public   property. 

S  2043.    Purchase    of    uniforms    and    equip-  §  2046.    Use  of  state  and  company  proper^, 
ments. 

§  2039.  EQUIPMENT  OF  0B0ANIZATI0N8.  AU  organizations  shall  be 
provided  by  the  state  with  such  arms,  equipments,  colors,  camp  and  garrison 
equipage,  books  of  instruction  and  record,  and  other  supplies  as  may  be  neces- 
sary for  the  proper  performance  of  the  duty  required  of  them  by  this  chapter : 
and  each  organization  shall  keep  such  property  in  proper  repair  and  in  good 
condition. 

Hrstory:     Enacted   March   18,   1905,   Stats,   and  Amdta.   1905,  p.   276; 
In  effect  immediately. 

Afl    to    tnmiuhinig    mrmm    for    the    ase    of       (Stats.    1871-2    p.    121);    HBNNCfG'S   GEH- 
mllitaiT   academleii,    see   act    Feb.    20,    1872       BRAL  liAWS  p.  720. 

§  2040.  EQUIPMENT  OF  COMMISSIONED  OFFIOESS.  Every  commis- 
sioned officer  shall  provide  himself  with  arms,  uniforms,  and  equipments  pre- 
scribed and  approved  by  the  commander-in-chief. 

History:     Enacted   March   18,   1905,  Stats,   and  Amdts.  1905,  p.   276; 
In  effect  immediately. 

§  2041.  XTNIFOBM  OF  ENLISTED  MEN.  Ihrery  enlisted  man  who  enters 
the  service  of  the  state  shall  be  furnished  by  the  state  with  a  service  and  dress 
uniform  corresponding  in  make  and  general  appearance  to  the  service  and 
dress  uniform  of  the  United  States  army. 

History:     Enacted  March   18,   1905,  Stats,  and  Amdts.   1905,   p.   276; 
In  effect  immediately. 

§  2042.  FULL  DBES8  UNIFORM.  Eegiments,  and  battalions  and  squad- 
rons not  part  of  regiments,  may,  with  the  consent  of  the  commander-in-chief, 
adopt  a  distinctive  full  dress  uniform  at  their  own  expense. 

History:     Enacted  March   18,   1905,  Stats,  and  Amdts.  1905,  p.   276; 
In  effect  immediately. 

§2043.  PTTRCHASE  OF  UNIFORMS  AND  EQXTIPMENTS.  The  com- 
mander-in-chief shall  detail  a  board  of  three  commissioned  officers,  who  shall 
advertise  for  bids  when  necessary  for  the  furnishing  and  making  of  the  articles 
of  uniforms  and  equipments  provided  by  the  state,  and  shall  enter  into  con- 
tracts with  the  lowest  responsible  bidder  or  bidders.  The  bills  of  said  board 
shall  be  audited,  allowed,  and  paid  as  are  other  military  demands.  No  ac- 
counts for  furnishing  uniforms  or  other  parts  of  uniforms  shall  be  audited 
unless  accompanied  by  a  certificate  of  an  inspecting  officer  detailed  by  the 
adjutant-general,  to  the  effect  that  the  material  used  is  of  the  quality  pre- 
scribed by  the  commander-in-chief  and  that  the  articles  are  well  made,  as 
specified  in  the  contract  under  which  they  are  supplied. 

HTstory:    Enacted   March   18,   1905,   Stats,  and  Amdts.   1905,  p.   276; 
In  effect  immediately. 
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§2044.    PB0PBRT7  PURCHASED  WITH  STATE  MONEY  MUST  BE 

ACCOUNTED  FOR  IN  ANNUAL  MUSTER-ROLL.    All  military  property 

purchased  out  of  the  moneys  allowed  by  the  state  shall  be  held  to  be  the 

property  of  the  state,  and  must  be  enumerated  in  the  annual  muster-roll  next 

following  its  purchase. 

History:     Enacted  March   18,   1905,  Stats,  and  Amdts.   1905,  p.   276; 
In  effect  immediately. 

§  2045.  RESPONSIBILITY  FOR  PUBLIO  PROPERTY.  Every  officer  and 
enlisted  man  to  whom  property  of  the  state  has  been  issued  shall  be  personally 
responsible  to  the  state  for  such  property,  and  no  one  shall  be  relieved  from 
such  responsibility  except  it  be  shown  to  the  satisfaction  of  the  commander-in- 
chief  that  the  loss  or  destruction  of  such  property  was  unavoidable  and  in 
no  way  the  fault  of  the  person  responsible  for  the  same ;  in  all  other  cases  the 
value  of  the  property  lost  or  destroyed  shall  be  charged  against  the  person  at 
fanlt  or  to  the  organization  to  which  it  had  been  issued,  and  such  person  or 
organization,  if  not  relieved  from  such  charge  by  the  commander-in-chief,  shall 
pay  the  value  of  such  property  to  the  adjutant-general  within  two  years  after 
such  loss  or  destruction.  The  value  of  lost  or  destroyed  property  and  the  per- 
son or  organization  to  be  charged  therewith  shall  be  determined  by  a  board  of 
officers. 

History:    Enacted  March  18,   1905,  State,  and  Amdts.  1905,  p.  277; 
In  effect  immediately. 

§2046.  USE  OF  STATE  AND  OOHPANY  PB0PBRT7.  1.  No  soldier 
shall  wear  or  use,  except  when  on  military  duty,  or  by  special  permission  of 
his  commanding  officer,  any  uniform  or  other  article  of  military  property 
belonging  to  the  state,  or  to  the  company  of  which  he  is  a  member. 

2.  No  oflScer  in  charge  of  public  property  for  military  use  shall  transfer  any 

.  portion  thereof,  either  as  a  loan  or  permanently,  without  the  authority  of  the 

commander-in-chief. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  277; 
In  effect  immediately. 
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ARTICLE  VII. 

PAY  AND   ALLOWANCB. 

§  2076.    Pay  of  officers  while  on  active  duty.  S  2081.  Bonds  of  officers;    captain  ez  oi&eio 

§  2077.     Pay    of    officers    when    detailed    on  company  treasurer. 

special  duty.  S  2082.  Transportation  of  arms. 

§  2078.    Allowance  for  officers.  §  2083.  Adjutant-general  to  audit  claims. 

§  2079.    Allowances    for    military    organiza-  8  2084.  Duties  of  controller  and  treasurer. 

tions.    Military  fund.  §  2085.  Claims  exempt  from  board  of  ezam- 

§  2080.    Annual  allowance  to  companies.  .  ^^„^     ^  uiers.  „      ^ 

§  2086.     Salaries,  adjutant-general  s  office. 

§  2076.  PAY  OP  OPPIOERS  WHILE  ON  ACTIVE  DUTY.  Officers  while 
on  active  duty  in  the  service  of  the  state  shall  receive  the  same  pay  and  allow- 
ance as  officers  of  similar  grade  in  the  United  States  army,  and  enlisted  men 
while  on  active  duty  in  the  service  of  the  state  shall  receive  two  dollars  per 
day ;  provided,  that  no  pay  be  allowed  to  any  officer  or  enlisted  man  when  on 
duty  'n  any  state  camp  mentioned  in  section  two  thousand  and  five  of  this  act, 
except  enlisted  men  of  the  band,  who  shall  receive  three  dollars  per  day  during 
encampments  properly  authorized  by  the  commander-in-chief,  and  in  any  camp 
held  in  pursuance  of  order  from  the  commander-in-chief  each  mounted  officer 
and  enlisted  man  shall  receive  two  dollars  per  day  for  the  horse  necessarily 
used  by  him  at  such  encampment ;  and  provided  further,  that  all  enlisted  men 
in  attendance  at  joint  maneuver  camps  of  national  guard  and  United  States 
army  shall  receive  one  dollar  per  day  in  excess  of  the  government  pay  per  day 

at  such  camp. 

History:     Enacted  March   18,   1905,  Stats,  and  Amdts.   1905,  p.   277; 
In  effect  immediately. 

§  2077.    PAY  OP  OPPIGEBS  WHEN  DETAILED  ON  SPECIAL  DXTTT. 

When  an  officer  is  detailed  for  special  duty  in  any  manner  relating  to  the 
national  guard,  by  order  of  the  commander-in-chief,  or  by  order  of  the  brigade, 
regimental,  or  battalion  commander,  on  approval  of  the  commander-in-chief  ' 
he  must  be  allowed  three  dollars  per  diem  and  actual  traveling  expenses. 

H (story:    Enacted  March  18,   1905,   Stats,  and  Amdts.  1905,  p.  277; 
in  effect  immediately. 

§  2078.  ALLOWANCE  FOB  OFFICERS.  Line  officers  below  the  grade  of 
major  shall  receive  annually  the  sum  of  twenty-five  dollars  to  assist  in  uni- 
forming and  equipping  themselves,  provided  they  have  attended  eighty  per 
centum  of  all  assemblages  for  the  preceding  year. 

Hfstory:     Enacted  March  18,   1905,  Stats,  and  Amdts.  1905,  p.  278; 
In  effect  immediately. 

§2079.  ALLOWANCES  FOR  HILITABY  OROAinZATIONS.  HUI- 
TABY  FUND.  There  must  be  audited  and  allowed  by  the  adjutant-geueral, 
and  paid  out  of  the  appropriation  for  military  purposes,  upon  the  warrant  of 
the  state  controller,  to  the  commanding  officer  of  each  infantry  or  artillery 
company,  or  company  of  signal  men  of  the  national  guard,  the  sum  of  one  hiui- 
dred  dollars  per  month ;  to  the  commanding  officer  of  each  light  battery  having 
not  less  than  four  guns,  with  which  they  regularly  drill  and  parade,  and  to 
the  commanding  officer  of  each  troop  of  cavalry,  the  sum  of  two  hundred  dol- 
lars per  month ;  and  to  the  commanding  officer  of  each  division  of  the  naval 
militia,  the  sum  of  one  hundred  dollars  per  month ;  the  sum  so  paid  to  be  used 
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for  armory  rent,  care  of  arms,  and  proper  incidental  expenses  of  the  company. 
There  must  also  be  audited,  allowed,  and  paid  out  of  the  same  appropriation, 
to  the  commanding  officer  of  each  regiment  or  battalion,  the  sum  of  six  dollars 
per  month  for  each  company  in  his  command,  for  clerical  expenses,  stationery, 
printiDg,  postage,  and  proper  incidental  expenses,  and  if  the  regiment  or  bat- 
talion has  four  companies  or  more,  and  has  attached  to  it  an  organized  and 
uniformed  band  of  not  less  than  twenty  people,  the  additional  sum  of  thirty- 
five  dollars  per  month  for  such  band ;  to  the  brigadier-general  of  each  brigade, 
five  dollars  per  month  for  each  company  in  his  brigade;  to  the  surgeon-general, 
the  sum  of  twenty-five  dollars  per  month,  for  rent  and  proper  incidental  ex- 
penses; and  to  the  adjutant-general,  ten  thousand  dollars  per  annum,  to  be 
expended  by  him  in  promoting  target  practice.  There  must  be  audited  and 
allowed  by  the  adjutant-general,  and  paid  out  of  the  appropriation  for  military 
purposes,  to  the  surgeon  in  charge  of  each  detachment  of  the  medical  depart- 
ment on  duty  with  a  regiment,  and  to  the  chief  surgeon  of  the  naval  militia, 
not  to  exceed  the  sum  of  fifty  dollars  per  month,  for  rent  and  proper  incidental 
expenses  of  such  detachment.  No  claims  shall  be  allowed  tmder  the  provisions 
of  this  section  except  upon  demands  made  quarterly,  in  duplicate,  signed  and 
sworn  to  by  the  officer  claiming  the  same,  before  any  field  officer  of  the  national 
guard,  or  notary  public,  and  forwarded  through  the  regimental,  independent 
battalion,  squadron  or  company  headqmarters,  with  the  approval  of  each  com- 
manding officer  through  whose  headquarters  they  are  required  to  pass,  direct 
to  the  adjutant-general;  provided,  that  the  adjutant-general  may  make  ex- 
penditures at  any  time  for  the  promotion  of  target  practice  out  of  the  appro- 
priation for  that  purpose  herein  provided  for. 

History:    Enacted  March  18,   1905,  Stats,  and  Amdts.  1905,  p.  278; 
In  effect  immediately. 

JLm  t«  mmecrtniming  expense  of  viiurterlAS   national    surd    Into    United    States    army, 

sea  act  March  8,  1899,  Stats.  1899  p.  80. 

§2080.  ANNUAL  ALLOWANCE  TO  OOHPANIES.  The  annual  sum  of 
two  himdred  and  fifty  dollars  must  be  audited  by  the  adjutant-general,  and 
pidd  out  of  the  appropriation  for  military  purposes,  to  each  company  of  the 
national  guard.  The  amount  so  audited  and  allowed  must  be  paid  to  the  com- 
manding officer  of  such  companies  for  the  use  thereof. 

Hfstory:    Enacted  March  18,  1905,  Stats,  and  Amdta.  1905,  p.  279; 
In  effect  immediately. 

§2081.  BONDS  OF  OFFIOEBS;  CAPTAIN  EX  OFFICIO  COMPANY 
TBEASUBEK.  All  officers  of  the  national  guard  having  in  their  possession  or 
under  their  control  property  or  money  of  the  state  or  of  the  United  States  or 
of  any  company  must  give  such  bonds  and  security  as  may  be  required  by  the 
adjutant-general  to  secure  the  state  from  loss  on  account  of  the  misuse  or  mis- 
application of  any  state  or  company  property  or  funds.  Said  bond  must  be 
with  two  or  more  good  and  sufficient  sureties,  or  as  provided  in  section  one 
thousand  and  fifty-six  of  the  Code  of  Civil  Procedure,  conditioned  upon  his 
laithful  performance  of  all  duties,  and  accounting  for  all  property  and  moneys, 
including  company  funds,  of  which  the  commanding  officer,  who  is  ex  officio 
treasurer,  shall  be  custodian. 

History:    Enacted  March  18,   1905,  Stats,  and  Amdts.   1905,  p.  279; 
In  effect  immediately. 
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§2082.  TRANSPORTATION  OF  ARBfS.  The  transportation  of  amLS 
equipments,  and  military  stores  issued  to  troops  or  received  hy  the  state,  and 
all  other  military  transportation,  must  be  contracted  for  by  the  adjutant- 
general,  under  the  direction  of  the  commander-in-chief ;  and  vouchers  for  such 
transportation,  when  approved  by  the  adjutant-general,  must  be  paid  from 
the  appropriation  for  military  purposes,  on  the  warrant  of  the  state  controller. 

Hrstory:     Enacted  March  18,  1905,  State,  and  Amdts.   1905,  p.  279; 
In  effect  immediately. 

§  2083.  ADJUTANT-OENERAL  TO  AUDIT  OLAIBKS.  The  adjutant-gen- 
eral must  audit  and  allow  all  proper  claims  against  the  military  fund  incurred 
by  troops  in  the  service  of  this  state  and  by  ofiBcers  attached  to  the  same. 

Hfetory:     Enacted  March  18,  1905,  Stats,  and  Amdta.   1905,  p.   279; 
In  effect  immediately. 

§  2084.  DUTIES  OF  CONTROLLER  AND  TREASURER.  The  controller 
of  the  state  must  draw  his  warrants  for  any  amount  approved  and  allowed  as 
provided  in  this  title,  and  the  treasurer  of  the  state  must  pay  the  same  out  of 
the  appropriation  for  military  purposes,  if  not  otherwise  provided. 

Hrstory:    Enacted  March  18,   1905,  Btata.  and  Amdts.   1905,  p.  279; 
In  effect  immediately. 


§2085.  GLAIBIS  EXEMPT  FBOM.BOABD  OF  EXAMINEBS.  aaims 
audited  and  allowed  as  provided  in  this  chapter  are  exempt  from  the  pro- 
visions of  article  eighteen  of  chapter  three,  part  three,  of  this  code. 

H (story:    Enacted  March  18,  1905,  Stata.  and  Amdts.  1905,  p.  279; 
In  efTect  immediately. 


Afl  to  Kovemor  aa  chairman  of  board  of  Dcalsaatloa  of  title  omitted,  and  ahoald 

ezamlnera,  see   ante  I  654.  read  "Art.  XVIII  of  Chap,  m,  tit.  I,  pt  IH" 

§  2086.  8ALABIES,  ADJUTANT-GENEBAL'S  OFFICE.  There  shaU  be 
allowed  and  paid  out  of  the  general  fond  in  the  state  treasury  the  following 
salaries,  payable  monthly: 

1.  To  the  adjutant-general,  three  thousand  dollars  per  annum. 

2.  To  the  assistant  adjutant-general,  two  thousand  four  hundred  dollars  per 
annum. 

3.  One  chief  clerk,  eighteen  hundred  dollars  per  annum. 

4.  Three  clerks,  sixteen  hundred  dollars  each  per  annum. 

5.  One  stenographer,  twelve  hundred  dollars  per  annum. 

6.  One  armorer  and  porter,  twelve  hundred  dollars  per  annum. 

Hfstory:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.   279; 
In  effect  immediately. 
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ARTICLE  Vin. 

PRIVILEGES,  PROHIBITIONS.  ETa 

S  2093.    Exemption  from  arrest.  S  2100.  By-laws. 

S  2094.    Bight  of  way.    Freedom  from  inter-      S  2101.  Fines. 

ference.  §  2102.  Honorary  members. 

}2095.    Trespassers    and    disturbers  to    be      §2103.  Rules  and  regulations. 

placed  in  arrest.  S  2104.  Custom    and    usage    of    tbe   United 

}  2096.    Bands.  States  army. 

S  2097.    Decorations  and  medals.  §  2105.  Colors. 

S  2098.    Exemptions,  etc.  S  2106.  No  fees  allowed  to  officers  for  ad- 

{2099.    Casualties   in    the    national  guard;  ministering  oaths. 

how  provided  for. 

§  2093.  EXEHPTION  from  ABBE8T.  No  person  belonging  to  the  mili- 
tary forces  is  subject  to  arrest  on  civil  process  while  going  to,  remaining  at, 
or  returning  from,  any  place  at  which  he  may  be  required  to  attend  for  mili- 
tary duty. 

History:    Enacted  March  18,   1905,  Stats,  and  Amdts.   1905,  p.  280; 
In  effect  immediately. 

§  2094.    BIGHT  OF  WAY.     FREEDOM  FROM  INTERFERENGE.     The 

commanding  oflScer  of  any  portion  of  the  active  militia  parading  or  performing 
any  military  duty  in  any  street  or  highway  may  require  any  or  all  persons  in 
such  street  or  highway  to  yield  the  right  of  way  to  such  militia ;  provided,  the 
carriage  of  United  States  mail,  the  legitimate  functions  of  the  police,  and  the 
progress  and  operations  of  the  hospital  ambulances  and  fire  engines  and  fire 
departments,  and  apparatus  of  the  insurance  patrol  shall  not  be  interfered 
with  thereby.  All  others  who  shall  hinder,  delay  or  obstruct  any  portion  of 
the  active  militia  whenever  parading  or  performing  any  military  duty,  or  who 
shall  attempt  so  to  do,  shall  be  guilty  of  a  misdemeanor. 

Hrstory:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  280; 
In  effect  immediately. 

§2095.  TRESPASSERS  AND  DISTURBERS  TO  BE  PLACED  IN  AR- 
BEST.  The  commanding  officer  upon  any  occasion  of  duty  may  place  in  arrest 
during  the  continuance  thereof  any  person  who  shall  trespass  upon  the  camp- 
ground, parade-ground,  armory,  or  other  place,  or  molest  the  orderly  dis- 
charge of  duty  by  those  under  arms,  or  shall  disturb  or  prevent  the  passage  of 
troops  going  to  or  returning  from  any  duty. 

History:    Enacted  March  18,   1905,  Stats,  and  Amdts.  1905,  p.  280; 
In  effect  immediately. 

§2096.    BANDS.    When  bands  of  music  have  not  been  organized  for  any 

regiment  or  battalion  in  the  manner  provided  in  the  regulations  of  the  army 

of  the  United  States,  such  regiment  or  battalion,  through  its  commanding 

oflScer,  may  hire  the  services  of  any  band  of  musicians;  and  the  persons  so 

employed  are,  during  the  term  of  their  engagement,  subject  to  the  same  laws 

and  regulations  that  govern  the  military  with  which  they  may  serve. 

Hrstory:    Enacted  Maieh  18,   1905,  Stats,   and  Amdts.   1905,  p.   280; 
In  effect  immediately. 

§  2097.    DECOBATIONS  AND  MEDALS.    The  insignia  of  the  Veterans  of 
the  Mexican  War,  the  Military  Order  of  the  Loyal  Legion,  the  Grand  Army 
of  the  Republic,  the  United  Spanish  War  Veterans,  and  of  the  armies  or  army 
Pol.  a— St 
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corps,  indicating  actual  services  in  the  field,  medals  presented  by  the  United 
States,  and  state,  or  by  the  Native  Sons  of  the  Golden  West,  indicating  service 
in  the  Spanish- American  War,  and  badges  indicating  long  and  faithful  service 
in  the  national  guard  of  this  and  other  states,  and  state  decorations  for  marks- 
manship, may  be  worn  by  officers  and  men  of  the  national  guard  entitled  to 
them,  upon  the  breast,  in  one  line,  on  the  dress  or  full  dress  uniform  coat,  the 
top  of  the  ribbons  on  a  line  with  the  armpit,  in  the  order  named  above, 
from  right  to  left.  No  other  medals,  badges,  ribbons,  or  decorations  shall 
be  worn. 

Kirstory:    Enacted  March   18,  1905,  Stats,   and  Amdts.   1905,  p.   280; 
In  effect  immediately. 

§  2098.  EXEMPTIONS,  ETC.  1.  All  officers  and  enlisted  men  of  the  na- 
tional guard  who  comply  with  all  military  duties,  as  provided  by  law  and 
regulations,  are  entitled  to  the  following  privileges  and  exemptions,  viz.: 
Exemption  from  road  tax  and  head  tax  of  every  description,  except  poll  tax 
provided  for  in  article  thirteen,  section  twelve,  of  the  constitution ;  exemption 
from  jury  duty,  and  service  on  any  posse  comitatus.  All  officers  and  enlisted 
men  who  have  faithfully  served  in  the  military  service  of  this  state  for  th'= 
space  of  seven  consecutive  years,  or  eleven  years  not  consecutive,  and  received 
the  certificate  of  the  adjutant-general  certifying  the  same,  are  thereafter  ex- 
empted from  further  jury  duty  and  military  duty  except  in  time  of  war.  And 
the  adjutant-general  must  issue  such  certificate  of  exemption  when  it  appears 
that  the  party  applying  is  entitled  to  the  same. 

2.  Officers  and  enlisted  men  heretofore  or  hereafter  honorably  discharged  or 
mustered  out  of  the  service  by  reason  of  the  disbandment  or  consolidation  of 
any  organization,  or  by  the  provisions  of  any  act  of  the  legislature,  shall  be, 
and  the  same  are  hereby  entitled  to  all  the  privileges  and  exemptions  mentioned 
in  this  section,  upon  making  a  proper  application  therefor ;  provided,  they  shall 
have  served  at  least  five  years  continuously  in  the  national  guard. 

3.  Former  members  of  the  national  guard  who  have  been  honorably  dis- 
charged for  ''expiration  of  term  of  service"  or  on  account  of  "removal,"  and 
have  returned  to  the  limits  of  their  commands,  and  officers  who  have  resigned, 
been  honorably  discharged,  or  whose  terms  have  expired,  who  re-enlist  or  re- 
enter the  national  guard  within  ninety  days  from  the  date  of  their  discharge 
or  the  expiration  of  their  term  of  office,  will  be  given  credit  for  continuous 
service  and  the  enlistment  considered  consecutive. 

Hfstory:     Enacted   March   18,   1905,  Stats,   and   i^mdts.   1905,   p.   281; 
In  effect  immediately. 

1.  Applied,  cited,  construed,  referred  to.  etcs..  In:    Ex  parte  Will.  61  CaL  111  (51»*« 

2.  Militia — Service  in.  as  formerly  exlstlngr  applied). 

A.  to  privilege.  »d  exemptloB.  of  mem-  ^  f'  ,*■"""— ^^7*^  ^''^^.'^STL^uTf 
ber.   ern'rl-if  the   United   State,   volu-teer       faithfully    served    In    organUed    """la   of 

.erv.ce,  see  act  March  21,  1899   (Stats.  1899       !l-'!^[-  '//flf '  ^r/^!:^^"^^^^^^^^^^^ 


158*);      HENNING'S      GBNERAL      LAWS       *"l,T*''l?"/l'L^!!*^i!!™  tf^"!™ 
94.  "  "*""   "^    '^    ""^^    ^    ^^         " 

1.     Applied,  elted,  conatroed,  referred  to, 


*^    ooa  certificate    to    that   effect,    Is    exempt   from 

^\      :.^«..    ^.^.    -^-.^^.i    •-* A  *-.       Jury  duty.-B;c  parte  Will.  61  Cal.  121. 


§2099.  CASUALTIES  IN  THE  NATIONAL  GUABD;  HOW  PRQVIDBD 
FOR.  Every  officer  or  enlisted  man  wounded  or  disabled  iti  the  service  of  the 
state  shall  have  reasonable  expenses  paid  him ;  and  the  widow  and  children  of 
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eyery  ofScer  or  enlisted  man  killed  in  the  service  of  the  state  shall  be  suitably 

provided  for  by  the  legislature. 

History:     Enacted  March  18,  1905,  Stats,  and  Amdts.   1905,  p.  281; 
In  effect  immediately. 

§2100.  BT-LAWS.  Regimental,  battalion,  and  company  rules  of  govern- 
ment and  by-laws,  regularly  adopted  by  a  majority  of  the  elected  oflBcers  of 
such  regiments  and  battalions,  or  members  of  companies,  and  approved  by  the 
commander-in-chief,  may  be  adopted  and  enforced  in  such  regiments,  bat- 
talions, and  companies,  if  they  are  not  in  conflict  with  the  laws  and  regulations 
of  this  state. 

History:     Enacted  March  18,  1905,  Stats,  and  Amdts.   1905,  p.  281; 
In  effect  immediately. 

§2101.  FINES.  All  fines  and  penalties  for  non-attendance  upon  drills, 
parades,  and  inspections,  legally  determined  and  imposed  under  the  provisions 
of  such  rules  and  by-laws  provided  in  section  two  thousand  one  hundred,  may 
be  collected  by  action  in  justices'  court,  in  the  name  of  the  people  of  the  state 
of  California ;  and  the  books  and  records  of  regiments,  battalions,  and  com- 
panies, and  the  proceedings  under  which  delinquents  are  fined,  are  prima  facie 
evidence  of  the  facts  therein  stated. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  281-282; 
In  effect  immediately. 

§2102.    HONOBAST  BDBMBEBS.    Bach  company,  troop,  or  battery  may 

Iiave  not  to  exceed  ten  honorary  members,  who  shall  pay  fifty  dollars  per 

annnm  into  the  company,  troop,  or  battery,  and  shall  thereupon  be  entitled  to 

all  exemptions  to  which  those  on  the  active  list  are  entitled,  and  shall  not  be 

required  to  drill  or  perform  any  military  duty  by  reason  of  such  membership. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.   282; 
in  effect  immediately. 

§  2103.  RULES  AND  BEGULATIONS.  The  commander-in-chief  is  hereby 
authorized  to  make  such  rulea  and  regulations  as  he  may  deem  expedient,  but 
such  rules  and  regulations  shall  conform  to  this  act,  and,  as  nearly  as  prac- 
ticable, to  those  governing  the  United  States  army,  and  when  promulgated 
shall  have  the  same  force  and  effect  as  the  provisions  of  this  chapter.  The 
rules  and  regulations  in  force  at  the  time  of  the  passage  of  this  chapter  shall 
remain  in  force  until  new  rules  and  regulations  are  approved  and  promulgated. 

Hfstory:    Enacted   March   18,  1905,  Stats,  and  Amdts.  1905,  p.   282; 
In  effect  immediately. 

§  2104.    CUSTOM  AND  USAGE  OF  THE  UNITED  STATES  ABIffY.    All 

matters  relating  to  the  organization,  discipline  and  government  of  the  national 
?uard  not  otherwise  provided  for  in  this  title  or  in  the  general  regulations  shall 
be  decided  by  the  custom  and  usage  of  the  United  States  army  or.  navy,  re- 
spectively. 

History:    Enacted   March  18,   1905,  Stats,  and  Amdts.   1905,  p.   282; 
in  effect  immediately. 

§2106.  COLOBS.  The  colors  carried  by  organizations  of  the  national 
ffuard  shall  be  such  as  are  borne  by  similar  organizations  of  the  United  States 
«nny,  except  that  the  regimental  or  battalion  colors  shall  have  thereon  the 
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state  coat-of-arms,  instead  of  the  arms  of  the  United  States;  and  no  militarr 
organization  provided  for  by  the  constitution  and  laws  of  the  state  and  re- 
ceiving state  support,  shall,  while  under  arms,  either  for  ceremony  or  duty, 
carry  any  device,  banner,  or  flag  of  any  state  or  nation,  except  that  of  th<» 
United  States,  or  the  state  of  California. 

H [story:     Enacted  March   18,  1905,  Stats,   and  Amdts.   1905,  p.   282; 
In  effect  immediately. 

A«  to  prohibition  to  military  orsanlBa-  United  States  or  the  state  of  California,  see 
tiona  under  arms,  aaralnat  carrylngr  any  de-  Const  1879  art  VIII  S2;  HENNING*S  GEIN- 
vlce,    banner,    or    flav,    eaccept    that    of    the       ERAX  LAWS  p.  Ixzxvt 

§2106.    NO  FEES  ALLOWED  TO  OFFICEBS  FOB  ADMINISTEIONa 

OATHS.    No  officer,  civil  or  military,  qualified  to  administer  oaths,  shaU 

charge  or  receive  any  fee  or  compensation  for  administering,  or  certifying  any 

oaths  administered  or  certified,  under  the  provisions  of  this  title. 

H [story:    Enacted   March  18,  1905,  Stats,  and  Amdts.   1905,  p.  282; 
In  effect  immediately. 


ARTICLE  IX. 

NAVAL.  MILJTIA. 

§  2111.    Divisions  of  naval  militia.  [Sec.  8.    Placed  on  retired  list,  who  are.] 

§  2112.     Organization. 

§  2111.  DIVISIONS  OF  NAVAL  MILITIA.  The  organized  naval  militia  of 
California  shall  consist  of  seven  divisions,  including  one  engineer  division. 
The  naval  militia  shall  be  located  throughout  the  coast  of  the  state  at  the  dis- 
cretion of  the  commander-in-chief.  The  word  ** division"  as  used  in  this  sec- 
tion in  connection  with  the  naval  militia  shall  have  the  same  meaning  and 
efifect  as  ** company"  when  used  in  connection  with  the  infantry. 

Hrstory:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  282-283; 
In  effect  immediately. 

Aa   to   eatahllahiav   a  naTal   hattalloa   to       March    1.    1898    (StaU.    1893    p.    62);   HBH- 
he    attached    to    national    snard,    see     act       NING'S  GBNBRAX.  JLAWS  p.  997. 

§  2112.  ORGANIZATION.  The  numerical  strength,  rank,  titles,  and  in- 
signia of  rank  of  the  divisions  of  the  naval  militia  shall  conform  to  the  laws, 
rules,  and  regulations  of  the  United  States  navy,  so  far  as  the  same  may  be 
effectively  applicable.  The  naval  militia  shall  be  commanded  by  a  captain. 
There  shall  also  be  the  following  commissioned  oflScers,  viz.:  One  commander 
and  one  lieutenant  commander,  who,  in  order  of  rank,  in  the  absence  or  dis- 
ability of  the  superior,  shall  perform  his  duties  and  shall  at  all  times  assist 
the  commanding  officer  in  the  performance  of  his  duties;  one  chief  engineer, 
with  the  rank  of  lieutenant  commander,  and  one  lieutenant.  The  lieutenant 
shall  be  subject  to  detail  by  the  commanding  officer  of  the  naval  militia  as 
navigating  and  ordnance  officer  or  such  other  proper  detail  as  such  command- 
ing officer  may  desire.  The  above  officers  to  be  elected  in  the  same  manner 
and  to  hold  office  for  the  same  term  as  field  officers  of  the  national  guard.  All 
elections  for  officers  in  the  naval  militia  shall  be  ordered  by  the  commander- 
in-chief. 

There  may  also  be  a  chaplain,  who  shall  be  of  the  same  grade  and  rank  as  in 
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the  United  States  navy  and  who  shall  be  appointed  by  the  commander-in-chief. 
Each  division  of  the  naval  militia  shall  be  commanded  by  a  lieutenant,  and 
shall  include  one  lieutenant  junior  grade,  two  ensigns,  and  not  less  than  forty 
nor  more  than  one  hundred  petty  ofScers  and  seamen.  The  commissioned 
officers  of  each  division  shall  be  elected  in  the  same  manner  and  hold  office 
for  the  same  term  as  company  officers  of  the  national  guard.  Officers  of  the 
naval  militia  may  be  retired  as  provided  in  section  one  thousand  nine  hundred 
and  sixty-three  of  this  chapter.  The  lieutenant  and  the  lieutenant  junior  grade 
of  the  engineer  division  shall  each  hold  the  grade  of  passed  assistant  engineer, 
and  the  ensigns  of  the  engineer  division  shall  each  hold  the  grade  of  assistant 
engineer.  All  engineer  officers  shall  be  recognized  engineers  or  machinists  of 
at  least  two  years  standing.  The  pay  department  of  the  naval  militia  shall 
consist  of  one  paymaster  with  the  rank  of  lieutenant,  and  one  passed  assistant 
paymaster  with  the  rank  of  lieutenant  junior  grade,  who  shall  be  staff  officers, 
to  be  appointed  and  qualified  as  are  other  staff  officers  of  the  national  guard. 
The  medical  department  of  the  naval  militia  shall  be  allowed  the  following 
commissioned  officers,  viz.:  One  surgeon,  with  the  rank  of  lieutenant,  and 
there  may  be  to  each  division  of  the  naval  militia  one  assistant  surgeon  with 
the  rank  of  lieutenant  junior  grade.  The  appointment  of  the  commissioned 
officers  of  the  medical  department  of  the  naval  militia  shall  be  made  by  the 
commander-in-chief,  and  no  person  shall  receive  the  appointment  of  surgeon 
or  assistant  surgeon  unless  he  is  a  licensed  graduate  of  a  medical  school,  and 
unless  he  shall  have  been  examined  and  approved  by  a  medical  board,  con- 
sisting of  not  less  than  three  surgeons,  designated  by  the  commander-in-chief, 
upon  the  recommendation  of  the  surgeon-general  of  the  national  guard.  All 
officers  of  the  naval  militia,  prior  to  being  commissioned,  consequent  upon  an 
election,  appointment,  re-election,  or  reappointment,  shall  be  subject  to  exam- 
ination as  to  qualification  and  general  fitness  for  the  service  by  a  board  of 
officers,  to  be  detailed  by  the  commander-in-chief.  The  warrant  officers, 
chief  petty  officers,  and  petty  officers  of  the  naval  militia  shall  be  the  same  as 
in  the  United  States  navy  and  of  such  numbers  as  the  exigencies  of  the  service 
may  require.  Warrants  for  warrant  officers  may  be  issued  by  the  adjutant- 
general  upon  the  recommendation  of  the  commanding  officer  of  the  naval 
militia.  Chief  petty  officers  and  petty  officers  shall  be  appointed  by  the  com- 
manding officer  of  the  naval  militia.  The  organization  of  the  naval  militia 
shall  conform  generally  to  the  provisions  of  the  laws  of  the  United  States; 
and  the  system^  of  discipline  and  exercise  shall  conform,  as  nearly  as  may  be, 
to  that  of  the  navy  of  the  United  States,  as  it  is  now,  or  may  hereafter  be, 
prescribed  by  congress,  and  that  prescribed  by  the  provisions  of  the  Political 
Code  relating  to  the  national  guard  of  California ;  and  the  commander-in-chief 
shall  have  power  to  alter,  divide,  annex,  consolidate,  or  disband  the  naval 
militia,  whenever  in  his  judgment  the  efficiency  of  the  state  forces  will  thereby 
be  increased,  and  he  shall  have  power  to  make  such  rules  and  regulations  as 
may  be  deemed  proper  for  the  use,  government,  and  instruction  of  the  naval 
militia;  but  such  rules  and  regulations  shall  conform  as  nearly  as  practicable 
to  those  governing  the  United  States  navy.  The  commander-in-chief  is  author- 
ized to  apply  to  the  President  of  the  United  States  for  the  detail  of  commis- 
sioned and  petty  officers  of  the  navy,  to  act  as  inspectors  and  instructors  in  the 
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art  of  naval  warfare.  Courts-martial  for  the  naval  militia,  when  neeessarv, 
shall  be  ordered  by  the  commander-in-chief,  and  shall  be  organized  and  con- 
ducted under  the  laws,  regulations,  and  usages  of  the  United  States  navy  and 
the  provisions  and  sections  relating  to  military  courts  in  this  chapter.  The 
proceedings  shall  be  reviewed  and  sentences  executed  as  provided  in  this 
chapter. 

Hrstory:    Enacted  Ma-rh  18,  1905,  Stats,  and  Amdts.  1905,  pp.  283-284; 
In  effect  immediately. 

[PLACED  ON  RETIRED  LIST,  WHO  ARE.]  Sec.  3.  All  officers  of  the 
national  guard  deprived  of  office  by  reason  of  this  act  are  hereby  placed  upon 
the  retired  list,  with  the  rank  held  by  each. 

History:     Enacted  March  18,   1905,  Stats,  and  Amdts.   1905,   p.  284; 
In  effect  immediately. 
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TITLE  V. 

PUBLIC  INSTITUTIONS. 

Chapter  I.  State  Commission  in  Lunacy,  State  Hospitals,  and  Care,  Custody,  Appre- 
hension, Commitment  or  Insane  and  Other  Incompetent  Persons, 
§§  2136-2222. 

n.  Deaj,  Dumb,  and-  Blind  Asylum,  §§  2236-2282, 

m.  State  Library,  §§  2292-2305. 

IV.  Supreme  Court  Library,  §§  2313-2316. 

V.  Other  Public  Institutions,  §§  2326-2328. 


CHAPTER  I. 

STATE     COMMISSION     IN     LUNACY,     STATE     HOSPITAT.S,     AND      CARE, 

APPREHENSION.  COMMITMENT  OF  INSANE  AND  OTHER 

INCOMPETENT  PERSONS. 


CUSTODY. 


[This  chapter  was  repealed  by  Act  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  485,  and  a 
new  chapter  I  substituted  to  take  tho  place  thereof,  which,  with  the  subsequent  amendmeDts, 
is  as  follows.  All  acts  and  parts  of  acts  in  conflict  with  the  new  diapter  as  enacted  are 
repealed  by  it,  p.  614.] 


S  2136. 

§  2137. 

S  2138. 

f  213D. 
§  2140. 
S  2141. 

8  2142. 
S  2142a. 

f  2143. 
S2144. 

S  2145. 
S  2146. 
S  2147. 

S  2148. 

S  2149. 
S2150. 
§2151. 

§  2152. 

9  2153. 

S  2153a. 
§  2154. 
S  2155. 
S  2156. 
§  2157. 

§  2158. 
S  2159. 

8  2160. 

9  2161. 

8  2162. 
8  2163. 
8  2164. 
8  2165. 

8  2165a. 
§  2166. 
8  2167. 


Commission    in    lunacy.      Of   whom 
consists. 

The  superintendent,  his  appointment^ 
qualification,  and  salary. 

Office  and  meetings  of  the  commis* 
sion. 

The  seal  of  the  commission. 

Expenses  and  salary  of  commission. 

Powers  of  commission. 

Duties  of  commission. 

Special    investigations    by    commis- 
sion. 

Visits,  examinations,  and  reports. 

Information  to  be  furnished  to  the 
commission. 

State  hospitals. 

The  property  of  the  hospitals. 

Managers  of  the  state  hospitals,  and 
their  appointment. 

Managers,  eligibility  of,  and  causes 
of  forfeiture  of  office. 

Manag«^'  compensation. 

Powers  and  duties  of  the  managers. 

Limitation     upon     the     powers     of 
managers. 

Appointments  by  the  managers. 

The  medical  superintendent  and  his 
duties. 

Appointments  by  superintendent. 

Salaries. 

Removals. 

Besident  officers. 

Bestrictions  on  physicians  and  med- 
ical superintendents. 

Contingent  fund,  how  used« 

Duties  of  the  treasurer. 

Financial  statements. 

The  steward,  and  his  powers  and  dn- 
ties. 

Purchase  of  supplies. 

Manufactures  at  the  state  hospitals. 

Oaths  of  office. 

Inventories  by  medical  superintend- 
ents. 

Prohibition  of  actions. 

Becommendations,  and  their  filing. 

Detention  hospitalj^ 


§  2167a.  Medical  examiners. 

§  2168.  Charges  of  insanity,  and  proceedings 
thereon. 

S  2169.  Attendance  and  examination  of  wit- 
nesses. 

§  2170.    Certificate  of  examiners. 

§  2171.     Order  of  commitment. 

§  2172.  Execution  of  the  order  of  commit- 
ment. 

§  2173.  Bight  to  refuse  to  receive  person 
committed. 

§  2174.    Jury  trial. 

§  2175.     Costs  of  proceedings. 

S  2175a.  Limitations  with  respect  to  imbecile 
persons. 

§  2176.  Liability  of  relatives  and  guardians 
of  insane  persons. 

S  2177.  Insane  persons  in  care  of  their  rela- 
tives or  guardians.  Duty  of  the 
commission. 

§  2178.    Duties  of  district  attorneys. 

§  2179.    Appointment  of  guardian. 

S  2180.  Fixing  amount  to  be  paid  for  sup- 
port. 

S  2181.  Orders  to  be  made  for  payments  by 
guardians. 

§  2182.     Suits  against  relatives. 

§  2183.  Duties  of  officers  respecting  insane 
poor. 

§  2184.    Homeopathic  treatment. 

§  2185.    Admissions  under  special  agreements. 

§  2185a.  Admission  of  insane  soldiers  and 
sailors. 

S  2186.  Superintendent's  duty  to  examine 
new  patients. 

§  2187.     Transfer  of  patients. 

§2188.     Habeas  corpus. 

S  2189.  State  hospitals,  discharge  of  patients 
from. 

S  2190.    Clothing  of  discharged  patients. 

§  2190a.  Escaped  patients. 

§2191.  State  hospitals;  commitment  of  per- 
son a  non-resident.  Betum  of  to 
state  or  country  where  he  belongs. 

I  2192.  Commitments  of  incompetents  othei 
than  insane  persons. 
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§  2193.     Monejs  received  from  counties  for  §  2197.    Commission  in  lunacy  may  bring  ae- 
support  of  incompetents.  tion  to  enforce  payment  of  certain 

§  2194.    Admissions  of  incompetents  by  agree-  costs. 

ment.  §  2198.     Interpretation. 

§  2195.    Terms  of  life  tenure.  §  2199.     Reservations. 

§  2196.    Private  hospitals.  §§  2200-2222.     (Repealed.) 

§2136.  COMMISSION  IN  LXTNACT.  OF  WHOM  CONSISTS.  There 
shall  continue  to  be  a  state  commission  in  lunacy  consisting  of  five  members, 
to  wit :  The  general  superintendent  of  the  state  hospitals,  the  secretary  of  the 
state  board  of  health,  and  the  three  members  of  the  state  board  of  examiners. 
In  the  absence  of  the  governor,  at  any  meeting  of  the  commission,  the  secretary 
of  the  state  board  of  examiners  is  authorized  to  act  in  his  place,  with  the  same 
powers  and  with  like  effect  as  the  governor  might  exercise,  if  present ;  and  in 
the  like  absence  of  the  attorney-general,  the  assistant  attorney-general  may 
act  in  his  place,  with  like  authority  as  he  might  exercise,  if  present.  All  the 
members,  other  than  the  general  superintendent,  must  serve  without  salary. 

Hfstory:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and 
Amdts.  1903,  pp.  486-487. 

§2137.  THE  SUPERINTENDENT,  HIS  AFPOINTBIENT,  QUAUFIOA- 
TION,  AND  SALABT.  The  general  superintendent  of  state  hospitals  is  ap- 
pointed by  the  governor,  to  hold  oflBce  for  four  years,  and  must  not  hold  any 
other  office.  He  must  be  a  reputable  physician,  and  graduate  of  an  incor- 
porated medical  college,  who  has  had  at  least  ten  years'  actual  practice  in  his 
profession,  and  six  years'  actual  experience  in  the  care  and  treatment  of  the 
insane,  at  least  one  year  of  which  must  have  been  in  the  state  hospitals  of  this 
state.  His  salary  is  four  thousand  dollars  per  annum,  and  cannot  be  changed 
during  his  term  of  office,  and  he  must  also  be  allowed  his  actual  traveling  and 
incidental  expenses,  to  be  audited  by  the  other  members  of  the  commission. 

Hrstory:  Enacted  March  12,  1872;  amended  March  13,  1883,  Stats,  and 
Amdts.  1883,  p.  288;  March  15,  1889,  Stats,  and  Amdts.  1889,  p.  177; 
repealed  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  485.  Present  section 
enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  487. 

Applied,  cited,  «N>n«tniedy  referred  to,  etc.,  in:  Watt  vs.  Smith,  89  Cal.  60S,  <0S, 
26  Pac  Rep.  1071  (mlscited). 

§  2138.  OFFICE  AND  MEETINGS  OF  THE  COMMISSION.  The  secre- 
tary of  state  must  provide  the  commission  with  a  suitably  furnished  oflSce  in 
the  state  capitol,  in  which  it  must  hold  stated  meetings  at  least  once  in  every 
three  months.  It  may  hold  other  meetings  at  such  ofSce,  or  elsewhere,  at  such 
times  as  it  may  be  deemed  necessary. 

HFstory:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  487. 

§  2139.  THE  SEAL  OF  THE  COMMISSION.  The  commission  must  have 
and  keep  an  official  seal.  Every  process,  order,  or  other  paper  issued  or  exe- 
cuted by  the  commission,  may,  by  its  direction,  be  attested  with  its  seal  by 
the  secretary,  or  by  any  member  of  the  commission,  and  when  so  attested  must 
be  deemed  to  be  duly  executed  by  the  commission. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  if^o.  Piescnt  section  enacted  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  487. 
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§2140.  EXPENSES  AND  SALABT  OF  COMMISSION.  The  salary  of  the 
general  snperintendent  and  the  reasonable  expenses  of  the  commission,  and 
of  the  necessary  clerical  assistance,  must  be  paid  by  the  treasurer  of  state  on 
the  warrant  of  the  controller,  out  of  any  money  appropriated  for  the  support 
of  the  insane,  feeble-minded  and  other  incompetent  persons,  pro  rata,  from 
the  amount  appropriated  for  the  maintenance  of  each  hospital. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code  Amdts. 
1877-8,  p.  45;  repealed  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  485. 
Present  section  enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  487. 

§  2141.    POWERS  OF  COMMISSION.    The  commission  has  power : 

1.  To  employ  a  secretary,  a  stenographer,  and  such  other  employees  as  it 
may  deem  necessary  and  fix  their  compensations ; 

2.  [Employees— Expert  books,  etc.]  To  appoint,  by  its  order,  a  competent 
person  to  examine  the  books,  papers,  and  accounts,  and  also  into  the  general 
condition  and  management  of  any  institution  in  this  chapter  mentioned,  to  the 
extent  deemed  necessary  and  specified  in  such  order; 

3.  [Fix  salaries.]  To  fix  the  annual  salaries  of  the  resident  ofBicers  and 
treasurer  of  the  state  hospitals,  which  must  be  uniform  in  all  state  hospitals 
for  the  insane  and  as  near  uniform  as  possible  in  all  state  hospitals,  and  to 
classify  the  other  officers  and  employees  in  grades,  and  determine  the  salaries 
and  wages  to  be  paid  in  each  grade,  which  must  be  uniform  in  alt  hospitals 
for  the  insane,  and  as  near  uniform  as  possible  in  all  state  hospitals ; 

4.  [Character  of  employees.]  To  determine  the  kind  and  character  of  all 
employees  who  shall  be  employed  at  any  state  hospital  according  to  the  needs 
and  objects  of  the  hospital. 

History:    Enacted  March  26,  1903,  Btats.  and  Amdts.  1903,  p.  487. 

§  2142.     DITTIES  OF  COMMISSION.    The  duties  of  the  commission  are : 

1.  To  take  charge  of  the  execution  of  the  laws  relating  to  the  care,  custody, 
and  treatment  of  the  insane,  feeble-minded  persons,  epileptics  and  idiots,  and 
other  incompetent  persons  as  provided  in  this  chapter; 

2.  To  examine  all  public  and  private  institutions  receiving  and  caring  for 
the  insane  and  other  incompetent  persons,  and  inquire  into  their  methods  of 
government,  and  the  treatment  of  all  inmates  theroof ; 

3.  To  examine  into  the  condition  of  all  buildings,  grounds,  or  other  prop- 
erty connected  with  such  institutions,  and  into  ail  matters  relating  to  their 
management.  For  the  purposes  specified  in  this  subdivision,  each  commissioner 
is  entitled  to  free  access  to  the  grounds,  buildings,  and  all  books  and  papers 
relating  to  any  such  institution,  and  every  person  connected  therewith  must 
give  such  information  and  afford  such  facilities  for  any  such  examination  or 
inquiry,  as  the  commissioners  may  require ; 

4.  To  make  such  regulations  in  regard  to  the  correspondence  of  the  inmates 
ID  said  institutions  in  custody  as  in  its  judgment  will  promote  their  interests, 
which  regulations  must  be  complied  with  and  enforced  by  the  proper  author- 
ities of  each  institution;  but  no  restriction  must  be  placed  upon  the  corre- 
spondence of  such  inmates  with  the  superior  judge  and  district  attorney  of 
the  county  from  which  they  were  committed  or  admitted  to  such  institutions; 

5.  To  adopt,  for  all  hospitals,  rules  and  regulations,  books  of  record  for 
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steward's  and  all  departments,  blank  forms,  both  clinical  and  otherwise,  ques- 
tions for  examination  of  employees,  and  for  examination  in  all  different 
branches  of  medicine  and  surgery,  and  especially  in  diseases  affecting  the  mind 
and  nervous  system,  of  all  oflBcers  and  internes,  for  the  special  use  of  the 
hospital ; 

6.  To  keep  in  its  office  a  record  showing  the  name,  reeidence^  and  certificate 
of  each  duly  qualified  medical  examiner,  and  to  immediately  file,  when  re- 
ceived, each  duly  certified  copy  of  a  medical  examiner's  certificate,  and  advise 
him  of  its  receipt  and  filing; 

7.  [What  office-record  shall  show.]     To  keep  in  its  office  a  record  showing: 

(1)  The  name,  residence,  sex,  age,  nativity,  occupation,  civil  condition,  and 
date  of  commitment  of  every  patient  and  inmate  in  custody  in  the  several 
institutions  for  the  care  and  treatment  of  insane  and  other  incompetent  persons 
in  the  state,  and  the  name  and  residence  of  the  person  making  the  petition  for 
commitment,  and  of  the  persons  signing  the  medical  certificate,  and  of  the 
judge  making  the  order  of  commitment; 

(2)  The  name  of  the  institution  where  each  patient  or  inmate  is  confined, 
the  date  of  admission,  and  whether  brought  from  home  or  another  institution., 
and  if  from  another  institution,  the  name  of  such  institution,  by  whom  brought, 
and  the  patient's  or  inmate's  condition; 

(3)  The  date  of  the  discharge  of  each  patient  or  inmate  from  such  institu- 
tion, and  whether  recovered,  improved,  or  unimproved,  and  to  whose  care 
committed ; 

(4)  If  transferred,  for  what  cause,  and  to  what  institution ;  and  if  dead,  the 
date  and  cause  of  death ; 

(5)  The  date  of  discharge  of  each  inmate  from  the  home  for  feeble-minded 
since  July  1,  1902,  and  mental  condition  when  discharged ; 

8.  To  report  and  recommend  to  the  legislature  the  necessary  prospective 
needs  for  the  care,  custody,  and  treatment  of  the  poor  and  indigent  insane  and 
other  incompetent  persons  mentioned  in  this  chapter,  and  for  the  purpose  of 
preventing  overcrowding,  it  must  recommend  to  the  legislature  the  establish- 
ment of  cottages  at  such  of  the  state  hospitals  as  in  its  judgment  will  best  meet 
the  requirements  of  such  persons ; 

9.  To  furnish  the  legislature  an  estimate  of  the  probable  number  of  patients 
who  will  become  inmates  of  the  respective  state  hospitals  during  the  two  years 
beginning  July  first,  next  ensuing,  and  the  cost  of  all  additional  buildings  and 
equipments,  if  any,  which  will  be  required  to  carry  out  the  provisions  of  this 
chapter  relating  to  the  care,  custody,  and  treatment  of  the  poor  and  indigent 
insane  and  other  incompetents  of  the  state ; 

10.  To  biennially  report  to  the  legislature  its  acts  and  proceedings  for  the 
two  years  ending  June  thirtieth,  last  preceding,  with  such  facts  regarding  the 
management  of  the  institutions  for  the  insane  and  other  incompetents  as  it 
deems  necessary  for  the  information  of  the  legislature,  including  estimates  of 
the  amounts  required  for  the  use  of  such  hospitals  and  the  reasons  therefor; 
and  also  the  annual  reports  made  to  the  commission  by  the  board  of  managers 
of  each  state  hospital. 

Hfatory:     Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  pp.  487-489. 
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§  2142a.  SPECIAL  INVESTIGATIONS  BT  COMMISSION.  When  the 
commission  has  reason  to  believe  that  any  person  held  in  custody  as  insane  or 
incompetent  is  wrongfully  deprived  of  his  liberty,  or  is  cruelly  or  negligently 
treated,  or  inadequate  provision  is  made  for  his  skilful  medical  care,  proper 
supervision,  and  safe-keeping,  it  may  ascertain  the  facts,  or  may  order  an 
investigation  of  the  facts  by  one  or  all  of  its  members.  It,  or  the  commissioner 
conducting  the  proceeding,  may  issue  compulsory  process  for  the  attendance 
of  witnesses  and  the  production  of  papers,  and  exercise  the  powers  conferred 
upon  a  referee  in  a  superior  court.  The  commission  may  make  such  orders  for 
the  care  and  treatment  of  such  person  as  it  may  deem  proper. 

[Duty  of  attomey-geueraL]  Whenever  the  commission  undertakes  an  in- 
vestigation into  the  general  management  and  administration  of  any  hospital 
for  the  insane  or  incompetents  or  places  of  detention  for  the  alleged  insane  or 
incompetents,  it  may  give  notice  to  the  attorney-general  of  any  such  investiga- 
tion, who  must  appear  personally  or  by  deputy,  and  examine  witnesses  who 
may  be  in  attendance.  The  commission,  or  any  member  thereof,  may  at  any 
time  visit  and  examine  the  inmates  of  any  county,  city  and  county,  or  city  alms- 
house, to  ascertain  if  insane  persons  are  kept  therein. 

[Oomplaint — ^To  be  verified  and  copy  served.]  When  complaint  is  made  to 
the  commission  regarding  the  ofScers  of  any  hospital  or  institution  for  the 
insane  or  other  incompetents,  or  regarding  the  management  thereof  or  of  any 
person  detained  therein  or  regarding  any  person  held  in  custody  as  insane  or 
incompetent,  the  commission  may,  before  making  an  examination  regarding 
such  complaint,  require  the  same  to  be  made  in  writing  and  sworn  to  before  an 
oflScer  authorized  to  administer  oaths,  and  on  receiving  such  complaint,  sworn 
to  if  required  by  the  commission,  the  commission  shall  direct  that  copy  of  such 
complaint  be  served  on  the  authorities  of  the  hospital  or  institution  or  the 
person  against  whom  complaint  is  made  together  with  notice  of  time  and 
place  of  such  investigation  as  the  commission  may  direct. 

History:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  pp.  489-490. 

§  2143.  VISITS,  EXAMINATIONS^  AND  REPORTS.  The  general  super- 
intendent  of  state  hospitals  may  visit  every  state  hospital  at  least  twice  in  each 
year.  Visits  may  be  made  by  the  commissioners  jointly,  or  singly,  at  such 
times  as  the  visiting  commissioner  or  commissioners  may  choose.  Each  visit 
must  include,  to  the  fullest  extent  deemed  necessary,  an  inspection  of  every 
part  of  each  institution,  and  all  the  outhouses,  places,  buildings,  and  grounds 
belonging  thereto,  or  used  in  connection  therewith.  The  general  superin- 
tendent, or  a  majority  of  the  members  of  the  commission,  must,  from  time  to 
lime,  make  an  examination  of  all  records  and  methods  of  administration,  the 
general  and  special  dietary,  the  stores  and  methods  of  supplies,  and,  as  far  as 
the  circumstances  will  permit,  of  every  patient  confined  therein,  especially 
those  admitted  since  the  preceding  visit,  giving  such  as  may  require  it,  suitable 
opportunity  to  converse  with  the  commissioners,  apart  from  the  ofiicers  and 
attendants. 

[BxaminaJpTon  of  officers — ^Recommendations.]  They  must,  as  far  as  they 
deem  necessary,  examine  the  oflScers,  attendants,  and  other  employees,  and 
make  such  inquiries  as  will  determine  their  fitness  for  their  respective  duties. 
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At  the  next  regular  or  special  meeting  of  the  commission,  after  any  such  visit, 
the  visiting  commissioner,  or  commissioners,  must  report  the  result  thereof, 
with  such  recommendations  for  the  better  management  or  improvement  in  sueli 
institutions  as  they  may  deem  necessary.  But  such  recommendations  must  not 
be  contrary  to  the  medical  doctrines  of  the  particular  school  of  medicine 
adopted  by  such  institution. 

[Conferences.]  The  commissioners  must,  from  time  to  time,  meet  the  raan- 
ngers  or  responsible  authorities  of  such  institutions,  or  as  many  of  the  members 
as  practicable,  in  conference,  and  consider,  in  detail,  all  questions  of  manage- 
ment and  improvement  of  the  institutions,  and  must  also  send  to  them,  in 
writing,  if  approved  by  a  majority  of  the  commissioners,  such  recommenda- 
tions in  regard  to  the  management  and  improvement  of  the  institutions  as  they 
may  deem  necessary  or  desirable.  The  times  and  places  of  such  conferences 
shall  be  designated  by  the  commission. 

History:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  490. 

§2141    INFORMATION  TO  BE  FUBNISHED  TO  THE  COBIMISSION. 

The  authorities  for  the  several  hospitals  must  furnish  to  the  commission  the 
facts  mentioned  in  subdivision  seven  of  section  twenty-one  hundred  and  forty- 
two  and  such  other  obtainable  facts  as  the  commission  may,  from  time  to  time, 
in  the  discharge  of  its  duties,  require  of  them,  with  the  opinion  of  the  superin- 
tendent thereon,  if  requested. 

[Copy  of  medical  certificate.]  The  superintendent  or  other  person  in  charge 
of  a  hospital  must,  within  ten  days  after  the  admission  of  any  person 
thereto,  cause  a  copy  of  the  medical  certificate  and  order  on  which  such  per- 
son was  received  to  be  forwarded  to  the  oflBce  of  the  commission,  and  when 
a  patient  or  inmate  is  discharged,  transferred,  or  dies,  such  superintendent, 
or  person  in  charge,  must,  within  three  days  thereafter,  send  the  informa- 
tion to  the  olBSce  of  the  commission,  in  accordance  with  the  forms  prescribed 
by  it. 

'    Hfstory:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  490. 

§2146.  STATE  HOSPITALS.  There  are  established  the  following  stato 
hospitals,  which  are  declared  to  be  corporations : 

1.  The  Stockton  state  hospital  at  the  city  of  Stockton,  formerly  known  as 
the  Stockton  state  insane  asylum  at  Stockton ; 

2.  Napa  state  hospital,  near  the  city  of  Napa,  hitherto  known  as  the  Napa 
state  asylum  for  the  insane  at  Napa ; 

3.  Agnews  state  hospital,  near  the  city  of  San  Jose,  formerly  known  as  the 
state  insane  asylum  at  Agnews ; 

4.  Mendocino  state  hospital^  near  the  city  of  Ukiah,  hitherto  known  as  the 
Mendocino  state  insane  asylum  at  Ukiah ; 

5.  Southern  California  state  hospital,  near  the  city  of  San  Bernardino, 
hitherto  known  as  the  southern  California  state  insane  asylum  for  the  insane 
and  inebriates,  San  Bernardino. 

Said  state  hospitals  being  for  the  care  and  treatment  of  the  insane. 

6.  [Home  for  feeble-minded  childrenL]  The  California  home  for  the  care 
and  training  of  feeble-minded  children  at  Eldridge,  Sonoma  County. 
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The  object  of  said  home  is  such  care,  training,  and  education  of  those  re- 
ceived, as  will  render  them  more  comfortable  and  happy  and  better  fitted  to 
care  for  and  support  themselves.  To  this  end  the  managers  must  furnish  them 
sufih  agricultural  and  mechanical  education  as  they  may  be  capable  of  receiv- 
ing and  all  that  the  facilities  offered  by  the  state  will  allow,  including  farm 
work,  shops,  and  the  employment  of  trade  teachers.  The  hospital  must,  on  the 
conditions  in  this  act  prescribed,  receive  and  care  for  feeble-minded  persons, 
imbeciles,  idiots,  and  epileptics  who  are  not  insane. 

History:    Enacted  March  26,  1903,  Stats,  and  Axndts.  1903,  pp.  490-491. 

A«  to  InMime  aaylnma,  see  HBNNINGPS  the  care  of  Insane  con^lcta,  see  Stats.  1905 
GBMBRALi  LA1¥9  p.  632.  pp.    2-9;    HE:NNIlir€P8    GENERAL    LAWS    p. 

Am  to  eatabllahment  of  state  hoapltala  for       1301. 

§2146.  THE  PROPEBTT  OF  THE  HOSPITALS.  Each  of  the  corpora- 
tions mentioned  in  the  preceding  section  may  acquire  and  hold  in  its  corporate 
name,  by  gift,  devise,  or  bequest,  property  to  be  applied  to  the  maintenance  of 
the  inmates  of  the  hospitals  and  for  the  general  use  of  the  corpora- 
tion. 

All  lands  necessary  for  the  use  of  state  hospitals  must  be  acquired  by  con- 
demnation as  lands  for  other  public  uses  are  acquired,  except  those  acquired 
hy  gift,  devise,  or  purchase,  and  the  terms  of  every  purchase  must  be  approved 
by  the  commission. 

No  public  street  or  road  for  railway  or  other  purposes,  except  for  hospital 
use,  must  be  opened  through  the  lands  of  any  state  hospital,  unless  the  legis- 
lature by  special  enactment  consents  thereto. 

Hrstory:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1908,  p.  491« 

§2147.  MANAGEBS  OF  THE  STATE  HOSPITALS,  AND  THEIR  AP- 
POINTMENT.  Each  hospital  has  a  board  of  five  managers  or  trustees  ap- 
pointed by  the  governor,  each  of  whom  holds  oiBBce  for  the  term  of  four  years 
from  and  after  his  appointment,  and  the  terms  of  not  more  than  two  must 
expire  in  any  one  year.  Such  trustees  or  managers  shall  hereafter  be  termed 
managers.  If  a  vacancy  occurs  otherwise  than  by  the  expiration  of  a  term,  it 
must  be  filled  by  appointment  for  the  unexpired  term.  Any  manager  is  subject 
to  removal  by  the  governor,  upon  good  cause  shown  and  opportunity  to  be 
heard.  The  managers  or  trustees  of  each  hospital  now  in  office  shall  continue 
in  office  during  the  terms  for  which  they  were  appointed. 

History:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  491. 

§2148.  MANAGEBS,  ELIGIBILITY  OF,  AND  CAUSES  OF  FOBFEIT- 
UBB  OF  OFFICE.  No  person  is  eligible  to  the  office  of  manager,  who  is  a 
member  of  the  legislature  or  an  elective  state  officer,  and  if  he  becomes  such 
nfter  his  appointment  his  office  is  thereby  vacated.  If  any  manager  fails  for 
three  months  to  attend  the  regular  meetings  of  the  board,  unless  he  is  ill  or 
absent  from  the  state,  his  office  becomes  vacant,  and  the  board,  by  resolution, 
must  so  declare,  and  must  forthwith  transmit  a  certified  copy  of  such  resolu- 
tion to  the  governor. 

History:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  491. 
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§2149.  MANAGEBS'  COMPENSATION.  The  managers  are  entitled  to 
ten  dollars  per  day  for  their  attendance  at  meetings  of  the  board,  and  while 
in  the  actual  service  of  the  state,  and  to  their  necessary  traveling  expenses,  to 
be  paid  as  are  other  current  expenses  of  the  hospital ;  provided,  that  no  man- 
ager shall  receive  more  than  two  hundred  and  forty  dollars,  exclusive  of  trav- 
eling expenses,  in  any  one  year. 

HFstory:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  492. 

§  2150.  POWEBS  AND  DUTIES  OF  THE  MANAGERS.  Subject  to  the 
powers  of  the  commission,  each  board  of  managers  has  general  control  and 
direction  of  the  property  and  concerns  of  the  institution  for  which  it  is  ap- 
pointed, not  otherwise  provided  by  law.  It  is  the  duty  of  the  board  of  man- 
agers: 

1.  To  tske  care  of  the  interests  of  the  hospital,  and  see  that  its  design  and  its 
by-laws,  rules,  and  regulations  are  carried  into  effect,  according  to  law ; 

2.  To  establish  such  by-laws,  rules,  and  regulations  subject  to  the  approval 
of  the  commission,  as  it  may  deem  necessary  and  expedient  for  regulating  the 
duties  of  officers  and  employees  of  the  hospital,  and  for  the  internal  govern- 
ment, discipline,  and  management  of  the  same; 

3.  To  maiTitain  an  effective  inspection  of  the  hospital,  for  which  purpose  a 
majority  of  the  board  must  visit  the  hospital  at  least  every  month,  and  the 
whole  board  once  a  year,  and  at  such  other  times  as  may  be  prescribed  in  the 
by-laws ; 

4.  [To  keep  record  of  doin^fs.]  To  keep,  in  a  book  provided  for  the  purpose, 
a  fair  and  full  record  of  its  doings,  which  must  at  all  times  be  open  to  the 
inspection  of  the  commissioner  in  lunacy,  or  either  house  of  the  legisla- 
ture; 

5.  [Minutes— Copies  to  be  sent  to  board.]  To  cause,  within  ten  days  after 
each  meeting  of  such  managers,  or  a  committee  thereof,  a  copy  of  the  minutes 
and  proceedings  of  such  meeting  to  be  sent  to  each  member  of  such  board  and 
to  the  commission; 

6.  [Record  of  visits.]  To  enter,  in  a  book  kept  by  them  for  that  purpose, 
the  date  of  each  of  their  visits,  and  the  condition  of  the  hospital  and  patients, 
and  all  the  managers  present  must  sign  such  entry; 

7.  [To  report  to  commission.]  To  make  to  the  commission,  on  or  before 
the  fifteenth  day  of  August  of  each  year,  a  detailed  report  of  their  visits  and 
inspections,  with  suitable  suggestions  and  such  other  matters  as  may  be  re- 
quired of  them  by  the  commission,  for  the  year  ending  on  the  thirtieth  day  of 
June  preceding  the  date  of  such  report; 

8.  To  bring  such  actions  in  the  name  of  the  hospital  with  the  consent  of  the 

attorney-general  necessary  to  protect  the  interests  of  the  hospital  or  to  recover 

for  the  use  of  the  hospital  the  amount  due  the  hospital  on  any  bond,  note  or 

other  cause  of  action  accruing  to  the  hospital  other  than  for  the  care,  support, 

maintenance  and  expense  of  any  patient  or  inmate  therein. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  492. 
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§2151.  LmrrATION  UPON  THE  POWEBS  OF  IffiANAGEBS.  No  money 
must  be  expended  by  the  managers  of  any  state  hospital  for  the  erection  of 
additional  buildings  or  for  unusual  repairs  or  improvements,  except  upon 
plans  and  specifications  approved  by  the  commission.  The  cost  of  such  build- 
ings to  be  occupied  by  patients,  or  inmates,  including  the  necessary  equipment 
for  heating,  lighting,  ventilating,  fixtures,  and  furniture,  must  in  no  case 
exceed  five  hundred  and  fifty  dollars  per  capita  for  the  patients  or  inmates  to 
be  accommodated  therein ;  and  subject  to  the  said  approval,  the  managers  may 
employ  a  competent  architect  to  prepare  plans,  specifications,  or  estimates  of 
cost  of  proposed  structures,  and  adopt  such  plans,  specifications,  or  estimates, 
and  after  plans,  specifications,  or  estimates  of  cost  are  so  approved,  may  let 
contracts  for  erection  of  such  buildings  or  making  of  such  repairs,  and  may 
employ  a  competent  architect  to  superintend  the  construction  of  such  building 
or  the  making  of  such  repairs. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and 
Amdts.  1903,  pp.  492-493. 

§2162.  APPOINTMENTS  BT  THE  MANAGERS.  Each  board  of  man- 
agers  must  appoint  for  the  hospital  under  its  control,  as  often  as  vacancies 
may  occur  therein : 

1.  A  medical  superintendent,  who  must  be  a  graduate  of  an  incorporated 
medical  college,  and  a  well-educated  physician,  of  good  moral  character,  who 
has  had  not  less  than  three  years'  experience  in  the  care  and  treatment  of  the 
insane.  The  medical  superintendent  of  the  homeopathic  hospital  must  be  a 
homeopathic  physician,  and  he  must,  in  other  respects,  possess  the  same  quali- 
fications as  other  medical  superintendents; 

2.  A  treasurer,  who  is  also  ex  officio  secretary  of  the  board,  and  who  must 
keep  all  the  books,  records,  and  papers  pertaining  to  the  business  of  his  ofHce, 
and  maintain  such  office  wherever  the  board  of  managers  directs.  He  must 
give  an  undertaking  to  the  people  of  the  state,  in  such  sum  as  the  board  re- 
quires for  the  faithful  performance  of  his  trust,  with  sureties  to  be  approved 
by  it. 

Any  medical  superintendent  or  treasurer  may  be  removed  by  a  major- 
ity vote  of  the  board  of  managers  for  cause;  such  cause  must  be  stated 
in  writing  and  served  upon  the  official  charged.  He  must  thereafter  be  given 
an  opportunity  to  be  heard.  If  removed  upon  such  hearing,  his  removal  is 
final. 

3.  [Qualifications  of  superintendent.]  The  appointment  of  any  person  as 
medical  superintendent  shall  not  be  effective  for  any  purpose  unless  such 
person  has  passed,  or  shall  pass,  an  examination  touching  his  qualifications  in 
all  the  diflFerent  branches  of  medicine  and  surgery  and  especially  in  diseases 
affecting  the  mind  and  nervous  system.  The  questions  for  such  examination 
shall  be  prepared  by  the  general  superintendent  and  such  medical  superin- 
tendents as  may  be  designated  by  the  commission  subject  to  the  approval  of 
the  commission.  Such  examination  shall  be  conducted  by  the  general  superin- 
tendent or  by  such  medical  superintendents  of  the  hospitals  as  may  be  named 
by  the  commission  for  that  purpose.    An  examination  shall  not  be  required 
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of  any  medical  superintendent  or  assistant  physicians  now  in  office  in  any 
state  hospital. 

Hrstory:  Enacted  M«rch  12,  1872;  repealed  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  493. 

§2163.    THE  MEDICAL  SUPERINTENDENT  AND  HIS  DUTIES.    The 

medical  superintendent  of  each  hospital  is  its  chief  executive  officer.  In  his 
absence  or  sickness  the  first  assistant  physician,  or  other  officer  designated  by 
the  medical  superintendent,  must  perform  his  duties  and  be  subject  to  his 
responsibilities.  Subject  to  the  rules  and  regulations  established  by  the 
board  of  managers,  the  medical  superintendent  has  general  superintend- 
ence of  all  buildings,  grounds,  and  farm,  together  with  their  furniture, 
fixtures,  and  stock,  and  the  direction  and  control  of  all  persons  therein, 
and  must: 

1.  Personally  maintain  an  effective  supervision  and  inspection  of  all  parts 
of  the  hospital,  and  generally  direct  the  care  and  treatment  of  the  patients 
and  inmates.  To  this  end  the  superintendent  must  personally  examine  the 
condition  of  each  patient  or  inmate  within  five  days  after  his  admis- 
sion to  the  hospital,*  and  must  visit  all  the  wards  or  apartments  for 
patients  or  inmates  at  such  times  as  the  rules  and  regulations  of  the  hospital 
prescribe ; 

2.  [Monthly  report  of  superintendent  of  home  for  feeble-minded.]  The 
superintendent  of  the  home  for  feeble-minded  must,  on  or  before  the  fifth  day 
of  each  month,  prepare  a  true  and  correct  report,  verified  by  oath,  of  all 
inmates  supported,  cared  for,  trained,  and  educated  in  such  hospital  for  the 
preceding  month,  and  whose  support,  care,  training,  and  education  in  such 
hospital  are  provided  to  be  paid  for  by  the  several  counties  whence  they  came. 
This  report  must  give  the  names  and  residences  of  all  such  inmates,  together 
with  the  dates  of  their  admission,  and  the  department  of  the  hospital  in  which 
they  are  detained,  and  the  special  grade  of  mental  deficiency  with  which  each 
is  afflicted. 

Copies  of  this  report  must  be  filed  in  the  offices  of  the  state  board  of  exam- 
inerSi  the  controller,  the  treasurer  of  state,  and  state  commission  in  lunacy, 
but  must  not  be  printed,  or  used,  nor  permitted  to  be  used,  for  any  other  pur- 
pose than  the  special  information  of  the  officers  designated.  The  superin- 
tendent must  also,  within  the  time  above  designated,  prepare  a  report,  verified 
by  his  oath,  showing  substantially  the  facts  set  forth  in  the  above  report, 
which  must  be  filed  with  the  county  auditors  of  the  several  counties  from 
which  the  commitments  have  been  made  to  the  institution,  showing  the  name 
of  each  inmate  supported,  and  for  which  such  county  is  liable  to  the  state  for 
support  and  maintenance. 

3.  [Annual  report  to  managers.]  The  superintendent  of  the  home  for  feeble- 
minded must,  annually,  after  the  close  of  the  fiscal  year,  and  before  the  date 
at  which  the  managers  are  required  to  make  their  annual  report,  make  to  the 
managers  a  report,  giving  the  name,  age,  sex,  nativity,  residence,  and  date  of 
reception  of  each  pupil  in  the  institution  within  the  preceding  year,  and,  as 
far  as  can  be  ascertained,  the  causes  of  imbecility;  also  the  number  discharged, 
with  the  date  and  reason  therefor  in  each  case,  together  with  the  name  of  each 
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paving  pupil,  and  the  amount  charged  for  him,  and  the  amounts  paid  or 

unpaid;  and  also  sueh  other  information  and  suggestions  as  may  seem  proper; 

which  report  must  be  kept  on  file  in  the  office  of  the  secretary  of  the  board, 

but  must  not  be  printed. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and 
Amdts.   1903,  pp.  493-494. 

§  2153a.  APPOINTMENTS  BY  SUPERINTENDENT.  The  medical  super- 
intendent  of  each  hospital  must  appoint,  by  and  with  the  consent  of  the  board 
of  managers : 

1.  A  supervisor,  matron,  and  steward,  and  all  employees,  none  of  whom 
must  be  his  relatives,  or  that  of  any  member  of  the  board  of  managers,  either 
by  consanguinity  or  marriage,  who  shall  be  subject  to  such  examination  as  he 
deems  for  the  best  interest  of  the  hospital,  the  questions  to  be  prepared  by  the 
general  superintendent,  subject  to  the  approval  of  the  commission; 

2.  [Physicians  and  internes.]  Such  assistant  physicians  and  internes  as  may 
be  determined  by  the  commission.  Such  assistant  physicians  and  internes  must 
be  graduates  of  incorporated  medical  colleges,  well  educated  in  their  pro- 
fession, who  have  received  a  certificate  from  the  state  board  of  medical  exam- 
iners, and  of  good  moral  character; 

3.  [Qualiflcations  of  physicians.]  Where  there  are  first  and  second  assistant 
physicians,  the  first  assistant  physician  must  have  had  two  years'  actual  ex- 
perience, and  the  second  assistant  physician  one  year's  actual  experience  in  the 
care  and  treatment  of  the  insane ; 

4.  [Womaji  physician.]  Prom  and  after  the  first  day  of  July  A.  D.  nineteen 
hundred  and  five  whenever  an  additional  assistant  physician  is  appointed  in 
any  state  hospital  for  the  care  and  treatment  of  the  insane  or  the  California 
home  for  the  care  and  training  of  the  feeble-minded  children  at  Eldridge,  So- 
noma County,  the  appointment  of  such  additional  assistant  shall  be  so  made 
that  at  least  one  physician  in  each  of  said  state  hospitals  and  said  home  shall 
be  a  woman. 

5.  [Examination  of  physicians.]  No  appointment  of  any  person  as  first, 
second,  or  other  assistant  physician  or  interne  shall  be  effective  for  any  pur- 
pose unless  such  person  shall  pass  or  has  passed  an  examination  touching  his 
qualifications  for  such  position  in  all  the  different  branches  of  inedicine  and 
surgery,  and  especially  of  diseases  affecting  the  mind  and  nervous  system. 
Such  examination  shall  be  conducted  by  the  medical  superintendent  on  ques- 
tions prepared  by  the  general  superintendent  and  by  such  medical  superin- 
tendents as  may  be  designated  by  the  commission,  subject  to  the  approval  of 
the  commission.  The  passing  of  an  examination  for  a  given  position  in  any 
state  hospital  shall  qualify  any  person  for  a  similar  position  in  any  other  state 
hospital : 

6.  [Homeopathic  physicians.]  At  the  homeopathic  state  hospital  all  assistant 
physicians  and  internes  besides  possessing  the  qualifications  herein  prescribed, 
must  be  graduates  of  an  incorporated  homeopathic  medical  college. 

7.  [Duty  of  superintendent.]  The  medical  superintendent  must:  Give  such 
orders  and  instructions  as  he  may  deem  best  calculated  to  insure  good  conduct, 
fidelity,  and  economy  in  every  department  of  labor  and  expenses; 

Pol.  C.—3J 
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8.  Maintam  salutary  discipline  among  all  who  are  employed  in  the  institu- 
tion, and  enforce  strict  compliance  with  his  instructions  and  uniform  obedience 
to  all  rules  and  regulations  of  the  hospital ; 

9.  Cause  full  and  fair  accounts  and  records  of  the  entire  business  and  opera- 
tions of  the  hospital  to  be  kept  regularly,  from  day  to  day,  in  books  or  forms 
provided  for  that  purpose ; 

10.  See  that  all  such  accounts  and  records  are  fully  up  to  the  last  day  of 
June  in  each  year,  and  that  the  principal  facts  and  results,  with  his  report 
thereon,  are  presented  to  the  managers  within  thirty  days  thereafter,  who  must 
incorporate  them  in  their  report  to  the  commission ; 

11.  Keep  a  book,  in  which  he  must  cause  to  be  entered  at  the  time  of  recep- 
tion of  any  patient,  his  name,  residence,  and  occupation,  and  the  date  of  snch 
reception,  by  whom  brought  and  by  what  authority,  and  on  whose  petition 
committed,  and  an  abstract  of  all  orders,  warrants,  requests,  petitions,  certifi- 
cates, and  other  papers  accompanying  such  person; 

12.  To  prepare  and  keep  the  pay-rolls  of  the  hospital,  and  collect  all  moneys; 
keep  the  accounts  for  the  support  of  the  patients,  and  expenses  incurred  in 
their  behalf;  furnish  the  treasurer  statements  thereof  as  they  fall  due;  turn 
all  moneys  collected  over  to  the  treasurer,  and  report  same  to  the  board  of 
managers  at  each  meeting;  notify  the  treasurer  of  the  death  or  discharg:e 
of  reimbursing  or  pay  patients,  within  five  days  after  such  death  or  dis- 
charge ; 

13.  Prepare  triplicate  estimates  of  the  amount,  kind,  and  quality  of  furniture 
and  household  furnishing  goods,  provisions,  fuel,  forage,  clothing  or  material 
for  clothing,  and  other  material  required  for  the  twelve  months  ending  June 
thirtieth  of  each  year,  which  must  be  approved  by  the  board  of  managers, 
unless  a  different  time  is  allowed  by  the  commission.  He  must  submit  two  of 
the  triplicate  estimates  to  the  commission,  and  file  the  third  in  his  oCBce. 

The  commission  may  revise  the  estimate  for  supplies,  either  as  to  quality  or 
quantity  thereof,  and  must  certify  that  it  has  carefully  examined  the  same, 
and  that  the  articles  contained  in  such  estimate,  as  approved  by  it,  are  actually 
required  for  the  use  of  the  ho3pital;  whereupon,  after  having  approved  the 
estimates,  the  commission  must,  beginning  upon  the  fifteenth  day  of  the  month 
preceding  the  month  in  which  contracts  are  to  be  let,  advertise  for  four  suc- 
cessive weeks,  for  contracts  for  furnishing  such  supplies;  said  advertising 
being  in  brief,  referring  to  the  class  of  supplies  and  the  fact  that  all  con- 
templated bidders  can  receive  schedules  by  applying  to  the  superintendents 
or  secretaries  of  the  various  hospitals,  or  the  state  commission. 

All  contracts  must  be  awarded  to  the  lowest  responsible  bidder,  or  bidders^ 
upon  their  giving  to  the  board  of  managers  a  bond,  amounting  to  one  fourth 
of  their  actual  bids,  as  security  for  the  faithful  performance  of  the  same.  The 
board  of  managers  reserves  the  right  to  reject  any  and  all  bids  submitted  ta 
them. 

14.  Prepare  monthly  triplicate  estimates^  as  approved  by  the  board  of  man- 
agers, two  of  which  must  be  submitted  to  the  commission,  and  the  other  filed 
in  the  superintendent's  office,  for  necessary  expenditures  required  for  the 
hospital  of  which  he  is  superintendent,  for  the  ensuing  month.  The  com- 
mission may  revise  these  estimates  for  supplies,  either  as  to  quality,  quantity. 
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or  price  thereof,  and  must  certify  that  they  have  been  carefully  examined,  and 
that  the  articles  contained  in  such  estimates,  as  approved  by  it,  are  actually 
required  for  the  use  of  the  hospital;  whereupon  the  board  of  managers  must 
direct  its  superintendent  to  secure  the  supplies  according  to  the  approved 
estimates. 

Hrstory:  Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  pp.  494-496; 
amended  March  7,  1905,  Stats,  and  Amdts.  1905,  pp.  85-88. 

§  2154«  SALABIES.  The  annual  salary  of  the  medical  superintendent  must 
not  exceed  thirty-five  hundred  dollars,  of  the  first  assistant  physician  three 
thousand  dollars,  of  other  assistant  physicians  twenty-five  hundred  dollars, 
and  of  internes  six  hundred  dollars.  All  salaries  and  wages  must  be  included 
in  the  monthly  estimates  and  paid  in  the  same  manner  as  other  expenses  of  the 
state  hospitals.  The  medical  superintendents,  the  assistant  physicians,  and 
i^tewards,  and  their  families,  must  be  furnished  room,  household  furniture, 
laundry  service,  drugs  when  ill,  provisions,  fuel,  and  lights  at  and  from  the 
supplies  of  the  hospital.  But  separate  accounts  must  be  kept  of  the  same. 
The  word  family  shall  be  regarded  as  meaning  only  the  wife  and  minor  chil- 
dren of  said  officers. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and 
Amdts.  1903,  pp.  496-497. 

§2156.  BEMOVALS.  The  medical  superintendent  may  remove  any  resi- 
dent officer  in  his  employ  for  cause,  pending  the  meeting  of  the  board  of  man- 
agers. The  removal  of  employees,  other  than  resident  officers,  must  be  re- 
ported to  the  board  of  managers  for  its  action,  which  is  final ;  and  in  the  case 
of  resident  officers,  notice  in  writing  must  be  immediately  given  to  the  resident 
officer  removed  and  to  each  member  of  the  board  of  managers. 

[Consideration  of  removal.]  At  the  next  meeting  of  the  board,  or  at  the 
meeting  to  which  it  is  regularly  postponed,  such  removal  must  be  considered 
and  the  person  removed  be  heard;  after  which  the  managers  must  determine 
the  matter,  and  their  judgment  is  final.  If  an  officer  or  employee  is  removed, 
the  superintendent  must  make  a  record  thereof,  with  the  reasons  therefor, 
under  the  appropriate  head,  in  one  of  the  books  of  the  hospital. 

[Partizan  politics  forbidden.]  Any  officer  or  employee  of  a  state  hospital 
taking  an  active  part  in  politics,  directly  or  indirectly,  may  be  summarily 
removed  from  such  hospital  by  the  state  commission  in  lunacy  upon  written 
charges  under  oath  made  by  three  or  more  reputable  citizens  and  upon  testi- 
mony taken  under  oath  at  a  hearing  held  for  the  purpose.  The  medical  super- 
intendent must  transmit,  by  mail,  to  the  state  lunacy  commission,  within  five 
days  after  any  removal  has  been  approved  by  the  board  of  managers,  informa- 
tion of  such  removal,  and  the  cause  thereof.  The  commission  must  preserve  the 
name  of  such  officer,  or  employee,  with  the  facts  relating  to  his  removal  in  a 
book  provided  for  that  purpose. 

[Suspensions.]  When  any  officer  or  employee  is  removed  by  the  superin- 
tendent, as  herein  provided,  the  officer  or  employee  removed  shall  stand  sus- 
pended from  his  office  or  position  until  the  removal  is  acted  upon  by  the  board 
of  managers;  and  no  salary  or  wages  shall  be  paid  such  officer  or  employee  for 
the  time  he  remains  suspended.     During  such  suspension,  the  duties  of  the 
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office  or  position  shall  be  performed  by  such  other  oflScer  or  employee  who  may 
be  designated  for  that  purpose  by  the  medical  superintendent. 

Hrstory:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  497. 

§  2166.  BESIDENT  OFFICERS.  The  medical  superintendent,  all  assistant 
physicians,  stewards,  supervisors,  and  matrons  must  maintain  their  residence 
in  the  hospital  or  on  the  premises,  and  are  designated  as  the  resident  officers  of 
the  hospital. 

History:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  497. 

§  2157.  RESTBIOTIONS  ON  PHYSICIANS  AND  MEDICAL  SUPESIN- 
TENDENTS.  The  medical  superintendents  and  assistant  physicians  shall  not 
engage  in  private  practice,  but  shall  devote  their  entire  time  to  the  duties  of 
their  positions.  Nothing  in  this  section  shall,  however,  be  regarded  as  pro- 
hibiting them  from  giving  necessary  medical  care  and  treatment  to  the  officers 
and  employees  of  the  hospital  residing  at  the  hospital  or  in  the  immediate 
vicinity  thereof,  or  in  cases  of  emergency. 

Hfstory:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  497. 

§  2158.  CONTINOENT  FUND,  HOW  USED.  In  every  state  hospital  there 
shall  be  a  contingent  fund.  In  state  hospitals  for  the  insane  said  fund  shall 
consist  of  all  moneys  received  by  the  board  of  managers  other  than  that  ap- 
propriated by  the  state.  In  the  home  for  feeble-minded  such  fund  shall  consist 
of  all  moneys  received  by  the  board  of  managers  other  than  that  appropriated 
by  the  state  or  received  by  them  from  the  several  counties  of  the  state  for  the 
support  of  inmates  actually  in  the  hospital. 

[How  expended.]  The  contingent  fund  must  by  said  board,  be  expended  for 
such  supplies,  expenses,  buildings,  lands  and  other  property  and  improvements 
us  are  required  for  the  best  interests  of  the  hospital  and  for  the  improvement 
thereof  and  of  the  grounds  and  buildings  connected  therewith. 

[Estimates  for  supplies.]  The  medical  superintendent  must  make  triplicate 
estimates,  in  minute  detail,  as  approved  by  the  board  of  managers,  of  such 
supplies,  expenses,  buildings,  and  improvements  which  must  be  submitted  to 
the  commission.  The  commission  may  revise  the  estimates  of  such  supplies, 
expenses,  buildings,  and  improvements,  and  must  certify  that  it  has  carefully 
examined  the  same,  and  that  the  supplies,  expenses,  buildings,  and  improve- 
ments contained  in  such  estimates,  as  approved  by  it,  are  required  for  the  best 
interests  of  such  hospital;  whereupon  the  board  of  managers,  after  having 
received  the  revised  and  approved  estimates,  must  proceed  to  purchase  such 
supplies,  make  such  expenditures,  or  construct  such  improvements  or  buildings 
without  further  authority,  itemized  bills  for  the  same  to  be  approved  by  the 
board  of  managers  and  paid  in  the  same  manner  as  other  bills  incurred  by  the 
hospital. 

The  building  act  of  eighteen  hundred  and  seventy-six  does  not  apply  to  any 
improvement,  structure,  or  building  made  under  the  provisions  of  this  act. 

[Plans  and  specifications.]  The  commission  may  also  require  the  board  of 
managers  to  obtain  such  plans  and  specifications  for  buildings  or  improvements 
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as  it  deems  advisable,  and  may  also  require  the  board  of  managers,  before 

letting  contracts  for  supplies,  buildings  and  improvements,  to  advertise  for 

bids  for  the  same  foor  a  period  and  in  such  papers  as  the  commission  deems 

proper. 

HFstory:   Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  pp.  497-498. 

§2159.  DUTIES  OF  THE  TREASUBEE.  The  treasurer  of  each  hospital 
must: 

1.  [Have  custody  of  moneys.]  Subject  to  the  provisions  of  chapter  ninety- 
three,  statutes  of  eighteen  hundred  and  ninety-nine,  approved  March  seven- 
teen, eighteen  hundred  and  ninety-nine,  have  the  custody  of  all  moneys  re- 
ceived from  the  state,  or  elsewhere,  for  the  benefit  of  the  hospital,  or  any  of 
its  inmates,  and  keep  an  accurate  account  thereof; 

2.  Have  the  custody  of  all  bonds,  notes,  mortgages,  and  other  securities  and 
obligations  belonging  to  the  hospital ; 

3.  Beceive  all  money  for  the  care  and  treatment  of  patients,  and  other  sources 
of  revenue  to  the  hospital; 

4.  [Deposit  of  mon^yB.]  Subject  to  the  provisions  of  chapter  ninety-three, 
statute  of  eighteen  hundred  and  ninety-nine,  approved  March  seventeen, 
eighteen  hundred  and  ninety-nine,  deposit  all  such  moneys  in  a  bank  desig- 
nated by  the  board  of  managers,  conveniently  near  the  hospital,  in  his 
name,  as  treasurer,  and  send  each  month,  to  the  commission  and  the  board  of 
managers,  a  statement  showing  the  amount  so  received  and  deposited,  and  from 
whom  and  for  what  received,  and  when  such  deposits  were  made.  Such 
statement  of  deposit  must  be  certified  by  the  proper  officer  of  the  bank  re- 
ceiving such  deposit.  The  treasurer  must  make  an  affidavit  to  the  effect 
that  sum  so  deposited  is  all  the  money  received  by  him,  from  any  source 
of  hospital  income,  up  to  the  time  of  the  last  deposit  appearing  on  such 
statement ; 

5.  Pay  out  the  money  deposited  for  the  uses  of  the  state  hospital,  upon  the 
voucher  of  the  steward,  approved  by  the  superintendent,  in  accordance  with 
the  estimates  made  by  the  superintendent,  and  revised  and  approved  by  the 
board  of  managers  and  by  the  commission ; 

6.  Keep  full  and  accurate  accounts  of  all  receipts  and  payments,  in  the 
manner  directed  in  the  by-laws,  and  according  to  the  books  and  forms  approved, 
prescribed  and  furnished  by  the  commission; 

7.  Balance  all  accounts  on  his  books  annually,  on  the  last  day  of  June,  and 
make  a  statement  thereof,  and  an  abstract  of  the  receipts  and  payments  of  the 
past  year,  and  deliver  the  same,  within  ten  days,  to  the  finance  committee  of 
the  managers,  who  must  compare  the  same  with  the  books  and  vouchers,  and 
verify  the  results  by  further  comparison  with  the  books  of  the  steward,  and 
certify,  in  regard  to  the  correctness  thereof,  to  the  managers  at  their  next 
meeting ; 

8.  Sender  an  account  to  the  state  of  the  books  and  the  funds  and  other 
property  in  his  custody,  whenever  required  by  the  managers  or  by  the  com- 
mission ; 

9.  [Execute  release  and  satisfaction  of  mortgage,  etc.]  Upon  the  order  of 
the  board  of  managers,  execute  a  release  and  satisfaction  of  a  mortgage,  judg- 
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ment,  or  other  lien  or  debt,  in  favor  of  the  hospital,  when  the  same  has  been 
paid. 

10.  [Pay  over  moneys  and  return  property  of  patients.]  Upon  the  order  of 
the  board  of  managers  to  pay  all  moneys  and  return  all  property  in  his  pos- 
session belonging  to  any  patient  to  said  patient  or  to  the  persons  entitled 
thereto,  when  said  patient  is  discharged.  Upon  the  order  of  the  board  of 
managers,  when  any  patient  dies,  to  pay  over  all  moneys  and  turn  over  all 
property  in  his  possession  belonging  to  such  patient  to  the  persons  entitled 
thereto. 

History:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  pp.  498-499. 

§  2160.  FINANCIAL  STATEMENTS.  The  treasurer  of  each  state  hospital 
shall,  each  month,  send  to  the  commission  an  audit  sheet  showing  the  payment 
of  claims  allowed  by  the  board  of  examiners  for  the  preceding  month  for  the 
expenses  of  the  hospital.  Such  audit  sheet  must  show  the  number  of  each 
voucher,  the  name  of  the  claimant,  to  whom  paid,  number  of  check,  date  of 
payment,  and  amount  for  which  it  was  allowed  by  the  state  board  of  exam- 
iners. Such  audit  sheet  must  be  verified  by  the  affidavit  of  the  treasurer  at- 
tached thereto,  in  the  following  form : 

[Form  of  verification.]    "I,  ^  treasurer  of  the state  hospital,  do 

solemnly  swear  that  I  have  deposited  in  the  bank  designated  by  the  board  of 
managers  for  such  purpose,  all  the  moneys  received  by  me,  as  hereinbefore  set 
forth,  on  account  of  the  hospital  for  the  preceding  month,  and  I  do  further 
swear  that  the  foregoing  is  a  true  abstract  of  all  the  moneys  received,  as  here- 
inbefore mentioned,  and  payments  made  by  me,  or  under  my  direction,  as  such 
treasurer,  for  the  month  ending  on  the day  of ,  19 — ." 

There  muBt  also  be  attached  the  affidavit  of  the  steward,  to  the  effect  that 
the  goods  and  other  articles  therein  specified  were  ordered,  or  purchased,  and 
received  by  him,  or  under  his  direction,  at  the  hospital,  and  that  neither  he, 
nor  any  person  in  his  behalf,  had  any  pecuniary  or  other  interest  in  the  articles 
purchased;  that  he  received  no  pecuniary  or  other  benefit  therefrom  in  the 
way  of  commission,  percentage,  deduction,  or  presents,  or  in  any  manner 
whatever,  directly  or  indirectly ;  that  the  articles  and  bills  conform  in  all  re- 
spects to  the  invoiced  goods  received  and  ordered  by  him,  both  in  quality  and 
in  quantity. 

Hrstory:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  pp.  499-500. 

§  2161.  THE  STEWABD,  AND  HIS  POWERS  AND  DUTIES.  The  stew- 
ard, under  the  direction  of  the  superintendent,  shall  be  accountable  for  the 
careful  keeping  and  economical  use  of  all  furniture,  and,  under  the  direction 
of  the  superintendent,  shall  make  all  purchases  for  the  hospital  according  to 
the  provisions  of  subdivisions  thirteen  and  fourteen  of  section  twenty-one  hun- 
dred and  fifty-three  a  and  section  twenty-one  hundred  and  fifty-eight,  receive 
the  same,  and  preserve  the  original  bills  and  receipts  therefor,  and  keep  full 
and  accurate  accounts  of  all  such  proceedings.  The  steward  at  all  times  shall 
under  the  direction  of  the  medical  superintendent,  have  control  of  the  farni 
stock,  grounds,  and  all  outside  departments.  He  shall  receive  all  supplies  and 
see  that  they  are  the  articles  ordered  and  of  proper  weight  and  quality,  and 
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reject  those  that  are  below  the  standard  adopted.  He  shall  exercise  general 
supervision  over  the  kitchen  and  all  food  supplies,  and  see  that  they  are 
properly  cooked  and  served.  He  shall  receive  all  products  of  farm  and  garden, 
and  keep  true  and  accurate  books  and  accounts  of  such  products  and  all  sup- 
plies and  materials  under  his  supervision. 

Hrstory:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  500. 

§  2162.  PURCHASE  OF  SUPPLIES.  No  expenditure  for  supplies,  or  other 
purposes,  must  be  made  by  the  board  of  managers  of  any  state  hospital  for 
the  benefit  of  such  hospital,  .by  contract  or  otherwise,  unless  in  conformity  with 
the  provisions  of  this  chapter,  in  relation  to  estimates.  No  manager  or  oflScer 
of  the  hospital  must  be  interested,  directly  or  indirectly,  in  the  furnishing  of 
material,  labor,  or  supplies  for  the  use  of  the  hospital,  nor  must  any  manager 
or  officer  act  as  an  attorney  or  counsel  for  such  hospital. 

History:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  500. 

§2163.  MANUFACTUBES  AT  THE  STATE  HOSPITALS.  The  state  hos- 
pitals may  make  or  manufacture  such  supplies  and  materials  necessary  or 
required  to  be  used  in  any  of  the  state  hospitals  and  which  can  be  economically 
made  or  manufactured  therein.  The  necessary  cost  and  expense  of  providing 
for  the  making  and  manufacture  of  such  supplies  and  materials  and  to  conduct 
and  carry  on  the  same  shall  be  paid  for  out  of  the  contigent  funds  of  the  hos- 
pitals. In  making  proper  provision  for  the  making  and  manufacture  of  such 
supplies  and  materials,  the  board  of  managers  and  the  officers  and  employees 
of  the  hospitals  shall  be  governed  by  the  provisions  of  this  act  relating  to  the 
contingent  fund  of  each  state  hospital. 

[Sale  of  manufactures.]  The  board  of  managers  may  agree  with  the  board 
of  managers  of  other  state  hospitals  on  what  terms,  supplies  or  materials,  made 
or  manufactured  at  state  hospitals,  may  be  sold  to  or  exchanged  for  supplies  or 
materials  manufactured  by  other  state  hospitals.  No  hospital  shall  enter  into 
or  engage  in  making  or  manufacturing  any  supplies  or  materials  unless  per- 
mission for  the  same  is  obtained  from  the  commission.    Such 

Permission  must  be  by  resolution  of  the  commission  duly  passed  and  entered 
of  record  on  the  minutes  of  the  commission.  The  commission  may,  at  any  time, 
when,  in  the  judgment  of  the  commission,  it  shall  appear  that  the  manufacture 
of  any  article  or  articles  is  not  being  or  cannot  be  economically  carried  on  at  a 
state  hospital,  suspend  or  stop  the  manufacture  of  such  article  or  articles,  and 
on  receipt  of  a  certified  copy  of  the  order  of  the  commission  directing  the  sus- 
pension or  stopping  of  such  manufacture,  by  the  medical  superintendent,  the 
hospital  shall  cease  from  manufacturing  such  article  or  articles; 

History:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  pp.  500-501. 

§  2164.  OATHS  OP  OFFICE.  Each  superintendent,  treasurer,  and  steward, 
before  entering  upon  his  duties  as  such,  must  take  the  constitutional  oath  of 
office,  and  file  the  same  in  the  office  of  the  secretary  of  state. 

Hrstory:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  501. 

§2165.  INVENTORIES  BY  MEDICAL  SUPERINTENDENTS.  During 
the  month  of  June  of  each  year  the  medical  superintendent  shall  make  a  com- 
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plete  and  accurate  inventory  in  minute  detail  of  the  stock  and  supplies  on  hand 
at  said  hospital.  Said  inventory  shall  be  under  the  following  heads :  Livestock; 
farm  produce  on  hand ;  wagons,  carriages  and  other  vehicles ;  agricultural  and 
farming  implements;  tools  and  machinery;  other  tools,  implements,  machinery 
and  mechanical  appliances  and  fixtures;  real  estate;  beds  and  bedding;  carpets 
and  furniture  in  patients'  apartments;  beds,  bedding,  carpets  and  furniture  in 
apartments  used  by  officers  and  employees  and  purchased  by  the  state ;  personal 
property  of  the  state  in  all  departments;  ready-made  clothing;  cloths,  materials 
and  dry  goods  purchased  for  clothing  and  hospital  purposes;  groceries  and 
provisions;  drugs  and  medicines;  fuel  on  hand;  stationery  and  office  supplies; 
hardware;  lumber  and  building  materials;  and  all  other  property  under  such 
heads  as  the  medical  superintendent  shall  deem  proper.  Said  inventory  shall 
cover  the  fiscal  year  ending  June  thirtieth,  of  each  year.  One  copy  of  such 
inventory  shall  be  forwarded  to  the  commission  on  or  before  the  first  day  of 
July  of  each  year.  One  copy  shall  be  filed  with  the  board  of  managers,  and  one 
copy  retained  by  the  superintendent. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and 
Amdta.  1903,  p.  501. 

§  21658L  PROHIBITION  OF  ACTIONS.  No  civil  action  must  be  brought 
against  the  commission,  or  a  commissioner  in  lunacy,  or  an  ofBcer  or  manager 
of  a  state  hospital,  because  of  any  act  done  or  failure  to  perform  any  act,  while 
discharging  his  official  duties,  without  leave  of  the  controller  first  had  and 
obtained.  Any  just  claim  for  damages  against  such  commission  or  commis- 
sioner, officer  or  employee,  for  which  the  state  would  be  legally  or  equitably 
liable,  may  be  paid  out  of  any  moneys  appropriated  for  the  care  of  the  insane 
or  other  incompetents. 

History:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  501. 

§  2166.  RECOMMENDATIONS,  AND  THEIB  FILINO.  The  authorities  of 
each  state  hospital  must  place  on  file  in  the  office  of  the  institution,  the  recom- 
mendations made  by  the  commissioners,  as  a  result  of  their  visit,  for  the  pur- 
pose of  consultation  by  such  authorities,  and  for  reference  by  the  commission- 
ers upon  their  visit  to  such  institution. 

Hfstory:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  501. 

§2167.  DETENTION  HOSPITALS.  The  board  of  supervisors  of  each 
county,  and  city  and  county,  must  maintain  in  the  county,  or  city  and  county, 
or  in  a  receiving  hospital  situate  therein,  a  suitable  room  or  roo-ms  for  the 
detention,  board,  care,  and  treatment  of  the  alleged  insane,  for  a  period  of  not 
less  than  one  nor  more  than  twenty  days.  These  rooms  and  their  furnish- 
ings must  be  subject  to  the  approval  of  the  commission,  and  each  person  hav- 
ing charge  and  control  of  any  such  hospital  or  rooms  and  their  furnishings, 
must  allow  the  commission  to  make  such  investigations  thereof  as  it  may  at  any 
time  deem  necessary.  Nothing  in  this  section  must  be  construed  to  mean  that 
insane  persons  may  not  be  detained,  cared  for,  boarded,  and  treated,  by  and 
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with  the  consent  of  the  commission,  in  their* own  homes,  or  homes  of  their  rela- 
tives or  friends,  or  in  a  licensed  private  hospital. 

Hfstory:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  502. 

§  2167a.  WEDICAL  EXAMINERS.  The  superior  judge  of  each  county,  or 
city  and  county,  may  grant  certificates  in  accordance  with  the  form  prescribed 
by  the  commission,  showing  that  the  persons  named  therein  are  reputable  phy- 
sicians and  graduates  of  incorporated  medical  colleges,  and  have  been  in  active 
practice  of  their  profession  at  least  five  years,  and  when  certified  copies  of  such 
certificates  have  been  filed  with  the  commission,  the  persons  therein  named 
become  known  as  '^ medical  examiners,"  and  there  must  at  all  times  be  at  least 
two  such  medical  examiners  in  each  county. 

History:     Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  502. 

§2168.    OHABOES   OF  INSANITY,   AND   PROCEEDINOS   THEREON. 

Whenever  it  appears  by  aflSdavit  to  the  satisfaction  of  a  magistrate  of  a  county, 
or  city  and  county,  that  any  person  therein  is  so  far  disordered  in  his  mind  as 
to  endanger  health,  person,  or  property,  he  must  issue  and  deliver  to  some 
peace  oflScer,  for  service,  a  warrant  directing  that  such  person  be  arrested  and 
taken  before  a  judge  of  the  superior  court  of  the  county,  for  a  hearing  and 
examination  on  such  charge.  Such  ofScer  must  thereupon  arrest  and  detain 
such  person  until  a  hearing  and  examination  can  be  had,  as  hereinafter  pro- 
vided. 

[Copy  must  be  served.]  At  the  time  of  the  arrest  a  copy  of  said  affidavit  and 
warrant  of  arrest  must  be  personally  delivered  to  said  person.  He  must  be 
taken  before  a  judge  of  the  superior  court,  to  whom  said  affidavit  and  warrant 
of  arrest  must  be  delivered  to  be  filed  with  the  clerk. 

[Accused  must  be  informed  of  his  rights.]  The  judge  must  then  inform  him 
that  he  is  charged  with  being  insane,  and  inform  him  of  his  rights  to  make  a 
defense  to  such  charge  and  produce  any  witnesses  in  relation  thereto. 

The  judge  must  by  order  fix  such  time  and  place  for  the  hearing  and  exam- 
ination in  open  court  as  will  give  reasonable  opportunity  for  the  production 
and  examination  of  witnesses.  Said  order  must  be  entered  in  the  minutes  of 
the  court  by  the  clerk  and  a  certified  copy  of  the  same  served  on  such 
person. 

[Service  of  notice  on  relatives.]  The  judge  may  also  order  that  notice  of 
the  arrest  of  such  person  and  of  the  hearing  on  the  said  charge  of  insanity  be 
served  on  such  relatives  of  said  person  known  to  be  residing  in  the  county, 
M  the  court  may  deem  necessary  or  proper. 

Hrstory:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats,  and 
AmdtB.  1903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  502. 

§2169.    ATTENDANCE   AND   EXAMINATION   OF   WITNESSES.    The 

superior  judge  may,  for  any  hearing,  issue  subpoenas  and  compel  the  attendance 
of  witnesses  and  must  compel  the  attendance  of  at  least  two  medical  examiners, 
^to  must  hear  the  testimony  of  all  witnesses,  make  a  personal  examination  of 
the  alleged  insane  person,  and  testify  before  the  judge  as  to  the  result  of  such 
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examination,  and  to  any  other  pertinent  facts  within  their  knowledge.  The 
judge  must  also  cause  to  be  examined  before  him  as  a  witness,  any  other  person 
whom  he  has  reason  to  believe  has  any  knowledge  of  the  mental  condition  of 
the  alleged  insane  person  or  of  his  financial  condition  or  that  of  the  persons 
liable  for  his  maintenance.  The  alleged  insane  person  must  be  present  at  the 
hearing,  and  if  he  has  no  attorney,  the  judge  may  appoint  an  attorney  to 
represent  him. 

Hfstory:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and 
Amtds.  1903,  pp.  502-503. 

§  2170.  OEETIFICATE  OF  EZAHINEBS.  If  the  medical  examiners,  after 
making  the  examination  and  hearing  the  testimony,  believe  such  person  to  be 
dangerously  insane,  they  must  make  a  certificate,  under  their  hand,  showing 
as  nearly  as  possible : 

1.  That  such  person  is  so  far  disordered  in  his  mind  as  to  endanger  health, 
person,  or  property ; 

2.  The  premonitory  symptoms,  apparent  cause  or  class  of  insanity,  the  dura- 
tion and  condition  of  the  disease ; 

3.  The  nativity,  age,  residence,  occupation,  and  previous  habits  of  the  person; 

4.  The  place  whence  the  person  came  and  the  length  of  his  residence  in  the 
state. 

Such  certificates  must  be  made  in  the  form  prescribed  by,  and,  if  they  can 
be  had,  upon  blanks  furnished  by  the  general  superintendent  of  the  state 
hospitals. 

Hfstory:   Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  503. 

§  2171.  OBDEE  OF  OOMMITIOSNT.  The  judge,  after  such  examination 
and  certificate  made,  if  he  believes  the  person  so  far  disordered  in  his  mind  as 
to  endanger  health,  person,  or  property,  must  adjudge  him  insane,  and  make 
an  order  that  he  be  confined  in  a  hospital  for  the  care  and  treatment  of  the 
insane,  designated  in  such  order,  and  the  order  must  be  accompanied  by  a 
written  statement  of  the  judge  as  to  the  financial  condition  of  the  insane  person 
and  of  the  persons  legally  liable  for  his  maintenance,  as  far  as  can  be  ascer- 
tained. 

[Duty  of  county  clerk.]  Copies  of  such  order,  of  the  certificate  of  the  exam- 
iners and  of  such  accompanying  statement  must  be  filed  with  the  county  clerk, 
and  said  order  must  be  recorded  by  the  county  clerk  of  the  county  in  which 
such  order  was  made  as  are  other  judgments  of  said  court.  He  shall  also 
keep,  in  convenient  form,  an  index  book,  showing  the  name,  age,  and  sex  of 
the  person  so  ordered  to  be  confined  in  any  such  hospital,  with  the  date  of 
the  order  and  the  name  of  the  hospital  in  which  the  person  is  ordered  to  be 
confined. 

No  fees  must  be  charged  by  the  clerk  for  performing  any  of  the  duties  pro- 
vided for  in  this  section. 

Hfstory:   Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  503. 

§  2172.  EXECXmON  OF  THE  OBDEB  OF  OOMMITMENT.  The  insane 
person,  together  with  certified  copies  of  the  affidavit,  warrant  of  arrest,  and  of 
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the  order  for  hearing  and  examination,  the  order  and  accompanying  statement 
of  the  judge  and  the  certificate  of  the  physicians,  must  be  delivered  to  the 
sheriff  of  the  county,  and  by  him  must  be  delivered  to  the  oflBcer  in  charge  of 
the  hospital  to  which  such  person  is  committed;  but  no  female  insane  person 
shall  be  taken  to  any  hospital  without  the  attendance  of  some  other  female  or 
of  some  relative  of  such  insane  person. 

Hrstory:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  pp.  503-504. 

§  2173.    BIGHT  TO  SEFUSE  TO  RECEIVE  PERSON  COMMITTED.    The 

superintendent  or  person  in  charge  of  any  state  hospital  may  refuse  to  receive 
aDy  person  upon  any  order,  if  the  papers  presented  do  not  comply  with  the 
provisions  of  the  preceding  section. 

Hrstory:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  504. 

§  2174.  JURY  TRIAL.  If  a  person  ordered  to  be  committed,  or  any  friend 
in  his  behalf,  is  dissatisfied  with  the  order  of  the  judge  committing  him,  he 
may,  within  five  days  after  the  making  of  such  order,  demand  that  the  question 
of  his  sanity  be  tried  by  a  jury  before  the  superior  court  of  the  county  in  which 
he  was  committed.  Thereupon  that  court  must  cause  a  jury  to  be  summoned 
and  to  be  in  attendance  at  a  date  stated,  not  less  than  five  nor  more  than  ten 
Hays  from  the  date  of  the  demand  for  a  jury  trial. 

[Procedure.}  At  such  trial  the  cause  against  the  alleged  insane  must  be 
represented  by  the  district  attorney  of  the  county,  and  the  trial  must  be  had 
as  provided  by  law  for  the  trial  of  civil  causes  before  a  jury,  and  the* alleged 
insane  person  must  be  discharged  unless  a  verdict  that  he  is  insane  is  found  by 
at  least  three  fourths  of  the  jury. 

[GMnmitment.]  If  the  verdict  of  the  jury  is  that  he  is  insane,  the  judge 
must  adjudge  that  fact  and  make  an  order  of  commitment  as  upon  the  original 
hearing.  Such  order  must  be  presented,  at  the  time  of  commitment  of  such 
insane  person,  to  the  superintendent  or  person  in  charge  of  the  hospital  to 
which  the  insane  person  is  committed,  and  a  copy  thereof  be  forwarded  by 
such  superintendent  to  the  commission,  and  filed  in  its  office. 

ProoeedingB  under  the  order  must  not  be  stayed,  pending  the  proceedings 
for  determining  the  question  of  sanity  by  a  jury,  except  upon  the  order  of  a 
superior  judge,  with  provision  made  therein  for  such  temporary  care  and 
custody  of  the  alleged  insane  person  as  may  be  deemed  necessary. 

[Bond  for  appearance.]  If  the  superior  judge,  by  the  order  granting  the 
stay,  commits  the  accused  insane  to  the  custody  of  any  person  other  than  a 
peace  officer,  he  may,  by  such  order,  require  a  bond  for  his  appearance  at  the 
trial.  If  a  judge  refuses  to  grant  an  application  for  an  order  of  commitment  of 
an  insane  person  alleged  to  be  dangerous  to  himself  and  others  if  at  large,  he 
iiuist  state  his  reasons  for  such  refusal,  and  any  person  aggrieved  thereby  may 
demand  a  trial  of  the  question  of  the  insanity  of  such  accused  insane,  in  the 
manner  hereinbefore  provided  for  a  jury  trial  when  demanded  by  or  on  behalf 
of  the  accused  insane. 

Hfstory:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  504. 

§2176.  COSTS  OF  PROCEEDINGrS.  The  cost  necessarily  incurred  in 
determining  the  insanity  of  a  poor  or  indigent  person  and  securing  his  admis- 
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sion  into  a  state  hospital,  and  the  expense  of  providing  proper  clothing  for  him 
in  accordance  with  the  rules  and  regulations  adopted  by  the  commission^  is  a 
charge  upon  the  county,  or  city  and  county,  whence  he  is  committed.  Such 
costs  include  the  fees  of  the  medical  examiners  allowed  by  the  judge  ordering 
the  commitment. 

[When  alleged  insane  is  not  poor — Costs.]  If  the  person  sought  to  be  com- 
mitted is  not  a  poor  or  indigent  person,  the  costs  of  the  proceedings  are  a 
charge  upon  his  estate,  or  must  be  paid  by  persons  legally  liable  for  his  main- 
tenance, unless  otherwise  ordered  by  the  judge.  If  the  alleged  insane  person 
is  adjudged  not  to  be  insane,  the  judge  may,  in  his  discretion,  charge  the  costs 
of  the  proceedings  to  the  person  making  the  application  for  an  order  of  com- 
mitment, and  judgment  may  be  entered  against  him  for  the  amount  thereof 
and  enforced  by  execution. 

History:   Enacted  March  26,  1908,  Stats,  and  Amdts.  1903,  pp.  504-505. 


§  2175a.    LIMITATIONS   WITH   RESPECT   TO   IMBECILE   PESSON8. 

No  case  of  idiocy,  imbecility,  epilepsy,  harmless  chronic  mental  unsoundness, 
feeble-mindedness  or  acute  mania  a  potu,  as  such,  shall  be  committed  to  or  con- 
fined in  any  state  hospital  for  the  care  and  treatment  of  the  insane ;  provided, 
when  any  such  person  becomes  insane  he  may  be  committed  to  a  state  hospital 
for  the  insane  as  in  this  act  provided. 

Hrstory:    Enacted  March  26,  1903,  Btats.  and  Amdts.  1903,  p.  505. 

§2176.  LIABILIT7  OF  RELATIVES  AND  GUARDIANS  OF  INSANE 
PERSONS.  The  husband,  wife,  father,  mother,  or  children  of  an  insane  per- 
son, if  of  sufficient  ability,  and  the  guardian  of  his  estate,  if  it  is  sufficient  for 
the  purpose,  must  cause  him  to  be  properly  and  suitably  cared  for  and  main- 
tained, and  must  pay  the  costs  and  charges  of  his  commitment  and  transporta- 
tion to  a  state  hospital  for  the  insane.  The  husband,  wife,  father,  mother,  or 
children  of  an  insane  person,  if  of  sufficient  ability,  or  the  estate  of  such  insane 
person  to  the  extent  it  is  sufficient  for  the  purpose  shall  be  liable  for  the  care, 
support  and  maintenance  of  any  insane  person  in  a  state  hospital  for  the  insane 
to  which  he  has  been  or  may  hereafter  be  committed  or  transferred. 

History:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  505. 

§2177.  INSANE  PERSONS  IN  CARE  OF  THEIR  RELATIVES  OB 
OUARDIANS.  DUTY  OF  THE  OOMHISSION.  The  commission  may  inquire 
into  the  manner  in  which  any  insane  person,  not  confined  in  a  state  hospital,  is 
cared  for  and  maintained ;  and  if,  in  its  judgment,  he  is  not  properly  and  suit- 
ably cared  for,  it  may  apply  to  a  judge  of  the  superior  court  for  an  order  to 
commit  him  to  a  hospital  under  the  provisions  of  this  act.  Such  order  must 
not  be  made  unless  the  judge  finds,  and  certifies  in  the  order,  that  the  insane 
person  is  not  properly  or  suitably  cared  for  by  his  relatives  or  guardian,  or 
that  it  is  dangerous  to  the  public  to  allow  him  to  be  cared  for  and  maintained 
by  such  relatives  or  guardian. 

Hfstory:    Enacted  March  26.  1903,  Stats,  and  Amdts.  1003,  p.  505. 

§  2178.  DXJTIES  OF  DISTRICT  ATTORNEYS.  The  district  attorney  in 
each  county  in  which  an  order  of  commitment  is  made  must,  on  the  filing  of  a 
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copy  of  such  order  with  the  county  clerk,  make  diligent  inquiry  into  the  abil- 
ity of  the  person  committed  to  pay  the  charges  and  costs  of  his  maintenance 
and  care  while  in  a  state  hospital,  and  must  notify  the  secretary  of  the  com- 
mission of  the  result  of  such  inquiry. 

History:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  505. 

§2179.  APPOINTBaENT  OF  GUARDIAN.  In  case  any  person  who  has 
been  or  shall  hereafter  be  committed  to  any  state  hospital  for  the  insane,  shall 
be  or  shall  hereafter  become  the  owner  of  any  property,  real  or  personal,  the 
secretary  of  the  state  commission  in  lunacy,  in  case  such  insane  person  has 
no  guardian,  may  apply  to  a  court  of  competent  jurisdiction  for  the  appoint- 
ment of  a  guardian  of  the  estate  of  such  insane  person.  In  such  application 
the  district  attorney  of  the  county  may  act  as  attorney  for  such  secretary. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  505. 

§  2180.  FIZINO  AMOUNT  TO  BE  PAID  FOR  SUPPORT.  The  monthly 
rate  for  the  care,  support,  maintenance  and  clothing  of  all  insane  patients  at 
state  hospitals  for  the  insane,  where  there  is  liability  to  pay  for  such  care, 
support,  maintenance  and  clothing,  shall  be  fifteen  dollars  per  month  payable 
in  advance ;  provided,  however,  the  medical  superintendent  of  a  state  hospital 
for  the  insane  shall,  on  the  order  of  the  commission,  reduce  or  remit  the  amount 
to  be  paid  by  the  state  or  the  relatives,  as  the  case  may  be,  liable  for  the  care, 
support,  maintenance  and  clothing  of  any  insane  person  committed  thereto 
and  confined  therein,  on  satisfactory  proof  that  said  estate  or  said  relatives, 
as  the  case  may  be,  are  unable  to  pay  the  said  sum  of  fifteen  dollars  per 
month. 

[Claim  may  be  presented  to  executor.]  K  any  insane  person  die  at  any 
time,  while  his  estate  is  liable  for  his  care,  support,  maintenance  and  neces- 
sary clothing  and  other  expenses  at  a  state  hospital,  the  claim  for  such  amount 
as  may  be  due,  may  be  presented  to  the  executor  or  administrator  of  his  estate 
and  paid  in  the  same  manner  as  are  other  debts  and  claims  against  the  estate  of 
a  deceased  person. 

Hfttory:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and 
Amdts.  1903,  pp.  505-506. 

§  2181.    ORDERS  TO  BE  MADE  FOR  PAYMENTS  BY  GUARDIANS.    If 

said  insane  person  has  sufficient  estate  for  the  purpose,  it  shall  be  the  duty  of 
the  guardian  of  his  estate  to  pay  for  his  care,  support,  maintenance  and  neces- 
sary expenses  at  the  hospital  to  the  extent  of  the  estate.  Payment  for  said 
care,  support,  maintenance  and  expenses  may  be  enforced  by  the  order 
of  the  judge  of  the  superior  court  where  said  guardianship  proceedings  are 
pending. 

On  the  filing  of  a  petition  therein  by  the  secretary  of  the  commission,  show- 
ing that  said  guardian  has  failed,  refused  or  neglected  to  pay  for  said  care, 
rapport,  maintenance  and  expenses,  the  court,  by  order,  shall  direct  the  pay- 
ment by  the  guardian.  Such  order  may  be  enforced  in  the  same  manner  as  are 
other  orders  of  the  court. 
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If  there  is  not  at  any  time  sufScient  money  on  hand  in  the  estate  of  said 
insane  person  to  pay  the  claim  of  a  state  hospital  for  the  care,  support,  main- 
tenance and  expenses  of  said  insane  person  therein,  the  court  may,  on  petition 
of  the  guardian  of  the  estate,  or  if  said  guardian  fails,  refuses  or  neglects  to 
apply,  on  the  petition  of  the  secretary  of  the  conmiission,  make  an  order 
directing  the  guardian  to  sell  so  much  of  the  other  personal  or  real  estate  or 
both,  of  said  insane  person  as  may  be  necessary  to  pay  for  the  care,  support, 
maintenance,  clothing  and  expenses  of  said  insane  person  at  said  hospital. 
Prom  the  proceeds  of  such  sale  the  guardian  shall  pay  the  amount  due  for  the 
care,  support,  maintenance,  and  expenses  at  said  hospital,  and  also  such  other 
charges  as  are  allowed  by  law. 

[When  cost  of  maintenance  will  not  be  charged  against  estate.]  Provided, 
however,  payment  for  the  care,  support,  maintenance,  clothing  and  expenses 
of  any  insane  person  at  a  state  hospital  shall  not  be  exacted  when  such  pay- 
ment will,  in  any  case,  where  there  is  a  likelihood  of  such  insane  person  re- 
covering or  being  released  from  said  hospital,  reduce  his  estate  to  that  extent, 
in  the  event  of  his  discharge  from  the  hospital,  he  is  likely  to  become  a  burden 
on  the  community. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  506. 

§  2182.  SXTIT8  AOAINST  RELATIVES.  If  the  insane  person  has  no  estate 
out  of  which  payment  of  the  amount  fixed  by  section  two  thousand  one  hun- 
dred and  eighty  can  be  enforced,  then  his  relatives  made  liable  by  section 
two  thousand  one  hundred  and  seventy-six  may  be  compelled  to  pay  such 
amount  by  actions  against  them,  or  any  of  them,  brought  by  the  commission  as 
in  this  act  provided. 

H [story:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  506. 

§2183.    DUTIES  OF  OFFICERS  RESPEOTINO  INSANE  POOR.   All  peace 

officers  and  other  persons  having  similar  duties  relating  to  the  insane  poor  are 

charged  with  the  duty  of  seeing  that  all  poor  and  indigent  insane  persons 

within  their  respective  municipalities  are  speedily  granted  the  relief  conferred 

by  this  act,  and  when  so  ordered  by  a  superior  judge,  must  see  that  they  are, 

without  unnecessary  delay,  transferred  to  the  proper  state  hospitals  provided 

for  their  care  and  treatment.    Before  sending  a  person  to  any  such  hospital, 

they  must  see  that  he  is  in  a  state  of  bodily  cleanliness  and  comfortably  clothed 

with  new  clothes  in  accordance  with  the  regulations  prescribed  by  the  com- 

TYiission.    It  may  by  order  direct  that  any  person  whom  it  deems  unsuitable 

therefor  shall  not  be  employed  as  an  attendant  for  such  insane  person.    After 

the  patient  has  been  delivered  to  the  proper  officers  of  the  hospital,  the  care 

and  custody  of  the  county  or  municipality  from  which  he  is  sent,  cease. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and 
Arndts.  1903,  p.  507. 

§  2184.  HOMEOPATHIC  TBEATBSENT.  When  the  relatives,  friends,  or 
PTuardians  of  an  insane  person  desire  him  to  receive  homeopathic  treatment, 


T'lt.TyCk.I.]  INSANE    SOJLDIKRS,    BTG«— TRANSFER*  (827)     99  2185-21S7 

he  may  be  committed  to  the  southern  California  state  hospital  from  any  county 
of  the  state,  in  the  discretion  of  the  judge  granting  the  order  of  commitment, 
if  the  crowded  condition  of  that  hospital  does  not  preclude  his  admission  to 
the  detriment  of  other  patients. 

History:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  507. 

§  2185.  ADMISSIONS  UNDER  SPECIAL  AGREEMENTS.  Except  as  in 
this  chapter  provided  all  patients  admitted  to  a  state  hospital  shall  be  duly 
committed  thereto  and  shall  be  subject  to  the  general  rules  and  regulations  of 
the  hospital.  The  medical  superintendent  may,  with  the  approval  of  the  board 
of  managers,  enter  into  a  special  agreement,  secured  by  a  properly  executed 
bond,  with  the  relatives,  guardian  or  friend  of  any  patient  therein,  for  his 
care,  support,  maintenance  or  other  expenses  at  the  hospital;  said  agreement 
and  bond  shall  be  to  the  people  of  the  state  of  California  and  action  to  enforce 
the  same  may  be  brought  thereon  by  the  commission.  All  bills  due  under  the 
provisions  of  this  section  shall  be  collected  monthly.  But  no  patient  must  be 
permitted  to  occupy  more  than  one  room  in  any  state  hospital,  nor  must  any 
patient,  his  guardian,  friends  or  relatives,  be  permitted  to  pay  for  his  care  and 
treatment  therein,  a  sum  greater  than  ten  dollars  per  week. 

Hfatory:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  507. 

§  2185a.    ADMISSION  OF  INSANE  SOLDIERS  AND  SAILORS.    The  com 

mission  may  authorize  the  medical  superintendent  of  any  state  hospital  for  the 
insane  to  admit  thereto  any  insane  soldier  or  sailor  in  the  service  of  the  United 
States,  provided  there  is  room  therein,  on  such  terms  as  may  be  agreed  upon 
between  the  medical  superintendent  of  the  hospital  and  the  properly  authorized 
agents,  officers  or  representatives  of  the  United  States  governmopt,  and  ap- 
proved by  the  commission. 

History:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  507. 

§2186.    SUPERINTENDENT'S  DUTY  TO  EXAMINE  NEW  PATIENTS. 

Every  superintendent,  or  person  in  charge  of  a  state  hospital,  must,  within 
three  days  after  the  reception  of  a  patient  or  patients,  make  or  cause  to  be 
made  a  thorough  physical  and  mental  examination  of  such  patient  or  inmate, 
and  state  the  result  thereof,  on  blanks  prepared  and  exclusively  set  apart  for 
that  purpose.  He  must  also  make,  or  cause  to  be  made,  from  time  to  time, 
examination  of  the  mental  state,  bodily  condition,  and  medical  treatment  of 
such  patient  or  inmate,  in  such  manner,  and  state  its  results,  upon  such  blank 
forms,  as  shall  be  approved  by  the  commission,  during  the  time  such  patient 
or  inmate  remains  under  his  care,  and  in  the  event  of  the  death  or  discharge 
of  such  person,  he  must  state,  upon  such  blank  forms,  the  circumstances 
thereof,  and  make  such  examinations  at  such  other  intervals  of  time  and  in 
such  form  as  may  be  required  by  the  commission. 

History:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  pp.  507-508.  . 

§  2187.  TRANSFER  OF  PATIENTS.  1.  When  the  building  of  any  state 
hospital  becomes  overcrowded  with  patients  or  inmates,  or  the  number  of  build- 
ings  IS  reduced  by  fire,  or  other  casualties,  or  for  other  sufficient  cause,  the 
commission  may,  in  its  discretion,  cause  the  transfer  of  patients  or  inmates 
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therefrom  or  direct  that  patients  or  inmates  required  to  be  sent  thereto,  be 
transferred  to  another  state  hospital,  where  they  can  be  conveniently  received, 
or  make,  in  emergencies,  temporary  provision  for  their  care,  preference  to  be 
given  in  such  transfer  to  a  hospital  in  an  adjoining  rather  than  a  remote  dis- 
trict. The  expense  of  such  transfer  is  chargeable  to  the  state,  and  the  bills  for 
the  same,  when  approved  by  the  commission,  must  be  paid  by  the  treasurer  of 
state  on  the  warrant  of  the  controller,  out  of  any  moneys  provided  for  the  care 
or  support  of  the  insane. 

2.  Patients  may  be  transferred  at  the  request  of  relatives  or  friends;  pro- 
vided, there  is  room  in  the  hospital  to  which  transfer  is  sought,  but  in  case  of 
transfers  made  as  last  provided  the  expense  of  such  transfers  shall  be  paid  by 
such  relatives  or  friends;  provided,  further,  that  transfers  as  last  provided, 
shall  not  be  made  unless  the  consent  of  the  commission  and  the  medical  super- 
intendents of  the  hospitals  from  which  and  to  which  said  transfer  is  to  be  made 
be  obtained. 

3.  [Inmates  of  home  for  feeble-minded  may  be  transferred.]  The  commis- 
sion, when  it  deems  it  necessary,  may  transfer  any  inmate  of  the  home  for 
feeble-minded  for  care  and  treatment  to  a  state  hospital  for  the  insane  for  care 
and  treatment  therein  and  the  counties,  guardian,  relatives  or  friends  of  such 
inmate  shall  be  liable  for  his  care,  support  and  maintenance  in  said  hospital 
for  the  insane  in  the  same  manner  and  to  the  same  extent  as  under  the  com- 
mitment or  terms  of  admission  of  said  inmate  to  said  home.  The  commission, 
when  it  deems  it  necessary,  may  transfer  any  patient  in  any  state  hospital  for 
the  insane  to  the  said  home  for  care  and  treatment  therein.  The  estate,  rela- 
tives or  friends  of  such  patient  shall  be  liable  for  the  care,  support  and  main- 
tenance of  such  patient  at  the  said  home  in  the  same  manner  and  to  the  sami; 
extent  as  at  said  hospital  from  which  said  patient  was  transferred. 

History:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  508. 

§  2188.  HABEAS  CORPUS.  Any  one  in  custody  as  an  insane  or  incompe- 
tent person  is  entitled  to  a  writ  of  habeas  corpus,  upon  a  proper  application 
made  by  the  commission,  by  such  person,  a  relative  or  friend  in  his  behalf  to  the 
superior  judge  of  the  county  in  which  the  hospital  is  located.  Upon  the  returo 
of  such  writ,  the  fact  of  his  insanity  or  incompetency  must  be  inquired  into  and 
determined.  The  medical  history  of  such  person  as  it  appears  in  the  clinical 
records,  must  be  given  in  evidence,  and  the  superintendent  in  charge  of  the 
state  hospital  wherein  such  person  is  held  in  custody,  and  any  other  person, 
must  be  sworn  touching  the  mental  condition  of  such  person. 

Hfstory:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  pp.  508-509. 

§  2189.    STATE  HOSPITALS,  DISCHABGE  OF  PATIENTS  FROM.    The 

superintendent  of  a  state  hospital  on  filing  his  written  certificate  with  the 
secretary  of  board  of  managers,  may  discharge  any  patient,  except  one  held 
upon  an  order  of  a  court  or  judge  having  criminal  jurisdiction  in  an  action  or 
proceeding  arising  out  of  a  criminal  action  or  proceeding  arising  out  of  a 
criminal  oflfense,  at  any  time,  as  follows : 

1.  A  patient  who,  in  his  judgment,  has  recovered ; 

2.  Any  patient  who  is  not  recovered,,  but  whose  discharge,  in  the  judgment 
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of  the  snperintendenty  will  not  be  detrimental  to  the  public  welfare,  or  injurious 
to  the  patient. 

[Superintendent  may  refuse  to  discharge.]  The  medical  superintendent 
may,  when  he  deems  it  adyisable,  refuse  to  discharge  any  patient  as  improved, 
unless  the  guardian,  friends  or  relatiyes  of  such  patient  shall  satisfy  such 
medical  superintendent  that  they  are  financially  able  and  willing  to  properly 
care  for  such  patient  after  his  discharge. 

[Superior  judge  may  order  discharge.]  When  the  superintendent  is  un- 
willing to  certify  to  the  discharge  of  an  unrecovered  patient,  upon  request,  and 
so  certifies  in  writing,  giving  his  reasons  therefor,  any  superior  judge  of  the 
county  in  which  the  hospital  is  situated  may,  upon  such  certificate,  and  an 
opportimity  of  a  hearing  thereon  being  accorded  the  superintendent,  and  upon 
other  proofs  as  may  be  produced  before  him,  direct,  by  order,  the  discharge  of 
such  patient,  upon  such  security  to  the  people  of  the  state  as  he  may  require 
for  the  good  behavior  and  maintenance  of  the  patient. 

The  certificate  and  the  proof,  and  the  order  granted  thereon,  must  be  filed 
in  the  clerk's  office  of  the  county  in  which  the  hospital  is  situated,  and 
a  certified  copy  of  the  order  in  the  hospital  from  which  the  patient  is 
discharged. 

3.  [Parole  of  patient.]  The  superintendent  may  grant  a  parole  to  a  patient, 
Dot  exceeding  thirty  days,  under  general  conditions  prescribed  by  the  com- 
mission. 

4.  [Patient  redelivered  to  sheriff.]  A  patient  committed  to  a  hospital  under 
the  provisions  of  chapter  six,  title  ten,  part  two,  of  the  Penal  Code,  must,  upon 
the  certificate  of  the  superintendent  that  such  person  has  recovered,  approved 
by  the  superior  judge  of  the  county  from  which  the  patient  was  committed,  be 
redelivered  to  the  sheriff  of  such  county,  and  dealt  with  as  provided  for  by 
said  chapter  six  of  the  Penal  Code. 

5.  [Discharge  of  patient  on  order  of  commission — Betum  to  county.]  The 
medical  superintendent  of  a  state  hospital  may  on  his  own  motion  and  must  on 
the  order  of  the  commission,  discharge  any  patient  who  is  not  insane,  or  because 
he  is  not  a  proper  case  for  treatment  therein,  or  because  such  patient  is  a  case 
of  idiocy,  imbecility,  chronic  harmless  mental  unsoundness  or  acute  mania  a 
potu.  Such  person,  when  discharged,  shall  be  returned  to  the  county  from 
which  he  was  committed  at  the  expense  of  said  county.  When  such  person  is 
a  poor  and  indigent  person  he  shall  be  delivered  to  the  sheriff  of  the  county 
who  must  take  the  necessary  steps  for  the  care  of  such  person. 

When  such  person  is  a  poor  and  indigent  person  he  shall  be  cared  for  by  such 
county  as  are  other  indigent  poor,  and  it  is  hereby  made  the  duty  of  the 
hoard  or  officer  or  officers  having  charge  of  the  place  where  other  poor  and 
indigent  persons  are  kept  by  the  county  to  receive  such  discharged  patients 
therein. 

[Conditions  on  recommitment.]  When  any  person  is  discharged  from  any 
state  hospital  as  is  last  herein  provided  he  shall  not  be  again  committed  to  any 
state  hospital  for  the  insane  unless  permission  for  such  recommitment  be  first 
obtained  from  the  medical  superintendent  thereof.  Said  medical  superin- 
tendent shall  refuse  to  receive  such  person  on  such  recommitment  unless  such 
permission  is  obtained  as  herein  nrovided. 


{8  2190-2191      (680)         CLOTHINQ--&SGAPBS — NON-RBSIOBNT    PATIBNTS.  |Pt.  III. 

6.  [Certificate  of  discharge  filed— Recording.]  When  any  person  is  dis- 
charged as  recovered  from  a  state  hospital  a  copy  of  the  certificate  of  discharge 
duly  certified  by  the  secretary  of  the  board  of  managers,  may  be  filed  for  record 
with  the  clerk  of  the  superior  court  of  the  county  from  which  said  person  was 
committed.  The  clerk  shall  record  the  same  in  a  book  kept  for  that  purpose  and 
shall  keep  an  index  thereof.  No  fees  shall  be  charged  by  the  clerk  for  perform- 
ing such  duties. 

[Copy  of  certificate  as  evidence.]  Such  certified  copy  of  such  certificate  and 
the  record  of  the  same  shall  have  the  same  legal  effect  as  the  original,  and  if 
no  guardian  has  been  appointed  for  such  person  as  provided  by  sections  seven- 
teen hundred  and  sixty-three  and  seventeen  hundred  and  sixty-four  of  the 
Code  of  CSvil  Procedure,  such  certificate,  duly  certified  copies  thereof  and 
such  record  thereof  shall  have  the  same  legal  force  and  effect  as  a  judgment 
of  restoration  to  capacity  made  under  the  provisions  of  section  seventeen  hun- 
dred and  sixty-six  of  the  Code  of  Civil  Procedure. 

[Patient  defined.]  The  term  patient  as  used  in  subdivisions  one,  two,  three 
and  six  of  this  section  shall  be  regarded  as  referring  to  and  including  inmates 
of  the  home  for  the  feeble-minded. 

Hfstory:  Enacted  March  26,  1903.  Stats,  and  Amdts.  1903,  pp.  509-510; 
amended  March  18,  1905,  Stats,  ana  Amdts.  1905,  pp.  174-176;  In  effect 
immediately. 

1.  Applied,  cited,  construed,  referred  to.  PKRSOlf  HAD  BBBN  IMPROPERLY  COM- 

2.  Discharge   on   ground   that  insane  inmate      MITTED    overrules    or    nullifies    order   of 

has  recovered.  commitment  and   leaves   person   committed 

3.  Same — That   person   has  been   improperly      In  same  status,  as  to  capacity  to  sue,  thai 

committed.  he  was  in  before  he  was  committed. — Kel- 

4.  Power  to  discharge  inmate.  loss  vs.  Cochran,  87  Cal.  192,  198.  25  Pac. 
1.     APPLIED,  CITED,  CONSTRUED,  RE-       ^^^'  *'^'^»  12  U  R.  A.  104. 

VERRED  TO,  etc.,  in:  Kelloser  vs.  Cochran.  4.     POWER  TO  DISCHARGE  AW  INMATE 

87  Cal.  192,  198,  26  Pac.  Rep.  677,  12  L..  R.  A  of  an  insane  asylum  is  solely  in  officers  of 

104  (construed).  asylum    upon    two    grounds    only:     1.  That 

3.     DISCHARGE  ON  GROUND  THAT  IN-  insane    inmate    has    recovered.      2.  That  he 

SANE  INMATE   HAS   RECOVERED   is   ad-  has    been    Improperly    committed. — ^Kello^g 

judlcated     by     competent     authority     that  vs.  Cochran.   87  Cal.   192.  198.   25  Pac.  Rep 

person   had  recovered   from   Insanity. — Kel-  B77,  12  L.  R.  A  104. 

logg  vs.   Cochran.   87   Cal.  192,   198.   26   Pac  Aa  to  revtoratlom  to  eapaelty  of  penma 

Rep   677   12  L.  R.  A.  104.  adjndiped  to  be   Inaaiie,   see   Stats.    1901,  p^ 

S.'    DISCHARGE      ON      GROUND      THAT  «S9;   HENNING'S   6BNBRAI.   LAWS  p.  61S. 

§  2190.  CLOTHINQ  OP  DISCHAEGED  PATIENTS.  No  patient  or  inmate 
must  be  discharged  from  a  state  hospital  without  suitable  clothing  adapted  to 
the  season  in  which  he  is  discharged ;  and,  if  it  cannot  otherwise  be  obtained, 
the  steward  must,  upon  the  order  of  the  superintendent,  furnish  the  same  and 
money,  not  exceeding  twenty-five  dollars,  to  defray  his  necessary  expenses  until 
he  can  reach  his  relatives  or  friends,  or  find  employment  to  earn  a  subsistence. 

History:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1003,  p.  510. 

§  2190a.  ESCAPED  PATIENTS.  When  any  patient  or  inmate  has  escaped 
from  any  state  hospital  it  shall  be  the  duty  of  the  sheriff  of  any  county  in  which 
he  may  be  found,  to  arrest  said  patient  or  inmate  and  deliver  him  to  any  person 
authorized  by  the  medical  superintendent  to  receive  him. 

History:    Enacted  March  26,  1003,  Stats,  and  Amdts.  1903,  p.  510. 

§2191.  STATE  HOSPITALS;  COMMITMENT  OP  PERSON  A  HOH- 
RESIDENT.      RETURN    OP    TO    STATE    OR    COUNTRY    WHERE  HE 
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BHiONOS.  If  any  order  is  issued  by  any  judge  committing  to  a  state  hospital 
a  poor  or  indigent  person  who  has  (not  been  a  legal  resident  of  this  state  for  a 
period  of  at  least  one  year),  the  commission  may  in  its  discretion  return  said 
person,  either  before  or  after  his  admission  to  the  state  hospital,  to  the  country 
or  state  to  which  he  belongs,  and  for  such  purpose  may  expend  as  much  of  the 
money  appropriated  for  the  care  of  the  insane  or  incompetent  as  may  be  neces- 
sary, subject  to  the  approval  of  the  state  board  of  examiners.  The  medical 
superintendent  of  a  state  hospital  is  required  to  immediately  notify  the  com- 
mission if  there  is  any  question  as  to  the  propriety  of  the  commitment  or  deten- 
tion of  any  person  received  at  such  hospital,  and  said  commission  upon  such 
notification  shall  inquire  into  the  matter  presented  and  take  such  action  as  may 
be  deemed  proper  in  the  premises. 

HFstory:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  pp.  510-511; 
amended  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  228-229. 

§  2192.  COMMITMENTS  OF  INCOMPETENTS  OTHEB  THAN  INSANE 
PEKSONS.  Whenever  any  parent,  guardian,  or  other  person  charged  with 
the  support  of  an  imbecile  or  feeble-minded  person,  or  any  idiot,  or  epileptic 
who  is  not  insane,  desireis  him  to  be  admitted  into  the  home  for  feeble-minded, 
he  may  petition  the  superior  court  of  the  county  in  which  he  resides,  for  an 
order  admitting  such  person  to  such  hospital. 

[Duty  of  judge.]  The  judge  must  inquire  into  the  condition  or  status  of 
such  person,  and  if  he  finds  him  to  be  an  imbecile,  feeble-minded  person,  idiot 
or  epileptic,  and  that  he  has  been  a  resident  of  the  state  for  one  year  next  pre- 
ceding the  presentation  of  the  petition,  such  judge  must  make  an  order  that  he 
be  received,  maintained,  and  educated  in  such  hospital,  and  on  the  presentation 
of  such  order  the  superintendent  must  receive  him  therein,  if  the  hospital  is  not 
already  full,  or  the  fund  available  for  its  support  exhausted ;  but  the  imbecile, 
feeble-minded  person,  idiot,  or  epileptic,  need  not  be  received  if,  in  the  judg- 
ment of  the  management  of  the  hospital  or  the  commission,  he  is  not  a  suitable 
subject  for  admission  thereto. 

[Financial  condition  of  parent.]  The  judge  must  inquire  into  the  financial 
condition  of  the  parent,  guardian,  or  other  person  charged  with  the  support  of 
any  such  person,  and  if  he  finds  him  able,  in  whole  or  in  part,  to  pay  its  ex- 
penses at  such  hospital,  he  must  make  a  further  order  requiring  such  parent, 
Sfuarrlian,  or  other  person  charged  with  the  support  of  such  person  to  pay  to  the 
hospital  at  stated  periods  such  sums  as,  in  the  opinion  of  the  judj^e,  are  proper 
during  such  time  as  the  person  may  remain  in  such  hospital.  This  order  may  be 
enforced  by  such  further  orders  as  the  judge  deems  necessary,  and  may  bo 
varied,  altered,  or  revoked  in  his  discretion,  and  the  board  of  managers  may, 
with  the  approval  of  the  commission,  cause  the  peremptory  discharge  of  any 
person  who  has  been  an  inmate  or  patient  for  the  period  of  one  month. 

[Payment  l^  county.]  For  each  child  or  other  person  committed  to  sucli 
home,  the  judge  must  make  such  orders  as  are  requisite  to  secure  the  payment, 
by  the  county  from  which  he  is  committed,  to  the  state  treasury,  of  the  sum  of 
ten  dollars  monthly  for  and  during  each  month,  or  part  of  month,  such  person 
so  committed  remains  an  inmate  of  the  hospital,  but  in  the  absence  of  such 
order,  or  unless  otherwise  specially  set  forth  therein,  the  signing  and  delivery 


i 


88S10S-S1M     (5SS)  HVCOMPBTBlfTS,  SUPPORT  OF,  ETC.— TBNVRIB.  |Pt.IU. 

by  the  judge  of  a  commitment  is  prima  facie  evidence  of  the  intent  that  the 
payment  of  such  monthly  support  shall  be  a  charge  against  the  county,  or  city 
and  comity,  from  which  the  commitment  was  made. 

Hfttory:    Enacted  March  26,  1903,  Stats,  and  AmdtB.  1903,  p.  511. 

§2193.  MONEYS  RECEIVED  FROM  COXTNTIES  FOR  SUPPORT  OF 
INCOMPETENTS.  All  moneys  received  from  comities  for  the  support  pf  the 
inmates  of  the  home  for  feeble-minded  shall  be  used  for  the  payments  of  all 
claims  for  the  general  support  and  maintenance  of  the  hospital  and  the  inmates 
therein,  except  for  salaries,  wages,  contingent  expenses  of  the  officers,  and 
expenses  for  supplies,  buildings,  improvements  and  other  expenditures,  the  cost 
of  which  are  defrayed  from  the  contingent  fund. 

[Duty  of  county  auditor  and  treasurer.]  Each  county  auditor  must  include 
in  his  state  settlement  report  rendered  to  the  controller  in  the  months  of  May 
and  December  the  amount  due  the  state  under  this  act  by  reasons  of  commit- 
ments to  the  home  for  feeble-minded ;  and  the  county  treasurer,  at  the  time  of 
the  settlement  with  the  state  in  such  months,  must  pay  to  the  state  treasurer, 
upon  the  order  of  the  controller,  the  amounts  found  to  be  due  to  the  state  by 
reason  of  the  commitments  herein  referred  to. 

Hrttory:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and 
Admts.  1903,  pp.  511-512. 

§2194.    ADMISSIONS   OF   INOOMPETENTS   BY   AGREEMENT.     The 

board  of  managers,  when  the  accommodations  of  the  home  for  feeble-minded 
permit,  if  such  action  does  not  conflict  with  the  interests  or  welfare  of  com- 
mitted cases  or  applicants  awaiting  admission,  may  admit,  for  any  stated 
period  of  time,  without  judicial  commitment,  such  persons  as  are  before  and 
hereinafter  specified  as  eligible  for  admission,  upon  such  terms  of  special  pay- 
ment, gift,  bequest,  donation,  legacy,  transfer  of  real  or  personal  property,  or 
other  lawful  procedure,  as  may  appear  to  them  to  be  to  the  best  interests  of 
the  state,  and  may  further  secure  to  the  said  home  for  the  time  such  persons 
so  admitted  are  inmates  of  the  home  such  revenue  or  compensation  as  fnlly 
covers  the  actual  cost  of  [to]  the  home  for  all  care,  treatment,  education,  and 
support  therein  involved.  The  moneys  received  for  the  use  of  the  hospital  as 
in  this  chapter  provided  shall  be  paid  into  thi  contingent  fund  of  the  hospital 
and  may  be  expended  by  the  managers  as  is  provided  in  section  twenty-one 
hundred  and  fifty-eight  relating  to  the  contingent  funds  of  state  hospitals. 
Actions  to  recover  the  amounts  due  under  this  section  may  be  brought  by  the 
commission  in  the  manner  provided  by  section  twenty-one  hundred  and  ninety- 
seven  of  this  chapter. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stata.  and 
Amrlts.  1003,  p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and 
AmdtB,  1903,  p.  512. 

§  2185.  TERMS  OF  LIFE  TENXTBE.  Nothing  in  this  chapter  contained 
interferes  with  or  affects  the  status  of  such  inmates  as  may  now  be  in  the 
home  for  feeble-minded  under  terms  of  life  tenure,  or  such  other  inmates  as 
may  be  deemed  by  the  management  self-supporting  by  the  value  of  their  labor, 
or  who  may  pay  in  whole  or  in  part  such  sums  as,  in  the  judgment  of  the  man- 
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agement,  coyer  the  cost  of  their  support.  For  all  cases  the  commission  is 
authorized  and  directed  to  secure  from  the  proper  ofiKcers  of  the  several  coun- 
ties whence  the  inmates  were  committed  or  received,  such  arrangements  for 
commitment  under  the  terms  of  this  act  as  may  prevent  such  inmates  becoming 
a  sole  charge  upon  the  state;  and  the  commission  is  further  authorized  to  dis- 
charge at  its  discretion,  any  person  whose  support  is  unprovided  for  by  the 
terms  of  this  chapter. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats,  and 
Amdts.  ]903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  512. 

§2196.  PRIVATE  HOSPITALS.  No  person,  association,  or  corporation, 
must  establish  or  keep  an  institution  for  the  care,  custody,  or  treatment  of  the 
insane,  alleged  insane  or  other  incompetent  persons  referred  to  in  this  act  for 
compensation  or  hire,  without  first  obtaining  a  license  therefor  from  the  com- 
mission. Every  application  for  such  license  must  be  accompanied  by  a  plan  of 
the  premises  proposed  to  be  occupied,  describing  the  capacities  of  the  buildings 
for  the  uses  intended,  the  extent  and  location  of  grounds  appurtenant  thereto, 
and  the  number  of  patients  proposed  to  be  received  therein,  with  such  other 
information,  and  in  such  form,  as  the  commission  may  require.  The  com- 
mission must  not  grant  any  such  license  without  first  having  made  an  exam* 
ination  of  the  premises  proposed  to  be  licensed. 

[Duty  of  commission.]  It  must  be  satisfied  that  they  are  substantially  as 
d&seribed,  and  are  otherwise  fit  and  suitable  for  the  purposes  for  which  they 
are  designed  to  be  used,  and  that  such  license  should  be  granted.  The  com- 
mission may  at  any  and  all  times  examine  and  ascertain  how  far  a  licensed 
institution  is  conducted  in  compliance  with  the  license  therefor,  and  after  due 
notice  to  the  institution,  and  opportunity  for  it  to  be  heard,  the  commission, 
having  made  a  record  of  the  proceeding  upon  such  hearing,  may,  if  the  inter- 
ests of  the  inmates  of  the  institution  so  demand,  for  just  and  reasonable  cause 
then  appearing,  and  to  be  stated  in  its  order,  amend  or  revoke  any  such 
license  by  an  order  to  take  effect  within  such  time  after  the  service  thereof 
upon  the  license,  as  the  commission  determines. 

[Duty  of  institation.]  The  authorities  of  each  institution  for  insane  per- 
sons or  other  incompetents  must  place  on  file  in  the  office  of  the  institution  the 
recommendations  made  by  the  commissioners,  as  a  result  of  their  visits,  for 
the  purpose  of  consultation  by  such  authorities,  and  for  reference  by  the  com- 
missioners upon  their  visits. 

Every  private  institution  for  the  care  and  treatment  of  insane  or  other  in- 
competent persons  referred  to  in  this  chapter  shall  keep  records  of  every 
person  admitted  thereto,  in  the  same  manner  and  form  prescribed  for  state 
hospitals,  and  shall  furnish  to  the  commission  when  required  the  facts  men- 
tioned in  subdivision  seven  of  section  twenty-one  hundred  and  forty-two.  The 
commission  or  any  member  thereof  may  at  such  times  as  such  commission  or 
commissioners  choose  visit  and  examine  any  hospital  or  institution  caring  for 
and  treating  insane,  alleged  insane,  or  incompetent  persons.  In  making  such 
visits  or  examination,  said  commission  or  any  member  thereof  shall  exprcise 
the  same  powers  as  are  conferred  on  them  by  section  twenty-one  hundred  and 
forty-three  of  this  chapter. 
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[Penalty  tor  conductiiig  without  license.]  If  any  person  or  persons  shall 
carry  on  or  conduct  or  attempt  to  carry  on  or  conduct  an  institution  for  the 
care  or  treatment,  or  for  the  care  and  treatment  of  the  insane  or  alleged  insane, 
or  incompetents  without  first  obtaining  a  license  from  the  state  commission  in 
lunacy,  as  in  this  chapter  provided,  such  person  or  persons  shall  be  deemed 
guilty  of  a  misdemeanor  for  each  violation  of  the  provisions  of  this  section, 
and  on  conviction  thereof  shall  be  punished  by  imprisonment  in  a  county  jail 
not  exceeding  six  months,  or  by  a  fine  not  exceeding  one  thousand  dollars,  or 
by  both  such  fine  and  imprisonment.  The  managing  and  executive  officers  of 
any  corporation  violating  the  provisions  of  this  section  shall  be  liable  under 
the  provisions  of  this  section  in  the  same  manner  and  to  the  same  effect  as  a 
private  individual  violating  the  same. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  485.  Preaent  acction  enacted  March  2^  1903,  Stats,  and 
Amdts.  1903,  pp.  512-513. 

§  2107.  ooBamssioN  m  lunacy  may  bbino  action  to  enforce 

PAYMENT  OF  CEBTAIN  COSTS.  The  commission  may  in  its  own  name 
bring  an  action  to  enforce  payment  for  the  cost  of  determining  the  insanity  of 
any  person  and  securing  his  admission  into  a  state  hospital  when  his  estate  or 
any  person  is  liable  for  the  same,  or  to  recover  for  the  use  and  benefit  of  any 
state  hospital  or  for  the  state  the  amount  due  for  the  care,  support,  laain- 
tenance  and  expenses  of  any  patient  or  inmate  therein,  against  any  county^ 
person,  guardian  or  relative  liable  for  such  care,  support,  maintenance  and 
expenses. 

Hfttory:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and 
Amdts.  1903,  pp.  513-514;  amended  March  18,  1905,  Stata.  and  Amdts. 
1905,  p.  184. 

ConvtmctloB. — ^Thls  section  Implies  power      covered. — Kellogg  vs.  Cochran,  87  CaL  IIS. 
to  determine  whether  or  not  patient  has  re-       198,  26  Pac  Rep.  677.  18  L.  R,  A.  104. 

§2198.  INTEKPRETATION.  The  provisions  of  this  chapter  and  every 
amendment  thereto,  so  far  as  they  are  the  same  as  existing  statntes  or  the 
common  law  must  be  regarded  as  continuations  thereof,  and  not  as  new  en- 
actments. 

Hf story:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  514. 

§2199.  RESEEVATIONS.  No  action  or  proceeding  commenced  before 
this  chapter  or  any  amendments  thereto,  takes  effect,  and  no  rights  accrued  are 
affected  by  its  provisions.  Any  action  or  proceeding  commenced  before  this 
chapter  or  any  amendment  thereto  takes  effect  for  the  enforcement  of  any 
right,  liability  or  obligation  accruing  before  this  chapter  or  any  amendment 
thereto  takes  effect  may  be  maintained  and  prosecuted  to  final  determination 
in  the  manner  and  form  in  which  the  same  was  brought.  After  this  chapter 
takes  effect  all  actions  or  proceedings  brought  for  the  enforcement  of  such 
rights,  liabilities  and  obligations  must  conform  to  the  provisions  of  tins 
chapter  as  far  as  applicable. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and 
Amdts.  1903,  p.  514. 
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§§  2200-2222.  [Repealed  by  act  of  March  26,  1903,  Stats,  and  Amdts.  1903, 
p.  485.] 

CHAPTER  n. 

D1BAF,  DUMB,  AND  BLIND  ASYLUU. 

Artide  I.  General  Provisions,  §§  2236-2244. 

n.  Board  of  Direetors,  SS  2254-2257. 

HL  Principal  Teacher,  §§  2267-2270. 

lY.  Treasurer,  §{2280-2282. 

ARTICLE  L 

GENERAL.  PROVISIONa 

S  2256.    Change  of  name.  S  2240.  Maintenance  of  pupils. 

9  2237.    Objects  of.  S  2241.  Blindness  and  deafness  defined. 

12238.    Who  entitled  to  its  benefits.  §2242.  Geological  cabinet 

i  2239.    Same.      LPerson  not  a  resident  of      §  2243.  Salaries,  how  paid. 

state.]  §  2244.  Approval  and  filing  of  official  bonds. 

§  2236.  CHANGE  OF  NAUE.  The  institution  of  the  deaf  and  dumb  and 
the  blind  located  at  Berkeley  in  Alameda  County  and  heretofore  known  as  the 
dea^  dumb  and  blind  asylum  shall  hereafter  be  .named  and  known  and  desig- 
nated as  the  ''California  institution  for  the  deaf  and  the  blind." 

History:    Enacted  March  20,  1005,  Stats,  and  Amdts.  1005,  p.  488. 

§  2237.    OBJECTS  OF.    The  institution  for  the  deaf  and  the  blind,  located 

at  Berkeley,  Alameda  County,  is  a  part  of  the  school  system  of  the  state,  except 

that  it  shall  derive  no  revenue  from  the  public  school  fund,  and  has  for  its 

object  the  education  of  the  deaf  and  the  blind  who,  by  reason  of  their  infirmity, 

cannot  be  taught  in  the  public  schools.    It  shall  be  known  and  designated  as 

the  California  institution  for  the  deaf  and  the  blind. 

H (story:    Enacted  March  12,  1872;   amended  March  20,  1905,  Stats,  and 
Amdts.  1905,  p.  488. 

§2238.  WHO  ENTITLED  TO  ITS  BENEFITS.  Every  deaf,  dumb,  or 
blind  person,  resident  of  this  state,  of  suitable  age  and  capacity,  is  entitled  to 
an  education  in  this  asylum  free  of  charge. 

History:     Enacted  March  12,  1872. 

§2238.  SAME.  [PERSON  NOT  A  RESIDENT  OF  STATE.]  Such  per- 
sons not  residents  of  this  state  are  entitled  to  the  benefits  of  this  asylum  upon 
paying  to  the  treasurer  thereof  eighty-five  dollars  quarterly  in  advance. 

History:     Enacted  March  12,  1872. 

§  2240.  MAINTENANCE  OF  PUPILS.  If  the  parents  or  guardians  of  any 
pupil  in  the  asylum  for  the  deaf,  dumb,  and  blind  shall  be  unable  to  clothe 
such  child,  the  parent  or  guardian  may  testify  to  such  inability  before  the 
judge  of  the  superior  court  of  the  county  wherein  he  or  she  is  resident,  and  if 
said  judge  is  satisfied  that  the  parent  or  guardian  is  not  able  to  provide  suit- 
able clothing  for  the  child,  he  shall  issue  a  certificate  to  that  effect ;  and  upon 
presentation  of  such  certificate,  it  shall  be  the  duty  of  the  directors  of  said 
asylum  to  clothe  the  child,  the  expenses  to  be  paid  out  of  the  appropriations 
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made  for  the  support  of  the  asylum.    All  pupils  in  the  aaylnm  shall 
tained  at  the  expense  of  the  state. 

History:  Enacted  March  IS,  1872;  amended  March  18,  16T4,  Cod 
Amdts.  1673-4,  pp.  115-116;  April  3,  1880,  Code  Amdts.  1880  (Pol.  pt. 
p.  21. 

§2241.    BLINDNESS  AND  DEAPNESS  DEFINED.     Inability  b; 

of  defective  sight  to  read  ordinary  printed  matter  is  blindness,  and 
to  hear  ordinary  conversation  is  deafness,  within  the  meaoiDg  of  this 
History:     Enacted  March  12,  IS72. 

§  2242.  GEOLOGICAL  CABINET.  The  state  geologist  and  regen 
university  may  make  up  from  duplicate  specimens  under  their  coutn 
logical  cabinet  for  the  use  of  the  as3hini. 

History:     Enacted  March  12,  1S72. 

§  2243.     SALARIES,  HOW  PAID.     The  salaries  mentioned  in  this 

must  he  paid  monthly  out  of  the  moneys  appropriated  for  the  auppoi 
asylum. 

■     History:     Enacted  March  12,  1872, 

§  2244.    APPEOVAL  AND  FILING  OP  OFFICIAL  BONDS.     Th 
bonds  required  by  the  provisions  of  this  chapter  must  be  approvec 
board,  and  filed  and  recorded  in  the  ofRce  of  the  secretary  of  state. 
History:     Enacted  March  12,  1872. 

Am  ia  onclal  lioBdi,  aea  ante  91  34T,  ItT. 
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ARTICLE  n. 

BOARD  OP  DIRBCTORa 

1 2254.  TTnder   control   of  board  of   direct-      §  2256.    Approval  of  estimates  and  drawing 

ors.  of  moneys. 

1 2255.  Powers  and  duties  of  board.  8  2257.    Directors  to  receive  no  salary. 

§  2264.  UNDER  OONTBOL  OF  BOAED  OF  DIBECTOBS.  The  asylum  is 
oiider  the  management  and  control  of  a  board  of  directors,  consisting  of  five 
persons,  appointed  and  holding  their  offices  as  provided  in  title  one  of  part 
three  of  this  code. 

History*.    Enacted  March  12,  1872. 
Am  to  appolBtmeat  and  term  of  olll«e  of  board  of  directors,  see  ante  SS  888,  869. 

§  2266.  POWEBS  AND  DUTIES  OF  BOABD.  The  powers  and  duties  of 
the  board  are  as  follows : 

1.  To  make  by-laws,  not  inconsistent  with  the  laws  of  the  state,  for  their  own 
government,  and  the  government  of  the  asylum. 

2.  To  elect  the  principal  teacher. 

3.  To  elect  a  treasurer  who  shall  not  be  a  member  of  the  board  of  directors. 

4.  To  elect  a  physician  for  the  asylum,  for  the  term  of  two  years,  who  shall 
not  be  a  member  of  the  board  of  directors. 

5.  To  remove,  at  pleasure,  any  teacher  or  employee. 

6.  To  fix  the  compensation  of  teachers  and  employees. 

7.  To  make  diligent  inquiry  into  the  departments  of  labor  and  expense,  tho 
condition  of  the  asylum,  and  its  prosperity. 

8.  To  hold  stated  meetings  at  the  asylum  at  least  once  in  every  three  months. 

9.  To  keep  a  record  of  their  proceedings. 

10.  To  report  to  the  governor  a  statement  of  the  receipts  and  expenditures, 
the  condition  of  the  asylum,  the  number  of  pupils,  and  of  such  other  matters 
touching  the  duties  of  the  board  as  they  deem  advisable. 

History:     Enacted   March   12,   1872;    amended   March   30,   1874,   Code 
Amdts.  1873-4,  pp.  36-37. 

1.  Applied,  cited,  construed,  referred  to.  that  he  is  not  to  be  removed  by  board  or 

2,  3.  Power  to  remove.  otherwise  during  term  prescribed. — Wall  vs. 

4.  "Employees"   construed.  Board    of    Directors,    146    Cal.    468,    471,    78 

Pac.    Rep.    961. 

1.     APPLIED,  CITED,  CONSTRUED,  RE-  4,     ^HE    TERM    <<EMPLOYEES»    used    In 

PERRED  TO,    etc      In:   Wall   vs.    Board   of  ^^^^^  g  ^^Is  section,  giving  power  to  board 

Directors.    145   Cal.    468.   471.   78    Pac    Rep.  t^    f^^   compensation    of   teachers    and   em- 

»51  (subd.  4  construed).  ployees,  includes  power  to  provide  for  com- 

X    POWER  TO  REMOVED— Board  of  dl-  Pensatlon  of  physician. — Wall  vs.  Board  of 

rectors   of    deaf,    dumb    and    blind    asylum  Directors.    146   CaL    468.    471.    78   Pac.    Rep. 

having  elected  physician  has   no  power   to  ^^^* 

remove    him    during    term    prescribed,    nor  A*  *•*  «itabH«blii»  am  Industrial  home  of 

can   It   confer    upon    Itself   such    power    by  mechanical  trades  for  adnlt  blind,  see  Stats. 

Its   own   by-laws.— Wall    vs.    Board   of   Dl-  ^^^'^    P-    l*^'    amended    Stats.    1889    p.    147; 

rectors.  146  Cal.   468.  471.  78  Pac.  Rep.  961.  HENNING'S  GENERAL  LAWS  p.  852. 

An  to  power  of  board  to  nanage  and  in- 

8.     Express  provision  that  physician  shall  vest  bequests,  see  Stats.  1876  p.  686;  HEN- 

be   elected   for    term   of  two   years   implies  NING'S  GENERAL  LAWS  p.  868. 

§2256.    APPBOVAL  OF  ESTIMATES  AND  DBAWING  OF  HONETS.    If 

the  board  approve  the  estimates  made  under  the  provisions  of  section  twenty- 
two  hundred  and  sixty-eight,  it  must  notify  the  controller  of  state,  who  must 
draw  his  warrant  for  the  amount  estimated,  in  three  equal  sums,  payable  to 
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the  board  monthly,  out  of  any  moneys  in  the  state  treasury  appropriated  for 
the  use  of  the  asylum. 

History:     Enacted  March  12,  1872. 

§  2257.    DISEOTOBS  TO  BECEIVE  NO  SALABY.    The  directors  receive 

no  compensation. 

History:    Enacted  March  12,  1872. 


ARTICLE  m. 

PRINCIPAL  TEACHSR. 

§2267.    Qnalifications.  §2269.     Salary. 

§  2268.    Powers  and  duties.  I  2270.    Bond. 

§2267.  QUALIFICATIONS.  The  principal  teacher  must  have  not  less 
than  three  years'  experience  in  the  art  of  teaching  the  deaf,  dumb,  and  blind 

History:     Enacted   March   12,   1872. 

§  2268.  POWERS  AND  DUTIES.  He  is  the  chief  executive  officer  of  the 
asylum,  with  powers  and  duties  as  follows : 

1.  To  superintend  the  grounds,  buildings,  and  property  of  the  asylum; 

2.  With  the  consent  of  the  board  of  directors,  to  fix  the  number  of  and  ap- 
point and  remove  the  assistant  teachers  and  employees; 

3.  To  prescribe  and  enforce  the  performance  of  the  duties  of  the  assistant 
teachers  and  employees; 

4.  To  control  the  pupils  and  prescribe  and  enforce  a  system  of  instruction; 

5.  To  reside  at  the  asylum ; 

6.  To  keep  a  daily  record  of  his  official  acts  in  the  manner  prescribed  by  the 
by-laws; 

7.  To  estimate  quarterly  in  advance  the  expenses  of  the  institution,  and 
report  such  estimate  to  the  board  of  directors ; 

8.  To  make  up  his  annual  accounts  to  the  first  of  July  in  each  year,  and  as 
soon  thereafter  as  possible  report  a  statement  thereof  and  of  the  condition  of 
the  asylum  to  the  board  of  directors. 

History:     Enacted  March  12,  1872. 

Applied,  cited,  eottstmed,  referred  to,  etc.,  in:  WaU  vs.  Board  of  Dfrectora,  Ui 
Cal.  468,  471,  78  Pac.  Rep.   951   (cited). 

§2269.    SALABY.    His   annual  salary  must  not  exceed  three  thousand 

dollars.  History:     Enacted  March  12,  1872. 

§  2270.    BOND.    He  must  execute  an  official  bond  in  the  sum  of  five  thou- 
sand dollars.  History:    Enacted  March  12,  1872. 
A«  t«  ollelal  boBdn,  sea  ants  9  947  et  seq. 
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ARTICLE  IV. 

TRSASUBER. 
S2280.    Duties  of.  §2281.    Salary.  $2282.    Bond. 

§  2280.    DUTIES  OF.    It  is  the  duty  of  the  treasurer : 

1.  To  act  as  secretary  of  the  board  of  directors. 

2.  To  keep  the  accounts  of  the  board  and  of  the  receipts,  expenditures, 
assets,  and  liabilities  of  the  asylum. 

3.  To  report  quarterly  to  the  board  a  statement  under  oath  of  the  receipts 
and  expenditures  of  the  preceding  quarter. 

4.  To  perform  such  other  duties  as  may  be  required  of  him  by  the  by-laws 
of  board  of  directors. 

History:    Enacted  March  12,  1872. 

§2281.  SALABY.  The  annual  salary  of  the  treasurer  shall  not  exceed 
tvvelye  hundred  dollars,  and  shall  be  fixed  by  the  board  of  directors. 

{    History:    Enacted  March  12,  1872;    amended  February  2,  1891,  Stats, 
and  Amdts.  1891,  p.  3. 

§  2282.  BOND.  He  must  execute  an  official  bond  in  the  sum  of  ten  thou- 
sand dollars. 

History:     Enacted  March  12,  1872. 

CHAPTER  IIL 

8TATB  LIBRARY. 

S  2292.    Board  of  tmstees,  and  term  of  office  8  2298.  Books  taken  by  state  officers. 

of.  §  2299.  Liability  for  injury  to  books. 

S  2293.    General  powers  and  duties  of  board.  8  2300.  library  fund. 

12294.    Term  of  office  of  librarian.  §2301.  Library,  time  to  be  kept  open. 

9  2295.    General  duties  of  librarian.  §  2302.  Salary  of  librarian. 

8  2296.    Who  may  take  books.  8  2303.  Salary  of  deputies. 

1 2297.    Books  taken  by  members  of  legisla-  9  2304.  Bond  of  librarian. 

tore.  9  2305.  When  this  chapter  takes  effect. 

§  2292.  BOARD  OF  TRUSTEES^  AND  TEBM  OF  OFFICE  OF.  The  state 
library  is  under  the  control  of  a  board  of  trustees  consisting  of  five  members, 
holding  their  ofl&ces  for  the  term  of  four  years,  and  appointed  by  the  governor 
in  the  following  manner,  to  wit : 

Three  trustees  shall  be  appointed  for  the  full  term  of  four  years,  from  and 
after  the  twenty-eighth  day  of  February,  nineteen  hundred  and  two ;  and  two 
trustees  shall  be  appointed  for  the  term  of  two  years  from  and  after  said  date. 
At  the  expiration  of  the  terms  of  office  of  the  trustees  appointed  as  above  pro- 
vided, their  successors  shall  thereafter  be  appointed  for  the  full  term  of  four 
years.  Appointments  to  fill  vacancies  caused  by  death,  resignation,  or  re- 
moval shall  be  for  the  unexpired  term  only. 

History:    Enacted  March  12,  1872;    amended  February  25,  1899,  Stats, 
and  Amdts.  1899,  p.  30. 

As  to  c«tabU«hm«it  ^f  law  llbraiie«y  see  Am  t«  San  Francisco  law  library,  see  Stats. 

SUts.  1891   p.   430;   amended   Stats.   1895   p.       1869-70  p.  286;  amended  Stats.  1880  p.  194. 
48;  HBKNING'S  GENERAL  ULWS  p.   66S. 

§2293.  GENERAL  POWERS  AND  DUTIES  OF  BOARD.  The  powers 
and  duties  of  the  board  are  as  follows: 


118294,2295      (540)  STATES    LIBRARIAH— TERM    AND    DITTIBS.  tPt.111. 

1.  To  make  rules  and  regulations,  not  inconsistent  with  law,  for  its  govern- 
ment and  for  the  government  of  the  library ; 

2.  To  appoint  a  librarian,  who  must  designate  one  of  his  deputies  as  chief 
deputy ; 

3.  Whenever  necessary,  to  authorize  the  librarian  to  appoint  an  additional 
deputy  and  other  assistants; 

4.  To  sell  or  exchange  duplicate  copies  of  books ; 

5.  To  keep  in  order  and  repair  the  books  and  property  in  the  library; 

6.  To  draw  from  the  state  treasury,  at  aliy  time,  all  moneys  therein  belong- 
ing to  the  library  fund; 

7.  To  prescribe  rules  and  regulations  permitting  persons  other  than  those 
named  in  section  twenty-two  hundred  and  ninety-six,  to  have  the  use  of  books 
from  the  library; 

8.  To  collect  and  preserve  statistics  and  other  information  pertaining  to 
libraries,  which  shall  be  available  to  other  public  libraries  within  the  state 
appljring  for  the  same; 

9.  To  make  to  the  governor,  biennially,  a  report  of  its  transactions. 

Hrstory:    Enacted  March  12,  1872;    amended  February  25,  1899,  Stats, 
and  Arndts.  1899,  p.  80;   March  3,  1903,  Stats,  and  Amdts.  1903,  pp.  81-82. 

§2294.  TERM  OF  OFFICE  OF  LIBBABIAN.  The  librarian  holds  his 
office  for  the  term  of  four  years,  unless  sooner  removed  by  a  unanimous  vote 
of  all  the  trustees.  History:    Enacted  March  12,  1872. 

§  2295.  GENERAL  DUTIES  OF  LIBRARIAN.  It  is  the  duty  of  the 
librarian : 

1.  To  be  in  attendance  at  the  library  during  oflBce  hours. 

2.  To  act  as  secretary  of  the  board  of  trustees,  and  keep  a  record  of  their 
proceedings. 

3.  To  purchase  books,  maps,  engravings,  paintings  and  furniture  for  the 
library. 

4.  To  number  and  stamp  all  books  and  maps  belonging  to  the  library,  and  to 
keep  a  catalogue  thereof. 

5.  To  have  bound  all  books  and  papers  that  require  binding. 

6.  To  keep  a  register  of  all  books  and  property  added  to  the  library,  and  of 
the  cost  thereof. 

7.  To  keep  a  register  of  all  books  taken  from  the  library. 

8.  [Distribute  state  publications.]  To  distribute  to  the  state  university,  to 
the  Leland  Stanford  Junior  University,  to  each  incorporated  college  in  the 
state,  to  each  public  library  therein,  and  to  such  other  literary  and  scientific 
institutions  therein  as  his  judgment  may  dictate,  one  copy  each  of  all  ofiScial 
state  publications,  including  the  laws,  journals  and  appendices  of  the  legisla- 
ture, and  to  establish  and  maintain  with  similar  public  institutions  of  the  gen- 
eral government,  the  other  states,  and  foreign  countries,  a  system  of  exchange 
of  such  state  publications  for  like  official  publications  and  other  valuable  works. 
The  state  librarian  is  empowered  to  make  requisition  upon  the  secretary  of 
state  for  a  sufficient  number  of  such  state  publications,  to  enable  him  to  carry 
out  the  requirements  of  this  subdivision. 

History:     Enacted  March   12,   1872;    amended  March   80,   1874,   Code 
Amdts.  1873-4,  p.  37;    March  3,  1903.  Stats,  and  Amdts.  1903,  p.  82. 


'K^n.  V,  eii.  HI.]  BOOKS — WHO    BNTITLED    TO — LIABILITIES.  (541)     59  2296-2801 

I  £296.  WHO  MAY  TAKE  BOOKS.  Books  may  be  taken  from  the  library 
by  the  members  of  the  legislature  during  the  sessions  thereof,  and  by  other 
state  officers  at  any  time. 

History:    Enacted  March  12,  1872. 

§2297.  BOOKS  TAKEN  BY  MEMBERS  OF  LEGISLATXTBE.  Books 
taken  by  members  of  the  legislature  must  be  returned  at  the  close  of  the 
session ;  and  before  the  controller  draws  his  warrant  in  favor  of  any  member 
of  thp  legislature  for  his  last  week's  salary,  he  must  be  satisfied  that  such 
member  has  returned  all  books  taken  by  him  and  paid  for  any  injuries  thereto. 

History:    Enacted  March   12,   1872. 

§2298.  BOOKS  TAKEN  BY  STATE  OFFICERS.  The  controller,  when 
notified  by  the  state  librarian  that  any  officer  or  employee  of  the  state  for 
whom  he  draws  a  warrant  for  salary  has  failed  to  return  any  book  taken  by 
him  (or  for  which  he  has  given  an  order)  within  the  time  prescribed  by  the 
ruJes,  or  the  time  within  which  it  was  agreed  to  be  returned,  and  which  notice 
shall  give  the  value  thereof,  must,  after  first  informing  said  officer  or  em- 
ployee of  such  notice,  upon  failure  by  him  to  return  the  said  book,  deduct  from 
the  warrant  for  the  salary  of  said  officer  or  employee,  twice  the  value  of  such 
book,  and  place  the  amount  so  deducted  in  the  state  library  fund.  In  case  of 
the  neglect  or  refusal  on  the  part  of  any  officer  or  employee  of  the  state  to 
return  a  book  for  which  he  has  given  an  order  or  a  receipt  or  has  in  his  pos- 
session, the  state  librarian  is  authorized  to  purchase  for  the  library  a  duplicate 
of  said  book,  and  to  notify  the  controller  of  such  purchase,  together  with 
the  cost  of  the  same.  Upon  the  receipt  of  such  notice  from  the  librarian,  the 
controller  must  deduct  twice  the  cost  of  said  duplicate  book  from  the  warrant 
for  the  salary  of  said  officer  or  employee,  and  place  the  amount  so  deducted 
in  the  state  library  fund. 

[Librarian  may  sue  for  recovery  of  books.]  The  state  librarian  is  empow- 
ered to  bring  suit  in  his  official  capacity  for  the  recovery  of  any  book  or  books, 
or  for  three  times  the  value  thereof,  together  with  costs  of  suit,  against  any 
person  having  the  same  in  his  possession  or  being  responsible  therefor.  In  case 
the  librarian  has  purchased  a  duplicate  of  any  book  as  provided  in  this  chap- 
ter, he  is  authorized  to  bring  suit  as  aforesaid  for  three  times  the  amount  so 
expended  for  said  duplicate,  together  with  costs  of  suit. 

History:  Enacted  March  12,  1872;  amended  February  25,  1899,  Stats, 
and  Amdts.  1899,  pp.  30-31;  March  8,  1903,  Stats,  and  Amdts.  1903, 
pp.  82-83. 

§  2299.  LIABILITY  FOB  INJURY  TO  BO^.  KS.  Every  person  who  injures 
or  fails  to  return  any  book  taken  is  liable  to  the  librarian  in  three  times  the 

value  thereof.  History:     Enacted  March  12,  1872. 

§  2300.  LIBRARY  FUND.  The  state  library  fund  consists  of  the  fees  col- 
lected and  paid  into  the  state  treasury  by  the  secretary  of  state  and  surveyor- 
general. 

Hf story:  Enacted  March  12,  1872;  amended  March  30,  1874,  Godo 
Amdts.  1873-4,  p.  88. 

§2301.  LIBRARY,  TIME  TO  BE  KEPT  OPEN.  During  the  session  of 
the  legislature  and  of  the  supreme  court,  the  library  must  be  kept  open  every 
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day  from  nine  o'clock  a.  m.  until  nine  o'clock  p.  m.,  and  at  other  times  during 
such  hours  as  the  trustees  may  direct. 

History:    Enacted  March  12,  1872. 

§  2302.  SALABT  OF  LIBBABIAN.  The  annual  salary  of  the  librarian  is 
three  thousand  dollars. 

History:    Enacted  March  12,  1872. 

§  2303.  SALABT  OP  DEPUTIES.  The  annual  salary  of  each  deputy  is 
eighteen  hundred  dollars. 

History:    Enacted  March  12,  1872. 

§2304.  BOND  OF  LIBBABIAN.  The  librarian  must  execute  an  oScial 
bond  in  the  sum  of  three  thousand  dollars. 

History:    Enacted  March  12,  1872. 
As  to  offlclal  bonds,  see  ante  8  947  et  seq. 

§  2305.    WHEN  THIS  OHAPTEB  TAEJU3  EFFECT.    This  chapter  shall 

be  in  force  and  effect  from  and  after  the  first  day  of  May,  eighteen  hundred 

and  seventy-two. 

History:    Enacted  Marsh  12,  1872. 

'  CHAPTER  IV. 

SUPREMS  COURT  LIBRARY. 

8  2313.    Who  ma  J  use.  §  2315.    Who  may  take  bookfl. 

S  2314.    Librarian,  duties  and  salary.  S  2316.    Fund  for  support  of. 

§  2313.  WHO  HAY  USE.  This  library  is  for  the  use  of  the  justices  and 
counselors  at  law  of  the  supreme  court. 

History:    Enacted  March  12,  1872. 

§2314.  LIBBABIAN,  DUTIES  AND  SALABY.  The  justices  of  the 
supreme  court  are  hereby  authorized  to  appoint  a  librarian  for  the  supreme 
court  library,  who,  under  their  direction,  shall  conduct  its  affairs  and  be  re- 
sponsible for  its  care.  He  shall  receive  the  salary  provided  for  in  section  seven 
hundred  and  thirty-nine  of  this  code. 

Hfstory:    Enacted  March  12,  1872;   amended  March  27,  1897,  Stats,  and 
Amdts.  1897,  p.  209. 

§  2315.  WHO  MAY  TAKE  BOOKS.  Books  may  be  taken  from  this  library 
by  the  justices  of  the  supreme  court.  At  the  request  of  a  counselor  of  the 
court,  the  bailiff  must  take  from  the  library  to  the  court-room  books  for  use  in 
the  argument  of  any  cause. 

History:    Enacted  March  12,  1872. 

§  2316.  FUND  FOB  SUPPOBT  OP.  The  supreme  court  library  fund  con- 
sists of  fees  collected  by  the  clerk  of  the  court,  as  provided  in  section  seven 
hundred  and  fifty-three  of  this  code,  and  is  under  the  control  of  the  court. 
Upon  its  order  the  controller  must,  without  the  approval  of  any  board,  draw 
his  warrant  upon  the  treasurer  for  the  amount  specified,  and  in  favor  of  the 
person  designated  in  such  order,  which  warrant  must  be  paid  out  of  such  fund. 

History:    Enacted  March  12.  1872. 
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CHAPTER  V. 

OTHER  PUBLIC  INSTITUTIONa 


12326.  State  agricultural  society. 

1 2327.  Universitj  of  Calif ornia,  normal  school. 


§  2328.  State  prison. 


§2326.    STATE  AGBICULTUBAL  SOCIETY.    The  powers,  duties,  priyi- 

leges,  and  rights  of  the  California  state  agricultural  society  are  fixed  by  **Aii 

act  to  incorporate  the  state  agricultural  society,  and  to  appropriate  money  for 

its  support,"  approved  May  thirteenth,  eighteen  hundred  and  fifty-four,  and 

the  acts  supplemental  thereto,  approved  March  twelfth,  eighteen  hundred  and 

sixty-three,  and  April  thirteenth,  eighteen  hundred  and  sixty-three. 

History:    Enacted  March  12,  1872. 

As  U  eolleire  •!  asrieoltiiT*  In  UnlTeraltr  of    Callf«nlm    see    HBlf NING^S    GBNBRAL 
LAWS  p.   1486   8  4. 

§  2327.  XTNIVEBSITY  OF  OALIFOBNIA,  NORMAL  SCHOOL.  The  con- 
trol and  management  of  the  University  of  California  and  the  state  normal 
school  are  provided  for  in  title  three,  of  part  three,  of  this  code. 

History:    Enacted  March  12,  1872. 


Aji  i»  mtmte  noniud  sclioobi,  see  ante 
H  1487-1507. 

As  to  mtute  normal  scliool  In  "Lorn  Anselca, 
see  Stats.  1881  p.  91;  HBNNING*9  6BN- 
BRAL  LAIVS  p.   999. 

An  to  state  normal  acliool  In  nortliem 
Callfomla,  see  Stats.  1887  p.  60;  HBlTBnifC^fl 
GElfERAIi   LAWS    p.    1000. 

Afl  to  state  normal  aehool'    In  San  DIeso, 


see  Stats.  1897  p.  14;  HESNNIHG'S  GBN- 
BRAL  liAfVS   p.   1001. 

Aa  to  atate  normal  school  In  San  Fran- 
cisco, see  Stats.  1899  p.  177;  HESNNINO'S 
GBNERAL  IjAWS  p.   1002. 

As  to  state  normal  scbool  In  San  Jose, 
see  Stats.  1869-70  p.  787. 

Ah  to  Unlversltr  of  California,  see  ante 
89  1385-1477. 


§  2328.    STATE  PRISON.    The  control  and  management  of  the  state  prison 
is  provided  for  in  part  three  of  the  Penal  Code. 

History:    Enacted  March  12,  1872. 


As  to  the  avthorlty  of  the  state  board  of 
prison  directors  to  purchase  California 
ktowIbic  hempy  see  Stats.  1901  p.  515; 
HBNUmVG'S   GBNERAL   LAtVS   p.   1299. 

As  to  Crimea  at  state  prison,  and  expenses 
•Bd  costs  of  trial  of  escaped  convicts,  see 
Stats.  1880  p.  42;  HENIflNG'S  GENBRAL 
LAWS    p.    1300. 

As   to   erection    and    ffOTcmment    of    the 
■tate    prisons,     see     Stats.     1889     p.     404; 
amended    Stats.    1905.    pp.    520.    724;    HEN- 
KING'S  GENERAL.  LAWS  p.  1291. 

As  to  emplorment  of  prisoners  In  the 
coBstrnctlon  of  roads  to  state  prisons  at  San 
QaeaHa  and  Folsom,  see  Stats.  1908  p.  127; 
BBNNING'S  GENERAL  JaXWS  p.  1304. 

As  to  erection  and  operation  of  rock* 
crashing  plant   at  state   prison,   see   Stats. 


1895  p.  274;  HENNING'S  GENERAL  LAWS 
p.    1304. 

As  to  establishment  of  fond  for  purchase 
of  Jnte  to  be  mannfactnred  at  state  prison 
at  San  Qnentin,  see  Stats.  1885  p.  53;  HEN- 
NINO'S  GENERAL  LAW^S   p.   1303. 

As  to  llxins  price  and  conditions  of  sale 
of  Jnte  Koods,  see  Stats.  1893  p.  54;  amended 
Stats.  1903  p.  532;  HENNING'S  GENERAL 
LAWS    p.    1303. 

As  to  provisions  for  erection,  at  Folsom 
•tate  prison,  of  a  bnildlns  for  Insane  pris- 
oners, see  Stats.  1903  p.  619;  HENNING'S 
GENERAL  LAW^S  p.   1801. 

As  to  remilatlon  and  irovemment  of  erec- 
tion of  rock-cmshlnir  plant  at  state  prison 
at  Folsom,  see  Stats.  1897  p.  99;  HEN- 
NINO'S  GENERAL  LAWS  p.   806. 


iM4) 


PUBLIC    WATBR8    AUTD    OJSSTaUCTlOMB. 


U^t^UL 


TITLE  VI. 

PUBLIC  WAYa 

Chapter  I.  Public  Waters,  §§  2348-2608. 

II.  Highways,  §§2618-2772. 

III.  TOLL-BOADS,  §§2779-2832. 

IV.  Toll-Bridges  and  Ferries,  §§  2843-2895. 
V.  Wharves,  Chutes,  and  Piers,  §§  2906-2921. 

VI..   Miscellaneous  Provisions  Belatino  to  Pubuo  Wats,  §§  2931-2938. 

CHAPTER  I. 

PUBLIC    WATERa 

Article  I.  General  Provisions  Bespecting  Public  Waters,  §§  2348-235L 

IL  Navigation,  §§  2360-2379. 

III.  Floating  Lumber,  §§  2389-2393. 

.  IV.  Wrecks  and  Wrecked  Property,  §§2403-2418. 

V.  Pilots  and  Pilot  Commissioners,  §§  2429-2447. 

VI.  Pilot  Begulations  for  San  Francisco,  Benicia,  and  Mare  Island,  §§  2457-2470. 

VTI.  Pilot  Begulations  for  Humboldt  Bay  and  Bar,  §§  2476-2491. 

VIIT.  Port  Wardens,  §§  2501-2511. 

IX.  San  Francisco  Harbor  and  State  Harbor  Commissioners,  §§  2520-2554. 

X.  Harbor  Commissioners  for  Port  of  Eureka,  §§  2567-2572. 

XI.  Harbor  Commissioners  for  Bay  of  San  Diego,  §§  25V5-2608. 


ARTICLE  I. 

GENERAL  PROVISIONS  RESPECTING  PUBLIC  WATERS  AND  OBSTRUCTIONS 

THEREIN. 


§  2348.    What  waters  are  public  ways. 
§  2349.    Certain  streams  and  waters  declared 
navigable,  and  are  public  ways. 


§  2350.    Penalty  for  felling  trees  into  public 

waters. 
§  2351.    Napa  creeks  declared  navigable. 


§2348.  WHAT  WATERS  ABE  PUBLIO  WAYS.  Navigable  waters  and  all 
streams  of  sufficient  capacity  to  transport  the  products  of  the  country  are 
public  ways  for  the  purposes  of  navigation  and  of  such  transportation. 

History:     Enacted   March   12,   1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Erection   of  wharf  materially  obstructing 

access. 

3.  Navigable  waters  of  straits  of  Carquinez. 

1.  APPI^nSD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Shirley  vs.  Bishop, 
67  Cal.  543.  546,  8  Pac.  Hep.  82   (applied). 

2.  E3RECTION  OF  A  TVHARF  materially 
obstructingr  access  of  owner  of  land  bound- 
ing: upon  navlgrable  waters,  will  be  enjoined 
as  nuisance. — Shirley  vs.  Bishop,  67  Cal. 
543,  646,  8  Pac.  Rep.  82;  San  Francisco  Sav. 
Union  vs.  R.  Q.  R.  Petroleum  Co.,  144  Cal. 
134,  139,  79  Pac.  Hep.  823. 

8.  NAVIGAB1.B  IVATERS  OF  THB 
STRAITS  OF  CAR^UINSZ  adjoining:  per- 
manent water  front  of  city  of  Benicia  are 
public  h]e:hway,  and  an  owner  of  land,  the 
boundary  of  which  forms  water  front,  has 
vested  rl^ht  to  free  access  of  such  hlg:h- 
way  of  which  he  cannot  be  deprived  with- 
out compensation. — Shirley  vs.  Bishop,  67 
Cal.  643,  545,  8  Pac.  Rep.  92. 


As  to  bridges  meroMi  navismble  streuM 
and  otber  watevM,  see  Stats.  1881  p.  7(: 
HENNING'S   GBIVBRAL   LA^I^S    p.   81. 

Aa  to  navlvable  Btreama,  preparlnir  *>' 
conatractlnv  bridarea  aeroaa,  and  other 
watera,  see  Stats.  1897  p.  21;  HB1VHI1IG*S 
GENERAL    LAIVS    p.    82. 

Aa  to  Bavtsrable  rlvcra  aeparatlnir  coan- 
tlea,  ferrfea  aeroaa,  see  Stats.  1903  p.  156; 
HBNNING'S   GBNBRAI^  LA'WS   p.    466. 

Aa  to  naTlsrable  atreama,  provtatona  for 
location  oty  see  Stats.  1872  p.  940;  HEIV- 
NING»S    OENERAI«   liAWS    p.    1406. 

Aa  to  navieable  atrcama,  obatractloa  t«i 
a  mlademeanory  see  KBRR*S  CYC.  PEN. 
CODE  8  611. 

Aa  to  BaTli:able  watera,  probibltloi 
naralnat  obatmctlona  to,  see  Const.  1879  art 
XV  8  2;  HENNING'S  GENERAL  LAWS 
p.  ei. 

Aa  to  navlflrable  watera,  rlybt  of  eadacat 
domain  to  all  frontatrea  on,  see  Const  Wli 
art.  XV  §  1;  HENNING*8  GENERAL  LAWS 
p.   ci. 


J 
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Ai  to  ■treama  not  navlffabley  ImproTlnvy  Aa    to    watereonraea    aa    boandnrlea,    see 

see  post  9  4085.  KERR'S  CYC.  CIV.  CODE  S  830  and  note. 

§  2349.  CERTAIN  STREAMS  AND  WATERS  DECLARED  NAVIGABLE, 
AND  ARE  PUBLIC  WAYS.  The  following  streams  and  waters  are  declared 
public  ways:  So  much  of  a  slough  as  lies  between  Simons  canal,  in  the  town 
ol  Alviso,  and  the  bay  of  San  Francisco.  Petaluma  river,  from  its  mouth  to 
the  southerly  line  of  Washington  street,  in  the  city  of  Petaluma.  The  Sonoma 
river,  between  its  mouth  and  a  point  opposite  Fowler's  hotel,  in  the  town  of 
San  Luis.  The  Napa  river,  between  its  mouth  and  the  toll-bridge.  The  Suisun 
river,  between  its  mouth  and  the  town  of  Suisun  embarcadero.  The  Sacra* 
mento  river,  between  its  mouth  and  the  mouth  of  Middle  creek.  The  Feather 
river,  between  its  mouth  and  a  point  fifty  feet  below  the  bridge  crossing 
Feather  river  first  above  the  mouth  of  the  Yuba  river.  The  Yuba  river,  be- 
tween its  mouth  and  a  point  at  the  mouth  of  the  slough  at  the  foot  of  F  street, 
\u  the  city  of  Marysville.  The  San  Joaquin  river,  between  its  mouth  and 
Sycamore  point.  The  Stockton  slough,  between  its  mouth  and  the  west  line 
of  El  Dorado  street,  in  Stockton.  The  Mokelumne  river,  between  its  mouth 
and  the  first  falls.  The  Tuolumne  river,  between  its  mouth  and  Dickinson's 
ferry.  Deer  creek,  between  the  house  of  Peter  Lassen  and  its  mouth.  Big 
river,  three  miles  from  its  mouth.  Noyo  river,  three  miles  from  its  mouth. 
Albion  river,  three  miles  from  its  mouth.  San  Antonio  creek,  in  the  county  of 
Alameda,  from  its  mouth  to  the  old  embarcadero  of  San  Antonio.  The 
Arroyo  del  Medo,  in  the  county  of  Santa  Clara,  from  its  mouth  to  the  upper 
line  of  the  town  of  New  Haven.  Mission  creek,  in  the  county  of  San  Fran- 
cisco. That  portion  of  Channel  street  in  the  city  of  San  Francisco,  and  lying 
east  of  and  between  the  easterly  line  of  Harrison  street  and  the  water-front  of 
the  bay  of  San  Francisco,  the  width  thereof  to  be  sixty  feet  from  Harrison  to 
the  northeasterly  line  of  Seventh  street,  and  one  hundred  and  forty  feet  from 
the  northeasterly  line  of  Seventh  to  the  city  front.  That  certain  creek  running 
throagh  tide-land  survey  numbered  sixty-eight,  and  swamp  and  overflowed 
land  survey  numbered  one  hundred  and  forty-five,  from  its  mouth  to  the  head 
of  tide-water  therein.  San  Leandro  creek,  from  its  mouth  at  San  Francisco 
bay  to  Andrews'  landing.  San  Lorenzo  creek,  from  its  mouth  at  San  Fran- 
cisco bay  to  Roberts's  landing.  Johnson's  creek,  from  its  mouth  at  San 
Francisco  bay  to  Simpson's  landing.  The  north  branch  of  Alameda  creek, 
from  its  mouth  to  Eden  landing.  San  Rafael  and  Corte  Madera  creeks,  in 
Marin  county,  from  their  mouths  as  far  up  as  tide-water  flows  therein.  The 
Neuces  creek,  from  its  mouth  at  Suisun  bay  to  a  point  one  half-mile  above  the 
warehouse  of  George  P.  Loucks.  Diablo  creek,  from  its  junction  with  the 
Xences,  to  a  point  opposite  the  warehouse  of  Frank  Such,  in  Contra  Costa 
county.  The  Arroyo  de  San  Antonio,  or  Keys  creek,  in  Marin  county,  from 
its  mouth  at  Tomales  bay  to  the  warehouses  on  the  point  at  Keys  embarcadero. 
All  the  streams  and  sloughs  emptying  into  Elk  river,  and  all  streams  and 
sloughs  south  of  Eureka,  in  Humboldt  county,  which  are  now  or  at  any  time 
have  been  used  for  the  purpose  of  floating  logs  or  timber,  and  all  the  sloughs 
south  of  Humboldt  point,  in  said  county,  that  at  high  water  have  a  depth  of 
two  feet  of  water,  and  wide  enough  to  float  and  admit  a  boat  carrying  five  tons 
or  more  freight.    Novato  creek,  or  estuary,  in  !Marin  county,  from  its  mouth 
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to  Sweetzer's  landing.    Salinas  river  and  Elkhorn  slongh,  or  Estero  Vie  jo,  in 
Monterey  county,  from  its  mouth  as  far  up  as  tide-water  flows. 

HFstory:     Enacte^  March  12,  1872;  amended  March  21,  1885,  Stats,  and 
oflOT®^^'^'  pp.  220-221;    March   11,   1891,   Stata.   and  Aiidts,   1891, 


1.  Applied,  cited,  construed,  referred  to, 

2.  American  river  declared  unnavigable. 

3.  Erection  of  dam  across  bed  of  unnavigable 

stream. 

4.  Unnavigable  stream  is  not  a  public  way, 

5.  Right  to  appropriate  water. 

6.  South  fork  of  Elk  river  not  a  navigable 

stream. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED  TO,  etc..  In:  Cardwell  vs.  County 
of  Sacramento,  79  Cal.  847,  850,  21  Pac, 
Rep.  763  (construed);  People  ex  rel.  Ricks 
W.  Co.  vs.  Elk  River  M.  ft  L.  Co.,  107  Cal. 
221,  223,  48  Am.  St.  Rep.  126,  40  Pac.  Rep. 
531  (construed  and  applied);  Chlco  B.  Co. 
vs.  Sacramento  Transp.  Co.,  128  Cal,  178, 
180.  66  Pac.  Rep.  780   (cited). 

2.  AMERICAN  RIVER  DECLARED  UN- 
NAVIGABLE  by  legrlslature  by  omlttlngf  It 
from  list  of  navlgrable  waters  In  section,  and 
no  action  will  lie  to  enjoin  county  of  Sac- 
ramento from  constructing:  bridgre  across 
said  river  without  a  draw. — Cardwell  vs. 
County  of  Sacramento,  79  Cal.  347.  849.  21 
Pac.    Rep.    763. 

8.  ERECTION  OF  DAM  ACROSS  BED 
OF     UNNAVIGABLE     STREAM     Is     not     an 

actionable  obstruction  nor  purpresture.-^ 
People  ex  rel.  Ricks  W.  Co.  vs.  Elk  River 
M.  &  L.  Co.,  107  Cal.  221.  224.  48  Am.  St. 
Rep.  126,  40  Pac.  Rep.  681. 

4.  UNNAVIGABLE  STREAM  IS  NOT 
PUBLIC  "WAY  and  legrlslature  cannot  make 
It  such  by  merely  enacting:  law  declaring: 
It  navlgrable  and  so  take  private  property 
for  public  use  without  eompensatlon. — Peo- 
ple ex  rel.  Ricks  W.  Co.  vs.  Elk  River  M. 
&  L.  Co.,  107  Cal.  221.  223.  48  Am.  St.  Rep. 
185.  40  Pac.  Rep.  631. 

B.  RIGHT  TO  APPROPRIATE  SUCH 
"WATER  for  use  of  public  In  behalf  of 
which  rlgrht  of  eminent  domain  may  be  In- 
voked, and  recognized  right  of  use  to  regru- 
late  and  control  sale,  removal,  and 
distribution  of  same,  but  not  Its  appropria- 
tion without  compensation  asserted  by  this 
section. — ^People  ex  rel.  Ricks  W.  Co.  vs. 
Elk  River  M.  St  L.  Co..  107  Cal.  221.  226. 
48  Am.  St.  Rep.  126,  40  Pac.  Rep.  631. 

e.  SOUTH  FORK  OF  ELK  RIVER  NOT 
NAVIGABLE  STREAM.— Under  this  section 
declaring:  navlgrable  all  streams  emptying 
Into  Elk  river  which  are  now  or  at  any  time 
have  been  used  for  purpose  of  floating:  log:8 
or  timber,  south  fork  of  Elk  river  is  not 
navlgrable,  It  being:  a  small  stream  Insuffi- 
cient to  float  single  saw  logs  except  during 
extreme  winter  freshets  and  with  aid  of 
dams  to  Increase  flow  of  stream,  which  use 
has   been    found    Impracticable    and    aban- 


doned.— People  ex  rel.  Ricks  W.  Co.  vs.  Elk 
River  M.  A  L..  Co..  107  Cal.  221.  224.  48  Ahl 
St  Rep.  126,  40  Pac.  Rep.  631. 

A«  to  Alameda  coniity,  navtvable  stresaui 
In,  see  Stats.  1867-8.   pp.   486,  680. 

A«  to  Alameda  eonnty,  a  certain  creek  la 
'Wanhlnflrton  toivnablp  navlsable,  see  act 
of  March  8,  1872,  Stats.  1871-2  p.  307. 

Aa  to  Alameda  creek,  navlflrable  atreaa^ 
see  act  of  March  7.  1874,  Stats.  1873-4  p.  308. 

As  to  Arroyo  del  San  Antonio  (Keys) 
creek,  naTlarable^  see  Stata.  1860  p.  126; 
1873-4   p.    664. 

Aa   to    Arroyo   del   Medo   In    Santa   Clara 
county,  navigable,  see  Stats.  1862  p.  228. 
Aa   to   Clear   lake,   navlMrable,   see   act  of 

March  29,  1878,  Stats.   1877-8  p.   630;  HEN- 
NING'S  GENERAL  LAWS  p.  134. 

Aa  to  Diablo  creek,  navigable,  see  State. 
1868  p.   127. 

Aa  to  Earl  lake,  naviirable,  see  act  Febu 
4,  1874,  Stats.  1873-4  p.  59. 

Aa  to  Gallinaa  alonarb  or  creek,  navisable, 

see    act    of    March    26,    1876,    Stata.    1875-6 
p.   486. 

Aa  to  lalala  creek,  navigable,  see  StatflL 
1867-8  p.  866. 

Aa  to  Klamatb  river,  navlirable,  see  act 

of  April  23,  1880.  p.  136. 

Aa  to  Lake  Earl  In  Del  Norte  eonaty, 
navlarablo  see  act  Feb.  4,  1874,  Stats.  1878-4 
p.   69. 

Aa  to  Marin  eonnty,  certain  creeka  navlir- 
able,  see  Stats.   1861   p.  469;  1869-70  p.  663. 

Aa  to  Mlaalon  creek,  nnvlvable,  see  Stats. 
1864  p.  18. 

Aa  to  Moro  Cojo  alonjrb,  navigable,  see 
act  of  March  80,  1874,  Stats.  1873-4.  p.  790. 

Aa  to  obatmctlon  to  barbor  by  tbrowlar 
ballaat  overboard  or  otberwiae,  a  mflade- 
meanor,  see  KERR'S  CYC  PEN.  CODB 
I  613. 

Aa  to  pnnlabment  for  maliclona  lajvrlea 
to  bridcea,  etc..  see  KERR'S  CYC.  PElf. 
CODE  §588. 

Aa  to  Sallnaa  river,  navigable,  see  Stata 
1861    p.    49. 

Aa  to  Snn  Joaqnln  rlTcr  and  Stockton 
alonarb,  navigable,  see  act  of  Feb.  21.  1872, 
Stats.   1871-2   p.   117. 

Aa  to  Smith  river  In  Del  Norte  county, 
navlffnble,  see  act  of  March  20,  1878.  Stats. 
1877-8  p.  799. 

Aa  to  Stockton  alouyb  and  San  Joaqnln 
river,  na^^arable,  see  act  of  Feb.  21.  1872. 
Stats.  1871-2  p.  117. 

Aa  to  Sonoma  river,  navlsable^  see  act 
Feb.  11,  1878.  Stats.  1877-8  p.  72. 

Aa  to  W^nrm  Sprln^a  creek,  navigable,  see 
Stata.   1871-2   p.    807. 


§2360.    PENALTY  FOR  PELLINO  TREES  INTO  PUBLIC  WATERS. 

Whoever  cuts  or  causes  to  be  cut  down  any  tree  so  that  it  falls  into  any  stream 


Tit.  VI,  ck.  I,  art.  U.]       If  A  YIGATION— LANDING,  BTC,  PASSBNGBRS.       (547)     §S  2801-2863 

or  other  waters  declared  by  statute  to  be  a  public  way,  and  does  not  remove  it 

therefrom  within  twenty-four  hours  thereafter,  is  liable  to  a  penalty  of  five 

dollars  for  each  tree. 

History:    Enacted  March  12,  1872. 

§  2351.    NAPA  GREEKS  DEOLASED  NAVIQABLE.    The  streams  known 

as  First  Napa  creek,  Second  Napa  creek,  and  Third  Napa  creek,  in  the  county 

of  Sonoma,  and  between  the  Napa  and  Sonoma  rivers,  in  the  county  of  Sonoma, 

are  hereby  declared  navigable  waters  of  the  state,  in  pursuance  of  title  sixth, 

chapter  one,  article  one,  of  part  three  of  said  [this]  code. 

Hrstory:   Enacted  March  12,  1872;  amended  April  26,  1878.  Code  Amdts. 
1877-8,  pp.  45-46. 


ARTICLE  IL 

NAVIGATION. 


{2360.    Steamers  meeting. 

S  2361.    Landing  and  receiving  passengers  1^ 

small  boat. 
(2362.    lines   used    for   landing  not  to  bo 

drawn  by  machinery. 
S  2363.    The  engine  to  be  stopped. 
§  2364.    Boats,  oars,  and  signals. 
§  2365.    Steamers  overtaking. 
§  2366.    Steamers  to  carry  signals  at  night 
§2367.    Penalties,  what  amount. 
§  236S.    Vessels  at  anchor  to  show  lights. 
S  2369.    No  recovery  for  collision  in  case  of 

neglect. 


S  2370. 

§  2371. 
§  2372. 
§  2373. 
S  2374. 
§  2375. 

§  2376. 
§  2377. 

§  2378. 

§  2379. 


Bafts  on  the  Sacramento  and  San 
Joaquin  rivers. 

Vessels  to  carry  what  boats. 

Penalty,  what  amount. 

Bacing,  penalty  for. 

Steamboats  to  wear  spark-catchers. 

Inspectors  to  supervise  and  direct 
spark-catchers. 

Compensation  of  inspectors. 

Neglect  of  duty,  and  penalty  there- 
for. 

Owner  liable  for  master's  or  engineer's 
penalties. 

Penalties,  how  recovered. 


§  2360.    STEAMERS  MEETINO.    When  steamers  meet  each  must  turn  to 
the  right,  so  as  to  pass  without  interference. 

History:    Enacted  March  12,  1872. 


A*  to  aettona   asalnat  ■teaners,  -veaaela.  Am  to  ntlea  of  aaTiaratloii,  eollislona,  etc.» 

aad   boats,    see    KERR'S    CYC.    CODB    CIV.       see  KBRR'S  CYC.  CIV.  CODES  5S  970-978. 
PROC  S9  813-827  and  notes. 

§  2361.    LANDING  AND  BECEIVINa  PASSENQEBS  BY  SMALL  BOAT. 

When  a  passenger  is  to  be  landed  from  a  steamer  by  means  of  a  small  boat,  he 
must  not  be  suffered  to  get  into  it  until  it  is  completely  afloat  and  wholly  dis- 
engaged from  the  steamer,  except  by  the  painter. 

History:    Enacted  March  12,  1872. 

§2362.  LINES  USED  FOB  LANDING  NOT  TO  BE  DBAWN  BY 
MACHINEBY.  No  line  used  for  the  purpose  of  landing  or  receiving  pas- 
sengers must  be  attached  in  any  way  to  the  machinery  of  any  steamer,  nor 
must  the  small  boat  used  for  such  purpose  be  hauled  in  by  means  of  such 
machinery.  History:     Enacted  March  12,  1872. 

§  2363.  THE  ENGINE  TO  BE  STOPPED.  During  the  landing  and  receiv- 
ing of  a  passenger,  and  the  going  and  returning  of  the  small  boat  for  the  pur- 
pose, the  engine  must  be  stopped,  and  must  not  be  put  in  motion,  except  to 
give  snfiScient  force  to  keep  the  steamer  in  a  proper  direction  and  safe  position. 

History:    Enacted  March  12,  1872. 
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§  2364.  BOATS,  OABS,  AND  SIGNALS.  In  every  smaU  boat  there  must 
be  kept  a  good  and  suitable  pair  of  oars;  and  in  the  night-time  a  signal,  by 
means  of  a  horn  or  trumpet,  must  be  given  to  the  steamer  from  the  small  boat, 
when  having  landed  or  received  its  passengers,  it  is  ready  to  leave  the  shore. 

History:    Enacted  March  12,  1872. 

§  2365.  STEAMERS  OVERTAKINQ.  A  steamer  going  in  the  same  direc- 
tion with  another  steamer  ahead  of  it  must  not  approach  or  pass  the  other 
within  the  distance  of  ten  yards ;  and  the  steamer  ahead  must  not  be  so  navi- 
gated as  unnecessarily  to  bring  it  within  ten  yards  of  the  steamer  following. 

History:    Enacted  March  12,  1872. 

§2366.  STEAMERS  TO  CARRY  SIGNALS  AT  NIGHT.  When  any 
steamer  is  running  in  the  night-time  her  master  must  cause  her  to  carry  two 
conspicuous  lights;  one  exposed  near  her  bow  and  the  other  near  her  stem; 
the  latter  must  be  at  least  twenty  feet  above  her  deck. 

History:    Enacted  March  12,  1872. 

§  2367.  PENALTIES,  WHAT  AMOTTNT.  Every  master  or  other  person  in 
charge  who  violates  any  of  the  provisions  of  the  preceding  seven  sections, 
incurs  a  penalty  of  two  hundred  and  fifty  dollars  for  each  offense. 

History:    Enacted  March  12,  1872. 

§  2368.  VESSELS  AT  ANCHOR  TO  SHOW  LIGHTS.  When  any  vessel  is 
at  anchor  in  the  night-time  in  any  of  the  harbors  or  ports  within  the  jurisdic- 
tion of  this  state,  the  master  or  other  person  at  the  time  in  the  charge  of  the 
vessel  must  cause  a  conspicuous  light  [to  be]  shown  in  her  rigging  at  least 
twenty  feet  above  her  deck,  and  another  light  from  her  taffrail,  under  penalty 

of  fifty  dollars  for  every  neglect. 

History:    Enacted  March  12,  1872. 

§2369.    NO   RECOVERY  FOR   COLLISION   IN   CASE    OF   NEGLECT. 

Neither  the  master  or  owner  of  any  vessel  can  recover  damages  for  injuries  to 
the  same  or  to  himself  by  a  collision  growing  out  of  a  non-compliance  upon  it^: 
part  with  the  provisions  of  the  preceding  six  sections. 

History:    Enacted  March  12,  1872. 
AS  to  coniHloiM,  aee  KBRR'S  CYC.  CIV.  CODE  5S  970-973. 

§  2370.    RAFTS  ON  THE  SACRAMENTO  AND  SAN  JOAQUIN  RIVEBS. 

Every  raft  of  timber  floated  on  the  Sacramento  or  San  Joaquin  rivers  at  eight 
must  show  two  red  lights,  one  at  each  end,  and  at  least  ten  feet  above  the 
upper  logs  or  plank  of  such  raft,  under  penalty  of  fifty  dollars  for  every 
neglect.  History:    Enacted  March  12,  1872. 

§  2371.  VESSELS  TO  CARRY  WHAT  BOATS.  Every  vessel  propelled  by 
steam,  navigating  any  waters  of  this  state  and  carrying  passengers,  must  be 
nrovided  with  boats  as  follows : 

1.  If  of  five  hundred  tons  measurement,  one  fi'-st-class  lifeboat;  one  row- 
boat,  twenty-five  feet  long  by  seven  wide,  capable  of  carrying  fifty  persona 
each ;  and  at  least  one  other  good  rowboat ; 

2.  If  of  two  hundred  and  fifty  and  less  than  five  hundred  tons  measurement, 
at  least  two  ordinary  rowboats ; 


rit.VI,eli.I,art.  n.]     RACING — SPARK-ARRESTERS— -INSPBCTION.         (S49)      5S  2872-2378 

3.  If  of  less  than  two  hundred  and  fifty  tons  burden,  at  least  one  small  row- 
boat. 
All  which  boats  must  be  attached  in  such  manner  that  they  can  be  launched 

at  any  time  for  immediate  use. 

History:    Enacted  March  12,  1872. 

§  2372.  PENALTY,  WHAT  AMOUNT.  The  master  and  owners,  and  each 
of  them,  of  any  vessel  not  provided  with  boats  as  required  in  the  preceding 
section,  are  subject  to  a  penalty  of  not  exceeding  two  hundred  and  fifty  dollars. 

History:    Enacted  March  12,  1872. 

§  2373.  BACINO,  PENALTY  FOB.  If  the  master  or  other  person  in  charge 
of  a  steamer  navigating  any  of  the  waters  of  this  state  and  used  for  the  con- 
veyance of  passengers,  or  if  the  engineer  or  other  person  in  charge  of  the 
boiler  or  other  apparatus  for  the  generation  of  steam  does,  for  the  purpose  of 
increasing  speed  or  excelling  any  other  vessel  in  speed,  suffer  to  be  created 
an  undue  or  an  unsafe  quantity  of  steam,  he  is  subject  to  a  penalty  of  five 

hundred  dollars. 

History:    Enacted  March  12,  1872. 

§2374.  STEAMBOATS  TO  WEAB  SPABEOATOHEBS.  All  high-pres- 
sure  steamboats  navigating  the  Sacramento  and  San  Joaquin  rivers,  or  any 
of  their  tributaries  above  the  mouth  of  the  San  Joaquin  river  or  the  city  of 
Sacramento,  must  have  securely  attached  to  their  chimneys  metal  bonnets  or 
spark-catchers. 

History:    Enacted  March  12,  1872,  founded  upon  §  1  Act  March  31,  1857, 
Stats.  1857,  p.  149. 

§2375.    INSPEOTOBS     TO      SUPEBVISE      AND     DIBEOT     SPABE- 

CATCHEBS.    All  such  bonnets  or  spark-catchers  must  be  constructed  under 

the  direction  and  supervision  of  the  United  States  inspectors  of  steamboats  for 

the  district  of  San  Francisco. 

History:   Enacted  March  12,  1872,  founded  upon  §  2  Act  March  31,  1857, 
Stats.  1857,  p.  149. 

§  2376.  COMPENSATION  OP  INSPEOTOBS.  For  each  bonnet  or  spark- 
catcher  worn  by  any  steamboat  inspected  or  constructed  under  the  direction 
of  and  certified  to  by  the  inspector,  he  may  receive  from  the  owner  thereof  ten 
dollars  as  a  compensation  for  his  services  for  such  direction,  supervisiou,  or 
inspection  and  certificate. 

History:     Enacted  March  12,  1872,  founded  upon  §  4  Act  March  31,  1857, 
Stats.  1857,  pp.  149-150. 

§2377.  NEGLECT  OP  DUTY,  AND  PENALTY  THEBEPOB.  Every 
owner  or  master  who  navigates  a  steamboat  without  bonnets  or  spark-catchers 
inspected  and  attached  as  required  by  the  preceding  three  sections,  is  subject 
to  a  penalty  of  twenty  dollars  for  each  day  he  navigates  his  boat  without  the 
same.   The  owner  of  such  boat  is  further  liable  for  all  damage  done  by  reason 

of  such  neglect. 

History:    Enacted  March   12,  1872,  founded  upon  §6  Act  March   31, 
1857,  Stats.  1857,  p.  160. 

§2378.  OWNEB  LIABLE  FOB  MASTEB'S  OB  ENGINEEB'S  PENAL- 
'ffiS,    The  owners  of  every  steamboat  are  responsible  for  the  good  conduct 
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of  the  master  or  other  person  in  charge  employed  by  them,  and  they  are 
jointly  and  severally  liable  for  any  penalty  incurred  by  the  master,  engineer, 
or  other  person  in  charge,  which  cannot  be  collected  from  him  by  due  course 
of  law,  as  if  they  were  his  sureties. 

HTstory:    Enacted  March  12,  1872,  founded  upon  S96|  6  Act  March  31, 
1857,  State.  1857,  p.  350. 

§  2379.  PENALTIES,  HOW  BEOOVEBED.  The  penalties  given  by  thk 
article  may  be  recovered  by  the  district  attorney  of  any  county  bordering  on 
the  water  where  the  offense  was  committed  or  the  penalty  incurred,  to  whom 
notice  is  first  given,  and  when  recovered  are  to  be  equally  divided  between 
the  common-school  and  indigent-sick  fund  of  the  county  whose  district  at- 
torney recovers  the  same.  Any  judgment  recovered  hereunder  is  a  lien  on 
the  vessel  against  whose  owners  or  master  it  is  recovered. 

History:   Enacted  March  12,  1872,  founded  upon  S§  6,  7,  8  Act  March  SL 
1857,  Stats.  1857,  p.  150. 


ARTICLE  m. 

FliOATINQ  lAJMBBB. 

9  2389.    Definition  of  lumber.  { 2392.    Application  of  proceeds   whea 

§2390.    Owner  may  reclaim  lumber.  sold. 

§  2391.    If  not  taken  away  to  be  turned  over  to      S  2893.    Subsequent  disposition  of  pro- 
sheriff.  ceedjB. 

§  2389.    DEFINITION  OF  LXTMBER.    The  word  ''lumber"  is  used  in  tliis 

article  to  designate  all  timber,  whether  in  logs,  boards,  planks,  or  beams,  and 

whether  in  rafts  or  otherwise,  but  does  not  include  the  sort  of  wood  commonly 

called  driftwood. 

History:    Enacted  March  12,  1872. 

Am    to    vnnaTlsaMe    Ktreams,    power    of      floatlnsr  loss,  see  act  March  7»  1889,  Stats. 
■vpcnriaora   to   dcclaro  them  hlsrliwaya  for       1889    p.  86. 

§  2390.  OWNER  MAY  BEOLAIM  LXTMBER.  Whenever  any  lumber  drifts 
upon  any  island  in  any  of  the  waters  of  this  state,  or  upon  the  bank  of  any 
such  waters,  the  owner  of  the  lumber  may  remove  it  on  payment  or  tendering 
to  the  owner  or  occupant  of  the  land  the  amount  of  the  damages  which  he  has 
sustained  by  reason  thereof,  and  which  may  accrue  in  its  removal;  and  if  the 
parties  cannot  agree  as  to  the  amount  of  such  damages,  either  party  may  have 
the  same  appraised  by  two  disinterested  citizens  of  the  county,  who  may  hear 
proofs  and  determine  the  same  at  the  expense  of  the  owner  of  the  lumber. 

History:     Enacted  March  12,  1872. 

1.  Applied,  cited   construed,  referred  to.  has    refused    to    deliver    It    on    demand.— 

2.  Action  of  replevin — Proof  required  in.  Flanders  vs.  Locke,  63  Cal.  21,  22. 

3.  Action  prescribed  hardly  affords  sufficient         3,    action  prbschribbd  hardlt  AF- 

protection.  FORDS    AN    BFFICIENT    PROTECTIOH   to 

1.     APPLIED,  CITEDy  CONSTRUBD,  R1S<-  blm  who  has  not  been  consulted  in  selectioo 

FBRRED  TO,  etc.,  In:  Flanders  vs.  Locke,  of    arbitrators,    inasmuch    as    provision  In 

63  Cal.  21.  23  (construed).  this   section,   that   if   parties   cannot  agree 

a.     IN    AN   ACTION    OF    RKPLBVIN    for  as  to  amount  of  such  damagres  slther  party 

lumber   drifted    on    land   of   another,    It   Is  may    have    same   appraised    by   two   disln- 

not  duty  of  plaintiff  to  prove  that  defend-  terested    citizens,    etc,    gives    to   the   most 

ant  did  not  suffer  any  damage,  but  he  may  active    of    parties    exclusive    privilege   of 

simply  show  that  lumber  is  his,  that  it  is  determining  their  disinterested  character.— 

In  possession  of  defendant,  and  that  latter  Flanders  vs.  Locke,  63  Cal.  21.  23. 
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§2391.    IF  NOT  TAKEN  AWAY  TO  BE  TUBNED  OVEB  TO  SHERIFF. 

If  the  owner  of  such  lumber  does  not,  within  three  months  from  the  time  it 

was  so  drifted,  take  the  same  away,  the  owner  or  occupant  of  the  land  must 

deliver  a  bill  of  his  charges  and  appraisement  of  damages,  together  with  the 

lumber,  to  the  sheriff  of  the  county,  and  thereafter  the  sheriff  must  dispose  of 

the  same  as  is  required  by  article  four  of  this  chapter  with  regard  to  wrecked 

perishable  property. 

History:     Enacted  March  12,  1872. 

§  2392.  APPLICATION  OF  PROCEEDS  WHEN  SOLD.  When  sold,  the 
proceeds  of  the  lumber  must  be  applied,  first,  to  the  payment  of  the  charges 
of  sale,  and  in  liquidation  of  the  expenses  and  damages  awarded  to  the  person 
entitled  thereto;  and  the  residue  must  be  paid  to  the  county  treasurer,  to  be 
by  him  paid  over  to  the  owner,  or  his  representatives  or  assigns,  on  the  pro- 
duction of  satisfactory  proof  of  ownership  to  the  judge  of  the  superior  court 
of  the  county,  and  on  his  order  therefor,  made  within  one  year  after  its  receipt. 

Hf story:    Enacted  March  12,  1872;   amended  April  3,  1880,  Code  Amdts. 
1880  (Pol.  pt),  p.  21. 

§2393.  SUBSEQUENT  DISPOSITION  OF  PROCEEDS.  The  rejection  by 
the  judge  of  any  claimant's  right  to  such  proceeds  is  conclusive,  unless  within 
six  months  thereafter  he  commences  action  therefor.  In  case  no  claim  is  made 
or  sustained  to  such  proceeds,  the  same  must,  by  the  county  treasurer,  be 
placed  in  the  common-school  fund  of  the  county. 

History:    Enacted  March  12,  1872;    amended  April  3,  1880,  Code  Amdts. 
1880  (PoL  pt.),  p.  21. 
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ARTICLE  IV. 

WRECKS   AND   WRECKED   PROPERTY. 


§  2403.     Duties  of  officers  and  citizens. 

§  2404.    Officers,  etc.,  entitled  to  salvage. 

§  2405.  Owners  of  wrecked  property  may  re- 
claim it. 

§  2406.  Sheriff  to  keep  possession  until  owner 
found. 

§  2407.    Perishable  property. 

§  2408.    Order  for  surrender  to  claimant* 

§  2409.     Claimant  to  first  give  bond. 

§  2410.    Action  on  bond. 


§  2411.  Owner  may  sue,  although  claim  re- 
jected. 

§  2412.     Salvage  to  be  stated  in  writing. 

§  2413.  Proceedings  to  settle  disputed  claims 
to  salvage. 

§  2414.     Costs  of  contest. 

§  2415.  Wrecked  property  not  claimed  to  be 
sold. 

§  2416.     Notice  of  sale. 

§  2417.     Notice  of  wrecked  property. 

§  2418.     Expense  of  notice. 


§2403.  DUTIES  OP  OFFICERS  AND  CITIZENS.  The  sheriff  in  each 
county  must  give  all  possible  aid  and  assistance  to  vessels  stranded  on  its 
coast,  and  to  the  persons  on  board  the  same,  and  exert  himself  to  save  and  pre- 
serve such  persons,  vessels,  and  their  cargoes,  and  all  goods  and  merchandise 
which  may  be  cast  by  the  sea  upon  the  land,  and  to  this  end  may  employ  as 
many  persons  as  he  may  think  proper.  All  citizens  must  aid  the  sheriff  when 
required.  History:    Enacted  March   12,   1872. 


As  to  mniiter,  ^rhen  be  may  abandon  ablp^ 
see  KERR'S  CYC.  CIV.  CODES  9  2040. 

Am  to  property  wrecked,  dlatinsmlahed 
from  property  lost  and  nnclalmed,  see  post 
6S 3136-3157. 

Ah  to  rlsht  of  marine  Insurer  to  -vrbatever 
may  remain  after  payment  for  loa%  see 
KESRR'S   CYC.  CIV.  CODB  5  2726. 

Aa  to  rlffbts  of  persona  otber  tban  maa- 


tera    or   mariners    to   aalvave,   see   KERR'S 

CYC.  cnr.  coDB  §  2079. 

An  to  rlsbts  of  aeamen  disabled,  see 
KERR'S  CYC.  CIV.  CODES  J  2060. 

Aa  to  rlgrhts  of  seamen  to  salrase,  see 
KERR'S  CYC.  CIV.  CODE  §  2052. 

As  to  riirbt  of  seamen  to  wajces  np  to  time 
of  loss  or  wreck,  see  KERR'S  CYC.  CIV. 
CODE   8S2058,    2059. 


§  2404.  OFFICERS,  ETC.,  ENTITLED  TO  SALVAGE.  Sheriffs  and  all 
persons  employed  by  them,  or  aiding  in  the  recovery  and  preservation  of 
wrecked  property,  are  entitled  to  a  reasonable  allowance  as  salvage  for  their 
services,  and  to  all  expenses  incurred  by  them  in  the  performance  of  such 
services,  ont  of  the  property  saved ;  and  the  officer  having  the  custody  of  such 
property  must  detain  it  until  the  same  are  paid  or  tendered. 

[Salvage  not  to  exceed  half  value  of  property  saved.]  But  the  whole  sal- 
vage  claimed  must  not  exceed  one  half  of  the  value  of  the  property  or  pro- 
ceeds on  which  it  is  charged;  and  every  agreement,  order,  or  adjustment 
allowing  a  greater  salvage  is  void,  unless  ordered  and  allowed  by  the  countv 

judge.  History:     Enacted    March    12,    1872. 

§2405.    OWNERS    OF    WRECKED    PROPERTY    MAY    RECLAIM  IT. 

Wrecked  property  may  be  kept  or  reclaimed,  at  the  time  of  the  wreck,  by  the 
owner,  consignee,  or  other  person  entitled  to  the  possession ;  but  if  any  person 
has  a  just  claim  for  salvage  and  necessary  expenses  incurred  in  saving  it  he 
must  be  paid  before  the  property  is  reclaimed. 

History:     Enacted   March   12,   1872. 


Applied,     cited,     eonstmed,     referred     to, 

etc.,  in:  Denning  vs.  State,  123  Cal.  316,  820, 
B6  Pac.  Rep.  1000   (mlsclted  for  5  2524). 

Aa  to  duty  of  finder  of  property  In  gren- 
eral,  see  KERR'S  CYC.  CIV.  CODES  ^864 
et  seq.  and  8  812(>  post. 


Aa  to  punishment  for  detaining  wrecked 
property  after  payment  of  aalvase,  see 
KBRR'S   CYC.  PEBT.  CODES  9  2074. 

Aa  to  nnlawfnl  taking  or  retalninir  P**" 
aeaalon  of  wrecked  property,  a  mlsle- 
meanor,  see  KBRR'S  CTC.  PESIV.  CODE  1 546. 
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§2406.    SHESIFF  TO  KEEP  POSSESSION  TTNTIL  OWNEB  FOUND. 

The  sheriff  of  every  county  in  which  any  wrecked  property  is  found,  when  no 
owner  or  other  person  entitled  to  possession  appears,  must  take  possession  of 
it  in  the  name  of  the  people,  cause  the  value  thereof  to  be  appraised  by  dis- 
interested persons,  and  keep  it  in  some  safe  place  to  answer  the  owner 's  claims. 

History:     Enacted   March   12,   1872. 

§2407.  PERISHABLE  PROPERTY.  If  it  is  in  a  perishable  state,  the 
sheriff  must  apply  to  the  judge  of  the  superior  court,  upon  a  verified  petition, 
for  an  order  authorizing  him  to  sell  it.  If  the  judge  is  satisfied  that  a  sale  of 
the  property  would  be  beneficial  to  the  parties  interested,  he  must  make  the 
order  applied  for,  and  the  property  must  then  be  sold  at  public  auction,  at  the 
time  and  in  the  manner  specified  in  the  order;  and  the  proceeds,  deducting  the 
expenses  of  sale,  as  the  same  is  settled  and  allowed  by  such  judge,  must  be 
paid  to  the  treasurer  of  the  county. 

History:    Enacted  March  12,  1872;   amended  April  3,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  21. 

§2408.  ORDER  FOR  SURRENDER  TO  CLAIMANT.  If,  within  a  year 
after  the  finding,  any  person  claims  the  property,  or  its  proceeds,  and  estab- 
lishes his  claim  by  evidence  satisfactory  to  the  judge  of  the  superior  court, 
such  judge  must  make  an  order  directing  the  officer  in  whose  possession  the 
property  or  its  proceeds  may  be,  to  deliver  the  same  to  the  claimant,  upon  the 
payment  of  a  reasonable  salvage  and  the  necessary  expenses  of  preservation. 

Hf story:    Enacted  March  12,  1872;   amended  April  3,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  22. 

§  2409.  CLAIMANT  TO  FIRST  GIVE  BOND.  Before  making  the  order, 
the  judi^e  must  require  from  the  claimant  a  bond  to  the  people,  with  one  or 
more  sufficient  sureties,  to  be  approved  by  the  judge  and  filed  with  the  county 
clerk,  in  a  penalty  double  the  value  of  the  property  or  proceeds,  conditioned 
for  the  payment  of  all  damages  that  may  be  recovered  against  such  claimant 
or  his  representatives,  within  three  years  after  its  date,  by  any  person  estab- 
lishing title  to  the  property  or  proceeds. 

History:     Enacted  March   12,   1872. 

§2410.    ACTION  ON  BOND.    If  the  bond  becomes  forfeited,  the  judge  of 

the  superior  court,  upon  the  application,  supported  by  proof  of  the  person 

entitled  to  the  benefit  of  it,  must  make  an  order  for  its  prosecution  for  such 

person's  benefit,  and  at  his  risk  and  expense. 

Hfstory:    Enacted  March  12,  1872;   amended  April  3,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  22. 

§  2411.  OWNER  MAY  SUE,  ALTHOUOH  CLAIM  REJECTED.  The  re- 
jection by  the  judge  of  any  claim  does  not  preclude  the  claimant  from  main- 
taining an  action  for  the  recovery  of  such  property  or  its  proceeds  against  the 
oflBcer.  If  the  plaintiff  in  any  such  action  prevails,  there  must  be  deducted 
from  the  damages,  in  addition  to  salvage  and  expenses,  all  the  defendant's 

^^^-  History:     Enacted   March    12,   1872. 

§2412.  SALVAGE  TO  BE  STATED  IN  WRITINO.  Every  officer  to  whom 
to  order  for  the  delivery  of  wrecked  property  or  the  payment  of  its  procoetls 
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is  directed,  must  present  to  the  claimant  exhibiting  it  a  written  statement  of 
the  claims  for  salvage  and  expenses.  If  the  claimant  refuses  to  allow  such 
amount,  it  must  be  adjusted  as  hereinafter  provided. 

History:    Enacted  Mareh   12,   1872. 

§  2413.    PROCEEDINOS  TO  SETTLE  DISPUTED  CLAIMS  TO  SALVAGE. 

If,  in  any  case,  the  amount  of  salvage  and  expenses  are  not  settled  by  agree- 
ment, the  superior  court  of  the  county,  on  the  application  of  the  owner  or 
consignee  of  the  property,  or  the  master  or  supercargo  having  charge  thereof 
at  the  time  of  the  wreck,  or  of  a  claimant  having  an  order  therefor,  or  of  a 
person  claiming  salvage  or  expenses,  must  determine  the  same  in  a  summary 
way,  either  by  itself  hearing  the  allegations  and  proofs  of  the  party,  or  by 
referring  the  questions  to  three  disinterested  freeholders  of  the  county,  who 
must  have  the  same  powers  and  must  proceed  in  the  same  manner  as  referees 
in  civil  actions,  and  whose  decisions  as  to  the  whole  amount,  and  as  to  the 
sums  to  be  paid  to  each  person  interested,  must  be  entered  as  the  judgment  of 
the  court. 

Hfstory:   Enaeted  Mareh  12,  1872;   amended  April  8,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  22. 

Am  to  referees  la  cItII  aetloiie,  see  KSSRR^S  CTC  CODB  CIV.  FROC  8§  6S8-645. 

§  2414.  COSTS  OF  CONTEST.  The  fees  and  expenses  of  the  contest  must 
be  paid  by  the  person  upon  whose  application  it  was  had,  and  are  a  charge  on 
the  property  saved.  Bach  referee  is  entitled  to  such  per  diem  and  expenses 
as  the  county  judge  may  deem  just. 

History:    Enacted  March   12,   1872. 

§2415.    WRECKED   PB0PEBT7  NOT  CLAIBEED   TO   BE   SOLD.    If, 

within  a  year  after  saving  wrecked  property,  no  claimant  of  the  property  or 

its  proceeds  appears,  or,  if  within  three  months  after  a  claim,  the  salvage  and 

expenses  have  not  been  paid,  or  a  suit  for  the  recovery  of  the  property  or  its 

proceeds  has  not  been  commenced,  the  ofScer  in  whose  custody  it  may  be  must 

sell  it  at  public  auction,  if  not  already  sold,  and  pay  the  proceeds  of  such  sale, 

deducting  salvage  and  expenses,  into  the  treasury  of  this  state,  for  the  benefit 

of  the  parties  interested;  but  in  no  case  must  any  deduction  of  salvage  and 

expenses  be  made,  unless  the  amount  has  been  determined  by  the  superior  court 

of  the  county,  a  copy  of  whose  order,  and  of  the  evidence  in  support  thereof, 

must  be  transmitted  by  the  judge  to  the  controller.    If  any  money  paid  to  a 

county  treasurer,  under  section  twenty-four  hundred  and  seven,  remains  in  his 

hands  more  than  a  year  after  it  has  been  paid  to  him,  the  same  must  be  paid 

into  the  state  treasury. 

History:    Enacted  March  12,  1872;   amended  April  8,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  22. 

§  2416.  NOTICE  OF  SALE.  Public  notice  of  every  sale  of  wrecked  prop- 
erty under  the  provisions  of  this  chapter  must  be  published  by  the  officer 
making  the  sale  for  at  least  two  weeks  in  succession  in  one  or  more  news- 
papers printed  in  the  county,  or  if  none  is  printed  therein,  then  by  written  or 
printed  notices  in  three  of  the  most  public  places  in  such  county,  posted  up  at 


Tit.  VI,  eh.  If  mrt.  IV.]       ^UAl^IFICATIONS—LICBHISB— COMMISSIONS.       (556)     §8  2417-2480 

least  fifteen  days  previous  to  such  sale.    Every  notice  must  state  the  time  and 
place  of  the  sale  and  contain  a  particular  description  of  the  property  to  be  sold. 

History:    Enacted  March   12,   1872. 

Am  to  power  of  master  to  oell  ohlp  when       broken  vp,   see   KERR'S   CYC.   CIV.   CODB 
lajored     or     Toyave     otlierwlee       §  2878. 


§2417.  NOTICE  OF  WBECEED  PB0PEKT7.  Every  sheriff  into  whose 
.possession  any  wrecked  property  comes  mtist  immediately  thereafter  publish, 
for  at  least  two  weeks  in  succession,  in  one  or  more  of  the  newspapers  printed 
in  this  state,  a  notice  directed  to  aU  parties  interested,  giving  a  minute  de- 
scription of  the  property,  and  of  every  bale,  box,  case,  piece,  or  parcel  thereof, 
and  of  the  marks,  brands,  letters,  and  figures  on  each,  and  stating  where  the 
same  then  is,  and  its  actual  condition,  and  the  name,  if  known,  of  the  vessel 
from  which  it  came,  her  master  and  supercargo,  and  the  place  where  such 
vessel  then  is,  and  her  actual  condition. 

History:     Enacted   March   12,   1872. 

Am  to  ■taetet'a   power   to   aell   emrm^9   t(  Aa    to 

▼•Tase  broken  vp»  see  KSRR'S  CYC.  CIV. 

CODB  S2379. 


detnetmm    atarka    vpoa    property 
see    KBRR'S    CYC.    PBN.    CODB 


H366,   856. 


§  2418.  EXPENSE  OF  NOTICE.  The  expense  of  publishing  notices  under 
the  provisions  of  this  chapter  is  a  charge  upon  the  property  or  proceeds  to 
which  it  relates.  History:    Enacted  March  12,  1872. 


ARTICLE  V. 

PUiOTS   AMD   PILOT   COMMISSIONERa 


S  2429. 
S  2430. 
§2431. 

S  2432. 

S  2433. 
92434. 

92435. 
92436. 


5  2437. 


Qaaliflcations  of  pilots. 

Commiaaiona  and  license. 

Pilots  to  take  official  oath  and  give 
bond. 

Vessel,  owner,  etc,  liable  for  pilot- 
age. 

Owners  to  compensate  pilots  for  loss. 

Pilot  to  show  commission  or  license, 
when. 

Pilots  carried  to  sea  or  detained. 

Pilots  for  ports  other  than  San  Fran- 
cisco, ^lare  Island,  Bonicia,  and 
Hnmboldt  Bay. 

Further  duties  of  pUots. 


9  2438. 
§  2439. 
S  2440. 


9  2441. 

9  2442. 
9  2443. 
9  2444. 
9  2445. 
9  2446. 
9  2447. 


Violating  regulations. 

Piloting  vessels  without  license. 

Pilot  commissioners  for  San  Fran- 
cisco, Maro  Island,  and  Benieia, 
how  appointed. 

Pilot  commissioners  for  Humboldt 
Bay  and  bar,  how  appointed. 

Term  of  office. 

Boards  to  organize,  and  meetings. 

Powers  of  president. 

Powers  of  the  boards. 

Secretaries  of  boards,  and  records. 

Not  to  be  interested  in  pUot  boats. 


§2429.  QUALIFICATIONS  OF  PILOTS.  No  person  must  be  appointed  a 
pilot  unless  he  is  an  American  citizen,  over  the  age  of  twenty-one  years,  with 
a  practical  knowledge  of  the  management  of  sailing  vessels  and  steamboats, 
and  of  the  tides,  soundings,  bearings,  and  distances  of  the  several  shoals,  bars, 
rocks,  points  of  land,  lighthouses,  and  fog  signals  of  the  ports  and  harbors  for 
^rbich  he  is  appointed,  of  good  moral  character,  and  temperate,  with  the  skill 
and  ability  necessary  to  discharge  the  duties  of  pilot. 

HTstory:  Enacted  March  12,  1872,  founded  upon  Act  January  8,  1850 
(Stats.  1850,  p.  46),  as  amended  by  9  8  Act  March  22,  1870,  Stats.  1869-70, 
p.  346. 

§2430.  COmMISSIONS  AND  LICENSE.  Pilots  appointed  by  commis- 
sioners must  be  carefully  examined  as  to  their  qualifications,  and  if  found  to 
be  qualified  and  worthy,  must  receive  license  as  pilots  for  the  term  of  twelve 
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months,  which  license  shall  be  thereafter  annually  renewed  until  the  com- 
missioners have  good  cause  to  withhold  such  renewal ;  and  whenever  the  com- 
missioners deem  they  have  such  cause,  or  intend  for  any  reason  to  withhold 
such  renewal,  the  secretary  of  the  board  of  commissioners  shall  serve  notice, 
in  writing,  on  such  pilot,  specifying  the  causes,  at  least  ten  days  before  the 
expiration  of  his  license ;  and  such  pilot  shall  thereupon  be  entitled  to  a  full 
hearing  before  said  board. 

History:  Enacted  March  12,  1872,  founded  upon  Act  January  8,  1850 
(Stats.  1850.  p.  46),  as  amended  by  §  7  Act  March  8,  1860  (Stats.  1860, 
p.  75) ;  and  S  8  Act  March  22,  1870,  Slats.  1869-70,  p.  346;  amended  March 
29,  1878,  Code  Amdts.  1877-8,  p.  46. 

As  to  hearlnir  before  board,  see  post  $24    64. 

§  2431.  PILOTS  TO  TAKE  OFFICIAL  OATH  AND  GIVE  BOND.  Every 
pilot  must  execute  an  ofScial  bond  in  the  sum  of  five  thousand  dollars,  to  be 
approved  by  the  officer  or  board  appointing  him.  ITie  bonds  of  pilots  ap- 
pointed by  commissioners  must  be  filed  with  such  commissioners. 

Hfstory:  Enacted  March  12,  1872,  founded  upon  §2  Act  January  8, 
1850  (Stats.  1850,  p.  46),  as  amended  by  §  8  Act  March  8,  1860  (Stats. 
18G0,  p.  75) ;  and  §  9  Act  March  22,  1870,  Stats.  1869-70,  p.  346. 

Am  to  liability  of  pilot  on  his  ofllcUl  bond*  An  to  oflleUI  bond,  see  ante  H  947-987. 

see  post  §  2438. 

§  2432.    VESSEL,  OWNER,  ETC.,  LIABLE  FOB  PILOTAOE.    All  vessels, 

their  tackle,  apparel,  and  furniture,  and  the  master  and  owners  thereof,  are 

jointly  and  severally  liable  for  pilotage  fees,  to  be  recovered  in  any  court  of 

competent  jurisdiction. 

History:  Enacted  March  12,  1872,  founded  upon  §22  Act  March  22, 
1870,  Stats.  1869-70,  p.  349. 

§  2433.  OWNEBS  TO  COMPENSATE  PILOTS  FOB  LOSS.  If  any  pilot, 
in  endeavoring  to  assist  or  relieve  any  vessel  in  distress,  suffers  loss  or  damage 
in  his  boats,  sails,  tackle,  rigging,  or  appurtenances,  the  master,  owner,  or 
consignee  of  such  vessel  must  pay  the  value  of  such  loss  or  damage,  to  be 
ascertained  by  the  commissioners. 

•    History:     Enacted   March   12,   1872,   founded   upon   9  33  Act   March  8, 
1860,  Stats.  1860,  p.  78. 

§  2434.  PILOT  TO  SHOW  COMMISSION  OB  LICENSE,  WHEN.  Every 
pilot,  on  boarding  a  vessel,  when  required  by  the  master  thereof,  must  exhibit 
his  commission  or  license  as  pilot,  A  refusal  so  to  do  subjects  him  to  a  forfeit- 
ure of  his  commission  or  license,  and  to  a  recovery  of  fifty  dollars  on  his  bond 
in  a  suit  instituted  for  that  purpose  by  the  authority  appointing  him. 

History:  Enacted  March  12,  1872,  founded  upon  §19  Act  March  8, 
3800  (Stats.  1860,  p.  77),  as  amended  by  $23  Act  March  22,  1870,  Stats. 
1869-70,  p.  349. 

As  to  license  ■■  •  pilot,  see  ante  S  2430. 

§2435.  PILOTS  CARRIED  TO  SEA  OB  DETAINED.  Every  pilot  carried 
to  sea  against  his  will,  or  unnecessarily  detained  on  board  of  a  vessel  when 
a  pilot-boat  is  in  attendance  to  receive  him,  is  entitled  to  receive  the  sum  of 
eight  dollars  per  day  while  necessarily  absent  or  detained,  not  to  exceed  in  the 
agprregate  the  sum  of  one  thousand  dollars  in  any  one  case,  which  sum  may  be 
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recovered  by  action  against  the  master  or  owner  of  the  vessel  so  taking  him 
away. 

Hf story:  Enacted  March  12.  1872,  founded  upon  §  7  Act  January  8,  1850 
(Stats.  1850,  p.  46),  as  amended  by  §  28  Act  March  8,  1860  (Stats.  1860, 
p.  77),  and  §  18  Act  March  22,  1870,  Stats.  1869-70,  p.  349. 

§  2436.  PILOTS  FOR  PORTS  OTHER  THAN  SAN  FRANCISCO,  MARE 
ISLAND,  BENICIA,  AND  HUMBOLDT  BAY.  Pilots  for  all  the  ports  in 
this  state,  other  than  San  Francisco,  Mare  Island,  Benicia,  and  Humboldt  Bay, 
are  governed  by  the  following  regulations: 

1.  They  must  keep,  for  the  purpose  of  piloting,  at  least  one  boat  for  every 
six  pilots,  in  good  condition,  and  seaworthy,  sufficiently  large  to  cruise  in  heavy 
weather,  to  be  exclusively  used  as  a  pilot-boat ; 

2.  They  must  cruise  at  least  ten  marine  miles  seaward  from  the  headlands 
at  the  entrance  of  the  port ; 

3.  They  shall  receive  for  piloting  every  vessel  into  or  out  of  port  the  sum  of 
eight  dollars  per  foot  draft ; 

4.  When  the  person  commanding  any  vessel  refuses  to  take  a  pilot,  the  pilot 
first  offering  his  services  is  entitled  to  half  pilotage ; 

5.  For  incompetency,  neglect  of  duty,  or  other  good  cause,  the  governor  may 
suspend  or  remove  any  pilot  appointed  by  him; 

6.  They  must  strictly  observe  and  obey  all  legally  established  quarantine 
regulations. 

History:  Enacted  March  12,  1872,  founded  upon  §3  Act  January  8, 
1850,  Stats.  1850,  p.  46. 

A«  to  pilot  for  Wllmlna^on  and  harbor  of  San  Pedro,  proTiaton  for,  see  Stats.  1889 
p.  416. 

§  2437.  FURTHER  DITTIES  OF  PILOTS.  When  cruising  off  or  standing 
oat  to  sea,  pilots  must  go  to  a  vessel  nearest  to  shore,  or  in  the  most  distress, 
under  a  penalty  of  one  hundred  dollars ;  for  refusing  to  go  on  board  a  vessel 
when  required,  a  like  penalty  of  one  hundred  dollars  may  be  imposed;  in 
either  case,  upon  conviction,  the  pilot  may  be  suspended  or  expelled,  at  the 
discretion  of  the  commissioners. 

HTstory:  Enacted  March  12,  1872,  founded  upon  §  33  Act  March  8, 
1860,  Stats.  1860,  p.  78. 

§2438.  VIOLATING  REGULATIONS.  For  every  violation  of  the  duties 
and  regulations  herein  specified,  the  pilot  so  violating  is  liable  on  his  official 
bond  to  the  party  aggrieved  to  the  amount  of  the  damages  sustained. 

History:     Enacted   March   12,   1872. 

§  2439.  PILOTma  VESSELS  WITHOUT  LICENSE.  Any  person  not  the 
master  or  owner,  and  not  holding  a  commission  or  license  as  a  pilot,  who  pilots 
any  vessel  into  or  out  of  any  harbor  or  port  of  this  state  for  which  there  are 
commissioned  or  licensed  pilots,  must  be  punished  therefor  as  provided  in  the 
Penal  Code,  section  three  hundred  and  seventy-nine,  and  must  pay  to  the 
pilot  entitled  to  pilot  such  vessel  the  amount  of  pilotage  or  towage  collected 
by  him. 

HFstory:  Enacted  March  12,  1872,  founded  upon  §  11  Act  March  8,  1860 
(Stats.  1860,  pp.  75-76),  as  amended  by  S  17  Act  March  22,  1870,  Stats. 
1869-70,  p.  348. 

'Aa  1o  vaUoouied  pUotinc  a  adademcanor,   see  KBRR'S  CTC.  PBN.  CODB  §  37f. 


J 
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§2440.  PILOT  OOMMISSIONEBS  FOB  SAN  FRANCISCO,  KABE 
ISLAND,  AND  BENICIA,  HOW  APPOINTED.  There  must  be  appointed  by 
the  governor,  by  and  with  the  advice  of  the  senate,  three  experienced  and 
competent  shipmasters  or  nautical  men,  citizens  of  the  United  States,  and 
residents  in  either  of  the  cities  of  San  BYancisco,  Oakland,  Vallejo,  or  Beuicia, 
or  of  the  towns  of  Brooklyn  or  Alameda,  a  board  of  pilot  commissioners  for  the 
ports  of  San  Francisco,  Mare  Island,  and  Benicia. 

History:    Enacted  March  12,  1872,  founded  upon  S§  1-23  Act  March  22, 
1870,  Stats.  1869-70,  pp.  3i4-349. 


1.  Applied,  cited,  construed,  referred  to. 
2,  3.  Pilot   commissioners  —  Board   appointed 

by  governor  with  advice  and  consent  of 

senate. 
4.  Sections  of  code  reconciled. 

1.  APPLIBD,  CITBD,  CONSTRUED,  R]S« 
ITE^RRBD  TO,  etc.,  in:  People  ex  rel.  Travers 
vs.  Freese,  76  Cal.  €33,  687,  18  Pac.  Rep. 
812  (construed). 

a.  PILOT  COMMISSIONERS.— Board  la 
appointed  bT  tgoTcmor  vrith  advice  and  eon« 
aent  of  senate  and  commissioner  can  ba 
removed  only  by  appolntlngr  power  and  not 
by  arovernor  alone. — People  ex  rel.  Travers 
vs.  Freese,  76  Cal.  633,  636,  18  Pac.  Rep. 
812. 

8.  Alilnned  in  People  ex  rel.  Travers  vs. 
Freese,  88  Cal.  468,  456,  28  Pac.  Rep.  378. 


4.     SBCriONS  OF  CODB  RBCOlfCIIiEDr— 

Sections  2440-2442  are  a  portion  of  tit.  6 
part  8,  and  rule  prescribed  by  1 4481  post 
must  prevail  in  determining:  which  section 
shall  stand  as  law  in  this  case  (dls.  op^ 
Paterson  and  McFarland,  JJ.). — ^People  ex 
rel.  Travers  vs.  Freese,  76  CaL  638,  637,  18 
Pac.  Rep.  812. 

Aa  to  pllota,  proTlalon  for  appointment  ef* 
dellnlnv  their  dvtleo  and  eompenaation  la 
port  of  'WllnBlnfftoMy  In  bay  of  San  Pedro, 
see  Stats.  1889  p.  416;  HCNNINCS  GEN- 
BRAI«  LAWS  p.   1048. 

Aa  to  pilot  revnlatlona  for  San  Fraaeiaee^ 
Mare  Island,  and  Benlela,  see  post  SI  2467- 
2470. 

Aa  to  pilots  and  abip  resvlationa  for  Saa 
Dievo,  see  Stats.  1871-2  p.  650;  HBlVlfHirG'S 
GBNERAL  LAWS  Pl  1045. 


§2441.  PILOT  C0MMISSI0NEB8  FOB  HXTMBOLDT  BAY  AND  BAB, 
HOW  APPOINTED.  There  must  be  appointed  by  the  governor  three  pilot 
commissioners  for  Humboldt  Bay  and  Bar.  Two  of  the  persons  so  appointed 
must  be  resident  business  men,  and  the  other  a  shipmaster  or  nautical  man, 
and  a  resident  of  Eureka,  Humboldt  County,  who  must  constitute  a  board  of 
pilot  commissioners  for  Humboldt  Bay  and  Bar. 

Hf story:    Enacted  March  12,  1872,  founded  upon  §5  Act  March  8,  1860, 
Stats.  1860,  p.  76. 

Aa   to   pilot   rcffaiatlona    for   the  port   of  Aa  to  pilot  reffnlatlona  for  Hvinboldt  Baf 

San  Dicvo,  see  Stats.   1871-2   p.   650;  HBN«      aii4  Bar,  see  post  H  8476-2491. 
ICING'S  GENERAL.   LATVS  p.   1046. 

§  2442.  TEBM  OF  OFFICE.  The  commissioners  hold  their  offices  during 
the  pleasure  of  the  power  appointing  them,  not  exceeding  four  years  from  the 
date  of  their  commissions. 

H (story:  Enacted  March  12,  1872.  founded  upon  §2  Act  March  8,  1860 
(Stats.  1860,  p.  74),  as  amended  by  §  3  Act  March  22,  1870,  Stats.  1869-70, 
p.  345. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Operates  as  exception. 
3,  4.  Power  of  removal. 

1.  APPLIED,  CITED,  CONSTRITBD,  RB- 

by  J  369  this  code. — People  ex  rel.  Travera 
vs.  Freese.  76  Cal.  633,  636,  18  Pac.  Rep. 
812   (construed). 

2.  THIS  SECTION  OPERATES  AS  AN 
EXCEPTION  to  general  rules  established 
by  5  369  this  code. — People  ex  rel.  Travers 
vs.  Freese,  76  Cal.  633,  636,  18  Pac.  Rep.  812. 

a.  POWER  OF  REMOVAL.. — Board  of 
pilot  commissioners  for  ports  of  San  Fran- 


cisco, Mare  Island,  and  Benicia,  can  be 
removed  only  by  appointing  power  and  not 
by  arovernor  alone. — People  ex  rel.  Travers 
vs.  Freese,  76  Cal.  633,  636,  18  Pac.  Bep. 
812. 

4,  Aillniicdt  People  ex  rel.  Travers  ▼*• 
Freese,  88  Cal.  45.8,  456,  23  Pac  Rep.  878. 

Aa  to  admlmlatratloii  of  oaths,  etc,  >ee 
KERR'S  CYC|  CODB  CIT.  FROG.  |209l 
et  seq. 

As  to  8vbp«Mias  for  vrltmcaaca,  etc,  see 
KERR'S  CYC,  CODB  CIT.  PROC.  8  1985 
et  aeq. 
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§  2443.    BOABDS  TO  ORGANIZE.  AND  MEETINOS.    The  commissioners 

must  organize  as  boards,  respectively,  by  the  election  of  presidents,  secretaries, 

and  treasurers.    They  must  provide  for  themselves  offices,  in  which  they  must 

meet  as  follows:  The  ''San  Francisco  board"  must  meet  once  a  month  in  the 

city  of  San  Francisco,  and  the  ** Humboldt  board"  must  meet  at  Eureka  on  the 

iirst  Mondays  in  January,  April,  July,  and  October. 

History:  Enacted  March  12,  1872,  founded  upon  S  3  Act  March  8,  1866 
(Stats.  1860,  p.  75),  as  amended  by  S  4  Act  March  22,  1870,  Stats.  1869-70, 
p.  345. 

§2444.  POWEBS  OF  PRESIDENT.  The  president  of  each  board  is  au- 
thorized to  administer  oaths  in  regard  to  any  matter  properly  before  it,  and 
to  issue  subpoenas  in  like  cases  for  witnesses.  A  witness  disobeying  such  sub- 
pcena  served  on  him  must  pay  to  the  board  one  hundred  dollars,  for  which 
judgment  may  be  recovered  by  the  president  in  a  civil  action. 

Hrstory:  Enacted  March  12,  1872,  founded  upon  S  4  Act  March  22,  1870, 
Stats.  1869-70,  p.  345. 

§  2446.  POWEBS  OF  THE  BOABDS.  Each  board  must  make  by-laws  and 
rules  for  the  government  of  pilots  appointed  by  it;  and  may  adjourn  their 
regular  meetings  from  time  to  time.  The  Humboldt  board  must  hold  a  special 
meeting  on  notice  of  one  member,  published  in  a  newspaper  in  Hum])oldt 
County  five  days  prior  to  the  proposed  meeting.  The  San  Francisco  board  may 
appoint  a  secretary  and  fix  his  compensation,  not  to  exceed  the  sum  of  two 
hundred  and  fifty  dollars  per  month.  The  secretary  of  the  Humboldt  board 
must  be  one  of  the  members  thereof. 

History:  Enacted  March  12,  1872,  founded  upon  9  4  Act  March  8,  1860 
(Stats.  I860,  p.  75),  as  amended  hj  K4,  6  Act  March  22,  1870,  Stats. 
1869-70,  p.  845. 

§  2446.  SECBETABIES  OF  BOABDS^  AND  BEOOBDS.  The  secretary 
of  each  board  must  keep  a  journal  of  all  its  proceedings  and  acts,  and  a  register 
of  all  pilots  appointed,  their  residence  and  date  of  license ;  and  must,  under 
order  of  the  board,  issue  licenses  to  be  signed  by  the  president,  and  counter- 
sign the  same.    The  secretary  of  the  Humboldt  board  is  the  treasurer  thereof. 

H (story:  Enacted  March  12,  1872,  founded  upon  9^  Act  March  8,  1860 
(Stats.  1860,  p.  75),  as  amended  by  §  5  Act  March  22,  1870,  Stats.  1869-70, 
p.  345. 

§ 2447.  NOT  TO  BE  INTEBESTED  IN  PILOTBOATS.  Neither  the  com- 
missioners nor  their  secretaries  must  have  any  interest  in  any  pilot-boat  or 
steam  tug,  nor  in  the  earnings  thereof,  other  than  for  compensation  as  herein 
provided.    Any  one  violating  this  section  forfeits  his  office. 

History:  Enacted  March  12,  1872,  founded  upon  §  6  Act  March  22,  1870, 
Stats.  1869-70,  p.  345. 
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ARTICLE  VI. 

PILOT   REGULATIONS   FOR  SAN   FRANCISCO,   MARE   ISLAND,    AND   BENICIA, 

S  2457.    To  examine  and  license  pilots.  §  2464.  Hearing  of  pilots  on  charges.    Supe- 
8  2458.    Pilots  to  keep  boats.  rior  court  may  review  deciaiona. 

§  2459.    Duty  of  pilots.    Arrest  of  offenders.  5  2465.  Certain  pilotage  to  be  agreed  on. 

§  2460.     To  render  monthly  account  of  pilot-  5  2466.  Bates  of  pilotage  at  San  Francisco. 

ggo^  8  2467.  Vessels  exempt  from  pilotage,  where. 

8  2461.    Board  may  revoke  licenseu  5  2468.  Same.     Exemption  and  reduction  of 

8  2462.    Causes  for  revocation.  ,  _  .^-  rv?     !^^^  -w     « 

8  2463.    Complaint  against  pilot  to  be  verified,  1 1^^'  ^""^  ^^P  P>^«*«  ^^^ ^'  '^^^^.^^  , 

and  how  disposed  of.  »  24/0.  Pilot  bringing  in  vessel  enUtled  to 
'^  take  same  out. 

§  2457.  TO  EXAMINE  AND  LICENSE  PILOTS.  The  board  of  commis. 
sioners  must  examine  and  license,  in  the  manner  prescribed,  not  less  than 
fifteen  nor  more  than  twenty  pilots  for  the  port  of  San  Francisco,  and  not  more 
than  two  pilots  for  the  ports  of  Mare  Island,  Vallejo,  and  Benicia. 

History:  Enacted  March  12,  1872,  founded  upon  9  7  Act  March  22,  1870, 
Stats.  1869-70,  pp.  345-346;  amended  March  29,  1878,  Code  Amdts.  1877-8, 
p.  46. 

Applied,  dted,  conatraed,  referred  to,  etc..  A*  to  San  Dleffo  pilots  and  pilot  regnla- 

In:  Minor  vs.  Kidder,  48  CaL  229,  236  (mis-       tlons,  see  Stats.   1871-2  p.   660;  HENNIHG'S 
cited  as  |2466).  GBNERAL  LA'WS  p.  1045. 

§  2458.  PILOTS  TO  KEEP  BOATS.  Pilots  must  at  all  times  keep,  for  their 
exclusive  use,  boats  of  such  description  and  good  condition  as  directed  by  the 
board. 

Hfstory:  Enacted  March  12, 1872,  founded  npon  S  10  Act  March  22,  1870, 
Stats.  1869-70,  pp.  346-347;  amended  March  29,  1878,  Code  Amdts.  1877-8, 
p.  46. 

§  2459.  DUTY  OF  PILOTS.  ABSEST  OF  OFFENDEBS.  Every  pilot  in 
charge  of  a  veifeel  arriving  in  the  port  or  harbor  of  San  Francisco,  must  safely 
moor  the  vessel  in  such  position  as  the  master  of  the  vessel  or  harbor-master 
may  direct.  He  must  prevent  all  persons  (except  officers  of  the  state  or  federal 
governments,  owners  or  consignees  of  the  vessel  or  cargo,  and  persons  admitted 
on  the  express  order  of  the  master)  from  boarding  such  vessel  until  she  has 
been  safely  moored.  To  enforce  the  provisions  of  this  section,  and  other  police 
regulations  for  the  harbor,  every  pilot  in  charge  of  a  vessel  entering  the  harbor 
of  San  Francisco  is  authorized  and  empowered  to  arrest  every  one  who,  in 
opposition  to  the  master's  orders,  persists  in  boarding  such  vessel,  or  who, 
having  boarded  her,  refuses  to  leave  on  the  command  of  such  master  or  pilot; 
when  so  arrested  he  must  be  immediately  brought  before  the  police  judge's 
court,  or  admitted  to  bail,  as  provided  in  the  Penal  Code. 

History:  Enacted  March  12,  1872,  founded  upon  §  11  Act  March  22,  1870, 
Stats.  1869-70,  p.  347. 

§  2460.  TO  RENDEB  MONTHLY  ACCOUNT  OF  PILOTAGE.  Every  pilot 
of  the  harbor  of  San  Francisco,  Mare  Island,  Vallejo,  and  Benicia  must,  once 
in  each  month,  upon  blanks  to  be  furnished  them  by  the  board  of  pilot  commis- 
sioners, render  a  verified  account  to  the  board  of  all  moneys  received  by  him, 
or  by  any  other  person  for  him,  or  on  his  account,  and  pay  five  per  cent  thtreof 
to  the  board,  in  full  compensation  for  its  official  services,  for  the  services  of  its 
secretary  and  treasurer,  anr'  all  incidental  expenses. 
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[Contents  of  account — ^Duty  of  secretaiy.]  Such  account  shall  give  the 
name  of  each  vessel  piloted,  and  the  master  thereof,  and  of  each  vessel  for 
which  pilotage  has  been  charged  or  collected,  and  the  amount  charged  to  or 
collected  from  each,  and  any  rebates  made  and  allowed  and  the  amounts 
thereof,  where  the  same  is  registered,  the  depth  of  its  draft,  its  tonnage, 
whether  inward  or  outward  bound,  and  whether  the  amount  so  received,  col- 
lected, or  charged  is  for  full  pilotage  or  half  pilotage,  and  the  secretary  shall 
record  such  account  in  full  detail  in  a  book  prepared  for  that  purpose,  which 
book  shall  at  all  times  be  open  to  public  inspection. 

History:  Enacted  March  12,  1872,  founded  upon  §12  Act  March  22, 
1870,  Stats.  1869-70,  p.  347;  amended  February  14,  1899,  Stats,  and  Amdts. 
1899,  p.  6. 

§2461.  BOAKD  MAT  BEVOEE  LICENSE.  The  board  has  power  sum- 
marily to  suspend  pilots  for  misconduct,  inattention  to  their  duty,  intoxication, 
or  violation  of  any  of  the  rules  and  regulations  provided  by  the  board  for  the 
government  of  pilots,  and  to  revoke  the  license  of  pilots  for  the  causes  herein- 
after mentioned,  upon  due  proof  thereof,  as  hereinafter  provided.  The  board 
must  immediately  suspend  every  pilot  complained  of  until  the  complaint  is 
investigated  and  decided. 

History:  Enacted  March  12, 1872,  founded  upon  §  13  Act  March  22,  1870, 
Stats.  1869-70,  p.  347. 

§  2462.  CAUSES  FOR  BEVOGATION.  Any  pilot  may  be  deprived  of  his 
license  before  its  expiration  for  the  following  causes  only : 

1.  For  neglect,  for  thirty  days  after  the  same  becomes  due,  as  provided  in 
the  second  preceding  section,  to  render  an  account  to  the  board  of  pilot  com- 
missioners of  all  moneys  received  by  him  for  pilotage ; 

2.  For  neglect,  for  thirty  days  after  the  same  becomes  due,  to  pay  over  to  the 
board  the  five  per  cent  on  the  pilotage  money  received  by  him ; 

3.  For  rendering  to  the  board  a  false  account  of  pilotage  received ; 

4.  For  absenting  himself  from  duty  for  more  than  one  month  at  any  one 
time,  except  upon  leave  granted  by  the  board,  or  by  reason  of  sickness  or 
personal  injury; 

5.  For  refusing  to  exhibit  his  license  when  requested  to  do  so  by  the  master 
of  any  vessel  he  may  have  boarded ; 

6.  For  habitual  or  occasional  intoxication,  whether  the  same  occurs  while 
in  charge  of  any  vessel  as  pilot  or  in  charge  of  a  pilot-boat,  or  at  any  other 
time; 

7.  For  negligently,  ignorantly,  or  wilfully  running  any  vessel  on  shore,  or 
otherwise  rendering  her  liable  to  injury.  Any  pilot  deprived  of  his  license 
under  this  subdivision  is  thereafter  ineligible  to  receive  a  license  as  pilot ; 

8.  For  wilful  violation  of  the  rules  and  regulations  adopted  by  the  board  of 
commissioners  for  the  government  of  pilots. 

History:  Enacted  March  12, 1872,  founded  upon  §  14  Act  March  22,  1870, 
Stats.  1869-70,  pp.  347-348. 

§  2463.  COMPLAINT  AGAINST  PILOT  TO  BE  VERIFIED,  AND  HOW 
DISPOSED  OP,  No  complaint  against  any  pilot  for  any  of  the  charges  speci- 
fied in  the  preceding  section  must  be  entertained  by  the  board,  unless  it  is 

within  the  knowledge  of  the  commissioners  or  reduced  to  writing  and  verified, 
PoL  c— ss. 
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as  in  civil  actions.  When  a  written  complaint  is  filed,  the  pilot  accused  miust  be 
forthwith  served  with  a  copy  thereof  by  the  secretary,  and  required  to  appear 
and  answer  within  ten  days  thereafter.  If,,  upon  the  hearing  of  a  complaint 
and  the  testimony  in  relation  thereto,  the  board  adjudges  the  complaint  well 
founded,  and  the  pilot  guilty  of  any  of  the  acts  or  causes  herein  declared  suffi- 
cient for  depriving  him  of  his  license,  the  board  must  by  order  so  declare,  and 
forthwith  revoke  his  license.  Such  order  must  be  entered  of  record  in  the 
minutes  by  the  secretary. 

History:  Eoacted  March  12,  1872,  founded  upon  §15  Act  March  22, 
1870,  Stats.  1869-70,  p.  348. 

§2464.  HEABINO  OF  PILOTS  ON  OHABOES.  SUPERIOR  OOTIBT 
HAY  REVIEW  DECISIONS.  Whenever  any  pilot  has  been  notified  th^it  his 
license  wiU  not  be  renewed,  as  provided  in  section  two  thousand  four  hundred 
and  thirty  of  this  code,  he  shall  be  entitled  to  a  trial  and  hearing  thereon,  in 
the  same  manner  that  other  charges  and  complaints  are  tried  under  the  pro- 
visions of  section  two  thousand  four  hundred  and  sixty-three  of  this  code,  and 
in  all  such  cases  and  in  all  cases  of  revocation  of  license,  or  suspension  of  a 
pilot  for  any  cause,  the  board  may,  in  its  discretion,  upon  written  applicatior 
setting  forth  the  grounds  thereof,  verified  by  the  party  aggrieved,  grant  a 
rehearing ;  and  in  all  cases  the  final  decision  of  the  board  shall  be  subject  to 
review  in  the  superior  court  of  the  city  and  county  of  San  Francisco,  to  which 
court  any  such  case,  with  all  the  papers  and  proceedings  therein,  shall  be 
immediately  certified  by  the  secretary  of  said  board,  when  so  required  by  the 
pilot  interested  therein.  Any  case  so  certified  to  the  superior  court  shall  be 
then  tried  de  novo. 

The  judgment  of  the  court  shall  be  final  and  conclusive.  If  the  decision  of 
the  board  be  reversed,  the  judgment  shall  operate  directly  to  restore  the  pilot 
to  all  his  former  rights,  status,  and  privileges  without  further  action  of  the 
board.  But  the  board  shall,  nevertheless,  upon  being  served  with  a  certified 
copy  of  such  judgment,  restore  or  renew  the  license  of  such  pilot,  as  the  judg- 
ment may  direct. 

History:  Enacted  March  12,  1872,  founded  upon  916  Act  March  22, 
1870,  Stats.  1869-70,  p.  348;  amended  March  29,  1878,  Code  Amdts.  1877-8, 
pp.  46-47;    March  14,  1881,  Btats.  and  Amdta.  1881,  pp.  85-86. 

§  2465.  CERTAIN  PILOTAGE  TO  BE  AQBEED  ON.  The  pilotage  inside 
the  heads  to  the  anchorage  opposite  San  Francisco  and  about  the  harbor,  or 
between  the  harbor  of  San  Francisco  and  the  ports  of  Mare  Island,  Vallejo,  or 
Benicia,  must  be  at  such  rates  as  agreed  on  between  the  parties,  not  to  exceed 
five  dollars  per  foot  draft. 

History:  Enacted  March  12, 1872,  founded  upon  9  19  Act  March  22,  1870, 
Stats.   1869-70,   p.   349. 

§2466.  RATES  OF  PILOTAGE  AT  SAN  FBANOISOO.  The  foUowing 
shall  be  the  rates  of  pilotage  into  and  out  of  the  harbor  of  San  Francisco: 
All  vessels  under  five  hundred  tons  three  dollars  per  foot  draft;  all  vessels 
over  five  hundred  tons  three  dollars  per  foot  draft  and  three  cents  per  ton 
for  each  and  every  ton  registered  measurement;  and  every  vessel  spoken 
inward  or  outward  bound  except  as  hereinafter  provided  shall  pay  the  said 
rates.    A  vessel  is  spoken  by  day  by  a  pilot-boat  displaying  a  union  jack  or  by 
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night  displaying  a  torch  or  flare-up  within  a  distance  of  three  miles  of  the 
vessel.  In  all  cases  where  inward-bound  vessels  are  not  spoken  until  inside  of 
the  bar  the  rates  of  pilotage  herein  provided  shall  be  reduced  fifty  per  cent. 
Vessels  engaged  in  the  whaling  or  fishing  trades  shall  be  exempt  from  all  pilot- 
age except  where  a  pilot  is  actually  employed. 

History:  Enacted  March  12, 1872,  founded  upon  9  20  Act  March  22,  1870, 
Stats.  1869-70,  p.  349;  amended  March  29,  1878,  Code  Amdts.  1877-8, 
p.  47;    March  22,  1905,  Stats,  and  Amdts.  1905,  p.  815. 


§  2467.  VESSELS  EXEMPT  FKOM  PILOTAGE,  WHEBK  Any  vessel  in 
tow  of  a  steam  tug,  between  the  harbor  of  San  Francisco  and  the  ports  of 
Mare  Island,  Vallejo,  or  Benicia,  shall  be  exempt  from  all  charges  for  pilotage, 
imless  a  pilot  be  actually  employed. 

Hrstory:  Enacted  March  12,  1872,  founded  upon  9  21  Act  March  22, 
1870,  Stats.  1869-70,  p.  349;  amendod  March  29,  1878,  Code  Amdts.  1877-8, 
p.  47. 

§2468.    SAME.    EXEMPTION  AND  REDUCTION  OF  PILOTAQE.    All 

vessels  sailing  under  an  enrolment,  and  licensed  and  engaged  in  the  coasting 
trade  between  the  port  of  San  Francisco  and  any  other  port  of  the  United 
States  shall  be  exempt  from  all  pilotage  unless  a  pilot  be  actually  employed. 
All  foreign  yessels  and  all  vessels  from  a  foreign  port  or  bound  thereto,  and 
all  vessels  sailing  under  a  register  between  the  port  of  San  Francisco  and  any 
other  port  of  the  United  States  shall  be  liable  for  pilotage  as  provided  in 
section  twenty-four  hundred  and  sixty-six  of  this  code. 

Hfstory:  Enacted  March  12.  1872,  founded  upon  9  21  Act  March  22, 
1870,  Stats.  1869-70,  p.  349;   aniended  March  29,  1878,  Code  Amdts.  1877-8, 

S.  47;    Apnl  6,  1891.  Stats,  and  Amdts.  1891,  p.  496;    March  22,  1905, 
tats,  and  Amdts.  1905,  p.  816. 

§2469.  WHEN  TWO  PILOTS  OFFEB  SERVICES.  When  two  or  more 
pilots  shall  offer  their  services  to  any  vessel  inward  bound,  the  pilot  first  offer- 
ing, or  one  connected  with  the  same  boat,  shall  have  preference,  and  if  the 
services  of  another  be  accepted,  the  vessel,  her  appurtenances,  and  the  master 
«ind  owner  thereof,  shall  be  jointly  and  severally  liable  to  the  pilot  entitled  to 
such  preference  for  one  half  the  amount  of  pilotage  he  would  have  been  en- 
titled to  had  his  services  been  accepted. 

History:    Enacted  March  28,  1878,  Code  Amdts.  1877-8,  p.  47. 

§2470.  PILOT  BBINOINO  IN  VESSEL  ENTITLED  TO  TAKE  SAME 
OUT.  Any  pilot  bringing  a  vessel  into  the  harbor  of  San  Francisco  (or  one 
connected  with  his  boat)  shall  be  entitled  to  take  such  vessel  to  sea  again  when 
she  next  departs ;  provided,  such  pilot  and  those  connected  with  his  boat  have 
not  in  the  mean  time  become  in  any  manner  disqualified  or  incapacitated ;  and 
if  such  preference  be  disregarded  by  the  master  of  such  vessel,  the  vessel, 
master,  and  owner  shall  be  liable  to  the  pilot  entitled  to  such  preference  for  one 
half  the  amount  to  which  he  would  be  entitled  if  his  services  had  been  accepted. 

Mfstory:    Enacted  March  28,  1878,  Code  Amdts.  1877-8,  pp.  47-48. 


HM7«-M7»     (54M)  RBGUUkTIONS— HUMBOLDT    BAY— PRIORITY.  [PL  UI. 

ARTICLE  VII. 

PILOT   REGULATIONS   FOR  HUMBOLDT   BAT  AND    BAR. 

9  2476.    Board     to     appoint     and     remove  §  2482.  Commissionera  to  recover  f orfeitoreiy 

pilots.  etc. 

§  2477.    To  make  rulea  to  govern  themselves  9  2483.  Compensation  of  commissioners. 

and  pilots.  9  2484.  Secretary  to  publish  receipts. 

§  2478.    Pilots  to  be  attached  to  steamboats.  §  2485.  Pilots  to  observe  regulations. 

Damages.  "  §  2486.  License,  how  forfeited. 

§  2479.     Pilot  having  priority.  §  2487.  Pilot  losing  vessel. 

9  2480.     Pilotage  and  towage.  |  2488-  Extra  services. 

§  2481.    Pilot  responsible  for  loss  or  detention  |  ^|°^;  l^^rth^S' 

of  vessel.  g  249l!  Claims  against  board. 

§  2476.  BOARD  TO  APPOINT  AND  BEMOVE  PILOTS.  The  Humboldt 
board  may  appoint  for  Humboldt  Bay  and  Bar  such  number  of  pilots  as  are 
necessary,  subject  to  be  removed  by  the  board  at  any  time. 

Hfatory:    Enacted  March  12,  1872,  founded  upon  99  5-9  Act  March  8, 
1860,  Stats.  1860,  p.  75. 

As  to  snuit  to  United  States  for  Improve-  chase  for  state  certain  lands  (Stats.  1889  jx 

ment  of  harbor  of  Hamboldt  Bay,  see  act  201);    HENN'ING'S  GBNERAL  LAlHrs  p.  5SS. 

of  March  9,  1887   (Stats.  1887  p.  59);  HBlf-  As  to  Saa  DIeffo  pilots  and  pilot  resal^- 

NING'S  GBNBRAL  LAIEI^S  p.  626;  act  March  tlons,  see  Stats.   1871-2  p.   660;  HfilfNING'S 

15,  1889,  authorizingr  fiTOvernor,  etc,  to  pur-  GKNKRAL  LAWS  p.  1046. 

§  2477.    TO  MAKE  RULES  TO  GOVERN  THEMSELVES  AND  PILOTS. 

The  commissioners  may  make  by-laws  and  rules  for  their  own  government  and 
for  the  government  of  the  pilots,  and  fix  penalties  for  the  breach  of  the  same— 
a  copy  whereof  they  must  furnish  each  pilot  appointed.  They  may  also  sus- 
pend or  revoke  the  licenses  of  pilots  appointed  by  them,  for  incapacity  op  mia- 
conduct. 

HIatory:   Enacted  March  12,  1872,  founded  upon  9S  6,  9,  25  Act  March  8, 
1860,  Stats.  1860,  pp.  75-77. 

Applied,  cited,  construed,  referred  tOj  eta.  In:  Minor  vs.  Kidder,  4S  CaL  229,  231  (mis- 
cited). 

§2478.    PILOTS  TO  BE  ATTACHED  TO  STEAMBOATS.    DAMAGES. 

All  pilots  licensed  or  appointed  for  Humboldt  Bay  must  be  attached  to  a 
steamboat  well  furnished  and  fitted  for  the  service,  having  the  necessary 
hawsers  and  spring  lines  suitable  to  cross  and  tow  vessels  over  Humboldt  Bar 
in  ordinary  rough  weather.  Any  damage  to  a  vessel  in  tow  of  a  pilot-boat, 
resulting  from  negligence  or  carelessness,  may  be  recovered  of  the  pilot-boat, 
its  owners,  or  the  pilots  in  charge  thereof  at  the  time  the  injury  occurred;  they 

are  jointly  and  severally  liable  therefor. 

History:    Enacted  March   12,   1872,  founded  upon  910  Act  March  8, 

1860,  Stats.  18G0,  p.  75. 

§2479.  PILOT  HAVING  PRIORITY.  The  pilot  who  brings  any  vessel 
into  the  port  has  priority  in  piloting  or  towing  the  same  out,  and  the  master 
of  the  vessel  outward  bound  must  apply  for  pilotage  or  towage  on  board  the 
pilot-boat  which  brought  the  vessel  in,  and  tender  the  pilotage  or  towage  fee. 
Such  pilot,  or  a  suitable  substitute,  must  immediately  render  the  required 
service,  and  for  a  failure  so  to  do  forfeits  his  appointment.  If  the  pilot,  in 
bringing  the  vessel  in,  was  guilty  of  negligence  or  carelessness,  he  thereby 

forfeits  his  right  of  priority. 

History:     Enacted  March   12,  1872,  founded  upon   §11  Act  March  8^ 
1860,  StatB.  1860,  pp.  75-76. 


TltVl«ch.I,art.VII.]    RESPONSIBILITY    OF    PILOT— REGULATIONS.     (566)     99  2M80-2485 

§2480.    PILOTAGE  AND  TOWAQE.    The  following  fees  are  collectable 
by  the  pilots  of  Humboldt  Bay  : 

1.  For  piloting  vessels,  eight  dollars  per  foot  draft. 

2.  For  towage,  an  amount  to  be  agreed  upon  between  the  parties. 

History:    Enacted  March  12,  1872,  founded  upon  S§  H;  12  Act  March  8, 
1860,  Stats.  1860,  pp.  75-76. 

§  2481.    PILOT  BESPONSIBLE  FOB  LOSS  OB  DETENTION  OF  VESSEL. 

If  any  vessel  bound  for  Humboldt  Bay  is  lost  or  unnecessarily  detained  for 
want  of  a  pilot  or  steam  tugboat  after  raising  a  signal  for  a  pilot  within  eight 
miles  of  the  bar  at  the  entrance  of  the  bay,  the  pilots  may  be  suspended  or 
displaced  by  the  commissioners,  and  those  guilty  of  negligence  or  inattention 
must  pay  to  the  commissioners  a  sum  not  exceeding  five  hundred  dollars,  to  be 
recovered  in  a  suit  by  them,  and  are  liable  to  the  owners  of  the  lost  or  detained 
vessel  in  the  amount  of  damage  resulting  from  such  negligence  or  inattention. 
The  commissioners  must  publish  all  proceedings  had  in  such  cases. 

History:     Enacted  March   12,   1872,   founded   upon   S  13  Act   March   8, 
1860,  Stats.  1860,  p.  76. 

§2482.    COMMISSIONERS  TO   BECOVEB  FORFEITURES,  ETC.     The 

commissioners  must  sue  for  and  recover  all  penalties  and  forfeitures  from 
pilots,  masters,  or  owners  of  vessels,  or  other  persons,  or  from  the  vessels  vio- 
lating any  of  the  provisions  of  this  article.  The  money  so  collected  must  be 
paid  into  the  county  treasury  of  Humboldt  County,  for  the  use  of  the  public 
schools,  the  commissioners  first  deducting  therefrom,  if  suflBcient,  enough  to 
defray  their  salaries  and  necessary  expenses. 

History:    Enacted  March  12,  1872,  founded  upon  S9  14-17  Act  March  8, 
1860,  Stats.  1860,  p.  76. 

§2483.  COMPENSATION  OF  COMMISSIONERS.  The  commissioners 
must  each  receive  the  sum  of  four  dollars  per  day  for  each  day  actually  em- 
ployed in  the  discharge  of  their  duties,  and  all  necessary  expenses  for  station- 
ery, lights,  and  fuel  used  in  their  oflSce,  which  sum  must  be  deducted  from  the 
moneys  received  by  them  before  depositing  the  same  in  the  county  treasury. 

History:    Enacted  March  12,   1872,  founded  upon  $15  Act  March  8, 
1860,  State.  1860,  p.  76. 

§2484.    SECRETARY  TO  PUBLISH  RECEIPTS.    On  the  first  week  in 

January  of  each  year,  the  secretary  of  the  board  must  cause  to  be  published 

in  a  newspaper  published  in  Humboldt  County  a  full  account  of  all  the  receipts 

and  expenditures  for  the  year  previous. 

History:    Enacted  March  12,  1872,  founded  upon   §18  Act  March   8, 
1860,  State.  1860,  p.  76. 

§2485.  PILOTS  TO  OBSERVE  REQULATIONS.  The  commissioners  of 
Humboldt  Bay  and  Bar  must  strictly  observe  and  enforce  the  following  regu- 
lations: 

1.  A  pilot  absenting  himself  from  his  duty  for  more  than  two  months  forfeits 
bis  license ; 

2.  Each  pilot  must  apply  for  a  renewal  of  his  license  ten  days  before  the 
expiration  thereof,  otherwise  it  must  not  necessarily  be  renewed ; 
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3.  If  a  pilot  becomes  intoxicated  while  in  charge  of  a  vessel  as  pilot  he  must 
be  suspended  or  dismissed  and  his  license  withdrawn. 

History:    Enacted  March  12,  1872,  founded  upon  5 S  20*24  Act  March  8, 
I860,  Stats.  1860,  p.  77. 

§2486.  LICENSE^  HOW  FORFEITED.  Licenses  of  pilots  are  forfeited, 
and  must  be  withdrawn  by  the  board  of  commissioners  in  the  following  eases: 

1.  A  failure  to  renew  his  bond  or  sureties  when  required  by  the  board; 

2.  Wilful  violation  of  any  duty  prescribed  by  law,  or  a  regulation  of  the 
board ; 

3.  Negligently  losing  a  vessel; 

4.  Mental  derangement ; 

5.  Habitual  drunkenness. 

Notice  of  any  charge  must  be  given  to  the  pilot  accused,  and  an  opportunity 
to  defend  himself  given  before  his  removal. 

History:    Enacted  March  12,  1872,  founded  upon  S§  23,  24  Aet  March  8, 
1860,  State.  1860,  p.  77. 

§  2487.  PILOT  LOSING  VESSEL.  A  pilot  negligently  losing  a  vessel  must 
not  thereafter  receive  a  license  as  a  pilot,  and  is  liable  for  all  damages  sus- 
tained in  consequence  of  such  neglect.  If  a  pilot  negligently  runs  a  vessel  on 
Rhore,  he  must  receive  no  pilotage;  and  he  is  liable  on  his  bond  for  all  damages 
sustained. 

Hfttory:     Enacted  March  12,  1872,  founded  upon   §24  Act  March  8, 
1860,  Stats.  1860,  p.  77. 

§2488.  EXTRA  SEBVICES.  The  master,  owner,  or  consignee  of  any 
vessel  to  whom  any  pilot  may  have  rendered,  upon  request  of  either  of  them, 
any  extra  service  for  the  preservation  of  such  vessel  while  in  distress,  must 
pay  such  pilot,  in  addition  to  his  regular  fees,  such  amount  as  the  commission- 
ers determine  to  be  a  reasonable  and  just  reward,  if  no  special  agreement  has 
been  made  between  such  master,  owner,  or  consignee  of  such  vessel  and  the 

pilot. 

History:    Enacted  March  12,  1872,  founded  upon  §29  Act  March  8, 
1860,  Stats.  1860,  pp.  77-78. 

§  2489.  FULL  PILOTAGE.  A  pilot  boarding  any  vessel  displaying  a  signal 
for  a  pilot  is  entitled  to  receive  full  pilotage. 

Hfttory:    Enacted   March  12,  1872,  founded  upon  §30  Aet  March  8, 
1860,  Stats.  1860,  p.  78. 

§  2490.  FURTHER  FEES.  The  commissioners  are  entitled  to  charge  for 
each  license  to  a  pilot  a  sum  not  exceeding  fifty  dollars ;  and  any  master  of  a 
coasting  vessel,  being  an  American  citizen,  can,  upon  application  to  the  pilot 
commissioners,  obtain  a  special  license  for  the  use  of  such  vessel  only,  by 
paying  the  commissioners  for  the  same  at  the  rate  of  one  dollar  per  ton;  all 
such  vessels  must  be  under  one  hundred  and  seventy-five  tons  burden. 

Hfstory:     Enacted  March  12,  1872,  founded  upon   §31  Act  March  8, 
1860,  Stats.  1860,  p.  78. 

§  2491.  CLAIMS  AGAINST  BOARD.  All  claims  against  the  commission- 
ers must  be  considered  at  a  stated  meeting,  and  if  correct  must  be  allowed  and 
paid. 

Hf story:    Enacted  March  12,   1872,   founded  upon   §32   Act  March  8. 
1860,  Stats.  1860.  p.  78. 


TltYI,  duly  art.  VIII.J      PORT   WABDBN8— NVMBBR   AND   DUTY.  (6G7)     » 2501-2506 

ARTICLE  Vra. 

PORT  WARDENS. 

S  2501.    Number  of  port  waraens.  9  2507.    Sales  of  wrecks,  etc.,  and  merchan- 

\  2502.    Board  for  San  Francisco.  dise  for  foreign  underwriters. 

12503.    Duty  of  wardens.  9  2508.    Notice  of  sale,  how  given. 

i  2504.    To  keep  open  record.  9  2509.    Wardens  not  to  be  connected  with 

{2505.    Surveys,   and   what   same   must   set  insurance. 

forth.  9  2510.    Pecs  for  surveys  and  certificates. 

S  2506.    May  call  assistance,  but  no  charge      9  2511.    Penalty  for  acting  as  port  warden. 

^erefor. 

§2601.  NUMBEB  OP  PORT  WARDENS.  There  are  four  port  wardens 
for  the  port  and  harbor  of  San  Francisco,  and  one  for  each  and  every  other 
port  of  entry  within  this  state. 

History:    Enacted  March  12,  1872. 

§2502.  BOARD  POR  SAN  PRANCISCO.  Of  the  wardens  appointed  in 
San  Francisco  two  or  more  must  be  master  mariners.  They  must  act  in  con- 
cert in  the  discharge  of  their  duties,  and  are  known  as  the  board  of  port 
wardens  for  the  port  of  San  Francisco. 

History:    Enacted  March  12,  1872. 

§  26(B.  DUTY  OP  WARDENS.  The  port  wardens,  when  required  by  any 
person  interested  in  either  vessel  or  cargo,  must  survey  any  vessel  arriving  in 
distress,  or  which  has  sustained  damage  or  injury  at  sea,  and  survey  in  whole 
or  in  part  the  cargo  thereof;  and  must  survey  the  hatches,  stowage,  and  cargo 
of  all  vessels  laden  with  general  or  assorted  merchandise  belonging  or  con- 
signed to  various  parties. 

History:     Enacted  March  12,  1872. 

§  2504.  TO  KEEP  OPEN  RECORD.  They  must  keep  in  a  book  provided 
for  such  purpose  a  record  of  all  surveys,  signed  by  the  warden  making  the 
survey,  at  all  times  open  for  inspection  by  any  person  interested  in  the  vessel  or 
cargo  surveyed,  of  which  all  persons  requiring  them  must  be  furnished  with 
copies  certified  under  the  hand  of  the  warden  or  one  of  the  board  of  wardens 
and  seal  of  the  board,  on  payment  of  the  fee  therefor. 

History:     Enacted  March  12,  1872. 

Applied^  etted»  coiistm«d,  referred  to,  830,  66  Pac.  Rep.  1000  (mlsclted  for 
€tc,   in:    Denninff   vs.    State,    123    Cal.    316,       8  2524). 

§  2505.  SURVEYS,  AND  WHAT  SAME  MUST  SET  FORTH.  In  all  sur- 
veys made  by  a  port  warden  he  must  set  forth  clearly  and  fully  the  nature  of 
the  damage ;  if  of  merchandise,  whether  from  actual  contact  with  sea  water  or 
through  the  excess  of  water  in  the  hold  of  the  vessel,  or  from  the  humidity  or 
sweat  of  the  hold,  bad  stowage,  or  from  such  other  cause  by  which  in  his  judg- 
ment the  damage  has  been  occasioned.  If  the  survey  is  of  a  damaged  vessel 
he  must  give  a  full  account  of  all  the  loss  and  injury  which  she  has  sustained, 
and  recommend  the  repairs.  He  must  state  the  value  of  the  vessel  in  her  dam- 
aged condition,  and  also  the  value  of  the  repairs  recommended,  setting  forth 
what  parts  are  to  be  supplied  anew  and  what  parts  to  be  put  in  repair. 

History:     Enacted  March  12,  1872. 


S9  9006-2610     (508)         SELLING    WRECKS,    ETC.— NOTICE,    SURVEYS.  [PLllL 

§2506.    MAT    GALL    ASSISTANCE,    BXTT   NO    GHABQE    THEREFOR. 

Whenever  a  port  warden  deems  it  necessary  he  may  call  to  his  assistance,  on  a 
survey,  a  ship  carpenter,  rigger,  sailmaker,  or  other  person  practically  ac- 
quainted with  the  merchandise  to  be  surveyed  or  parts  of  the  vessel  to  be  re- 
paired, who  must  be  sworn  to  examine  properly  and  to  render  with  the  warden 
a  correct  and  faithful  report  of  the  surveys.  No  additional  charge  must  be 
made  therefor  to  the  vessel  unless  their  survey  is  required  by  the  owner  or 

ngent  thereof. 

History:     Enacted  March  12,  1872. 

§2507.  SALES  OF  WRECKS,  ETC.,  AND  MERCHANDISE  FOB 
FOREIGN  UNDERWRITERS.  All  wrecked  or  damaged  vessels,  or  materials 
from  the  same,  and  all  merchandise  sold  at  public  auction  for  account  of  under- 
writers residing  abroad,  when  required  by  any  party  having  an  interest  in  the 
r.ame,  or  for  account  of  whom  it  may  concern,  or  upon  which  claims  are  to  be 

"made  against  underwriters  residing  abroad,  must  be  sold  under  the  inspection 
of  a  warden  of  the  port  where  such  sale  is  made.  And  the  warden  must  sep- 
arate sound  goods  from  those  damaged,  and  certify  specially  the  nature,  and, 
as  far  as  can  be  done,  the  extent  of  such  damage.  No  port  warden  has  author- 
ity to  sell  or  dispose  of  any  property  that  may  have  been  surveyed  by  him 
without  the  consent  of  the  owner  or  agent  of  the  same ;  nor  when  the  settlement 

./of  losses  has  been  agreed  upon  in  writing'by  the  parties  interested  and  a  copy 
thereof  given  to  the  warden. 

History:     Enacted  March  12,  1872. 

§  2508.  NOTICE  OF  SALE,  HOW  QIVEN.  In  case  sales  are  made  at 
auction  under  the  direction  of  the  port  warden,  he  must  give  at  least  three 
(lays'  notice  of  the  same  by  publication  in  some  newspaper  published  in  the 
county  where  the  survey  is  made,  describing  the  articles  to  be  sold;  and  if 
merchandise,  the  vessel  by  which  imported;  and  if  a  wrecked  or  damaged 
vessel  or  materials  of  the  same,  the  name  of  the  vessel  and  where  from.  If  no 
newspaper  is  published  in  the  place  where  the  same  is  made,  then  a  wi-itten 
notice  of  such  sale  must  be  posted  up  in  the  vicinity. 

History:     Enacted  March  12,  1872. 

§  2509.    WARDENS  NOT  TO  BE  CONNECTED  WITH  INSURANCE.    No 

port  warden  must,  either  directly  or  indirectly,  have  any  connection  with 
insurers  of  this  state,  or  of  any  other  of  the  states,  or  of  foreign  countries,  or 
with  the  agents  or  representatives  of  such  insurers,  so  far  as  his  duties  as  port 
warden  are  concerned.  He  must  not  in  any  manner  be  interested,  directly  or 
indirectly,  in  any  repairs  he  may  recommend,  nor  in  any  vessel,  cargo,  or 
portion  of  cargo  he  may  be  required  to  survey. 

History:     Enacted  March  12,  1872. 

§  2510.  FEES  FOR  SURVEYS  AND  CERTIFICATES.  For  each  and  every 
survey  the  port  warden  is  entitled  to  fifteen  dollars,  to  be  paid  by  the  owners, 
masters,  or  consignees,  the  amount  not  to  exceed  altogether  for  any  one  vessel 
the  sum  of  seventy-five  dollars.  Foreign  vessels,  not  admitted  by  treaty  on 
terms  of  equality  with  American  bottoms,  must  pay  fifty  per  cent  advance  on 
this  rate.    For  all  separate  certificates  of  surveys  required  by  different  con- 
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signees  he  is  entitled  to  a  fee  of  two  dollars  and  a  half,  and  for  each  order  of 
Sfale  he  is  entitled  to  ten  dollars. 

History:     Enacted  March  12,  1872. 

§  2511.    PENALTY  FOB  ACTING  AS  PORT  WARDEN.    Any  person  other 

than  a  port  warden,  appointed  according  to  law,  who  performs  any  of  the 

duties  of  such  officer  prescribed  in  this  article  is  liable  to  a  penalty  of  not  less 

than  five  hundred  dollars  nor  more  than  one  thousand  dollars  for  each  offense, 

to  be  recovered  in  any  court  of  competent  jurisdiction  by  the  warden  or  board 

of  port  wardens,  in  the  name  of  the  people  of  the  state  of  California. 

History:   Enacted  March  12,  1872,  founded  upon  §  9  Act  March  19,  1853, 
Stats.  1853,  p.  46. 


ARTICLE  IX. 

SAN   FRANCISCO  HARBOR   AND   STATE   HARBOR    CO^f^nSSIONERS. 


{2520.  Appointment  of  state  harbor  com- 
missioners. 

9  2521.  Commissioners  to  give  bonds.  Em- 
ployees. 

§  2522.  Office  hours.  Secretary,  duties  and 
responsibility. 

§  2523.  Actions  by  commissioners  for  money, 
property,  etc. 

S  2524.    Jurisdiction  of  board.    [Boundaries.] 

S  2525.  Extension  and  supervision  of  streets 
along  water-front.  Width,  sewers, 
etc. 

§  2526.    Collections  to  be  limited. 

§  2527.     Contracts,  when  valid. 

§  2528.    Disposition  of  moneys  collected. 

$  2529.     Vouchers.     Warrants,  how  drawn. 

§  2530.     Report  to  controller. 

§  2531.     Ex  officio  members  of  board,  who  are. 

§  2532.     New  sea-wall,  surveys  for. 

9  2533.  Harbor  improvement  fund,  transfer 
to. 

9  2534.  Limit  of  compensation  for  collecting 
dockage,  etc.  (repealed). 

9  2535.  Payment  by  state  treasurer.  Receipts 
and  account  books. 

9  2536.  Sea-wall,  advertisement  for  proposals 
to  construct. 


9  2537.  Biennial  report  of  commissioners  to 
governor. 

§  2538.     Official  maps  of  surveys. 

9  2539.  Powers  and  duties  of  chief  wharfin- 
ger. 

9  2540.  Same.  Additional  duties  in  relation 
to  abandoned  water-craft,  etc. 

9  2541.  Penalty  for  failure  to  obey  orders  of 
chief  wharfinger. 

9  2542.     Penalty  for   obstructing  navigation. 

9  2543.     Penalty  for  fast  driving  on  wharves. 

9  2544.     Police  judge  to  have  jurisdiction. 

9  2545.     Qualifications  of  officers. 

9  2546.     Official  bonds. 

9  2547.     Seal. 

9  2548.  Persons  and  property  exempt  from 
tolls  and  wharfage. 

9  2549.     Revenues  to  be  in  coin. 

9  2550.  Special  policemen,  wharfingers  '  and 
toll-collectors  to  be. 

9  2551.  Article,  how  construed;  pending  ac- 
tions and  proceedings  not  affected. 

9  2552.     Salaries  of  officers. 

9  2553.     Attorney-general,  duties  of, 

9  2554.     Office  rooms   (repealed). 


§2520.    APPOINTMENT  OF  STATE  HARBOR   COMMISSIONERS.     A 

board  of  state  harbor  commissioners,  to  consist  of  three  persons,  is  hereby- 
constituted,  with  such  powers  and  duties  as  are  prescribed  by  law.  On  the 
passage  of  this  act,  the  governor  must  nominate  and,  by  and  with  the  consent 
of  the  senate,  appoint,  one  of  said  commissioners  to  hold  office  for  two  years, 
one  for  three  years,  and  one  for  four  years,  from  the  dates  of  their  respective 
commissions,  and  until  their  successors  are  qualified.  The  said  officers  must 
thereafter  be  nominated  by  the  governor,  and  by  and  with  the  consent  of  the 
senate,  be  appointed  for  four  years  from  the  dates  of  their  respective  com- 
missions, and  until  their  successors  are  qualified. 

[Term  of  office.]  If  the  term  of  office  of  any  commissioner  expire  during  the 
recess  of  the  senate,  the  governor  must  grant  a  commission  to  his  successor, 
which  shrll  be  valid  to  all  intents  and  purposes,  subject,  however,  to  the 
consent  of  the  senate  at  its  next  regular  session.    If  a  vacancy  occur  from  any 
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cause  in  the  office  of  a  commissioner  before  the  expiration  of  his  term,  his 
successor  must  be  appointed  and  hold  office  only  for  the  unexpired  portion  of 
such  term.  In  case  the  senate,  during  its  session,  fail  to  act  on  or  refuse  its 
consent  to  any  nomination  the  governor  may  make  of  persons  to  constitute 
the  board  herein  first  provided  for,  or  to  fill  a  vacancy  occurring  thereafter  by 
expiration  of  the  term  or  otherwise,  he  must,  after  the  adjournment  of  the 
senate,  grant  a  commission  for  the  terms  herein  provided  for,  or  for  the 
unexpired  portion  of  such  term,  as  the  case  may  be,  subject,  however,  to  the 
consent  of  the  senate  at  its  next  regular  session;  provided,  that  upon  the  pas- 
sage of  this  act,  the  governor  shall  nominate  three  persons  to  fill  such  offices  for 
the  first  term  and  submit  them  to  the  senate  at  least  one  day  before  its  final 
adjournment. 

[President  of  the  board.]  The  commissioner  first  appointed  for  four  years, 
and  thereafter  his  successors,  shall  be  the  president  and  executive  officer  of  the 
board.  It  shall  be  his  duty  to  preside  at  its  meetings,  to  supervise  the  official 
conduct  of  all  its  officers  and  employees,  especially  in  the  collection,  custody, 
and  disbursement  of  the  revenues,  and  to  require  that  all  the  books,  papers, 
and  accounts  be  accurately  kept  and  in  proper  form,  and  all  the  provisions  of 
law  and  the  regulations  of  the  board  be  enforced  and  observed.  He  may  ad- 
minister official  oaths  to  the  officers  and  employees  of  the  board,  except  the 
other  commissioners,  and  to  all  other  persons  in  relation  to  the  business  of  the 
board. 

Hfttory:   Enacted  February  28,  1876,  Code  Amdts.  1875-6,  p.  32;  amended 
March  7,  1883,  Stats,  and  Amdts.  1883,  pp.  48-49. 

1.  Applied,  cited,  construed,  referred  to.  People  ex  rel.  Knlffht  vs.  Blandlns,  SS  CaL 

2.  "At"  construed.  383,  SS9. 

3.  Scheme  for  government  of  harbor  of  San  Aa  to  ex  olllelo  memb«n  of  the  board*  see 

Francisco.  Post  9  2621. 

4.  Appointment  valid.  A«   *®   aUnement   of  Kmmt    Street   In   Sn 

FCRRBD  TO,  etc..  In:  People  ex  rel.  Knight       i,xwa  p    1281 


vs.  Blanding,  63  Cal.  333,  339  (construed); 
Bateman  vs.  Colgran,  111  CaL  680,  683,  44 
Pac.  Rep.  238   (construed). 


As  to  certain  mltlsatlona  coneeminir  por- 
tions of  crater-front  of  Snn  Fmnclaco,  aa- 
tkorlty    to    eompromlacy    see    Stats.    1875*6 

2.  "AT"    CONSTRUED.— In    provision    of  p.      905;      HBNNINGP9      GBNSRAL      LAWS 

this  section:  "The  governor  shall  in  like  man-  p^   1280. 

ner,    at    the    expiration    of   their    respective  \,   ^^   condemnation   proceedlnsn  mgmlmgt 

terms,    appoint    and    commission    their    sue-  certain    property    at     Market,    Sacrameats, 

cessors,"     the     word     "at"     means     "In"     or  ^nd  Baat  streets  In  San  Frandsco,  power  ef 

"near"    (construing  original  section).— Peo-  the  board  to  Institute*  see  Stats.  1895  p.  79; 

pie  ex  rel.  Knight  vs.  Blandlng.  63  Cal.  833.  HENNING'S    GENERAL.    LAWS    p.    1288, 

^3^'  As    to    free    public    nuirket    upon    water- 

3.  SCHEME  FOR  THE  GOVERNMENT  front  of  San  Francisco,  anthoritr  to  catab- 
OF  HARBOR  OF  SAN  FRANCISCO  is  pro-  Unh  and  maintain,  see  Stats.  1903  p.  76; 
vlded  in  88  2520-2568  of  this  code,— Bateman  HENNING'9  GENERAL  UL^WS  p.  1281. 

vs.  Colgan.  Ill  Cal.  680,  583,  44  Pac.  Rep.  238.  .    as    to    repairs    upon    private    whar^-es  la 

4.  APPOINTMENT  VALID.  —  Appoint-  tbeir  possession,  authority  of  the  board  te 
ment  of  harbor  commissioner  anticipating  make,  see  act  of  March  26,  1874,  Stata 
expiration   of  term  of  incumbent,  Blanding,  1873-4  p.   663. 

confirmed  by  senate  at  an  extra  session,  is  As  to  tolls  to  board,  penalties  for  fallare 

not   invalid   because   commission    issued    on  to  pay,   see   Stats.  1891    p.    27;   HBNNINO*S 

day    on    which    Blanding's    term    expired. —  GENERAL  LAWS  p.  1280. 

§2521.    COMMISSIONERS     TO     GIVE     BONDS.     EMPLOYEES.     The 

president  of  the  board  must  give  an  oflBcial  bond  in  the  sum  of  fifty  thousand 
dollars,  and  each  of  the  other  commissioners  in  the  sum  of  fifty  thousand  dol- 
lars, which  must  be  approved  by  the  governor  and  state  treasurer  by  written 
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indorsement  thereon,  and  within  fifteen  days  after  the  date  of  their  respective 
commissions  must  be  filed  and  recorded  in  the  office  of  the  secretary  of  state, 
together  with  the  official  oath  prescribed  by  law.  The  commissioners  shall  not 
be  sureties  for  one  another,  nor  shall  any  officer  of  the  state,  nor  any  officer  or 
member  of  the  legislature,  be  accepted  as  surety  on  said  bonds.  As  soon  as  the 
commissioners  first  appointed  under  this  act  have  qualified,  the  offices  of  the 
present  commissioners  shall  be  and  are  hereby  declared  to  be  vacant.  The 
board,  on  entering  on  the  duties  of  their  office,  must  appoint  the  following 
officers,  viz. :  A  secretary,  an  assistant  secretary,  an  attorney,  a  chief  engineer, 
a  chief  wharfinger,  and  such  number  of  wharfingers  and  collectors  as  they 
deem  necessary.  Such  officers  shall  hold  for  a  term  of  four  years  from  the  dates 
of  their  respective  appointments,  but  may  be  removed  by  the  board  at  any  time, 
after  due  investigation,  for  causes  affecting  their  official  character  or  compe- 
tency. The  order  for  such  removal,  stating  distinctly  the  causes  therefor,  must 
be  entered  on  their  minutes. 

In  case  of  a  vacancy  in  such  offices  by  the  expiration  of  a  term,  or  for  any 
other  cause,  the  board  must  fill  the  same  by  an  appointment  for  four  years. 

Hrstory:  Enacted  March  12,  1872,  founded  upon  §  1  Act  April  24,  1863 
(Stats.  1863,  pp.  406-407),  as  amended  by  §  1  Act  March  5,  1864,  Stats. 
1863-4,  pp.  138-139;  amended  February  28,  1876,  Code  Amdts.  1875-6,  p.  32; 
March  7,  1883,  Stats,  and  Amdts.  1883,  pp.  49-50. 

ft 

1,  Applied,  cited,  construed,  referred  to,  tlon    authorized    by    law.— People    ex    rel. 

2,3.  Unconstitutional  in  part.  Love  vs.  Mathewson.  47  Cal.  442,  447. 

4.  Vacancy  filled.  8.     inrHARFINGER    and    COL.L.1SGTOR.— 

5.  Wharfinger  and  collector.  Board  of  harbor  commissioners  having:  au- 
1.    APPI.Isa>,  CITED,  CONSTRUED,  RB-  thorlty  under  this  section  to  create,  has  also 

FERRED    TO,    etc.,    in:    Ford    vs.    Harbor  I>o^«'  ^^  abolish,  offices  of  wharfinger  and 

Commissioners,    81    Cal,    19.    20.    2S.    32.    85.  collector  at  its  pleasure,  and  thus  Indirectly 

36.  87.  22  Pac.   Rep.   278    (construed) ;   Far-  \  remove   the   incumbent,    and   from    date 

rell  vs.  Board  of  Trustees.  85  Cal.  408.  414,  ^J»«»    ^/^^^   abolished   and    incumbent    dis- 

24  Pac  Rep.  868   (applied).  w^^r^wJ"*    ?**    ^^^    further    claim    upon 

—                  «•     «....-.  board   either   to   accept   his   services   or   to 

3.  UNCONSTITUTIONAL  IN  PART—  ^^^^^^  ^j^  compensatlon.-Pord  vs.  Harbor 
Authority  attempted  to  be  conferred  upon  Commissioners.  81  Cal.  19,  81.  22  Pac.  Rep. 
board  to  create  offices  of  wharfinger  and  278;  Freeman  vs.  Barnum.  131  Cal.  886,  390, 
collector  was  delegration  of  legislative  gg  j^^  g^  j^^p  ggg^  gj  p^^  j^^p  g^^ 
power,  and  section  to  that  extent  was  un-  ^,  ^^  ^^  ^^^  member,  of  the  bond,  see 
constitutional    (con.   op.,  Beatty.   C.   J.,  and  p^g^   •  2531 

Works.    J.).— Ford  ^js-     Harbor     Commis.  ^^  ^^   ^^^^^  ^^  ^^^   ^^^^   M  947-987. 

sloners,  81  Cal.  19,  81,  22  Pac.  Rep.   278.  j^j^^  P^g^  §2546. 

S.    Afflrmedi     Farrell  vs.  Board  of  Trus-  As  to  official  oaths,  see  ante  §§  904-910. 

tees.  86  Cal.   408.  416.  24  Pac.  Rep.  868.  as    to   anallfleatlon    of   officers,   see    post 

4.  TACANCY  IS  FILL.E»>  BY  APPOINT*  8  2645. 

HBlfT  for  unexpired  term  until  next  elec-  As  to  scleetloa  of  board,  see  post  I  2647. 

§2522.  OFFICE  HOURS.  SECRETARY,  DUTIES  AND  RESPONSI- 
BILITY. The  secretary  must  keep  the  office  of  the  board  open  every  day, 
legal  holidays  excepted,  from  nine  o'clock  a.  m.  till  four  o'clock  p.  m.  He 
shall  safely  keep  and  be  responsible  for  all  moneys  paid  into  the  office,  and  for 
all  the  books  and  papers  of  the  board,  attend  their  meetings  and  keep  a 
perfect  record  of  their  proceedings,  with  the  names  of  the  commissioners 
present  thereat. 

[Statement  by,  when  to  be  made.]  He  must  keep  in  proper  books  an 
account  of  all  moneys  received  and  paid,  and  on  or  before  the  fifth  day  of 
each  month  must  send  to  the  state  controller  a  statement  thereof,  under  oath, 
for  the  preceding  month,  showing  the  sources  from  which  such  moneys  were 
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received,  and  the  purposes  for  which  they  were  paid,  and  must  also  report 
to  the  controller  the  amount  paid  to  the  state  treasurer  for  the  month  covered 
by  such  statement.  He  must  enter  daily,  in  proper  wharf  books,  the  returns 
made  by  the  wharfingers  and  collectors,  and,  on  the  last  day  of  each  month, 
settle  the  accounts  of  each  of  them,  and  balance  the  said  books  as  soon  as 
possible  thereafter. 

[Records — ^How  to  be  kept.]  When  money  is  received  from  any  source,  he 
must  retain  a  stub  corresponding  in  number,  date,  and  amount,  with  the  re- 
ceipt given  therefor,  and  he  must  require  the  person  paying  it  to  sign  said 
stub.  He  must  record,  at  length,  all  contracts  and  agreements  made  by  the 
board,  and  keep  a  record  of  all  personal  property  purchased,  and  its  cost; 
and  in  case  any  be  sold,  the  name  of  the  purchaser,  date  of  sale,  and  the  price 
received  therefor. 

[OfOcial  bond — ^Where  filed.]  Before  entering  on  the  duties  of  his  office, 
he  must  give  an  oflScial  bond  in  the  sum  of  fifty  thousand  dollars,  and  take 
and  subscribe  an  official  oath.  Said  bond  must  be  approved  by  the  board,  by 
written  indorsement  thereon,  and  be  filed  with  such  oath  in  the  office  of  the 
secretary  of  state. 

The  assistant  secretary  shall  attend  at  the  office  during  office  hours,  and 
must  perform  such  service  as  may  be  required  of  him  by  the  secretary  or  the 
board. 

[Bond  of  assistant  secretary — ^Where  filed.]  Before  entering  on  the  duties 
of  his  office,  he  must  give  an  official  bond  in  the  sum  of  twenty  thousand 
dollars,  and  take  and  subscribe  an  official  oath.  Said  bond  must  be  approved 
by  the  board  by  written  indorsement  thereon,  and  be  filed  with  such  oath  in 
the  office  of  the  secretary  of  state. 

The  attorney  shall  attend  to  the  prosecution  and  defense  of  all  suits,  and 
render  such  legal  service  as  may  be  required  of  him  by  the  board. 

The  chief  engineer  must  prepare  such  plans  and  specifications  as  the  board 
may  direct,  and  if  adopted,  and  the  work  ordered  by  the  board  to  be  done, 
must  superintend  its  construction.  He  must  give  constant  attention  to  the 
condition  of  the  sea-wall  and  thoroughfare,  of  the  sheds,  wharves,  piers,  and 
landings,  of  the  streets  or  parts  thereof  under  the  jurisdiction  of  the  board, 
and  when  repairs  are  needed,  must  forthwith  report  to  the  board,  in  writing, 
their  nature  and  extent,  and  if  ordered  by  the  board,  must  have  the  same  done 
at  once.  He  must  keep  himself  informed  as  to  the  depth  of  water  in  the 
various  docks  and  slips,  and  report  to  the  board,  from  time  to  time,  what 
dredging  is  required.  He  must  keep  a  register,  properly  indexed,  showing 
the  date,  place,  and  character  of  every  piece  of  work  done  and  dock  dredged, 
when  begun  and  when  finished,  with  proper  descriptions  and  drawings. 

[Bond  and  oath  of  engineer— Where  filed.]  He  must  take  and  subscribe 
an  official  oath,  and  give  a  bond  in  the  sum  of  ten  thousand  dollars,  to  he 
approved  by  the  board  by  written  indorsement  thereon.  Said  bond  and  oath 
must  be  filed  in  the  office  of  the  board. 

The  chief  wharfinger  must  station,  berth,  and  regulate  the  position  of  vessels 
in  the  docks  and  harbor,  and  cause  them  to  remove  from  time  to  time,  and 
from  place  to  place,  as  the  general  convenience,  safety,  and  good  order  may 
require.     Subject  to  such  regulation,  he  must  assign  berths  to  vessels  in  the 
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order  of  their  application  after  entering  the  harbor.  He  must  supervise  the 
wharfingers,  and  report  to  the  board  all  cases  of  failure  to  perform  their 
duties,  and  require  all  shipmasters,  consignees,  pilots,  and  masters  of  towboats 
to  conform  to  the  regulations  of  the  board.  He  must  require  the  docks,  slips, 
wharves,  piers,  and  other  premises  under  the  jurisdiction  of  the  board  to  be 
kept  free  of  all  obstructions,  and  when  parties  fail  to  obey  his  order  to  remove 
the  same,  he  must  forthwith  report  the  fact  to  the  board,  and  execute  their 
orders  in  relation  thereto. 

[Bond  ajid  oath  of  chief  wharfinger — ^Where  filed.]  He  must  take  and  sub- 
scribe an  official  oath,  and  give  such  official  bond  as  the  board  may  require, 
subject  to  their  approval,  to  be  indorsed  thereon.  Said  bond  and  oath  must 
be  filed  in  the  office  of  the  board. 

The  wharfingers  shall  have  supervision  of  the  wharves  to  which  they  are 
assigned,  and  must  require  the  regulations  of  the  board  and  orders  of  the 
chief  wharfinger  to  be  respected  and  obeyed,  and  good  order  be  preserved 
thereon. 

The  collectors  must  collect  the  revenues  in  such  manner  as  the  board  may 
direct,  and  must  daily  account  for  and  pay  all  moneys  into  the  office. 

The  wharfingers  and  collectors  must  each  take  and  subscribe  an  official  oath, 
and  give  such  official  bond  as  the  board  may  require,  subject  to  their  approval, 
to  be  indorsed  thereon ;  said  bond  and  oath  to  be  filed  in  their  office.  All  the 
above-named  officers  must  perform  such  other  duties  pertaining  to  their  posi- 
tions as  the  board  may  from  time  to  time  prescribe. 

[Employment  of  assistants.]  The  board  may,  in  its  discretion,  employ  an 
assistant  to  the  chief  engineer,  an  assistant  to  the  chief  wharfinger,  a  drafts- 
man, a  superintendent  of  dredgers,  and  such  men  on  the  dredgers,  scows, 
towboats,  and  fireboats,  and  in  doing  urgent  repairs,  as  they  deem  advisable, 
and  prescribe  their  bonds,  duties,  and  compensation;  such  employees  shall 
hold  their  positions  and  be  removable  at  the  pleasure  of  the  board;  but  no 
officer  or  employee  of  the  board  shall  be  removed  or  otherwise  prejudiced  for 
refusing  to  contribute  to  any  political  fund,  or  to  render  any  political  service ; 
nor  shall  the  board,  collectively  or  individually,  use  their  official  influence  to 
coerce  the  political  action  of  any  such  officers  and  employees.  Nor  shall  the 
state  dredgers  be  employed  to  dredge  slips  not  under  the  control  of  the  state, 
nor  [to  do]  private  work  of  any  character. 

History:  Enacted  March  12,  1872,  founded  upon  §2  Act  April  24,  1863, 
Stats.  1863,  p.  406;  amended  February  28,  1876,  Code  Amdts.  1875-6, 
pp.  33-35;  March  7,  1883,  Stats,  and  Amdts.  1883,  pp.  60-52;  March  21, 
1887,  Stats,  and  Amdts.  1886-7,  pp.  222-224. 

Applied,  cited,  conatroed,  referred  to,  etc..  Rue,  95  Cal.  75,  76,  30  Pac.  Rep.  131  (con- 
In:  Ford  vs.  Harbor  Commissioners,  81  Cal.  strued  amendment  1883  with  9  2523  post); 
19,  23,  32,  33,  22  Pac.  Rep.  278  (construed  Union  T.  Co.  vs.  Bassett,  118  Cal.  604,  609. 
and  applied  amendment  1876);  People  ex  60  Pac.  Rep.  754  (cited  erroneously  for 
rel.  Board  of  Harbor  Commissioners  vs.  La  9  524). 

§2523.  ACTIONS  BY  COMMISSIONERS  FOR  MONET,  PROPERTY, 
ETC.  The  commissioners  may  institute  and  prosecute  to  final  judgment,  ac- 
tions in  the  name  of  the  people  of  the  state  of  California,  for  the  possession 
of  any  portion  of  the  premises  descrihed  in  this  article,  situate  hetween  the 
inshore  line,  or  line  nearest  the  main-land  and  the  line  offshore  six  hundred 
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and  fifty  feet  therefrom,  and  parallel  therewith,  or  for  the  annulling  of  any 
lease  or  contract  entered  into  by  the  commissioners  in  behalf  of  the  state,  by 
virtue  of  any  general  or  special  law,  or  for  the  collection  of  any  money  due, 
or  that  may  become  due  the  state  by  authority  of  this  article;  and  the  com- 
missioners may  also  institute  and  prosecute  to  final  judgment,  actions  for  the 
removal  of  all  unlawful  obstructions  in  or  upon  said  premises,  or  for  the  re- 
moval of  all  unlawful  obstructions  in  or  upon  the  streets  through  the  center 
of  which  the  inshore  line,  or  line  nearest  the  main  land,  bounding  said  premises, 
runs.  They  may  also  remove  any  unlawful  obstructions  thereon  after  the 
owner,  possessor,  or  occupant  of  such  obstructions  shall  have  five  days'  notice, 
in  writing,  to  remove  the  same,  either  served  on  such  owner,  possessor,  or 
occupant,  or  posted  lipon  said  obstruction  by  the  chief  wharfinger,  assistant 
wharfinger,  or  wharfinger. 

Hrstory:  Enacted  March  12,  1872,  founded  upon  §2  Act  April  24,  1863 
(Stats.  1863,  p.  407),  as  amended  by  §  2  Act  March  5,  1864,  Stats.  1863-4, 
p.  139;   amended  February  28,  1876,  Code  Amdts.  1875-6,  pp.  35-36. 

1.  Applied,  cited,  construed,  referred  to.  missloners  may.  under  §5  2523,  2624  and  act 

2.  Power  of  board  to  sue— Ejectment.  o'  1878.  sue  In  ejectment  for  possession  of 

3.  Same^For  loss  by  deUnquency.  «tj»P  ?l  ^^""^  ^^  Channel  street  over  which 

•^  -»         ^  ^j^Q  ebbs  and  flows. — People  ex  rel.  Harbor 

1.  APPLnSD,  CITED,  CONSTRUBD,  RHS-       Commissioners    vs.    Pacific    I.    Co..    130   CaL 
FERRISD  TO,  etc.,  in:  People  ex  rel.  Board       442,  444,  62  Pac,  Rep.  739. 

of   Harbor   Commissioners    vs.    La    Rue,    95  g.     BOARD     MAY     SUB     SURETIES     Olf 

Cal.  75.  76,  80  Pac.  Rep.  131  (construed  with  BOND    of    wharflnger    to    recover    moneys 

S  2524    post) ;    People    ex    rel.    Harbor    Com-  jost  by  delinquency,  and  not  on  relation  of 

missloners   vs.   Pacific   I.   Co.,   130   Cal.    442,  attorney-general. — People     ex     rel.     Harbor 

448,  62  Pac.  Rep.  739   (construed).  Commissioners  vs.  La  Rue,   95   CaL  75,  73, 

2.  POWER   OF  BOARD  TO   SUE. — Com-  80  Pac.  Rep.  131. 

§2524.  JUBISDICTION  OF  BOABD.  [BOUNDARIES.]  The  commis- 
sioners shall  have  possession  and  control  of  that  portion  of  the  bay  of  San 
Francisco,  together  with  all  the  improvements,  rights,  privileges,  easements, 
appurtenances  connected  therewith,  or  in  any  wise  appertaining  thereto,  for 
the  purposes  in  this  article  provided  (excepting  such  parcels  thereof  as  are 
held  by  the  lessees,  or  their  assigns,  on  valid  leases,  which  parcels  so  held  it 
is  hereby  made  the  duty  of  the  commissioners  to  take  possession  of,  together 
with  the  improvements  thereon,  as  soon  as  said  leases  terminate,  and  also  to 
see  that  the  lessees,  or  their  successors  or  assigns,  do  not  exercise  rights  and 
privileges  that  are  not  conferred  by  said  leases),  bounded  as  follows,  to  wit: 
Commencing  at  the  point  where  the  easterly  line  of  the  Presidio  reservation 
intersects  the  water-line  front,  as  established  by  the  board  of  state  tide-land 
commissioners;  thence  easterly  along  said  water-line  front  to  the  center  of 
Webster  Street;  thence  southerly  along  the  center  of  Webster  Street  to  the 
center  of  Lewis  Street ;  thence  easterly  along  the  center  of  Lewis  Street  to  the 
center  of  Polk  Street ;  thence  southerly  along  the  center  of  Polk  Street  to  the 
center  of  Tonquin  Street;  thence  easterly  along  the  center  of  Tonquin  Street 
to  the  center  of  Larkin  Street;  thence  southerly  along  the  center  of  Larkin 
Street  to  the  center  of  Jefferson  Street ;  thence  easterly  along  the  center  of 
Jefferson  Street  to  the  center  of  Powell  Street;  thence  southerly  along  the 
center  of  Powell  Street  to  the  center  of  Beach  Street;  thence  easterly  along 
the  center  of  Beach  Street  to  the  center  of  Dupont  Street;  thence  southerly 
along  the  center  of  Dupont  Street  to  the  center  of  North  Point  Street;  thence 
easterly  along  the  center  of  North  Point  Street  to  the  center  of  Kearny  Street; 
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thence  southerly  along  the  center  of  Kearny  Street  to  the  center  of  Francisco 
Street;  thence  easterly  along  the  center  of  Francisco  Street  to  the  center  of 
Montgomery  Street;  thence  southerly  along  the  center  of  Montgomery  Street 
to  the  center  of  Chestnut  Street ;  thence  easterly  along  the  center  of  Chestnut 
Street  to  the  center  of  Sansome  Street ;  thence  southerly  along  the  center  of 
Sansome  Street  to  the  .center  of  Lombard  Street;  thence  easterly  along  the 
center  of  Lombard  Street  to  the  center  of  Battery  Street;  thence  southerly 
along  the  center  of  Battery  Street  to  the  center  of  Qreenwich  Street ;  thence 
easterly  along  the  center  of  Qreenwich  Street  to  the  center  of  Front  Street ; 
thence  southerly  along  the  center  of  Front  Street  to  the  center  of  Vallejo 
Street;  thence  easterly  along  the  center  of  Vallejo  Street  to  the  center  of 
Davis  Street;  thence  southerly  along  the  center  of  Davis  Street  to  the  center 
of  Pacific  Street;  thence  easterly  along  the  center  of  Pacific  Street  to  the 
westerly  line  of  East  Street;  thence  southerly  along  the  westerly  line  of  Bast 
Street  to  the  center  of  Folsom  Street;  thence  westerly  along  the  center  of 
Polsom  Street  to  the  center  of  Steuart  Street;  thence  southerly  along  the 
center  of  Steuart  Street  to  the  center  of  Harrison  Street;  thence  southerly 
on  a  direct  line  with  said  Steuart  Street  two  hundred  and  fifty-three  feet  nine 
inches,  to  the  center  of  a  street  the  name  of  which  is  not  on  a  map ;  thence  at 
right  angles  westerly  along  the  center  of  said  street  to  the  center  of  Spear 
Street;  thence  southerly  along  the  center  of  Spear  Street  to  the  center  of 
Bryant  Street ;  thence  westerly  along  the  center  of  Bryant  Street  to  the  center 
of  Beale  Street ;  thence  southerly  along  the  center  of  Beale  Street  to  the  center 
of  Brannan  Street;  thence  westerly  along  the  center  of  Brannan  Street  to  the 
center  of  First  Street ;  thence  southerly  along  the  center  of  Rrst  Street  to  the 
center  of  Townsend  Street;  thence  westerly  along  the  center  of  Townsend  Street 
five  hundred  and  fifty  feet,  to  the  center  of  a  street  the  name  of  which  is  not 
on  a  map ;  thence  at  right  angles  southerly  along  the  center  of  said  street  to 
the  center  of  King  Street;  thence  westerly  along  the  center  of  King  Street  to 
the  center  of  Second  Street;  thence  southerly  along  the  center  of  Second  Street 
to  the  center  of  Berry  Street ;  thence  westerly  along  the  center  of  Berry  Street 
to  the  center  of  Third  Street;  thence  southerly  along  the  center  of  Third 
Street  to  the  northerly  line  of  Channel  Street ;  thence  westerly  along  the  last- 
mentioned  line  to  the  easterly  line  of  Kf th  Street ;  thence  southerly  along  said 
last-mentioned  line  to  the  southerly  line  of  said  Channel  Street ;  thence  easterly 
along  said  last-mentioned  line  to  the  center  of  Kentucky  Street;  thence 
southerly  along  the  center  of  Kentucky  Street  to  the  center  of  Fourth  Street ; 
thence  along  the  center  of  Fourth  Street  to  the  center  of  Louisiana  Street; 
thence  southerly  along  the  center  of  Louisiana  Street  to  the  center  of  El  Dorado 
Street;  thence  westerly  along  the  center  of  El  Dorado  Street  to  the  center  of 
Illinois  Street ;  thence  southerly  along  the  center  of  Illinois  Street  to  the  center 
of  Solano  Street ;  thence  easterly  along  the  center  of  Solano  Street  to  the  water- 
front line  established  by  the  board  of  state  tide-land  commissioners;  thence 
southerly  along  said  last-mentioned  line  to  the  center  of  Tulare  Street ;  thence 
westerly  along  the  center  of  Tulare  Street  to  the  center  of  Texas  Street;  thence 
southerly  along  the  center  of  Texas  Street  to  the  center  of  Islais  Street;  thence 
easterly  along  the  center  of  Islais  Street  to  the  center  of  Waterfront  Street : 
thence  southerly  along  the  center  of  Waterfront  Street  to  the  center  of  India 
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Street;  thence  westerly,  southerly  and  easterly  along  the  center  of  said  India 
Street  to  the  center  of  Waterfront  Street,  to  the  center  of  China  Street ;  thence 
westerly  along  the  center  of  China  Street  to  the  center  of  Third  Avenue; 
thence  southerly  along  the  center  of  Third  Avenue  to  the  northerly  line  of  the 
property  of  the  California  Dry  Dock  Company ;  thence  easterly  along  said  last- 
mentioned  line  to  the  water-front  established  by  the  board  of  state  tide- 
land  commissioners;  thence  southerly  along  and  around  said  dry-dock  com- 
pany's land  to  the  southeasterly  corner  thereof;  thence  westerly  along  the 
line  of  said  land  to  the  center  of  Waterfront  Street;  thence  southerly  along 
the  center  of  Waterfront  Street  to  the  center  of  Nineteenth  Avenue;  thence 
westerly  along  the  center  of  Nineteenth  Avenue  to  the  center  of  Dock  Street; 
thence  southerly  along  the  line  of  Dock  Street  to  the  center  of  Twenty-third 
Avenue;  thence  westerly  along  the  center  of  Twenty-third  Avenue  to  the 
center  of  H  Street ;  thence  southerly  along  the  center  of  H  Street  to  the  center 
of  Twenty-fourth  Avenue ;  thence  easterly  along  the  center  of  Twenty-fourth 
Avenue  to  the  center  of  Waterfront  Street ;  thence  southerly  along  the  center 
of  said  Waterfront  Street  to  the  southern  boundary  of  the  city  and  county  of 
San  Francisco;  thence  along  the  southerly,  easterly,  and  northerly  boundary 
lines  of  said  city  and  county  to  a  point  due  north  of  the  place  of  commence- 
ment, and  thence  south  to  the  place  of  commencement.    But  no  harbor  em- 
bankment or  sea-wall  shall  be  constructed  outside  of  the  following-named 
points   and   lines,    to   wit:     Commencing   at   the   point   where    the   eastern 
boundary  line  of  the  Presidio  reservation,   extended  in  a  northerly  direc- 
tion,   intersects   the  .three-fathom    contour   line   shown   upon    the   chart  of 
the  United   States  survey,   and  running  thence   in  an   easterly   and  south- 
erly  direction,   upon    straight    or   curved   lines,    in  such  manner  as  to  ap- 
proach as  near  as  practicable  the  extreme  outer  projections  of  the  water-line 
front,  as  described  in  an  act  to  provide  for  the  disposition  of  certain  property 
of  the  state  of  California,  passed  March  twenty-sixth,  in  the  year  of  our  Lord 
eighteen  hundred  and  fifty-one,  to  a  point  at  or  near  the  intersection  of  Second 
and  Berry  streets;  thence  continuing  southerly,  upon  straight  or-  curved  lines, 
in  such  a  manner  as  to  approach  as  near  as  practicable  the  extreme  outer  pro- 
jections of  the  water-line  front,  as  established  by  the  board  of  state  tide-land 
commissioners,  to  the  southerly  boundary  of  said  city  and  county  of  San 
Francisco ; 

[Scope  of  authority— Dockage,  wharfage,  etc.]  And  said  commissioners, 
in  addition  to  a  general  control  over  said  premises  shall  have  authority  to 
use,  for  loading  and  landing  merchandise,  with  a  right  to  collect  dockage, 
wharfage,  and  tolls  thereon,  such  portion  of  the  streets  of  the  city  and  county 
of  San  Francisco,  ending  or  fronting  upon  the  waters  of  said  bay  as  may  be 
used  for  such  purposes  without  obstructing  the  same  as  thoroughfares;  and 

Authority  to  rent  an  office  in  the  city  and  county  of  San  Francisco,  between 
Montgomery,  Market,  and  Pacific  streets  and  the  city  front ;  and 

Purchase  from  time  to  time  suitable  books  for  the  records  of  the  secretary 
and  accounts  of  the  wharfingers,  together  with  such  stationery  as  may  be 
required  by  the  board ;  and 

To  fix  and  regulate,  from  time  to  time,  the  ratee  of  dockage,  wharfage, 
oranacre.  tolls  and  rents;  and  collect  such  an  amount  of  revenue  therefrom 
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as  will  enable  the  commissioners  to  perform  the  duties  required  of  them  by 
aathority  of  this  article;  and  the  commissioners,  the  governor  of  California, 
and  the  mayor  of  the  city  and  county  of  San  Francisco  may  so  modify  and 
establish  such  rates  of  dockage  and  wharfage  as  will  produce  a  revenue  not 
to  exceed  in  amount  the  moneys  collected  in  the  year  eighteen  hundred  and 
seventy-five,  collecting  as  near  as  possible  equal  amounts  from  dockage  and 
wharfage.  When  such  modification  has  been  made,  the  collection  of  tolls  must 
be  abolished  and  the  toll-collectors  discharged.    The  commissioners 

Shall  coiLstruct  such  number  of  wharveB  as  the  wants  of  commerce  shall 
require,  and  shall  locate  such  wharves  at  such  points  and  upon  such  lines  as 
the  board  may  deem  most  suitable  for  the  best  interests  of  commerce,  and 
shall  repair  and  maintain  all  the  wharves,  piers,  quays,  landings,  and  thorough- 
fares the  wants  of  commerce  may  require,  and  generally  to  erect  all  such 
improvements  as  may  be  necessary  for  the  safe  landing,  loading  and  unload- 
ing, and  protection  of  all  classes  of  merchandise,  and  for  the  safety  and  con- 
venience of  passengers  passing  into  and  out  of  the  city  and  county  of  San 
Francisco  by  water.    And 

For  the  purpose  of  repairing  said  wharves,  piers,  quays,  and  landings,  the 
conunissioners  are  hereby  authorized  and  empowered  to  purchase  or  construct 
pile-drivers,  and  the  necessary  machinery  to  be  used  therewith,  and  employ 
men  for  operating  the  same;  nor  shall  any  such  wharf  be  constructed  upon 
such  place  or  line  as  will  cause  any  slip  or  dock  to  be  less  than  one  hundred 
and  thirty-six  feet  wide  at  the  most  narrow  point  between  the  wharves.  The 
commissioners  are  hereby  authorized  and  empowered 

To  purchase  or  construct  works  for  preserving  piles  and  timber,  and  the 
necessary  machinery  to  be  used  therewith,  and  operate  said  works,  and  for 
that  purpose  to  employ  men  and  purchase  chemicals,  or  such  other  materials 
as  may  be  necessary  for  the  preserving  of  piles  and  timber. 

[To  advertise  for  bids,  when.]  The  purchase  of  chemicals  can  be  made 
without  advertising  for  proposals  therefor.  "When  they  determine  that  a  new 
wharf  shall  be  erected,  or  any  other  necessary  improvement  constructed,  or 
repairs  made,  or  dredging  machines,  pile-drivers,  scows,  steam  tugs,  or  any 
necessary  machinery  or  material  obtained,  the  costs  of  which  shall  exceed 
three  thousand  dollars,  they  shall  advertise  for  sealed  proposals  for  a  period 
not  less  than  ten  days,  in  one  or  more  of  the  daily  newspapers  in  the  city  and 
county  of  San  Francisco.    Every 

Proposal  shall  be  accompanied  by  a  certified  check  for  an  amount  equal  to 
Ave  per  cent  of  the  amount  of  such  proposal,  such  check  to  be  made  payable 
to  the  order  of  the  secretary  of  said  board;  conditioned,  if  the  proposal 
is  accepted  and  the  contract  awarded,  and  if  the  bidder  shall  fail  or  neglect 
to  execute  the  contract  and  give  the  bond  required  within  six  days  after  the 
award  is  made,  in  that  case  the  said  sum  mentioned  in  said  check  shall  be 
paid  into  the  state  treasury  by  said  secretary,  as  liquidated  damages  for  such 
failure  and  neglect,  as  a  portion  of  the  San  Francisco  harbor  improvement 
fnnd.    Such 

Advertisement  shall  contain  a  general  description  of  the  work  to  be  done. 
the  material  to  be  used,  the  place  where  to  be  used,  and  must  refer  to  speci- 
fications, which  must  contain  a  full  and  accurate  description  of  the  work  to 

Pol.  C— S7. 
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be  performed,  the  material  to  be  used,  and  where  to  be  used ;  which  specifica- 
tions shall  be  kept  in  the  ofiSce  of  the  secretary  of  the  board  in  such  manner 
that  all  persons  may  inspect  the  same  during  the  usual  business  hours  of  all 
days  except  Sundays  and  holidays. 

[Opening  bids  and  letting  contracts — ^Rejecting  bids.]  On  a  day  named  in 
the  advertisement,  the  commissioners  shall  open  the  bids  in  the  presence  of 
such  bidders  as  are  present,  and  award  the  contract  to  the  lowest  bidder,  who 
shall  furnish  sufficient  sureties  to  guarantee  the  performance  of  the  work.  If, 
in  the  opinion  of  the  commissioners,  the  bids  are  too  high,  they  may  reject 
them,  and  advertise  anew  in  like  manner  as  before.  K,  in  the  opinion  of  the 
commissioners,  the  second  bids  are  too  high,  they  may  reject  them  likewise, 
and  enter  into  contract  with  responsible  parties  without  giving  further 
notice.  Any  contract  entered  into  without  giving  public  notice  and  receiv- 
ing bids  must  be  at  least  ten  per  cent  lower  than  the  lowest  rejected 
bid.    The  board 

Hay  construct  such  harbor  embankment  or  sea-wall  as  shall  be  necessary  to 
protect  the  harbor  of  San  Francisco,  and  dredge  such  number  of  slips  and 
docks  as  the  commerce  of  the  port  of  San  Francisco  may  require,  to  a  depth 
that  will  admit  of  the  easy  and  free  ingress  and  egress  of  all  classes  of  water- 
craft  that  load  and  discharge  cargoes  at  the  wharves,  piers,  quays,  landings, 
and  thoroughfares  in  the  harbor  of  San  Francisco ;  to  perform  which  dredging 
the  board  of  state  harbor  commissioners  are  hereby  authorized  and  empowered 
to  purchase  or  construct  dredging  machines,  scows,  steam  tugs,  and  the 
necessary  machinery,  and  employ  men  for  operating  the  same. 

[Dredging— Disposition  of  material.]  When  any  portion  of  the  premises 
described  in  this  article  shall  be  dredged,  the  sand,  mud,  or  other  substance 
shall  be  deposited  in  a  place  designated  by  the  board  in  not  less  than  fifteen 
fathoms  of  water. 

[Dockage — Double  rates,  when.]  All  classes  of  water-craft  that  uses  or 
makes  fast  to  any  wharf,  pier,  quay,  landing,  or  thoroughfare,  and  lands  upon 
or  loads  therefrom  any  goods,  wares,  or  merchandise,  shall  be  liable  and  must 
pay  to  the  commissioners  such  rates  of  dockage  as  shall  be  fixed  by  authority 
of  this  article ;  and  all  such  water-craft  as  shall  discharge  or  receive  any  goods, 
wares,  or  merchandise,  while  moored  in  any  slip,  dock  or  basin  within  the 
jurisdiction  of  the  commissioners,  shall  pay  one  half  the  regular  rates  of 
dockage.  Any  water-craft  that  shall  leave  any  wharf,  pier,  quay,  landings 
thoroughfare,  slip,  dock,  or  basin,  unless  forced  to  do  so  by  stress  of  weather, 
without  first  paying  the  dockage  due  from  such  vessel,  shall  be  liable  to  pay 
double  the  regular  rates.    The  charge  for 

Wharfage  and  tolls  shall  be  a  lien  upon  all  goods,  wares,  and  merchandise 
landed  upon  any  of  the  wharves,  piers,  quays,  landings  or  thoroughfares  upoi> 
the  premises  described  in  this  article;  and  the  commissioners,  their  agenfcr 
or  lessees,  may  hold  possession  of  any  such  goods,  wares,  or  merchandise  so* 
landed  as  aforesaid,  to  secure  the  payment  of  such  wharfage  and  tolls;  and 
for  the  purpose  of  such  lien  are  deemed  to  have  possession  of  such  goods,  wares 
and  merchandise  so  landed  until  such  charge  for  wharfage  and  tolls  are  paid. 
The  commissioners  shall  have 

Power  to  make  reasonable  rules  and  regulations  concerning  the  control  and 
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management  of  the  property  of  the  state  which  is  intrusted  to  them  by  virtue 
of  this  article,  and  said  commissioners  are  hereby  authorized  and  required  to 
make,  without  delay,  and  from  time  to  time,  and  publish  not  less  than  thirty 
days  in  a  daily  newspaper  of  general  circulation  published  in  the  city  and 
county  of  San  Francisco,  all  needful  rules  and  reflations  not  inconsistent 
with  the  laws  of  the  state  or  of  the  United  States  in  relation  to  the  mooring 
and  anchoring  of  vessels-  in  said  harbor,  providing  and  maintaining  free,  open, 
and  tinobstructed  passageways  for  steam  ferry-boats  and  other  steamers  navi- 
gating the  waters  of  the  bay  of  San  Francisco  and  the  fresh  water  tributaries 
of  said  bay,  so  that  such  steamers  can  conveniently  make  their  trips  without 
impediment  from  vessels  at  anchor  or  other  obstacles.  And  said  commis- 
sioners maj^lso  make  all  needful 

Boles  and  regulations  governing  the  removal  of  such  vessels  from  the 
wharves  and  other  landings,  and  from  slips  and  flocks  as  are  not  engaged  in 
receiving  or  discharging  cargo,  prescribing  the  time  during  which  goods, 
wares,  and  merchandise  landed  upon  any  wharf,  pier,  quay,  landing,  or 
thoroughfare  shall  be  permitted  to  remain  thereon,  and  may  divide  the  same 
into  several  classes,  and  may,  by  such  rules  and  regulations,  provide  that  in 
ease  any  such  goods,  wares,  or  merchandise  remain  upon  any  wharf,  pier,  quay, 
landing,  or  thoroughfare  beyond  the  term  so  prescribed,  the  respective 
wharfinger  may,  under  the  order  of  the  commissioners,  remove  and  deposit 
the  same  in  a  suitable  place,  at  the  charge,  risk,  and  expense  of  the  owner 
thereof. 

[Additional  wharfage— Twenty-four  hours'  limit.]  When  any  goods,  wares, 
or  merchandise  shall  have  remained  upon  any  wharf,  pier,  quay,  landing,  or 
thoroughfare  more  than  twenty-four  hours,  the  commissioners  may,  in  their 
discretion,  charge  such  additional  rates  for  each  subsequent  day  as  in  their 
opinion  is  just  and  equitable. 

[Landings  for  exclusive  use  of  federal  government — ^Buildings— Compensa- 
tion.] The  commissioners  may,  in  their  discretion,  set  apart  and  assign,  for 
the  exclusive  use  of  the  water-craft  used  by  the  officers  of  the  federal  govern- 
ment, such  convenient  and  safe  landings  as  such  officers  may  require,  together 
with  suitable  premises  near  such  landings  as  may  be  set  apart  and  assigned 
for  their  use,  upon  which  premises  such  officers  may  cause  to  be  erected  offices 
and  storehouses  to  suit  their  convenience ;  and  the  commissioners  shall  charge 
a  reasonable  compensation  per  month  for  the  use  of  such  landings  and  office 
and  storehouse  premises; 

[Assignment  of  locality  for  use  of  harbor  police^  etc.]  Set  apart  and  assign 
a  suitable  and  proper  locality  for  the  use  of  the  harbor  police  of  the  city  and 
cotinty  of  San  Francisco,  and  also  a  suitable  place  for  a  boathouse  station,  for 
the  exclusive  use  of  the  quarantine  and  health  officers  of  said  city  and  county, 
without  compensation; 

[Assignment  of  slips  for  ferry-boats,  etc.]  Set  apart  and  assign,  for  the  ex- 
clusive use  of  steam  ferry-boats,  suitable  slips  in  which  such  structures  may 
be  erected  as  will  secure  the  safe  and  convenient  landing  of  passengers  and 
srfe  landing  and  delivery  of  freight;  set  apart  and  assign  suitable  wharves, 
berths,  or  landings  for  the  exclusive  use  of  vessels;  to  construct  suitable  sheds, 
gates,  and  other  temporary  structures  as  may  be  necessary  for  the  safe  and 
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convenient  landing  of  passengers  and  safe  landing  and  delivery  of  freight; 
and 

Set  apart  and  assign,  for  tlie  sole  and  exclusive  use  of  the  flshermen  of  the 
city  and  county  of  San  Francisco,  such  place  or  places  as  the  said  commis- 
sioners shall  deem  proper,  sufficient,  and  adapted  for  the  requirements  and 
necessities  of  said  fishermen;  provided,  the  premises  set  apart  by  said  com- 
missioners shall  be  used  only  for  the  legitimate  business  of  said  fishermen,  and 
for  no  other  purpose ;  and  provided,  said  commissioners  shall  not  charge  there- 
for more  than  the  following  rates :  For  boats  over  twenty-two  feet  and  under 
forty  feet  long,  one  dollar  per  week;  for  boats  from  sixteen  to  twenty-two 
feet  long,  seventy-five  cents  per  week ;  and  for  all  boats  less  than  sixteen  feet 
long,  twenty-five  cents  per  week.    The  commissioners  may 

Assign  suitable  places  for  the  landing  of  horses,  cattle,  sheep,  swine;  and 
when  such  places  have  been  assigned,  it  shall  be  a  misdemeanor  for  a  com- 
mander of  any  water-craft  to  land  any  greater  number  than  ten  at  any  one 
time  from  any  water-craft  at  any  other  place.  The  commissionei's  may  set 
apart,  for  the  uses  and  purposes  of 

Dry  docks  and  nutrine  railways,  such  portions  of  the  water-front  north- 
westerly of  the  northerly  end  of  Kearny  Street,  and  southerly  of  the  easterly 
end  of  Solano  Street,  as  the  wants  of  commerce  may  require.  The  com- 
missioners 

Shall  not  have  the  right  to  renew  any  lease,  or  to  lease  any  premises  under 
their  control  for  any  purpose  whatever,  except  as  otherwise  specially  pro- 
vided, but  they  may  permit  any  property  under  their  control  to  be  used  by 
any  corporation,  firm,  association,  person,  or  company,  but  in  no  case  shall 
any  corporation,  firm,  association,  person,  or  company  enjoy  the  use  of  any 
of  the  property  under  the  commissioners'  charge,  except  such  use  as  shall  be 
terminated  as  herein  provided;  and  the  said  commissioners 

May  condemn,  purchase,  and  pay  a  reasonable  compensation  for  such  struc- 
ture as  may  have  been  erected  upon  the  said  premises,  which  structure,  in  the 
opinion  of  the  board  and  engineer,  may  be  useful  for  such  commercial  purposes 
as  this  article  is  intended  to  promote. 

[Goods,  etc.,  not  to  be  removed  without  permission.]  No  person  or  com- 
pany shall  land  or  remove  any  goods,  wares,  or  merchandise 'or  other  things, 
upon  or  from  any  wharf,  pier,  quay,  landing,  or  thoroughfare  situated  upon 
the  premises  described  in  this  article ;  nor  shall  any  corporation,  firm,  associa- 
tion, company,  or  person  collect  dockage,  wharfage,  cranage,  or  toll  within 
the  boundaries  of  the  premises  described  in  this  article,  without  first  obtaining 
permission  to  do  so  from  said  commissioners.     Any 

Use  permitted  of  the  property  by  the  conmiissioners  may  be  terminated  at 
any  time  by  them,  on  thirty  days'  previous  notice  to  the  party  or  parties  so 
using  the  same.    Said  board  may,  when  the  wants  of  commerce  require. 

Lay  down  such  number  of  tracks  along  and  on  any  portion  of  said  water- 
front as  may  be  necessary  to  meet  such  wants,  and  permit  the  use  thereof  to 
any  corporation  or  association,  or  any  person  or  persons,  under  such  rules, 
regulations,  and  at  such  compensation  as  said  board  may  determine  j  provided, 
that  no  special  privileges  shall  be  awarded  thereon  to  any  corporation,  associa- 
tion. Dcrson,  or  persons:  provided,  that  nothincr  herein  shall  apply  to  or  restrict 
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the  use  of  any  premises  leased  for  terminal  facilities  under  or  by  reason  of 
an  act  of  the  legislature  entitled  "An  act  to  amend  an  act  entitled  *An  act  to 
amend  an  act  entitled  **An  act  to  amend  section  six  of  an  act  entitled  *An  act 
concerning  the  water-front  of  the  city  and  county  of  San  Francisco, '  approved 
March  fifteenth,  eighteen  hundred  and  seventy-eight,  and  to  confer  further 
powers  upon  the  board  of  state  harbor  commissioners,''  approved  March  seven- 
teenth, eighteen  hundred  and  eighty,'  approved  March  nineteenth,  eighteen 
hundred  and  eighty-nine,  conferring  further  powers  upon  said  board,"  ap- 
proved March  twenty-sixth,  eighteen  hundred  and  ninety-five,  and  which  has 
not  been  declared  forfeited  by  the  board  of  harbor  commissioners ;  and  pro- 
vided further,  that  switches  from  said  railroad  track  or  tracks  may,  with  the 
permission  of  said  board,  and  under  the  limitations  and  conditions  of  this  act, 
be  constructed  by  corporations,  or  any  person  or  persons,  leading  to  any 
warehouse  or  place  of  business. 

[Obstructions  not  to  be  placed  in  bay.]  Nor  shall  any  person  or  company 
place,  or  cause  to  be  placed,  any  obstructions  in  that  portion  of  the  bay  of 
San  Francisco  described  in  this  article,  nor  upon  any  wharf,  pier,  quay,  land- 
ing, or  thoroughfare,  without  the  consent  of  the  board. 

[Encumbering  wharves,  etc. — Notice — ^Penalty.]  Whenever  any  wharf,  pier, 
quay,  landing,  or  thoroughfare  in  the  harbor  of  San  Francisco  shall  be  en- 
cumbered, or  their  free  use  interfered  with,  by  goods,  wares,  merchandise,  or 
other  substance,  whether  loose  or  built  upon,  or  fixed  to  any  such  wharf,  pier, 
quay,  landing,  or  thoroughfare  it  shall  be  the  duty  of  the  commissioners  to 
notify,  in  writing  (which  service  may  be  served  by  a  wharfinger,  or  the 
secretary  or  assistant  secretary  of  the  board),  the  owner,  agent,  or  occupant, 
or  person  placing  or  keeping  such  obstructions  thereon,  to  remove  the  same 
within  twenty-four  hours  after  the  serving  of  such  notice;  and  in  case  of 
failure  to  comply  with  such  notice,  and  remove  such  obstructions,  the  owner, 
agent,  occupant,  or  person  notified  shall  be  liable  to  pay  the  commissioners 
the  sum  of  twenty-five  dollars  for  each  and  every  day  during  which  such  ob- 
struction shall  remain  upon  any  such  wharf,  pier,  quay,  landing,  or  thorough- 
fare; and  the  commissioners  shall  have  power,  in  their  discretion,  to  remove 
any  such  encumbering  substance,  and  store  the  same  in  any  suitable,  con- 
venient, and  safe  place,  and  a  sum  equal  to  the  amount  of  the  expenses  of  the 
removal,  together  with  all  other  necessary  charges,  shall  be  paid  by  the  owner 
of  such  encumbering  substance  to  the  commissioners,  and  such  sum  and  neces- 
sary charges  shall  be  a  lien  on  such  substance  until  paid. 

[Bate  of  dockage — Limitation  on.]  The  rate  of  dockage,  wharfage,  and 
tolls  shall  not  exceed  those  established  by  the  board  of  state  harbor  commis- 
sioners July  first,  eighteen  hundred  and  seventy-four,  and  dockage  shall  not 
be  collected  on  any  vessel  lying  at  anchor  outside  of  dock,  wharf,  or  slip. 
Nothing  in  this  section  shall  be  construed  as  authorizing  the  board  of  harbor 
commissioners  to  construct  any  railroad  along  and  upon  any  open  canal  ex- 
tending inland  from  said  water-front.  But  said  harbor  commissioners  may, 
when  a  water-front  railroad  shall  be  constructed  by  them,  construct  the  same 
across  the  outlet  of  such  open  canal. 

History:  Enacted  March  12,  1872,  founded  upon  §  3  Act  April  24,  1863 
(Stats.  1863,  p.  408),  as  amended  by  5  3  Act  March  5,  1864.  Stats.  1863-4, 
t>-  140:   amended  February  28,  1876,  Code  Amdts.  1875-6,  pp.  36-43;    March 
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21,  1887,  Stats,  and  Amdts.  1886-7,  pp.  224-231;  March  19,  1889,  Stats,  and 
Amdts.  1889,  pp.  380-388;  Tebruary  8,  1900,  Stats,  and  Amdts.  1900-1 
(1900  pt),  pp.  9-17;    March  23,  1901,  Stats,  and  Amdts.  1900-1,  pp.  619-627. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Act  of  1878  not  repealed  by  section. 

3.  Dockage  and  wharfage  collections. 

4.  Dockage  not  a  duty  on  tonnage. 

5.  Fraud  must  be  clearly  established. 

6.  General  and  special  statutes  reconciled. 

7.  Power  of  board  not  to  be  delegated. 

8.  Power  of  harbor  commissioners. 

9.  Power  to  collect  dockage  and  wharfage 

limited. 
30.  Streets  under  water  not  thoroughfares. 

11.  Transfer  companies  on  wharves. 

12.  Use  of  wharves  by  vessels,  not  by  transfer 

companies. 

13.  Wharf  erected  on  Channel  Street. 

14.  "Wharfage"  and  "dockage"  distinguished. 

15.  Wharfage  not  a  duty  on  tonnage. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  In:  People  vs.  Pacific  R. 
Mills  Co.,  60  Cal.  828,  826  (applied);  People 
vs.  San  Francisco  G.  L».  Co..  60  Cal.  349.  350 
(construed);  People  vs.  Williams,  64  Cal. 
498,  502,  2  Pac.  Rep.  398  (construed);  Ford 
vs.  Harbor  Commissioners,  81  Cal.  19,  80, 
22  Pac.  Rep.  278  (applied);  People  ex  rel. 
English  vs.  Roberts,  92  Cal.  669.  664.  28 
Pac  Rep.  689  (construed);  Payne  vs.  Eng- 
lish, 101  Cal.  10,  15,  86  Pac.  Rep.  848  (ap- 
plied); Bateman  vs.  Colgan,  111  Cal.  680, 
582,  683.  685.  587.  44  Pac.  Rep.  238  (con- 
strued and  applied);  Union  T.  Co.  vs.  Bas- 
sett.  118  Cal.  604.  610.  60  Pac.  Rep.  764 
(construed,  erroneously  cited  as  12522;  Mor- 
ton Bros.  vs.  Pacific  Coast  S.  S.  Co..  122  Cal. 
352,  853.  55  Pac.  Rep.  1  (construed);  People 
ex  rel.  Harbor  Commissioners  vs.  Pacific  I. 
Co..  130  Cal.  442,  448,  62  Pac.  Rep.  789  (con- 
strued). 

2.  ACT  OF  1878  NOT  REPEALED  BY 
SECTION.— Act  of  1878,  providing  that  the 
"inshore  limit  of  the  Jurisdiction  of  the 
board  of  state  harbor  commissioners  shall 
be  and  remain  the  same  as  defined  In 
§  2524  of  this  code."  and  specially  ex- 
tending their  Jurisdiction  In  and  over 
Channel  Street  "as  far  as  the  ebb  and  flow 
of  tide-water,"  Is  not  repealed  by  Implica- 
tion as  to  the  latter  provision  by  the  sub- 
sequent amendments  of  1887  and  1889  to 
section,  there  being  no  radical  Inconsistency 
between  these  amendments  and  that  special 
provision  of  the  act  of  1878  which  can  still 
stand  and  be  read  as  a  part  of  that  act  as 
amended  and  as  a  proviso  thereto. — People 
ex  rel.  Harbor  Commissioners  vs.  Pacific  L 
Co..  180  Cal.  442.  448,  62  Pac.  Rep.  739; 
8anta  Cruz  R.  P.  Co.  vs.  Lyons,  133  Cal. 
114-116,  65  Pac.   Rep.   329. 

8.  DOCKAGE  JI.ND  WHARFAGE  COIi- 
I.ECTIONS. — The  provisions  of  5  4  of  act  of 
March  30,  1868  (Stats.  1867-8  p.  716),  that 
"nothing  in  this  act  shall  be  construed  to 
interefere  with  collection  of  dockage  and 
wharfage  by  the  state,"  is  no  new  grant  of 
power  to  harbor  commissioners,  but  simply 
precautionary  reservation  that  nothing  in 
act  shall  be  construed  to  interefere  with 
powers  of  harbor  commissioners  with  re- 
spect to  collection  as  already  conferred  and 


defined. — People  vs.  Pacific  R.  Mills  Co.,  60 
Cal.   328.  826. 

4.  DOCKAGE  HOT  A  DUTT  ON  TOIf- 
HAGE. — Board  may  collect  dockage  against 
lighter  and  barge  for  privilege  of  using 
wharves,  docks,  and  slips,  fixing  rate  of 
dockage  in  proportion  to  tonnage  of  ves- 
sels, and  such  charge  is  not  duty  on 
tonnage. — People  ex  rel.  English  vs.  Rob- 
erts, 92  Cal.  659,  663,  28  Pac.  Rep.  689. 

B.  FRAUD  MUST  BE  CLEARLY  ESTAB- 
LISHED beyond  mere  suspicion  in  order  to 
overcome  presumption  which  always  exists 
In  favor  of  good  faith  and  fair  dealing  of 
public  officers,  before  court  of  equity  will 
interfere  with  action  of  board. — ^Unlon  T. 
Co.  vs.  Bassett,  118  Cal.  604,  612.  60  Pac^ 
Rep.  764. 

6.  GEBTERAL  ATTD  SPECIAL  STATUTES 
RECONCILED. — This  section  defines  Juris- 
diction of  board  of  harbor  commissioners 
and  Is  not  repealed  by  implication  by  act 
of  1878  and  amendments  of  1887  and  1889. 
Acts  are  not  in  conflict.  Act  of  1878  ex- 
tended the  Jurisdiction  and  Is  to  be  read  with 
this  section. — People  ex  rel.  Harbor  Com- 
missioners vs.  Pacific  L  Co.,  180  Cal.  442. 
446,  62  Pac.  Rep.  789. 

7.  POWER  OF  BOARD  NOT  TO  BE 
DELEGATED. — Pomrer  and  eontrol  of  bar- 
bor  commlMiloBers  over  water-front  by  tlie 
statute,  cannot  be  delegated  to  third  par- 
ties, nor  enable  a  steamship  company  to 
grant  an  exclusive  privilege  to  one  trans- 
fer company  to  solicit,  upon  pier  occupied 
by  its  vessels,  carrying  of  baggage  or 
passengers  therefrom. — Morton  Bros.  vs. 
Pacific  Coast  S.  S.  Co.,  122  Cal.  862.  364, 
56  Pac.  Rep.  1. 

8.  POTITRRS  OF  HARBOR  COMMIS- 
SIONERS defined  by  code,  citing  S  2532  post 
— Union  T.  Co.  vs.  Bassett,  118  Cal.  604,  619. 
60  Pac.  Rep.  764. 

9.  POIVER  TO  COLLECT  DOCK.4GE 
AND  WHARFAGE  LIMITED.— The  State 
board  of  harbor  commissioners  has  no  au- 
thority to  collect  dockage,  wharfage,  or 
tolls  upon  any  wharves  that  do  not  con- 
stitute portion  of  street  ending  or  frontingr 
upon  waters  of  bay. — People  vs.  Pacific  R 
Mills  Co.,  60  Cal.  823,  327;  People  vs.  San 
Francisco  Q.  Ik  Co.,  60  Cal.  849.  860. 

10.  STREETS  UNDER  "WATER  NOT 
THOROUGHFARES. — This  section  refers 
to  "streets"  which  are  •thoroughfares"  and 
not  to  streets  covered  with  water. — People 
vs.  San  Francisco  G.  L.  Co..  60  CaL  849.  350. 

11.  TRANSFER     COMPANIES     ON    THE 

WHARVES.— The  matter  of  granting  or  re- 
fusing privileges  to  transfer  companies  to 
conduct  their  business  upon  piers  is  with 
harbor  commissioners  alone,  and  is  matter 
which  they  should  control  and  manage  by 
reasonable  rules  and  regulations. — ^Morton 
Bros.  vs.  Pacific  Coast  S.  a  Co.,  122  Cal. 
352.  364,  65  Pac.  Rep.  1. 

12.  USE  OF  WHARVES  DY  VESSEL?- 
Not    by    transfer    companies. — This    section. 
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^rantln?  power  to  harbor  commissioners  to 
"set  apart  and  assisrn  suitable  wharves, 
berths,  and  landings  for  exclusive  use  of 
vessels"  is  to  be  construed  as  making:  the 
asslsnlng  or  settingr  apart  of  the  use  of  the 
wharves  and  landingrs  "exclusive"  as 
against  other  vessels,  and  not  as  agrainst 
assignees  of  right  to  occupy  a  pier. — Morton 
Bros.  vs.  Pacific  Coast  S.  a  Co.,  122  Cal. 
352.  353,  55  Pac  Rep.  1. 

13.  WHARF  BRBOTBD  ON  CHANNBL 
STREET,  being  property  of  state,  is  subject 
to  control  of  board  of  state  harbor  com- . 
missloners,  and  not  of  city  and  county  of 
San  Francisco. — People  vs.  Williams,  64  Cal. 
•498.  602,  2  Pac.  Rep.  893. 

14.  <«WHARFAGB'»    AND    «D0<::KAGB'» 
DISTINGUISHED. — "Wharfage"    is    used   to 


designate  charge  against  merchandise  for 
use  of  wharf.  "Dockage"  is  to  designate 
charge  against  vessels  for  privilege  of 
mooring  to  the  wharves  or  in  slips. — People 
ex  rel.  English  vs.  Roberts,  92  Cal.  659, 
664,   28   Pac.    Rep.    689. 

15.  ^ITHARFAGB  NOT  DUTY  ON  TON- 
NAGE.— Whenever  state  shall  have  con- 
structed or  acquired  wharves  In  Interest  of 
commerce,  it  may  collect  wharfage  as  pro- 
prietor for  use  of  the  wharves;  to  attempt 
to  impose  ''wharfage"  (so-called)  in  ad- 
vance of  such  construction  or  acquisition 
would  be  an  attempt  to  lay  a  duty  on 
tonnage  in  violation  of  art.  I  910  of  con- 
stitution of  United  States  (con.  op.,  Myrlck, 
J.). — People  vs.  Pacific  R.  Mills  Co.,  60  Cal. 
823,  327. 


§2526.  EXTENSION  AND  SUPERVISION  OF  STREETS  ALONO 
WATER-FRONT.  WIDTH,  SEWERS,  ETC.  The  board  of  state  harbor  com- 
mLssioners  are  authorized  to  extend  any  of  the  streets  lying  along  the  water- 
front of  said  city  and  county,  to  a  width  not  exceeding  one  hundred  and  fifty 
feet,  where  they  have  not  been  already  so  extended.  The  outer  half  of  such 
streets  must  be  constructed  or  built  and  maintained  in  good  repair  by  the  state 
harbor  commissioners,  or  parties  holding  under  them,  and  may  be  used  as  a 
landing-place  or  pier,  on  which  dockage,  wharfage,  and  tolls  may  be  collected. 
And  until  such  extensions  are  made,  the  commissioners  may  have  and  use  as  a 
landing-place,  with  full  power  to  collect  dockage,  wharfage,  and  tolls  thereon, 
so  much  of  the  streets  now  fronting  upon  the  water-front  as  may  be  used  for 
such  purpose  without  obstructing  the  same  as  a  thoroughfare.  The  inner 
half  of  such  streets  shall  be  constructed  and  maintained  in  good  repair  by  the 
owners  of  the  lots  abutting  thereon,  and  the  city  and  county  of  San  Francisco. 
The  commissioners  are  authorized  to  construct,  across  the  outer  half  of  said 
streets,  an  extension  of  the  sewers  of  the  said  city  and  county.  If  it  be 
necessary  to  take  any  land  for  the  purpose  of  widening  any  such  street,  the 
commissioners  are  hereby  authorized  to  institute  and  prosecute  to  final  de- 
termination, proceedings  therefor,  in  conformity  with  the  provisions  of  part 
third,  title  seven,  of  the  Code  of  Civil  Procedure,  and  to  pay  such  compensation 
as  may  be  assessed  for  such  land  taken.  When  it  becomes  necessary  for  the 
commissioners  to  construct  any  wharves  on  the  line  of  the  water-front,  they 
are  authorized  to  adopt  and  pay  for  any  structures  which  would  form  part 
of  such  wharves,  and  which  have  been  constructed  along  such  line  by  private 
parties,  prior  to  the  passage  of  this  act. 

History:  Enacted  March  12,  1872,  founded  npon  §4  Act  April  24,  1863, 
Stats.  1863,  p.  409;  amended  February  28,  1876,  Code  Amdts.  1875-6,  p.  43; 
April  3,  1876,  Code  Amdts.  1875-6,  pp.  51-52. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Board  may  extend. 


1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  People  vs.  Pacific  R. 
Hills  Co..  60  Cal.  823,  826  (cited);  People 
vs.  San  Francisco  G.  L.  Co.,  60  Cal.  349, 
860  (construed  with  1 2524  ante) ;  Bateman 
vs.  Colgan,  111  Cal.  680,  683,- 44  Pac.  Rep. 
238  (applied  and  cited  with  9  2527  post). 

S.    BOARD  MAY  EXTEND By  this  sec- 


tion, board  Is  empowered  to  "extend"  or 
make  wider  by  constructlngr  or  building: 
In  outer  half  of  streets  *'lyingr  along:  the 
water-front,"  and  until  extensions  are  made, 
commissioners  may  have  and  use  as  land- 
ing'-place,  with  power  to  collect,  etc.,  "so 
much  of  the  streets  now  fronting  on  the 
water-front"  as  may  be  so  used  without 
"obstructing:  same  as  thoroug:hfares." — 
People  vs.  San  Francisco  Q.  !«.  Co.,  60  Cal. 
349.  350. 
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§  2526.  COLLECTIONS  TO  BE  LIMITED.  No  greater  amount  of  money 
shall,  in  the  main,  ever  be  collected  by  the  collection  of  dockage,  wharfage, 
tolls,  rents,  and  cranage,  than  shall  be  necessary  to  construct  and  keep  in 
repair  such  number  of  wharves,  piers,  landings,  and  thoroughfares,  construct 
sheds,  dredge  such  number  of  slips  and  docks,  construct  a  sea-wall  and  harbor 
embankment,  and  pay  incidental  expenses  allowed  to  be  paid  by  this  article. 

History:    Enacted  March  12,  1872,  fonnded  upon  §5  Act  March  5,  18G4, 
Stats.  1863-4,  p.  140;  amended  February  28,  187C,  Code  Amdts.  1875-6,  p.  43. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Restrictions  of  SS  2526,  2527  remoYed« 

1.  Applied,  cited,  eonstraed,  referred  tOp 

etc.,  in:  Bateman  vs.  Col^an,  111  Cal.  680, 
iS3.  44  Pac.  Hep.  238  (construed  with 
12521  post). 

2.  Restriction*  of  S9  3626,  2527  remoTcd 
by  Snn  Francisco  depot  act. — San  Francisco 
depot  act  of  1891  does  not  confer  any  addi- 
tional power  upon  board  of  harbor  com- 
missioners except  single  one  of  enabling 
tliem   to   anticipate  their  revenues   and   to 


create  an  indebtedness  for  bulIdlng^  of  such 
depot,  which,  by  reason  of  restrictions  of 
K  2526,  2627  of  Political  Code  the  board  did 
not  theretofore  possess,  and  provision  of 
legislature  that  commissioners  should  con- 
struct such  depot  **in  the  manner  and 
method  authorized  by  law"  refers  to  pro- 
visions of  Political  Code  governing:  harbor 
commissioners,  and  not  to  general  public 
buildlngra  act  of  state. — Bateman  vs.  Col- 
gan.  Ill  Cal.  680,  683,  44  Pac.  Rep.  238. 
See  Talcott  vs.  Blandingr,  64  CaL  289,  292. 


§  2527.  CONTRACTS,  WHEN  VALID.  No  contract  or  obligation  entered 
into  by  the  harbor  commissioners,  which  creates  a  liability  or  authorizes  the 
payment  of  money,  shall  be  valid  or  of  binding  force  unless  signed  by  all  three 
of  the  commissioners,  and  countersigned  by  the  secretary  of  the  board;  nor 
shall  any  contract,  involving  the  payment  of  money,  be  made  by  the  said 
commissioners  unless  the  amount  then  to  the  credit  of  the  harbor  improvement 
fund,  together  with  the  revenue  estimated  to  accrue  up  to  the  time  of  the 
maturity  of  such  contract,  over  and  above  the  current  expenses  of  the  com- 
mission, be  sufficient  to  meet  the  payments  to  become  due  thereon ;  provided, 
such  estimate  of  revenue  shall  be  limited,  as  to  time,  to  fifteen  years. 

[Construction  of  new  work.]  Where  the  work  to  be  done  is  the  construc- 
tion of  a  new  wharf,  bulkhead,  or  breakwater  and  its  appurtenances,  the 
board  may  lease  said  wharf,  bulkhead,  or  breakwater  and  its  appurtenances 
for  a  period  not  to  exceed  fifteen  years,  and  for  an  amount  not  to  exceed  the 
cost  of  constructing  said  work,  the  rents  therefrom  to  be  applied,  in  whole  or 
in  part,  in  payment  for  the  cost  of  such  construction,  and  said  board  may 
provide  in  the  contracts  for  the  same  that  the  rents  therefrom  shall  be  so 
applied,  or  the  work  paid  for,  in  whole  or  in  part,  from  such  rents  and 
revenues. 

[Leases.]  Sec.  2.  All  leases  hereunder  shall  be  made  upon  competitive  bids 
after  such  public  advertisement  as  the  commissioners  shall  deem  sufficient,  in- 
viting proposals  or  bids  therefor,  and  shall  be  awarded  to  the  person  who  will 
pay  the  amount  required  to  construct  such  improvement,  and  execute  and 
take  a  lease  thereof  for  the  shortest  period  of  such  time. 

'  Hfstory:  Enacted  March  12,  1872,  founded  upon  §5  Act  April  24,  1863, 
(Stats.  1863,  pp.  409-410),  as  amended  by  §  4  Act  March  5,  1864,  Stats. 
1863-4,  pp.  140-141;  amended  February  28,  1876,  Code  Amdts.  1875-6,  p.  44; 
March  19,  1878,  Code  Amdts.  1877-8,  p.  48;  February  9,  1900,  Stats,  and 
Amdts.  1900-1  (1^00  pt),  p.  19;  March  20,  1903,  Stats,  and  Amdts.  1903, 
pp.  270-271. 

1.  Applied,  cited,  construed,  referred  to.  !•    Applied^  elted,  conatnied,  refertei  !•» 

2.  Provision  inapplicable  to  authority  under      etc,   In:    Ford   vs.    Board   of   State  Harbor 

act  of  March  8,  1878.  Commlsaloners.  81  Cal.  19.  28,  22  Pac.  Rep. 
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278  (cited);  Bateman  vs.  Colgran,  111  Cal. 
580.  583.  44  Pac.  Rep.  288  (cited  with  f  2626 
ante). 

2.  Prorlslon  Inapplicable  to  avtliorlty 
aader  act  of  March  8,  1878. — Provision  of 
this  section,  requiring  concurrence  of  ail 
three  commissioners  to  enter  into  any  con- 
tract or  obllgration  which  creates   liability 


or  authorises  payment  of  money,  has  no 
application  to  authority  of  board  of  har- 
bor commissioners  under  act  of  March  8. 
1878,  to  adjust,  audit,  and  pay  such  amount 
to  part>  as  plaintiff  migrht  be  equitably 
entitled  to  for  labor  done  and  material  fur- 
nished on  certain  harbor  improvements. — 
Talcott  vs.  Blandins:,  64  Cal.  289,  292. 


§  2528.  DISPOSITION  OF  MONEYS  COLLECTED.  All  moneys  collected 
shall  be  paid  into  the  state  treasury,  and  be  credited  to  the  San  Francisco 
harbor  improvement  fund,  at  least  once  in  each  month,  except  so  much  thereof 
as  may  be  necessary  to  pay  the  salaries  of  oflBcers,  oflBce  rent,  cost  of  office 
furniture,  books,  stationery,  lights,  fuel,  expense  of  dredging,  expense  of  pile- 
driving  and  piles,  expense  of  preserving  piles  and  timber,  cleaning  the  wharves 
and  bulkheads,  legal  and  other  incidental  expenses,  and  in  addition  six  thou- 
sand dollars  per  month  for  urgent  repairs,  which  last  sum,  if  so  much  be 
required,  may  be  used  in  repairing  the  wharves,  piers,  landings,  thoroughfares, 
sheds,  and  other  structures,  and  the  streets  bounding  on  the  water-front  under 
the  jurisdiction  of  the  board  without  advertisement  for  proposals  therefor. 
Such  moneys  may  be  remitted  to  the  state  treasurer  by  express. 

History:  Enacted  March  12,  1872,  founded  upon  §6  Act  April  24,  1863, 
Stats.  1863,  p.  410;  amended  February  28,  1876,  Code  Amdts.  1875-6,  p.  44; 
March  7,  1883,  Stats,  and  Amdts.  1883,  p.  52;  March  21,  1887,  Stats,  and 
Amdts.  1886-7,  pp.  231-232;   March  19, 1889,  Stats,  and  Amdts.  1889,  p.  388. 

§2629.  VOUCHERS.  WARRANTS,  HOW  DRAWN.  The  commissioners 
shall  take  vouchers  for  all  sums  of  money  by  them  expended  under  the 
authority  of  this  article,  excepting  fifty  dollars  per  month  for  postage  stamps, 
express,  and  other  incidental  expenses,  and  safely  keep  the  same  on  file  in  the 
oflSce  of  the  board.  For  all  sums  of  money  paid  by  the  commissioners,  ex- 
cepting those  mentioned  in  section  twenty-five  hundred  and  twenty-eight, 
drafts  shall  be  drawn  by  them  on  the  controller  of  state,  countersigned  by  the 
secretary  of  the  board,  and  the  controller  of  state  shall  draw  his  warrant  on 
the  state  treasurer,  who  shall  pay  the  same  out  of  any  money  in  said  treasury 
credited  to  the  San  Francisco  harbor  improvement  fund.  No  warrant  shall 
be  drawn  by  the  controller  upon  the  treasurer  of  the  state,  as  provided  in  this 
section,  unless  the  order  bears  the  signatures  of  all  three  commissioners,  and 
of  the  secretary  of  the  board. 

Hfstory:  Enacted  March  12,  1872,  founded  upon  §5  Act  March  5,  1864, 
Stats.  1863-4,  p.  142;  amended  February  28,  1876,  Code  Amdts.  1875-6, 
p.  44. 


1.  Applied,  cited,  construed,  referred  to, 

2.  The  harbor  improvement  fund. 

1.    Applied,  dted,  eoaiitrved,  referred  to» 

etc.,  in:  Talcott  vs.  Board  of  State  Harbor 
Commissioners,   63  CaL  199,   201    (applied). 

S.  The  harbor  Improvement  fund,  men- 
tioned in  special  act  of  March  8.  1878,  for 
relief  of  Cook  Talcott  and  Andrew  Onder- 


donk,  is  same  as  that  mentioned  in  general 
law,  and  sum  audited  and  adjusted  Is  to  be 
paid  by  draft  on  controller,  slfcned  by 
three  commissioners  and  countersigned  by 
secretary,  and  by  warrant  drawn  by  con- 
troller on  treasurer. — ^Talcott  vs.  Board  of 
State  Harbor  Commissioners,  63  Cal.  199. 
201. 


§  2530.  REPORT  TO  CONTROLLER.  On  the  payment  to  the  state  treas- 
urer of  any  sum  of  money,  the  secretary  and  state  treasurer  must  report  to 
the  state  controller  the  amount  so  paid,  and  the  treasurer  must  give  the  secre- 
tary a  receipt  for  the  same.    Such  payments  shall  be  considered  as  payments 
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into  the  state  treasury,  and  the  treasurer  shall  be  responsible  on  his  official 
bond  therefor. 

'  Hrstory:  Enacted  March  12,  1872,  founded  upon  §8  Act  April  24,  1863 
(Stats.  1863,  p.  410),  as  amended  by  §  6  Act  March  5,  1864,  Stats.  1863-4, 
p.  142;  amended  February  28,  1876,  Code  Amdts.  1875-6,  pp.  44-45;  March 
7,  1883,  Stats,  and  Amdts.  1883,  p.  52;  March  21,  1887,  Stats,  and  Amdts. 
1886-7,  p.  232. 

§  2531.  EX  OFFICIO  MEMBERS  OF  BOABD,  WHO  ASE.  The  governor 
of  the  state  and  the  mayor  of  the  city  and  county  of  San  Francisco  are  hereby 
made  ex  officio  additional  members  of  the  board  of  state  harbor  commissioners, 
for  the  special  purposes  herein  mentioned,  and  shall  take  part  in  the  action 
of  the  board  as  hereinafter  provided. 

Hrstory:  Enacted  March  12,  1872,  founded  upon  §8  Act  April  24,  1863, 
Stats.  1863,  p.  410;   amended  February  28,  1876,  Code  Amdts.  1875-6,  p.  45. 

§2532.  NEW  SEA-WALL,  SURVEYS  FOR.  The  board  of  state  harbor 
commissioners  are  hereby  authorized  and  empowered  and  directed,  within  six 
months  from  and  after  the  passage  of  this  act,  to  employ  two  consulting  ciril 
engineers,  to  act  in  concert  with  the  engineers  of  the  board,  to  make  a  survey, 
select  and  locate  a  new  line  for  a  harbor  embankment  or  sea-wall,  and  make  a 
report  of  their  doings  to  said  commissioners,  who  shall,  after  receiving  the 
same,  appoint  a  time  for  holding  at  the  office  of  the  board  a  special  meeting 
of  the  board  to  consider  the  question  of  the  adoption  or  rejection  of  the  same. 
The  board  shall,  at  least  ten  days  previous  to  said  meeting,  notify  the  governor 
of  the  state  and  the  mayor  of  the  city  and  county  of  San  Francisco  of  the  time, 
place,  and  object  of  said  meeting  of  said  board,  and  shall  request  them  to  be 
present  and  take  part  in  the  consideration  of  the  question ;  and  at  said  meeting, 
or  any  adjourned  meeting  thereof,  the  governor  and  mayor  shall  be  deemed 
additional  members  of  said  board,  with  like  powers  and  rights  as  the  other 
members  thereof.  If  they  are  not  present  at  the  meeting,  the  board  shall  ad- 
journ to  a  day  certain,  and  notify  them  anew,  as  before ;  and  if  either  be  pres- 
ent at  the  adjourned  meeting,  with  three  commissioners,  action  may  be  had, 
and  an  affirmative  vote  of  all  four  present  shall  determine  the  question;  any 
less  vote  shall  be  a  negative  vote.  But  the  board  may  order  new  surveys  and 
location,  which  may  be  adopted  or  rejected  in  like  manner  as  before.  If  the 
vote  is  in  the  affirmative,  the  line  adopted  shall  be  thenceforth  the  line  of  the 
harbor  embankment  and  sea-wall  of  the  port  of  San  Francisco. 

'    Hrstory:    Enacted  March  12,  1872;    amended  February  28,  1876,  Code 
Amdts.  1875-6,  p.  45. 

§2633.    HARBOR   IMPROVEMENT   FUND,   TRANSFER   TO.    On  and 

after  the  passage  of  this  act,  the  treasurer  of  the  state  shall  keep  the  money 
remitted  to  him  by  the  board  of  state  harbor  commissioners,  to  the  credit  of  a 
fund  to  be  known  as  the  San  Francisco  harbor  improvement  fund ;  all  moneys 
in  the  state  treasury  to  the  credit  of  the  state  wharf  and  dock  fund  shall  be 
transferred  by  the  state  treasurer  to  the  San  Francisco  harbor  improvement 
fund,  and  the  state  wharf  and  dock  fund  account  shall  be  closed,  and  the  stftte 
treasurer  shall  notify  the  board  of  such  transfer,  after  which  all  drafts  drawn 
by  the  board  shall  be  paid  by  the  treasurer  out  of  the  San  Francisco  harbor 
improvement  fund. 

Hfstory:  Enacted  March  12,  1872,  founded  upon  §  7  Act  March  6,  1864, 
Stats.  1863-4,  pp.  142-143;  amended  February  28,  1876,  Code  Amdts.  1875-6, 
pp.  45-46. 
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§2634.  LIMIT  OF  COMPENSATION  FOR  COLLECTINO  DOCKAGE, 
ETC.  (repealed). 

Hfstory:    Enacted  March  12,  1872;    amended  February  28,.  1876,  Code 
Amdts.  1875-6,  p.  46;   repealed  March  7,  1883,  Stats,  and  Amdts.  1883,  p.  52. 

§2535.  PAYMENT  B7  STATE  TBEASUBER.  RECEIPTS  AND  AC- 
COUNT  BOOKS.  The  state  treasurer  shall  receive  all  moneys  paid  by  the 
state  harbor  commissioners,  and  keep  the  same  in  a  separate  fund  to  be  known 
as  the  San  Francisco  Harbor  improvement  fund,  and  pay  the  same  out  as 
provided  for  in  this  article,  and  shall  keep  an  accurate  account  of  all  moneys 
received  by  him  and  paid  out  under  the  authority  of  this  article,  in  books  kept 
solely  for  that  purpose ;  which  said  books  shall  be  open  at  all  times  to  the 
inspection  of  the  governor  and  controller  of  state,  and  of  any  committee  ap- 
pointed by  the  legislature,  or  by  either  branch  thereof, 

Hrstory:    Enacted  March  12,  1872;    amended  February  28,  1876,  Coda 
Amdta.  1875-6,  p.  46. 

§2536.  SEA-WALL,  ADVERTISEMENT  FOR  PROPOSALS  TO  CON- 
STRTJCT.  When  the  commissioners  determine  to  construct  any  part  of  the 
sea-wall,  they  must  advertise  for  sealed  proposals  for  not  less  than  thirty  days, 
in  not  less  than  two  daily  papers  in  San  Francisco.  The  advertisement  must 
give  a  full  and  accurate  description  of  the  work  to  be  done,  the  place  where 
to  be  done,  and  the  material  to  be  used.  On  the  day  stated  in  the  advertise- 
ment, the  bids  must  be  opened  in  the  presence  of  such  bidders  as  are  present, 
and  the  contract  awarded  to  the  lowest  bidder,  who  shall  give  a  bond,  with 
two  or  more  responsible  sureties,  to  be  approved  by  the  commissioners,  for 
the  due  performance  of  the*  work.  Their  approval  must  be  indorsed  on  said 
bond.  If,  in  the  opinion  of  the  commissioners,  the  bids  are  too  high,  they 
shall  reject  them  and  advertise  anew,  in  like  maimer  as  before.  And  if,  in 
the  opinion  of  the  commissioners,  the  second  bids  are  also  too  high,  they  shall 
reject  them  likewise,  and  may  enter  into  a  contract  with  responsible  parties 
without  giving  further  notice. 

[Contractors  to  give  bond.]  The  parties  entering  into  a  private  contract  with 
the  commissioners  must  give  a  bond,  with  two  or  more  responsible  persons  as 
sureties,  to  be  approved  by  the  commissioners,  which  approval  shall  be  by 
writing  indorsed  upon  said  bond,  conditioned  for  the  faithful  performance  of 
the  contract.  But  the  consideration  agreed  to  be  paid  in  any  contract  entered 
into  without  giving  public  notice  must  be  five  per  cent  lower  than  the  lowest 
responsible  bid  rejected.  The  work  to  be  performed  under  any  one  contract 
shall  not  exceed  one  thousand  lineal  feet  of  harbor  embankment  or  sea-wall. 
But  the  commissioners  may  enter  into  as  many  contracts  at  the  same  time  as 
they  deem  expedient,  provided  the  amount  in  the  harbor  improvement  fund, 
together  with  the  revenue  estimated  to  accrue  pursuant  to  section  two  thou- 
sand five  hundred  and  twenty-seven  of  the  Political  Code  shall  be  sufficient 
to  meet  the  contract  price  of  such  work,  after  deducting  the  current  expenses 
of  the  commission  and  the  amount  required  for  the  erection  and  repair  of  the 
wharves,  dredging  the  docks  and  slips,  and  for  incidental  expenses ;  but  in  no 
event  shall  the  state  be  liable  on  such  contracts  for  any  deficiency  in  the  harbor 
improvement  fund. 

[Contracts  for  dredging  channel.]    Separate  contracts  may  be  entered  into 
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for  the  dredging  of  a  channel  for  the  reception  of  the  rock  required  for  cod- 
Btruction  of  a  harbor  embankment ;  provided,  that  the  advertising  of  [for]  seale J 
proposals,  the  receiving  and  opening  of  bids,  and  the  awarding  of  contracts 
required  in  this  section,  shall  be  complied  with  in  the  letting  of  such  work 
in  separate  contracts.  The  commissioners  may,  if  in  their  opinion  it  will  be 
more  economical,  dredge,  with  the  dredge  belonging  to  the  state,  the  channel 
necessary  for  the  reception  of  the  stone  used  in  the  construction  of  the  sea- 
wall. No  contractor  who  enters  into  a  contract  to  construct  any  portion  of 
said  sea-wall  shall  be  required  to  commence  the  work  in  less  than  thirty  days 
after  the  awarding  of  the  contract.  The  board  shall,  at  least  ten  days  pre- 
vious to  the  holding  of  any  meeting,  as  provided  in  this  section,  notify  the 
governor  of  the  state,  and  mayor  of  the  city  and  county  of  San  Francisco,  of 
the  time  and  place  and  object  of  the  meeting,  and  request  them  to  be  present 
and  take  part  therein ;  and  at  said  meeting  the  governor  and  mayor  shall  be 
deemed  additional  members  of  said  board,  with  like  powers  and  rights  as  the 
other  members  thereof;  and  no  contract  shall  be  entered  into  under  the  au- 
thority of  this  section  without  the  consent  of  either  the  governor  or  mayor. 
Neither  the  commissioners,  nor  their  appointees,  shall  be  interested  in  any 
contract  for  the  erection  or  repairing  of  any  work  upon  the  premises  described 
in  this  article. 

[Felony.]  Any  commissioner  or  appointee  who  shall  be  interested  is  guilty 
of  a  felony. 

Every  proposal  shall  be  accompanied  by  a  certified  check  for  an  amount 
equal  to  five  per  cent  of  the  amount  of  such  proposal,  to  be  made  payable  to 
the  order  of  the  secretary  of  the  board,  conditioned  that  if  the  proposal  is 
accepted  and  the  contract  awarded,  and  if  the  bidder  shall  fail  or  neglect  to 
execute  the  contract  and  give  the  bond  required  within  six  days  after  the 
award  is  made,  in  that  case  said  sum  mentioned  in  said  check  shall  be  deemed 
liquidated  damages  for  such  failure  and  neglect,  and  shall  be  paid  into  the 
San  Francisco  harbor  improvement  fund, 

[Penalties  and  exclusion  of  Chinese  labor.]  And  all  contracts  made  pur- 
suant to  this  title  shall  provide,  under  penalties  of  forfeiture  of  contract,  at 
the  option  of  the  commissioners,  that  no  Chinese  or  Mongolian  labor  shall  be 
employed  on  the  work. 

Hfstory:    Enacted  March  12,  1872;    amended  February  28,  1876,  Code 
Amdts.  1875-6,  pp.  46-47;    March  19,  1878,  Code  Amdts.  1877-8,  pp.  48-50. 

§2537.    BIENNIAL  REPORT   OF   COMMISSIONERS  TO   OOVEBNOS. 

The  commissioners  shall,  on  or  before  the. first  day  of  November,  A.  D.  eighteen 
hundred  and  seventy-seven,  and  every  two  years  thereafter,  make  to  the  gover- 
nor a  full  report  of  all  moneys  by  them  received  and  disbursed,  stating,  spe- 
cifically, for  what  the  same  was  received  and  for  what  purpose  expended,  and 
shall  give  a  concise  account  of  all  improvements  made,  and  the  general  con- 
dition of  the  property  under  their  charge. 

History:    Enacted  March  12,  1872;    amended  February  28,  1876,  Code 
Amdts.  1875-6,  pp.  47-48. 

§  2538.  OFFICIAL  MAPS  OF  SUEVEYS.  In  case  the  lines  of  the  water- 
front  of  the  city  and  county  of  San  Francisco,  or  the  lines  of  any  of  the  streets 
of  said  city  and  county  ending  at  said  water-line,  shall  be  changed  by  author- 
ity of  this  article,  the  comniissioriers  shall  cause  to  be  made  two  accurate  mans 
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of  survey,  showing  such  change,  which  maps  shall  be  dated,  certified,  and 
signed  by  the  engineer  of  the  board  and  commissioners,  and  one  filed  in  the 
ofllce  of  the  recorder  of  said  city  and  county,  and  the  other  in  the  ofiice  of  the 
board.  After  being  so  filed,  they  shall  be  considered  and  treated  as  official 
maps  by  all  courts  of  record  in  the  state. 

■  History:  Enacted  March  12,  1872  founded  upon  S  8  Act  March  5,  1864, 
Stats.  1863-4,  p.  144;  amended  February  28,  1876,  Code  Amdte.  1875-6, 
p.  48. 

§  2539.  POWEBS  AND  DUTIES  OF  CHIEF  WHABFINOEK.  The  chief 
wharfinger  shall  keep  an  office  in  some  convenient  place  upon  the  city  front, 
between  Market  and  Pacific  streets,  which  shall  be  kept  open  every  day  (Sun- 
days and  holidays  excepted)  from  seven  a.  m.  till  six  p.  m.  The  commissioners 
shall  furnish  a  suitable  building  for  an  office,  for  the  exclusive  use  of  said 
chief  wharfinger  and  assistant  chief  wharfinger,  with  suitable  office  furniture. 
It  shall  be  the  duty  of  the  chief  wharfinger  to  execute  and  enforce  the  rules  and 
regulations  which  may  be  established  by  said  board  of  state  harbor  commis- 
sioners pursuant  to  the  provisions  of  this  article.  And  it  shall  be  the  duty  of 
all  pilots,  masters  of  tugboats,  masters,  owners,  and  consignees  of  vessels,  to 
obey  all  lawful  orders  and  directions  of  the  chief  wharfinger  in  relation  to 
the  stationing,  anchoring,  and  removing  of  vessels  under  and  pursuant  to  such 
rules  and  regulations.  The  chief  wharfinger  is  empowered  to  determine  cases 
of  collision,  by  consent  of  all  parties  interested,  and  where  damages  do  not 
exceed  three  hundred  dollars  the  decision  is  final. 

H [story:  Enacted  March  12,  1872.  founded  upon  i9  Act  March  5,  1864, 
Stats.  1863-4^  p.  144;  amended  February  28,  1876,  Code  Amdts.  1875-6| 
p.  48. 

§2540.  SAME.  ADDITIONAL  DUTIES  IN  RELATION  TO  ABAN- 
DONED  WATER-CRAFT,  ETC.  In  addition  to  the  duties  required  to  be  per- 
formed by  the  chief  wharfinger,  by  any  section  in  this  article  preceding  this 
section,  he  shall  take  in  charge  all  abandoned  water-craft  and  all  boats  picked 
up  adrift,  and  secure  the  same ;  after  which  he  shall  advertise,  for  one  week, 
in  one  of  the  daily  newspapers  printed  in  the  city  and  county  of  San  Francisco, 
giving  the  full  particulars  pertaining  to  the  same,  and  request  all  parties  inter- 
ested to  appear  and  establish  their  title  or  claim  thereto,  within  twenty  days 
from  the  last  publication.  If  claimed  within  said  period,  such  property  shall 
be  delivered  to  the  owner  on  payment  of  all  costs  of  removing,  securing,  and 
advertising  the  same.  If  not  claimed  within  said  period,  or  if  the  owner  fails 
to  pay  the  charges,  such  property  shall  be  sold  by  the  chief  wharfinger,  to  the 
highest  bidder,  at  public  auction,  and  the  proceeds,  less  the  costs,  shall  be  paid 
the  owner,  if  claimed  by  him,  or,  if  not  claimed  by  the  owner,  shall  be  paid  to 
the  board  of  state  harbor  commissioners;  but  the  owner  shall  be  entitled  to 
receive  from  said  board  the  amount  so  paid,  if  he  shall  claim  the  same  within 
one  year  from  the  date  of  said  payment.  For  the  purposes  of  this  section  the 
harbor  of  San  Francisco  shall  be  the  tide-waters  of  the  city  and  county  of  San 
Francisco,  and  the  jurisdiction  of  the  chief  wharfinger  shall,  when  performing 
the  duties  required  by  this  section,  be  coextensive  with  such  tide-waters. 

History:  Enacted  March  12,  1872.  founded  upon  9  9  Act  March  5,  1864^ 
8tat8.  1803-4^  p.  144;  amended  February  28,  1876,  Code  Amdts.  1875-0, 
pp.  48-49. 
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§2541.  PENALTY  FOB  FAILXTBE  TO  OBEY  OBDEBS  OF  CHIEF 
WHABFINOEB.  If  any  master,  agent,  or  owner  of  any  water-craft  shall 
refuse  or  neglect  to  obey  the  lawful  orders  or  directions  of  the  chief  wharf- 
inger in  any  matter  pertaining  to  the  regulations  of  said  harbor,  or  the  re- 
moval or  stationing  of  any  water-craft,  such  master,  agent,  or  owner,  so  refus- 
ing or  neglecting,  is  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof 
before  any  court  of  competent  jurisdiction  shall  be  punished  by  a  fine  not  to 
exceed  three  hundred  dollars,  or  by  imprisonment  not  to  exceed  one  hundred 
days  in  the  jail  of  the  city  and  county  of  San  Francisco. 

H (story:  Enacted  March  12,  1872,  founded  upon  §  10  Act  March  5,  1864, 
Stats.  1863-4,  p.  145;  amended  February  28,  1876,  Code  Amdts.  1875-6, 
Pb  49. 

§2542.    PENALTY  FOB  OBSTBUCTma  NAVIGATION.    All  persons  are 
forbidden  to  deposit,  or  cause  to  be  deposited,  in  the  waters  of  the  harbor  of 
San  Francisco,  as  described  in  the  preceding  sections,  any  substance  that  will 
sink  and  form  an  obstruction  to  navigation,  without  first  obtaining  permission, 
in  writing,  of  the  board  of  state  harbor  commissioners,  which  permission  shall 
describe,  with  an  ordinary  degree  of  certainty,  the  place  where  such  deposit 
may  be  made,  and  the  secretary  of  the  board  shall  record  such  permission. 
Any  person  violating  the  prohibition  contained  in  this  section  is  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  before  a  court  of  competent  juris- 
diction, shall  be  fined  not  less  than  one  hundred  or  more  than  five  hundred 
dollars,  or  imprisoned  in  the  jail  of  the  city  and  county  of  San  Francisco  not 
less  than  thirty  nor  more  than  ninety  days;  provided,  that  nothing  herein 
shall  be  construed  to  prevent  or  interfere  with  the  construction  of  works  now  in 
progress  in  connection  with  the  Oakland  harbor. 

HTstory:  Enacted  March  12,  1872,  founded  upon  S  13  Act  April  24,  1863 
(Stats.  1863,  p.  412),  as  amended  b.y  S  1  Act  March  18,  1870,  Stats.  1869-70, 
p.  333;    amended  February  28,  1876,  Code  Amdts.  1875-6,  p.  49. 

§2543.  PENALTY  FOB  FAST  DBIVINa  ON  WHABVES.  It  shall  not  be 
lawful  for  any  person  to  drive  a  horse  or  mule,  or  any  vehicle  drawn  by  one  or 
more  horses  or  mules,  used  in  the  removal  of  merchandise  upon  any  wharf, 
pier,  quay,  landing,  or  thoroughfare,  faster  than  a  walk.  Any  person  violatbg 
the  prohibition  in  this  section  contained  is  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  in  any  court  of  competent  jurisdiction  shall  be  fined  not 
less  than  twenty  dollars,  or  imprisoned  in  the  county  jail  of  the  city  and  comity 
of  San  Francisco  not  less  than  ten  days. 

Hrstory:  Enacted  March  12,  1872,  founded  upon  S  13  Act  April  24,  1863, 
Stats.  1863,  p.  412  J   amended  February  28,  1876,  Code  Amdte.  1875-6,  p.  49. 

§  2544.    POLICE  JUDGE  TO  HAVE  JTTRISDICTION.    The  police  judge's 

court  of  the  city  and  county  of  San  Francisco  shall  have  jurisdiction  to  try 

all  cases  of  misdemeanor  arising  under  this  article. 

Hfatory:  Enacted  March  12,  1872,  founded  upon  S  14  Act  April  24,  1863, 
Stats.  1863,  p.  412;   amended  February  28,  1876,  Code  Amdts.  1875-6,  p.  50. 

§  2645.  QUALIFICATIONS  OF  OFFICEBS.  No  person  shaU  be  appointed 
to  any  oflSce  by  yirtue  of  this  article,  nor  be  employed  in  the  service  of  the 
board,  unless  he  be  a  qualified  elector  of  the  state,  nor  shall  any  person  be  so 
appointed  or  employed  who  is  interested  in  any  vessel  sailing  or  plying  in  and 
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out  of  or  on  the  inland  waters  of  the  bay  of  San  Francisco,  as  owner,  mort- 
gagee, or  otherwise,  or  as  a  stockholder  in  any  company  owning  such  vessels, 
or  who  is.  a  consignee,  the  general  or  freight  agent  or  manager  of  any  such 
vessels,  or  agent  or  other  employee  of  the  owner  of  any  such  vessels,  or  who  is 
engaged  in  the  business  of  marine  insurance,  or  of  procuring  such  insurance, 
or  who  is  engaged  as  a  stevedore,  in  loading  and  discharging  such  vessels.  No 
person  not  a  citizen  of  the  United  States  shall  be  employed  either  as  a  con- 
tractor or  laborer  on  any  work  done  under  this  article.    And 

Eight  hours  shall  conBtitute  a  legal  day's  work,  whether  performed  directly 
for  the  state  or  for  the  person  or  persons  receiving  a  contract  under  this  article. 

Hfstory:  Enacted  March  12,  1872,  founded  upon  §  15  Aet  April  24,  1863, 
Stats.  1863,  p.  413;  amended  February  28, 1876,  Code  Amdts.  1875-6,  p.  50; 
March  7,  1883,  Stats,  and  Amdts.  1883,  p.  52;  March  21,  1887,  Stats,  and 
Amdts.  1886-7,  p.  232. 

§  2646.  OFFICIAL  BONDS.  All  official  bonds  required  to  be  given  by  au- 
thority of  this  article  shall  be  to  the  people  of  the  state  of  California. 

History:  Enacted  March  12,  1872,  founded  upon  §  16  Act  April  24,  1863, 
Stats.  1863,  p.  413;   amended  February  28,  1876,  Code  Amdts.  1875-6,  p.  50. 

§  2647.  SEAL.  The  board  of  state  harbor  commissioners  shall  procure  and 
adopt  a  seal. 

History:  Enacted  March  12,  1872,  founded  upon  S  12  Act  March  5,  1864^ 
Stats.  1863-4,  p.  145;  amended  February  28,  1876,  Code  Amdts.  1875-6, 
p.   50. 

§2548.  PEBSONS  AND  PB0PEBT7  EXEMPT  FROM  TOLLS  AND 
WHABFAOE.  No  tolls  or  wharfage  shall  be  collected  from  travelers  going 
on  board  or  leaving  any  steamer  or  ferry,  or  upon  their  carriages  or  baggage, 
nor  from  any  person  or  vehicle  employed  to  transport  or  convey  said  baggage 
to  or  from  any  steamer  or  ferry  j  nor  for  empty  packages  returned  to  the  wharf 
or  any  vessel ;  nor  for  domestic  supplies  for  private  individuals,  intended  for 
consumption  and  not  for  sale,  weighing  less  than  one  hundred  pounds. 

History:  Euaeted  March  12,  1872,  founded  upon  9 18  Act  April  24,  1863, 
Stats.  1863,  p.  413;  amended  February  28,  1876,  Code  Amdts.  1875-6,  p.  50; 
March  29,  1878,  Code  Amdts.  1877-8,  p.  50. 

§2549.  REVENTTES  TO  BE  IN  COIN.  The  revenue  collected  and.  dis- 
bursed  by  authority  of  this  article  shall  be  gold  and  silver  coin  of  the  United 

States. 

History:  Enacted  March  12,  1872;  amended  February  28,  1876,  Code 
Amdts.  1875-6,  p.  50. 

§2560.    SPECIAL    POLICEMEN,    WHABFINOEBS    AND    TOLL-OOL- 

mCTORS  TO  BK  It  is  hereby  made  the  duty  of  the  board  of  police  commis- 
sioners of  the  city  and  county  of  San  Francisco  to  appoint  such  number  of 
wharfingers  and  toll-collectors  special  policemen  as  such  commissioners  shall 
request,  in  writing,  such  police  commissioners  to  appoint,  and  also  shall  fur- 
i^ish  sich  special  policemen  the  usual  badge  of  office,  which  shall  be  paid  for 
by  the  commissioners ;  such  appointments  must  be  renewed  once  in  each  year. 
nie  jurisdiction  of  such  special  policemen  shall  be  coextensive  with  the  prem- 
ises  described  in  this  article,  and  their  terms  of  office  as  such  wharfingers  and 
toll-coUectors. 

H  [story:  Enacted  March  12,  1872,  founded  upon  §  21  Aet  April  24,  1868, 
Stats.  1863,  p.  413;   amended  February  28,  1876,  Code  Amdts.  1875-6,  p.  50. 


iS2551-2SS4     (602)  CONSTRUCTION   OF  ARTICLE — SALARIB8.  [Pt.  HI. 

§  2551.  ABTICLE,  HOW  OONSTBXTED;  PENDINa  ACTIONS  AND  PBO- 
OEEDINOS  NOT  AFFECTED.  Nothing  in  this  article  shall  be  taken  or 
deemed  to  aSect  any  action  or  suit  now  pending,  or  any  right  of  action  ac- 
crued, or  any  contract  or  obligation  existing  under  the  provisions  of  the  stat- 
utes hereby  amended ;  but  such  suits  or  actions  may  be  prosecuted  in  the  name 
in  which  they  have  been  instituted,  and  such  rights  of  action,  contract,  or 
obligation  shall  remain  unimpaired,  and  may  be  prosecuted  and  enforced  in  all 
respects  the  same  as  if  this  amendment  had  not  been  made. 

History:  Enacted  March  12,  1872,  founded  upon  §  1  Act  March  28,  1864, 
Stats.  1863-4,  p.  260;  amended  February  28, 1876,  Code  Amdts.  1875-6,  p.  50. 

§  2652.  SALARIES  OF  OFFICEBS.  The  monthly  salaries  of  the  officers  of 
the  board  shall  be  as  follows :  The  president,  three  hundred  dollars ;  each  of 
the  other  two  commissioners,  two  hundred  and  fifty  dollars ;  the  secretary,  two 
hundred  and  fifty  dollars;  the  assistant  secretary,  one  hundred  and  fifty  dol- 
lars; the  attorney,  two  hundred  dollars;  the  chief  engineer,  two  hundred  and 
fifty  dollars;  the  chief  wharfinger,  two  hundred  and  fifty  dollars;  the  wharf- 
ingers, one  hundred  and  twenty-five  dollars;  and  the  collectors,  one  hundred 
dollars.  The  board  must  fix  the  compensation  of  the  other  employees.  No 
ex  officio  officer,  nor  consulting  engineer,  shall  receive  any  compensation, 
except  traveling  and  other  incidental  expenses. 

Hfstory:  Enacted  March  12,  1872,  founded  upon  §  1  Act  March  20,  1868, 
State.  1867-8,  p.  217;  amended  February  28,  1876,  Code  Amdts.  1875-6, 
p.  51;  March  18,  1878,  Code  Amdts.  1877-8,  p.  51;  March  7,  1883,  Stats, 
and  Amdts.  1883,  pp.  52-53;  March  21,  1887,  Stats,  and  Amdts.  1886-7, 
p.  232;   March  19,  1889,  Stats,  and  Amdts.  1889,  p.  388. 

§2553.  ATTORNEY-GENERAL,  DUTIES  OF.  The  attorney-general  of 
the  state  mnst  give  sn6h  legal  advice  and  render  such  legal  services  as  may 
from  time  to  time  be  required  of  him  by  the  commissioners,  in  connection  with 
their  duties,  without  further  compensation. 

H (story:  Enacted  March  12,  1872,  founded  upon  §  8  Act  March  20,  1868, 
Stats.  1867-8,  p.  217;  amended  Pebmary  28,  1876,  Code  Amdts.  1875-6, 
p.  51. 

§2554.    OFFICE  ROOMS  (repealed). 

HFstory:  Enacted  March  12,  1872,  founded  upon  |4  Act  March  20,  1868, 
Stats.  1867-8,  p.  217;  repealed  February  28,  1876,  Code  Amdts.  1875-6,  p.  51. 


Tit. Tit  ell.  I,  art.  X.]      HARBOR    COMMISSIONBRS    KURRKA^POWBRS.    (588)    SS  2567,2568 

ARTICLE  X. 

HARBOR  COMMISSIONERS  FOR  THE  PORT  OP  EUREKA. 

f  2587.  Harbor  commissioners  for  the  port  of  Eureka.  §  2571.  Secretary  of  board  of  harbor 
§  2568.      Same.     Powers  of  board.  commissioners,  appointment 

52569.  Obstructions  and  encroachments.  and  term.    Duties  of. 

i  2569%.  Private  wharves,  etc.  §  2572.     Salary  of  harbor  commission- 

52570.  Harbor-master,  appointment  and  term.   Duty.  ers;  salary  of  other  officers. 

§2667.    HASBOB   COMMISSIONEBS  FOB  THE   POBT  OF   EUBEKA. 

There  is  a  board  of  three  commissioners,  known  as  the  **  Board  of  harbor 
commissioners  of  the  port  of  Eureka."  The  mayor  of  the  city  of  Eureka,  in 
the  county  of  Humboldt,  is  an  ex  officio  member  thereof,  and  one  of  said  com- 
missioners shall  be  appointed  by  the  governor  of  this  state,  find  shall  hold  his 
office  for  two  years,  and  until  his  successor  is  appointed  and  qualified;  and 
the  other  of  said  commissioners  shall  be  appointed  by  the  governor,  and  shall 
hold  his  office  for  the  term  of  four  years,  and  until  his  successor  is  appointed 
and  qualified.  And  appointments  to  fill  vacancies,  which  may  hereafter  occur 
in  the  board  of  harbor  commissioners  of  the  port  of  Eureka,  shall  be  for  the 
term  of  four  years,  and  no  person  shall  be  eligible  to  the  office  of  harbor  com- 
missioner of  said  port  of  Eureka  unless  he  be  a  resident  of  the  city  of  Eureka. 

Hfstory:  Enacted  March  12,  1872  founded  upon  SI  Act  April  4,  1870, 
Stats.  1869-70,  pp.  744-746  j  amended  February  12,  1878,  Code  Amdts. 
1877-8,  p.  61. 

1.  Applied,  cited,  construed,  referred  to.  70   p.   744).   entitled   "An   act   to   create   a 

2.  Act  of  April  4,  1870.  board  of  harbor  commissioners  for  the  port 

of  Eureka  on  Humboldt   Bay,   and  to  pre- 

1.  Applied,  elted,  eonrntmed,  vcfeired  to,  scribe  their  powers  and  duties,"  was  sub- 
eta,  in:  QuigrsT  vs.  Evans,  121  CaL  646,  549,  stantiaHy  carried  into  Political  Code  as 
53  Pac.  Rep.  1098  (construed  with  SS  2668-  originally  enacted  by  89  2567-2572,  inclu- 
2572  post).  sive.— Quiver   vs.    Evans,    181   CaL    646.    649, 

2.  Tkc  act  of  April  4,  lg70  (Stats.  1869-       58  Pac.  Hep.  1093. 

§  2568.  SAME.  POWEBS  OF  BOABD.  The  board  of  harbor  commission- 
en  of  the  port  of  Sareka  are  authorized  and  empowered  to  make  such  rules 
and  relations  and  take  such  action  as  may  be  necessary  or  proper  for  the 
protection  of  navigation  in  Humboldt  Bay  or  in  any  slough  or  creek  emptying 
into  the  same  so  far  as  the  tide  ebbs  and  flows. 

The  board  may  regulate  the  erection  and  extension  of  wharves  and  piers  and 
prescribe  the  plans  and  dimensions  thereof  and  regulate  the  tolls,  wharfage  or 
dockage  to  be  charged  thereon.  They  may  regulate  the  manner  of  constructing 
booms  and  limit  their  extension  into  the  waters  of  the  bay. 

The  board  may  regulate  the  laying  of  submarine  cables  in  the  waters  of 
Humboldt  Bay  and  make  regulations  to  prevent  interference  therewith  or  the 
destruction  thereof.  They  may  prescribe  and  regulate  the  manner  in  which 
rafts,  boats  or  vessels  must  lie  at  anchor  or  be  moved  to  any  wharf  or  pier. 
They  may  prevent  and  remove  obstructions  to  the  regular  ebb  and  flow  of  the 
tides  and  the  deposit  and  escape  into  the  waters  of  the  bay,  of  substances 
likely  to  injure,  interfere  with  or  impede  navigation,  or  to  create  shoals  or 
shallows  in  or  lessen  the  depth  of  the  waters  thereof.  They  may  also  regulate 
the  speed  of  vessels  moving  in  the  channel  or  stream  along  the  water-front  of 
the  city  of  Eureka. 

[Penalty  for  violating  rules  and  regulations.]    Any  person  violating  any  of 

Pol.  C. — 88. 
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the  rules  or  regulations  of  the  board  of  harbor  commissioners  made  in  pur- 
suance of  the  foregoing  powers  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  before  any  court  of  competent  jurisdiction,  shall  be  pun- 
ished by  a  fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment  not  to 
exceed  six  months  in  the  county  jail  of  the  county  of  Humboldt. 

History:  Enacted  March  12,  1872,  founded  upon  $2  Act  April  4,  1870, 
Stats.  3869-70,  p.  745;  amended  February  12,  1878,  Code  Amdts.  1877-8, 
pp.  61-52;    February  28,  1901,  Stats,  and  Amdts.  1900-1,  pp.  64-65. 

Applied,     cited,     coBBtrued,     referred     tOf  with  9  2669);  QuUrgr  vs.  Evans,  121  CaL  S46. 

etc.,  in:  Board  of  Harbor  Commissioners  vs.  649,    652,    68    Pac.    Rep.    1093    (cited    wiUi 

Excelsior  Redwood  Co.,  88  Cal.  491,  492,  22  {2569). 
Am.   St.   Rep.   821,   26  Paa   Rep.   876    (cited 

§2569.  OBSTBUOTIONS  AND  ENCROACHMENTS.  If  the  waters  of 
Humboldt  Bay,  or  any  of  the  sloughs  or  creeks  emptying  into  the  same,  or  the 
branches  of  such  creeks  or  sloughs,  so  far  as  the  tide  ebbs  and  flows,  be  en- 
croached upon  or  obstructed  by  dikes,  dams,  or  in  any  other  manner  that  will 
interfere  with  the  regular  ebb  and  flow  of  the  tide,  or  which  encroachment  or 
obstruction  shall  violate  any  of  the  rules  or  regulations  of  the  board  of  harbor 
commissioners,  the  said  board  of  harbor  commissioners  may  order  such  en- 
croachment or  obstruction  to  be  removed. 

Notice  must  be  given  to  the  person  causing  or  owning  such  encroachment  or 
obstruction,  or  left  at  his  place  of  residence  if  he  be  known  and  reside  in  the 
county,  if  not,  it  must  be  posted  upon  said  encroachment  or  obstruction  by  the 
harbor-master.  Such  notice  shall  specify  the  place  and  extent  of  the  encroach- 
ment or  obstruction  and  shall  require  the  person  or  persons  causing  the  en- 
croachment or  obstruction,  or  owning  the  same,  to  remove  the  same  within  ten 
days. 

[Penalty  for  failure  to  remove  obstmctions.]  If  the  encroachment  or  ob- 
struction is  not  removed  or  commenced  to  be  removed  and  diligently  prose- 
cuted prior  to  the  expiration  of  the  ten  days  from  the  service  or  posting  of  the 
notice,  the  one  who  caused,  owns  or  controls  the  encroachment  or  obstruction 
forfeits  ten  dollars  for  each  day  the  same  remains  unremoved.  If  the  encroach- 
ment or  obstruction  is  such  as  to  effectually  obstruct  and  prevent  the  use  of  said 
bay  or  slough  or  branches  thereof,  the  harbor-master  must  forthwith,  by  direc- 
tion of  the  board,  remove  the  same.  If  the  encroachment  or  obstruction  is 
denied,  and  the  owner,  occupant,  or  person  controlling  the  matter  or  thing 
charged  with  being  an  encroachment  or  obstruction  refuses  either  to  remoTC 
the  same  or  permit  the  removal  thereof,  the  board  of  harbor  commissioners 
must  commence,  in  the  proper  court,  an  action  in  their  own  name,  to  abate  the 
same  as  a  nuisance,  and  if  they  recover  judgment,  they  may  in  addition  to 
having  the  same  abated,  recover  ten  dollars  for  every  day  such  nuisance  re- 
mains after  notice,  and  also  their  costs  in  said  action.  If  the  encroachment  or 
obstruction  is  not  denied,  but  is  not  removed  for  five  days  after  notice  is  com- 
plete, the  harbor  commissioners  may  require  the  harbor-master  to  remove  the 
same  at  the  expense  of  the  owner,  occupant,  or  person  causing  or  controlling  the 
same  and  may  recover  their  costs  and  expenses,  and  also  for  each  day  the  same 
remains  after  notice  is  complete,  the  sum  of  ten  dollars,  in  an  action  brought  in 
the  name  of  the  board  for  that  purpose. 

All  moneys  recovered  in  the  above-mentioned  actions  shall  be  paid  into  the 
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treasury  of  the  county  of  Humboldt  for  the  use  and  benefit  of  the  said  county  of 
Humboldt. 

H  [story:  Enacted  March  12,  1872,  founded  upon  §S  2,  3  Act  April  4, 
1870,  Stats.  1869-70,  p.  745;  amended  March  7,  1889,  Stats,  and  Amdts. 
1889,  p.  87;  repealed  February  28,  1901,  Stats,  and  Amdts.  1900-1,  p.  66. 
Present  section  enacted  February  28,  1901,  Stats,  and  Amdts.  1900-1, 
pp.  66-67. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Beenacts  act  of  April  4,  1870. 
3^4.  Unconstitutional  in  part. 

1«    Applied,  elted,  eoBstraed,  referred  tOf 

etc.,  in:  Board  of  Harbor  Commis- 
sioners vs.  Excelsior  Redwood  Co.,  88  Cal. 
491,  492,  22  Am.  St.  Rep.  821,  26  Pae.  Rep. 
375  (construed  with  8  2568  ante);  QuigfiT  vs. 
Evans,  121  Cal.  546,  649,  653,  63  Pac.  Rep. 
1093  (cited);  People  ex  rel.  Attorney-Gen- 
eral vs.  Wheeler,  136  Cal.  652,  655,  69  Pac. 
Rep.  435  (cited);  The  Nettie  Sundberg,  100 
Fed.  Rep.  886,  889  (cited). 

a.  Re-enacta  aet  of  April  4,  1870. — ^The 
act  of  April  4.  1870  (Stats.  1869-70  p.  744), 
entitled  "An  act  to  create  a  board  of  harbor 
commissioners  for  the  port  of  Eureka  on 
Humboldt  bay  and  to  prescribe  their 
powers  and  duties,"  is  substantially  car- 
ried into  the  Political  Code  as  originally 
enacted  89  2567-2572,  inoludinsr  §2569. — 
Quiffgr  vs.  Evans,  121  C^L  646,  649,  68  Pao. 
Rep.   1093. 


8.  UnconstitiitloBal  In  part. — Subdivision 
8  original  section,  providingr  that  board  of 
harbor  commissioners  of  port  of  Eureka 
may  impose  penalties  for  violation  of  rules 
and  regulations  made  by  them  not  exceed- 
ins:  for  any  one  violation  sum  of  |500  is 
an  attempt  by  legrislature  to  delegrate  lesris- 
lative  power,  and  therefore  unconstitu- 
tional.— Board  of  Harbor  Commissioners  vs. 
Excelsior  Redwood  Co.,  88  Cal.  491,  495,  22 
Am.  St.  Rep.  321,  26  Pac.  Rep.  375.  See 
People  ex  rel.  Attorney-General  vs.  Wheeler, 
136  Cal.  652,  656,  69  Pac  Rep.  435;  The 
Nettie  Sundberv,   100  Fed.  Rep.   886,   889. 

4.  Compares  Hurst  vs.  Warner,  102 
Mich.  238,  245,  47  Am.  St  Rep.  525,  60  N. 
W.  Rep.  440,  26  U  R.  A.  484,  dlatlmrnlahlnflr 
Ex  parte  Cox,  63  Cal.  21,  and  Board  of  Har- 
bor Commissioners  vs.  Excelsior  Redwood 
Co.,  88  Cal.  491,  22  Am.  St  Rep.  321,  26  Pac. 
Rep.  876,  holding  a  delegation  by  lesrisla- 
ture  to  state  board  of  health  to  establish 
quarantine  regulations  valid. 


§  2569^2-  PBIVATE  WHABVES^  ETO.  Every  person,  association,  or  cor- 
poration desiring  to  construct,  erect,  or  extend  any  wharf,  pier,  or  boom  in  the 
waters  of  Humboldt  Bay,  or  of  any  slough  or  creek  emptying  into  the  same,  so 
far  as  the  tide  therein  ebbs  and  flows,  must  make  an  application  to  the  said 
board  of  harbor  commissioners  in  writing  signed  by  the  applicant  or  appli- 
cants, and  setting  forth  **A  map  or  plat  or  plan  of  the  proposed  wharf, 
pier,  or  boom,  showing  the  location  thereof  and  of  the  lands  and  waters  border- 
ing thereon  or  near  the  same,  and  the  names  of  the  owners,  occupants,  and 
claimants  of  such  lands  and  waters,  or  of  the  use  thereof. 

Said  map,  plat,  or  plan  showing  also  the  dimensions,  form,  and  construction 
of  said  wharf,  pier  or  boom,  and  the  distance  into  and  along  said  waters  the 
same  will  extend,  and  showing  also,  the  uses  and  purposes  to  and  for  which 
such  structure  is  to  be  applied,  and  the  convenience  or  necessity,  public  or  pri- 
vate, of  or  for  the  same. 

[Hearing*  of  application — Granting  or  refusing.]  Upon  the  presentation  and 
filing  of  such  application,  the  board  will  appoint  a  time  for  hearing  the  same, 
which  shall  be  at  least  ten  days  and  not  more  than  twenty  days  from  its 
presentation.  Notice  of  the  hearing  shall  be  given  by  publication  in  at  least 
one  daily  newspaper,  published  in  the  county  of  Humboldt,  three  times  in  the 
week  of  seven  days  preceding  the  time  appointed  for  hearing,  and  the  board 
may  at  any  time  order  other,  further,  or  additional  notice  to  be  given. 

At  the  time  and  place  appointed  for  hearing,  or  at  such  other  time  and  place 
to  which  said  hearing  may  be  continued  or  adjourned,  upon  proof  being  made 
that  notice  of  the  hearing  had  been  given  as  hereinbefore  provided,  the  board 
shall  proceed  to  the  examination  of  the  said  application  of  said  applicant  and 
hearing  of  all  parties  and  persons  that  may  be  brought  before  them,  touchincr  or 
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concerning  the  same,  and  after  such  hearing  and  due  deliberation,  the  board 
will  either,  according  to  their  best  judgment,  reject  or  refuse  the  said  applica- 
tion, or  grant  the  same,  as  asked  for,  or  make  such  conditions,  restrictions, 
limitations,  alterations,  or  additions  as  the  board  may  deem  necessary  and 
proper  for  the  protection  of  navigation  in  Humboldt  Bay,  and  in  the  creeks 
and  sloughs  emptying  into  the  same,  so  far  as  the  tide  ebbs  and  flows  therein. 

[Bulkheads  not  to  be  erected  without  permission.]  No  person  shall  build  or 
construct  any  bulkhead  on  or  along  the  waters  of  Humboldt  Bay  without  first 
having  obtained  permission  to  do  so  from  the  board  of  harbor  commissioners 
of  the  port  of  Eureka;  and  whenever  permission  is  granted  to  build  or  con- 
struct one,  it  shall  be  built  or  constructed  out  of  good,  merchantable  spiles,  or 
other  material  satisfactory  to  the  board  of  harbor  commissioners,  and  not 
beyond  the  United  States  bulkhead  line  established. 

Said  work  shall  be  done  under  the  supervision  of  the  harbor-mastar.  Any 
person  or  persons,  association,  or  corporation,  who  shall  erect  or  extend,  or 
cause  to  be  erected  or  extended,  any  wharf,  pier,  boom,  or  bulkhead  in  the 
waters  of  Humboldt  Bay  or  of  any  creek  or  slough  emptying  into  the  same,  so 
far  as  the  tide  ebbs  and  flows,  without  having  complied  with  the  rules  and 
regulations  of  the  board  and  the  provisions  of  this  section,  and  obtained  per- 
mission of  said  board  of  harbor  commissioners  as  herein  provided,  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  before  any  court  of 
competent  jurisdiction,  shall  be  punished  by  a  fine  not  to  exceed  five  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  of  the  county  of  Humboldt,  state 
of  California. 

HFstory:     Enacted  February  28,  1901,  Stats,  and  Amdts.   1900-1,   pp. 
67-68. 

§2670.    HABBOR-MASTEB^  APPOINTMENT  AND  TESBL     DUT7.    A 

harbor-master  of  the  port  of  Eureka,  which  oflSce  is  hereby  created,  shall  be 
appointed  by  the  governor  of  this  state  on  or  before  the  first  day  of  April 
eighteen  hundred  and  ninety-nine,  and  shall  hold  office  for  the  term  of  fonr 
years  from  and  after  the  date  of  his  appointment,  and  until  his  successor  is 
appointed  and  qualified. 

It  shall  be  the  duty  of  the  harbor-master  to  collect,  from  day  to  day,  all  data 
necessary  to  enable  the  secretary  of  the  board  of  harbor  commissioners  to 
compile  the  reports  mentioned  in  section  two  thousand  five  hundred  and 
seventy-one  of  this  code. 

He  must  enforce  and  carry  into  effect  such  rules  and  regulations  as  the  board 
of  harl:or  commissioners  may  from  time  to  time  adopt. 

[Removal — Report  of  cause  for.]  The  harbor-master  may  be  removed  from 
office  by  the  governor  of  this  state  upon  the  recommendation  of  the  full  board 
of  harbor  commissioners  upon  and  after  due  investigation  by  said  board  for 
cause  affectins:  his  official  character  or  competency,  or  the  failure  or  want  of 
ability  to  perform  his  official  duties  or  for  the  violation  of  any  law  relating  to 
his  duties  or  office.  A  full  report  of  such  cause  or  causes  shall  be  certified  to 
the  governor  by  said  board,  and  spread  ui>on  the  minutes  of  the  meeting  thereof 
whereat  such  investigation  and  order  were  made. 

[Refusal  or  neglect  to  obey  orders  of  harbor-master— Penalty.]  If  any 
master,  agent,  or  owner  of  any  water-craft  shall  refuse  or  neglect  to  obey  the 
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lawful  orders  or  directions  of  the  harbor-master  in  any  matter  pertaining  to 
the  regulations  of  said  harbor,  such  master,  agent,  or  owner  so  refusing  or 
neglecting  is  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  before  any 
court  of  competent  jurisdiction,  shall  be  punished  by  a  fine  not  to  exceed  five 
hundred  dollars,  or  by  imprisonment  not  to  exceed  six  months  in  the  county 
jail  of  the  county  of  Humboldt. 
[Bopealing  clause.]    All  acts  and  parts  of  acts  in  conflict  herewith  repealed. 

History:  Enacted  March  12,  1872,  founded  upon  §4  Act  April  4,  1870, 
Stats.  1869-70,  p.  745;  amended  March  10,  1899,  Stats,  and  Amdts.  1899, 
pp.  89-90;  February  28,  1901,  Stats,  and  Amdts.  1900-1,  p.  65;  March  18, 
1905,  Stats,   and  Amdts.   1905,  pp.   200-201. 

1.  Applied,   cited,  construed,  referred  to.  a.    ConstractloM — Scctloiui     not     repealed 

2.  Construction  — Sections    not    repealed    by      *y    Bnreka    charter.— Seetions    2670,    3571, 

Eureka  charter.  ^^^    of    this    code    were    not    repealed    by 

adoption    of   the    new   freeholders'    charter 

1.     Applied,  died,  eonatmed,  referred  to,       ©f  city  of  Eureka.  Feb.  8.  1895.  as  to  office 

etc.  In:  Qulgg  vs.  Evans,  121  CaL  646.  651,       of  harbor- master,  but  only  as  to  duties  of 

58    Pac.    Rep.    1093    (applied    with    « 2571,       marshal.— Quigrff    vs.    Evans,    121    Cal.    646, 

2572  post).  651,  53  Pac  Rep.  1093. 

§  2571.  SECRETARY  OF  BOARD  OF  HARBOR  COMMISSIONERS,  AP- 
POINTMENT AND  TERM.  DUTIES  OF.  Thcf  board  of  harbor  commission- 
ers shall  within  thirty  days  after  the  passage  of  this  act  appoint  a  competent 
person  who  shall  be  known  as  the  secretary  of  the  board  of  harbor  commission- 
ers of  the  port  of  Eureka,  who  shall  hold  office  for  the  term  of  four  years  from 
the  date  of  his  appointment,  or  until  his  successor  is  appointed.  It  shall  be 
the  duty  of  such  secretary  to  keep  the  office  of  the  board  of  harbor  commis- 
sioners open  from  nine  a.  m.  until  five  p.  m.  on  all  days  except  legal  holidays. 
He  shall  safely  keep  and  be  responsible  for  all  the  books,  papers,  and  records 
of  the  board,  attend  all  of  their  meetings,  keep  a  correct  record  of  their  pro- 
ceedings, with  the  names  of  the  commissioners  present  thereat  and  keep  a 
full  and  correct  record  of  all  steam  and  sailing  vessels  entering  and  arriving 
or  clearing  and  departing  to  and  from  Humboldt  Bay,  with  a  complete  detailed 
record  of  their  cargoes,  with  the  port  to  which  they  sail  or  from  which  they 
have  sailed,  and  he  shall  make  reports  monthly  thereof  in  tabulated  form  and 
record  the  same  in  the  records  of  the  office,  and  make  such  other  reports  as 
directed  by  the  board. 

[Semiajmual  reports — Contracts  for  printing  of.]  He  shall  semiannually 
cause  to  be  printed  such  reports  and  shall  for  that  purpose  advertise  for  sealed 
bids  for  printing  the  same  which  bids  shall  be  opened  only  in  the  presence  of 
the  whole  board  and  such  printing  shall  be  awarded  by  said  board  to  the  lowest 
responsible  bidder  therefor.  He  shall  have  no  authority  nor  shall  the  said 
board  have  authority  to  direct  the  secretary  to  print  other  matter  in  or  upon 
his  reports,  or  otherwise,  except  what  may  be  necessary  in  the  performance  of 
any  duty  imposed  by  law  upon  said  board,  and  any  printing  authorized  by  said 
board  or  said  secretary  other  than  as  herein  provided  shall  be  and  is  hereby 
declared  to  be  illegal,  and  shall  not  be  a  charge  against  the  county  of  Hum- 
boldt or  the  city  of  Eureka. 

[Removal  of  secsretary— Report  of  causes  for.]  Such  secretary  may  be  re- 
moved from  office  by  the  goverpor  of  this  state  upon  the  recommendation  of 
the  full  board  of  harbor  commissioners  upon  and  after  due  investigation  by  said 
board  for  cause  affecting  his  official  character  or  competency,  or  the  failure  or 
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wants  of  ability  to  perform  his  official  duties  or  for  the  violation  of  any  law 
relating  to  his  duties  or  office.    A  full  report  of  such  cause  or  causes  shall  be 
certified  to  the  governor  by  said  board,  and  spread  upon  the  minutes  of  the 
meeting  thereof  whereat  such  investigation  and  order  were  made. 
[Repealing  clause.]    All  acts  and  parts  of  acts  in  conflict  herewith  repealed. 

(  Hf8tory:  Enacted  March  12,  1872,  founded  upon  §5  Act  April  4, 
1870,  Stats.  1869-70,  p.  745;  amended  March  7,  1889,  Stats,  and  Amdts. 
1889,  p.  88,*  March  10,  1899,  Stats,  and  Amdts.  1899,  p.  90;  February  28, 
1901,  Stats,  and  Amdts.  1900-1,  pp.  65-66;  March  18,  1905,  Stats,  and 
Amdts.  1905,  pp.  201-202. 

Applied,  cfltcdf  constmed,  referred  to,  eta.  in:  Qulgry  ys.  Evans,  121  Cal.  546,  661,  6S 
Pac  Kep.  1093   (applied  with  98  8570,  2672). 

§  2572.  SALASY  OF  HABBOB  OOMMISSIONEBS;  SALABY  OF  OTHEB 
OFFIOEBS.  The  commissioners  of  the  board  of  harbor  commissioners  of  the 
port  of  Eureka  shall  each  receive  a  salary  of  four  hundred  dollars  per  annum. 

The  secretary  shall  receive  a  salary  of  one  thousand  dollars  per  annum. 

The  harbor-master  shall  receive  a  salary  of  one  thousand  dollars  per  amium. 

The  board  may  secure  th.e  services  of  a  competent  civil  engineer  at  such  times 
as  in  their  opinion  they  deem  it  necessary.  The  fees  or  salary  of  such  engmeer 
not  to  exceed  ten  dollars  per  day  for  each  day  actually  employed.  Nothing 
herein  contained  shall  be  construed  as  creating  the  office  of  engineer,  nor  shall 
his  employment  extend  beyond  the  particular  service  for  which  he  was  em- 
ployed. 

[Salaries  and  expeoses  a  charge  against  county.]  All  salaries  of  said  com- 
mission and  its  officers  herein  named  are  to  be  paid  out  of  the  treasury  of  Hum- 
boldt county  at  the  same  time  and  in  the  same  manner  as  the  salaries  of  the 
county  officers  are  paid  and  all  expenses  of  said  commission  necessarily  inenrred 
are  to  be  paid  from  said  treasury  in  the  same  manner  that  claims  against  said 
county  are  paid. 

[Bepealing  clause.]  Sec.  4.  All  acta  or  parts  of  acts  conflicting  with  this 
act  are  hereby  repealed. 

(  HTstory:  Enacted  March  12,  1872,  founded  upon  $6  Act  April  4,  1870, 
Stats.  1869-70,  p.  745;  amended  March  18,  1905,  Stats,  and  Amdts.  1905, 
p.  202. 

Applied,  eltedy  eonatmed,  vcferrcd  tOf  eta.  In:  Quln  ▼■•  Svana,  ISl  CaL  646,  661,  6t 
Paa  Rep.  1098  (applied  with  H  2670,  1671). 
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ARTICLE  XL 

HARBOR  COMMISSIONERS  FOR  THE  BAT  OF  SAN  DIEOO. 

[The  original  article  XI,  entiticd,  "Sailors  and  sailor  boarding-houses/'  and  comprising 
§§2583-2607,  enacted  March  12,  1872,  and  repealed  December  22.  1875,  Code  Amdts. 
1875-6,  p.  52.  On  the  18th  day  of  March,  1889,  the  present  article  Al  was  enacted,  com- 
prising S9  2575-2608,  and  with  subsequent  amendments  thereto  is  as  follows:] 


§2576. 

§2576. 
1 2577. 
§2578. 
§2579. 
§  2580. 
§2581. 

(2582. 
§  2583. 
§2584. 


§2585. 
§  2586. 
§  2587. 
§2588. 
§  2589. 
§2590. 

§  2591. 
§2592. 


Constitution  of  board  and  appoint^ 
ment  of  commissioners. 

Bond  of  president. 

Duties  of  employees.    Secretaxy. 

Prosecution  of  actions. 

Control  of  bay. 

Extending  streets. 

Embanhments,  etc.;  eminent  domain; 
compensation. 

Collections,  limit  on. 

Contract,  execution  and  Taliditj  of. 

Salaries  and  expenses  paid  out  of 
moneys  collected.  BsJance  remit* 
ted  to  state  treasurer. 

Vouchers,  drafts,  and  warrants. 

Beport  to  controller. 

Ex  officio  members  of  board. 

Survey  and  location  of  sea-walL 

Harbor  improvement  fund. 

State  treasurer  to  keep  moneys  sep- 
arate. 

Advertising  for  bids. 

Reports  to  governor. 


§  2593.    Map  showing  change  of  survey. 

S  2594.    Berusal  to  obey  orders  of  wharfinger. 

Penalty. 
S  2595.     Obstructions  to  navigation.    Penalty. 
§  2596.    Speed    of    horses    and    vehicles    on 

wharves.     Penalty. 
§  2597.    Jurisdiction  of  police  court. 
§  2598.    Qualification  of  officers. 
§  2599.     Official  bond. 
§  2600.     Seal. 
§  2601.    When   no   tolls  or  wharfage  to  be 

collected. 
§  2602.    Collections  to  be  made  in  coin. 
§  2603.    Wharfingers    and    collectors    to    be 

special  policemen. 
S  2604.    Who    liable   for   wharfage   on   mer- 
chandise.   Penalty. 
S  2605.    Plats  of  state  land,  leasing. 
S  2606.    Application  to  maintain  wharf,  etc 

Map  or  plat  to  show  what. 
S  2607.    Salary    of   commissioners,    secretary 

and  employees. 
9  2608.    Duties  of  attorney-general. 


§2575.    OONSTrrUTION  OF  BOAKD  AND  APPOINTMENT  OF  OOH- 
MIS8I0NESS.    A  board  of  state  harbor  commissioners  for  the  bay  of  San 
Diego,  to  consist  of  three  persons,  is  hereby  constituted  with  such  powers  and 
duties  as  are  prescribed  by  law.    On  the  passage  of  this  act  the  governor  must 
nominate  and  by  and  with  the  consent  of  the  senate  appoint  one  of  said  com- 
missioners to  hold  office  for  two  years,  and  one  for  three  years,  and  one  for 
four  years  from  the  dates  of  their  respective  commissions,  and  until  their 
saccessors  are  qualified.    The  said  officers  must  thereafter  be  nominated  by  the 
governor,  and  by  and  with  the  consent  of  the  senate,  be  appointed  for  four 
years  from  the  dates  of  their  respective  commissions,  and  until  their  succes- 
sors are  qualified.    All  persons  appointed  commissioners  by  virtue  of  this  act 
must  be  qualified  electors  of  the  county  of  San  Diego.    If  the  term  of  office  of 
any  commissioner  expire  during  the  recess  of  the  senate,  the  governor  must 
grant  a  commission  to  his  successor,  which  shall  be  valid  to  all  intents  and 
pmposes,  subject,  however,  to  the  consent  of  the  senate  at  its  next  regular 
session.    If  a  vacancy  occurs  from  any  cause  in  the  office  of  a  commissioner 
before  the  expiration  of  his  term,  his  successor  must  be  appointed  and  hold 
office  only  for  the  unexpired  portion  of  such  term.    In  case  the  senate,  during 
its  session,  fail  to  act  on  or  refuse  its  consent  to  any  nomination  the  governor 
may  make  of  persons  to  constitute  the  board  herein  first  provided  for,  or  to  fill 
a  vacancy  occurring  thereafter  by  expiration  of  the  term  or  otherwise,  he  must, 
after  the  adjournment  of  the  senate,  grant  a  commission  for  the  terms  herein 
provided  for,  or  for  the  unexpired  portion  of  such  term,  as  the  case  may  be, 
subject,  however,  to  the  consent  of  the  senate  at  its  next  regular  session.    In 
all  cases,  however,  where  the  senate  fails  or  refuses  to  confirm  a  nomination  so 
made  by  the  governor,  the  official  acts  of  the  person  so  nominated,  up  to  the 
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time  of  his  non-confirmation,  shall  be  legal  and  valid  to  all  intents  and  pur- 
poses, and  he  shall  be  entitled  to  his  salary  up  to  that  time  for  his  services 
rendered,  but  no  further;  provided,  that  upon  the  passage  of  this  act,  the 
governor  shall  nominate  three  persons  to  fill  such  oflSces  for  the  first  term  and 
submit  them  to  the  senate  at  least  one  day  before  its  final  adjournment. 

[President  of  board — ^Duties  and  powers.]  The  commissioner  first  appointed 
for  four  years  shall  be  the  president  and  executive  ofiicer  of  the  board.  It  shall 
be  his  duty  to  preside  at  its  meetings,  to  supervise  the  official  conduct  of  all  its 
oflScers  and  employees,  especially  in  the  collection,  custody,  and  disbursement 
of  the  revenues,  and  to  require  that  all  the  books,  papers,  and  accounts  be  ac- 
curately kept,  and  in  proper  form,  and  all  the  provisions  of  law  and  the  regu- 
lations of  the  board  be  enforced  and  observed.  He  may  administer  official 
oaths  to  the  officers  and  employees  of  the  board,  except  the  other  commission- 
ers, and  to  all  persons  in  relation  to  the  business  of  the  board.  After  the 
expiration  of  the  first  four  years,  the  commissioners  must  elect  their  president 
from  amongst  themselves. 

HFstory:    Enacted  March  18,  1889,  Stats,  and  Amdts.  1889,  pp.  305-306. 

1.  Applied,  cited,  construed,  referred  to.  of   Const.— People    ex    rel.    State    Board  of 

2.  Act   of   1889   creating  board   is   constitu-      Harbor    Commissioners    vs.    Mullender,   1S2 

tional.  Cal.  217,  219,  64  Pac.  Rep.  299. 

8.  Harbor  commissioners  may  sue  for  lands.  S.    Harbor    commlasloners    mny   sve  for 

1.     Applied,  cited,  eonstrved,  referred  to,  la»«ii-— Board  of  harbor  commissioners  au- 

etc.  In:  People  ex  rel.  State  Board  of  Har-  thorized  to  sue  to  recover  possession  of  cer- 

bor   Commissioners   vs.   Mullender,   132   Cal.  ^*n  lands,  allegred  to  be  tide-lands  of  bay 

217.  221,  64  Pac.  Rep.  299  (construed).  ^'  San   Diego,  and   for  damages   for  with 


2.  Act  of  1880  crcatlBflT  board  Is  coitatl- 
tatloBnl. — Act  of  March  18.  1889,  creating 
board  of  harbor  commissioners  for  the  bay 
of  San  Diego,  does  not  violate  art.  IV  9  24 


holding  possession  thereof. — People  ex  rel. 
State  Board  of  Harbor  Commissioners  va 
Mullender,  182  Cal.  217,  218,  64  Pac.  Rep. 
299. 


§  2676.  BOND  OF  PRESIDENT.  The  president  of  the  board  must  give  an 
o£Seial  bond  in  the  sum  of  ten  thousand  dollars,  and  each  of  the  other  com- 
missioners in  the  sum  of  ten  thousand  dollars,  which  must  be  approved  by  the 
governor,  and  state  treasurer,  by  written  indorsement  thereon,  and  within 
fifteen  days  after  the  date  of  their  respective  commissions  must  be  filed  and 
recorded  in  the  office  of  the  secretary  of  state,  together  with  the  official  oath 
prescribed  by  law.  The  commissioners  shall  not  be  sureties  for  one  another, 
nor  shall  any  officer  of  the  state,  nor  any  officer  or  member  of  the  legislature  be 
accepted  as  surety  on  said  bonds.  The  board,  on  entering  upon  the  duties  of 
their  office,  may,  as  soon  as  they  deem  it  necessary  for  the  performance  of  the 
duties  required  by  this  act,  and  have  funds  at  their  disposal  to  pay  the  salaries 
or  compensation  for  services  rendered,  appoint  the  following  officers,  viz. : 

[Officers  to  be  appointed— Term  and  removal.]  A  secretary,  an  assistant 
secretary,  an  attorney,  a  chief  engineer,  a  chief  wharfinger,  and  such  assistant 
wharfingers  and  collectors  as  they  may  deem  necessary.  Such  officers  shall 
hold  for  a  term  of  four  years  from  the  date  of  their  respective  appointments, 
but  may  be  removed  by  the  board  at  any  time  when  their  respective  services 
are  not  required,  or  after  due  investigation  for  causes  affecting  their  official 
character  or  competency.  The  order  for  such  removal,  stating  distinctly  the 
causes  therefor,  must  be  entered  on  their  minutes. 

In  case  of  a  vacancy  in  such  offices,  which  the  board  may  deem  necessary  to 
be  filled,  the  board  must  fill  the  same  by  appointment  for  four  years,  subject  to 
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removal  as  hereinbefore  provided  in  this  section.  During  the  time  of  any 
yacancy  in  an  office  to  be  filled  by  appointment  of  the  board,  the  members  of 
the  board  appointed  by  the  governor  shall  perform  any  and  all  duties  of  such 
offices  necessary  to  be  done,  as  far  as  they  are  able  to  do  so,  and  they  may 
employ  and  pay  for,  out  of  the  funds  at  their  disposal,  temporary  assistance  in 
the  performance  of  such  duties. 

[Official  map  of  harbor.]  And  it  shall  be  the  duty  of  said  commissioners  to 
cause  to  be  made,  without  unnecessary  delay,  a  full  and  complete  map  of  the 
entire  water-front  of  the  harbor  of  San  Diego,  which  map,  after  being  approved 
and  adopted  by  said  board,  shall  be  the  official  map  of  said  harbor,  and  a  certi- 
fied copy  shall  thereupon  be  filed  in  the  office  of  the  county  recorder  of  San 
Diego  County. 

Hrstory:   Enacted  March  18, 1889,  State,  and  Amdts.  1889,  pp.  306-307. 

Applied,     cited,     constmed,     referred     tOf       217,     219,     64     Pac.     Kep.     299     (cited    with 
etc.  In:  People  ex  rel.  State  Board  of  Har-       (9  2676-2608). 
bor  Commissionera  vs.  Mullender,  1S2   CaL 

§2577.  DUTIES  OF  EMPLOYEES.  SEOBETABY.  The  secretary  must 
keep  the  office  of  the  board  open  every  day,  legal  holidays  excepted,  from 
nine  o'clock  a.  m.  till  four  o'clock  p.  m.  He  shall  safely  keep  and  be  respon- 
sible for  all  moneys  paid  into  the  office,  and  for  all  the  books  and  papers  of 
the  board,  attend  their  meetings,  and  keep  a  perfect  record  of  their  proceed- 
ings, with  the  names  of  the  commissioners  present  thereat.  He  must  keep 
m  proper  books  an  account  of  all  moneys  received  and  paid,  and  on  or  before 
the  tenth  day  of  each  month  must  send  to  the  state  controller  a  statement 
thereof,  under  oath,  for  the  preceding  month,  showing  the  sources  from  which 
such  moneys  were  received,  and  the  purposes  for  which  they  were  paid,  and 
must  also  report  to  the  controller  the  amount  paid  to  the  state  treasurer  for 
the  month  covered  by  such  statement.  He  must  enter  daily,  in  proper  wharf- 
books,  the  returns  made  by  the  wharfingers  and  collectors,  and,  on  the  last 
day  of  each  month,  settle  the  accounts  of  each  of  them,  and  balance  the  said 
books  as  soon  as  possible  thereafter.  When  money  is  received  from  any  source, 
he  must  retain  a  stub  corresponding  in  number,  date,  and  amount,  with  the 
receipt  given  therefor,  and  he  must  require  the  person  paying  it  to  sign  such 
stub.  He  must  record  at  length  all  contracts  and  agreements  made  by  the 
board,  and  also  all  bonds  executed  by  officers  of  the  board,  and  keep  a  record 
of  all  personal  property  purchased  and  its  cost,  and  in  case  any  be  sold,  the 
name  of  the  purchaser,  date  of  sale,  and  the  price  received  therefor. 

[Bond  and  oath  of  secretary.]  Before  entering  on  the  duties  of  his  office  he 
must  give  an  official  bond  in  the  sum  of  twenty  thousand  dollars,  and  take  and 
subscribe  an  official  oath.  Said  bond  must  be  approved  by  the  board  by  written 
indorsement  thereon,  and  be  filed  with  such  oath  in  the  office  of  the  secretary  of 
state. 

[Assistant  secretary — ^Bond  and  oath.]  The  assistant  secretary  shall  attend 
at  the  office  during  office  hours,  and  must  perform  such  services  as  may  be 
required  of  him  by  the  secretary  of  the  board.  Before  entering  on  the  duties 
of  his  office  he  must  give  an  official  bond  in  the  sum  of  ten  thousand  dollars, 
and  take  and  subscribe  an  official  oath.    Said  bond  must  be  approved  by  the 
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board  by  written  mdorsement  thereon,  and  be  filed  with  such  oath  in  the  office 
of  the  secretary  of  state. 

The  attorney  shall  attend  to  the  prosecution  and  defense  of  all  suits,  and 
render  such  legal  services  as  may  be  required  by  him  of  the  board  [of  him  by 
the  board]. 

The  chief  engineer  must  prepare  such  plans  and  specifications  as  the  board 
may  direct,  and  if  adopted,  and  the  work  ordered  by  the  board  to  be  done,  must 
superintend  its  construction.  He  must  give  constant  attention  to  the  condition 
of  the  sea-wall  and  thoroughfares,  of  the  sheds,  wharves,  piers,  and  landings, 
of  the  streets  or  parts  thereof  under  the  jurisdiction  of  the  board,  and  of  the 
construction  and  operating  of  the  sea-wall  railroad,  and  when  repairs  are  needed 
must  forthwith  report  to  the  board,  in  writing,  their  nature  and  extent,  and,  if 
ordered  by  the  board,  must  have  the  same  done  at  once.  He  must  keep  himself 
informed  as  to  the  depth  of  the  water  in  the  various  docks  and  slips,  and 
report  to  the  board  from  time  to  time  what  dredging  is  required.  He  must  keep 
a  register,  properly  indexed,  showing  the  date,  place,  and  character  of  every 
piece  of  work  done  and  dock  dredged,  when  begun  and  when  finished,  with 
proper  descriptions  and  drawings.  He  must  take  and  subscribe  an  official  oath, 
and  give  a  bond  in  the  sum  of  ten  thousand  dollars,  to  be  approved  by  the  board 
by  written  indorsement  thereon.  Said  bond  and  oath  must  be  filed  in  the  office 
of  the  board. 

The  chief  wharfinger  must  station,  berth,  and  regulate  the  position  of  vessels 
in  the  docks  and  harbors,  and  cause  them  to  remove  from  time  to  time,  and 
from  place  to  place,  as  the  general  convenience,  safety,  and  good  order  may 
require.  Subject  to  such  regulations,  he  must  assign  berths  to  vessels  in  the 
order  of  their  application  after  entering  the  harbor.  He  must  supervise  the 
wharfingers,  and  report  to  the  board  all  cases  of  failure  to  perform  their  duties, 
and  require  all  shipmasters,  consignors,  pilots,  and  masters  of  towboats  to  con- 
form to  the  regulations  of  the  board.  He  must  require  the  docks,  slips, 
wharves,  piers,  and  other  premises  under  the  jurisdiction  of  the  board  to  be 
kept  free  from  all  obstructions,  and  when  parties  fail  to  obey  his  order  to 
remove  the  same,  he  must  forthwith  report  the  fact  to  the  board,  and  execute 
their  order  in  relation  thereto.  And  it  shall  be  his  duty  to  execute  and  enforce 
the  rules  and  regulations  which  may  be  established  by  such  board  pursuant  to 
the  provisions  of  this  article,  and  he  is  also  empowered  to  determine  cases  of 
collision  by  consent  of  all  parties  interested,  and  where  damages  do  not 
exceed  three  hundred  dollars,  the  decision  is  final.  He  shall  take  in  charge  all 
abandoned  water-craft  and  all  boats  picked  up  adrift,  and  secure  the  same,  after 
which  he  shall  advertise  for  one  week  in  one  of  the  daily  newspapers  printed  in 
the  city  of  San  Diego,  giving  the  full  particulars  pertaining  to  the  same,  and 
request  all  parties  interested  to  appear  and  establish  their  title  or  claim  thereto, 
within  twenty  days  from  the  last  publication.  If  claimed  within  said  period, 
such  property  shall  be  delivered  to  the  owner  on  payment  of  all  costs  of  remov- 
ing, securing,  and  advertising  the  same.  If  not  claimed  within  said  period,  or 
if  the  owner  fails  to  pay  the  charges,  such  property  shall  be  sold  by  the  chief 
wharfinger  to  the  highest  bidder,  at  public  auction ;  less  the  cost  shall  be  paid 
the  owner,  if  claimed  by  him,  or  if  not  claimed  by  the  owner,  shall  be  paid  to 
the  board  of  state  harbor  commissioners;  but  the  owner  shall  be  entitled  to 
receive  from  said  board  tho  n mount  so  paid,  if  he  claim  the  same  within  one 
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year  from  the  date  of  said  payment.  For  the  purposes  of  this  section  the 
harbor  of  San  Diego  shall  be  the  tide- waters  of  the  entire  bay  of  San  Diego,  and 
the  jurisdiction  of  the  chief  wharfinger  shall,  when  performing  the  duties  re- 
quired by  this  section,  be  coextensive  with  such  tide-waters.  The  chief  wharf- 
iuger  shall  keep  an  oflSce  in  some  convenient  place  upon  the  city  front,  which 
shall  be  kept  open  every  day  (Sundays  and  holidays  excepted)  from  seven 
a.  m.  till  six  p.  m. 

[Office  to  be  provided.]  The  commissioners  shall  furnish  a  suitable  building 
for  an  office,  for  the  exclusive  use  of  said  chief  wharfinger  and  assistant  chief 
wharfinger,  with  suitable  oflSce  furniture.    And  it  shall  be  the 

Duty  of  all  pilotSi  masters  of  tugboats,  masters,  owners,  and  consignees  of 
vessels^  to  obey  all  lawful  orders  and  directions  of  the  chief  wharfinger  in 
relation  to  the  stationing,  anchoring,  and  removing  of  vessels  under  and  pur- 
suant to  such  rules  and  regulations.  He  must  take  and  subscribe  an  official 
oath,  and  give  such  ofScial  bond  as  the  board  may  require,  subject  to  their 
approval  to  be  indorsed  thereon.  Said  bond  and  oath  must  be  filed  in  the  ofiice 
of  the  board. 

The  wharfinger[8]  shall  have  supervision  of  the  wharves  to  which  they  are 

assigned,  and  must  require  the  regulations  of  the  board  and  orders  of  the  chief 

wharfinger  to  be  respected  and  obeyed,  and  good  order  to  be  preserved  thereon. 

The  collectors  must  collect  the  revenues  in  such  manner  as  the  board  may 

direct,  and  must  daily  account  for  and  pay  all  moneys  in  the  office. 

The  wharfingers  and  collectors  must  take  and  subscribe  an  official  oath,  and 
give  such  official  bond  as  the  board  may  require,  subject  to  their  approval,  to 
be  indorsed  thereon.    Said  bond  and  oath  to  be  filed  in  their  office. 

[Other  duties.]  All  the  above-named  officers  must  perform  such  other  duties 
pertaining  to  their  positions  as  the  board  may  from  time  to  time  prescribe. 

[Additional  empli^ees.]  The  board  may,  in  its  discretion,  employ  an  assist- 
ant to  the  chief  engineer,  an  assistant  to  the  chief  wharfinger,  a  draughtsman, 
a  superintendent  of  dredges,  a  yardmaster,  and  such  men  on  the  dredges,  scows, 
tugboats,  fireboats,  and  railroad,  and  in  doing  urgent  repairs,  as  they  deem 
advisable,  and  prescribe  their  bonds,  duties,  and  compensation;  such  employees 
shall  hold  their  positions  and  be  removable  at  the  pleasure  of  the  board ;  but  no 
officer  or  employee  of  the  board  shall  be  removed  or  otherwise  prejudiced  for 
refusing  to  contribute  to  any  political  fund,  or  to  render  any  political  service ; 
nor  shall  the  board,  collectively  or  individually,  use  their  official  influence  to 
coerce  the  political  action  of  any  of  the  officers  or  employees.  Nor  shall  the 
state  dredgers  be  employed  to  dredge  slips  not  xmder  the  control  of  the  state, 
nor  [to  do]  private  work  of  any  character. 

[Oommissioners,  etc.,  not  to  be  interested  in  contracts — Penalty.]  Nor  shall 
the  commissioners,  nor  their  appointees,  be  interested  in  any  Contract  for  the 
erection  or  repairing  of  any  work  described  in  this  article.  Any  commissioner 
or  appointee  who  shall  be  interested  is  guilty  of  a  felony. 

History:   Enacted  MareklS,  1889,  Stats,  and  Amdts.  1889,  pp.  807-310. 

§2578.  PROSECUTION  OP  ACTIONS.  The  commissioners  may  institute 
and  prosecute  to  final  judgment  actions  in  the  name  of  the  people  of  the  state 
of  California,  for  the  possession  of  any  portion  of  the  premises  described  in  this 
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article,  or  for  the  collection  of  any  money  due  or  that  may  become  due  the 

state  by  authority  of  this  article ;  and  the  commissioners  may  also  institute  and 

prosecute  to  final  judgment  actions  for  the  removal  of  all  unlawful  obstructions 

in  or  upon  said  premises,  or  for  the  removal  of  -all  unlawful  obstructions  in  or 

upon  the  streets  through  the  center  of  which  the  inshore  line,  or  line  nearest  the 

main  land  bounding  said  premises,  runs.    They  may  also  remove  any  unlawful 

obstructions  thereon  after  the  owner,  possessor,  or  occupant,  of  such  obstruction 

shall  have  five  days'  notice,  in  writing,  to  remove  the  same,  either  served  on 

such  owner,  possessor,  or  occupant,  or  posted  upon  said  obstruction  by  the  chief 

wharfinger,  assistant  wharfinger,  or  wharfinger. 

History:    Enacted  March  18,  1889,  Stats,  and  Amdts.  1889,  p.  310. 

Applied,     cited,     constrned,     referred     to,       217,     219,     64     Pac     Rep.     299     (cited    with 
etc..  In:  People  ex  rel.  State  Board  of  Har-       I9  2576-2608). 
bor   Commissioners   vs.  Mullender,   132   Cal. 

§  2579.  CONTROL  OF  BAY.  The  commissioners  shall  have  possession  and 
control  of  the  entire  bay  of  San  Diego,  together  with  the  improvements,  rights, 
privileges,  easements,  and  appurtenances  connected  therewith,  or  in  any  wise 
appertaining  thereto,  for  the  purposes  in  this  article  provided.  And  said 
commissioners,  in  addition  to  a  general  control  over  said  premises,  shall  have 
authority  to  use  for  loading  and  landing  merchandise,  with  a  right  to  collect 
dockage,  wharfage,  and  tolls  thereon,  such  portions  of  the  streets  of  the  city 
of  San  Diego,  or  any  city  or  town  ending  or  fronting  upon  the  waters  of  the 
bay  of  San  Diego  as  may  be  used  for  such  purposes  without  obstructiDg 
the  same  as  thoroughfares,  and  authority  to  rent  an  oflBce  in  any  portion  of 
the  city  of  San  Diego,  and  purchase  from  time  to  time  suitable  books  for  the 
records  of  the  secretary  and  accounts  of  the  wharfingers,  together  with  such 
stationery  as  may  be  required  by  the  board,  and  to  fix  and  regulate  from  time 
to  time  the  rates  of  dockage,  wharfage,  cranage,  tolls,  and  rents,  and  collect 
such  an  amount  of  revenue  therefrom  as  will  enable  the  commissioners  to  per- 
form the  duties  required  of  them  by  authority  of  this  article.  And  the  com- 
missioners may  so  modify  and  establish  such  rates  of  dockage  and  wharfage, 
collecting,  as  near  as  possible,  equal  amounts  from  dockage  and  wharfage. 
When  such  modification  has  been  made,  the  collection  of  tolls  must  be  abol- 
ished, and  the  toll-collectors  discharged. 

The  commissioners  shall  constnict  such  number  of  wharves  as  the  wants  of 
commerce  shall  require,  and  shall  locate  such  wharves  at  such  points  and 
upon  such  lines  as  the  board  may  deem  most  suitable  for  the  best  interest  of 
commerce,  and  shall  repair  and  maintain  all  the  wharves,  piers,  quays,  land- 
ings, and  thoroughfares  the  wants  of  commerce  may  require,  and  generally  to 
erect  all  such  improvements  as  may  be  necessary  for  the  safe  landing,  loading, 
and  unloading,  and  protection  of  all  classes  of  merchandise,  and  for  the  safety 
and  convenience  of  passengers  passing  into  and  out  of  the  city  of  San  Diego, 
or  any  city  or  town  on  the  bay  of  San  Diego,  by  water.  But  no  wharf  shall 
be  constructed  upon  such  place  or  line  as  will  cause  any  slip  or  dock  to  be  less 
than  one  hundred  and  thirty-six  feet  wide  at  the  most  narrow  point  between 
the  wharves. 

[Advertisinjr  for  bids — Certified  check.]  When  they  determine  that  a  new 
wharf  shall  be  erected,  or  any  other  necessary  improvement  constructed,  or 
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repairs  made,  or  dredging  machines,  scows,  steam  tugs,  and  any  necessary 
machinery  [purchased] ,  the  cost  of  which  shall  exceed  three  thousand  dollars, 
they  shall  advertise  for  sealed  proposals  for  a  period  of  not  less  than  ten  days 
in  one  or  more  of  the  daily  newspapers  in  the  city  of  San  Diego.  Every  pro- 
posal shall  be  accompanied  by  a  certified  check  for  an  amount  equal  to  five 
per  cent  of  the  amount  of  such  proposal,  such  check  to  be  made  payable  to  the 
order  of  the  secretary  of  said  boards  conditioned  if  the  proposal  is  accepted 
and  the  contract  awarded,  and  if  the  bidder  shall  fail  or  neglect  to  execute 
the  contract  and  give  the  bond  required  within  six  days  after  the  award  is 
made,  in  that  case  said  sum  mfentioned  in  said  check  shall  be  paid  into  the  state 
treasury  by  said  secretary  as  liquidated  damages  for  such  failure  and  neglect, 
as  a  portion  of  San  Diego  harbor  improvement  fund.  Such  advertisement  shall 
contain  a  general  description  of  the  work  to  be  done,  the  materials  to  be  used, 
the  place  where  to  be  used,  and  must  refer  to  specifications,  which  must  con- 
tain full  and  accurate  description  of  the  work  to  be  performed,  the  material 
to  be  used,  which  specifications  shall  be  kept  in  the  office  of  the  secretary  of 
the  board  in  such  manner  that  all  persons  may  inspect  the  same  during  the 
nsual  business  hours  of  all  days  except  Sundays  and  holidays. 

[Opening  bids  and  awarding  contract — ^Rejecting  all  bids.]  On  a  day  named 
in  the  advertisement,  the  commissioners  shall  open  the  bids  in  the  presence  of 
such  bidders  as  are  present,  and  award  the  contract  to  the  lowest  bidder,  who 
shall  furnish  sufficient  sureties  to  guarantee  the  performance  of  the  work.  If, 
in  the  opinion  of  the  commissioners,  the  bids  are  too  high,  they  may  reject 
them  and  advertise  anew  in  like  manner  as  before.  If,  in  the  opinion  of  the 
commissioners,  the  second  bids  are  too  high,  they  may  reject  them  likewise  and 
enter  into  contract  with  responsible  parties  without  giving  further  notice. 
Any  contract  entered  into  without  giving  further  notice  and  receiving  bids 
must  be  at  least  ten  per  cent  lower  than  the  lowest  rejected  bid. 

[Constructing  embankment^  etc. — ^Dredging.]  The  board  may  construct  such 
harbor,  embankment  or  sea-wall,  as  shall  be  necessary  to  protect  the  harbor  of 
San  Diego,  and  dredge  such  number  of  slips  and  docks  as  the  commerce  of 
the  port  of  San  Diego  may  require,  to  a  depth  that  will  admit  of  the  easy  and 
free  ingress  and  egress  of  all  classes  of  water-craft  that  load  and  discharge 
car.^oes  at  the  wharves,  piers,  quays,  landings,  and  thoroughfares  in  the  harbor 
of  San  Diego ;  to  perform  which  dredging  said  board  of  state  harbor  commis- 
j^ioners  for  the  bay  of  San  Diego  are  hereby  authorized  and  empowered  to 
hire,  employ,  purchase,  or  construct  dredging  machines,  scows,  steam  tugs, 
and  the  necessary  machinery,  and  employ  men  for  operating  the  same. 
When  any  portion  of  the  premises  described  in  this  article  shall  be  dredged, 
the  sand,  mud,  or  other  substances  shall  be  deposited  in  a  place  designated 
by  the  board. 

[Dockage — ^Lien  for.]  All  classes  of  water-craft  that  use  or  make  fast  to 
any  wharf,  pier,  quay,  landing,  or  thoroughfare,  and  land  upon  or  load  there- 
from any  goods,  wares,  or  merchandise,  shall  be  liable,  and  must  pay  to  the 
commissioners  such  rates  of  dockage  as  shall  be  fixed  by  authority  of  this 
article;  and  all  such  water-craft  as  shall  discharge  or  receive  any  goods,  wares, 
^^  merchandise  while  moored  in  any  slip,  dock,  or  basin  within  the  jurisdic- 
tion of  the  commissioners,  shall  pay  one  half  the  regular  rates  of  dockage. 
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Any  water-craft  that  shall  leave  any  wharf,  pier,  quay,  landing,  thoroughfare,, 
slip,  dock,  or  basin,  unless  forced  to  do  so  by  stress  of  weather,  without  first 
paying  regular  rates  of  dockage  due  from  such  vessel,  shall  be  liable  to  pay  a 
fine  not  to  exceed  five  hundred  dollars.  The  charge  for  wharfage  and  tolls 
shall  be  a  lien  upon  all  goods,  wares,  and  merchandise  landed  upon  any  of  the 
wharves,  piers,  quays,  landings,  or  thoroughfares  upon  the  premises  described 
in  this  article;  and  the  commissioners,  their  agents,  or  lessees  may  hold  pos- 
session of  any  such  goods,  wares,  or  merchandise  so  landed  as  aforesaid,  to 
secure  the  payment  of  such  wharfage  and  tolls,  and  for  the  purpose  of  such 
lien  are  deemed  to  have  possession  of  such  goods,  wares,  and  merchandise  so 
landed,  until  such  charges  of  wharfage  and  toll  are  paid. 

[Rules  and  regulations.]  The  commissioners  shall  have  power  to  make  rea- 
sonable rules  and  regulations  concerning  the  control  and  management  of  the 
property  of  the  state  which  is  intrusted  to  them  by  virtue  of  this  article ;  and 
said  commissioners  are  hereby  authorized  and  required  to  make,  without 
delay  and  from  time  to  time,  and  publish  not  less  than  thirty  days  in  a  daily 
newspaper  of  general  circulation  published  in  the  city  of  San  Diego,  all  need- 
ful rules  and  regulations,  not  inconsistent  with  the  laws  of  the  state  or  of  the 
United  States,  in  relation  to  the  moving  and  anchorage  of  vessels  in  said  har- 
bor, providing  and  maintaining  free,  open,  and  unobstructed  passageways  for 
steam  ferry-boats  and  other  steamers  navigating  the  waters  of  the  bay  of  San 
Diego,  so  that  such  steamers  can  conveniently  make  their  trips  without  impedi- 
ment from  vessels  at  anchor  or  other  obstacles.  And  said  commissioners  may 
also  make  all  needful  rules  and  regulations  governing  the  removal  of  such 
vessels  from  the  wharves  and  other  landings,  and  from  ships  [slips]  and  docks 
as  are  not  engaged  in  receiving  or  discharging  cargo,  prescribing  the  time 
during  which  goods,  wares,  and  merchandise  landed  upon  any  wharf,  pier, 
quay,  landing,  or  thoroughfare  shall  be  permitted  to  remain  thereon,  and  may 
divide  the  same  into  several  classes,  and  may,  by  such  rules  and  regulations, 
provide  that  in  case  any  such  goods,  wares,  or  merchandise  remain  upon  any 
wharf,  pier,  quay,  landing,  or  thoroughfare,  beyond  the  time  so  prescribed, 
the  respective  wharfinger  may,  under  the  order  of  the  commissioners,  remove 
and  deposit  the  same  in  a  suitable  place,  at  the  charge,  risk,  and  expense  of 
the  owner  thereof.  When  any  goods,  wares,  or  merchandise  shall  have  re- 
mained upon  any  wharf,  pier,  quay,  landing,  or  thoroughfare  more  than 
twenty-four  hours,  the  commissioners  may,  in  their  discretion,  charge  such 
additional  rates  for  each  subsequent  day  as  in  their  opinion  is  just  and 
equitable. 

[Assignment  of  landings  to  federal  government — Officers  and  compila- 
tion.] Tlie  commissioners  may,  in  their  discretion,  set  apart  and  assign  for 
the  exclusive  use  of  the  water-craft  used  by  the  ofiScers  of  the  federal  govern- 
ment, such  convenient  and  safe  landings  as  such  ofiBcers  may  require,  together 
with  suitable  premises  near  such  buildings  as  may  be  set  apart  and  assigned 
for  their  use,  upon  which  premises  such  ofiBcers  may  cause  to  be  erected  offices 
and  storehouses  to  suit  their  convenience,  and  the  commissioners  shall  charge 
a  reasonable  compensation  per  month  for  the  use  of  such  landings,  and  office 
and  storehouse  premises,  set  apart  and  assign  a  suitable  and  proper  locality 
for  the  use  of  the  harbor  police  of  the  city  of  San  Diego,  and  also  a  suitable 
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place  for  a  boathouse  station  for  the  exclusive  use  of  the  quarantine  and  health 
officers  of  said  city,  without  compensation ; 

Set  apart  and  assign  for  the  exclusive  use  of  steam  ferry-boats  suitable  slips, 
in  which  such  structures  may  be  erected  as  will  secure  the  safe  and  convenient 
landing  of  passengers,  and  safe  landing  and  delivery  of  freight ;  set  apart  and 
assign  suitable  wharves,  berths,  or  landings,  for  the  exclusive  use  of  vessels ; 
to  construct  suitable  sheds,  gates,  and  other  temporary  structures  as  may  be 
necessary  for  the  safe  and  convenient  landing  of  passengers,  and  safe  landing 
and  delivery  of  freight ;  and 

Set  apart  and  assign  for  the  sole  and  exclusive  use  of  the  fishermen  of  the 
city  of  San  Diego,  such  place  or  places  as  the  said  commissioners  shall  deem 
proper  and  sufficient,  and  for  no  other  purpose.    The  commissioners  may 

Assign  suitable  places  for  the  landing  of  horses,  cattle,  sheep,  and  swine, 
and  when  such  places  have  been  assigned,  it  shall  be  a  misdemeanor  for  a 
commander  of  any  water-craft  to  land  any  greater  number  than  ten  at  any  one 
time  from  any  water-craft  at  any  other  place.    The  commissioners  may 

Set  apart  for  the  uses  and  purposes  of  dry-docks  and  marine  railways  such 
portions  of  the  water-front  as  the  wants  of  commerce  may  require,  and  lease 
the  same  for  a  period  not  to  exceed  ten  years.  When  the  commissioners  lease 
premises  for  marine  railways  and  dry-dock  purposes,  as  provided  in  this  sec- 
tion, they  shall  advertise  for  sealed  proposals,  for  a  period  of  not  less  than  ten 
nor  more  than  twenty  days,  in  one  of  the  daily  newspapers  of  the  largest  cir- 
culation, printed  in  the  city  of  San  Diego,  which  advertisement  shall  contain  a 
description  of  the  premises  to  be  leased.  On  the  day  named  in  the  advertise- 
ment,  the  commissioners  shall  open  the  bids  in  the  presence  of  such  of  the 
bidders  as  are  present,  and  award  the  premises  to  the  highest  responsible 
bidder  that  shall  furnish  sufficient  sureties  to  guarantee  the  payment  of  the 
rent,  and  may  negotiate  for,  and  accept,  and  cancel,  any  lease  of  any  portion 
of  the  premises  described  in  this  article,  and  pay  a  reasonable  compensation 
for  any  structures  upon  any  such  leased  premises  as  in  the  opinion  of  the 
board  and  engineer  may  be  useful  for  such  commercial  purposes  as  this  article 
is  intended  to  promote. 

[Authority  to  land  and  remove  goods,  collect  wharfage,  etc.]  No  person 
or  company  shall,  without  the  consent  of  the  board  of  state  harbor  commis- 
sioners, land  or  remove  any  goods,  wares  or  merchandise,  or  other  thing,  upon 
or  from  any  wharf,  pier,  quay,  landing,  or  thoroughfare  situate  upon  the  prem- 
ises described  in  this  article,  unless  authorized  to  do  so  by  virtue  of  valid 
lease;  nor  shall  any  person  collect  dockage,  wharfage,  cranage,  rent,  or  toll, 
withm  the  boundaries  of  the  premises  described  in  this  article,  except  by 
virtue  of  valid  leaseSy  without  first  obtaining  permission  to  do  so  from  said 
commissioners ; 

[Obstructions.]  Nor  shall  any  person  or  company  place  or  cause  to  be  placed 
Miy  obstructions  in  the  bay  of  San  Diego,  nor  upon  any  wharf,  pier,  quay, 
landing,  or  thoroughfare,  without  the  consent  of  the  board. 

[Encumbrances  of  wharf,  etc. — Notice  to  remove.]  Whenever  any  wharf, 
pier,  quay,  landing,  or  thoroughfare  in  the  harbor  of  San  Diego  shall  be  encum- 
bered or  their  free  use  interfered  with  by  goods,  wares,  merchandise,  or  other 
lubstance,  whether  loose  or  built  unon  or  fixed  to  anv  such  wharf,  nier.  auav. 
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landing,  or  thoroughfare,  it  shall  be  the  duty  of  the  commissioners  to  notify, 
in  writing  (which  notice  may  be  served  by  a  wharfinger,  or  by  "the  secretary 
or  assistant  secretary  of  the  board),  the  owner,  agent,  occupant,  or  person 
placing  or  keeping  such  obstructions  thereon,  to  remove  the  same  within 
twenty-four  hours  after  the  serving  of  such  notice ;  and  in  case  of  failure  to 
comply  with  such  notice,  and  remove  such  obstructions,  the  owner,  agent, 
occupant,  or  person  so  notified  shall  be  liable  to  pay  the  commissioners  the 
sum  of  twenty-five  dollars  for  each  and  every  day  during  which  said  obstruc- 
tions shall  remain  upon  any  such  wharf,  pier,  quay,  landing,  or  thoroughfare; 
and  the  commissioners  shall  have  power,  in  their  discretion,  to  remove  any 
such  encumbering  substance,  and  store  the  same  in  any  suitable,  convenient 
and  safe  place,  and  a  sum  equal  to  the  amount  of  the  expenses  of  the  removal, 
together  with  all  other  necessary  charges,  shall  be  paid  by  the  owner  of  such 
encumbering  substance  to  the  commissioners,  and  such  sum  and  necessary 
charges  shall  be  a  lien  on  such  substance  until  paid.    The  commissioners  are 
authorized  to 

Assign  berths  or  slips  for  the  exclusive  use  of  sea-going  steamers,  ferry-boats, 
and  steamboats  navigating  the  waters  of  the  bay  of  San  Diego  and  its  tribu- 
taries, and  to  construct  suitable  offices,  sheds,  and  inclosures  for  the  accommo- 
dation  of  their  business,  and  may  charge  for  such  exclusive  use  a  reasonable 
sum,  irrespective  of  their  tonnage  or  the  number  of  days  such  berth  is  occu- 
pied.   For  the  purpose  of 

Enforcing  the  charge  for  wharfage  or  toll  on  goods,  wares,  and  merchandise, 
landed  on  any  wharf,  pier,  or  thoroughfare,  or  remaining  thereon  longer  than 
the  time  prescribed  by  the  harbor  regulations,  the  said  commissioners  are 
authorized  to  take  possession  of  such  goods,  wares,  and  merchandise;  and  if 
such  charge  be  not  paid  within  two  days  thereafter,  may  remove  and  store  the 
same  at  the  charge,  risk,  and  expense  of  the  owner  or  consignee  thereof;  or 
may  sell  the  same  by  public  auction,  with  or  without  notice,  at  their  discretion; 

[Notice  to  remove  obstructions.]  And  for  the  purpose  of  keeping  the 
wharves,  piers,  and  thoroughfares  free  of  obstructions,  the  said  commissioners 
shall  cause  a  written  notice  to  be  served  on  the  owner,  agent,  consignee,  or 
person  in  possession  of  any  such  obstructing  material  or  structure;  or  may 
post  a  notice  thereon,  at  their  discretion,  requiring  its  removal  within  twenty- 
four  hours  thereafter;  and  on  failure  to  comply  therewith,  the  commissioners 
may  remove,  store,  or  sell  the  same  by  public  auction,  at  their  discretion. 
From  the  proceeds  of  any  such  sale  they  shall  retain  all  the  wharfage  and  tolls 
due,  with  ten  per  cent  thereon ;  and,  in  case  of  obstructions,  twenty-five  dollars 
for  each  and  every  day  during  which  the  wharf,  pier,  or  thoroughfare  has  been 
obstructed,  and  also  all  the  expenses  attending  such  sale,  and  the  surplus,  if 
any,  shall  be  paid  to  the  proper  party.  Such  sale  shall  be  made  subject  to 
immediate  removal. 

Hfstory:   Enacted  March  18,  1889,  Stats,  and  Amdts.  1889,  pp.  810-315. 

Applied,     cited,     construed,     referred     to,       217,     219,     64    Paa    Rep.     299     (cited   wltb 
etc.,  In:  People  ex  rel.  State  Board  of  Har-       19  2575-260S), 
bor   Commissioners  va.   Mullender.   132   CaL 

§  2580.  EXTENDINO  STREETS.  The  board  of  state  harbor  commis^on- 
ers  for  the  bay  of  San  Diego  are  authorized  to  extend  any  of  the  streets  lying 
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along  the  water-front  of  said  city  and  county,  to  a  width  not  exceeding  oue 
hundred  and  fifty  feet,  where  they  have  not  been  already  so  extended.  The 
outer  half  of  such  streets  must  be  constructed  or  built  and  maintained  in  good 
repair  by  the  state  harbor  conamissioners,  or  parties  holding  under  them,  and 
may  be  used  as  a  landing-place  or  pier,  on  which  dockage,  wharfage,  and  tolls 
may  be  collected ;  and  until  such  extensions  are  made  the  commissioners  may 
have  and  use  as  a  landing-place,  with  full  power  to  collect  dockage,  wharfage, 
and  tolls  thereon,  so  much  of  the  streets  now  fronting  upon  the  water-front  as 
may  be  used  for  such  purpose  without  obstructing  the  same  as  a  thoroughfare. 
The  inner  half  of  such  streets  shall  be  constructed  and  maintained  in  good 
repair  by  the  owners  of  the  lots  abutting  thereon.  The  commissioners  are 
authorized  to  construct  across  the  outer  half  of  said  streets  an  extension  of  the 
sewers  of  the  said  city,  if  it  be  necessary  to  take  any  land  for  the  purpose  of 
widening  any  such  street.  "When  it  becomes  necessary  for  the  commissioners 
to  construct  any  wharves  on  the  line  of  the  water-front,  they  are  authorized  to 
adopt  and  pay  for  any  structures  which  would  form  part  of  such  wharves,  and 
which  have  been  constructed  along  such  line  by  private  parties  prior  to  the 
passage  of  this  act. 

History:    Enacted  March  18,  1889,  Stats,  and  Amdts.  1889,  p.  815. 

§  2581.    EMBANKMENTS,  ETC.,  EMINENT  DOMAIN;  COMPENSATION. 

The  embankments,  sea-walls,  thoroughfares,  streets,  wharves,  and' other  pub- 
lic places  provided  for  in  this  act  are  hereby  declared  a  public  use,  in  the  lay- 
ing out  and  construction  of  which  the  right  of  eminent  domain  may  be  exer- 
cised by  the  harbor  commissioners  in  the  name  of  the  people  of  the  state  for 
the  estates  and  rights,  and  in  the  manner  provided  in  part  three,  title  eight, 
of  the  Code  of  Civil  Procedure.  The  said  commissioners  are  authorized  to  pay 
out  of  the  harbor  improvement  fund  any  compensation  and  damages  assessed 
in  such  proceedings. 

Hfetory:    Enacted  March  18,  1889,  Stats,  and  Amdts.  1889,  p.  315. 

§  2582.  COLLECTIONS^  LIMIT  ON.  No  greater  amount  of  money  shall 
in  the  main  ever  be  collected  by  the  collection  of  dockage,  wharfage,  tolls, 
rents,  and  cranage  than  shall  be  necessary  to  construct  and  keep  in  repair  such 
number  of  wharves,  piers,  landings,  and  thoroughfares,  construct  sheds,  dredge 
such  number  of  slips  and  docks,  constructing  a  sea-wall  and  harbor  embank- 
ment, construct  and  operate  a  railway  on  the  sea-wall,  and  pay  incidental 
expenses  allowed  to  be  paid  by  this  article. 

Hf story:   Enacted  March  18,  1889,  Stats,  and  Amdts.  1889,  pp.  315-316. 

§2583.  CONTRACT,  EXECUTION  AND  VALIDITY  OF.  No  contract  or 
obligation  entered  into  by  the  harbor  commissioners,  which  creates  a  liability 
or  anthorizes  the  payment  of  money,  shall  be  valid  or  of  binding  force  unless 
signed  by  all  three  of  the  commissioners,  and  countersigned  by  the  secretary  of 
the  board ;  nor  shall  any  contract  involving  the  payment  of  money  be  made  by 
the  said  commissioners,  unless  the  amount  then  to  the  credit  of  the  harbor 
improvement  fund,  together  with  the  revenue  estimated  to  accrue  up  to  the 
time  of  the  maturity  of  such  contract,  over  and  above  the  current  expenses  of 
the  commission,  be  sufficient  to  meet  the  payments  to  become  due  thereon ; 

Pol.  C— 89. 
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provided,  such  estimate  of  revenue  shall  be  limited  as  to  time  to  one  year,  asd 
as  to  amount  to  the  amount  of  revenue  of  the  preceding  year. 

Hf story:  Original  section  enacted  March  12,  1872;  repealed  December 
22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March  18, 
1889,  Stats,  and  Amdts.  1889,  p.  316. 

§2584.  SALABIES  AND  EXPENSES  PAID  OUT  OF  MONEYS  COL- 
LEGTED.     BALANCE   REMITTED    TO    STATE    TBEASUSES.     Of  the 

moneys  collected,  there  shall  be  retained  by  said  commissioners,  commencing 
with  April  1,  1905,  such  sums  as  may  be  necessary  to  pay  the  salaries  of  said 
commissioners,  and  that  of  the  secretary  of  said  board,  and  the  fees  or  com- 
pensation of  its  attorney  and  engineer,  and  such  salaries  as  may  be  fixed  for 
any  employees  appointed  by  said  board }  also  such  sums  as  may  be  necessary  to 
pay  oflBce  rent,  cost  of  office  furniture,  books,  stationery,  lights,  fuel,  repairs 
to  wharves  and  such  legal  and  other  incidental  expenses  connected  with  the 
prosecution  or  defense  of  any  suit  or  suits,  instituted  by  or  against  said  board 
of  harbor  commissioners,  which  said  sum  or  sums  of  money,  so  retained  by 
said  board  of  harbor  commissioners,  shall  be  deposited  in  some  bank,  selected 
by  said  board,  as  its  depository,  in  the  name  and  to  the  credit  of  *'The  Board 
of  Harbor  Commissioners  for  the  Bay  of  San  Diego,"  and  shall  be  disbursed 
and  paid  out  upon  checks  drawn  upon  said  account,  signed  by  the  president 
of  said  board  and  countersigned  by  the  secretary  thereof.  After  the  full  pay- 
ment of  all  liabilities  incurred  for  the  purposes  hereinbefore  specified,  any 
excess  of  collections  over  and  above  that  required  to  meet  the  current  expenses 
of  said  board  shall  be  remitted  to  the  state  treasurer  by  express. 

History:  Enacted  March  12,  1872;  repealed  December  22,  1875,  Code 
Amdts.  1875-6,  p.  62.  Present  section  enacted  March  18,  1889,  Stats,  and 
Amdts.  1889,  p.  316;  amended  March  20,  1905,  Stats,  and  Amdts.  1905, 
pp.  510-511,  in  effect  immediately. 

§2585.  VOUCHERS,  DRAFTS,  AND  WARRANTS.  The  commissioners 
shall  take  vouchers  for  all  sums  of  money  by  them  expended  under  the  author- 
ity of  this  article,  excepting  fifty  dollars  per  month  for  postage  stamps,  ex- 
press, and  other  incidental  expenses,  and  safely  keep  the  same  on  file  in  the 
office  of  the  board.  For  all  sums  of  money  paid  by  the  commissioners,  except- 
ing those  mentioned  in  section  two  thousand  five  hundred  and  eighty-three, 
drafts  shall  be  drawn  by  them  on  the  controller  of  state,  countersigned  by 
the  secretary  of  the  board,  and  the  controller  of  state  shall  draw  his  warrant 
on  the  state  treasurer,  who  shall  pay  the  same  out  of  any  money  in  said  treas- 
ury credited  to  the  San  Diego  harbor  improvement  fund.  No  warrant  shall 
be  drawn  by  the  controller  upon  the  treasurer  of  the  state,  as  provided  in  this 
section,  unless  the  order  bears  the  signatures  of  all  three  commissioners,  and 
of  the  secretary  of  the  board. 

Hf story:  Original  section  enacted  March  12,  1872;  repealed  December 
22,  1875,  Code  Amdts.  1875-6,  p.  52.  I^resent  section  enacted  March  18, 
1889,  Stats,  and  Amdts.  1889,  p.  316. 

§  2586.  REPORT  TO  CONTROLLER.  On  the  payment  to  the  state  treas- 
urer of  any  sum  of  money,  the  secretary  and  state  treasurer  must  report  to 
the  state  controller  the  amount  so  paid,  and  the  treasurer  must  give  the  board 
a  receipt  for  the  same.    Such  payments  shall  be  considered  as  payments  into 
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the  state  treasury,  and  the  treasurer  shall  be  responsible  on  his  official  bond 
therefor. 

Hf story:  Original  section  enacted  March  12,  1872;  repealed  December 
22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March  18, 
1889,  Stats,  and  Amdts.  1889,  p.  316. 

§  2587.  EX  OFFICIO  MEMBERS  OF  BOARD.  The  governor  of  the  state, 
and  the  mayor  of  the  city  of  San  Diego,  and  the  mayor  of  National  City,  are 
hereby  made  ex  officio  additional  members  of  the  board  of  state  harbor  com- 
missioners, for  the  special  purposes  herein  mentioned,  and  shall  take  part  in 
the  action  of  the  board  as  hereinafter  provided. 

Hfstory:  Original  section  enacted  March  12^  1872;  repealed  December 
22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March  18, 
1889,  Stats,  and  Amdts.  1889,  p.  317. 

§  2588.  SXTRVEY  AND  LOCATION  OF  SEA-WALL.  The  board  of  state 
harbor  commissioners  are  hereby  authorized,  and  empowered,  and  directed, 
within  one  year  from  and  after  the  passage  of  this  act,  to  employ  two  consult- 
ing civil  engineers,  to  act  in  concert  with  the  engineers  of  the  board,  to  make 
a  survey,  select  and  locate  a  line  for  a  harbor  embankment  or  sea-wall,  and 
make  a  report  of  their  doings  to  said  commissioners,  who  shall,  after  receiv- 
ing the  same,  appoint  a  time  for  holding,  at  the  office  of  the  board,  a  special 
meeting  of  the  board,  to  consider  the  question  of  adoption  or  rejection  of  the* 
same.  The  board  shall,  at  least  ten  days  previous  to  said  meeting,  notify  the 
governor  of  the  state,  and  the  mayor  of  the  city  of  San  Diego,  and  the  mayor 
of  National  City  of  the  time,  place,  and  object  of  said  meeting  of  said  board, 
and  shall  request  them  to  be  present  and  take  part  in  the  consideration  of  the 
question ;  and  at  said  meeting  or  any  adjourned  meeting  thereof,  the  governor 
and  said  mayors  shall  be  deemed  additional  members  of  said  board,  with  like 
powers  and  rights  as  the  other  members  thereof.  If  they  are  not  present  at 
the  meeting,  the  board  shall  adjourn  to  a  day  certain,  and  notify  them  anew 
as  before ;  and  if  either  be  present  at  the  adjourned  meeting,  with  three  com- 
missioners, action  may  be  had,  and  an  affirmative  vote  of  all  four  present  shall 
determine  the  question ;  any  less  vote  shall  be  a  negative  vote.  But  the  board 
may  order  new  surveys  and  locations,  which  may  be  adopted  or  rejected,  in 
like  manner  as  before.  If  the  vote  is  in  the  affirmative,  the  line  adopted  shall 
be  thenceforth  the  line  of  the  harbor  embankment  and  sea-wall  of  the  harbor 
of  San  Diego. 

History:  Original  section  enacted  March  12,  1872;  repealed  December 
22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March  18, 
1889,  Stats,  and  Amdts.  1889,  p.  317. 

§  2589.  HARBOR  IMPROVEMENT  FXTND.  On  and  after  the  passage  ol 
this  act,  the  treasurer  of  the  state  shall  keep  the  money  remitted  to  him  by  the 
board  of  state  harbor  commissioners  for  San  Diego  to  the  credit  of  a  fund  to  be 
known  as  the  San  Diego  harbor  improvement  fund,  after  which  all  drafts 
drawn  by  this  board  shall  be  paid  by  the  treasurer  out  of  the  San  Diego  harbor 

improvement  fund. 

Hfstory:  Original  section  enacted  March  12,  1872;  repealed  December 
22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March  18, 
1889,  Stats,  and  Amdts.  1889,  p.  317. 

§2690.    STATE  TREASURER  TO  KEEP  MONEYS  SEPARATE.     The 

rtate  treasurer  shall  receive  all  moneys  paid  by  the  state  harbor  commissioners 
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for  San  Diego,  and  keep  the  same  in  a  separate  f und,  to  be  known  as  the  San 
Diego  harbor  improvement  fund,  and  pay  ont  the  same  as  provided  for  in  this 
article,  and  shall  keep  an  accurate  acconnt  of  all  moneys  received  by  him  and 
paid  out  under  the  authority  of  this  article,  in  books  kept  solely  for  that  pur- 
pose, which  said  books  shall  be  open  at  all  times  to  the  inspection  of  the  goT- 
emor  and  controller  of  state,  and  of  any  committee  appointed  by  the  legisla- 
ture, or  by  either  branch  thereof. 

History:  Original  section  enacted  March  12,  1872;  repealed  I>eeember 
22,  1875,  Code  Amdta.  1875-6,  p.  52.  Present  section  enacted  March  18, 
1889,  Stats,  and  Amdts.  1889,  p.  817. 

§  2591.  ADVEBTISINO  FOB  BIDS.  When  the  commissioners  determine 
to  construct  any  part  of  the  sea-wall,  they  must  advertise  for  sealed  proposals 
for  not  less  than  thirty  days,  in  not  less  than  two  daily  papers  in  San  Diego. 
The  advertisement  must  give  a  full  and  accurate  description  of  the  work  to  be 
done,  the  place  where  to  be  done,  and  the  material  to  be  used.  On  the  day 
dated  [stated]  in  the  advertisement  the  bids  must  be  opened  in  the  presence  of 
such  bidders  aa  are  present,  and  the  contract  awarded  to  the  lowest  bidder,  who 
shall  give  a  bond  with  two  or  more  responsible  sureties,  to  be  approved  by 
the  commissioners,  for  the  due  performance  of  the  work.  Their  approval  must 
be  indorsed  on  said  bond.  If,  in  the  opinion  of  the  commissioners,  the  bids 
are  too  high,  they  shall  reject  them  and  advertise  anew  in  like  manner  as 
before.  And  if,  in  the  opinion  of  the  commissioners,  the  second  bids  are  also 
too  high,  they  shall  reject  them  likewise,  and  may  enter  into  a  contract  with 
responsible  parties  without  giving  further  notice.    The 

Parties  entering  into  a  private  contract  with  the  comnuBsioners  must  give  a 
bond,  with  two  or  more  responsible  persons  as  sureties,  to  be  approved  by  the 
commissioners,  which  apprroval  shall  be  by  writing  indorsed  upon  said  bond, 
conditioned  for  the  faithful  performance  of  the  contract.  But  the  considera- 
tion agreed  to  be  paid  in  any  contract  entered  into  without  giving  public 
notice  must  be  five  per  cent  lower  than  the  lowest  responsible  bid  rejected. 

The  work  to  be  performed  under  any  one  contract  shall  not  exceed  one 
thousand  lineal  feet  of  harbor  embankment  or  sea-wall.  But  the  commission- 
ers may  enter  into  as  many  contracts  at  the  same  time  as  they  deem  expedient; 

[Limitation  on  power  and  liability.]  Provided,  the  amount  in  the  harbor 
improvement  fund,  together  with  the  revenue  estimated  to  accrue  pursuant  to 
section  twenty-five  hundred  and  eighty-two  of  the  Political  Code,  shall  be  suffi- 
cient to  meet  the  contract  price  of  such  work,  after  deducting  the  current 
expenses  of  the  commission  and  the  amount  required  for  the  erection  and 
repair  of  the  wharves,  dredging  the  docks  and  slips  and  incidental  expenses; 
but  in  no  event  shall  the  state  be  liable  on  such  contracts  for  any  deficiency 
in  the  harbor  improvement  fund. 

Separate  contracts  may  be  entered  into  for  the  dredging  of  a  channel  for  the 
reception  of  the  rock  required  for  the  construction  of  a  harbor  embankment; 
provided,  that  the  advertising  of  [for]  sealed  proposals,  the  receiving  and  open- 
ing of  bids,  and  the  awarding  of  contracts  required  in  this  section,  shall  be  com- 
plied with  in  the  letting  of  such  work  in  separate  contracts. 

[Dredging  with  state  dredger.]  The  commissioners  may,  if  in  their  opinion 
it  will  be  more  economical,  dredge  with  the  dredger  belonging  to  the  stata 
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the  chaimel  necessary  for  the  reception  of  the  stone  used  in  the  construction 
of  the  sea-wall.  No  contractor  who  enters  into  a  contract  to  construct  any 
portion  of  said  sea-wall  shall  be  required  to  commence  the  work  in  less  than 
thirty  days  after  the  awarding  of  the  contract. 

[Kotice  to  ex  officio  members.]  The  board  shall,  at  least  ten  days  previous 
to  the  holding  of  any  meeting  as  provided  in  this  section,  notify  the  governor 
of  this  state  and  the  mayors  of  San  Diego  CSty  and  National  City  of  the  time 
and  place  and  object  of  the  meeting,  and  request  them  to  be  present  and  take 
part  therein ;  and  at  said  meeting  the  governor  and  the  mayors  of  the  city  of 
San  Diego  and  of  National  City  shall  be  deemed  additional  members  of  said 
board,  with  like  powers  and  rights  as  other  members  thereof;  and  no  con- 
tract shall  be  entered  into  under  the  authority  of  this  section  without  the 
consent  of  either  the  governor  or  mayor  of  San  Diego  City,  or  the  mayor  of 
National  City. 

Every  proposal  shall  be  accompanied  by  a  certified  check  for  an  amount 
equal  to  five  per  cent  of  the  amount  of  such  proposals,  to  be  made  payable  to 
the  order  of  the  secretary  of  the  board,  conditioned  that  if  the  proposals  are 
accepted  and  the  contract  awarded,  and  if  the  bidder  shall  fail  or  neglect  to 
execute  the  contract  and  give  the  bond  required  within  six  days  after  the 
award  is  made,  in  that  case  said  sum  mentioned  in  said  check  shall  be  deemed 
liquidated  damages  for  such  failure  and  neglect,  and  shall  be  paid  into  the  San 
Diego  harbor  improvement  fund, 

[Penalties  and  exclusion  of  Chinese  labor.]  And  all  contracts  made  pursu- 
ant to  this  title  shall  provide,  under  penalties  of  forfeiture  of  contract,  at  the 
option  of  the  commissioners,  that  no  Chinese  or  Mongolian  labor  shall  be  em- 
ployed on  the  work. 

The  right  to  construct^  maintain,  and  operate  railways  on  said  bulkheads, 
embankment,  or  sea-wall,  shall  vest  absolutely  in  said  board  of  harbor  com- 
missioners, to  be  operated  by  them  with  their  own  engines,  and  at  such  charges 
as  they  may  see  fit  to  make,  but  they  shall  give  all  railroads  terminating  at  the 
bay  of  San  Diego  equal  facilities  for  bringing  ship  and  car  together;  and  as 
long  as  they  have  no  engines  of  their  own,  they  may  hire  such  engines,  or 
temporarily  allow  railroad  or  other  companies  to  move  their  cars  with  other 
suitable  engines. 

Hfstory:  Original  section  enacted  March  12,  1872;  repealed  December 
22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March  18, 
1889,  Stats,  and  Amdts.  1889,  pp.  3]  8-319. 

§2592.  KEPORTS  TO  GOVEBNOR.  The  commissioners  shall,  on  or 
before  the  first  day  of  October,  A.  D.  eighteen  hundred  and  ninety,  and  every 
two  years  thereafter,  make  to  the  governor  a  full  report  of  all  moneys  by  them 
received  and  disbursed,  stating  specifically  for  what  the  same  was  received  and 
for  what  purposes  expended,  and  shall  give  a  concise  account  of  all  improve- 
ments made,  and  the  general  condition  of  the  property  under  their  charge. 

Hfstory:  Original  section  enacted  March  12,  1872;  repealed  December 
22.  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March  18, 
1889,  Stats,  and  Amdts.  1889,  p.  319. 

§  2593.  MAP  SHOWINO  CHANGE  OF  STTRVEY.  In  case  the  lines  of  the 
water-front  of  the  city  of  San  Diego  or  of  any  city  or  town  on  the  bay  of  San 
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Diego,  or  the  lines  of  any  of  the  streets  of  any  city  or  town  ending  at  saiJ 
water-line,  shall  be  changed  by  authority  of  this  article,  the  commissioners 
shall  canse  to  be  made  two  accurate  maps  of  survey  showing  such  change, 
which  maps  shall  be  dated,  certified,  and  signed  by  the  engineer  of  the  board 
and  commissioners,  and  one  filed  in  the  office  of  the  recorder  of  said  county, 
and  the  other  in  the  office  of  the  board.  After  being  so  filed,  they  shall  be 
considered  and  treated  as  official  maps  by  all  the  courts  of  record  in  the 
state. 

History:  Original  section  enacted  March  12,  1872;  repealed  December 
22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March  18, 
1889,  Stats,  and  Amdts.  1889,  p.  S19. 

§  2594.    REFUSAL  TO  OBEY  OBDEBS  OF  WHABFINOEB.    PENALTY. 

If  any  master,  agent,  or  owner  of  any  water-craft  shall  refuse  or  neglect  to 
obey  the  lawful  orders  or  directions  of  the  chief  wharfinger  in  any  matter  per- 
taining to  the  regulations  of  said  harbor,  or  the  removal,  or  stationing  of  any 
water-craft,  such  master,  agent,  or  owner  so  refusing  or  neglecting  is  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof,  before  any  court  of  competent 
jurisdiction,  shall  be  punished  by  a  fine  not  to  exceed  three  hundred  dollars, 
or  by  imprisonment  not  to  exceed  one  hundred  days  in  the  jail  of  the  city  of 

San  Diego. 

Hf story:  Original  section  enacted  March  12,  1872;  repealed,  December 
22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March  18, 
1889,  Stats,  and  Amdts.  1889,  pp.  319-320. 

§2595.  OBSTRUCTIONS  TO  NAVIGATION.  PENALTY.  All  persons 
are  forbidden  to  deposit  or  cause  to  be  deposited,  in  the  waters  of  the  harbor 
of  San  Diego,  as  described  in  the  preceding  sections,  any  substance  that  will 
sink  and  form  an  obstruction  to  navigation,  without  first  obtaining  permission 
in  writing  of  the  board  of  state  harbor  commissioners,  which  permission  shall 
describe,  with  an  ordinary  degree  of  certainty,  the  place  where  such  deposit 
may  be  made,  and  the  secretary  of  the  board  shall  record  such  permission. 
Any  person  violating  the  prohibition  contained  in  this  section  is  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof,  before  a  court  of  competent  juris- 
diction, shall  be  fined  not  less  than  one  hundred  or 'more  than  five  hundred 
dollars,  or  imprisoned  in  the  jail  of  the  city  of  San  Diego  not  less  than  thirty 
nor  more  than  ninety  days. 

History:  Original  section  enacted  March  12,  1872;  repealed  December 
£2,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March  18, 
1889,  Stats,  and  Amdts.   1889,  p.   320. 

§  2596.  SPEED  OF  HORSES  AND  VEHICLES  ON  WHABVES.  PEN- 
ALTY. It  shall  not  be  lawful  for  any  person  to  drive  a  horse,  or  mule,  or  any 
vehicle  drawn  by  one  or  more  horses  or  mules,  used  in  the  removal  of  mer- 
chandise, upon  any  wharf,  pier,  quay,  landing,  or  thoroughfare,  faster  than  a 
walk.  Any  person  violating  the  prohibition  in  this  section  contained  is  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  in  any  court  of  competent 
jursdiction,  shall  be  fined  not  less  than  twenty  dollars,  or  imprisoned  in  the 
jail  of  the  city  of  San  Diego  not  less  than  ten  days. 

Hf  story:  Original  section  enacted  March  12,  1872;  repealed  December 
22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March  18, 
1889,  Stats,  and  Amdts.   1889,  p.   320. 
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§2697.    JURISDICTION  OF  POLIOS  COURT.    The  police  court  of  the 

city  of  San  Diego  shall  have  jurisdiction  to  try  all  cases  of  misdemeanor  arising 

under  this  article. 

Hfstory:  Original  section  enacted  March  12,  1872;  repealed  December 
22,  1875,  Code  Amdts.  1876-6,  p.  52.  Present  section  enacted  March  18, 
1889,  Stats,  and  Amdts.  1889,  p.  320. 

§2598.  QUAUFIGATION  OF  OFFICERS.  No  person  shall  be  appointed 
to  any  office  by  virtue  of  this  article,  nor  be  employed  in  the  service  of  the 
board,  unless  he  be  a  qualified  elector  of  the  state;  nor  shall  any  person  be 
80  appointed  or  employed  who  is  interested  in  any  vessel  sailing  or  plying  in 
and  out  of,  or  on  the  inland  waters  of  the  bay  of  San  Diego,  as  owner,  mort- 
gagee, or  otherwise,  or  as  a  stockholder  in  any  company  owning  such  vessels, 
or  who  is  the  consignee,  the  general  or  freight  agent,  or  manager  of  any  such 
vessels,  or  agent  or  other  employee  of  the  owner  of  any  such  vessels,  or  who 
is  engaged  in  the  business  of  marine  insurance,  or  of  procuring  such  insurance, 
or  who  is  engaged  as  a  stevedore  in  loading  and  discharging  such  vessels.  No 
person  not  a  citizen  of  the  United  States  shall  be  employed  either  as  contractor 
or  laborer  on  any  work  done  under  this  article. 

Hfstory:  Original  section  enacted  March  12,  1872;  repealed  December 
22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March  18, 
1889,  Stats,  and  Amdts.  1889,  p.  320. 

§2509.    OFFICIAL  BOND.    All  official  bonds  required  to  be  given,  by 
authority  of  this  article,  shall  be  to  the  people  of  the  state  of  California, 

History:  Original  section  enacted  March  12,  1872;  repealed  December 
22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March  18, 
1889,  Stats,  and  Amdts.  1889,  p.  820. 

§2600.  SEAL.  The  board  of  state  harbor  commissioners  for  the  bay  of 
San  Diego  shall  procure  and  adopt  a  seal. 

History:  Original  section  enacted  March  12,  1872;  repealed  December 
22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March  18, 
1889,  Stats,  and  Amdts.  1889,  p.   320. 

§  2601.    WHEN  NO  TOLLS  OR  WHARFAGE  TO  BE  COLLECTED.    No 

tolls  or  wharfage  shall  be  collected  from  travelers  going  on  board  or  leaving 
any  steamer  or  ferry,  or  upon  their  carriages  or  baggage,  nor  from  any  person 
or  vehicle  employed  to  transport  or  convey  said  baggage  to  or  from  any 
steamer  or  ferry,  nor  for  empty  packages  returned  to  the  wharf  or  any  vessel: 
nor  for  domestic  supplies  for  private  individuals,  intended  for  consumption 
and  not  for  sale,  weighing  less  than  one  himdred  pounds. 

Hfstory:  Original  section  enacted  March  12,  1872;  repealed  December 
22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March  18, 
1889,  Stats,  and  Amdts.  1889,  pp.  320-321. 

§  2602.  COLLECTIONS  TO  BE  MADE  IN  COIN.  The  revenue  collected 
and  disbursed  by  authority  of  this  article,  shall  be  gold  and  silver  coin  of  the 
United  States. 

History:  Original  section  enacted  March  12,  1872;  repealed  December 
22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March  18, 
1889,  Stats,  and  Amdts.  1889,  p.  821. 

§  2603.  WHARFINGERS  AND  COLLECTORS  TO  BE  SPECIAL  POLICE- 
MEN.    It  is  hereby  made  the  duty  of  the  board  of  police  commissioners  of  the 
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city  of  San  Diego,  to  appoint  such  number  of  wharfingers  and  toll-collectors, 
special  policemen,  as  such  [harbor]  commissioners  shall  request,  in  writing, 
such  police  commissioners  to  appoint,  and  also  shall  furnish  such  special  police- 
men the  usual  badge  of  office,  which  shall  be  paid  for  by  the  commissioners; 
such  appointments  must  be  renewed  once  in  each  year.  The  jurisdiction  of  such 
special  policemen  shall  be  coextensive  with  the  premises  described  in  this 
article,  and  their  term  of  office  as  such  wharfingers  and  toll-collectors. 

History:  Original  Becdon  enacted  March  12,  1872;  repealed  December 
22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March  18, 
1889,  Stats,  and  Amdts.  1889,  p.  321. 

§  2604.  WHO  LIABLE  FOE  WHABFAOE  ON  KEROHANDISE.  PEN> 
ALTY.  Wharfage  or  [on]  merchandise  must  be  paid  by  and  collected  di- 
rectly from  the  master,  owner,  or  consignee  of  vessel,  and  the  owner,  agent,  or 
manager  of  railroad  cars  using  or  passing  over  the  wharves  or  other  landing- 
places,  and  the  board  must,  as  soon  as  practicable,  adopt  proper  regulations  for 
putting  such  mode  of  collection  into  effect ;  and  thereafter  no  tolls  must  be  col- 
lected by  the  load  or  vehicle,  or  [on]  merchandise  passing  on  or  off  the  wharves 
or  other  landing-places;  provided,  the  wharfage  or  [on]  merchandise  to  and 
from  ferry-boats,  other  than  those  transporting  railroad  cars,  may  be  collected 
in  such  mode  as  the  board  may  direct.  The  master,  owner,  or  consignee  of  every 
vessel,  and  the  owner,  agent,  or  manager  of  every  railroad  car  using  or  passing 
over  any  wharf  or  landing-place,  must  deliver  to  the  wharfinger,  or  other 
officer  of  the  board,  on  its  arrival,  and  before  commencing  to  discharge,  after 
receiving  its  cargo  or  load,  and  before  its  departure,  a  full  and  correct  state- 
ment of  the  quantity  of  merchandise  intended  to  be  discharged  from,  or  which 
has  been  received  by,  such  vessel  or  car,  and  must  pay  to  said  wharfinger,  or 
other  officer  of  the  board,  the  amount  of  wharfage  due  on  such  merchandise. 
In  case  any  person  shall  neglect  or  refuse  to  deliver  such  statement,  or  shall 
wilfully  make  a  false  statement,  he  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction,  shall  be  fined  not  exceeding  one  hundred  dollars,  or  im- 
prisoned not  exceeding  one  hundred  days,  or  by  both  such  fine  and  imprison- 
ment. In  case  no  such  statement  be  delivered,  or  payment  of  the  wharfage 
be  not  so  made,  the  vessel  or  car  may  be  removed  by  the  wharfinger  from  the 
wharf,  or  other  landing-place,  at  the  expense  of  the  master,  owner,  or  con- 
signee of  such  vessel,  or  ov^mer  or  agent  or  manager  of  such  car,  and  may  be 
excluded  from  all  the  wharves  or  other  landing-places  until  such  statement 
is  delivered,  or  payment  is  made.  In  case  the  master,  owner,  or  consignee  of 
any  vessel,  or  the  owner,  agent,  or  manager  of  any  railroad  car  using  or  pass- 
ing over  any  wharf  or  other  landing-place,  shall  discharge  or  allow  to  be 
discharged  from  such  vessel  or  car  any  part  of  its  cargo  or  load  before  the 
amount  of  wharfage  due  thereon  has  been  fully  paid,  or  shall  receive  or  allow 
to  be  received  on  such  vessel  or  car  any  part  of  its  cargo  or  load  before  the 
deposit  or  guaranty  hereinafter  provided  is  made  or  given,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof,  shall  be  fined  not  exceeding 
five  hundred  dollars,  or  imprisonment  not  exceeding  one  hundred  days,  or  by 
both  such  fine  and  imprisonment.    The  several 

Wharfingers  are  authorized  and  empowered  to  make  arrests  without  war- 
rants in  all  cases  of  misdemeanor  herein  stated,  and  are  hereby  made  peace 
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officers  for  that  purpose;  and  the  police  judge's  court  of  the  city  of  San  Diego 
shall  have  jurisdiction  of  such  cases.    The 

Moneys  received  on  account  of  fines  must  he  paid  to  the  hoard  of  harbor 
commissioners ;  provided,  that  any  person  so  arrested  may,  at  the  discretion  of 
the  board,  be  discharged  at  any  time  before  trial  on  his  delivery  of  the  state- 
ment and  making  payment  of  the  wharfage  as  required  herein,  together  with 
all  costs  of  such  arrest  and  prosecution.    The 

Board  may  by  written  permitSi  releaae  parties  from  the  obligation  to  deliver 
the  statement  or  pay  the  wharfage  at  the  times  herein  stated ;  provided,  that 
before  any  part  of  the  cargo  or  load  of  such  vessel  or  car  is  discharged  or 
received,  a  deposit  be  made  with  the  said  board  sufficient  to  pay  the  wharfage 
on  the  merchandise  intended  to  be  discharged  or  received,  or  a  proper  and 
sufficient  guaranty  or  obligation  in  writing  be  given  to  them  that  the  said 
statement  will  be  delivered,  and  payment  of  the  wharfage  be  made  before  such 
vessel  or  car  shall  depart  from  its  wharf  or  other  landing-place,  or  at  such  other 
time  as  stated  in  such  guaranty  or  obligation.  Such  guaranty  shall  be  deemed 
an  original  obligation  on  the  part  of  the  guarantor,  and  no  other  consideration 
therefor  need  exist  or  be  expressed  than  the  acceptance  of  said  permit.  Noth- 
ing in  this  section  shall  be  deemed  to  divert  the  lien  on  merchandise  for  its 
wharfage,  as  provided  in  section  two  thousand  five  hundred  and  twenty-four 
of  the  Political  Code. 

Hf story:  Original  section  enacted  March  12,  1872;  repealed  December 
22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March  18, 
1889,  Stats,  and  Amdts.  1889,  pp.  321-322. 

§2605.  PLATS  OF  STATE  LAND,  LEASING.  Whenever  the  board  of 
state  harbor  commissioners  of  San  Diego  shall  have  located  a  line  for  a  harbor 
embankment,  or  sea-wall  for  any  part  of  the  harbor,  as  provided  in  section  two 
thousand  five  hundred  and  eighty-nine,  they  shall  make  a  plan  and  plat  of  all 
the  lands  of  the  state  included  between  the  said  embankment  and  shore-line 
of  the  bay,  and  file  a  copy  of  the  same  with  the  recorder  of  the  county  of  San 
Diego.  The  commissioners  shall  have  the  right  to  lease  said  lands  under  such 
established  rules  and  regulations  as  they  may  adopt  and  publish. 

[Term  of  lease — Notice.]  But  no  lease  shall  be  made  or  be  valid  for  a  term 
of  more  than  ten  years,  nor  shall  any  leases  be  made  or  be  valid  except  made 
to  the  highest  bidder,  at  public  auction,  after  notice  has  been  given  in  the 
official  newspaper  of  the  city,  daily,  for  at  least  thirty  days  prior  to  said 
•auction.  And  all  leases  shall  provide  for  the  payment  of  monthly  rentals ;  and 
that  the  lessee  or  his  assigns  shall  not  use  said  lands  in  any  manner  to  decrease 
the  amount  of  the  tidal  waters  of  the  bay ;  and  shall  also  provide  for  the  for- 
feiture of  said  leases  upon  non-fulfilment  of  any  of  the  covenants  in  said  leases. 
No  portion  of  said  lands  shall  be  leased  in  one  lease  in  quantity  to  exceed  one 
acre,  nor  shall  the  leases  of  more  than  three  acres  in  quantity  of  said  lands  be 
sold  at  any  one  public  auction. 

All  funds  derived  from  said  leases  shall  be  reported  to  and  paid  out  from  the 
state  treasury,  as  provided  in  section  two  thousand  five  hundred  and  eighty- 
four. 

History:  Original  section  enacted  Mnrch  12,  1872;  repealed  Decmbpr 
22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March  18, 
1889,  Stats,  and  Amdts.  1889,  p.  32* 
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§  2606.  APPLICATION  TO  MAINTAIN  WHARF,  ETC.  HAP  OB  PLAT 
TO  SHOW  WHAT.  Every  person,  association  or  corporation  desiring  to  con- 
struct, erect,  extend,  or  maintain,  or  to  continue  the  maintenance  of  any  wharf, 
pier,  marine  ways,  dry-dock  or  shipyard  in  the  waters  of  San  Diego  Bay,  or  to 
procure  the  extension  of  his  or  its  rights  to  maintain  any  wharf,  pier,  marine 
ways,  dry-dock  or  shipyard  therein,  must  make  an  application  to  the  said 
commissioners,  in  writing  signed  by  the  applicant  or  applicants,  and  setting 
forth  a  map,  plat  or  plan  of  said  wharf,  pier,  marine  ways,  dry-dock  or  ship- 
yard, showing  the  location  thereof,  and  of  the  lands  and  waters  bordering 
thereon  or  near  the  same,  and  the  names  of  the  owners,  occupants,  or  claimants 
of  such  lands  and  waters,  or  of  the  use  thereof.  Said  map,  plat,  or  plan  shall 
also  show  the  dimensions,  form  and  construction  of  said  wharf,  pier,  marine 
ways,  dry-dock  or  shipyard,  and  the  distance  into  and  along  said  waters  the 
same  shall  extend,  and  also  show  the  uses  and  purposes  to  and  for  which  said 
structure  is  to  be  applied  and  the  convenience  and  necessity,  public  or  private, 
of,  or  for  the  same. 

[Hearing  of  application — ^Notice  of.]  Upon  the  presentation  and  filmg  of 
such  application  the  commissioners  must  appoint  a  time  and  place  for  hearing 
the  same,  which  shall  be  at  least  ten  days  and  not  more  than  twenty  days  from 
its  presentation.  Notice  of  the  hearing  shall  be  given  by  the  said  commission- 
ers, by  publication  in  at  least  two  daily  newspapers  published  in  the  county  of 
San  Diego  three  times  in  the  week  of  seven  days,  preceding  the  time  appointed 
for  the  hearing. 

[Continuance  of  hearing — Rejecting  or  granting  application — Period.]  At 
the  time  and  place  appointed  for  such  hearing,  or  such  other  time  and  place 
to  which  said  hearing  may  be  continued  or  adjourned,  upon  proof  being  made 
that  notice  of  the  hearing  has  been  given  as  herein  provided,  the  commissioners 
shall  proceed  to  the  examination  of  said  application  and  the  hearing  of  all 
parties  and  persons  who  may  be  brought  before  them  touching  or  concerning 
the  same,  and  after  such  hearing,  and  due  deliberation,  they  may  reject  or 
refuse  the  said  application,  or  grant  the  same  as  asked  for,  or  make  such  con- 
ditions, restrictions,  limitations,  alterations  or  additions  as  they  may  deem 
necessary  or  proper.  Such  permission  shall  not  be  granted  for  a  greater  period 
than  twenty-five  years. 

[How  constructed.]  No  person  shall  build,  construct  or  maintain  any  wharf, 
or  pier  or  marine  ways,  dry-dock  or  shipyard,  on  or  along  the  waters  of  said 
bay  without  first  having  obtained  permission  to  do  so  from  said  commissioners, 
and  whenever  permission  is  granted  to  build,  construct  or  maintain  one,  it 
shall  be  built,  constructed  or  maintained  out  of  material  satisfactory  to  the 
said  commissioners  and  not  beyond  the  United  States  pierhead  line ; 

[Franchise  confirmed  by  ordinance— Oommissioners  to  fix  tolls.]  Provided 
no  franchise  granted  within  or  bordering  upon  the  corporate  limits  of  any 
city  shall  be  valid  until  the  same  shall  be  ratified  and  confirmed  by  an  ordi- 
nance of  such  city.  Said  commissioners  shall  have  authority  to  fix  a  maximum 
toll  to  be  charged  for  the  use  of  any  wharf,  pier,  marine  ways,  dry-dock  or 
shipyard,  whether  the  same  has  already  been  constructed  or  shall  hereafter  be 
constructed,  and  to  make  all  needful  rules  and  regulations  concerning  the  use 
of  the  same ; 
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[Purchase  of  wharf,  etc.,  by  commissioners — ^Title  to  vest  in  state.]  Pro- 
Tided  further,  that  if  at  any  time  the  said  commissioners  shall  desire  to  ter- 
minate any  franchise  and  to  purchase  any  wharf,  pier,  marine  ways,  dry-dock 
or  shipyard,  and  the  purchase  price  thereof  cannot  be  agreed  upon,  then  the 
owner  of  said  franchise  shall  select  two  disinterested  persons,  and  the  said 
commissioners  two  disinterested  persons,  who  shall  ascertain  and  fix  the 
value  thereof,  and  if  three  of  said  four  persons  cannot  agree,  then  they  shall 
appoint  a  fifth  competent  disinterested  person,  and  any  three  of  said  five 
persons  may  fix  the  value  thereof,  and  upon  the  payment  or  tender  thereof 
by  the  commissioners,  they  shall  be  entitled  to  the  possession  thereof,  and 
the  title  thereto  shall  vest  in  the  state  of  California,  and  all  franchises  to 
build,  construct,  or  maintain  any  wharf,  pier,  marine  ways,  dry-dock  or  ship- 
yard, shall  contain  this  provision  therein ;  provided,  that  in  fixing  such  value 
the  franchise  or  privilege  shall  not  be  considered  as  of  any  value; 

[Work  to  be  commenced— Completion  of  work.]  Provided  further,  that 
said  commissioners  shall  fix  the  time  when  work  shall  be  commenced  upon  any 
new  structure  and  the  time  in  which  the  same  shall  be  completed,  and  if  said 
structure  shall  not  be  completed  within  such  time,  or  such  additional  time  as 
the  said  commissioners  shall  give,  then  such  right  and  franchise  shall  lapse 
and  become  void ; 

[Provbo  in  ftanchise— Franchise  for  railroad.]  Provided  further,  that  all 
franchises  shall  contain  a  provision  to  the  effect  that  nothing  therein  contained 
shall  be  construed  as  permitting  the  erection  or  maintenance  of  any  wharf, 
pier,  marine  ways,  dry-dock  or  shipyard,  in  such  manner  or  in  such  place  as  to 
prevent  or  interfere  with  the  erection  and  maintenance  of  a  sea-wall  in  accord- 
ance with  the  plans  heretofore  adopted  by  said  commissioners.  The  said  com- 
missioners are  hereby  authorized  to  grant  to  any  person  or  railroad  corporation 
authority  to  construct  and  maintain  along  and  over  the  water-front  of  the  bay 
of  San  Diego,  a  railroad  for  a  period  not  exceeding  fifty  years,  upon  such  terms 
and  conditions  as  said  commissioners  may  provide ; 

[Confirmation  by  ordinance.]  Provided,  that  where  such  railroad  is  within 
the  limits  of  any  city,  such  grant  shall  be  approved,  ratified  and  confirmed  by 
an  ordinance  of  such  city. 

History:  Enacted  March  12,  1872;  repealed  December  22,  1875,  Code 
Amdts.  1875-6,  p.  52.  Present  section  enacted  March  18,  1889,  Stats,  and 
Amdts.  1889,  p.  323;  amended  February  28,  1903,  Stats,  and  Amdts.  1903, 
pp.  56-57;  February  28,  1905,  Stats,  and  Amdts.  1905,  pp.  23-25,  In  effect 
immediately. 

§2607.  SALARY  OF  OOBIMISSIONEBS,  SEORETABY  AND  EM- 
PLOYEES. The  monthly  salaries  of  the  officers  shall  be  as  follows :  £ach  of 
three  commissioners,  twenty-five  dollars;  the  secretary,  who  shall  be  elected 
by  the  commissioners  from  their  own  number,  one  hundred  dollars,  in  addition 
to  his  salary  as  commissioner.  The  salaries  and  compensation  of  all  other 
officers  and  employees,  when  appointed,  shall  be  fixed  by  a  majority  of  the 
board  of  harbor  commissioners ; 

[State  not  liable  for  salaries.]  Pt^ovided,  that  in  no  event  shall  the  state 
be  liable  for  the  salaries  of  the  members  of  said  board  of  commissioners,  or  of 
the  secretary  thereof,  or  for  the  salary  or  compensation  of  any  officer  or 
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employee  elected  or  appointed  by  said  board,  or  upon  any  contract  made  or 
entered  into  by  said  board. 

[Indebtedness  a^fainst  the  state  not  to  be  created.]  And  it  is  hereby  ex- 
pressly provided  that  said  board  of  commissioners  shall  not  create  any  liability 
or  indebtedness  against  the  state  in  any  manner  or  form  whatsoever,  and  any 
liability  or  indebtedness  so  created,  or  attempted  to  be  created,  shall  be  abso- 
lutely null  and  void. 

History:  Enacted  March  12,  1872;  repealed  December  22,  1875,  Code 
Amdtfl.  1875-6,  p.  62.  Present  section  enacted  March  18,  1889,  Stats,  and 
Amdts.  1889,  p.  323;  amended  March  10.  1891,  Stats,  and  Amdts.  1891, 
pp.  69-70;    Pebruary  28,  1905,  Stats,  and  Amdts.  1905,  p.  25,  In  effect 

immediat^y. 

§  2608.  DUTIES  07  ATTOBNEY  -  OENEBAL.  The  attorney-general  of 
the  state  mnst  give  snch  legal  advice  and  render  such  legal  services  as  may, 
from  time  to  time,  be  required  of  him  by  the  commissioners^  in  connection  with 
their  duties,  without  further  compensation. 

'    History?    Enacted  Mardi  18,  1889,  Btats.  and  Amdts.  1889,  p.  82S. 

Applied,    elted,    conatraed*    referred    to,       217,    219,    64    Pao.    Repb     299    (cited   with 
etc..  In:  People  ez  rel.  State  Board  of  Har-      H  2676-2608). 
bor  Commissioners  vs.  Mullender,  132  CaL 
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CHAPTER  n. 

HIGHWAYS. 

[The  original  chapter  II,  consisting  of  eight  articles,  was  repealed  hj  Act  Febmarj  28, 
1883  (Stats,  and  Amdts.  1883,  p.  5),  and  the  new  chapter  II,  consisting  of  eight  articles, 
esaetcd  to  take  the  place  thereof.  This  was  done  to  make  the  chapter  conform  to  the  require- 
ments of  art.  rv  §  25  subd.  7  of  the  Constitution  of  1879.  Article  IX  was  added  to  tho 
chapter  by  Act  March  13,  1901,  Stats,  and  Amdts.  1900-1,  p.  277.    The  act  further  provided: 

"See.  2.  All  laws  concerning  roads  and  highways  in  conflict  with  this  act,  and  all  laws 
applicxtble  to  particular  counties  of  this  state,  concerning  roads  and  highways,  are  hereby 
repealed;  provided,  that  any  proceedings  commenced  before  this  act  takes  effect  for  the 
nltcration,  establishment,  or  abandonment  of  any  road  or  highway,  may  be  conducted  under 
the  provisions  of  the  law  under  which  said  proceedings  were  commenced;  provided  further, 
that  nothing  herein  contained  shall  be  deemed  to  authorize  the  levy  or  collection  of  a  road 
]'oll-taz,  or  property  road- tax,  within  municipalities  existing  under  the  laws  of  this  state, 
wherein  work  and  improvements  upon  the  streets  is  done  by  virtue  of  any  law  relating  to 
street  work  and  improvements  within  such  mumcipality.  Nor  shall  any  such  incorporated 
city  or  towns  be  by  the  supervisors  of  the  county  included  or  embraced  in  any  road  district 
by  them  established  under  this  aef'^-Stats.  1883,  p.  20.] 

Article  I.  Enumeration  of  Highways,  §§  2618-2623. 

n.  Bules  and  Bestrictions  Respecting  the  use  of  Highways,  S8  2631-2635. 

ni.  Powers  and  Duties  of  Highway  Officers,   S8  2641-2650. 

IV.  Highway  Taxes,  §§  2661-2664. 

Y.  Performance  of  Highway  Laboi  and  Commutation,  §§  2671-2680. 

VI.  Laying  Out,  Altering,  and  Discontinuing  Beads,  §§  2681-2710. 

Vn.  Erection  and  Maintenance  of  Bridges,  §§  2711-2730. 

Vm.  Obstructions  and  Injuries  to  Highways,  S8  2731-2744, 

12.  Permanent  Boad  Divisions,  S8  2745-2772. 

ARTICLE  I. 

BNUMEBATION  OF  HIOHWAYa 

$  2618.  What  are  highways.  S  2622.    Becord    of   proceedings   relating   to 

§  2G19.  Expiration  of  highways.  roads  and  highways. 

S  2620.  Width  of  highways.  8  2623.     Title  to  roads. 

9  2621.  Vacation  of  highways. 

.  §2618.  WHAT  ABE  HIGHWAYS.  In  all  counties  of  this  state  pnblic 
highways  are  roads,  streets,  alleys,  lanes,  courts,  places,  trails,  and  bridges, 
laid  out  or  erected  as  such  by  the  public,  or  if  laid  out  or  erected  by  others, 
dedicated  or  abandoned  to  the  public,  or  made  such  in  actions  for  the  partition 
of  real  property. 

Hfatory:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  6. 

1.  Applied,  cited,  construed,  referred  to.  19.  Same — Proof  of. 

2.  Construed — Where  road  has  not  been  20.  Same — Same — Conclusive  presumptioii. 

laid  out  by  public.  21,  22.  Same  —  Same  —  Gates  and   other  ob- 

3.  Same — ^What  highways  recognized  by  structions. 

section.                 .    ,  ^  .      x       *              23.  Same  —  Same  —  Stronger  evidence  re- 

4.  Same— Highways  include  streets,  etc,  quired  of  country  road. 

5.  Bridges  included.  24.  Same— Same— Payment  of  taxes. 
6,7.  Dedication-Defimtion.  25.  Samo-Same-Public    user    and    pay- 

8.  Sam^Acceptance,  when  necessary  ^^^^  ^^  ^^^^^  sufficient  ^ 

^blVtimT  26.  Same-Recording. 

10.  Sa*me— Conclusion  of  fact  to  be  drawn      ^.  f'  Samfr-Kevocation.  ^     ^  ^.    ^  ^     ^  , 

from  all  circumstances.  28,  29.  Same-What  may  be  dedicated— Cul- 

11.  Same-Form.  ,,      de-sao-Toll-bndge. 

12.  Same— May  be  made  by  deed.  3<>-  Prescription. 

13.  Same— Deed,    reserving    right  to    re-  81.  Question  of  fact. 

yoke,  no  dedication.  82,  Title  by  user. 

14.  Same — Intent  may  be  manifested  by       83-36.  Same — Length  of  use. 

platting  and  selling.  37.  Same — Occasional  travel. 

15, 16.  Same — &ime— By  deed,  etc.  38.  Same — Statute  as  to  effect  of  using. 


17.  Same — Kinds  of  dedication.  89.  Same — Same— Validity  of  statutes. 

18.  Same — No  action  of  municipal  author-  40.  Same — Uninterrupted  use  by  publie. 

itie9  required.  41.  Same — ^Use  must  be  adverse. 
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1«  APPLIBD,  CITBD,  CONSTRUED,  RB. 
FBRRBD  TO,  etc.,  in:  Quinn  vs.  Anderson, 
70  Cal.  464,  458,  11  Pac  Rep.  746  (referred 
to);  Babcock  vs.  Welch,  71  Cal.  400.  402, 
12  Pac.  Rep.  337  (cited);  Myers  vs.  Dauben- 
biss.  84  Cal.  1,  5,  23  Pac  Rep.  1027  (cited); 
San  Luis  Obispo  County  vs.  White,  91  Cal. 
432.  436,  24  Pac.  Rep.  864.  27  Id.  766  (cited); 
Patterson  vs.  Munyan,  98  Cat.  128,  131.  ,29 
Pac.  Rep.  250  (applied);  Smith  vs.  San  Luis 
Obispo,  95  Cal.  468.  469,  SO  Pac.  Rep.  691 
(construed);  Huffman  vs.  Hall.  102  Cal.  26. 
29.  36  Pac.  Rep.  417  (applied);  People  vs. 
County  of  Marin,  103  Cal.  223.  230,  37  Pac. 
Rep.  203.  26  L.  R.  A.  659  (cited);  Nlles  vs. 
Los  Angreles.  125  Cal.  572,  576,  68  Pac.  Rep. 
190  (referred  to);  Sears  vs.  Tuolumne  Coun- 
ty. 132  Cal.  167.  169,  64  Pac.  Rep.  270 
(referred  to);  Miller  vs.  County  of  Kern, 
137  Cal.  516,  618.  70  Pac.  Rep.  549  (referred 
to);  Hartley  vs.  Vermillion.  141  Cal.  339. 
347.  74  Pac.  Rep.  987  (applied);  People  vs. 
MyrlnfiT.  144  Cal.  361,  354.  77  Pac.  Rep.  975 
<applied). 

An  to  deflnttloii  of  hlarhway^  see  post 
9  2631   and  note  par.   2. 

2.  CONSTRUED. — ^Where  a  road  has  not 
been  laid  out  by  public,  it  cannot  be  held 
to  be  public  highway  by  virtue  of  this 
section,  unless  it  Is  shown  to  have  been 
dedicated  or  abandoned  to  public  by  owner 
of  land. — Huffman  vs.  Hall.  102  Cal.  26,  29, 
36  Pac.  Rep.  417. 

8.     Hlflrhwaya    reeofcntsed   by   aecttoa    are 

those  laid  out  by  public;  those  which  have 
been  dedicated  or  abandoned  to  public,  and 
those  made  such  In  actions  for  partition  of 
real  property. — Smith  vs.  San  Luis  Obispo, 
95  Cal.  463,  469,  30  Pac.  Rep.  691. 

As  to  dedtcatloa  of  biffbway,  see  note  27 
Am.   Dec.   559. 

4.  Hlfchwaya  Inelade  streets,  alleys, 
lanes,  courts,  places,  etc.  —  Smith  vs.  San 
Luis  Obispo.  96  Cal.  463.  469.  SO  Pac.  Rep. 
591. 

5.  Brldsren  are  high  ways.  —  San  Luis 
Obispo  Co.  vs.  White.  91  Cal.  432.  435,  24 
Pac.  Rep.  864.  27  Id.  766. 

e.  DEDICATION— DeflnttloB.— It  Is  set- 
ting apart  of  land  for  public  use.  An 
essential  requisite  to  validity  Is  that  It 
must  be  of  character  to  conclude  owner. — 
People  vs.  County  of  Marin,  103  Cal.  228. 
227,  37  Pac.  Rep.  203,  26  L.  R.  A.  659. 

7.  Principles  Involved  In  dedication  of 
property  for  public  use  are  same  as  in  ac- 
ceptation of  streets  and  highways.  Such 
dedications  are  f^ood  without  donee  to  take 
title.  Two  things  must  occur,  to  wit,  an 
Intention  by  owner  clearly  indicated  by  his 
words  or  acts  to  dedicate  land  to  public 
use,  and  an  acceptance  by  public.  The 
latter  Is  generally  established  by  use  by 
public  of  land  for  purpose  to  which  it  had 
been  dedicated. — Smith  vs.  San  Luis  Obispo. 
95  Cal.  463,  470,  30  Pac.  Ren.  591;  Monterey 
vs.  Malarin,  99  Cal.  290,  293,  83  Pac.  Rep. 
840.  See  Harding  vs.  Jasper,  14  Cal.  642, 
647;  Ran  Francisco  vs.  Canavan,  42  Cal. 
641,  653;  People  ex  rel.  Harris  vs.  Blake.  60 
Cal.  497,  505;  Nlles  vs.  Los  Angeles.  125 
Cal.  572.  577.  58  Pac.  Rep.  190. 


8.  Acceptance^  ^rbea  aecesaary. — While 
platting  of  property  and  sale  of  lots  con- 
stitutes a  dedication  as  between  owner  and 
purchasers  under  him.  of  streets  delineated 
on  map,  in  order  to  constitute  an  irrevoc- 
able dedication  to  public,  public  authorities 
must  have  accepted,  either  by  user  or  some 
formal  act. — People  vs.  Williams.  64  CaL 
498.  502,  2  Pac.  Rep.  393;  Hay  ward  vs. 
Manzer.  70  Cal.  476,  480.  13  Pac.  Rep.  141: 
People  vs.  Reed.  81  Cal.  70.  79,  16  Am.  St, 
Rep.  22.  22  Pac.  Rep.  474;  Nlles  vs.  Los  An- 
geles, 126  Cal.  672.  677,  68  Pac.  Rep.  190. 

0.  Same  —  Mast  be  withia  reasoaaUe 
time  after  offer  of  dedication. — People  va 
Reed,  81  Cal.  70,  80,  16  Am.  St  Rep.  22. 
22  Pac.  Rep.  474;  Nlles  vs.  Los  Angeles.  125 
Cal.  672,  677,  68  Pac.  Rep.  190. 

10.  Coadusloa  of  fact  to  be  drawn  from 
all  circumstances  of  each  particular  case. 
The  vital  principle  Is  Intention  on  part  of 
owner  to  dedicate.  This  cannot  be  pre- 
sumed without  unequivocal  evidence.— 
Harding  vs.  Jasper.  14  Cal.  643.  649;  QuInn 
vs.  Anderson.  70  Cal.  464.  466.  11  Pac.  Rep. 
746;  Smith  vs.  San  Luis  Obispo,  96  CaL 
463.  466.  80  Pac.  Rep.  691;  Huffman  va 
Hall,  102  Cal.  26,  30.  36  Pac.  Rep.  417;  Nlles 
vs.  Los  Angeles.  125  Cal.  672.  678.  68  Pac. 
Rep.  190. 

11.  Form. — No  particular  form  is  neces- 
sary In  dedication  of  land  to  public  use. 
All  that  is  required  is  assent  of  owner  and 
fact  of  its  being  used  for  public  purposes 
Intended  bj'  appropriation. — County  of  Tolo 
vs.  Barney,  79  Cal.  375.  381,  12  Am.  St.  Rep. 
152,  21  Pac.  Rep.  888. 

12.  May  be  made  by  deed,  or  other  overt 
act,  or  may  be  presumed  from  lapse  of  time 
or  acquiescence  of  party.  There  Is  no  pre- 
cise limit  of  time  from  which  dedication 
may  be  presumed.  In  some  cases  it  has 
been  decided  that  twenty  years  were  neces- 
sary; in  others,  much  shorter  period  was 
held  sufficient. — San  Francisco  vs.  Scott,  4 
Cal.  114-116;  Kittle  vs.  Pfelffer.  22  Cal.  484. 
491;  Schwerdtle  vs.  County  of  Placer,  108 
Cal.  589-592.  41  Pac.  Rep.  448. 

18.  Deed  reservlofr  rturbt  to  revoke  dedi- 
cation at  pleasure  of  donor  and  to  devote 
land  to  any  other  use  he  might  see  proper 
is  no  dedication. — San  Francisco  vs.  Cana- 
van. 42  Cal.   541.  658. 

DIstlnfnilMbedi  County  of  Yolo  vs.  Barney. 
79  Cal.  375.  379,  12  Am.  St,  Rep.  15J.  21 
Pac.   Rep.    838. 

14.  lateat  may  be  maalfested  by  tke 
platting  aad  selllag  by  the  owner  of  land 
bounded  by  streets  designated  on  plat:  by 
his  acquiescence  In  use  of  his  land  as  high- 
way; or  his  declared  assent  to  such  use.— 
Harding  vs.  Jasper,  14  Cal.  643:  Stone  vs. 
Brooks,  36  Cal.  497-501;  San  Leandro  vs. 
L«  Breton.  72  Cal.  170.  175,  18  Pac,  Rep. 
405;  City  of  Eureka  vs.  Armstrong,  83  Cal. 
623,  624,  22  Pac.  Rep.  928.  23  Id.  1085;  Archer 
vs.  Salinas  City,  93  Cal.  48,  49.  28  Pac.  Rep. 
839,  16  L.  R.  A.  146;  Smith  vs.  San  Luis 
Obispo.  96  Cal.  463,  466,  30  Pac.  Rep.  591. 

15.  Same — May  be  proved  by  deed,  or  un- 
sealed writing;  or  by  acts  Inconsistent  and 
irreconcilable  with  any  construction  except 
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Buch  consent — Hardinff  ▼«.  Jasper,  14  CaL 
643,  649;  People  vs.  Myrinff,  144  CaL  861, 
354,  77  Pac.  Rep.  976. 

18.  No  Intent  to  dedicate  to  public  can 
be  based  upon  deed  containing  reservation 
of  way  for  benefit  of  parties  to  deed.^- 
Taft  va  Tarpey,  126  Cal.  876->S80,  68  Pao. 
Rep.  84. 

17.  Kinds  of  dedication,  vis.  statutory 
and  common-law  dedication.  As  to  former, 
provisions  of  statute  must  be  substantially 
complied  with.  Common-law  dedications 
are  lubdlvided  Into  two  classes:  express 
and  implied.  In  express  dedications  the 
intention  to  appropriate  land  to  public  use 
Is  manifested  by  some  outward  act  of 
owner  Indicating:  his  purpose;  while  in 
implied  cases  it  is  usually  by  acts  or  con- 
duct not  directly  manifesting  Intention, 
but  from  which  law  will  Imply  It. — People 
vs.  County  of  Marin,  103  Cal.  228,  227,  87 
Pac.  Rep.  203,  26  Ii.  R.  A.  669. 

18.  Ifo  action  of  ntnnlclpal  authorities 
re^pilred. — The  use  of  land  as  a  street  by 
public  for  reasonable  len^h  of  time,  where 
Intent  of  owner  to  dedicate  Is  clearly 
shown,  is  sufficient  to  perfect  dedication, 
without  any  specific  action  by  municipal 
authorities,  either  by  resolution  or  by  re- 
pairs or  Improvements. — Smith  vs.  San  Luis 
Obispo,  96  Cal.  463.  470,  SO  Pac.  Rep.  691; 
City  of  Monterey  vs.  Malarln,  99  Cal.  290, 
293,  33  Pac.  Rep.  840;  Helm  vs.  McClure,  107 
Cal.  199,  204,  40  Pac.  Rep.  487. 

19l  Proof  of. — While  It  Is  competent  to 
prove  use  made  of  road  and  extent  of  use. 
for  purpose  of  showingr  that  It  had  become 
public  way  by  dedication  or  adverse  user 
under  claim  of  right,  it  is  not  competent  to 
prove  such  user  by  declarations  of  third 
parties.  Neither  was  hearsay  evidence  ad- 
missible to  prove  such  fact.  A  public  hifirh- 
way  cannot  be  proven  by  showing  that  It 
was  generally  reputed  to  be  highway. — 
Shepherd  vs.  Turner,  129  Cal.  680-636,  62. 
Pac  Rep.  106. 

20.  Same  —  Conclastve     presvmptlon     of 

dedication  arises  from  long-continued  ad- 
verse user. — ^Huffman  vs.  Hall,  102  Cal.  26, 
80.  86  Paa  Rep.  417:  Schwerdtle  vs.  County 
of  Placer,  108  Cal.  689-696,  41  Pac.  Rep.  448. 

21.  Same— Gates  and  oilier  obstmctlons, 

barring  passage  of  road  for  years,  to  be 
opened  and  closed  by  public,  are  strong  evi- 
dence of  mere  license  and  In  rebuttal  of 
dedication. — Qulnn  vs.  Anderson,  70  Cal. 
464,  456,  11  Pac.  Rep.  746;  Smithers  vs. 
Fitch,  82  Cal.  163,  157,  22  Pac.  Rep.  35; 
Huffman  vs.  Hall,  102  Cal.  26,  80,  86  Pac. 
Rep.   417. 

22.  Still  it  Is  not  conclusive,  nor  Incon- 
sistent with  an  Intention  to  dedicate. — Peo- 
ple vs.  Eel  River  &  E.  R.  Co.,  98  Cal.  666, 
«69,  33  Pac.  Rep.  728. 

23.  Sansie — Stronger  evidence  required  of 

the  dedication  of  a  neighborhood  or  timber 
road  than  of  thoroughfare;  and  in  case  of 
country  road  than  of  street  In  city  or  town. 
—Qulnn  vs.  Anderson,  70  CaL  464,  467,  11 
Pac.  Rep.  746. 

24.  Same — Payment  of  taxes  not  elfeetlve 


aaralnat. — ^When  dedication  Is  once  made  it 
is  not  rebutted  by  payment  of  taxes  by  the 
owner;  nor  Is  public  estopped  by  act  or 
omission  of  assessor  in  regard  to  assessing 
as  a  whole  the  tract,  across  which  high- 
way runs. — Smith  vs.  San  Luis  Obispo,  96 
Cal.  468,  468,  80  Pac.  Rep.  691;  Schwerdtle 
vs.  County  of  Placer,  108  Cal.  689,  696,  41 
Pac.  Rep.   448. 

SB.  Same — ^Public  vser  and  paying  tolls 
to  owner,  svlllelent. — ^Where  an  owner  of 
land  constructed  and  opened  a  road  thereon 
which  thereafter  was  continuously  used  by 
public  who  paid  owner  tolls  for  such  use, 
such  acts  by  owner,  and  public  user  on 
payment  of  tolls,  constituted  dedication  of 
it  as  public  highway. — ^People  vs.  Davidson, 
79  Cal.  166-170,  21  Pac,  Rep.  638;  Blood  vs. 
Woods,  96  Cal.  78-86,  80  Pac.  Rep.  129. 

29*  Recording. — It  Is  not  necessary  that 
board  of  supervisors  should  cause  road  to 
be  recorded  as  such,  to  render  strip  of  land 
dedicated  to  public  as  public  road  legal 
public  highway. — Blood  vs.  Woods,  96  CaL 
78,  87,  80  Pac.  Rep.  129. 

27.  Revocation. — ^Untll  accepted,  dedication, 
whether  by  deed  or  otherwise,  may  be  re- 
voked by  owner  of  land. — San  Francisco  vs. 
Canavan,  42  Cal.  641,  668;  People  vs.  Reed,  81 
CaL  70,  78,  16  Am.  St.  Rep.  22,  22  Pac. 
Rep.  474;  Mills  vs.  Los  Angeles,  90  CaL  522, 
681,  27  Pac.   Rep.   854. 

28.  What  may  be  dedicated. — Cul-de-sac 
may  be  dedicated  to  public  use. — Stone  vs. 
Brooks,  85  CaL  489,  497,  498;  Smith  vs.  San 
Luis  Obispo,  96  CaL  468,  469,  80  Pac  Rep. 
691. 

29.  Same — Toll-bridge,  like  toll-road.  Is 
dedicated  by  builder  to  use  of  public,  and 
becomes  public  highway.  Upon  expiration 
of  term  of  franchise,  or  upon  abandonment 
of  its  use,  public  has  free  use  thereof. — 
Sears  vs.  Tuolumne  Co.,  182  CaL  167,  169, 
170,  64  Pac.  Rep.  270. 

SO.  'a»RBSCRIPTION»  Is  not  term  strictly 
applicable  to  right  acquired  by  public  by 
use  of  way  for  any  period  of  time.  The  law 
allows  prescriptions  only  to  supply  place 
of  grants,  and  inasmuch  as  public  cannot 
take  by  grant,  term  "prescription**  In  Its 
strict  sense  has  no  application  to  highways. 
The  true  doctrine  would  seem  to  be  that 
immemorial  use  by  public  is  evidence  of 
dedication. — Bolger  vs.  Foss,  66  Cal.  260, 
251,  8  Pac.  Rep.  871. 

81.  <|,1TB:STI0N  of  fact. — The  question 
of  highway  or  no  highway  was  one  of  fact, 
to  be  passed  upon  as  such  by  court,  and 
was  properly  determined  as  such. — Talt  vs. 
Hall,  71  CaL  149-162,  12  Pac.  Rep.  891; 
Smithers  vs.  Fitch.  82  Cal.  168-168,  22  Pac. 
Rep.  936. 

82.  TITLES  BT  USBR«— The  mere  use  for 
travel  of  vacant  unoccupied  land,'  not  such 
as  to  convey  to  absent  owner  reasonable 
notice  of  claim  In  hostility  to  his  title,  is 
permissive,  and  Insufllclent  to  establish 
public  highway  over  same  by  prescription. 
— ^Watson  vs.  Board  of  Commissioners  of 
Adams  Co.  (Wash.  March  80,  1905),  80  Pac 
Rep.   201. 
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SS.  I<eii8rth  of  lue. — ^The  use  must  be  of 
such  duration  that  public  Interest  and  pri- 
vate right  would  be  materially  impaired  If 
dedication  were  revoked  and  use  by  public 
discontinued. — San  Francisco  vs.  Canavan, 
42  Cal.  641.  653;  Niles  vs.  City  of  Los  An- 
geles, 126  Cal.  672,  677,  68  Pac.  Rep.  190. 

84.  A  use  of  three  years  is  insufficient. — 
Cooper  vs.  Monterey  Co.,  104  CaL  437-439, 
38  Pac.  Rep.  108. 

36.  The  right  in  public  to  use  of  a  road 
arises  by  prescription  or  implied  dedication 
where  public  has  traveled  over  it  with  full 
knowledge  of  landowner,  without  asking 
or  receiving  any  permission  and  without 
objection*  for  period  of  time  beyond  that 
required  by  law  to  bar  right  of  action. — 
Hope  vs.  Barnett,  78  Cal.  9-14,  20  Pac.  Rep. 
245;  Huffman  vs.  Hall,  102  Cal.  26-30,  86 
Pac.  Rep.  417;  Schwerdtle  vs.  County  of 
Placer,  108  Cal.  689,  693.  41  Pac.  Rep.  448; 
Hartley  vs.  Vermillion,  141  Cal.  339-348,  74 
Pac.  Rep.  987;  People  vs.  Myrlng,  144  Cal. 
361-364.  77  Pac.  Rep.  976;  City  of  Seattle 
vs.  Smlthers  (Wash.  Feb.  20.  1903),  79  Paa 
Rep.    616. 

36.  The  use  by  public  of  road,  laid  out, 
graded,  and  kept  in  repair  by  road  overseer 
for  ten  years,  without  objection  by  owner 
of  land  over  which  it  runs,  is  sufficient 
proof  that  such  road  is  public  highway, 
although  land  was  never  condemned  for 
such  use. — Babcock  vs.  Welch,  71  Cal.  400, 
402,  12  Pac.  Rep.  837;  Patterson  vs.  Munyan, 
93  Cal.  128,  131,  29  Pac.  Rep.  260. 

87.  Occasional  travel  on  road  across  gov- 
ernment land,  which  has  never  been  laid 
out,    recorded,    or   worked    as   public   road. 


will  not  constitute  it  highway. — Sutton  vs. 
Nicolaisen  (CaL  May  1,  1896),  44  Pac  Rep. 
806. 


Statute  as  to  effect  of  lurfBg. — ^Th^ 
provision  of  9  2619  in  code  of  1872  that  "All 
roads  used  as  such  for  a  period  of  more 
than  five  years  are  highways,"  is  more  than 
declaratory  law  to  effect  that  fact  of  use 
of  road  as  public  road  for  more  than  five 
years  shall  be  evidence,  prima  facie  or 
conclusive,  of  dedication  by  owners  of  land 
through  which  it  runs.  It  is  in  nature  of 
statute  of  limitations,  which  gives  to  pub- 
lic right  to  use  road  as  highway,  in  ease 
it  has  been  so  used. — Bolger  vs.  Foss,  €» 
Cal.  250.  251,  8  Pac.  Rep.  871. 

89.  Same — ^Validity  of  statutes  fixing 
period  when  roads  used  by  public  shall  be- 
come highways  has  not  been  doubted-  Af- 
ter such  use  right  of  public  to  continue  to 
use  them  as  public  road  is  fixed  and  estab- 
lished.— Bolger  vs.  Foss.  66  Cal.  260.  251,  t 
Pao.  Rep.  871. 

4MI.  Same — Vnlatemipted  use  by  the  pub- 
lic for  12  or  14  years  of  a  way,  formerly 
used  as  race-track  and  connected  at  both 
ends  with  public  roads,  makes  it  public 
highway. — Bequette  vs.  Patterson,  104  Cal. 
282-284.  87  Paa  Rep.  917. 

41.  Use  most  be  adTcme. — ^Wliere  dedica- 
tion is  sought  to  be  established  by  proof  of 
user,  it  must  appear  that  such  user  was 
with  knowledge  of  owner,  and  with  his  con- 
sent, or  without  objection  on  his  part- 
Hope  vs.  Barnett,  78  Cal.  9.  14,  20  Pac.  Rep. 
246;  Huffman  vs.  Hall,  102  Cal.  26.  30,  $S 
Pac.   Rep.   417. 


§  2619.  EXPIRATION  OF  HIGHWAYS.  Whenever  the  franchise  for  any 
toll-bridge,  trail,  turnpike,  plank  or  common  wagon-road  has  expired  by  lim- 
itation or  non-user,  such  bridge,  trail,  turnpike,  plank  or  common  wagon-road 
becomes  a  free  public  highway ;  and  no  claim  shall  be  valid  against  the  public 
for  right  of  way,  or  for  the  land,  or  material  comprising  such  bridge,  trail, 
turnpike,  plank  or  common  wagon-road.  All  public  highways,  once  established, 
shall  continue  to  be  public  highways  until  abandoned  by  order  of  the  board  of 
supervisors  of  the  county  in  which  they  are  situated,  or  by  operation  of  law, 
or  judgment  of  a  court  of  competent  jurisdiction. 

Hfstory:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  6. 


1.  Applied,  cited,  construed,  referred  to. 
2,  3.  Construed. 

4.  Abandonment    of    franchise    is    shown, 

when. 

5.  Same — ^By  limitation. 

6.  Same — By  operation  of  law. 

7.  Same — Implied,  when. 

8.  Certiorari  is  proper  remedy,  when. 

9.  No  compensation  for  owner,  when. 

10.  Same— In  case  of  toll-bridge. 

11.  Right  of  way  may  be  terminated,  when. 

12.  Roads  within  congressional  grant  are  not 

under  jurisdiction  of  supervisors. 

1.  APPL.IBD,  CITED,  CONSTRUED,  RE- 
FERRED  TO,  etc..  In;  Bolgrer  vs.  Foss,  65 
Cal.    260,    261,    8    Pac.    Rep.    871    (construed 


as  It  existed  In  code  of  1872);  Babcock  ▼& 
Welch,  71  Cal.  400,  402,  12  Pac.  Rep.  S37 
(cited);  Hope  vs.  Barnett,  78  Cal.  9.  14,  20 
Pac.  Rep.  245  (referred  to);  Gloster  va 
Wade,  78  Cal.  407,  408.  21  Pac.  Rep.  « 
(referred  to);  People  vs.  Davidson,  7» 
CaL  166.  170,  21  Pac.  Rep.  538  (applied): 
Welch  vs.  County  of  Plumas,  80  Oil- 
838,  842,  22  Pac.  Rep.  264  (referred  to); 
McRose  vs.  Bottyer,  81  Cal.  122,  124,  22 
Pac.  Rep.  893  (construed);  Smlthers  ▼>• 
Fitch,  82  Cal.  163,  167,  22  Pac.  Rep.  9S5 
(referred  to);  Yosemlte  Stagrc  &  T.  Co.  vs- 
Dunn,  83  Cal.  264,  267,  28  Pac  Rep.  W 
(referred  to);  Keena  vs.  Board  of  Sup«'" 
visors,  89  Cal.  11,  18,  14,  26  Pac  Rep.  81^ 
(construed);  Plummer  vs.  Sheldon,  94  CaL 
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533,  539,  2»  Pac.  Rep.  947  (cited);  Blood  vs. 
Woods,  95  Cal.  78,  88.  80  Pac.  Rep.  129 
(applied);  Kellett  vs.  Clayton,  99  Cal.  210. 
213.  88  Pac.  Rep.  885  (cited);  City  of  Mon- 
terey vs.  Malarin,  99  Cal.  290.  298,  88  Paa 
Rep.  840  (referred  to);  HufTman  vs.  Hall, 
102  Cal.  26.  29,  80.  81.  82,  87.  86  Pac.  Rep. 
417  (construed  and  history  of  section  griven 
and  Oloster  vs.  Wade,  supra,  overruled); 
People  vs.  County  of  Marin,  108  Cal.  223. 
230.  87  Pac  Rep.  203,  86  L.  R.  A.  669  (re- 
ferred to);  Cooper  vs.  Monterey  Co.,  104 
CaL  487.  439,  88  Pac.  Rep.  106  (origrfnal  sec- 
tion referred  to);  Schwerdtle  vs.  County  of 
Placer,  108  Cal.  689,  594,  596.  41  Pac.  Rep. 
448  (referred  to);  Sutton  vs.  Nicolalsen  (Cal. 

Hay  1,  1896).  44  Pac.  Rep.  805   (referred  to 

and  construed);   People   ex   rel.  Waugh   vs. 

Auburn  &  Yankee  Jim's  T.  Co..  122  Cal.  836. 

338,  55  Pac  Rep.  10  (referred  to);  Sears  vs. 

Tuolumne   Co.,    182    Cal.    167.    170.    171,    172, 

64   Pac   Rep.    270    (construed);    People    vs. 

Myrinsr,  144  Cal.   351.   354.  77  Pac.  Rep.   975 

(cited). 

2.  CONSTRUED. — A  pablle  lilffhway  laid 
out  or  erected  as  such  by  the  public,  or  if 
laid  out  or  erected  by  others,  dedicated  or 
abandoned  to  the  public,  continues  to  exist 
until  it  is  vacated  or  abandoned  by  order 
of  board  of  county  in  which  it  Is  situated, 
or  by  operation  of  law,  or  by  Judgment  of 
court  of  competent  Jurisdiction. — Bolger  vs. 
Fobs,  65  Cal.  250,  8  Pac.  Rep.  871;  Babcock 
va  Welch,  71  Cal.  400,  402,  12  Pac.  Rep. 
337;  Plummer  vs.  Sheldon,  94  Cal.  533-539. 
29  Pac  Rep.   947. 

8.  So  also  where,  after  condemnation  of 
locus  in  quo,  by  mistake  road  was  located 
and  opened  across  other  land  and  used 
by  the  public  for  about  ten  years  without 
objection  on  part  of  owner  of  land. — Bab- 
cock vs.  Welch,  71  Cal.  400-402,  12  Pac. 
Rep.  887. 

4.     ABANDOHTMENT    OF    FRANCHISE    Is 

shown  by  failure  to  rebuild  toll-brldgre, 
burned  during  term  of  franchise,  for  more 
than  six  years,  or  to  manifest  any  Intention 
80  to  do. — Sears  vs.  Tuolumne  Co.,  182  Cal. 
167.  172,  64   Pac   Rep.   270. 


ft»     By  llmltatloii  franchise  expired  In  20 

years,  and  road  became  a  free  public  high- 
way.— Blood  vs.  Woods,  95  Cal.  78-83,  30 
Pac  Rep.  129. 

C  By  opemtloB  of  law  cannot  be  pre- 
sumed after  non-user  for  period  of  less 
than  five  years. — McRose  vs.  Bottyer,  81 
Cal.  122.  126.  22  Pac.  Rep.  898. 

7.  Implied,  -when, — ^Upon  construction  of 
new  road  by  board  to  take  place  of  an  old 
one,  general  route  and  termini  being:  same, 
it  is  Implied  that  old  road  Is  abandoned  and 
ceases  to  exist  as  highway. — People  vs. 
Goodwin,  136  Cal.  455.  458.  69  Pac.  Rep. 
86. 

8.  CERTIORARI  IS  THE  PROPER  REM- 
EDY to  annul  an  order  vacating  previous 
order  abandoning  road,  and  re-establishing 
highway,  without  proceedings  for  condem- 
nation as  compensation  to  owners. — Keena 
vs.  Board  of  Supervisors,  89  Cal.  11.  14.  26 
Pac.   Rep.    615. 

•.     NO   COMPENSATION  FOR   OTVNER 

The  owner  of  toll-road  whose  franchise  has 
expired  is  entitled  to  no  compensation  for 
his  interest  In  it,  he,  as  owner  of  land, 
having  constructed  and  opened  such  road 
for  use  of  public,  and  public  having  con- 
tinuously used  It  and  paid  toll  therefor. — 
People  vs.  Davidson,  79  Cal.  166,  170,  21 
Pac.  Rep.  538. 

10.  So  In  ease  of  toll-bridge. — Sears  vs. 
Tuolumne  Co.,  132  Cal.  167-172,  64  Pac.  Rep 
270. 

11.  RIGHT  OF  W^AT  MAT  BE  TER- 
MINATED by  expiration  or  non-user  of 
franchise. — Welch  vs.  County  of  Plumas,  80 
Cal.  838.  341,  22  Pac  Rep.  254. 

12.  ROADS  WITHIN  THE  GRANT  BY 
ACT  OF  CONGRESS  to  this  state  of  Yo- 
semite  Valley  and  Mariposa  Big  Tree  Grove, 
do  not  fall  within  jurisdiction  of  board  of 
supervisors,  or  become  free  public  high- 
ways by  expiration  of  first  ten-year  lease, 
by  operation  of  this  section. — Yosemito 
Stage  &  T.  Co.  vs.  Dunn.  83  Cal.  264,  267.  23 
Pac.  Rep.  69. 


§  2620.  WIDTH  OP  HIGHWAYS.  The  width  of  all  public  highways,  ex- 
cept bridges,  alleys,  and  lanes,  and  trails,  shall  be  at  least  forty  feet.  The 
width  of  all  private  highways  and  by-roads,  except  bridges,  shall  be  at  least 
twenty  feet ;  provided,  however,  that  nothing  in  this  act  shall  be  so  construed 
as  to  increase  or  diminish  the  width  of  either  kind  of  highways  already  estab- 
lished or  used  as  such. 

Hfttory:    Enacted  February  28,  3883,  Stats,  and  Amdts.  1883,  p.  b. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Coostrued — Boards  of  supervisors  have  dis- 

cretion. 

3.  Width  of  dedicated  highway. 

1*  APPLIBD,  GITBD,  CONSTRUBD,  RES- 
*T2RRED  TO,  etc.  In:  Myers  va.  Dauben- 
Wss.  84  Cal.  1,  6.  23  Pac.  Rep.  1027  (applied); 
People  ex  rel.  Mariposa  Co.  vs.  Counts,  89 
^al  15,  19.  26  Pac.  Rep.  612  (cited);  Coxnp- 
Pol.  C. — to 


ton  vs.  Carr.  126  Cal.  679,  681,  69  Pac.  Rep. 
29    (cited). 

2.  CONSTRUED. — Board  of  siiper^'iaorfi 
have  diMcretloB  to  make  road  60  feet  wide. 
— Humboldt  Co.  vs.  Dlnamore,  75  Cal.  604, 
609,  17  Pac.  Rep.  710. 

8.     WIDTH   OF  DEDICATED   HIOHTirAY. 

— Where  width  of  all  hlgrhways  Is  fixed  by 
statute  It  has  been  said  that  dedication  to 
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purpose  of  highway  will  be  presumed  to  Rep.  203,  26  U  R.  A.  669.  See  Humboldt 
be  width  fixed  by  statute. — People  vs.  Co.  vs.  Dinsmore,  76  Cat  604»  17  Pac  Rep. 
County  of  Marin,  103  Cal.  228,  231,  37  Pao.       710. 

§  2621.  VACATION  OF  HIGHWAYS.  A  road  laid  out  and  worked,  and 
used  as  provided  in  this  chapter,  shall  not  be  vacated  or  cease  to  be  a  highway 
until  so  ordered  by  the  board  of  supervisors  of  the  county  in  which  said  road 
may  be  located;  and  no  route  of  travel  used  by  one  or  more  persons  over 
another's  land,  shall  hereafter  become  a  public  road  or  byway  by  use,  or  unti! 
so  declared  by  the  board  of  supervisors  or  by  dedication  by  the  owner  of  the 
land  affected. 

r 

Hrstory:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  pp.  6-7. 

1.  Applied,  cited,  construed,  referred  to.  TO  STATB,  strictly  speaking,  which  holds 

2.  AH  public  highways  belong  to  the  state.  them  for  public  use  subject  to  legrlslatlve 

3.  Statute  is  binding  upon  state.  control.     In  this  commonwealth  their  cms- 

1.  APPLIED,  CITBD,  CON9TRUBD,  RB-  ^^^^  and  control,  outside  of  municipal lUes. 
FERRED  TO,  etc..  In:  Babcock  vs.  Welch.  *f«  conflned  to  supervisors  of  several  conn- 
71  Cal.   400.  402.  12  Pac.  Rep.  837   (referred       !*««  *"  ^1»*^?  they  are  located.— People  vs. 

to);   McRose   vs.    Bottyer.   81   Cal.   122.    124,  Z         L.    .Y^^r   \    ^    «!:   "''  "*'  "  ^"• 

22    Pac.    Rep.    893     (construed    with    9  2619  ^^^'  '^''   26  I*.  R.  A.  659. 
ante);   Keena  vs.   Board  of  Supervisors,   89  »•     STATUTE  IS  BINDIIVO  ITPOlf  STATE 

Cal.  11,  14.  26  Pac.  Rep.  615  (construed  with  »»   well   as   individuals.     So   that  upon  ac- 

8  2619  ante);  Patterson  vs.  Munyan.  93  Cal.  qulsitlon  of  land  by  state  over  which  high- 

128,  181,  29  Pac.  Rep.  250   (applied);  Plum-  way  has  been  located  easement  of  highway 

mer   vs.    Sheldon.   94   Cal.   633.   589,    29   Pac.  *»  n^^  merged  In  estate  so  acquired.    Such 

Rep.    947    (applied);    People    vs.    County   of  easement  is  held  by  state  as  represenUtive 

Marin.   103   Cal.   223.   232,   37  Pac.   Rep.   208,  ot  people,  and  It  cannot  be  vacated  or  cease 

26   Lu   R.  A.    669    (referred   to).  to   be   highway   until   so   ordered  by  board 

As  to  vacatlnff  highway,  see  ante  S  2619  o'  supervisors  of  county  in  which  road  majr 

and   note.  be  located. — People  vs.  County  of  Marin.  103 

2.  AL.L    PUBI.IC    HIGHWAYS    BEI.ONO  Cal.  223,  87  Pac.  Rep.  208.  26  L.  R.  A.  659. 

§2622.  RECORD  OF  PROCEEDINOS  RELATINO  TO  ROAD.S  AND 
HIGHWAYS.  The  clerk  of  the  board  of  supervisors  shall  include  in  the  min- 
utes of  the  board  of  supervisors  all  proceedings  of  the  board  relative  to  each 
road  or  road  district,  including  orders  for  laying  out,  altering,  and  openiDg 
roads ;  he  must  also  keep  a  road  register,  in  which  must  be  entered  the  number 
and  name  of  each  public  highway  in  the  county,  a  general  reference  to  its 
terminal  points  and  course,  also  the  date  of  the  filing  of  the  petition  or  other 
papers,  a  memorandum  of  every  subsequent  proceeding  in  reference  to  it,  with 
the  date  thereof,  and  the  folio,  and  the  volume  of  the  minute-book  where  it  is 
recorded. 

History:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  7. 

§  2623.  TITLE  TO  ROADS.  Any  road  laid  out  by  the  board  of  snperyisors 
as  provided  in  this  chapter,  or  used  and  worked  as  therein  provided,  shall  not 
be  vacated  or  cease  to  be  a  highway  until  so  ordered  by  said  board ;  and  each 
county  shall  be  deemed  to  have  acquired  title  to  any  road  opened  over  any 
land  in  conformity  to  any  order  made  by  its  board  of  supervisors  pursuant  to 
this  chapter  after  one  year  shall  have  elapsed  from  the  time  of  making  the 
order  opening  the  road. 

Hfstory:    Enacted  April  0,  1891,  Stats,  and  Amdts.  1891,  p.  508. 
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AUTICLE  IL 

RULES  AND  RESTRICTIONS  RBSPBCTINa  THE  USE   OF  HIGHWAYa 

S  2631.    The  public  easement.  §  2633.    May  plant  trees. 

%  2632.    Adjoining  owner  may  construct  sidewalk.        §§  2634,  2635.     (Repealed.) 

§2631.  THE  PUBLIC  EASEMENT.  By  taking  or  accepting  land  for  a 
highway,  the  public  acquire  only  the  right  of  way,  and  the  incidents  neces- 
sary to  enjoying  and  maintaining  the  same,  subject  to  the  regulations  in  this 
and  the  Civil  Code  provided. 

History:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  7. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Definition  —  Highway   is   nothing   but   an 

easement. 

3.  Same — It  is  an  incorporeal  hereditament. 

4.  Owner  retains  his  right  in  soil. 

5.  Bights  of  public  are  limited. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  In:  Babcock  vs.  Welch, 
71  Cal.  400,  401.  12  Pac.  Rep.  337  (referred 
to);  McRose  vs.  Bottyer,  81  Cal.  122.  125, 
126,  22  Pac  Rep.  393  (referred  to); 
Schwerdtle  vs.  County  of  Placer,  108  Cal. 
589-596,  41  Pac.  Rep.  448  (referred  to); 
Wright  vs.  Austin,  143  Cal.  236,  238,  242, 
101  Am.  St.  Rep.  97.  76  Pac.  Rep.  1023  (con- 
strued). 

2.  DEFIWrnON. — Highway  Is  nothing 
bat  an  caiiement,  comprehending  merely 
right  of  all  Individuals  In  community  to 
paa«  and  repass,  with  incidental  right  In 
public  to  do  all  acts  necessary  to  keep  It 
in  repair, — Smith  vs.  San  Luis  Obispo,  96 
C:al.  463-469,  80  Pac  Rep.  691. 

§2632.    ADJOININO   OWNER  MAT   CONSTRUCT   SEDEWALE.     Any 

owner  or  occupant  of  land  may  construct  a  sidewalk  on  the  highway  along  the 
line  of  his  land,  subject,  however,  to  the  authority  conferred  by  law  on  the 
board  of  supervisors  and  the  commissioners  of  highways;  and  any  person 
using  such  sidewalk  with  mule,  horse,  or  team,  without  permission  of  the  owner, 
is  liable  to  such  owner  or  occupant  in  the  sum  of  five  dollars  for  each  trespass, 
and  for  all  damages  suffered  thereby. 

History:    Enacted  Tebruary  28,  1883,  Stats,  and  Amdts.  1883,  p.  7. 

§  2633.  MAT  PLANT  TREES.  Any  owner  or  occupant  of  land  adjoining 
a  highway  not  less  than  three  rods  wide,  may  plant  trees  in  and  along  said 
hicfhway  on  the  side  contiguous  to  his  land. 

They  must  be  set  in  regular  rows,  at  a  distance  of  at  least  twenty  feet  from 
each  other,  and  not  more  than  six  feet  from  the  boundary  of  the  highway.  If 
the  highway  is  more  than  eighty  feet  wide,  the  row  must  not  be  less  than  six 
nor  more  than  twelve  feet  from  the  boundary  of  the  highway. 

Whoever  wilfully  injures  any  of  them  is  liable  to  the  owner  or  to  the  occu- 
pant for  the  damage  which  is  thereby  sustained ;  provided,  if,  in  the  judgment 
of  the  board  of  supervisors,  the  whole  width  of  such  road  is  needed  for  use  for 
highway  purposes,  the  whole  thereof  may  be  so  used. 

Hfstory:    Enacted  February  28,  1883,   Stats,  and  Amdts.   1883,  p.  7; 
amended  March  9,  1893,  Stats,  and  Amdts.  1893.  p.  113. 


8.     It    1«    an   Incorporeal   hereditament,    a 

servitude  imposed  upon  corporeal  property 
and  not  part  of  it.  It  elves  to  party  in 
whom  way  is  vested  merely  right  to  enjoy 
such  way,  but  no  estate  in  land. — Wood  vs. 
Truckee  T.  Co.,  24  Cal,  474,  487;  San  Fran- 
cisco vs.  Calderwood,  81  Cal.  685,  689,  91 
Am.  Dec.   642. 

4.  OWNER  RETAINS  HIS  RIGHT  in  soil 
over  which  highway  runs  for  all  purposes 
which  are  consistent  with  full  enjoyment 
of  easement  acquired  by  public. — Wright  vs. 
Austin,  143  Cal.  236,  239,  101  Am.  St.  Rep. 
97,  76  Pac.  Rep.  1023. 

6.     RIGHTS     OF     PUBI.IC     I^IMITBD.^A 

public  highway  being  but  an  easement,  by 
taking  and  accepting  same,  public  acquires 
only  right  of  way  and  incidents  necessary 
to  enjoying  and  maintaining  same.  It  does 
not  Include  right  to  bore  or  dig  wells  along 
right  of  way  for  water  to  use  on  said  high- 
way.— Wright  vs.  Austin,  143  Cal,  236,  101 
Am.  St.  Rep.   97,  76   Pac.  Rep.  1023. 


H  2034-2642     (028)     ROAD    DISTRICT — COMMISSIONBRS    AND    OVE31SBURS.  rPt.m* 

§§  2634,  2636.     (Repealed.) 

Hfstory:    Enacted  March  12,  1872;    repealed  February  28,  1883,  Stats, 
and  Amdts.  1883,  p.  5. 

ARTICLE  m. 

POWERS  AND   DUTIES  OP  HIGHWAY  OFFICBRa 

§  2641.    Boad  districts.    Boad  commissioners.  §  2645.  Duties  of  road  commissioners. 

§  2642.    Road  OTerseers,  abolished.  §  2646.  Bids  to  maintain  roads  (repealed). 

§  2643.    Powers     of     supervisors    respecting  §  2647.  Duties  and  powers  of  supenrisors  re- 
roads,  specting  roads. 

S  2643a.  Supervisors  to   protect   from  storm-  §  2648.  (Repealed.) 

waters  and  floods.  §  2649.  (Repealed.) 

S  2644,    Beport  of  labor  on  roads  must  ac-  §  2650.  (Repealed.) 
company  expense  claims. 

§2641.  BOAD  DISTRICTS.  BOAD  COMMISSIONERS.  The  board  fs]  of 
supervisors  of  the  several  comities  shall  divide  their  respective  counties  into 
suitable  road  districts,  and  may  change  the  boundaries  thereof,  and  each  super- 
visor shall  be  ex  officio  road  commissioner  in  his  supervisor  district,  and  shall 
see  that  all  orders  of  the  board  of  supervisors  pertaining  to  the  roads  in  his 
district  are  properly  executed ;  provided,  when  in  any  county  the  members  of 
the  board  of  supervisors  thereof  are  not  elected  by  districts,  it  shall  be  the 
duty  of  such  board,  by  proper  order,  to  be  entered  in  its  records,  to  divide  such 
county  into  supervisor  districts  to  correspond  with  the  number  of  members  of 
such  board,  and  to  assign  to  each  member  thereof  one  of  such  districts,  of 
which  he  shall  be  such  road  commissioner; 

[Payment  for  services.]  When  not  otherwise  provided  by  law,  he  shall  re- 
ceive for  his  services  as  such  road  commissioner  twenty  cents  per  mile,  one 
way,  for  all  distances  actually  traveled  by  him  in  the  performance  of  his  duties; 
provided,  that  he  shall  not,  in  any  one  year,  receive  more  than  three  hundred 
dollars. 

Hrstory:  Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  pp.  7-8; 
amended  March  9,  1887,  Stats,  and  Amdts.  1886-7,  pp.  77-78;  March  31, 
1891,  Stats,  and  Amdts.  1891,  p.  474;  March  9,  1893,  Stats,  and  Amdts. 
1893,  p.  113. 

1.  Applied,  cited,  construed,  referred  to.  Cal.  621,  623,  624.  69  Pac  Rep.  118  (referred 

2.  aaim  of  supervisor  as  such.  to) :    Miller   vs.    County   of   Kern,   187  CaL 

3.  Same— Compensation  of  supervisor.  516,  518,  70  Pac  Rep.  649   (referred  to). 

4.  Object  of  law,    what.  2.     Claim   of   supervisor   as   saeh  and  as 

„   ^      .^   ,            ^       .        ^         .  ^^  ^^  officio  road  commissioner  should  be  paid 

1.     Appll^f,  cited,  co"t'«;*;  '^Jcrred  to.  ^^^^   ^             fund.-WhIte   vs.   Hayden.  126 

etc..  In:  Tehama  Co.   vs.  Bryan,   68   Cal.   57.  p  .    g^-     -^  p        _, 

67.  8  Pac.  Hep.  673  (construed):  Wristen  vs.  ^^^-  ^"'  ^*  ^*^-  ^^^'  ^"• 

Donlan,    79    Cal.    472.    474,    21    Pac.    Rep.    868  »•    Compensation  of  supervisor.— A  super- 

(refcrred    to);    Splivalo   vs.    Bryan.    102   Cal.  visor,  while  acting  as  road  commissioner.  I« 

403     404,    36    Pac.    Rep.    780    (referred    to);  entitled   for   his   services   as   such  commia- 

Ellls      vs.      Tulare      Co.       (Cal.      Ap.ril      7,  sloner  to  compensation  provided  for  sup«r- 

1896)      44     Pac.     Rep.     575     (referred     to);  visor.— Ellis    vs.    Tulare   Co.    (Cal.   April  7. 

Myers    vs.    Nelson    (Cal.    May    1.    1896),    44  18»«).  4*  Pac.  Rep.  675;  White  vs.  Hayden. 

Pac.  Rep.  801.  802   (cited);  Sudy  vs.  Colusa  126  Cal.  621-623,  627,  69  Paa  Rep.  118. 

Co.    (Cal.   May   27.   1896).    45   Pac.   Rep.   166,  4.     Objeet  of  law  Is  to  establish  uniform 

167    (referred    to   and    applied);     Davis    vs.  system   governing  highways   of  state.— Te- 

Post.    125    Cal.    210,    211.    212.    57    Pac.    Rep.  hama  Co.  vs.  Bryan,  68  Cal.   67,  67,  8  Pac 

901    (referred    to);   White   vs.    Hayden,    126  Rep.    678. 

§2642.  BOAD  OVERSEERS^  ABOLISHED.  From  and  after  the  Monday 
following  the  first  day  of  January,  A.  D.  eighteen  hundred  and  ninety-three, 
the  office  of  road  overseer  shall  be  abolished ;  provided,  that  whenever  in  this 
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eode  the  words  ''road  overseer"  occurs  they  shall  be  taken  and  construed  so 
as  to  read  ''road  commissioner." 

History:  Enacted  February  28,  1883,  Stata.  and  Amdts.  1883,  p.  8; 
amended  March  12,  1885,  Stats,  and  Amdts.  1884-5,  pp.  94-95;  March  9, 
1887,  Stats,  and  Amdts.  1886-7,  p.  78;  March  31,  1891,  Stats,  and  Amdts. 
1S91,  p.  474. 

Appl«^     citedt     «M>]istraedy     referred     to,  Colusa  Co.  (Cal.  May  27.  1890),  46  Pac.  Rep. 

etc.  In:   Davisson  vs.  Board  of  Supervisors,  166,  167    (referred   to  and  applied);    White 

70   Cal.    612,   11    Pac    Rep.    680    (construing  vs.  Hayden,  126  Cal.  621,  624,  60  Pac  Rep. 

section    as    amended    in    1883);      Ludy    vs.  118  (referred  to). 

§2643.  POWERS  OF  SUPEBVISOBS  RESPECTING  BOADS.  The  boards 
of  supervisors  of  the  several  counties  of  the  state  shall  have  general  super- 
vision over  the  roads  within  their  respective  counties.  They  must  by  proper 
order: 

1.  Cause  to  be  surveyed,  viewed,  laid  out,  recorded,  opened,  and  worked, 
such  highways  as  are  necessary  to  public  convenience,  as  in  this  chapter  pro- 
vided. 

2.  Cause  to  be  recorded  as  highways  all  highways  which  have  become  such 
by  usage,  dedication  or  abandonment  to  the  public,  or  by  any  other  means 
provided  by  law,  and  to  prepare  and  record  proper  deeds  and  titles  thereto. 

3.  Abolish  or  abandon  such  as  are  not  necessary. 

4.  Acquire  the  right  of  way  over  private  property  for  the  use  of  public  high- 
ways, and  for  that  purpose  require  the  district  attorney  to  institute  proceed- 
ings, under  title  seven,  part  three,  of  the  Code  of  Civil  Procedure,  and  to  pay 
therefor  from  the  general  road  fund  or  the  district  road  fund  of  the  county. 

5.  Levy  a  prop^ly  tax  for  road  purposes. 

6.  Cause  to  be  erected  and  maintained,  at  the  intersections  and  crossings  of 
highways,  guide-posts  properly  inscribed. 

7.  Cause  the  road-tax  collected  each  year  to  be  apportioned  to  the  several 
road  districts  entitled  thereto,  and  kept  by  the  county  treasurer  in  separate 
funds. 

8.  Audit  all  claims  on  the  funds  set  apart  for  highway  purposes,  and  specify 
the  fund,  or  funds,  from  which  the  whole  or  any  part  of  any  claim,  or  claims, 
must  be  paid. 

9.  [Establish  gates.]  In  their  discretion,  they  may  provide  for  the  estab- 
lishment of  gates  on  the  public  highways,  in  certain  cases,  to  avoid  the  neces- 
sity of  building  road  fences,  and  prescribe  rules  and  regulations  for  closing  the 
same,  and  penalties  for  violating  said  rules ;  provided,  that  the  expense  for  the 
erection  and  maintenance  of  such  gates  shall  in  all  cases  be  borne  by  the  party 
or  parties  for  whose  immediate  benefit  the  same  shall  be  ordered. 

10.  [Sprinkle  roads  with  oil  or  v^ter.]  For  the  purpose  of  sprinkling  the 
roads  in  any  part  of  the  county  with  oil  or  water,  the  board  of  supervisors  may 
erect  and  maintain  waterworks  and  oil  tanks  and  reservoirs,  and  for  such 
purposes  may  purchase  or  lease  real  or  personal  property.  The  costs  of  such 
waterworks,  oil  tanks  and  reservoirs  and  the  sprinkling  of  said  roads  with  oil 
or  water  may  be  charged  to  the  general  county  fund,  the  general  road  fund, 
or  the  district  fund  of  the  district  or  districts  benefited. 

[New  roads  may  be  paid  for  out  of  general  fund.]  Whenever  it  is  deter- 
mined by  a  two-thirds  vote  of  the  board  of  supervisors  of  any  county  that  the 


51648  (680)  8URVBYOR*a  BSTIMATB— ADVKRTISBMBNT  FOR  BIDS.  CPL  UI. 

public  convenience  and  necessity  demands  the  acquisition  or  construction  of 
a  road  in  excess  of  three  miles  in  length  the  cost  of  which  will  be  too  great  to 
pay  out  of  any  of  the  road  funds  of  the  county  the  board  of  supervisors  may  by 
a  resolution  passed  by  a  two-thirds  vote  of  the  board  of  supervisors  determine 
to  acquire  or  construct  such  road  and  thereafter  may  proceed  to  acquire  or 
construct  such  road  and  if  the  cost  of  such  road  when  constructed  shall  exceed 
five  thousand  dollars,  such  cost  may  be  charged  to  the  general  county  fund, 
the  general  road  fund  or  the  district  fund  of  the  district  or  districts  benefited. 

11.  [County  surveyor  to  submit  estimates  of  costs.]  Whenever  it  shall  be 
determined  that  any  grading,  graveling,  macadamizing,  ditching,  sprinkling,  or 
other  work  upon  highways  is  necessary,  and  is  to  be  done,  and  where  the 
estimated  cost  of  such  work  amounts  to  three  hundred  dollars,  the  board  of 
supervisors  must,  by  proper  order,  direct  the  county  surveyor  to  make  definite 
surveys  of  the  proposed  work,  and  to  prepare  profiles  and  cross-sections 
thereof,  and  to  submit  the  same  with  the  estimate  of  the  amount  or  amounts 
of  work  to  be  done,  and  cost  thereof,  and  with  specifications  thereof.  Said 
report  shall  be  prepared  in  duplicate,  one  copy  to  be  filed  in  the  surveyor's 
office,  and  the  other  to  be  filed  with  the  clerk  of  the  board  of  supervisors. 

[Board  must  advertise  for  bids.]  The  board  upon  receipt  of  such  report 
must  advertise  for  bids  for  the  performance  of  the  work  specified.  Such  ad- 
vertisement for  bids  must  be  published  for  two  weeks  in  two  newspapers,  one 
published  at  the  county  seat  and  the  other  at  a  point  nearest  the  proposed  work. 

[Form  of  advertisement.]  Such  advertisement  must  be  in  the  following 
form : 

"Office  of  the  clerk  of  the  board  of  supervisors, 

" County, ,  190—. 

Sealed  bids  will  be  received  by  the  clerk  of  the  board  of  supervisors  of 
County,  at  his  office,  until o'clock  — m., , ^  190 — ,  for , 


K 


on y  in district,  in County. 

**  Specifications  for  this  work  are  on  file  in  the  office  of  the  said  board,  to 
which  bidders  are  hereby  referred, 

it 


*' Clerk  of  the  board  of  supervisors  of  the  county  of 


>» 


[Notice  must  be  posted.]  And  such  advertisement  must  also  be  posted,  for 
at  least  two  weeks  prior  to  the  opening  of  the  bids  for  the  proposed  work,  in 
three  conspicuous  places  in  the  district  or  districts  in  which  the  proposed  work 
lies,  and  one  at  the  site  of  the  proposed  work.  Bids  must  be  inclosed  in 
sealed  envelope,  addressed  to  the  clerk  of  the  board  of  supervisors,  and  must 

be  indorsed,  **Bids  for ,*'  and  must  be  delivered  to  said  clerk  prior  to  the 

hour  specified  in  the  advertisement.  The  board  shall. publicly  open  and  read 
such  bids  as  may  be  submitted,  and  must  award  the  contract  for  the  work  to 
the  lowest  bidder ;  unless  it  shall  appear  to  the  board  that  the  bids  are  too 
high,  and  the  work  can  be  done  more  cheaply  by  day  labor,  in  which  case  the 
bids  must  be  rejected,  and  the    . 

Work  ordered  done  by  the  road  commissioner,  or  commissioners,  in  whose 
district  or  districts,  the  work  may  be  situated.  In  case  the  work  shall  be  let 
by  contract, 


Ttt.  Yl,  eb.  Ill  nris  III.] 


FAYMBNTa    FOB    WORK— SIOB-PATHS. 


(631) 


|2e48 


Hcmthly  or  quarterly  payments  may  be  made  thereon  upon  the  receipt  of  a 
certified  estimate  by  the  county  surveyor  of  the  amount  of  work  done  during 
the  preceding  month  or  quarter,  to  the  extent  of  seventy-five  per  cent  of  the 
value  of  said  work,  the  remaining  twenty-five  per  cent  being  due  on  the  com- 
pletion of  the  work. 

The  services  of  the  surveyor  in  making  such  partial  estimates  must  be  paid 
for  by  the  contractor.  Upon  the  completion  of  the  work,  the  county  surveyor 
must  examine  the  same,  and  if  completed  in  accordance  with  the  specifications 
thereof,  he  must  submit  to  the  board  of  supervisors  a  certificate  over  his  sig- 
nature and  official  seal  to  the  effect  that  such  work  by  the  contractor  therefor 
has  been  completed  in  accordance  with  the  specifications  therefor,  and  recom- 
mending its  acceptance.  The  board  shall  thereupon  audit  the  same  and  direct 
its  payment  out  of  the  proper  fund,  or  funds. 

12.  [Side-paths.]  In  their  discretion,  they  may  set  apart  on  any  public  road 
or  highway  a  strip  of  land,  not  exceeding  six  feet  in  width,  for  a  side-path ; 
and  make  an  order  designating  the  width  of  such  path  and  cause  the  lines 
separating  the  path  from  the  road  to  be  located  and  marked  by  stakes  or  posts, 
placed  at  such  distances  apart  as  they  shall  deem  proper.  After  said  path  has 
been  set  apart,  and  the  lines  separating  the  same  from  the  road  has  been  located 
and  marked,  as  aforesaid,  the  use  of  the  same  is  hereby  restricted  to  pedestrians 
and  riders  of  bicycles,  and  other  vehicles  propelled  solely  by  the  power  of  the 
rider. 

The  expense  of  erecting  and  majntaining  such  path  may  be  charged  to  the 
general  county  fund,  the  general  road  fund,  and  the  district  fund  of  the  district 
or  districts  benefited. 

History:  Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  pp.  8-9; 
amended  March  31,  1891,  Stats,  and  Amdts.  1891,  pp.  474-476;  March  9, 
1893,  Stats,  and  Amdts.  1893,  pp.  114-115;  March  31,  1897,  Stats,  and 
Amdts.  1897,  pp.  248-250;  March  23,  1901,  Stats  and  Amdts.  1900-1, 
pp.  661-663;    March  2,  1903,  Stats,  and  Amdts.  1903,  pp.  70-73. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Constnied. 

3.  Advertising  for  bids. 

4.  Duties  of  board. 

5,6.  Jurisdiction  of  board. 

7.  Necessity  of  new  road  is  matter  for  de- 

termination by  board. 

8.  Petition  for  writ  of  mandate  is  insuf- 

ficient, where. 

9.  Same — Petition    must    aUege    road    not 

abandoned. 
10.  Road  overseer  is  a  necessary  party. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Babcock  vs.  Welch, 
71  Cal.  400,  403,  12  Pac.  Rep.  337  (referred 
to);  Welch  vs.  County  of  Plumas,  80  Cal. 
33S,  341,  342,  22  Pac.  Rep.  ^54  (construed); 
Keena  vs.  Board  of  Supervisors,  89  Cal.  11, 
13.  14,  26  Pac.  Rep.  615  (construed  with 
12619  ante);  Peck  vs.  Board  of  Supervisors, 
90  Cal.  384,  385,  27  Pac.  Rep.  301  (referred 
to);  Freshour  vs.  Hlhn,  99  Cal.  443,  446,  34 
Pac.  Rep.  87  (applied);  Splivalo  vs.  Bryan, 
102  Cal.  403,  404,  36  Pac.  Rep.  780  (construed 
with  other  sections);  Ludy  vs.  Colusa  Co. 
(Cal.  May  27,  1896),  45  Pac.  Rep.  166.  167 
(referred  to  and  applied);  White  vs.  Hay- 
den,    126    Cal.    621,    626,    69    Pac.    Rep.    118 


(referred  to);  Wright  vs.  Austin,  143  Cal. 
236,  241.  101  Am.  St.  Rep.  97,  76  Pac.  Rep. 
1023    (referred    to). 

2.  CONSTRUED. — <<Proper  ordinance"  as 
used  means  no  more  than  a  proper  order. — 
Keena  vs.  Board  of  Supervisors,  89  Cal.  11, 
14,  26  Pac.  Rep.  616. 

8.  ADVERTISING  FOR  BIDS  for  work 
on  highways  provided  for  in  subd.  11  of 
this  section  Is  in  discretion  of  board  of 
supervisors;  but  when  in  their  discretion 
they  advertise  for  bids,  contract  must  be 
let  to  lowest  possible  bidder. — Splivalo  vs. 
Bryan.  102  Cal.  403,  404,  36  Pac.  Rep.  780. 

4.  DUTIES  OF  BOARD.— A  right  of  way 
for  wagon-road  may  be  terminated  by  for- 
feiture for  abuse  of  franchise  In  collecting 
Illegal  toils;  by  condemnation,  or  purchase 
by  county,  or  by  expiration  or  non-user  of 
franchise;  but  in  any  of  these  events, 
board  of  supervisors  is  required  by  proper 
ordinance  to  either  cause  road  to  be  re- 
corded as  highway  free  to  public,  or  if  not 
necessary  for  use  of  public,  to  abolish  or 
discontinue  It. — Welch  vs.  County  of 
Plumas,  80  Cal.  338,  341,  842,  22  Pac.  Rep. 
254. 

5.  JURISDICTION    OF    BOARDS.  —  Have 
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only  siicli  JarUi diction  and  general  Buper- 
vision  over  roads  within  their  respective 
counties  as  is  given  them  by  this  section. — 
Babcock  vs.  Welch,  71  Cal.  400,  403,  12  Pac 
Rep.  337. 

6.  Have  no  jurisdiction  of  proceeding  to 
correct  mistake  in  view  and  survey  of  pub- 
lic road  which  has  become  highway,  except 
by  proceeding  under  this  code  to  alter  or 
change  road. — Babcock  vs.  Welch,  71  CaL 
400,  403,  12  Pac.  Rep.  837. 

7.  NECESSITY  FOR  NEW  ROAD  and  its 

location  is  matter  for  determination  by 
board  and  not  by  court. — County  of  Sis- 
kiyou vs.  Gamlich,  110  Cal.  94,  98,  100,  42 
Pac.  Rep.  468;  County  of  San  Mateo  vs. 
Coburn,  130  Cal.  631,  636,  63  Pac.  Rep.  78, 
621. 

8.  PETITION  FOR  WRIT  OF  MANDATE 

to  compel  keeping  of  road  free  from  ob- 
struction and  In  repair  is  Insufflcient  where 


it  omits  to  state  that  attention  of  road 
commissioner  or  road  overseer  had  been 
called  to  alleged  obstruction,  or  that  either 
of  them  had  ever  been  asked  to  have  it 
removed. — Peck  vs.  Board  of  Supervisors, 
90  Cal.  384,  385,  27  Pac.  Rep.  301. 

0.  PctltloB  maiit  allearc  road  not  ataa- 
doned. — A  petition  for  writ  of  mandate  to 
compel  board  of  supervisors  to  clear  oflT 
obstructions  and  keep  in  repair  road  of 
county,  is  fatally  defective  if  it  fails  to 
show  that  such  road  has  not  been  aban- 
doned and  discontinued  by  board. — Peck  vs. 
Board  of  Supervisors,  90  CaL  384,  385,  27 
Pac.  Rep.  801. 

10.  ROAD  OTERSBER  IS  NECESSARY 
PARTY  to  petition  for  writ  of  mandate  to 
compel  keeping  of  road  free  from  obstruc- 
tions and  in  good  repair. — Peck  vs.  Board 
of  Supervisors,  90  Cal.  384,  386,  27  Pac.  Rep. 
801. 


§  2643a.  SUPE&VISOBS  TO  PEOTECT  TBOM  8T0BM-WATEES  AND 
FIX)ODS.  "Whenever  any  public  road  or  highway  is  in  danger  of  being  dam- 
aged by  storm-waters  or  floods  on  the  same,  the  board  of  supervisors  shall 
adopt  such  measures  as  may  be  necessary  to  prevent  such  damage,  and  may,  hj 
ordinance,  establish  a  district,  adopt  a  general  plan  of  protection  from  storm- 
waters  and  floods  therein,  and  may  cause  a  part  or  all  of  the  road-taxes  col- 
lected in  such  district  to  be  apportioned  to  a  fund  and  expended  for  sneh 
purpose,  and  they  may  also  apportion  to  such  fund  and  expend  for  snch 
purpose  an  amount  not  exceeding  ten  per  centum  of  the  general  road  fond 
of  the  county,  or  they  may  at  the  time  of  levying  taxes  for  general  county 
purposes 

Levy  a  special  tax  for  such  purpose,  not  exceeding  fifty  cents  on  each  one 
hundred  dollars  of  the  taxable  property  in  the  district  as  shown  by  the  last 
assessment-roll,  but  no  such  special  tax  shall  be  levied  upon  any  district  until 
the  proposition  to  levy  the  same  has  been  submitted  to  the  qualified  electors 
of  the  district  and  received  a  majority  of  all  the  legal  votes  cast  on  said 
proposition. 

Hrstory:     Enacted  March  3,   1903,  Stats,  and  Ajndts.   1903,   p.   80. 

§2644.  REPORT  OF  LABOR  ON  ROADS  MUST  ACCOMPANT  EX- 
PENSE CLAIMS.  No  claim  for  labor  performed  in  any  road  district  shall  be 
allowed  by  the  board  of  supervisors  unless  the  same  be  accompanied  by  a 
report  showing  where  the  labor  was  performed,  the  nature  of  the  same,  and 
the  number  of  animals  and  the  kind  of  implements  used.  But  if  said  labor 
shall  be  performed  under  the  direction  of  a  foreman  or  timekeeper,  said  fore- 
man's or  timekeeper's  report  shall  cover  all  work  performed  under  his  direc- 
tion, and  shall  be  sufficient  to  warrant  the  payment  of  all  claims  for  labor  so 
performed.  The  board  of  supervisors  shall  have  power,  and  it  is  hereby  made 
its  duty,  to  prescribe  rules  and  blank  forms,  not  inconsistent  with  the  laws  of 
this  state,  for  the  making  of  the  reports  herein  required. 

History:  Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  9; 
amended  March  9,  1887,  Stats,  and  Amdts.  1886-7,  p.  78;  repealed  March 
31,  1891,  Stats,  and  Amdts.  1891,  p.  476.  Present  section  enacted  March  31, 
1897,  Stats,  and  Amdts.  1897,  p.  241. 
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§  2646.  DUTIES  OF  BO  AD  COMMISSIONERS.  Road  commissioners,  un- 
der the  direction  and  supervision  and  pursuant  to  orders  of  the  board  of  super- 
visors, must : 

1.  Take  charge  of  the  highways  within  their  respective  districts,  and  shall 
employ  all  men,  teams,  watering  carts,  and  all  help  necessary  to  do  the  work 
in  their  respective  districts  when  the  same  is  not  let  by  contract;  pro- 
vided, that  no  road  commissioners  shall  be  interested,  directly  or  indirectly, 
in  any  contract  or  work  to  be  done  in  the  road  district  under  his  [their]  charge 
and  control. 

2.  Keep  them  clear  from  obstructions,  and  in  good  repair,  and  destroy,  or 
cause  to  be  destroyed,  at  least  once  a  year,  all  thistles,  Mexican  cockleburs,  of 
any  kind,  and  all  noxious  weeds,  growing  or  being  on  any  portion  of  the  public 
highways  or  public  roads  in  their  respective  districts. 

3.  Cause  banks  to  be  graded,  bridges  and  causeways  to  be  made  when  neces- 
sary, keep  the  same  in  good  repair,  and  renew  them  when  destroyed. 

Hrstory:  Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  pp.  9-10; 
amended  March  19,  1889,  Stats,  and  Amdts.  1889,  pp.  339-340;  March  31, 
1891,  Stats,  and  Amdts.  1891,  pp.  476-477;  March  9,  1893,  Stats,  and 
Amdts.  1893,  p.  115. 

L  Applied,  cited,  construed,  referred  to. 

2.  Petition  dismissed,  when. 

3.  Remedy  for  injury  lies  against  whom. 

1.    Applied,  eit«dy  conatmed,  referred  to, 

etc,  in:  Potter  vs.  Fowier,  78  CaL  493.  496, 
II  Pac.  Rep.  118  (referred  to);  Peck  vs. 
Board  of  Supervisors,  90  Cal.  384.  386,  27 
Pac.  Rep.  801  (applied);  Huffman  vs.  Hall, 
102  CaL  28.  88,  86  Pac.  Rep.  417  (referred 
to);  Splivalo  vs.  Bryan,  102  Cal.  408,  404, 
8«  Pac.  Rep.  780  (referred  to);  Ludy  vs. 
Colusa  Co.  (Cal.  July  27,  1896).  41  Pac 
Rep.  300  (construed);  Ellis  vs.  Tulare  Co. 
(Cal.  April  7,  1896),  44  Pac.  Rep.  676.  576 
(referred  to);  Myers  vs.  Nelson  (Cal.  May 
1,  1896),  44  Pac.  Rep.  801,  802  (cited);  Ludy 
va  Colusa  Co.  (Cal.  May  27,  1896),  46  Pac. 
Rep.  166  (construed);  White  vs.  Hayden,  126 
Cal.  621,  624,  626,  69  Pac.  Rep.  118  (referred 
to). 


9»  Petition  dlamlaaed,  when. — Petition 
for  writ  of  mandate  to  county  treasurer  to 
transfer  from  county  creneral  fund  to  par- 
ticular road  district  fund,  should  be  dis- 
missed where  it  fails  to  state  that  work 
done  and  money  expended  by  road  over- 
seer were  for  construction  of  bridges. — Pot- 
ter vs.  Fowzer,  78  Cal.  493,  496,  21  Pac. 
Rep.  118. 

8.  Remedy  for  Injuries  lies  nsatnst 
whom. — ^As  duty  devolves  upon  road  com- 
missioners, under  supervision  of  board,  to 
keep  highways  in  repair,  the  remedy,  if 
any,  for  injuries  arising  from  neglect  there- 
in must  be  sought  either  against  road  com- 
missioners or  board  personally. — Huffman 
vs.  San  Joaquin  Co.,  21  Cal.  426,  427-430; 
Crowell  vs.  Sonoma  Co.,  25  Cal.  313-316. 

Diatlnsalahedi  Doeg  vs.  Cook,  126  Cal. 
213,  216,  77  Ahl  St.  Rep.  171,  68  Pac.  Rep. 
707. 


§  2646.    BEDS  TO  IIAINTAIN  ROADS  (repealed) . 

Hfstory:  Enacted  March  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  149; 
amended  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  477;  repealed  March 
9,  1893,  Stats,  and  Amdts.  1893,  p.  115. 

§2647.  DUTIES  AND  POWERS  OF  SUPERVISORS  RESPECTING 
BOADS.  Whenever  any  right  of  way  for  a  public  highway  has  been  or  may 
hereafter  be  conveyed  to  a  county  without  consideration,  other  than  that  the 
said  county  shall  construct  and  maintain  a  highway  thereon  and  shall  construct 
road  fences  along  the  lines  thereof;  and  said  right  of  way  shall  have  been  or 
shall  hereafter  be  accepted  and  declared  by  the  board  of  supervisors  of  the 
county  a  public  highway,  the  said  board  may,  in  its  discretion,  provide  for  the 
building  of  road  fences  along  the  said  right  of  way,  at  any  time  within  five 
years  from  the  date  of  such  conveyance  to  the  county. 

The  cost  of  such  fences  may  be  charged  to  and  paid  from  the  general  county 
ftind,  the  general  road  fund,  or  the  district  fund  of  the  district  or  districts 
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benefited ;  provided,  that  not  to  exceed  one  half  of  the  cost  of  any  fences  so 
constructed  shall  be  paid  from  the  general  county  fund. 

History:    Enacted  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  633. 

§  2648.     (Repealed.) 

Hfstory:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  118;  repealed  April  16,  1880,  Code  Amdts.  1880  (PoL 
pt),  p.  76. 

§  2649.     (Repealed.) 

Hfstory:  Enacted  March  12,  1872;  amended  March  30.  1874,  Cods 
Amdta.  1873-4,  p.  118;  April  16,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  69; 
repealed  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  5. 

§  2650.     (Repealed.) 

Hfstory:  Enacted  March  12,  1872;  amended  March  30.  1874,  Cods 
AmdtB.  1873-4,  p.  119;  April  16,  1880,  Code  Amdts.  1880  (Pol.  pt),  p.  69; 
repealed  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  & 

ARTICLE  IV. 

HiaHWAT  TAXEa 

§  2651.    General  road  fund,  creation  of.  §  2656.     [No  such  section.] 

S  2652.    Boad  poll-tax.  §  2657.     (Bepealed.) 

§  2653.     Property  highway-tax.  §  2658.     (Repealed.) 

§  2654.    Assessment  and   collection   of  prop-  §§  2659-2662.     (Bepealed.) 

erty  highway- tax.  §  2663.     (Bepealed.) 

§  2655.    Taxes,  to   be  expended  in  districts.  §  2664.     (Bepealed.) 

§  2661.  GENERAL  ROAD  FUND,  CREATION  OF.  The  board  of  super- 
visors  may,  at  the  meeting  at  which  they  are  required  to  levy  the  property-tax 
for  road  purposes,  establish  a  general  road  fund  and  order  to  be  apportioned 
thereto  an  amount  not  exceeding  thirty-five  per  centum  of  the  aggregate  road- 
tax  collected  from  all  sources. 

[Application  of  moneys  in  the  fund.]  The  moneys  in  such  general  road 
fund  shall  be  applied  to  the  following  purposes  only :  First,  the  payment  of  the 
expense  of  general  county  road  improvements  in  which  the  inhabitants  of  all 
of  the  districts  within  the  county  are  interested ;  second,  the  assistance  of  weak 
and  impoverished  districts  in  keeping  roads  in  repair;  third,  the  payment  of 
such  demands  as  are  payable  by  law  out  of  the  general  road  fund ;  provided, 
that  no  greater  proportion  of  such  general  road  fund  shall  be  used  or  expended 
in  any  road  district  than  the  amount  collected  in  such  road  district,  unless  the 
board  of  supervisors  shall  by  a  two-thirds  vote  of  all  its  members  authorize  the 
expenditure  therein  of  such  greater  proportion,  and  the  said  board  shall  have 
no  power  to  create  a  debt  on  any  road  district  in  excess  of  the  estimated  amount 
of  receipts  from  said  district  for  the  current  year. 

[Reapportionment  of  moneys.]  The  moneys  in  such  general  road  fund  at 
the  end  of  the  fiscal  year,  after  the  payment  of  all  warrants  drawn  on  such 
fund,  shall  be  reapportioned  by  the  county  auditor  to  the  district  fund  of  the 
several  road  districts  in  which  it  was  collected. 

[Contracts,  etc.,  in  violation  of  provisions,  void.]  All  contracts,  authoriza- 
tions, allowances,  payments,  and  liabilities  to  pay,  made  or  attempted  to  be 
made  in  violation  of  this  act,  shall  be  absolutely  void,  and  shall  never  be  the 
foundation  or  basis  of  a  claim  against  the  treasury  of  such  county.    And  all 
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officers  of  said  cotmty  are  charged  with  notice  of  the  condition  of  the  treasury 
of  said  county,  and  the  extent  of  the  claims  against  the  same.  All  supervisors, 
and  any  other  officer  authorizing  or  aiding  to  authorize,  or  auditing  or  allowing 
any  claim  or  demand  upon  or  against  said  treasury,  or  any  fund  thereof,  in  vio- 
lation of  any  of  the  provisions  of  this  act,  shall  be  liable  in  person,  and  upon 
their  several  official  bonds,  to  the  person  or  persons  damaged  by  such  illegal 
authorization  to  the  extent  of  his  loss  by  reason  of  the  non-payment  of  his 
claim.  The  treasurer  paying  any  claim  authorized,  allowed,  or  audited  in  vio- 
lation of  this  provision  shall  be  liable  on  his  official  bond  to  refund  the  same  to 
the  county  treasury. 

History:  Original  section  enacted  March  12,  1872;  repealed  March  30, 
1874,  Code  Amdts.  1873-4,  p.  120;  April  16,  1880,  Code  Amdts.  1880  (Pol. 
pt.),  p«  76.  Present  section  enacted  February  28,  1883,  Stats,  and  Amdts. 
1883,  p.  10;    amended  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  655. 

1.  Applied,  cited,  construed,  referred  to.  *•    Claim  for  moodm  sold  and  delivered  to 

2.  Claim  for  goods  sold.  ^  county  for  a  certain  road  district  therein, 

which  district  had  no  funds  and  was  Im- 

1.    Applied,  elted,  construed,  referred  to,  poverished,  Is  properly  ordered  paid  out  of 

etc..  In:  Schwartz  vs.  Wilson,   76   Cal.   602,  the  greneral  road  fund,  subject  however  to 

EOS.  17  Pac   Rep.   449   (applied);  Potter  vs.  the   proviso   that   the   appropriation   should 

Fowser.  78   Cal.   493.   495,   21   Pac.   Rep.   118  not  be  In  excess  of  the  estimated  receipts 

(applied);   Miller   vs.   County   of  Kern.   137  of  the  current  year. — Schwartz  vs.  Wilson, 

<^L  616,  618.  70  Pac.  Rep.   649   (cited).  76  Cal.  602-606.  17  Pac.  Rep.  449. 

§2652.  ROAD  POLLrTAX.  The  board  of  supervisors  may,  annually,  at 
any  regular  meeting  held  between  the  first  days  of  January  and  March  of  each 
year,  levy  on  each  male  person  over  twenty-one  and  under  fifty-five  years  of 
age  found  in  each  road  district  during  the  time  for  the  collection  of  road  poll- 
taxes  for  that  year,  excepting  all  persons  who  were  honorably  discharged  from 
service  in  the  army  or  navy  of  the  United  States,  at  any  time  within  the  first 
day  of  April,  in  the  year  of  our  Lord  eighteen  hundred  and  sixty-one,  and  the 
first  day  of  September,  in  the  year  of  our  Lord  eighteen  hundred  and  sixty-five, 
an  annual  road  poll-tax  not  exceeding  three  dollars;  and  from  every  such 
person  not  above  excepted,  in  a  road  district,  who  has  not  paid  the  same  in 
some  other  district,  must  be  collected  the  amount  of  road  poll-tax  so  levied. 

[How  collected.]  Said  road  poll-tax  shall  be  collected  by  the  county  as- 
sessor in  the  same  manner  that  state  poll-taxes  are  collected,  and  all  remedies 
given  by  law  for  the  collection  of  state  poll-taxes  shall  apply  to  and  be  in 
force  for  the  collection  of  road  poll-taxes.  Road  poll-tax  receipts,  in  blank, 
signed,  aad  numbered  in  the  same  manner  that  other  poll-tax  receipts  are 
signed  and  numbered,  shall  be  delivered  by  the  auditor  of  the  county  to  said 
comity  assessor  on  or  before  the  first  Monday  of  March  of  each  year;  and  said 
assessor  shall  be  charged  with  the  amount  of  such  road  poll-tax  receipts  de- 
livered to  him,  and  be  credited  with  those  returned,  and  shall  settle  with  the 
auditor,  and  pay  over  the  amounts  collected,  in  the  manner  provided  by  section 
thirty-eight  hundred  and  fifty-three  of  this  code. 

[Apportionmemt  of  proceeds.]  A  sum  not  exceeding  thirty-five  per  cent  of 
all  road  poll-taxes  so  collected  may  be  apportioned  to  the  general  road  fund, 
and  the  balance  shall  be  apportioned  to  the  several  districts  of  the  county  from 
which  said  road  poll-tax  was  collected. 

Hrstory:    Original  section  enacted  March  12,  1872;    repealed  March  SO, 
1874,  Code  Amdts.  1873-4,  p.  120;    April  16,  1880,  Code  Amdts.  1880  (PoL 
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pt.))  p*  76.  Present  seetion  enacted  Febraaiy  28,  1883,  Stats,  and  Amdts. 
1883,  p.  10;  amended  March  19,  1889,  Stats,  and  Amdts.  1889,  pp.  353-354; 
March  31,  1891,  Stats,  and  Amdts.  1891,  p.  478. 

Applied,     died,     coiMtnied,     referred     to,  Fac   Rep.   780    (cited   with   §  2654  post,  and 

etc..  In:     Potter  vs.  Fowzer,  78  CaL  493,  21  Stats.     1891,  p.  478). 

Pac.    Rep.    118     (applied);    County    of    San  Aa  to  what  petition  siioald  mtmt^  see  ante 

Luis  Obispo  vs.  Felts,  104  Cal.  60,  66,  67,  37  {2645  and  note. 

§2663.  PROPERTY  HIGHWAY-TAX.  The  board  of  supervisors  mnst, 
each  year,  at  the  meeting  at  which  they  are  required  to  levy  the  property-tax 
for  county  purposes,  estimate  the  probable  amount  of  property -tax  for  highway 
purposes  which  may  be  necessary  for  the  ensuing  year,  over  and  above  the 
road-tax,  and  must  regulate  and  fix  the  amount  of  property  highway-tax,  aod 
levy  the  same  thereby;  provided,  that  said  property-tax  for  highway  purposes 
shall  not  exceed  the  sum  of  forty  cents  upon  each  one  hundred  dollars  of  assess- 
able property  in  any  one  year. 

History:  Original  section  enacted  March  12, 1872;  amended  March  30, 1874, 
Code  Amdts.  1873-4,  p.  120;  partially  repealed  by  Act  March  29,  1878.  Stats. 
1877-8,  p.  641;  amended  April  16,  1880,  Code  Amdts.  1880  (Pol.  pt.), 
pp.  69-70;  repealed  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  5.  Pres- 
ent section  enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  11. 

Applied^     cited,     coMtrvedy     referred     to.  As  to  what  petition  siioiiid  state,  see  ante 

etc.,  in:  Potter  vs.  Fowser,  78  Cal.  493,  495,      |  2646  and  note. 
21  Pac.  Rep.  118   (applied). 

§  2654.  ASSESSMENT  AND  COLLECTION  OF  PROPERTY  HIGHWAT- 
TAX.  The  annual  property-tax  for  road  purposes  must  be  levied  by  the  board 
of  supervisors  at  their  session  when  the  tax  is  by  them  levied  for  county  pur- 
poses. This  property  road-tax,  when  levied,  must  be  annually  assessed  and 
collected  by  the  same  officers  and  in  the  same  manner  as  other  state  and  county 
taxes  are  levied,  assessed,  and  collected,  and  turned  over  to  the  county  treas- 
urer for  the  use  of  the  road  districts  from  which  it  is  respectively  collected. 

History:  Enacted  March  30,  1874,  Code  Amdts.  1873-4,  p.  38;  repealed 
April  16,  1880,  Code  Amdts  1880  (Pol.  pt.),  p.  76.  Present  section  enacted 
February  28,  1883,  Stats,  and  Amdts.  1883,  pp.  11-12. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Compensation  not  increased,  when. 

1.     Applledj  cited,  <soii>traed,  referred  tOy 

etc.,  in:  San  Gabriel  Valley  L.  &  W.  Co. 
vs.  Wltmer  Co.,  96  Cal.  623.  636,  29  Pac. 
Rep.  500,  31  Id.  688,  18  L.  R.  A.  466  (re- 
ferred to);  County  of  San  Luis  Obispo  vs. 
Felts,  104  Cal.  60,  67,  37  Pac  Rep.  780 
(cited);  Miller  vs.  County  of  Kern,  137  Cal. 
516,  618,  619,  70  Pac.  Rep.  649  (referred  to 
with  act  of  1883). 


S.     CompeiiaatlOB    not   Inereased,  whca^— 

Where  by  this  section  as  amended,  duty  of 
collectlnfiT  tax  was  transferred  to  county 
assessor,  it  was  held  it  was  no  increase  in 
his  compensation,  within  sense  of  constita- 
tion,  to  allow  him  for  these  collections  pre* 
viously  established  percentage  for  collec- 
tion of  all  poll-taxes. — County  of  San  Luis 
Obispo  vs.  Felts,  104  Cal.  60.  67,  37  P&c 
Rep.  780.  See  In  re  Dod^e,  136  CaL  513. 
617,  67  Pac.  Rep.  973. 


§  2655.  TAXES  TO  BE  EXPENDED  IN  DISTRICTS.  All  property  road- 
tax  and  road  poll-tax  collected  in  each  road  district  shall  be  expended  for  road 
purposes  within  the  district  in  which  it  is  collected,  subject  to  the  provisions  of 
sections  two  thousand  six  hundred  and  fifty-one  and  two  thousand  six  hundred 
and  fifty-two. 

Hrstory:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  12. 

Applied,  cited,  construed,  referred  to,  etc.,  in:  Miller  vs.  County  of  Kern,  137  CsL  M 
618,  70  Pac.  Rep.  649   (referred  to). 


§  2656.     [No  such  section.] 
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§2657.    (Repealed.) 

Hfstory:  Enacted  March  12,  1872;  amended  March  80,  1874,  Coda 
Amdts.  1873-4,  p.  120;  April  16,  1880,  Code  Amdts.  1880  (Pol.  pt), 
p.  70;    repealed  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  5. 

§  2658.     (Repealed.) 

History:  Enacted  March  12,  1872;  amended  March  80,  1874,  Code 
Amdts.  1873-4,  p.  120;  repealed  April  16,  1880,  Code  Amdts.  1880  (Pol.  pt), 
p.  76. 

§§  2659-2662.     (Repealed.) 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Coda 
Amdts.  1873-4,  p.  121;  April  16,  1880,  Code  Amdts.  1880  (PoL  pt), 
p.  70;   repealed  February  28, 1883,  Stats,  and  Amdts.  1883,  p.  5. 

§  2663.     (Repealed.) 

History:  Enacted  March  12,  1872;  amended  April  16,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  71;  repealed  February  28,  1883,  Stats,  and  Amdts. 
1883,  p.  5. 

§  2664.     (Repealed.) 

History:  Enacted  March  12,  1872;  amended  March  30.  1874,  Coda 
Amdts.  1873-4,  p.  122;  April  16,  1880,  Code  Amdts.  1880  (Pol  pt.),  p.  71; 
repealed  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  5. 

ARTICLE  V. 

PBRFORMANCB  OF  HIGHWAY  LABOR  AND  COMMUTATION: 

S  2671.    Employers  responsible  for  road-taxes      §§  2672-2679.     [No  sneh  sections.] 
assessed  against  employees.  §2680.     (Repealed.) 

§2671.  EMPLOYERS  RESPONSIBLE  FOE  BOAD-TAXES  ASSESSED 
AOAINST  EMPLOYEES.  Corporations,  or  other  employers  of  persons  in  any 
road  district  subject  to  road-tax,  are  chargeable  for  the  road  poll-tax  assessed 
against  their  employees  to  the  extent  of  any  credit  in  their  hands  not  exceed- 
ing such  tax;  provided,  the  road  overseer  shall  first  give  notice  to  such 
employer,  or  the  managing  agent  of  snch  corporation,  and  from  the  time  of 
such  notice,  the  amount  of  any  credit  in  his  hands,  or  that  shall  thereafter 
accrue  sufficient  to  satisfy  said  tax,  shall  be  paid  to  the  road-tax  collector, 
whose  receipt  shall  be  evidence  in  bar  of  the  prosecution  of  any  action  by  the 
employee  against  the  principal  for  the  recovery  of  the  same. 

History:.    Enaeted  Febrnary  28,  1883,  Stata.  and  Amdts.  1883,  p.  12. 

§§  2672-2679.     [No  such  sections.] 
1 2680.     (Repealed.) 

History:    Enacted  March  12,  1872;    repealed  Febrnary  28,  1883,  Stata. 
and  Amdts.  1883.  p.  5. 


J 
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ARTICLE  VI. 

IjAYINa   OUT,   ALTERING,  AND   DISCONTINUING   ROADR 


§  2681.  Freeholders  may  petition  to  laj  out 
road.    Width  of  road. 

§  2682.    Petition.     [What  to  contain.] 

§  2G83.     Bond. 

§  2684.     Viewers. 

§  26S5.     Duties  of  viewers. 

§  2CSG.     Report  of  viewers. 

§  2687.     Viewers  and  surveyors,  how  paid. 

S  2688.  Proceedings  of  board  in  hearing  re- 
port. 

§  2689.  Effect  of  proceedings  on  approval  of 
report.     Damages. 

§  2690.  Limit  of  time  to  accept  award.  Pro- 
ceedings to  procure  right  of  way. 

§  2691.    Payment  of  awards  and  expenses. 


§  2692.    Private  roads,  how  opened. 

§  2693.    Record  of  transfer  of  right  of  way. 

S  2694.    Roads  crossing  railroads,  canals,  and 

ditches. 
S  2695.  .  Fences  to  be  removed,  how. 
§  2696.    Acquiring  land,  proceedings  for. 
§  2697.     [No  such  section.] 
S  2698.     (Repealed.) 
S§  2699-2702.     (Bepealcd.) 
§  2703.     (Repealed.) 
§  2704.     (Repealed.) 
§  2705.     (Repealed.) 
§§  2706-2708.     (Repealed.) 
9  2709.     (Repealed.) 
§  2710.     (Repealed.) 


§2681.  FREEHOLDEBS  MAY  PETITION  TO  LAY  OUT  BOADS. 
WIDTH  OP  BOAD.  Any  ten  freeholders  who  will  be  accommodated  by  the 
proposed. road,  two  of  whom  must  be  residents  of  the  road  district  wherein 
any  part  of  the  proposed  road  is  situated,  and  who  are  taxable  therein  for  road 
purposes,  may  petition,  in  writing,  the  board  of  supervisors  to  alter  or  dis- 
continue any  road,  or  to  lay  out  a  new  road  therein ;  provided,  that  when  a 
road  is  petitioned  for  upon  the  dividing  line  between  two  counties,  the  same 
course  shall  be  pursued  as  in  other  cases,  except  that  a  copy  of  the  petition 
shall  be  presented  to  the  board  of  supervisors  of  each  county,  who  shall  ap- 
point viewers,  to  act  jointly,  and  report  to  their  respective  boards  the  action 
of  such  viewers;  provided,  further,  that  all  such  roads  shall  be  at  least  forty 
feet  wide. 

History:  Original  section  enacted  March  12,  1872;  amended  April  16, 
1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  71;  repealed  February  28,  18S3, 
Stats,  and  Amdts.  1883,  p.  5.  Present  section  enacted  February  28,  1883, 
Stnts.  and  Amdts.  1883,  p.  12;  amended  March  10,  1891,  Stats,  and  Amdts. 
1891,  p.  64. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Proceedinps  are  not  to  condemn  land. 

3.  Two  petitioners  only  need  be  taxable  in 

district. 


1.     Applied,  cited,  count  rued,   referred  to* 

etc..  In:  Tehama  Co.  vs.  Bryan,  68  Cal.  67. 
69,  8  Pac.  Rep.  673  (applied):  Babcock  vs. 
Welch.  71  Cal.  400,  403,  12  Pac.  Rep.  837 
(referred  to);  Humboldt  Co.  vs.  Dlnsmore, 
75  Cal.  604,  609,  17  Pac.  Rep.  710  (applied): 
County  of  Yolo  vs.  Barney,  79  Cal.  375.  379, 
12  Am.  St.  Rep.  152,  21  Pac.  Rep.  833  (cited); 
Welch  v.s.  County  of  Plumas,  80  Cal.  338, 
842,  22  Pac.  Pep.  254  (referred  to);  Keena 
vs.  Board  of  Supervlpors.  89  Cal.  11,  14,  26 
Pac.  Rep.  615  (cited):  Hill  vs.  Board  of 
Supervisors.    95    Cal.    239,    242,    243.    30    Pac. 


Rep.  385  (construed  with  §  2682  post); 
County  of  Siskiyou  vs.  Gamllch.  110  Cal.  94, 
98,  42  Pac  Rep.  468  (applied);  San  Luis 
Obispo  Co.  vs.  Simas  (Cal.  June  14.  1905), 
81  Pac.  Rep.  972  (construed  and  applied). 

2.     Proceedlns*  are  not  to  condema  las'* 

— By  them  no  one  can  be  deprived  of  his 
property  without  his  consent.  It  Is  exer- 
cise of  lefrlslative  power  delef^ated  to  the 
board,  thougrh  procedure  requires  also 
action  of  quasi-Judicial  character.— Hill  vs. 
Board  of  Supervisors.  96  Cal.  239,  241,  SO 
Pac.  Rep.  885. 

8.  Two  petltionem  only  need  be  t«xaW« 
la  district  for  road  purposes. — San  Luis 
Obispo  Co.  vs.  Simas  (Cal.  June  14,  1905), 
81  Pac.  Rep.  972. 


§  2682.    PETITION.    [WHAT  TO  CONTAIN.]    The  petition  must  set  forth 

the  general  route  of  the  road  to  be  abandoned,  discontinued,  altered,  laid  out, 

or  constructed,  and  the  names  of  the  persons  over  whose  land  the  same  is  ta 

run,  if  known,  and  if  not  known,  that  fact  must  be  stated. 

History:  Original  section  enacted  March  12,  1872;  repealed  February  28, 
1883,  Stats,  and  Amdts.  1883,  p.  5.  Present  section  enacted  February  28, 
1883,  Stats,  and  Amdts.  1883,  pp.  12-13;  amended  March  17,  1887,  Stats, 
and  Amdts.  1887,  p.  169;    April  6,  1891,  Stats,  and  Amdts.  1891,  p.  509. 


Tit  ¥1,  eh.  n,  art.  VI.] 


BOND— JUSTIFICATION    OP    SITRETIESS. 


<«»>  19688 


1.  Applied,  cited,  construed,  referred  to. 

2.  Allegation  as  to  freeholders. 

3.  Same — ^As  to  width  of  road. 

4.  Same — That  petitioners  were  taxable. 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
FEBRED  TO,  etc.,  in:  Humboldt  Co.  vs. 
Dinsmore,  76  Gal.  604,  606,  17  Pac.  Rep. 
710  (construed);  Hill  vs.  Board  of  Super- 
visors, 96  Cal.  239,  242,  243,  80  Pac.  Rep. 
385  (construed  with  9  2681  ante);  County  of 
Mariposa  vs.  Knowles,  146  Cal.  1,  2,  79  Pac. 
Rep.  626   (cited). 

t,   ALLEGATION  AS  TO  FREEHOLDERS. 

— ^Under  this  section,  a  petition  for  con- 
struction of  public  road  need  not  allegre 
that    petitioners    are    freeholders    of    road 


district  wherein  proposed  road  is  to  be 
constructed  and  taxable  therein  for  road 
purposes. — Humboldt  Co.  vs.  Dinsmore,  76 
Cal.   604,  606,  17  Pac.  Rep.   710. 

8.  An  to  width  of  road. — Petition  for 
road  not  statins  width  must  be  construed 
to  be  petition  for  road  at  least  40  feet  wide. 
— ^Hill  vs.  Board  of  Supervisors,  96  Cal. 
239,  242,  243,  30  Pac.  Rep.  386. 

4.  That  petitioners  ^irere  taxable. — Where 
complaint  omitted  to  state  that  petitioners 
for  road  were  taxable  therein  for  road  pur- 
poses, but  petition  contalninfir  such  state- 
ment was  part  of  complaint  held  grood  on 
general  demurrer. — Tehama  Co.  vs.  Bryan, 
68  Cal.  67,  69,  8  Pac  Rep.  673. 


§2683.  BOND.  The  petitioners  must  accompany  the  petition  with  a  good 
and  sufficient  bond,  to  be  approved  by  the  board  of  supervisors,  in  double  the 
amount  of  the  probable  cost  of  the  viewing  and  laying  out  or  altering  of  any 
road,  conditioned  that  the  bondsmen  will  pay  all  the  costs  of  viewing  and  sur- 
veying in  case  the  prayer  is  not  granted. 

History:  Original  section  enacted  March  12,  1872;  repealed  February  28, 
18S3y  Stats,  and  Amdts.  1883,  p.  5.  Present  section  enacted  February  28, 
1883,  Stats,  and  Amdts.  1883,  p.  13. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construed — In  proceedings  for  abandon- 

ment. 

3.  Approval  of. 

4.  Same — Effect. 

5, 6.  Same — Sufficient  evidence  of  approval. 

7.  Erasures  on  bond. 
8,9.  Justification  of  surety. 

10.  Must  comply  with  statute,  when. 

11.  Same — Omissions. 

12.  Must  refer  to  petition,  when. 

13.  Same — Inaccurate  reference  to  petition. 

1.  APPLIED,  CITED,  CONSTRUED,  RE-^ 
PURRED  TO,  etc..  In:  Humboldt  Co.  vs. 
Dinsmore,  76  Cal.  604,  606.  17  Pac.  Rep. 
710  (referred  to);  Hill  vs.  Board  of  Super- 
visors. 96  Cal.  239-240,  80  Pac.  Rep.  386 
(construed);  Geary  vs.  Board  of  Super- 
visors. 107  Cal.  630,  633.  40  Pac.  Rep.  800 
(construed);  County  of  Madera  vs.  Raymond 
O.  Co.,  139  Cal.  128,  130,  72  Pac.  Rep.  916 
(referred  to);  County  of  Mariposa  vs. 
Knowles,  146  Cal.  1,  2,  79  Pac.  Rep.  625 
(construed). 

2.  CONSTRUED  —  In  proceedliiKa  tor 
BbaBdonment. — The  bond  required  by  this 
section  need  not  accompany  petition  for 
abandoninsT  of  road. — Keena  vs.  Board  of 
Supervisors,  89  Cal.  11,  14,  26  Pac.  Rep. 
616. 

3.  APPROTAIi  OF  BOND  before  justifi- 
cation of  sureties  is  mere  irregularity 
which  could  not  affect  private  rights  of 
property- owner. — Hill  vs.  Board  of  Super- 
visors, 96  Cal.   239,  243,  80  Pac.  Rep.  386. 

4.  EITeet* — The  approval  of  a  bond  in 
Instance  cited  was  equivalent  to  declaration 
that  sum  named,  though  only  for  one  hun- 
dred dollars,  was  double  amount  of  prob- 
able cost. — County  of  Sutter  vsl  Tisdale, 
1S6  Cal.  474,   478,   69  Pac.  Rep.  141. 


6.  SnUlclent  evidence  of  approval  of 
bond  required  under  this  section  appears 
where,  although  petition  is  marked  filed 
a  few  days  before  date  of  bond,  order  of 
board  directed  that  bond  be  filed  and  that 
petition  be  acted  upon  by  appointment  of 
viewers. — Hill  vs.  Board  of  Supervisors,  95 
Cal.  239-240,  30  Pac.  Rep.  385. 

6.  Order  of  board  recognizing  petition 
and  bond  as  being  such  as  are  required  by 
law  and  ordering  viewers  to  be  appointed, 
is  sufficient  evidence  of  an  approval  of  bond. 
— Humboldt  Co.  vs.  Dinsmore.  75  Cal.  604. 
607,  17  Pac.  Rep.  710;  Hopkins  vs.  Contra 
Costa  Co.,  106  Cal.  666-571,  39  Pac.  Rep. 
933. 

7.  ERASURE. — Bond  not  Insnlllcfent  be- 
cause words  "jointly  and  severally"  were 
erased  therefrom. — County  of  Mariposa  vs. 
Knowles,  146  Cal.  1-2,  79  Pac.  Rep.  626. 

8.  JUSTIFICATION  OP  SURETY. — ^Valid- 
ity of  proceedings  cannot  be  made  to  depend 
upon  correctness  of  judgment  of  board  as 
to  whether  justlflcntJon  of  surety  was  In 
accordance  with  statute. — Hill  vs.  Board  of 
Supervisors.  95  Cal.  239-243,  80  Pac.  Rep. 
886;  Hopkins  vs.  Contra  Costa  Co.,  106  Cal. 
666,  571,  39  Pac.  Rep.   933. 

9.  Pact  that  bond  accompanying  petition 
was  defective  and  signers  did  not  Justify 
as  required  by  law,  does  not  deprive  board 
of  Jurisdiction  to  appoint  viewers  and  to 
order  road  laid  out  and  opened. — Hopkins 
vs.  Contra  Costa  Co.,  106  Cal.  566,  570,  39 
Pac.  Rep.  938. 

1(K  MUST  COMPLY  "WITH  STATUTE, 
'WHEN. — ^A  bond  In  substantial  compliance 
with  statute  is  as  necessary  to  vest  board 
with  jurisdiction  to  act  as  is  petition  in 
substantial  compliance  with  statute.  This 
was    direct    attack    by    writ    of    review. — 


ii 
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Geary   vs.    Board    of   Supervisors,    107    Cal. 
680,  683,  40  Fac.  Rep.  800. 

11.  OmlwiloiM. — The  question  of  suffi- 
ciency of  bond  which  omits  conditions  re- 
quired by  this  section  cannot  be  raised  in 
collateral  attack. — County  of  Madera  vs. 
Raymond  O.  Co.,  189  Cal.  128,  130,  72  Pac. 
Rep.  916. 

12.  MUST  RBFKR  TO  PBTITION, 
WHBN. — T1i«  bond  must  In  some  way  refer 
to  petition  upon  which  proceeding's  are 
Inaugrurated ;  otherwise  It  is  void  as  one  to 
support    petition.      In    this    case    bond    re- 


ferred to  petition  signed  by  Jaa.  F.  Wilson 
and  others,  but  Wilson  was  not  a  signer  of 
petition  here  involved.  This  was  direct 
attack  by  writ  of  review. — Geary  vs.  Board 
of  Supervisors,  107  Cal.  630,  633,  634,  40  Pac 
Rep.   800. 

18.     Inacevmte    reference    to    petltlMi    sj 

describing  lands  of  defendant  whereas  It 
included  land  of  petitioner,  did  not  render 
bond  objectionable.  Identity  of  petition  be- 
ing sufficiently  clear. — County  of  Mariposa 
vs.  Knowles,  146  CaL  1,  2*  79  Pac.  Rep. 
626. 


§  2684.  VIEWERS.  Upon  filing  such  petition  and  bond,  the  board  of  super- 
visors may,  if  they  deem  it  advisable,  appoint  three  viewers,  one  of  whom  mnst 
be  a  surveyor,  to  view  and  survey  any  proposed  alteration  of  an  old  or  open- 
ing of  a  new  road,  and  submit  to  the  board  an  estimate  of  the  change,  altera- 
tion, or  opening,  including  the  purchase  of  the  right  of  way,  and  their  views 
of  the  necessity  thereof. 

History:  Original  section  enacted  March  12, 1872;  repealed  Febmary  28, 
1883,  Stats,  and  Amdts.  1883,  p.  5.  Present  section  enacted  February  28, 
1883,  Stats,  and  Amdts.  1883,  p.  13;  amended  March  10,  1891,  Stats,  and 
Amdts.   1891,  p.   65;     March   9,   1893,   Stats,   and  Amdts.   1893,   p.   100. 


Presvmptloii  on  appolntiaeitt  of  vle^wem. 

«— In  the  absence  of  affirmative  proof  to  con- 
trary, it  will  be  presumed  In  support  of  an 
order  appointing:  viewers  that  board  deter- 
mined fact  that  petition  was  presented  and 
signed  by  at  least  ten  freeholders  of  dis- 


trict taxable  therein  for  road  purposes,  that 
one  of  viewers  Is  surveyor,  and  that  all 
viewers  are  disinterested  citizens  of  county 
and  not  petitioners. — Humboldt  Co.  va. 
Dinsmore,  76  CaL  €04«  607,  17  Pac.  Rep. 
710. 


§  2686.  DUTIES  OF  VIEWERS.  The  road  viewers  must  be  disinterested 
citizens  of  the  county,  but  not  petitioners.  They  must  be  sworn  to  discharge 
their  duties  faithfully,  must  view  and  lay  out  the  proposed  alterations  or  new 
road  over  the  most  practicable  route,  and  in  the  performance  of  this  duty  they 
shall  be  required  to  make  the  proposed  alterations  or  new  road  over  the  same 
lands  mentioned  in  the  petition,  but  shall  not  be  confined  to  any  particular 
route  indicated  therein.  The  viewers  must  notify  the  resident  owner  or  agent 
of  the  owner  of  the  land  over  which  it  passes  of  the  proposed  route.  A  major- 
ity number  of  the  viewers,  providing  one  shall  be  a  surveyor,  shall  be  compe- 
tent to  act  in  all  matters  pertaining  to  their  duties  mentioned  in  this  chapter. 

[Direction  of  board  on  appointing.]  The  board  of  supervisors,  in  makiDg 
the  order  appointing  viewers,  may,  in  their  discretion,  direct  said  viewers  to 
first  view  the  proposed  road,  and  if,  in  the  opinion  of  the  viewers,  the  road  is 
impracticable,  the  said  viewers  shall  discontinue  further  proceedings  in  the 
matter,  and  report  accordingly. 

History:  Ori^nal  section  enacted  March  12,  1872;  amended  March  30, 
1874,  Code  Amdts.  1873-4,  p.  122;  April  16,  1880,  Code  Amdts.  1880  (PoL 
pt.),  p.  71;  repealed  Febniarj  28,  1883,  Stats,  and  Amdts.  1883,  p.  5.  Pres- 
ent section  enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  13; 
amended  March  17,  1887,  Stats,  and  Amdts.  1886-7,  pp.  169-170. 

(construed    ^^ 


1,  Applied,  cited,  construed,  referred  to. 

2.  Notice — Need  not  be  in  writing. 

1«     Applied,  citedt  constraed,  referred  tOt 

etc.,  in:  Humboldt  Co.  vs.  Dlnsmore,  75  Cal. 
604.  608,  17  Pac.  Rep.  710  (construed); 
County   of  Sutter  vs.   TIsdale,  136   Cal.   474. 


477,     69     Pac.     Rep.     141 
12686   post). 

2.  Notice  of  road  Tiewera  of  proposed 
route  need  not  be  In  wrltlngr. — ^Humboldt 
Co.  vs.  Dlnsmora.  76  CaL  604,  608,  17  Pac 
Rep.   710. 


Tit.  TI,elk  II,  art.  TI.I      TIBWBRS,   RBPORT— PAT    OF— SURVEYOR.      (641)     99  2686-2088 

§2686.  BEPO&T  OF  VIEWESS.  When  the  view  and  survey  of  the  pro- 
posed alteration  or  new  road  is  completed,  the  viewers  must  report  to  the 
board  of  supervisors : 

1.  The  course,  termini,  length,  and  probable  cost  of  construction  of  the  pro- 
posed road. 

2.  The  estimate  of  damage  to  the  owner  of  any  land  over  which  it  is  pro- 
posed to  run  the  road. 

3.  The  names  of  landowners  who  consent  to  give  the  right  of  way,  and  their 
written  consent  thereto. 

4.  The  names  of  landowners  who  do  not  consent,  and  the  amount  of  dam- 
age claimed  by  each;  provided,  that  when  there  are  non-resident  landowners, 
jmd  no  agent  upon  the  land  upon  whom  notice  can  be  served,  such  non-resident 
landowners  shall  be  considered  as  non-consenting  landowners  unless  their 
written  consent  shall  have  been  obtained. 

5.  Such  other  facts  bearing  upon  the  subject  of  importance  to  be  known  by 
the  board  of  supervisors. 

6.  They  may  also,  in  their  discretion,  or  by  order  of  the  board  of  supervisors, 
report  upon  the  feasibility  and  cost  of  any  other  route  than  the  one  petitioned 
for  which  would  subserve  the  same  purposes ;  and  also  report  as  to  the  neces- 
sity of  a  greater  or  the  practicability  of  a  less  width  of  road  than  petitioned  for. 

HFstory:  Original  section  enacted  March  12,  1872;  amended  March  30, 
1874,  Code  Amdts.  1873-4,  p.  123;  repealed  April  16,  1880,  Code  Amdts.  1880 
(Pol.  pt.),  p.  76;  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  5.  Present 
section  enacted  February  28,  1883,  Btats.  and  Amdts.  1883,  p.  13. 

1.  Applied,  cited,  constmed^  referred  to.  report  of  viewers  need  not  draw  distinction 

2.  Award  of  Inmp  sum  sufficient.  between  value  of  property  taken  and  dam- 

3.  Necessity  of  road.  a^se   resulting   to   owner   for   the   taklnsr.-~> 

t      A^^it^A    «i#^    ^«.#*.^    **«**^ii  4«       Monterey  Co.  vs.  Cushlnfir,  88  Cal.  607,  614. 
1.    Appllcil,  eltedf  eoiiatraed,  referred  to,       ^,  _,        _,         -^^ 

•etc..  In:  Tehama  Co.  vs.  Bryan.  68  Cal.  67.  ^'  ^^^  "®P-   '""' 

€2,  8  Pac  Rep.  673  (referred  to) ;  Humboldt  ^     Xece«»lty    for    road^->The     report    of 

Co.  vs.  Dinsmore,  75  Cal.   604,   608.  17  Pac  vlower-i   need    not    contain    statement    th»\ 

Rep.   710    (referred   to);   Monterey   Co.    vs.  ^*»«y    ^^^    ascertained    necessity    for    road. 

Cushlng.  83  Cal.  607.  514.  23  Pac.  Rep.  700  *>''     *^**     »*™®     should     be     opened.     Such 

(construed);   County  of  Sutter  vs.   Tlsdale.  omission   did   not   deprive   board   of  super- 

186  Cal.    474     477.    69   Pac.    Rep.   141    (con-  visors  of  power  to  adjudicate  In  the  prem- 

■tnied  with  J  2685  ante).  Ises.— Humholdt   Co.   vs.   Dlnsmore.   76   Cal. 


li    Award   of   lamp    avm    ralllelcmt. — ^The 


604.  608.  17  Pac.  Rep.  710. 


§  2687.  VIEWERS  AND  SURVEYORS,  HOW  PAID.  The  viewers  must 
1)6  paid  not  to  exceed  three  dollars  each  per  day  for  their  services  out  of  the 
road  fund  of  the  district  through  which  the  road  passes,  and  the  surveyor  shall 
receive  a  per  diem  not  to  exceed  ten  dollars  for  the  time  occupied  in  running 
out  and  mapping  the  road,  and  making  the  plat  and  field  notes,  which  must 
be  filed  before  he  receives  his  compensation. 

History:    Original  section  enacted  March  12,  1872;    amended  March  30, 
1874,   Code  Amdts.   1873-4,   p.   123;     April   16,   1880,   Code  Amdts.    1880  ' 
(Pol.  pt.),  p.  71;  repealed  February  28.  1883,  Stats,  and  Amdts.  1883,  p.  6, 
Present  section  enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  14. 

§  2688.  PROCEEDINGS  OF  BOARD  IN  HEARINO  REPORT.  The  board 
•of  supervisors  at  the  next  meeting  after  the  filing  of  the  report  or  at  the  time 
when  the  report  is  filed  (if  then  in  session),  must  fix  a  day  for  hearing  the 
same;  and  must  give  notice  to  such  non-consenting  landowners  of  the  time 
and  place  of  such  hearing,  by  publication,  for  at  least  two  successive  weeks 
Pol.  a— 41 
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before  such  hearing  [,]  in  a  newspaper,  to  be  designated  by  the  board,  pub- 
lished in  the  county;  but  if  there  be  no  newspaper  published  in  the  county, 
then  by  posting  notices,  one  at  a  conspicuous  place  on  the  land,  and  one  at  the 
court-house,  at  least  two  weeks  before  such  hearing. 

[Notice  to  contain  what.]  Said  notice  shall  intelligibly  describe  the  road 
to  be  abandoned,  discontinued,  altered,  laid  out,  or  constructed,  and  the  lands 
over  which  the  same  is  to  run,  and  the  names  of  the  owners  of  such  land  when 
known,  and  if  not  known,  that  fact  must  be  stated. 

[Hearing — Awarding  damaj;es.]  The  board  must,  on  the  day  fixed  for  the 
hearing,  or  to  which  it  may  be  postponed  or  continued,  hear  the  evidence 
offered  by  parties  interested  for  or  against  the  proposed  alterations  or  new 
road ;  and  must  ascertain  and  by  order  declare  the  amount  of  damage  awarded 
to  each  non-consenting  landowner  over  whose  land  they  shall  order  the  road 
to  be  opened,  whether  known  or  unknown,  and  declare  the  report  of  the  view- 
ers to  be  approved  or  rejected,  in  whole  or  in  part. 

HFstory:  Original  section  enacted  March  12,  1872;  amended  March  30, 
1874,  Code  Amtlts.  1873-4,  p.  123;  April  16,  1880,  Code  Amdts.  1880 
(Pol.  pt.),  p.  72;  repealed  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  6. 
Present  section  enacted  February  28.  1883,  Stats,  and  Amdts.  1883,  p.  14; 
amended  April  6,  1891,  Stats,  and  Amdts.  1891,  pp.  509-510. 


1.  Applied,  cited,  construed,  referred  to. 
2,  3.  Determination  of  board  final. 
4,  5.  Same — Order  approving  report  of  viewers. 

6.  Libera]  indulgence  in  favor  of  records. 

7.  No  award  on  vacation  of  road. 

8.  Survey  need  not  appear. 

9.  Waiver  of  notice,,  when. 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
FBRRED  TO,  etc.,  in:  Johnston  vs.  Board 
of  Supervisors,  104  Cal.  390,  898,  37  Pao. 
Rep.   1046    (construed). 

2.  DETERMINATION  OF  THE  BOARD 
IS  PINAI-.  upon  subject  of  petition  and 
cannot  be  questioned  In  collateral  attack 
upon  ground  that  It  was  not  authorized  by 
evidence.  Certain  preliminary  steps  are  to 
be  taken  before  an  action  for  condemna- 
tion, but  in  such  action  determination  of 
board  is  to  be  regarded  as  final  Judorment. 
— Levee  Dlst.  vs.  Farmer,  101  Cal.  178,  181, 
35  Pac.  Rep.  669.  23  L.  R.  A.  388;  County  of 
Sutter  vs.  Tlsdale,  136  Cal.  474,  477.  69 
Pac.  Rep.  141;  San  Luis  Obispo  Co.  vs. 
Slmas  (Cal.  June  14.  1905),  81  Pac.  Rep.  972. 

8.  Highway  being  demanded,  Its  loca- 
tion and  extent  are  questions  referred 
by  legislature  ♦©  board  of  supervisors,  and 
where  board  proceeds  In  accordance  wllh 
law  and  acquires  Jurisdiction  to  determine 
those  questions,  Its  Jurisdiction  Is  exclu- 
sive and  Its  determination  Is  not  subject 
to  collateral  attack,  or  to  review  by  courts. 
— County  of  San  Mateo  vs.  Coburn,  130  Cal. 
631,  635.  63  Pac.  Rep.  78,  621. 

4*  Order  of  board  approvinir  report  of 
▼fewera  cannot  be  collaterally  attacked  on 
ground  that  It  was  made  upon  insufficient 
evidence. — Humboldt    Co.    vs.   Dlnsmore,    76 


Cal.  604.  609,  17  Pac.  Rep.  710;  County  of 
Siskiyou  vs.  Gamllch,  110  Cal.  94,  98,  42 
Pac.  Rep.  468. 

6.  Erroneous  decision  of  board  Is  beyond 
reach  of  writ  of  review,  where  It  has  ac- 
quired Jurisdiction  to  hear  and  determine 
questions  relating  to  report  of  viewers,  tnd 
report  appears  to  be  regular  and  valid  on 
its  face,  and  only  question  raised  Is  whether 
or  not  report  is  true. — Johnston  vs.  Board 
of  Supervisors,  104  Cal.  890,  898,  87  Pac 
Rep.  1046. 

6.  LIBERAIi  IlfDULGENCES  IN  FAYOR 
OF  THESES  RECORDS  must  be  made  by 
courts;  for  while  it  must  appear  that  stat- 
ute has  been  substantially  complied  with, 
records  seem  nearly  always  imperfect- 
Hill  vs.  Board  of  Supervisors,  95  Cal.  2S9» 
243,  244,  80  Pac.  Rep.  886. 

7.  XO  AWARD  ON  VACATION  OF  ROAD. 
— Rights  of  abutting  owners  upon  public 
road  are  not  such  property  as  must  be  paid 
for  upon  vacation  of  said  road. — Levee  Dlst 
vs.  Parmer,  101  Cal.  178.  181.  187,  86  Pac 
Rep.  569,  23  L.  R.  A.  888. 

8.  SURVEY  NKBD  NOT  APPEAR  upon 
records  of  board  of  superviiiors. — Humboldt 
Co.  vs.  Dinsmore,  76  Cal.  604,  608,  17  Pac- 
Rep.  710. 

9.  "WAIVER      OF      NOTICE,      WHRN.— 

Where  record  shows  that  all  of  parties  t<> 
appeal  appeared  at  time  and  place  fixed  by 
board  for  hearing  report  and  participated 
therein,  fact  that  no  notice  was  given  to- 
non-consenting  landowners  loses  Its  sig- 
nificance. This  was  a  waiver  of  notice.— 
Kimball  vs.  Board  of  Supervisors.  46  Cal. 
19,  23;  San  Luis  Obispo  Co.  vs.  Slmas  (CaL 
June  14.  1906).  81  Pac.  Rep.  972. 


§2689.    EFFECT   OF   PBOCEEDINGHi   ON   APPROVAL   OF   BEPOBT. 
DAMAGES.    If  the  board  approve  the  report,  and  there  are  no  non-consenting 
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landowners,  the  road  must  by  order  be  declared  a  public  highway,  and  the 
same  opened  to  the  public.  The  board,  upon  making  each  and  every  order 
establishing  the  location  or  alteration  of  any  road  or  highway,  shall  order  the 
amount  of  damages  sustained  by  each  and  every  person  owning  or  claiming 
lands,  or  any  improvements  thereon  or  affected  thereby,  as  finally  fixed  and 
assessed  by  them,  to  be  set  apart  in  the  treasury  out  of  the  proper  fund,  to  be 
paid  to  the  proper  owner  or  claimant  if  known,  and  to  be  kept  for  proper  claim- 
ant or  owner  if  unknown,  and  to  be  paid 'to  him  or  her  upon  showing  or  estab- 
lishing their  right  or  title  to  such  lands  or  improvements;  provided,  that  any 
person  interested  in  said  road  may  place  in  the  treasury  the  whole  or  any  part 
of  the  amount  necessary  to  meet  the  demands  made  upon  such  fund  by  said 
orders  of  the  board.  Any  moneys  so  set  apart  as  herein  provided  for,  shall  be 
returned  to  the  person  from  whom  or  the  fimd  from  which  it  was  taken  or  set 
apart,  if  not  paid  to  or  accepted  by  the  proper  owner  or  claimant.  If  the 
awards  are  all  accepted,  the  road  must  be  declared  a  public  highway,  and  be 
opened  as  before  provided. 

HFatory:    Enacted  Febrnary  28,  1883,  Stats,  and  Amdts.  1883,  p.  14; 
amended  March  17,  1887,  Stats,  and  Amdts.  1886-7,  p.  170. 

1.  Applied,  cited,  construed,  referred  to.  awarded    by    viewers    were    deposited    In 

2.  Deposit  of  award.  treasury  by  petitioner  as   party   interested 

in    private   road,    under   provisions    of   this 

1.  Applied,  cf'-d,  construed,  referred  to,  section,  and  were  kept  separate  from  coun- 
eic.  in:  Tehama  Co.  vs.  Bryan,  68  Cal.  57.  ty  moneys,  it  was  all  that  was  required. 
60,  8  Pac.  Rep.  673  (referred  to);  Hopkins  The  provision  requiring  damages  to  be  set 
vs.  Contra  Costa  Co.,  106  Cal.  666.  671,  39  apart  in  treasury  out  of  proper  fund  ap- 
Pac.  Rep.  988  (referred  to);  County  of  piles  only  to  county  moneys,  and  not  to 
Mariposa  vs.  Knowles,  146  Cal.  1.  2,  79  Pac.  moneys  paid  by  private  party  under  proviso. 
Rep.  625  (referred  to).  — County  of  Mariposa  vs.  Knowles,  146  Cal. 

2.  Deposit    of    award. — Where    damages  1,  2,  79  Pac  Rep.  626. 

§2690.  LIMIT  OF  TIME  TO  ACCEPT  AWARD.  PBOCEEDINGHi  TO 
PKOCUBE  RIGHT  OP  WAY.  If  any  award  of  damages  is  not  accepted  within 
ten  (Jays  of  the  date  of  the  award,  it  shall  be  deemed  as  rejected  by  the  land- 
owners. The  board  must  by  order  direct  proceedings  to  procure  the  right  of 
way  to  be  instituted  by  the  district  attorney  of  the  county,  under  and  as  pro- 
vided in  title  seven,  part  three,  of  the  Code  of  CSvil  Procedure,  against  all  non- 
accepting  landowners,  and  when  thereunder  the  right  of  way  is  procured  the 
road  must  be  declared  a  public  highway,  and  opened  as  herein  provided.  In 
such  suit  no  informality  in  the  proceedings  of  the  board  shall  vitiate  said  suit, 
but  the  said  order  of  the  board  directing  the  district  attorney  to  bring  suit 
shall  be  conclusive  proof  of  the  regularity  thereof;  and  the  said  suit  shall  be 
determined  by  the  court  or  jury  in  accordance  with  the  rights  of  the  respective 
parties,  as  shown  in  court  independent  of  said  proceedings  before  said  board. 

History:    Enacted  Febrnary  28,  1883.  Stats,  and  Amdts.  188S,  p.  14; 
amended  March  17,  1SS7,  Stats,  and  Amdts.  1886-7,  p.  170. 

1.  Applied,  cited,  construed,  referred  to.            9.  Same — Evidence  excluded. 

2.  Award  of  damages.  10.  Same  —  Intermediate   orders  not  review- 

3.  Constitutionality  sustained,  able. 

4.  Finding  sufficient,  when*  11.  Same — Mere  irregularities  of  board  can- 

5.  Jurisdiction  of  board.  not  be  considered. 

6.  Order,  what  to  contain.  12.  Same — Prayer  for  new  road  and  abandon- 

7.  Proceedings  to  condemn  land  for  private  ment  of  old. 

road  may  be  in  name  of  county.  13.  Same  —  Prima  facie  case  established  by 

8.  8ame>-^Determination  by  board  conclusive.  what. 
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X.  APPI/IED,  CITED,  COXSTRUED,  RB- 
FEatRED  TO,  etc..  in:  Tehama  Co.  vb. 
Bryan,  68  Cal.  67,  60,  8  Pac.  Rep.  673  (re- 
ferred to);  Monterey  Co.  vs.  Cushlng*.  83 
Cal.  607,  611,  613,  23  Pac.  Rep.  700  (con- 
strued); Los  Angreles  Co.  vs.  San  Jose  L.  & 
W.  Co.,  96  Cal.  93,  30  Pac.  Rep.  969  (con- 
strued); lAke  Co.  vs.  Allman,  102  Cal.  432, 
433,  36  Pac.  Rep.  767  (construed);  County 
of  Siskiyou  vs.  Gamlich,  110  Cal.  94,  98,  42 
Pac.  Rep.  468  (referred  to);  County  of  So- 
noma vs.  Crozier,  118  Cal.  680,  681,  682,  60 
Pac.  Rep.  846  (construed);  Olenn  Co.  vs. 
Johnston,  129  Cal.  404,  406,  407,  62  Pac.  Rep. 
66  (referred  to);  County  of  San  Mateo  vs. 
Coburn,  130  Cal.  631,  636.  63  Pac.  Rep.  78. 
621  (construed);  County  of  Sutter  vs.  Tls- 
dale.  136  Cal.  474,  478.  69  Pac.  Rep.  141 
(construed);  County  of  Madera  vs.  Raymond 
G.  Co.,  189  Cal.  128,  180,  72  Pac.  Rep.  916 
(construed);  County  of  Mariposa  v& 
Knowles,  146  Cal.  1,  2,  79  Pac.  Rep.  625 
(applied  with  other  sections);  San  Luis 
Obispo  Co.  vs.  SImas  (Cal.  June  14,  1906), 
81  Pac.  Rep.  972,  974  (construed  and  ap- 
plied).    . 

2.  AlVARD  OF  DAMAGES  should  have 
preceded  or  Accompanied  the  taking-. — John- 
son vs.  Alameda  Co.,  14  Cal.  106,  107. 

8.  CONSTITUTIONAl.rnr  SUSTAINED. — 
The  necessary  result  of  proceedlngrs  before 
board  was  not  to  take  away  private  prop- 
erty without  due  process  of  law,  and  all 
statute  does  in  effect  Is  to  establish  rule 
of  evidence  for  this  particular  proceedlnsr, 
leavInfiT  property-owner  to  his  appropriate 
remedy  of  direct  attack  on  action  of  board 
before  order  Is  made  declaring:  land  taken 
"a  public  highway  and  open"  as  by  law 
provided. — Los  Angeles  Co.  vs.  San  Jose  Jm 
&  W.  Co..  96  Cal.  98,  94,  80  Pac.  Rep.  969. 

4.  FINDINGS  SUFFICIENT  where  they 
show  that  "the  public  Interests  demand  and 
require"  that  road  be  established,  and  dam- 
ages are  also  found  with  sufficient  particu- 
larity, and  no  defect  appears  in  any 
material  matter. — Lake  Co.  vs.  Allman,  102 
Cal.  432.  433.  36  Pac.  Rep.  767. 

5.  JURISDICTION  OF  BOARD  TO  OR- 
DER CONDEMNATION  proceedings  is  con- 
clusively established  by  final  decision  upon 
writ  of  review,  upon  petition  of  persons 
whose  lands  are  condemned,  establishing 
such  Jurisdiction. — Glenn  Co.  vs.  Johnston, 
129  Cal.  404,  406.  62  Pac.  Rep.  66. 

e.     ORDER,    WHAT    TO    CONTAIN.— The 

section  does  not  make  board  judge  of  the 
question  as  to  who  are  proper  parties  to 
the  action,  or  require  It  to  determine  what 
persons  are  to  be  joined  as  defendants. 
All  that  Is  essential  is,  that  it  give  sanc- 
tion to  commencement  of  suit.  We  think 
an  order  which  merely  stated  in  general 
terms  that  suit  should  be  brought  against 
non-consenting  landowners  would  be  suffi- 
cient. Designation  by  name  might  be 
proper,    but    not    essential.      A    mistake    in 


name  is  not  of  vital  importance  provided 
it  can  be  gathered  from  proceedings  what 
interest  was  to  be  acquired. — ^Monterey  Co. 
vs.  Cuehlnff.  88  CaL  607,  613,  23  Pac.  Rep. 
700. 

7.  PROCEEDINGS  TO  CONDEMN  land 
for  purposes  of  a  "private  road"  may  be 
brought  in  name  of  county. — Monterey  Co. 
vs.  Gushing,  83  Cal.  607,  611,  23  Pac  Rep. 
700;  Lake  Co.  vs.  Allman,  102  CaL  432,  433. 
86  Pac.   Rep.   767. 

8.  Determination  by  board  im  conclmdve, 

and  not  subject  to  collateral  attack,  in  an 
action  to  condemn  land  for  public  use,  as 
to  public  necessity  of  road  between  two 
designated  points  and  as  to  its  route,  and 
as  to  report  of  viewers. — Levee  Dist.  vs. 
Parmer,  101  Cal.  178,  181.  85  Pac.  Rep.  669. 
23  L  R.  A«  388;  County  of  Sutter  vs.  Tisdale. 
136   Cal.    474.   477,    69   Pac.    Rep.    141. 

As  to  conelnsfveneas  of  determination  of 
board  »u  to  neeeaalty  of  road,  etc.,  see  ante 
9  2688  and  note  pars.  2-5. 

9.  Evidence  excluded. — ^Under  rule  laid 
down  in  this  section  the  failure  of  viewers 
to  report  upon  cost  of  route  proposed, 
form  of  bond,  form  of  notice,  form  of  re- 
port of  viewers,  manner  of  viewers*  per- 
formance of  duty,  became  immaterial,  and 
evidence  in  reference  thereto,  as  well  as 
evidence  offered  for  purpose  of  showing 
variance  of  route  reported  from  route  pro- 
posed, was  properly  excluded  by  court- 
County  of  Sutter  vs.  Tisdale.  136  Cal.  474. 
478.  69  Pac.  Rep.  141. 

la  Intermediate  orders  of  board  ai«  not 
reviewable  In  the  action  authorized  to  be 
brought  under  this  section.  The  legislative 
direction  is  to  disregard  orders  made  be- 
tween flUng  of  petition  and  order  to  dis- 
trict attorney. — County  of  Sutter  va  Tis- 
dale, 136  Cal.  476,  478,  69  Pac.  Rep.  141; 
San  Luis  Obispo  Co.  vs.  SImas  (Cal.  June 
14,  1906),  81  Pac.  Rep.  972. 

11.  Mere  Irreinilarltlea  of  board  not  ««■- 
■Idered  upon  an  appeal  from  the  judgment 
in  condemnation  suit. — Glenn  Co.  vs.  John- 
ston, 129  Cal.  404.  406.  62  Pac.  Rep.  66. 

1^  Prayer  for  new  road  and  abeades- 
ment  of  old. — The  sufficiency  and  admissi- 
bility in  evidence  of  petition  was  not 
affected  by  fact  that  In  addition  to  asking 
for  new  road,  It  also  asked  that  old  road  b« 
abandoned. — County  of  Sutter  vs.  Tisdale, 
136  Cal.  474,  478,  69  Pac.  Rep.  141. 

18.     Prima  fade  case  was  eotabllslied  by 

Introduction  in  evidence  of  petition,  bond, 
record  showinsr  appointment  of  viewers, 
viewers*  report  and  its  approval,  assess- 
ment of  damages,  order  setting:  that  amount 
apart  as  required  by  law  with  proof  of  Iti 
being  80  set  apart  for  length  of  time  re- 
quired by  law  before  commencement  of 
suit,  and  its  non-acceptance  by  defendant*. 
— County  of  Sutter  vs.  Tisdale,  136  CaL  474. 
476.  69  Pac.   Rep.   141. 


§2691.    PAYMENT  OP  AWAEDS  AND  EXPENSES.    All  awards  by  agree- 
ment,  ascertained  by  the  board  or  the  proper  court,  and  all  expenses  of  view- 
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^^9  laying  out,  or  altering  any  road,  must  be  paid  out  of  the  road  fund  of  the 
district,  except  that  which  may  be  paid  by  interested  parties  on  the  order  of 
the  board  of  supervisors,  and  except  also  that  whenever  it  appears  to  the  board 
of  supervisors  that  any  road  district  would  be  unreasonably  burdened  by  the 
payment  of  such  awards  and  expenses,  the  board  of  supervisors,  by  a  two- 
thirds  vote,  may  cause  a  portion  of  such  awards  and  expenses  to  be  paid  from 
the  general  road  fund ; 

[Limit  of  expexuiefl  paid  out  of  general  fund— Bead  in  two  districts.]  Pro- 
vided, however,  that  not  to  exceed  ten  per  cent  of  the  general  road  fund  shall  be 
devoted  to  such  purposes  in  any  one  fiscal  year.  If  the  road  lies  in  more  than 
one  district,  the  supervisors  must  proportionately  divide  the  awards  and  other 
costs  between  said  districts;  provided,  however,  that  when  money  is  paid  out 
by  any  interested  person  the  same  may  be  given  to  the  credit  of  either  fund, 
at  the  discretion  of  the  board. 

Hrstory:  Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  15; 
amended  March  17,  1887,  Stats,  and  Amdts;  1886-7,  p.  170;  February  27, 
1893,  Stats,  and  Amdts.  1893,  pp.  53-54. 

§  2692.  PRIVATE  ROADS,  HOW  OPENED.  Private  or  by-roads  may  be 
opened,  laid  out,  or  altered  for  the  convenience  of  one  or  more  residents  or 
freeholders  of  any  road  district  in  the  same  manner  as  public  roads  are  opened, 
laid  out,  or  altered,  except  that  only  one  petitioner  shall  be  necessary,  who 
must  be  either  a  resident  or  freeholder  in  said  road  district ;  and  the  board  of 
supervisors  may  for  like  cause  order  the  same  to  be  viewed,  opened,  laid  out, 
or  altered,  the  person  for  whose  benefit  said  road  is  required  paying  the  dam- 
ages awarded  to  landowners,  and  keeping  the  same  in  repair;  provided,  that 
the  petitioners  must  accompany  the  petition  with  the  bond  mentioned  in  section 
two  thousand  six  hundred  and  eighty-three,  conditioned  as  provided  in  said 
section,  and  with  a  further  condition  that  the  bondsmen  will  pay  to  the  person 
over  whose  land  said  road  is  sought  to  be  opened,  his  necessary  costs  and  dis- 
bursements in  contesting  the  opening  of  such  road,  in  case  the  petition  be  not 
granted,  and  the  road  finally  not  opened;  provided,  that  all  private  roads 
opened,  or  laid  out,  under  the  provisions  of  this  act,  shall  be  upon  section  or 
half-section  lines  wherever  practicable. 

HFstory:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  15. 

1.  Applied,  cited,  construed,  referred  to.  establish  "private  roads"  In  sense  that  they 

2.  ''Private  road"  unknown  to  common  law.  are  to  be  private  property  of  particular  In- 

3.  Bight  of  eminent  domain.  dlviduals,   or   that   they   are   what   are   de- 

4.  Valid  bond  necessary,  when.  nominated   "private  ways"  at  common  law. 

1.     APPLIED,  CITED,  CONSTRUED.  RE-  T^^!!""*",:*-    ^"1^^'    ^?,  ^^^'    !f ^'    ^^^^    ^^. 

FERRiSD  TO,  etc..   In:   Babcock   vs.   Welch.  ^'^'  Pn^,""*  "   '  o^^'-S     '"^^  ^""J^  5,"«^!"8r.  83 

71  Cal.    400.    403.    12   Pac.   Rep.    337    (cited);  ^,^^-   ^.J//  ^^\,?  ^V\^!\]o\!^T^^^  ''''' 

Monterey  Co.  vs.  Gushing.   83  Cal.  507,  511.  y.^™""^"'   ^^^   ^**-   ^^^'   ^^^*   ^*  ^^^-   ^*^P- 

23  Pac.  Rep.  700   (construed);  Lake  Co.  vs.  ^^"* 

Allman,  102  Cal.   432.  433.   36  Pac.  Rep.   767  8.     RIGHT      OP     EMINENT     DOMAIN.— 

^construed    with    5  2690   ante    and    applied);  Even  though  principal  use  may  be  private 

f^eary  vs.  Board  of  Supervisors.  107  Cal.  530.  one  for  petitioner,  the  right  of  eminent  do- 

533.  40  Pac  Rep.  800  (construed) ;  County  of  main  may  be  exercised  and  road  opened  to 

Madera  vs.   Raymond   G.   Co.,   139   Cal.   128.  public,    as    In    this    instance    public    would 

130,  72  Pac  Rep.   916   (construed);  Los  An-  derive    benefit    in    procuring    products     of 

gelea  Co,   vs.  Reyes   (Cal.   Feb.   8.   1893),   32  petitioner   and   in   going  to   his   place.— Los 

Pac.  Rep.    233    (applied).  Anpreles   Co.   vs.   Reyes    (Cal.   Feb.   8.  1893). 

i.    "PRIVATE  ROAD"— tJnknowii  to  com-  32  Pac.  Rep.  233. 

mom  law* — All  "roads"  are  public.     The  leg-  4.     VALID  BOND  NECESSARY,  IVHEN. — 

^slature    has    no    power    to    lay    out     and  The   failure   of  bond   to   contain   conditions 


UM88-2«M     (646)     TRANSFER  OF  RIGHT  OF  ^WJLY^KEMO^UfQ  FBITCBS,  [PtlH. 

as  provided  by  this  section  rendered  It  void.       writ  of  review. — Oearx  ^C  Board  of  Super- 
A  valid  bond  was  necessary  to  grive  board      visors,  107  Cal.  530,  534,  40  i-^c.  Xep.  800. 


Jurisdiction,  and  filing,  of  an  amended  bond  As  to  proper  party  plalmtlfl  In  prwcvc«ik^ 

at  very  late  stage  in  proceedings  could  not  to  condemB  private  roftd,  see  ante  S  2690 
validate  them.     This  was  direct  attack  by      and   note. 

§2693.  RECORD  OF  TRANSFER  OF  BIGHT  OF  WAY.  In  aU  cases  where 
consent  to  use  the  right  of  way  for  a  highway  is  voluntarily  given,  purchased, 
or  condemned,  and  paid  for,  either  an  instrument  in  writing,  conveying  the 
right  of  way  and  incidents  thereto,  signed  and  acknowledged  by  the  party 
making  it,  or  a  certified  copy  of  the  decree  of  the  court  condemning  the  same, 
must  be  made  and  filed  and  recorded  in  the  office  of  the  recorder  of  the  connty, 
in  which  the  land  so  conveyed  or  condemned  must  be  particularly  described. 
History:    Enacted  February  28,  1888,  Stats,  and  Amdts.  1883,  p.  15. 

§2694.    ROADS   OROSSINO   RAILROADS,    CANALS,   AND   DITCHES. 

Whenever  highways  are  laid  out  to  cross  railroads,  canals,  or  ditches,  on  public 
lands,  the  owners  or  corporations  using  the  same  must,  at  their  own  expense, 
so  prepare  their  roads,  canals,  or  ditches  that  the  public  highway  may  cross  the 
same  without  danger  or  delay.  And  when  the  right  of  way  for  a  public 
highway  is  obtained  through  the  judgment  of  any  court  over  any  railroad, 
canal,  or  ditch,  no  damages  must  be  awarded  for  the  simple  right  to  cross 
the  same. 

Hrstory:    Enacted  February  28,  1888,  Stata.  and  Amdts.  1883,  p.  15. 

§  2695.  FENCES  TO  BE  REMOVED,  HOW.  When  the  alteration  of  an  old 
or  the  opening  of  a  new  road  makes  it  necessary  to  remove  fences  on  land  given, 
purchased,  or  condemned,  by  order  of  a  court  for  road  or  highway  purposes, 
notice  to  remove  the  fences  must  be  given  by  the  road  overseer  to  the  owner, 
his  occupant  or  agent,  or  by  posting  the  same  on  the  fence ;  and  if  the  same  is 
not  done  within  ten  days  thereafter,  or  commenced  and  prosecuted  with  due 
diligence,  the  road  overseer  may  cause  it  to  be  carefully  removed  at  the  expense 
of  the  owner,  and  recover  of  him  the  cost  of  such  removal,  and  the  fence  mate- 

« 

rial  may  be  sold  to  satisfy  the  judgment. 

Hrstory:   Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  pp.  15-16. 

1.  Applied,  cited,  construed,  referred  to.  after  lil»liway»  are  laid,  the  law  makes  dls- 

2.  Difference    between    encroachments   before      tlnctlon  and  provides  different  remedies  for 

and  after  highways  are  laid.  their    removal;    one    as    provided    by  this 

8.  Only  remedy  for  overseer  to  pursue.  section  and  other  by  8  2734  post.-Smlth  vs. 

^              ^                                ^  Talbot.  77  Cal.  1«.  18.  18  Pac  Rep.  795. 

1.  Applied,  cited,  conatraed,  referred  to,  j|.  only  remedy  for  road  ovenwer  to  pur- 
etc.  In:  Smith  vs.  Talbot,  77  Cal.  16,  17,  18  g^e.  In  case  of  an  encroachment,  placed  by 
Pac.  Rep.  795  (construed  with  S8  2731,  2734  owner  of  land  on  highway  before  It  Is  laid 
post);  Keena  vs.  Board  of  Supervisors,  89  out.  Is  that  prescribed  by  this  section.— 
Cal.  11,  14,  26  Pac.  Rep.  615  (referred  to).  Smith  vs.  Talbot,  77  Cal.  16,  18,  18  Pac  Rep. 

2.  In  cases  of  eBcroachments  before  and  796. 

§  2696.  ACQUmiNO  LAND,  PROCEEDINaS  FOR.  Whenever  it  shall  be- 
come necessary  to  acquire  land  in  order  to  raise  the  banks  along  any  stream[s! 
or  remove  obstructions  therefrom,  or  widen,  change,  deepen  or  straighten  their 
channels  for  the  purpose  of  protecting  any  pnblic  road  or  highway,  or  to  cod- 
strnct  flumes,  ditches  or  canals,  or  make  other  improvements  for  the  purpose  of 
carrying  off  storm- waters  or  floods  to  a  place  of  safety,  the  board  must,  by 
order,  direct  proceedings  to  procure  land  necessary  for  such  purpose  to  be  insti- 
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tilted  by  the  district  attorney  of  the  county,  in  the  name  of  the  county,  under 
and  as  provided  in  title  seven  of  part  three  of  the  Code  of  Civil  Procedure, 

History:  Enacted  March  15, 1887,  Stats,  and  Amdts.  1886-7,  pp.  150-151  j 
amended  March  3,  1903,  Stats,  and  Amdts.  1903,  pp.  79-80. 

§  2697.     [No  such  section.] 
§  2698.     (Repealed.) 

History:  Enacted  March  12,  1872;  amended  March  80,  1874,  Code 
Amdts.  1873-4,  p.  123;  April  16,  1880,  Code  Amdts,  1880  (Pol.  pt.), 
p.  72;  repealed  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  5. 

Availed,  dtedy  eoMtmedy  referred  to,  70  Cal.  481,  436,  11  Pac.  Hep.  662  (with 
etc.,  in:  Rush  vs.  McDermott,  50  GaL  471,  reference  to  statute  of  1872  before  Us  re- 
478  (applied);   County  of  Yolo  vs.  Knight,      peal). 

§§2699-2702.     (Repealed.) 

History:  Enacted  March  12,  1872;  repealed  Febmary  28,  1888,  Btata. 
and  Amdts.  1883,  p.  5. 

§2703.     (Repealed.) 

History:  Enacted  March  12,  1872:  amended  April  16,  1880,  Code 
Amdts.  1880  (Pol.  pt),  p.  72;  repealed  February  28,  1883,  Stats,  and 
Amdts.  1883,  p.  5. 

§2704.     (Repealed.) 

Hrstory:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4^  p.  124;  repealed  April  16,  1880,  Code  Amdts.  1880  (Pol. 
pt.),  p.  76. 

§  2705.     (Repealed.) 

Hfstory:  Enacted  March  12,  1872;  repealed  February  28,  1883,  Stats, 
and  Amdts.  1883,  p.  5. 

§§  2706-2708.     (Repealed.) 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  124;  April  16,  1880,  Code  Amdts.  1880  (Pol.  pt),  p.  72; 
repealed  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  5. 

Applied  etted,  constmed,  referred  to,  Cal.  481,  436,  11  Pac.  Rep.  662  (with  refer- 
etc,   in:    County    of    Yolo    vs.    Knight,    70      ence  to  statute  of  1872  before  Its  repeal). 

§2709.     (Repealed.) 

History:  Enacted  March  12, 1872;  repealed  February  28, 1883,  Stats,  and 
Amdts.  1883,  p.  5. 

§  2710.     (Repealed.) 

History:  Enacted  March  12,  1872;  amended  April  16,  1880,  Code 
Amdts.  1880  (Pol.  pt.),  p.  78;  repealed  February  28,  1883,  Stats,  and 
Amdts.  1883,  p.  5. 
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ARTICLE  VIL 

ERECTION  AND  MAINTENANCE  OF  BHIDGE& 

S  2711.    Bridges,    how    maintained^    and    hj  §  2714.    When  one  overseer  fails  to  act,  nha 

whom.  may  repair  bridge. 

§  2712.    When  aid  may  be  given  hj  county  S  2715.    When  supervisors  must  repair  bridge, 

for  bridge.  §  2716.    Semi-annual   meetings    for   highway 

§  2713.    Construction   and  repair  of  bridges  *nd  bridge  purposes. 

to  be  let  out  by  contract.  5§  2717-2723.     [No  such  sections.] 

S§  2724-2730.     (Repealed.) 

§  2711.  BRroOES^  HOW  MAINTAINED,  AND  BY  WHOM.  All  public 
bridges,  not  otherwise  specially  provided  for,  are  maintained  by  the  road  dis- 
trict in  which  they  are  situate,  the  districts  which  they  unite,  and  the  county 
at  large,  in  the  same  manner  as  highways,  and  under  the  management  and 
control  of  the  road  overseer  and  the  board  of  supervisors,  the  expense  of 
constructing,  maintaining,  and  repairing  the  same  being  primarily  payable 
out  of  the  road  fund  of  the  district  in  the  hands  of  the  county  treasurer,  and 
from  road-taxes. 

HFstory:  Original  section  enacted  March  12,  1872;  amended  April  16, 
1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  73;  repealed  February  28,  1883, 
Stats,  and  Amdts.  1883,  p.  5.  Present  section  enacted  February  28,  1883, 
Stats,  and  Amdts.  1883,  p.  16. 

Applied,     dted,     coB>tmed,     referred     to,       mento,   187   Cal.   204,   206,   69   Pac.  Rep.  962 
etc.,    in:    Johnston    vs.    County    of    Sacra-       (referred  to). 

§2712.    WHEN   AID  MAY  BE   GIVEN  BY  COUNTY  FOR  BBIDGE. 

Whenever  it  appears  to  the  board  of  supervisors  that  any  road  district  is  or 
would  be  unreasonably  burdened  by  the  expense  of  constructing,  or  by  the 
maintenance  and  repairs  of  any  bridge  or  tunnel  connecting  or  forming  a 
part  of  a  road,  or  the  purchase  of  toll-roads,  they  may,  in  their  discretion, 
cause  a  portion  of  the  aggregate  cost  or  expense  to  be  paid  out  of  the  general 
road  fund  of  the  county,  or  by  vote  of  two  thirds  of  the  board  of  supervisors, 
said  board  may,  in  their  discretion,  order  a  portion  of  the  cost  of  construc- 
tion and  repairs  of  bridges  and  tunnels  connecting  or  forming  a  part  of  a 
road,  or  a  portion  of  the  cost  of  the  purchase  of  toll-roads,  to  be  paid  out  of 
the  county  general  fund  as  well  as  the  general  road  fund. 

Hrstory:  Original  section  enacted  March  12,  1872;  repiealed  Febrnary  28, 
1883,  Stats,  and  Amdts.  1883,  p.  6.  Present  section  enacted  February  28, 
1883,  Stats,  and  Amdts.  1883,  p.  16;  amended  March  15,  1887,  Stats,  and 
Amdts.  1887,  p.  115;  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  599; 
February  12,  1903,  Stats,  and  Amdts.  1903,  pp.  18-19. 

1.  Applied,  cited,  construed,  referred  to.  fectlve,  where,  brougrht  to  compel  transfer 

2.  Petition  for  writ  of  mandate  held  defect-      from    sreneral    county    fund    to    particular 

iye.  road    district   fund    for   payment   for  work 

done  and  money  expended.  It  does  not  con- 

1.  Applied,  cited,  constraed,  referred  to,  tain  an  allegation  that  work  was  done 
etc.,  In:  Potter  vs.  Fowzer,  78  Cal.  493.  496.  and  money  expended  for  purposes  men- 
21  Pac.  Rep.  118   (applied).  tloned  In  this  section.— Potter  vs.  Fowier. 

2.  Petition  for  writ  of  mandate  held  de-       78  Cal.  498,  496,  21  Pac.  Rep.  118. 


§  2713.  OONSTRUOTION  AND  REPAIR  OF  BRIDOES  TO  BE  LET  OUT 
BY  CONTRACT.  No  bridge,  the  cost  of  construction  or  repair  of  which  wil! 
exceed  the  sum  of  two  hundred  dollars,  must  be  constructed  or  repaired  ex- 
cept on  the  order  of  the  board  of  supervisors.  When  ordered  to  be  con- 
structed or  repaired,  the  contract  therefor  may,  in  their  discretion,  be  let  out, 
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and  if  let,  it  must  be  after  reasonable  notice  given  by  the  board  of  supervisors, 
by  publication  at  least  once  a  week  for  two  weeks  in  a  county  newspaper; 
and  if  no  paper  is  published  in  said  county,  then  by  three  posted  notices,  one 
at  the  court-house,  one  at  the  point  to  be  bridged,  and  one  at  some  other  neigh- 
boring place  in  the  county.  All  bids  shall  be  sealed ;  they  shall  be  opened  at 
the  time  specified  in  the  notice,  and  the  contract  awarded  to  the  lowest 
responsible  bidder.  The  board  may,  however,  reject  any  and  all  bids.  The 
contract  and  bond  for  its  performance  must  be  entered  into  and  approved  by 
the  board  of  supervisors;  except,  however,  in  cases  of  great  emergency,  by  the 
unanimous  consent  of  the  whole  board  they  may  proceed  at  once  to  replace  or 
repair  any  and  all  structures,  of  whatever  nature,  without  notice.  Bridges 
crossing  the  line  between  counties  must  be  constructed  by  the  counties  into 
which  such  bridges  reach,  and  each  of  the  counties  into  which  any  such  bridge 
reaches  shall  pay  such  portion  of  the  cost  of  such  bridge  as  shall  have  been 
previously  agreed  upon  by  the  boards  of  supervisors  of  said  counties. 

History:  Original  section  enacted  March  12,  1872;  repealed  Febmary  28, 
1883,  Stats,  and  Amdts.  1883,  p.  5.  Present  section  enacted  February  28, 
1883,  Stats,  and  Amdts.  1883,  p.  16. 

1.  Applied,  cited,  construed,  referred  to.  entirely  borne  by  such  counties,  or  when 

2.  Cost  of  bridges  crossing  line  between  coon-      constructed     ownership     shall     be     vested 

ties.  in    them.      The    purpose    of    statute    Is    to 

1.    AppUed.  elted.  eonatracd.  referred  to*      P^^ovlde  facilities  for  travel  and  Intercourse 

etc.  in:  Croley  vs^al.  Pac.  R  Co..  184  Cai!      ^ftween    different    parts    of    state.      It    is 

557.  661.    66   Pac   Rep.   860    (construed   and  ^^^"^T*  J?      I  TT  .f  "^  1^  ^T    fl       I 

applied);    Johnston    vs.    County    of    Sacra-  ^f "  *^*^^^  which  limits  authority  of  board 

mento.  137   Cal.   204.  206.   209.  69  Pac.  Rep.  of  supervisors    either  In  extent  or  mode  in 

962  frAfArrAd  ta'i  which  It  is  to  be  exercised. — Croley  vs.  Cal- 

''  Ifornla  Pac.  R.  Co.,  184  Cal.  657.  661.  66  Pac. 


S.    Co«t  of  bridges  erooslniT  Une  betfreca 
eowatlcsy  is  not  required  by  statute  to  be 


Rep.  860. 


'  §  2714.  WHEN  ONE  OVERSEER  FAILS  TO  ACT,  WHO  MAY  REPAIR 
BSIDOE.  If  the  road  overseer  of  one  district,  after  five  days'  notice  from 
the  overseer  of  an  adjoining  district  to  aid  in  the  repair  of  a  bridge  in  which 
each  are  interested,  fails  so  to  aid,  the  one  giving  notice  may  make  the  neces- 
sary repairs,  and  must  be  allowed  a  pro  rata  compensation  therefor  by  the 
board  of  supervisors  out  of  the  road  fund  of  the  defaulting  district.  Bridges 
crossing  the  line  between  cities  and  towns  and  road  districts,  must  be  con- 
structed and  maintained,  and  the  expenses  thereof  borne  equally  by  the  cities 
or  towns  from  the  road  fund  of  the  road  districts  into  which  such  bridges 
reach. 

Hfstory:  Original  section  enacted  March  12,  1872;  amended  March  30, 
1874,  Code  Amdts.  1873-4,  p.  126;  April  16,  1880,  Code  Amdts.  1880  (Pol. 
pt.),  p.  74;  repealed  February  28.  1883,  Stats,  and  Amdts.  1883,  p.  5. 
Present  section  enacted  February  28,  1883,  Stats,  and  Amdts  1883,  p.  17. 

Applied^  cited,  coaatnied,  referred  to,  472  (with  reference  to  statute  of  1872  be- 
etc.  In    Rush   vs.   McDermott,   60   Cal.    471,      fore  its  repeal). 

§2715.  WHEN  SUPERVISORS  MUST  REPAIR  BRIDGE.  If  the  over- 
seer of  any  road  district,  chargeable  with  the  repair  of  a  bridge,  fails  to  make 
the  needed  repairs,  after  being  informed  that  a  bridge  is  impassable  or  unsafe, 
and  is  requested  to  make  the  same  by  two  or  more  freeholders  of  the  district 
in  which  it  is  situate,  or  the  two  districts  which  it  unites,  the  freeholders  may 
represent  the  facts  to  the  board  of  supervisors,  who,  upon  being  satisfied  that 
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the  bridge  is  unsafe,  must  cause  the  same  to  be  repaired,  and  must  pay  there- 
for from  the  funds  of  the  district  chargeable  therewith,  or,  if  deemed  neces- 
sary, from  the  general  road  fund. 

History:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  17. 

§2716.  SEMIANNUAL  MEETINOS  FOB  HIGHWAY  AND  BRIDGE 
PUBPOSES.  The  supervisors  may  appoint,  semiannually,  a  special  meeting, 
at  which  the  road  overseers,  on  days  set  apart  for  their  respective  districts, 
must  be  present;  and  at  such  special  meetings  so  appointed  the  supervisors 
must  hear  highway  and  bridge  reports  and  complaints  from  oflScers  and  citi- 
zens ;  after  which  such  orders  must  .be  made  and  such  action  had  regarding 
the  same  as  the  public  welfare  demands. 

History:    Enacted  Febniary  28,  1888,  Stats,  and  Amdts.  1883,  p.  17. 

Applied,  cited,  conatraed*  referred  tOp  for  9  8716);  Johnston  vs.  County  of  Sacra- 
etc,  in:  California  Loan  A  T.  Co.  tb.  Weis,  mento*  187  CaL  20i,  206,  €9  Pac.  Bep.  Ht 
118  CaL  489,  496,  60  Pao.  Rep.  697  (mlscited       (referred   to). 

§§2717-2723.     [No  such  sections.] 
§§  2724-2726.     (Repealed.) 

History:  Enacted  March  12,  1872;  amended  March  80.  1874,  Coda 
Amdts.  1873-4,  p.  126;  April  16,  1880,  Code  Amdts.  1880  (Pol  pt.),  p.  74; 
repealed  February  28,  1883,  Stats,  and  Amdts.  1883^  p.  fi. 

§§  2727,  2728.    (Repealed.) 

History:  Enacted  March  12,  1872;  repealed  February  28,  1883,  Stats, 
and  Amdts.  1883,  p.  5. 

§  2729.     (Repealed.) 

History:     Enacted  March   12,   1872;    amended   March   80,   1874,   Code 
Amdts.  1873-4,  p.  127;  April  16, 1880,  Code  Amdts.  1880  (Pol.  pt),  p.  75; 
repealed  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  5. 

§  2730.     (Repealed.) 

History:  Enacted  March  12|  1872;  repealed  Februaxy  28,  1883,  Stats, 
and  Amdts.  1883,  p.  6. 
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ARTICLE  Vm. 

OBSTRUCTIONS  AND   INJURIES   TO   HIGHWAYa 


{2731.    Bemoval  of  encroachments. 

S  2732.    Notice  to  remove  encroachments. 

§2733.    Penalty  for  neglect. 

$2734.  If  encroachment  denied,  action  for 
nuisance. 

§2735.  If  encroachment  not  denied,  how  re- 
moved. 

§2736.  Penalty  for  leaving  open  ijates  or 
riding  off  the  road. 

§2737.    Penalty  for  obstruction  or  injury. 


8  2738.  Penalty  for  injuring  mile-stone  or 
guide-post. 

§  2739.     Bemoval  of  fallen  trees. 

§  2740.     Unauthorized  felling  of  trees. 

S  2741.  Notice  on  bridges  and  penalty  for 
disregarding. 

§  2742.    Destroying  shade  or  ornamental  trees. 

§  2743.  Becovery  r.nd  application  of  penal- 
ties and  forfeitures. 

S  2744.  Service  of  notice  by  publication  on 
non-residents. 


§  2731.  REMOVAL  OF  ENCROACHMENTS.  If  any  highway  duly  laid 
out  or  erected  is  encroached  upon  by  fences,  buildings,  or  otherwise,  the  road 
overseer  of  the  district  may,  orally  or  in  writing,  require  the  encroachment  to 
be  removed  from  the  highway. 

History:  Original  section  enacted  March  12,  1872;  amended  March  80, 
1874,  Code  Amdts.  1873-4,  p.  127;  April  16,  1880,  Code  Amdts.  1880  (Pol. 
pt.),  p.  75;  repealed  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  5. 
Present  section  enacted  February  28,  1883,  Stats,  and  Amdts  1883,  p.  17. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Obstruction  contemplated. 

3.  Until  recorded  highway  not  laid  out. 

1.  APPLIED,  CITED,  CONSTRUED,  RB- 
FERRED  TO,  etc..  In:  Smith  vs.  Talbot,  77 
Cal.  16.  18  Pac.  Rep.  795  (construed  with 
§2696  ante,  §2734  post);  Peck  vs.  Board  of 
Supervisors.  90  Cal.  384,  386,  27  Pac.  Rep. 
301  (applied);  Freshour  vs.  Hlhn,  99  Cal.  443, 
445,  34  Pac.  Rep.  87  (construed  with  §fi  2732, 
2734  post);  Compton  vs.  Carr,  126  Cal.  679, 
SSO.  59  Pac.  Rep.  29  (applied);  County  of 
Sierra  vs.  Butler,  136  Cal.  647,  649,  69  Pao. 
Rep.  418   (construed). 


Aa  to  aetloB  to  abate  en€*roaclimeiit»  see 

post   §  2734   and   note. 

As  to  difference  betiveen  eacroactamentfl 
before    and   after   laylngr   ovt   of   hlsbwaysy 

see  ante  §  2695  and  note  par.  2. 

2.  OBSTRUCTION    CONTEMPLATED    by 

this  and  followlnsr  sections  is  an  obstruc- 
tion by  some  physical  object,  such  as  a 
fence,  building:,  or  the  like,  placed  upon  the 
highway. — County  of  Sierra  vs.  Butler,  186 
Cal.  647,  649.  69  Pac.  Rep.  418. 

3.  UNTIL  RECORDED  A  HIGHWAY  18 
NOT  DULT  LAID  OUT  or  erected  within 
this  section. — Freshour  vs.  Hlhn,  99  Cal.  448, 
446,   34  Pac.   Rep.   87. 


§2732.  NOTICE  TO  REMOVE  ENCROACHMENTS.  Notice  must  be 
given  to  the  occupant  or  owner  of  the  land,  or  person  causing  or  owning  the 
encroachment,  or  left  at  his  place  of  residence  if  he  be  known  to  the  person 
giving  such  notice  and  reside  in  the  county,  if  not,  it  must  be  posted  on  the 
encroachment,  specifying  the  breadth  of  the  highway,  the  place  and  extent 
of  the  encroachment,  and  requiring  him  to  remove  the  same  within  ten 
days. 

History:  Original  section  enacted  March  12,  1872;  amended  March  80, 
1874,  Code.  Amdts.  1873-4,  p.  128;  April  16,  1880,  Code  Amdts.  1880  (Pol. 
pt.),  p.  75;  repealed  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  5. 
Present  section  enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  pp.  17-18. 

Applied,     cited*     coBstraedy     referred     tOf  Aa  to  action  to  abate  encroachment^  see 

etc.,  In:  Freshour  vs.  Hihn,  99  Cal.  443.  445,  post  5  2734  and  note. 

^47.  34  Pac.  Rep.  87   (construed  with  §  2731  Aa  to  who   may  proaecnte  action  to  re- 
ante  and  I  2734  post).  move,  see  post  9  2734,  note  par.  5. 

§2733.  PENALTY  FOR  NEOLECT.  If  the  encroachment  is  not  removed, 
or  commenced  to  be  removed,  and  diligently  prosecuted  prior  to  the  expira- 
tion of  the  ten  days  from  the  service  or  posting  the  notice,  the  one  who  caused, 
owns,  or  controls  the  encroachment  forfeits  ten  dollars  for  each  day  the  same 
continues  unremoved.    If  the  encroachment  is  such  as  to  effectually  obstruct 
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and  prevent  the  nse  of  the  road  for  vehicles,  the  overseer  must  forthwith 

remove  the  same. 

Hi'ttory:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  18. 

Applied,    died*    eoauitraed,     referred    tOf      CaL    647,    560,   €9    Paa    Rep.    418    (referred 
etc..    In    County    of   Sierra    vs.    Butler,    186      to). 

§  2734.    IF  ENCBOACHMENT  DENIED,  ACTION  FOB  NUISANOK    If 

the  encroachment  is  denied,  and  the  owner,  occupant,  or  person  controlling  the 
matter  or  thing  charged  with  being  an  encroachment  refuses  either  to  remove 
or  permit  the  removal  thereof,  the  road  overseer  must  commence  in  the  proper 
court  an  action  to  abate  the  same  as  a  nuisance;  and  if  he  recovers  judgment, 
he  may,  in  addition  to  having  the  same  abated,  recover  ten  dollars  for  every 
day  such  nuisance  remained  after  notice,  and  also  his  costs  in  said  action. 
H (story:    Enacted  Febmary  28,  1883,  Stats,  and  Amdts.  1883,  p.  18. 


1.  Applied,  cited,  constraed,  referred  to* 

2.  Action,  when  lies. 

3.  Same — ^To  recover  penalty, 

4.  Contradictory  findingif. 

5.  Overseer  may  properly  bring  action. 

1.  APPLIED,  CITED,  COlf  8TRUBD,  RB- 
FERRBD  TO,  etc..  In:  Bailey  vs.  Dale,  71 
Cal.  34,  86,  11  Pac.  Rep.  804  (construed); 
Smith  vs.  Talbot,  77  Cal.  16,  17,  18  Pac. 
Rep.  795  (construed  with  912696,  2781  ante); 
Freshour  vs.  Hlhn.  99  Cal.  443,  446,  446, 
447,  84  Pac.  Rep.  87  (construed  with  n  8781, 
2732  ante) ;  Compton  vs.  Carr,  126  Cal.  679,  680, 
69  Pac.  Rep.  29  (applied);  County  of  Sierra 
vs.  Butler,  186  CaL  647,  649,  69  Pac  Rep. 
418  (construed). 

As  to  nature  of  encroachment  referred 
tOf  see  ante  fi  2731  and  note. 

a.  ACTION,  TVHEN  LIES. — No  action  lies 
under  this  section  at  suit  of  road  overseer 
to  abate  an  encroachment  on  highway  as 
nuisance  and  for  penalty  unless  encroach- 
ment has  come  into  existence  since  hisrh- 
way  was  laid  out  or  completed. — Smith  vs. 
Talbot,  77  Cal.  16,  18.  18  Pac.  Rep.  796. 

As  to  the  difference  In  remedies  for  re- 
moTlnar  encroachments,  see  ante  9  2695  and 
note. 


S.  To  .  recover  penalty  hlflrhway  must 
have  been  recorded  as  provided  by  subd. 
2  of  5  2648  this  code.  Until  so  recorded 
the  highway  Is  not  "duly  laid  oot  or 
erected"  within  meaninflr  of  i  2781  ante. 
The  only  remedy  public  has  for  an  obstruc- 
tion in  highway  which  exists  only  by  user, 
and  has  not  been  recorded,  is  an  action  to 
remove  obstruction  as  nuisance. — Freshour 
vs.  Hlhn,  99  CaL  448,  446,  84  Pac.  Rep.  87. 

4.  COlfTRADICTORY  FINDINGS  AS  TO 
WIDTH  OF  HIGETWAT  In  an  action  by  road 
commissioner  will  not  support  Judgment 
establishing  highway  and  abating  en- 
croachment, where  by  one  of  said  findings 
road  was  found  to  be  slxty-slx  feet  wide, 
and  by  another  forty  feet  wide. — Compton 
vs.  Carr,  126  Cal.  679,  682,  69  Pac  Rep.  2S. 

5.  OTBRSBER  MAT  PROPKRLT  BRDTG 
ACTION  to  remove  encroachment,  under 
S§  2731-2786. — San  Benito  Co.  vs.  Whitesides. 
61  Cal.  416;  Bailey  vs.  Dale,  71  CaL  34.  ST. 
11  Pac.  Rep.  804;  Hall  vs.  Kauffman.  10€ 
Cal.  461,  89  Pac.  Rep.  766;  County  of  Sierra 
vs.  Butler,  186  CaL  647,  649,  69  Pac.  Rep. 
418. 

As  to  when  eonnty  ahovld  maintain  a^ 
tlon,  see  post  9  2737  and  note. 


§  2735.    IF  ENCROACHMENT  NOT  DENIED,  HOW  REMOVED.    If  the 

encroachment  is  not  denied,  but  is  not  removed  for  five  days  after  the  notice 
is  complete,  the  road  overseer  may  remove  the  same  at  the  expense  of  the 
owner,  occupant,  or  person  controlling  the  same,  and  recover  his  costs  and 
expenses,  as  also  for  each  day  the  same  remained  after  notice  was  complete, 
the  sum  of  ten  dollars,  in  an  action  for  that  purpose. 

History:    Enacted  Febmary  28,  1883,  Stats,  and  Amdts.  1883,  p.  18. 

Applied,     elted,     conetmed,     referred     to»  As  to  encroachment  referred  to^  see  ante 

etc..    in:    County    of   Sierra   vs.    Butler,   186       8  2731  and  note. 
Cal.  647,  649,  69  Pac.  Rep.  418  (cited). 

§  2736.  PENALTY  FOB  LEAVINO  OPEN  GATES  OB  BIDINO  OFF  THE 
BOAD.  No  gates  must  be  allowed  on  any  public  highway  except  such  as  are 
allowed  by  the  board  of  supervisors,  in  accordance  with  the  provisions  of 
subdivision  eleven,  section  two  thousand  six  hundred  and  forty-three,  and 
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when  so  allowed  they  must  be  maintained  at  the  expense  of  the  owner  or  occu- 
pant at  whose  request  or  for  whose  benefit  they  were  erected.  If  such  ex- 
pense is  not  paid,  the  gate  must  be  removed  as  an  obstruction.  Any  one  who 
leaves  open  such  gate,  or  wilfully  and  unnecessarily  rides  over  ground  ad- 
joining the  road  on  which  the  gate  is  erected,  forfeits  to  the  injured  party 
treble  damages. 

History:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  18. 

§2737.  PENALTY  FOR  OBSTRUCTION  OR  INJURY.  Whoever  ob- 
structs or  injures  any  highway,  or  diverts  any  watercourse  thereon,  or  drains 
water  from  his  land  upon  any  highway,  to  the  injury  thereof,  by  means  of 
ditches  or  dams,  is  liable  to  a  penalty  of  ten  dollars  for  each  day  such  obstruc- 
tion or  injury  remains,  and  must  be  punished  as  provided  in  section  five  hun- 
dred and  eighty-eight  of  the  Penal  Code.  Any  person,  persons,  or  corpora- 
tion who  shall  be  storing  or  distributing  water  for  any  purpose,  and  shall 
permit  the  water  to  overflow  or  saturate,  by  seepage,  any  highway,  to  the 
injury  thereof,  shall,  upon  notification  of  the  road  commissioner  of  the  district 
where  such  overflow  or  seepage  occurs,  repair  the  damages  occasioned  by  such 
overflow  or  seepage ;  and  should  such  repair  not  be  made  within  a  reasonable 
time  by  such  person,  persons,  or  corporation,  said  road  commissioner  shall 
make  such  repairs,  and  recover  the  expense  thereof  from  such  person,  persons, 
or  corporation,  in  an  action  at  law. 

All  persons  eKcavatang  irrigation,  mining,  or  draining  ditches  across  public 
highways  shall  be  required  to  bridge  said  ditches  at  such  crossings,  and  upon 
neglect  to  do  so,  the  road  commissioner  for  that  road  district  shall  construct 
the  same  and  recover  the  cost  of  constructing  said  bridge  or  bridges  of  such 
persons  by  action,  as  provided  in  this  section;  provided,  that  the 

Supervisors  of  any  county  may  construct  and  maintain  bridges  over  any 
and  all  ditches  used  exclusively  for  irrigation  purposes,  and  which  cross  pub- 
lic highways  in  the  county  over  which  they  have  authority,  and  may,  with 
the  consent  of  the  owners  of  such  ditches,  declare  any  and  all  such  bridges  to 
be  public  property,  and  maintain  and  keep  the  seme  in  repair  at  the  expense 
of  such  county.    And 

Whoever  wilfully  injures  any  public  bridge  is  hereby  declared  to  be  guilty 
of  a  misdemeanor,  and  is  also  liable  for  actual  damages  for  such  injury,  to  be 
recovered  by  the  county  in  a  civil  action ; 

[Carcasses,  refuse  matter,  etc.]  Provided  further,  that  every  person  who 
knowingly  allows  the  carcass  of  any  dead  animal  (which  animal  belonged  to 
him  at  the  time  of  its  death)  to  be  put  or  to  remain  within  one  hundred  feet 
of  any  street,  alley,  public  highway,  or  road  in  common  use,  and  every  person 
"who  puts  the  carcass  of  any  dead  animal  within  one  hundred  feet  of  any 
street,  alley,  highway,  or  road  in  common  use,  or  who  shall  deposit  on  any 
highway  any  refuse  or  waste  tin,  sheet  iron,  or  broken  glass,  is  guilty  of  a 
misdemeanor. 

Hfttory:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  pp.  18-19; 
amended  March  27,  1897,  Stats,  and  Amdts.  1897,  pp.  217-218. 

^-  Applied,  cited,  construed,  referred  to.  l.    applibd,  CFTBD,  OONSTRITBD,  rb- 

t  Sj"**y  ™»y  maintain  action.  FBRRBD  to,  etc..  In:  County  of  Fresno  ys. 

'•  Where  penalty  cannot  be  recoyered.  Fowler   Switch   C.   Co..   68   Cal.   859,   860,   f 
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Pao.  Rep.  809  (construed  with  8  561  of  Civil 
Code);  County  of  Sierra  vs.  Butler.  186 
Cal.  647,  560.  69  Pac.  Rep.  418   (applied). 

2.     COUNTY  MAT  MAINTAIN  ACTION.^ 

Obstructions  to  hiflrhways  resulting:  from 
diversion  of  water  for  private  use,  seepage, 
or  overflow  from  ditches,  falllnsr  of  trees,  are 
injuries  to  county,  and  county  is  authorized 
to  maintain  actions  for  removal  of  such 
obstructions.^-County  of  Sierra  vs.  Butler, 
136  Cal.  647,  550»  69  Pac.  Rep.  418. 


A«  to  whea  overseer  okoold  aiolBtalB 
action,  see  ante  S  2734  and  note. 

8.  WHBRB  PENALTY  CANNOT  BE  RB- 
COVERED. — In  suit  in  equity  to  enjoin 
public  nuisance  arislner  from  deposit  of 
debris  from  mine,  penalty  of  110  per  day 
cannot  be  recovered  or  enforced.  The  point 
was  not  raised  by  demurrer  in  this  case,  but 
court  BO  held  in  anticipation  of  the  point 
bein?  raised. — County  of  Sierra  vs.  Butler. 
136  Cal.  647,  651,  69  Pac.  Rep.  418. 


§2738.    PENALTY   FOB   INJUBINa   BOLE-STONE    OB   GUIDE-POST. 

Whoever  removes  or  injures  any  mile-board,  or  mile-stone,  or  guide-post,  or 
any  inscription  on  such,  erected  on  any  highway,  is  liable  to  a  penalty  of  ten 
dollars  for  every  such  offense,  and  punishable  as  provided  in  section  five  hun- 
dred and  ninety  of  the  Penal  Code.  It  shall  be  the  duty  of  the  board  of  super- 
visors to  cause  guide-posts,  with  suitable  inscriptions  thereon,  to  be  erected  at 
all  road  crossings  and  forks  of  roads  outside  of  any  corporate  limits. 

History:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  19. 

§2739.  BEMOVAL  OF  FALLEN  TBEES.  Any  person  may  notify  the 
occupant  or  owner  of  any  land  from  which  a  tree  or  other  obstruction  has 
fallen  upon  any  highway,  to  remove  such  tree  or  obstruction  forthwith.  If 
it  is  not  so  removed,  the  owner  or  occupant  is  liable  to  a  penalty  of  one  dollar 
for  every  day  thereafter  till  it  is  removed,  and  the  cost  of  removal. 

History:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  19. 

§  2740.  UNAUTHOBIZED  FELLING  OF  TBEES.  Whoever  cuts  down  a 
tree  so  that  it  falls  into  any  highway,  must  forthwith  remove  the  same,  and 
is  liable  to  a  penalty  of  ten  dollars  for  every  day  the  same  remains  in  such 
highway 

History:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  19. 

Applied,     cited,     conptmed,     referred     to,       Sierra  vs.  Butler,  136  CaL  647,  650.  69  Pae. 
etc.  In:  Bailey  vs.  Dale,  71  Cal.  34,  87,  11       Rep.  418   (applied). 
Fac    Rep.    804     (referred    to);    County    of 

§  2741.    NOTICE  ON  BRIDOES  AND  PENALTY  FOB  DISBEOASDINO. 

Road  overseers  must,  when  ordered  by  the  board  of  supervisors  so  to  do,  put 
up  on  bridges  under  their  charge  notices  that  there  is  '*five  dollars  fine  for 
riding  or  driving  on  this  bridge  faster  than  a  walk."  Whoever  thereafter 
rides  or  drives  faster  than  a  walk  on  such  bridge  is  liable  to  pay  five  doUars 
for  each  offense. 

Hfttory:    Enacted  Febmary  28,  1883,  Stats,  and  AmdtB.  1883,  p.  19. 

§2742.  DESTBOTINO  SHADE  OB  OBNAMENTAL  TBEES.  Whoever 
digs  up,  cuts  down,  or  otherwise  maliciously  injures  or  destroys  any  shade 
or  ornamental  tree  on  any  highway,  unless  the  same  is  deemed  an  obstruction 
by  the  road  overseer,  and  removed  under  his  direction,  forfeits  one  hundred 
dollars  for  each  such  tree. 

H (story:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  19. 

§  2743.  BECOVEBT  AND  APPLICATION  OF  PENALTIES  AND  fOir 
FEITUBES.  All  penalties  or  forfeitures  given  in  this  chapter,  and  not  other- 
wise provided  for,  must  be  recovered  by  the  road  overseer  or  commissioner 


nc  V1»  cli.  Uf  wart.  VIU.]         NOTICB— N01f-IiBSID]SNTB~PUBl.ICATI0ZV. 


(«55) 


93744 


of  the  respective  road  districts  by  suit  in  the  name  of  the  county  in  which 
said  road  district  is  situated,  and  be  paid  into  the  road  fund  of  his  district. 

History:  Original  section  enacted  March  12,  1872;  amended  March  30, 
1874,  Code  Amdts.  1873-4,  p.  128;  April  16,  1880,  Code  Amdts.  1880  (Pol. 
pt.)y  p.  76;  repealed  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  5. 
Present  section  enacted  Febmary  28,  1883,  Stats,  and  Amdts.  1883,  p.  19. 


1.  Applied,  cited,  construed,  referred  to. 

2.  No  application  to  suits  to  abate  nuisances. 

!•     Applied,  cited,  eonstraed,  referred  tOf 

«tc..  In:  Bailey  vs.  Dale,  71  Cal.  84,  87,  11 
Fac  Rep.  804  (referred  to);  Kellett  ts. 
Clayton,  99  Cal.  210,  218,  88  Pac.  Rep.  886 
(cited);  County  of  Sierra  vs.  Butler,  186 
Cal.  547,  649,  69  Pac.  Rep.  418  (construed 
with   other  sections). 


2.     Ifo  applleation  to  salts  to  abate  nal- 

•aneea*— rThls  section  relates  only  to  actions 
not  otherwise  provided  for  where  recoi^Kery 
la  of  penalties  and  forfeitures  given  in 
chapter,  and  does  not  relate  to  actions  to 
abate  nuisance. — County  of  Sierra  vs.  But- 
ler, 136  Cal.  647,  649,  69  Pac.  Rep.  418.  See 
San  Benito  Co.  vs.  Whitesides,  61  Cal.  416; 
Bailey  vs.  Dall,  71  Cal.  84,  11  Pac.  Rep.  804. 


§2744.  SERVICE  OF  NOTICE  BT  PUBLICATION  ON  NON-RESI- 
DENTS. When  notice  is  required  to  be  served  upon  non-resident  landowners 
under  any  of  the  provisions  of  this  act,  such  notice  shall  be  deemed  to  have 
been  served  by  publi<5ation,  as  authorized  by  the  board  of  supervisors;  and 
for  all  purposes,  non-resident  landowners  upon  whom  personal  service  can- 
not be  made  within  the  county  shall  be  treated  as  non-consenting  landowners. 

History:  Original  section  enacted  March  12,  1872;  repealed  February  28, 
1883,  Stats,  and  Amdts.  1883,  p.  6.  Present  section  enacted  February  28, 
1883,  Stats,  and  Amdts.  1883,  pp.  19-20. 

Appll«d,  cited,  eonatraed,  referred  to,  eta,  in:  Miller  va.  County  of  Kern/  187  Cal.  819, 
S18,  70  Pac.  Rep.  S49   (referred  to). 
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AETICLE  IX;. 

PERMANENT  ROAD  DIVISIONS. 

[An  act  to  amend  the  Political  Godo  by  adding  a  new  article  to  chapter  II  of  title  YI 
of  part  III  thereof,  to  be  numbered  IX,  embracing  §§  2745-2772,  inelosive,  became  a  law 
under  the  constitutional  provision  without  the  governor's  approval,  March  13,  1901.] 


§  2745.    Boad  divisions,  formation  of. 

12746.  Petition  for  formation  of.  What 
must  contain. 

S  2747.  AfBidavit  accompanying  petition,  con- 
tents of. 

§  2748.    Publication  of  petition  and  notice. 

§  2749.  Hearing  of  petition.  Changing  bound- 
aries, notice. 

I  2750.  Boundaries  of  permanent  road  divi- 
sion.   Change  of,  notice. 

§  2751.  Special  road-tax.  Petition  for  im- 
provement of  roads. 

I  2752.    Duty  of  board  on  receipt  of  petition. 

§  2753.    Funds  may  be  set  apart. 

S  2754.  Duty  of  board  in  regard  to  special 
tax. 

S  2755.  Notices  of  election  must  specify, 
what, 

S  2756.    Elections  to  vote  upon  special  tax. 

§  2757.    Ballots. 

I  2758.  Officers  must  certify  results  of  elec- 
tion. 


S  2759.    Supervisors    to    compute,   levy,   and 

collect  tax. 
§  2760.    Permanent  road  bonds,  election  for 

issuing. 
§  2761.     Posting  and  publishing  notices. 
§  2762.     Election  notice  must  contain,  what 
§  2763.     General  law  to  govern  elections. 
S  2764.    Duties  of  election  officers.    Duties  of 

supervisors. 
§  2765.    Supervisors    to    prescribe   form  of 

bonds. 
S  2766.    Bate  of  interest.    What  bonds  most 

contain. 
§  2767.    Beversion  of  funds. 
§  2768.     Manner  of  performing  work.    To  be 

done  by  contract. 
§  2769.    Method  of  procedure  in  opening  bids. 
§  2770.     Payments  on  account. 
§  2771.     Money  remaining  in  fund.    When  di- 
vision lapses. 
§  2772.     Expenses  of  organization. 


§  2745.  BOAD  DIVISIONS,  FORMATION  OF.  Any  portion  of  a  county 
not  contained  in  a  permanent  road  division  may  be  formed  into  a  permanent 
road  division  under  the  provision  of  this  act,  and  when  so  formed  shall  have 
the  powers  herein  enumerated  and  such  as  may  hereafter  be  conferred  thereon 
by  law. 

History:  Original  section  enacted  March  12,  1872;  repealed  February  28, 
1883,  Stats,  and  Amdts.  1883,  p.  5.  Present  section  enacted.  March  13,  1901, 
Stats,  and  Amdts.  1900-1,  p.  277. 

§2746.    PETITION  FOB  FORMATION  OF.     WHAT  MUST  CONTAIN. 

A  petition  for  the  formation  of  a  permanent  road  division  (naming  it)  may 
be  presented  to  the  board  of  supervisors  of  the  county  wherein  the  division  i& 
proposed  to  be  formed.  It  shall  be  signed  by  at  least  a  majority  of  the  land- 
owners residing  within  the  proposed  division,  and  shall  contain : 

1.  The  boundaries  of  the  proposed  division ; 

2.  The  number  of  acres  therein  contained  and  the  assessed  valuation  of  the 
same  accordingly  to  the  last  completed  assessment-roll  of  the  county; 

3.  The  value  of  the  improvements  on  real  estate  and  of  the  personal  prop- 
erty within  the  proposed  division  according  to  the  last  completed  assessment- 
roll; 

4.  The  number  of  inhabitants  therein  as  near  as  can  be  ascertained; 

5.  A  particular  description  as  to  location  of  the  road  or  roads  which  it  is 
desired  to  construct  or  improve  and  the  necessity  for  such  work; 

6.  By  the  last  completed  assessment-roll  is  meant  the  last  roll  as  made  up  by 
the  assessor,  with  the  changes  ordered  by  the  supervisors  sitting  as  a  board 
of  equalization. 

HFttory:    Original  section  enacted  March  12,  1872;    amended  March  30, 
1874,  Code.  Amdts.  1873-4,  p.  128;   April  16,  1880,  Code  Amdts.  1880  (PoL 
pt),  p.  76;    repealed  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  5. 
Present  section  enacted  March  13,  1901,  Stats,  and  Amdts.  1900-1,  p.  277. 
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Applied,    eited,     conatroed,    referred     ta,  before    amendment    of    1873-4);    County    of 

etc..  in:   San  Benito  Co.   vs.  Whitesldes,   51  Sierra  vs.  Butler,  186  Cal.  647,  649,  69  Pac. 

CaL  416  (referred  to);   Bailey  vs.  Dale,  71  Rep.  418  (referred  to  as  before  amendment 

Cal.  U,  87,  11  Pac.  Rep.  804  (referred  to  as  of  1873-4). 

§2747.    AFFIDAVIT    ACCOHPANTINa    PETITION,    CONTENTS    OF. 

Such  petition  shall  be  accompanied  by  an  affidavit  stating  that  affiant  has 
compared  the  valuations  therein  given  with  those  on  the  last  completed  assess- 
ment-roll and  that  the  same  are  complete  and  correct. 

History:  Original  section  enacted  March  12,  1872;  amended  March  30, 
1874,  CJode.  Amdts.  1873-4,  p.  128;  April  16,  1880,  Code  Amdts.  1880  (Pol. 
pt),  p.  76;  repealed  Febmary  28,  1883,  Stats,  and  Amdts.  1883,  p.  5. 
Present  section  enacted  March  13,  1901,  Stats,  and  Amdts.  1900-1,  p.  277. 

§2748.  PUBLICATION  OF  PETITION  AND  NOTICE.  Such  petition 
shall  be  presented  at  a  regular  meeting  of  the  board  of  supervisors,  and  shall 
be  published  for  at  least  three  insertions  in  some  weekly  paper,  or  for  the 
period  of  fifteen  days  in  a  daily  paper  published  in  said  county,  before  the 
time  at  which  the  same  is  to  be  presented,  together  with  a  notice  stating  the 
time  of  the  meeting  at  which  the  same  will  be  presented,  and  naming  a  day 
when  the  board  will  be  asked  to  consider  the  same,  such  day  not  being  later 
than  the  fifth  day  of  the  monthly  session  when  said  petition  is  to  be  presented. 

Hfstory:  Original  section  enacted  March  12,  1872;  repealed  February  28, 
1883,  Stats,  and  Amdts.  1883,  p.  5.  Present  section  enacted  March  13,  1901, 
Stats,  and  Amdts.  1900-1,  p.  278. 

§2749.  HEABINO  OF  PETITION.  CHANQINa  BOXTNDABIES, 
NOTICE.  Upon  the  day  named  for  the  hearing  of  said  petition  the  board 
shall  hear  the  same,  and  may  adjourn  such  hearing  from  time  to  time,  not 
more  than  two  months  in  all.  On  the  final  hearing  they  shall  make  such 
changes  in  the  proposed  boundaries  as  they  may  find  to  be  proper,  and  shall 
define  and  establish  such  boundaries.  Any  changes  made  by  the  board  shall 
not  include  any  territory  outside  of  the  boundaries  described  in  the  petition, 
until  the  board  has  given  at  least  twenty  days'  notice  of  its  intention  to  in- 
clude such  territory  in  said  district.  Such  notice  shall  be  given  by  publication 
for  at  least  two  insertions  in  a  weekly  or  for  a  period  of  ten  days  in  a  daily 
paper  published  in  the  county,  and  by  leaving  a  copy  of  said  notice  at  each 
place  of  abode  on  said  territory. 

History:  Original  section  enacted  March  12,  1872;  repealed  February  28, 
1888,  Stats,  and  Amdts.  1883,  p.  5.  Present  section  enacted  March  13,  1901, 
Stats,  and  Amdts.  1900-1,  p.  278. 

§2760.  BOUNDABIES  OF  PEBUANENT  BOAD  DIVISION.  CHANGE 
OF,  NOTICK  The  boundaries  established  by  the  board  shall  be  the  bound- 
aries of  such  permanent  road  division  until  the  same  shall  be  changed  in 
the  manner  provided  by  law;  but  if  it  shall  appear  to  the  board  that  the 
boundaries  of  any  such  division  have  been  incorrectly  described,  it  shall  direct 
the  county  surveyor  to  ascertain  and  report  a  correct  description  of  the  bound- 
aries in  conformity  with  the  orders  of  the  board.  At  the  first  regular  meet- 
ing of  the  board  after  the  filing  of  the  county  surveyor's  report,  they  shall 
cause  notice  to  be  published  in  some  newspaper  published  in  the  county  that 
the  report  will  be  considered  at  the  next  regular  meeting  of  the  board,  nam- 
ing the  day,  and  at  such  meeting  the  board  shall  ratify  the  report  of  the  sur- 
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veyor,  with  such  modifications  as  they  deem  necessary.    And  the  boundaries 
so  established  shall  be  the  legal  boundaries  of  such  permanent  road  division. 

History:  Original  section  enacted  March  12,  1872;  repealed  February  2B, 
1883,  Stats,  and  Amdts.  1883,  p.  5.  Present  section  enacted  March  13,  1901, 
Stats,  and  Amdts.  1900-1,  p.  278. 

§2751.  SPECIAL  BOAD-TAX.  PETITION  FOB  IMPROVEMENT  OF 
ROADS.  At  the  time  of  forming  a  permanent  road  division,  or  at  any  time 
thereafter,  any  ten  or  more  resident  freeholders  thereof,  may  petition  the 
board  of  supervisors  to  have  plans  prepared  for  the  construction  or  improve- 
ment of  the  road  or  roads  or  any  part  thereof  mentioned  in  the  petition  for 
the  formation  of  said  division,  or  of  the  whole  or  any  part  of  any  other  road 
in  the  division. 

[What  petition  must  contain.]    Such  petition  shall  state: 

1.  The  recommendations  of  the  petitioners  as  to  the  materials  to  be  used 
and  the  manner  of  constructing  or  repairing  said  road  or  roads ; 

2.  An  estimate  of  the  probable  cost  of  such  work ; 

3.  A  request  that  the  board  appropriate  for  said  work  a  sum  of  money,  nam- 
ing it,  from  the  general  road  fund  of  the  county; 

4.  A  request  that  the  board  appropriate  for  said  work  a  sum  of  money, 
naming  it,  from  the  road  district  funds  in  the  road  districts  of  which  said 
permanent  road  division  forms  a  part; 

5.  A  request  that  a  special  tax  be  levied  or  that  the  bonds  of  the  division  be 
issued  to  raise  the  balance  necessary  for  said  work. 

Hf story:  Original  section  enacted  March  12,  1872;  repealed  February  28, 
1883,  Stats,  and  Amdts.  1883,  p.  5.  Present  section  enacted  March  13,  1901, 
Stats,  and  Amdts.  1900-1,  pp.  278*279. 

§  2752.  DUTY  OF  BOARD  ON  RECEIPT  OF  PETITION.  Upon  receiv- 
ing  such  petition  the  board  shall  proceed  to  prepare,  or  cause  to  be  prepared, 
plans  and  specifications  for  and  an  estimate  of  the  cost  of  the  work  mentioned 
in  said  petition,  and  for  any  other  road,  bridge,  culvert  or  work  considered 
a  necessary  part  of  the  permanent  road  petitioned  for. 

History:  Original  section  enacted  March  12,  1872;  repealed  February  28, 
1883,  Stats,  and  Amdts.  1883,  p.  5.  Present  section  enacted  March  13,  1901, 
Stats,  and  Amdts.  1900-1,  p.  279. 

§  2753.  FUNDS  MAY  BE  SET  APAKT.  When  the  board  has  adopted 
plans  and  specifications  for  said  work  they  may  set  apart  therefor  such  a  sum 
frouL  the  general  road  fund  of  the  county  as  they  shall  consider  equitable: 
also,  such  sum  from  the  funds  of  the  district  or  districts  of  which  said  division 
is  a  part,  as  they  consider  equitable,  but  not  less  than  seventy-five  per  cent  of 
the  sum  which  bears  the  same  ratio  to  the  whole  fund  of  the  district  or  dis- 
tricts which  the  assessed  valuation  of  the  division  bears  to  the  whole  valua- 
tion of  the  district  or  districts  of  which  it  forms  a  part.  The  board  may  in 
its  discretion  give  more  than  this  percentage.    These  sums  shall  be  set  apart 

in  a  fund,  to  be  known  as  the  permanent  road  fund  of division  (using 

the  name  of  the  division). 

History:  Original  section  enacted  March  12, 1872;  repealed  Tebrnary  28, 
1883,  Stats,  and  Amdts.  1883,  p.  6.  Present  section  enacted  March  13,  1901, 
Stats,  and  Amdts.  1900-1,  p.  279. 


Tft.  VI,ch.II,art.IX.]  SPBCIAL  TAX— BJLlDCTIOlf— BAULOTS.  <669>     |S  9754-3758 

§  2751  DUTY  OF  BOABD  IN  BEOABD  TO  SPECIAL  TAX.  If  a  special 
tax  has  been  petitioned  for,  the  board  of  supervisors  shall  immediately  order 
an  election  within  said  division  to  determine  whether  the  same  shall  be  levied. 
And  the  supervisors  may,  in  their  discretion,  submit  to  the  electors  of  said 
division  the  question  whether  the  balance  of  the  estimated  cost  of  said  im- 
provement shall  be  raised  by  special  tax  in  one,  two  or  three  successive  years, 
raising  an  equal  amount  each  year. 

Sadi  election  must  be  called  by  posting  notices  not  more  than  one  mile 
apart  and  not  less  than  three  in  all,  along  the  road  or  roads  proposed  to  be 
constructed  or  improved,  at  least  twenty  days  before  the  election,  and  also 
by  publishing  the  same  notice  in  a  daily  or  weekly  paper  published  in  the 
county  at  least  once  a  week  for  three  insertions. 

History:  Original  section  enacted  March  12,  1872;  amended  March  30, 
1874,  Code  Amdts.  1873-4,  p.  129;  April  16,  1880,  Code  Amdts.  1880  (PoL 
pt.),  p.  76;  repealed  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  5. 
Present  section  enacted  March  13,  1901,  Stats,  and  Amdts.  1900-1,  p.  279. 

§2755.  NOTICES  OF  ELECTION  MUST  SPECIFY,  WHAT.  Such  notices 
must  specify  the  time  and  place  or  places  of  holding  the  election,  the  amount 
of  money  proposed  to  be  raised  and  the  purpose  for  which  it  is  to  be  used, 
including  a  brief  description  of  the  proposed  work  and  materials  to  be  used, 
and  whether  it  is  proposed  to  raise  the  amount  in  one,  two  or  three  successive 
years.    If  in  more  than  one  year,  the  amount  proposed  to  be  raised  each  year. 

History:  Original  section  enacted  March  12,  1872;  amended  March  30, 
1874,  Code  Amdts.  1873-4,  p.  129;  April  16  1880,  Code  Amdts.  1880  (Pol. 
pt.),  p.  76;  repealed  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  5. 
Present  section  enacted  March  13,  1901,  Stats,  and  Amdts.  1900-1,  p.  279. 

§  2756.  ELECTIONS  TO  VOTE  UPON  SPECIAL  TAX.  For  the  purposes 
of  this  election,  the  supervisors  shall  establish,  by  order,  one  or  more  precincts 
and  appoint  three  judges  for  each  to  conduct  the  same,  and  it  must  be  held  in 
all  respects  as  nearly  as  practicable  in  conformity  with  the  general  election 
law ;  but  no  particular  form  of  ballot  need  be  used,  nor  shall  any  informality 
in  conducting  such  election  invalidate  the  same  if  the  election  shall  have  been 
otherwise  fairly  conducted. 

Hfstory:  Original  section  enacted  March  12,  1872;  amended  April  16, 
1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  76;  repealed  February  28,  1883, 
Stats,  and  Amdts.  1883,  p.  5.  Present  section  enacted  March  13,  1901, 
Stats,  and  Amdts.  1900-1,  p.  279. 

Applied,    dted,    conatraed,    referred    to,  Rep.  885   (cited);  County  of  Sierra  vs.  But- 

etc.,  In:  Smith  vs.  San  Luis  Obispo  Co.,  95  ler,    136    Cal.    547,    649,    69    Pao.    Rep.    418 

Cal.  463,  469,  30  Pac.  Rep.  691  (referred  to);  (cited). 
Kellett  vs.  Clayton,  99  Cal.  210,  213,  88  Pac 

§2757.  BALLOTS.  At  such  elections  the  ballot  shall  contain  the  words 
"Tax— yes"  or  '*Tax— no.'* 

History:  Original  section  enacted  March  12,  1872;  repealed  April  16, 
1880,  CTode  Amdts.  1880  (Pol.  pt.),  p.  76.  Present  section  enacted  March  13, 
1901^  Stats,  and  Amdts.  1900-1,  p.  280. 

Applied,     cited,     conatraed,     referred     to,      tlon  before  amended  and  not  applicable  to 
etc.,  In:   Huffman  vs.  Hall,  102  Cal.  26,  88,      present  section). 
86  Pac.  Rep.  417  (cited  In  reference  to  seo- 

§2758.    OFFICERS  MUST  CERTIFY  RESULTS  OF  ELECTION.     The 

oflSeers  of  the  election  must  certify  the  result  of  the  election  to  the  board  of 
supervisors,  giving  the  whole  number  of  votes  cast,  the  number  for  and  the 
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number  against  the  tax.  If  the  majority  shall  be  against  the  tax,  the  money 
theretofore  transferred  to  the  fund  of  such  division  shall  revert  to  the  funds 
from  which  it  was  taken. 

History:    Enacted  March  13,  1901,  Stats,  and  Amdta.  1900-1,  p.  280. 

§2759.    SUPEBVISOBS  TO   COMPUTE,  LEVY,  AND   COLLECT  TAX. 

If  the  majority  of  the  votes  cast  are  for  the  tax,  the  supervisors  must  at  the 
time  of  levying  the  county  taxes  levy  a  tax  upon  all  the  taxable  property  in 
the  division  sufficient  to  raise  the  amount  voted  for  the  current  fiscal  year. 
The  rate  of  taxation  shall  be  ascertained  by  deducting  fifteen  per  cent  for 
anticipated  delinquencies  from  the  aggregate  assessed  value  of  the  property 
in  the  division  as  it  appears  on  the  assessment-roll  of  the  county  and  then 
dividing  the  sum  voted  by  the  remainder  of  such  aggregate  assessment  value. 
The  tax  so  levied  shall  be  computed  and  collected  in  the  same  manner  as  state 
and  county  taxes,  and  when  collected  shall  be  paid  into  the  county  treasury 
for  the  use  of  the  division  in  which  the  tax  is  voted. 

History:    Enacted  March  13,  1901,  Stats,  and  Amdts.  1900-1,  p.  280. 

§2760.    PERMANENT  ROAD  BONDS,  ELECTION  FOR  ISSTHNQ.    If 

the  petition  mentioned  in  section  seven   [two  thousand  seven  hundred  and 

fifty-one]  of  this  act  ask  for  the  issuance  of  bonds,  the  supervisors  shall  call 

an  election  and  submit  to  the  electors  of  the  division  whether  the  bonds  shall 

be  issued  and  sold  for  the  purpose  of  paying  for  the  proposed  work  or  any 

part  thereof. 

History:    Enacted  March  13,  1901,  Stats,  and  Amdts.  1900-1,  p.  280. 

§  2761.  POSTING  AND  PUBLISHING  NOTICES.  Such  election  shall  be 
called  by  posting  notices  not  more  than  a  mile  apart  along  the  line  of  pro- 
posed work,  and  not  less  than  three  notices  in  all,  for  not  less  than  twenty 
days  before  the  election;  and  by  publishing  the  same  in  a  daily  newspaper 
published  in  the  county  for  a  period  of  fifteen  days,  or  in  a  weekly  paper  for 
three  successive  insertions  before  said  election.  At  the  time  of  calling  the 
election,  the  supervisors  shall  indicate  the  polling-place  or  places  and  define 
the  boundaries  of  the  election  districts,  but  no  regular  election  precinct  shall 
be  part  in  one  and  part  in  another  election  district. 

History:    Enacted  March  13,  1901,  Stats,  and  Amdts.  1900-1,  p.  280. 

§2762.  ELECTION  NOTICE  BIUST  CONTAIN,  WHAT.  Such  notice 
must  contain: 

1.  The  time  and  place  or  places  of  holding  such  election ; 

2.  The  name[8]  of  three  judges  for  each  election  district  to  conduct  the 
same ; 

3.  The  hours  during  the  day  in  which  the  polls  will  be  open,  not  less  than 
eight ; 

4.  The  amount  and  denomination  of  the  bonds;  the  rate  of  interest,  not 
exceeding  seven  per  cent;  and  the  number  of  years,  not  exceeding  twenty, 
any  part  of  said  bonds  shall  run ; 

5.  The  purpose  for  which  it  is  to  be  used,  including  a  brief  description  of 
the  proposed  work  and  the  materials  to  be  used ; 

6.  The  si^fnature  of  the  chairman  of  the  board,  attested  by  the  county  clerk. 

Hrstory:    Enacted  March  13,  1901,  Stats,  and  Amdts.  1900-1,  p.  280. 
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§  2763.  GENERAL  LAW  TO  OOVEBN  ELECTIONS.  Such  election  shall 
be  conducted  as  near  as  practicable  in  accordance  with  the  general  election 
law,  but  no  particular  form  of  ballot  need  be  used.  No  informality  in  con- 
ducting such  election  shall  invalidate  the  same  if  the  election  shall  have  been 
otherwise  fairly  conducted.  At  such  elections  the  ballots  shall  contain  the 
words  **Bond — yes'*  or  **Bond — ^no." 

Hrstory:   Enacted  March  IS,  1901,  Btats.  and  Amdts.  1900-1,  pp.  280-281« 

§2764.  DUTIES  OF  ELECTION  OFFICERS.  DUTIES  OF  SUPER- 
visOBS.  The  officers  of  the  election  must  certify  the  result  of  the  election 
to  the  board  of  supervisors,  giving  the  whole  number  of  votes  cast  and  the 
number  for  and  the  number  against  the  bonds.  If  two  thirds  of  those  voting 
thereon  are  in  favor  of  issuing  such  bonds,  then  the  board  of  supervisors  shall 
cause  an  entry  of  that  fact  to  be  made  upon  the  minutes,  and  thereupon  they 
shall  be  authorized  and  empowered  to  issue  the  bonds  of  i^aid  division  to  the 
number  and  amount  provided  for  in  such  proceedings,  payable  out  of  the 
funds  of  such  division,  and  that  the  money  shall  be  raised  by  taxation  upon 
the  property  in  said  district  for  the  redemption  of  said  bonds  and  the  pay- 
ment of  interest  thereon,  but  the  total  amount  of  bonds  so  issued  shall  not 
exceed  fifteen  per  cent  of  the  taxable  property  of  the  division  as  shown  by 
the  last  equalized  assessment-roll  of  the  county. 

History:    Enacted  March  13,  1901,  State,  and  Amdta.  1900-1,  p.  281. 

§  2765.  SX7PERVIS0BS  TO  PRESCBIBE  FORM  OF  BONDS.  The  super- 
visors, by  an  order  entered  upon  the  minutes,  shall  prescribe  the  form  of  said 
bonds  and  of  the  interest  coupons  attached  thereto,  and  shall  fix  the  time 
when  the  several  bonds  shall  become  due,  not  exceeding  twenty  years  from 
the  date  thereof. 

HFstory:    Enacted  March  13,  1901,  Stats,  and  Amdts.  1900-1,  p.  281. 

§  2766.  RATE  OF  INTEREST.  WHAT  BONDS  MUST  CONTAIN.  Such 
bonds  shall  bear  no  greater  rate  of  interest  than  seven  per  cent  per  annum, 
and  the  interest  shall  be  payable  annually.  The  bonds  and  each  coupon  shall 
bear  the  autograph  or  facsimile  printed  signature  of  the  chairman  of  the 
board  and  of  the  county  clerk. 

Said  bonds  shall  be  sold  by  the  county  treasurer,  after  reasonable  notice,  to 
the  highest  and  best  bidder,  but  not  for  less  than  par  and  accrued  interest, 
if  any. 

History:    Enacted  March  18,  1901,  Stats,  and  Amdts.  1900-1,  p.  281. 

§  2767.  REVERSION  OF  FUNDS.  If  at  the  election  mentioned  in  section 
sixteen  [twenty-seven  hundred  and  sixty]  of  this  act,  an  issue  of  bonds  is  not 
authorized,  the  money  transferred  to  the  fund  of  the  division  shall  revert  to 
the  funds  from  which  it  was  taken. 

Hfatory:    Enacted  March  13,  1901,  Stats,  and  Amdts.  1900-1,  p.  281. 

§  2768.  MANNER  OF  PERFORMING  WORE.  TO  BE  DONE  BY  CON- 
TKACT.  The  road  work  provided  for  in  this  act  shall  be  done  by  contract  let 
to  the  lowest  responsible  bidder  in  accordance  with  the  provisions  of  section 
twenty-six  hundred  and  forty-three  of  the  Political  Code  of  California.  The 
successful  bidder  shall  give  a  bond  in  such  sum  as  the  supervisors  shall  pro- 
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vide,  coaditioned  for  the  faithful  performance  of  the  contract,  and  for  the 
payment  of  all  labor  employed  and  material  nsed  in  said  work,  and  such 
bondsmen  shall  be  jointly  and  severally  liable  for  the  payment  of  all  such 
labor  employed  and  such  material  used. 

Hf story:    Enacted  March  13,  1901,  Stats,  and  Amdts.  1900-1,  p.  281. 

§2769.  METHOD  OF  PBOCEDUBE  IN  OPENING  BIDS.  Before  opening 
the  bids  for  doing  the  work  herein  provided  for,  the  supervisors  shall  appoint 
two  inspectors,  residents  of  the  division,  both  of  whom  shall  not  belong  to  the 
same  political  party,  and  fix  their  compensation,  not  exceeding  thirty  cents 
an  hour  for  the  time  actually  spent  in  the  performance  of  their  duties,  which 
compensation  shall  be  paid  out  of  the  funds  of  the  division. 

It  shall  be  the  duty  of  the  inflpectors  to  inspect  from  time  to  time  the  work 
being  done  under  the  contract.  They  shall  file  with  the  board  of  supervisors 
at  least  once  a  month  written  reports  on  the  manner  in  which  the  contractor 
is  performing  the  work,  setting  forth  in  detail  any  objections  they  or  either 
of  them  may  have  to  the  manner  in  which  the  work  is  being  done,  with  recom- 
mendations as  to  changes  desirable  and  provided  for  in  the  plans  and  specifi- 
cations. 

[Unsatisfactory  work — ^Estimate  of.]  They  shall  also  estimate  the  amoimt 
of  work  of  an  unsatisfactory  nature  done  since  their  last  report  and  the  super- 
visors shall  make  no  payment  on  account  of  such  alleged  unsatisfactory  work 
until  the  objections  have  been  inquired  into  or  until  the  contractor  shall  have 
performed  the  work  in  strict  compliance  with  the  plans  and  specifications. 

History:   Enacted  March  13, 1901,  Stats,  and  Amdts.  1900-1,  pp.  281-282. 

§  2770.  PAYMENTS  ON  ACCOUNT.  The  supervisors  may,  from  time  to 
time  as  the  work  progresses,  make  payments  on  account,  but  shall  not,  before 
the  completion  of  the  contract,  pay  more  than  seventy-five  per  cent  of  the  con- 
tract price  of  the  amount  completed,  and  final  payment  shall  not  be  made 
until  the  work  has  been  accepted  by  the  board. 

History:    Enacted  March  IS,  1901,  Stats,  and  Amdts.  1900-1,  p.  282. 

§  2771.    MONEY  REMAINING  IN  FUND.    WHEN  DIVISION  LAPSES. 

Any  money  remaining  to  the  credit  of  the  division  on  the  completion  of  the 
work  contracted  for  shall  remain  in  the  fund  of  the  division  and  be  expended 
in  the  maintenance  of  the  road  thus  improved.  Upon  the  payment  of  the  debts 
of  the  division  or  upon  the  failure  of  the  electors  to  vote  a  special  tax  or  bonds 
in  said  division,  for  any  part  of  the  proposed  work,  the  division  shall  cease  to 
exist  as  a  division. 

Hf  story:    Enacted  March  13,  1901,  Stats,  and  Amdts.  1900-1,  p.  282. 

§2772.  EXPENSES  OF  ORGANIZATION.  The  expenses  of  organizing 
a  permanent  road  division  and  of  conducting  any  election  under  the  pro- 
visions of  this  act  shall  be  a  county  charge,  payable  out  of  the  general  county 
fund. 

Hrstory:    Enacted  March  18,  1901,  Stats,  and  Amdts.  1900-1,  p.  282. 
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CHAPTEE  in. 

TOLL-ROADa 

Article  L    Conatruction  of  Toll-Roads,  §§  2779-2801. 

II.    Use  of  Toll-Roads,  and  Obstructions  Thereon,  S8  2814-2817. 
III.    Inspection  and  Bepairs,  §}  2827-2832. 

ARTICLE  L 

CONSTRUCTION  OF  TOLiL-ROADa 


82779.  Notice  of  and  application  to  con- 
struct the  road. 

9  2780.    Special  meeting  of  superrisors. 

§  2781.    Hearing  the  application. 

§  2782.    Action  of  supervisors. 

§  2783.  Commissioners,  how  appointed  for 
other  counties. 

9  2784.    Laying  out  the  road. 

9  2785.  Compensation  of  commissioneray  map 
and  report. 

9  2786.    Branches  and  extensions. 

9  2787.    Acquiring  lands  by  grant. 

9  2788.  Appropriation  of  dfunages  for  high* 
ways  taken. 

9  2789.    Application,  when  unnecessary. 

9  2790.    Ordiards  and  gardens. 


9  2791.    Bridging  streams. 

9  2792.  One  road  corporation  using  the  road- 
bed of  another. 

9  2793.    How  to  be  constructed. 

9  2794.    May  relay  with  what. 

9  2795.     Mile-stones  and  posts. 

9  2796.    Guide-posts. 

9  2797.  Inspection,  certificate;  and  eomple- 
tion. 

9  2798.    Erection  of  gates,  etc. 

9  2799.  Abandonment  of  road,  and  what  be- 
comes of  it. 

9  2800.    County  may  purchase  toll-road,  how. 

9  2801.  How  appraisement  and  award  made, 
and  effect  of. 


§  2779:    NOTICE  OF  AND  APPLICATION  TO  CONSTRUCT  THE  BOAD. 

If  all  lands  necessary  for  the  road-bed  and  other  purposes  are  not  otherwise 
acquired  as  hereinafter  provided,  the  company  proposing  to  construct  a  toll- 
road  through  any  part  of  a  county  must  publish  a  notice  in  some  newspaper 
published  therein,  and  if  none,  then  the  newspaper  nearest  thereto,  once  in 
each  week  for  six  successive  weeks,  specifying  the  character  of  the  road,  the 
termini,  and  each  town,  city,  or  village  through  which  it  is  proposed  to  con- 
struct it,  and  the  time  when  the  application  hereinafter  required  will  be  made. 
After  such  notice  is  complete,  on  the  day  specified  therein,  application  must 
be  made  to  the  board  of  supervisors  of  the  county  for  authority  to  take  the 
necessary  land  and  to  construct  the  road  described  in  the  notice. 

Hrttory:    Enacted  March  12,  1872,  founded  upon  99  2,  3  Act  May  12, 
1853,  Stats.  1853,  p.  169,  and  9  4  Act  April  4,  1870,  Stats.  1869-70,  p.  885. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Amount  of  real  estate  corporation  may 

hold. 

3.  Appropriation  of  private  property  for 

public  use. 

4.  Authority  to  construct  road — ^In  whom 

vested. 
5,  6.  Collection  of  toll— Right  to. 

7.  Convenience    of    public — Beason    for 

toll-roads. 

8.  Dedication  to  public  use — ^How  accom- 

plished. 

9.  Puty  to  fix  rates  of  toll. 

10.  Easement — Irrevocable,  vested  in  pub- 

lic. 

11.  Error  in  proceedings — ^Effect  of. 

12.  Exclusive  privilege  not  allowed. 

13.  Expiration  of  franchise — Effect  of. 

14.  Granting  franchises  —  Legislative  act. 
16, 16.  Interest  in  toll-road — Not  private  prop- 
erty. 

17.  Management  and  control  of  in  super- 
visors. 


18.  Parallel  road — May  be  constructed. 
19,20.  Possession    and    collection    of    tolls — 
Presumption  of  ownership. 

21.  Presumption    that    party    constructed 

road. 

22.  Public    easement— ^Not    private   prop- 

erty. 
23-27.  Public  highway— Franchise  to  collect 
tolls   ov«r  —  Effect   of  —  Conflicting 
cases. 

28.  Kecording  road  not  necessary. 

29.  Right  to  construct — Individual  or  cor- 

poration. 
80,  31.  Right  of  way^Private  property. 

1.  APPIilBD,  CITBHO,  CONSTRUED,  RB- 
FERRBD  TO,  etc.,  In:  Stony  Hill  T.  R.  Co. 
vs.  Board  of  Supervisors,  88  Cal.  6S2.  6S3, 
26  Pac.  Rep:  518  (applied);  Blood  vs.  Woods, 
96  Cal.  78,  85,  80  Pac.  Rep.  129  (applied). 

As  to  condemnlnar  Uud  for  landlmars  for 
ferrr  porpoaeti,  see  KEFIR'S  CYC.  CODB 
CIV.  PROC.  §1288  subd.  4  and  note. 
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[Ptin 


Aji  tB  bow  piiTstc  property  may  be  taken 
for  pvblle  luiey  and  aa  to  compemaatloB 
tberefor,  see  Const.  1879  art  I  9 14;  HElf- 
KllfG'S  GENERAL  LAWS  p.  Ixvl. 

Aa  to  no  toll  to  be  ebarired  on  pnblie 
roada,  see  KERR'S  CYC.  CIV.  CODE  1 616 
and   note. 

Aa  to  franchise  of  roada  for  uae  of  horse- 
leaa  Tehlclea,  see  KERR'S  CYC.  CIV.  CODE 
§624. 

Aa  to  ratea  of  toll  belnir  poated,  see 
KERR'S  CYC.  CIV.  CODE  §  616  and  note. 

Aa  to  riirht  to  demand  tolly  see  KERR'S 
CYC.  CIV.  CODE  9  617  and  note. 

As  to  toll-road  beeomlns  pnblie  property 
after  expiration  of  franchise,  see  ante  9  2610 
and  note. 

As  to  snperrisora  Mxing  toll  ratea,  see 
KERR'S  CYC.  CIV.  CODE  99  614,  62S  and 
notes. 

Aa  to  wason-road  corporatlona  senerally^ 
see  KERR'S  CYC.  CIV.  CODE  99  912,  it^A  and 
notes. 

2.  AMOUNT  OF  REAL  ESTATE  COR- 
PORATION MAY  HOLD* — Corporation  for 
construction  of  turnpike  can  hold  only  such 
real  estate  as  purpose  of  corporation  may 
require. — Coleman  vs.  San  Rafael  T.  R.  Co., 
49  Cal.   617,  622. 

3.  APPROPRIATION  OF  PRIVATE 
PROPERTY  for  public  use  Is  an  element  of 
soverelprnty,  and  art.  I  9 14  of  constitution 
has  declared  condition  upon  which  this 
right  may  be  exercised.  It  is  function  of 
legislature  to  determine  what  will  consti- 
tute public  use  and  whether  any  private 
property  shall  be  taken  for  such  use. — 
County  of  San  Mateo  vs.  Coburn,  130  Cal. 
631.   634,  63   Pac.   Rep.   78,  621. 

4.  AUTHORITY  TO  CONSTRUCT  ROAD 

over  public  domain  or  other  land  does  not 
belong  exclusively  to  state,  but  any  per- 
son who  can  procure  from  landlord  right 
of  way  may  construct  and  maintain  road. 
— Bartram  vs.  Central  T.  Co.,  26  Cal.  283, 
290. 

5.  COLLECTION  OF  TOLL,  RIGHT  TO, 
Is  franchise  and  can  be  exercised  only  when 
granted  by  legislature  or  some  branch  of 
government  vested  by  legislature  with 
power  to  grant  such  franchise. — Bartram 
vs.  Central  T.  Co.,  26  Cal.   283,  290. 

6.  Is  privilege  of  public  nature  and  vests 
in  an  Individual  only  by  virtue  of  legis- 
lative branch. — Truckee  &  T.  T.  R.  Co.  vs. 
Campbell,  44  Cal.  89,  91. 

7.  CONVENIENCE  OF  PUBLIC  is  reason 
for  toll-roads.  They  are  public  highways, 
constructed  like  such,  in  hope  of  profit  for 
their  proprietor,  yet  for  public  purpose,  and 
travelers  have  right  to  use  them  on  paying 
specified  toll. — People  ex  rel.  El  Dorado  Co. 
vs.  Davidson,  79  Cal.  166,  168.  169.  21  Pac 
Rep.   638. 

8.  DEDICATION     TO     PUBLIC     USE     of 

toll-road  is  accomplished  by  constructing 
and  opening  It  for  use  and  collecting  tolls 
therefor,  and  no  formal  acceptance  is  nec- 
essary.— People  ex  rel.  Bl  Dorado  Co.  vs. 
Davidson.  79  Cal.  166.  169.  21  Pac.  Rep.  638. 


S.  DUTY  TO  FIX  RATES  OF  TOLL  is  im- 
posed on  supervisors  by  their  authorixing 
construction  of  toll-road  by  corporation,  and 
they  cannot  arbitrarily  refuse  to  do  so,  and 
mandamus  will  lie  to  compel  them  to  fix 
such  rates. — Stony  Hill  T.  R.  Co.  vs.  Board 
of  Supervisors,  88  Cal.  682,  633,  26  Paci 
Rep.   613. 

10.  EASEMENT  ^WHICH  IS   IRRBVOCA- 

BLE  is  vested  in  public  in  use  of  toll-road. 
— People  ex  rel.  Bl  Dorado  Co.  vs.  Davidson. 
79  Gal.  166,  170,  21  Pac  Rep.  638. 

11.  ERROR  IN  PROCEEDINGS  GRANT- 
ING FRANCHISE  does  not  make  sach 
franchise  liable  to  attack  by  private  person 
or  In  collateral  proceedings. — Truckee  A  T. 
T.  R.  Co.  vs.  Campbell,  44  Cal.  89,  91,  92. 

la.  EXCLUSIVE  PRIVILBGB  for  toll- 
roads  cannot  be  granted.  Others  may  build 
roads  on  or  near  same  line  of  travel. — In- 
dian C.  R.  Co.  V0  Robinson,  13  CaL  619, 
620. 

18.  EXPIRATION  OF  TIME  for  which 
franchise  to  collect  tolls  was  granted  ends 
right  to  collect  tolls. — People  ex  reL  Rede- 
meyer  vs.  Anderson  A  V,  V.  R.  Co.,  76  CaL 
190,  191,  18  Pac.  Rep.  308. 

14.  GRANTING  OF  FRANCHISES  FOR 
TOLL-ROADS  is  legislative  act.  It  Is  use 
of  delegated  power,  and  board  of  super- 
visors  cannot  exceed  its  authority.  The 
mode  In  which  such  power  must  be  exer- 
cised is  prescribed  by  statute. — Blood  vs. 
Woods.  96  Cal.  78,  86,  30  Pac.  Rep.  129. 

IB.  INTEREST  IN  TOLL-ROAD  OF  COM- 
PANY is  not  private  property,  for  road  be- 
longs to  public  and  company's  only  right 
is  to  collect  tolls  as  compensation  for 
building  road. — Wood  va.  Truckee  T.  Co, 
24  Cal.  474.  486,  487. 

16.  Compare  t  Welsh  vs.  County  of 
Plumas,  80  Cal.  338,  341,  22  Pac.  Rep.  254. 

17.  MANAGEMENT  AND  CONTROL  OP 
TOLL-ROADS  is  within  power  of  board  of 
supervisors  same  as  free  public  highways.— 
Blood  vs.  Woods,  96  Cal.  78.  86,  30  Pac.  Rep. 
129. 

18.  PARALLEL  ROAD  MAY  BE  CON- 
STRUCTED to  another  regarding  which 
franchise  to  collect  tolls  has  been  granted. 
— Bartram  vs.  Central  T.  Co..  26  CaL  28S, 
288. 

10.  POSSESSION  AND  COLLECTION  OF 
TOLLS  over  road  is  prima  facie  evidence  of 
ownership  which  cannot  be  inquired  into 
in  collateral  proceeding. — ^WeavervUle  ft  M. 
W.  R.  Co.  vs.  Board  of  Supervisors,  64  CaL 
69,  71,  72.  28  Pac.  Rep.  496. 

30.  Compare  I  Blood  vs.  Woods.  96  CaL 
78,  86.  87,  30  Pac.  Rep.  129. 

21.  PRESUMPTION  THAT  PARTY  CON- 
STRUCTED ROAD  is  raised  in  favor  of  one 
who  was  authorized  to  construct  and  main- 
tain toll-road  over  line  of  vacated  high- 
way and  who  for  years  has  been  In 
possession  thereof  and  collected  tolls. 
Forfeiture  could  not  be  declared  in  suit  to 
recover  tolls.— -Carter  vs.  Meuli,  122  CaL 
367,  369,  66  Pac.  Rep.  138. 


Tlt.TI,«h.ni,  art.  I.]       SPBCIAli  MBBTING—HBARIIVG— ACTION  ON.       (6C5)     99780-3783 


a.  PUBLIC  BA9EUMBNT  —  Rather  than 
prlrate  property,  la  what  toll -roads  should 
be  regarded  as. — People  ex  rel.  El  Dorado 
Co.  vs.  Davidson,  79  Cal.  166,  169,  21  Pac 
Rep.    538. 

See  pars.  16,  27  this  note. 

23.  PUBLIC  HIGHWAY.  — ConversloB  of 
•aaie  by  supervisors  Into  toll-road  and 
srantins  to  individuals  right  to  collect  tolls 
thereon  is  beyond  authority  of  supervisors, 
even  thousrh  rent  is  paid  therefor. — El  Do- 
rado Co.  vs.  Davidson,  80  Cal.  620,  523,  624. 
See  Blood  vs.  Woods.  96  Cal.  78,  86,  80  Pac 
Rep.    129. 

34.  CoMparet  Blood  vs.  McCarty,  112  CaL 
661,  664,  666.  44  Pac  Rep.  1026. 

38.  Franclilse  to  coUeet  tolls  over  same 
is  void.  Granting:  franchise  is  legislative 
act  and  use  of  delegated  power,  and  no 
power  is  delegated  supervisors  to  grant 
franchise  over  free  highway.  If  they  ex- 
ceed their  authority  by  doing  so,  court  may 
Inquire  Into  same  in  collateral  proceedings. 
— Blood  vs  Woods,  95  CaL  78,  86,  87,  80  Pac. 
Rep.   129. 

Disttaciilshedt  in  Blood  vs.  McCarty,  112 
Cal.  561,  664,  666,  44  Pac.  Rep.  1025. 

See  pars.  23,  24  this  note. 

3a  PUBLIC  HIGHTVAY  AS  TOLL-ROAD. 
— Cowaty  Korwrmwk^nt  act  conferring  power 
on  supervisors  to  license  tolls  on  public 
highway  as  compensation  for  keeping  it  in 
repair  "whenever  expense  of  maintenance  is 
too  great  for  county,  does  not  conflict  with 
art.  XI  §  IS  of  constitution  forbidding  legis- 
lature to  delegate  to  private  parties  control 
over  county  improvements  by  party. — Blood 
vs.  McCarty,  112  Cal.  561,  564,  666,  44  Pac 
Rap.  1025. 


Comparei  El  Dorado  Co.  vs.  Davidson,  SO 
Cal.  520,  528,  524;  Blood  vs.  Woods,  95  CaL 
78,  86.  30  Pac  Rep.  129. 

See  pars.  21,  22  this  note. 

37.     Pnblle    highway. — Toll-road   is    sachy 

property  of  which  pertains  to  state;  state 
may  allow  tolls  for  compensation  for  keep- 
ing road  in  repair  as  well  bls  for  building 
road,  and  it  is  immaterial  that  result  may 
take  away  previous  right  of  public  to  pass 
toll-free. — Blood  vs.  McCarty,  112  CaL  561, 
664.  566,  44  Pac.  Rep.  1025. 

28.  Reeording  road  as  such  is  not  neces- 
sary to  render  strip  of  land  dedicated  to 
public  as  public  road  legal  public  highway. 
Blood  vs.  Woods,  95  Cal.  78,  87,  30  Pac.  Rep. 
129. 

20.  RIGHT  TO  CONSTRUCT  AND  OP- 
ERATB  TOLL-ROADS  is  as  much  right  of 
an  individual  as  of  corporation. — People  ex 
rel.  El  Dorado  Co.  vs.  Davidson,  79  CaL  166. 
168,  21  Pac  Rep.  5S8. 

80.  RIGHT  OF  WAY  OF  ROAD  Is  private 
property,  though  held  for  public  use  and  is 
Incident  and  necessary  to  privilege  of  col- 
lecting tolls  thereon,  and  constitutes  inter- 
est in  land  on  which  wagon-road  rests 
sufficient  to  entitle  such  company  to  sue  for 
damages  for  adverse  possession. — Welsh  vs. 
County  of  Plumas,  80  CaL  338,  341,  22  Pac. 
Rep.  264. 

SI.  Compare t  Wood  vs.  Truckee  T.  Co., 
24  CaL  474.  486,  487;  Kellett  vs.  Clayton. 
99  CaL  210,  218,  38  Pac.  Rep.  886;  Sears 
vs.  Tuolumne  County,  182  CaL  167,  172,  64 
Pac.  Rep.  270. 

See  par.  16  this  note. 


§  2780.  SPECIAL  MEETING  OF  SUPEKVISOBS.  On  application  there- 
for the  president  of  the  board  of  supervisors  may  call  a  special  meeting  to 
hear  the  application,  ten  days'  notice  thereof  being  served  on  each  of  the 
other  supervisors,  either  personally  or  by  leaving  it  at  his  place  of  residence 
if  absent;  the  expense  of  such  special  meeting  and  serving  notices  must  be 
paid  by  the  applicant. 

History:    Enacted  March  12,  1872,  founded  upon  §  2  Act  April  22,  1853, 
Stats.  1853,  p.  114. 

§  2781.  HEASINO  THE  APPLICATION.  On  the  hearing  all  residents  of 
the  comity  and  others  interested  may  appear  and  be  heard.  The  board  may 
take  testimony,  or  authorize  it  to  be  taken  by  any  oflBcer  of  the  county,  and 
adjourn  the  hearing  from  time  to  time. 

History:     Enacted   March   12,   1872. 

§  2782.  ACTION  OF  SUPEBVISOBS.  If  it  appears  to  the  board  of  super- 
visors that  the  public  interests  will  be  promoted  thereby,  a  majority  of  all  the 
members  thereof  may  grant  the  application,  and  by  order  authorize  the  com- 
pany to  take  the  real  property  necessary,  and  appoint  two  commissioners  to 
lay  out  the  road,  who  are  disinterested  either  in  the  company  or  in  any  land 
sought  to  be  taken  or  adjoining  thereto.  A  copy  of  this  order  must  be  re- 
corded in  the  county  clerk's  office  before  action  under  it  is  had. 

Hrstory:    Enacted  March  12,  1872,  founded  upon  §  15  Act  May  12,  1853, 
Stats.  1853,  p.  172,  and  §  2  Act  April  22,  1853,  Stats.  1853,  pp.  114-115. 


S8  3788-2768     (MS)  LAYINa   OUT   ROAD— BRANCHBSy   BTC.  (Pt.  m. 

Applied,     cltedy     eommtrmeA,     referred     to»       Cat.  178.  181»  66  Pac  Rep.  780  (erroneously 
in:    Chico  B.  Co.  vs.  Sacramento  T.  Co.,  123       cited  for  12872). 

§  2783.    C0MHI8SI0NEB8,  HOW  APPOINTED  FOB  OTHER  OOUNTIES. 

If  the  route  extends  into  more  than  one  county,  the  application  must  specify 
their  names,  and  the  board  of  supervisors  of  each  of  such  counties  must 
appoint  commissioners  to  act  in  their  respective  counties  with  the  commis- 
sioner and  surveyor  of  the  company.  The  company  must  appoint  one  com- 
missioner of  like  qualification  as  those  ai)pointed  by  the  board  of  supervisors, 
and  furnish  a  surveyor  to  accompany  and  act  with  them. 

History:    Enacted  March  12,  1872,  founded  upon  §  2  Act  April  22,  1853, 
Stats.  1853,  pp.  114-115. 

§2784.  LATINO  OUT  THE  ROAD.  The  commissioners  must  take  the 
oath  of  ofSce,  and  view  and  lay  out  the  road  as  in  their  judgment  will  best 
promote  the  public  interest.  They  must  hear  all  persons  interested,  and  may 
take  testimony ;  they  may  determine  the  breadth  of  the  way,  not  exceeding  one 
hundred  feet,  except  where  the  company  acquire  a  greater  breadth  by  grant. 
They  must  make,  sign,  and  certify  an  accurate  survey  and  description  of  the 
route,  and  of  the  land  necessary  for  the  road,  buildings,  and  gates  in  each 
county,  and  record  the  same  in  the  office  of  the  county  clerk  thereof.  When 
the  breadth  of  the  road  is  not  fixed  by  the  commissioners  it  may  be  fixed  by 
the  commissioner  of  highways  or  the  board  of  supervisors  of  the  county. 

History:    Enacted  March  12,  1872,  founded  upon  $  15  Act  May  12,  1853, 
Stata.  1853,  p.  772,  and  $  4  Act  April  4,  1870,  Stats.  1869-70,  p.  885. 

§  2785.    COMPENSATION  OF  0OMHISSIONER8,  BCAP  AND  REPORT. 

The  company  must  pay  to  each  commissioner  his  expenses  and  four  dollars 
a  day  for  his  services ;  cause  their  surveyor  to  make  the  map  of  the  proposed 
road,  which,  when  approved  and  certified  by  the  commissioners,  must  be  filed 
with  the  report  in  the  office  of  the  clerk  of  the  board  of  supervisors  and 

recorded.  History:    Enacted  March  12,   1S72. 

§2786.  BRANCHES  AND  EXTENSIONS.  The  directors  of  any  such 
company  may,  with  the  written  consent  of  the  holders  of  two  thirds  of  the 
stock,  proceed  in  the  manner  prescribed  by  the  preceding  seven  sections  to 
construct  branches  to  their  road,  or  to  extend  it  or  alter  any  part  of  its  route 
or  branches.  History:    Enacted  March  12,  1872. 

§  2787.  ACQUntlNO  LANDS  BT  GRANT.  Lands  necessary  for  the  pur- 
poses of  the  road  or  appurtenances  may  be  acquired  by  purchase  or  condemna- 
tion. Lands  within  any  highway  may  be  granted  by  the  board  of  supervisoi^ 
or  town  or  city  authorities  on  such  terms  and  for  such  sums  as  may  be  agreed 

upon.  History:     Enacted   March   12,   1872. 

§2788.    APPROPRIATION  OP  DAMAGES  FOR  HIGHWAYS  TAKEN. 

When  the  road  company  desires  the  exclusive  use  of  lands  forming  part  of  a 
highway,  and  such  use  is  granted  by  the  supervisors,  the  damages  received 
therefor  are  to  be  paid  to  the  road  fund  of  the  road  district  in  which  the  same 
is  situated. 

History:    Enacted  March  12,  1872,  founded  upon  f  8  Act  April  4,  1870, 

Stats.  1869-70,  p.  886. 


Ttt.TI,eh.in,art.I.]         CONSTRUCTION   WITH01JT   APPLICATION.         (M7>     H  2789-2794 

Dtotvrbtiiir  bed  of  tumplke-road  hy  build'  of  such  acts,  and  not  for  entire  value  of  land 
Inf  railroad  thereon  makes  trespas»«ir  liable  composingr  bed  of  road. — Stockton  &  L.  Q. 
for  damages  actually  sustained   by  reason       R.  Co.  vs.  Stockton  ft  C.  R.  Co.,  63  CaL  11»  18. 

§2789.  APPLICATION,  WHEN  UNNEOESSAEY.  When  the  company 
has  obtained  all  the  lands  necessary  in  any  county,  by  purchase  or  agreement, 
the  road  may  be  constructed  without  making  the  application  to  the  board  of 
supervisors  hereinbefore  provided  for;  but  before  proceeding  to  do  so,  an 
accurate  survey  of  such  part  of  the  road  must  be  made  by  a  practical  sur- 
veyor, signed  and  sworn  to  by  the  president  and  secretary,  and  recorded  in 
the  county  clerk's  office;  and  if  the  road  extends  into  another  county,  author- 
ity to  construct  the  road  there  must  be  first  obtained. 

History:    Enacted  March  12,  1872,  founded  upon  8  8  Act  April  4,  1870, 
8tats.  1869-70,  p.  886. 

Applied,  elted,  constraed,  refened  toy  etc.,  in:   Blood  vs.  Woods,  96  Cal.  78,  86,  80  Pac. 
Aep.  129   (referred  to). 

§2790.  OBOHASDS  AND  GARDENS.  No  such  road  must  be  laid  out 
through  any  orchard  of  four  years'  growth,  to  the  injury  of  the  fruit  trees, 
or  any  garden  of  four  years'  cultivation,  or  any  dwelling-house  or  building 
connected  with  a  dwelling-house,  or  any  yard  or  inclosura  necessary  thereto, 
without  the  consent  of  the  owner. 

Hfstory:    Enacted  March  12,  1872,  founded  upon  §  16  Act  May  12,  1853, 
8tat8.  1853,  pp.  172-173. 

§2791.  BEIDOINO  STREAMS.  The  road  company  may  bridge  any 
stream  or  river  on  the  route  of  their  road,  when  not  within  the  limits  pre- 
scribed by  law  for  the  erection  and  maintenance  of  any  other  bridge ;  and  in 
bridging  streams  used  for  rafting  lumber  the  bridge  must  be  so  constructed 
as  not  to  prevent  or  endanger  the  passage  of  any  raft  forty  feet  in  width. 

Hfstory:    Enacted  March  12,  1872,  founded  upon  §  18  Act  May  12,  1853, 

Stats.  1853,  p.  173. 

§2792.  ONE  BO  AD  OOBPOBATION  USINO  THE  BO  AD-BED  OF  AN- 
OTHEB.  No  plank-road  company  must  construct  its  road  on  the  road  ot 
another  company,  except  in  case  of  crossings,  without  consent  of  the  latter. 

History:    Enacted   March   12,   1872. 

§2793.  HOW  TO  BE  OONSTBUCTED.  I)very  such  road  must  be  laid 
out  at  least  fifty  feet  wide.  The  track  of  plank-roads  must  be  constructed 
eighteen  feet  wide,  of  timber,  plank,  or  other  hard  material.  The  track  of 
turnpikes  must  be  bedded  with  stone,  gravel,  or  such  other  hard  material 
found  on  the  line  thereof,  to  the  width  of  eighteen  feet,  and  faced  with  broken 
stone  or  gravel.  The  common  wagon-road  must  be  graded  at  least  twelve  feet 
in  width,  and  so  constructed  with  necessary  turnouts  as  to  permit  vehicles 
to  p-^ss  each  other  conveniently.  All  the  roads  must  be  ditched  on  the  sides 
when  practicable,  and  have  proper  and  necessary  sewerage,  and  be  so  con- 
stracted  that  vehicles  may  pass  on  and  off  the  track  at  all  intersections  of 

roads.  History:    Enacted  March   12,   1872. 

§  2794.  MAY  BELAY  WITH  WHAT.  Every  company  that  has  once  laid 
their  road  with  plank  may  relay  it  or  any  part  of  it  with  broken  stone,  gravel, 
shells,  or  other  hard  material  whereby  they  keep  a  good,  substantial  road. 

History:     Enacted   March   12,   1872. 


1 


8§  3795-2799     (098)  MIL.B-STOKSS   AND    GUlDS.POST»— GATES.  [PL  III. 

§  2796.  MILE-STONES  AND  POSTS.  A  mile-stone  or  post  must  be  main- 
tained at  every  mile,  with  an  inscription  showing  the  distance  from  the  com- 
mencement of  the  road.  If  the  road  commences  at  the  end  of  any  other  road, 
or  intersects  therewith,  having  mile-stones  or  posts  on  which  the  distance 
f rOm  any  city  or  town  is  marked,  a  continuation  of  that  distance  must  also  be 

inscribed.  History:     Enacted  March   12,   1872. 

§2796.  GUIDE-POSTS.  A  guide-post  must  be  erected  at  every  place 
where  the  road  is  intersected  by  a  public  road,  with  an  inscription  showing 
the  name  of  the  place  to  which  such  intersecting  road  leads,  in  the  direction  to 
which  the  name  on  the  guide-post  points. 

History:     Enacted  March  12,  1872. 

§  2797.  mSPEOTION,  OEKTIFIOATE,  AND  COMPLETION.  When  the 
road,  or  three  consecutive  miles  thereof,  is  completed,  the  commissioner  of 
highways  or  such  road  overseer  or  other  person  thereto  specially  appointed 
by  the  board  of  supervisors  of  the  county,  must  inspect  the  road  when  re- 
quested, and  if  satisfied  that  the  road  conforms  to  the  requirements  of  the  law, 
must  certify  to  the  facts  and  file  the  certificate  in  the  office  of  the  connty 
clerk ;  for  such  service  four  dollars  per  day  must  be  by  the  company  paid  to 
the  inspector  or  commissioner.  When  only  three  miles  of  any  plank-road  are 
completed,  if  it  is  not  the  entire  road,  tolls  must  not  be  collected  thereon  for 
more  than  one  year,  unless  the  road  or  five  consecutive  miles  are  completed 
within  the  year. 

History:    Enacted  March  12,  1872,  fonnded  upon  8  6  Act  April  4^  1870, 
Stats.  18G9-70,  pp.  85-86. 

§  2798.  EBEOTION  OF  OATES,  ETO.  When  the  certificate  of  completion 
Id  tiled  toll-gates  may  be  erected  Pud  tolls  collected.  No  toll-gate,  toll-house, 
or  other  building  must  be  put  up  within  ten  rods  of  the  front  of  any  dwelling- 
house,  bam,  or  outhouse,  without  written  consent  of  the  owner  thereof. 

History:     Enacted  March   12,   1872. 

Toll-srates,  niimber  and  location,  must  be  power  to  coUect  tolls,  even  thougrh  board  of 
authorized  by  board  of  supervisors,  and  In  supervisors  has  fixed  rate  of  toll. — Waterloo 
absence    of    such    order    company    has    no       T.  R.  Co.  vs.  Cole.  61  Cal.  881,  888. 

§2799.    ABANDONMENT  OF  BOAD,  AND  WHAT  BECOMES  OF  IT. 

Whenever  the  holders  of  two  thirds  of  the  stock  consent,  the  directors  of  any 
company  may  abandon  the  whole  or  any  part  of  their  road  at  either  or  both 
ends,  by  written  surrender  thereof,  attested  by  their  seal,  and  acknowledged 
by  the  president  and  secretary  as  a  deed  or  grant  is  acknowledged,  and 
recorded  in  the  clerk's  office  of  each  county  where  the  surrendered  road  lies; 
thereafter  the  surrendered  road  belongs  to  the  road  districts  in  which  it  lies, 
but  the  company  may  continue  to  take  toll  on  any  three  consecutive  miles  in 
length  not  so  surrendered. 

History:     Enacted   Mpfch   12,   1872. 

1.  Applied,  cited,  construed,  referred  to.        '  9»   Cal.    210,    213,    88   Pac.    Rep.    885   (cited 

2.  "Riffht  to  collect  tolls  ceasing— Effect  of.       with  other  sections):   People  ex  r*'- ^»^^ 
3,4.  Boad  of  turnpike  company— Not  private      vs.  Auburn  &  Y.  J.  T.  Co..  122  Cal.  S35,  S3». 

property.  55  Pac.  Rep.  10   (referred  to). 

1.     APPLIED,  CITED,  CONSTRUED,  RE-  A»  to  Injuries  to  Knlde-boarto,  see  KBIW 

FERRED  TO,  etc.,   In:    Kellett   vs.   Clayton,       CYC.  PEN.  CODE  §590. 


Til.  VI,  eb.  Ill,  art.  I.]     PVRCHASB  OF  TOLL-ROAD— APPRAISBMBSNT.     (060)    H  2800, 2801 


As  to  injBiics  to  mllenitOBeSy  see  KBRR'8 
CYC.  PEN.  CODB  9  690. 

Am  to  toll-roads  beeomlns  public  bleb- 
wars  b7  abandonment  or  expiration  of  fran- 
chise, see  ante  I  2619  and  note. 

2.  RIGHT  TO  COLIiBCT  TOLLS  CBAS- 
IlfG  for  any  cause,  toll-road  becomes  pub- 
lic hlgrhway. — People  ex  rel.  Waugh  vs. 
Auburn  &  Y.  J.  T.  Co.»  122  Cal.  335,  33 9»  65 
Pac  Rep.  10. 

8.    ROAD  OF  T17R1VPIKB  COMPANY  be- 


longrs  to  public  and  is  not  private  property 
of  company.  All  interest  company  has  in 
it  is  right  and  power  to  collect  tolls  a« 
compensation  for  bulldlnsr  road.  Everj 
traveler  has  same  right  to  use  road,  upof 
paying  toils  established  by  law,  as  upof 
any  other  public  highway. — Kellett  va 
Clayton,  99  CaL  210,  218,  83  Pac  Rep 
886. 

4.    Compares  Welsh  vs.  County  of  Plumas 
80  CaL  838,  341,  22  Paa  Rep.  264. 


§2800.  COXTNTY  MAY  PUKOHASE  TOLL-BOAD,  HOW.  At  any  time 
within  five  years  from  filing  the  certificate  of  completion  of  any  road  con- 
structed under  the  provisions  of  this  chapter,  or  at  any  time  after  any  toll-road 
constructed  and  under  operation  under  any  of  the  laws  of  this  state  has  been 
in  existence  for  ten  or  more  years,  a  county  within  which  the  road  or  any 
portion  thereof  is  located,  may  purchase  the  same  at  a  fair  cash  valuation,  to 
be  fixed  by  seven  commissioners,  all  disinterested  persons;  three  to  be  ap- 
pointed by  the  board  of  supervisors  of  the  county,  three  by  the  owners  of  the 
road,  and  one  by  the  judge  of  the  superior  court  of  the  county,  who  must 
estimate  the  fair  cash  value  of  the  road,  and  make  report  thereof,  under  oath, 
to  the  board  of  supervisors.  If,  within  three  months  after  filing  the  report, 
the  appraised  value  thereof  is  tendered  on  behalf  of  the  county  to  the  owner 
of  the  road,  or  his  authorized  mrnaging  agent,  in  gold  coin,  the  right  of  the 
owner  to  take  tolls  on  the  road  is  terminated,  and  the  road  to  become  the 
property  of  the  county. 

Hrstory:  Enacted  March  12,  1872,  founded  upon  $  7  Act  April  4,  1870, 
Stats.  1869-70,  p.  886;  amended  April  3,  1880,  Code  Amdts.  1880  (Pol.  pt.), 
pp.  22-23;   March  27,  1895,  Stats,  and  Amdts.  1895,  pp.  196-197. 


1.  Applied,  cited,  construed,  referred  to. 
2, 3.  Bight    of    way    for   toll-road  —  Private 
property. 

1.  APPLEBD,  CFTBD,  CONSTRUBD,  RB- 
FERRED  TO,  etc.,  in:  Welsh  vs.  County  of 
Plumas,  80  Cal.  338,  341,  22  Pac.  Rep.  264 
(referred  to);  Kellett  vs.  Clayton,  99 
Cal.  210,  213.  83  Pac  Rep.  886  (referred  to 
with  other  cases);  People  ex  reL  Waugh 
vs.  Auburn  A  Y.  J.  T.  Co..  122  CaL  836,  338, 
55  Pac.  Rep.   10   (referred  to). 

As  tB  forfeiture  of  fmnchlse  because  of 
iUesml  collectloii  of  toUs,  see  KBIIR*8  CYC, 
Crv.   CODB   §614   and   note. 

As  to  mortirafflns  wason-road,  see 
KBRR'S  CYC.  crv.  CODB  §  622  and  note. 

As  to  sale  of  franchise  under  ezecntlon 
KenerallTy  see  KBRR'S  CYC  CUT.  CODB 
1388  and  note. 


As  to  termination  of  franchise  by  ex- 
piration or  Bon-nser,  see  ante  8  2619  and 
note. 

As  t9  ^rhen  eorpomtlon  ceases  to  exist, 
see  KERR'S   CYC.   CIV.   CODB  (629. 

2.     RIGHT    OF    "WAY    FOR    TOLIi-ROAD 

over  land  embraced  within  It  is  private 
property,  but  for  public  use.  and  is  in- 
cident and  necessary  to  privilege  of  col- 
lecting: tolls  thereon,  and  constitutes  an 
interest  in  lands  upon  which  wagon-road 
rests.^Welsh  vs.  County  of  Plumas,  80  CJal. 
338,  341,  22  Pac.  Rep.  254. 

8.  Compare!  Woods  vs.  Truckee  T.  Co., 
24  Cal.  474,  486,  487;  Kellett  vs.  G!layton. 
99  CaL  210,  218,  83  Pac.  Rep.  886;  Sears  vs. 
Tuolumne  Co.,  182  CaL  167,  172,  69  Pac. 
Rep.   270. 


§2801.    HOW  APPRAISEMENT  AND  AWARD  HADE,  AND  EFFECT 

OF.  A  majority  of  the  board  of  commissioners  mentioned  in  the  preceding 
section  constitute  a  quorum,  and  the  concurrence  of  a  majority  in  making 
the  estimate  and  award  is  binding  upon  the  road-owner  if  approved  by  the 
board  of  supervisors.  The  commissioners  must  make  their  report  within  thirty 
days  after  their  appointment,  and  if  approved,  the  tender  of  the  amount  of 
the  appraisement  and  award  must  be  made  by  the  county  treasurer;  whether 
the  owner  conveys  the  road  to  the  county  or  not,  the  report  and  tender  operate 
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as  a  conveyance  to  the  county  of  the  road  and  all  its  incidents  and  appurte- 
nances. 

Hfstory:    Enacted  Mardi  12,  1872,  founded  upon  §  1  Act  April  4^  1870, 
Stats.  1869-70|  p.  888. 

ARTICLE  n. 

USE    OP    TOIX-ROADS.  AND    OBSTRUCTIONS    THEREON. 

§  2814.    Persons  exempt  from  tolls.  {2816.    Who  liable  for  penalty,  and  whaL 

§  2815.    Encroachments^  how  removed.  S  2817.    Action  for  penalty  or  trespass. 

§  2814.  PEBSONS  EXEMPT  FBOM  TOLLS.  The  following  persons  and 
none  other  are  exempt  from  payment  of  toll  on  wagon,  turnpike,  or  plank 
roads : 

1.  Persons  going  to  or  from  any  funeral,  and  all  funeral  processions. 

2.  Troops  in  actual  service  of  the  state  or  of  the  United  States,  and  persons 
going  to  or  from  a  military  training  which  by  law  they  are  required  to  attend. 

3.  Persons  going  to  or  from  the  court-house  in  obedience  to  a  subpoena  in  a 
criminal  action. 

4.  Persons  living  within  one  mile  of  any  gate  by  the  most  usually  traveled 
road  may  pass  it  at  one  half  toll,  when  not  engaged  in  the  transportation  of 
others  or  the  property  of  others. 

5.  Farmers  living  on  their  farms  within  one  mile  of  any  gate  by  the  most 
usually  traveled  road,  may  pass  free  when  going  to  or  from  their  work  on  such 
{arms. 

6.  School  children  attending  school  within  three  miles  of  their  parents'  or 
boarding  house. 

7.  The  road  overseer  of  the  road  district  through  which  road  passes,  or 
the  commissioners  of  highways  for  the  purpose  of  inspecting  the  condition  of 

the  road. 

History:     Enacted   March   12,    1872;     amended   March   12,    1880,   Code 
Amdts.  1880  (Pol.  pt.),  p.  4. 

As   to   punlahmcnt   for   cTndlns   payment  ment,  nor  Is  It  a  right  Imposed  upon  cor- 

off  toll  by  peraon  not  exempt,  see  Kfimi'S  poreal  property.     Such  exemption  srlves  no 

CYC.  PBN.  CODB  8  389.  rlgrht  to  use  road,  for  that   right  exists  in 

Bzemption   from   paying  toll  secured   by  all    public.  —  Kellett    vs.    Clayton,    99    CaL 

agreement   of   corporation   is   not   an   ease-  210,  213,  S3  Pac.  Rep.  886. 

§2815.    ENCROACHMENTS,  HOW  SEMOVED.    On  appUcation  by  an 

officer  of  the  company  the  commissioner  of  highways  or  road  overseer  of  the 

district  where  the  same  exists,  may  inquire  into  any  encroachment  upon  the 

lands  of  the  company  used  for  the  purposes  of  the  road,  caused  by  fence, 

building,  or  otherwise,  and  he  must,  if  he  finds  it  does  exist,  require  or  cause 

its  removal  as  provided  for  highway  encroachments  in  article  eight,  chapter 

two,  of  this  title. 

History:     Enacted  March   12,   1872. 

Applied,     cited,     eonatmed,     referred     to«  Aa  to  obstmctlon  and  Injury  to  Ugkway% 

etc..    in:     Kellett   vs.    Clayton,    99   Cal.    210,  see  ante  89  2731-2744  and  notes. 

213,    83    Pac.    Rep.    886     (referred    to    with  An  to  penalty  for  fallnre  to  remevo  «■• 

other    sections).  eroaehmenta,  see  post  I  2816. 

§2816.    WHO  LIABLE  FOR  PENALTY,  AND  WHAT.     Every  person 
who,  having  the  control  thereof,  neglects  to  remove  an  encroachment  after 
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being  notified  thereof,  or  permits  the  same  to  remain  after  notice,  unless  he 
immediately  commences  and  diligently  prosecutes  its  removal  to  completion, 
is  liable  to  a  penalty  of  five  dollars  for  every  day  of  such  neglect  or  failure. 

History:     Enacted   March   12,   1872. 

§  2817.  ACTION  FOR  PENALTY  OB  TBESPASS.  An  action  for  the  pen- 
alties  given  by  this  chapter,  and  for  any  trespass  on  or  injury  to  such  road, 
may  be  maintained  in  the  county  where  the  act  was  done,  or  in  that  where  the 
defendant  resides,  by  the  company. 

History:     Enacted  March   12,   1872. 

As   to   Injurlnir   toll-houses   or   turnpike-  As    to    punishment    for    Injuring    public 

sste,  m  mlademeanor^  ses  KBRR'S  CYC*  hlKh^ay,  or  hridgey  or  prlvnte  way,  see 
PEN.  CODB  1589.  KfiRR'S  CYC.  PBIf.  CODB  8  688  and  note. 

ARTICLE  m. 

INSPECTION   AND    REPAIRS. 

§  2827.    Inspection  of  roada,  and  repairs.  S  2830.  Enforcing   obedience  to   notice  and 

S  2828.     Closing  gates,  and  penalty.  requirement. 

9  2829.    Defects  in  road,  to  be  reported  to      §  2831.  Fees  of  commissioner  or  overseer, 

whom.  S  2832.  Pack-trails  in  mountain  districts. 

§  2827.  INSPECTION  OF  ROADS,  AND  REPAIRS.  Every  commissioner 
of  highways,  or  road  overseer  of  the  district,  to  whom  complaint  in  writing  is 
made  that  any  part  of  a  wagon,  turnpike,  or  plank  toll-road  in  his  county  or 
district,  or  any  part  of  such  road,  the  gate  nearest  to  which  is  in  his  county  or 
district,  is  out  of  repair,  must  examine  it  without  delay  and  give  notice  of  the 
defect,  particularly  describing  the  same,  to  the  person  attending  the  gate 
nearest  thereto ;  if  the  necessary  repair  is  not  made  or  defect  remedied  within 
three  days  after  such  notice  is  given  the  commissioner  or  road  overseer  may 
order  such  gate  to  be  thrown  open. 

History:     Enacted  March   12,   1872. 

Applied,  elted,  eoniiiraed»  referred  to,  213,  88  Pac.  Rep.  886  (referred  to  with 
eta.  In:    KeUett   vs.   Clayton,   99   CaL    210,      other   sectlonB). 

§2828.  OLOSINO  OATES^  AND  PENALTY.  A  gate  so  ordered  to  be 
thrown  open  must  not  be  shut  nor  any  toll  collected  thereat  until  the  com- 
missioner of  highways  or  road  overseer  ordering  it  shut  grants  a  certificate 
that  the  road  is  in  sufficient  repair,  and  that  the  gate  ought  to  be  closed.  The 
company  and  their  gatekeeper  or  other  employee,  violating  or  permitting  the 
violation  of  this  section,  or  the  order  made  under  the  preceding  section,  are 
each  liable  in  a  penalty  of  twenty-five  dollars  for  each  offense,  to  be  recovered 
by  the  party  aggrieved. 

History:     Enacted   March   12,   1872. 

§2829.  DEFECTS  IN  ROAD,  TO  BE  REPORTED  TO  WHOM.  Every 
commissioner  of  highways  or  road  overseer  who  discovers  a  defect  in  any 
toll-road  in  his  county  or  district,  or  a  gate  placed  in  a  situation  contrary  to 
law,  must  give  written  notice  thereof  to  one  or  more  of  the  directors  or  man- 
aging agents  of  the  company,  requiring  the  defective  road  to  be  repaired,  or 
the  gate  to  be  removed,  within  a  specified  time;  and  may  order  that  in  the 
mean  time  such  gates  as  he  specifies  be  thrown  open. 

History:     Enacted  March   12,   1872. 
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§  2830.    ENFORCmO  OBEDIENOE  TO  NOTICE  AMD  BEQUIBEMENT. 

If  the  notice  and  requirements  are  not  obeyed,  the  commissioner  of  highways 
or  road  overseer  must  make  immediate  complaint  to  the  district  attorney  of 
the  county,  who  must  prosecute  the  company  therefor  in  the  name  of  the 
people  for  so  suffering  the  road  to  be  out  of  repair,  or  of  having  placed  any 
gate  in  a  situation  contrary  to  the  law ;  and  if  convicted  thereof  the  company 
must  be  fined  not  exceeding  two  hundred  and  fifty  dollars. 

History:    Enacted   March   12,   1872. 

§  2831.  FEES  OF  OOMSaSSIONEB  OB  OVEBSEEB.  The  commissioner 
of  highways  or  road  overseer  complaining  to  the  district  attorney,  or  who 
makes  inspection  and  discovers  defects  in  the  road,  is  entitled  to  three  dollars 
for  each  day's  services  in  inspecting  the  road,  or  necessarily  expended  in 
prosecuting  the  action  therefor,  to  be  paid  in  case  of  conviction  as  costs. 
When  no  action  is  had,  but  repairs  are  made,  or  gate  removed,  on  the  inspec- 
tion and  requirement  of  the  commissioner  of  highways  or  road  overseer,  the 
toll-gatherer  nearest  the  road  so  out  of  repair,  or  the  gate  to  be  moved,  must 
pay  the  fees  hereinbefore  specified  out  of  the  tolls  collected ;  if  he  refuse  to 
pay  the  same,  the  same  may  be  recovered  by  action,  with  costs. 

History:     Enacted  March  12,  1872. 

§2832.  PAOETBAILS  IN  HOXTNTAIN  DISTBIOTS.  The  boards  of 
supervisors  of  the  several  counties  of  this  state  are  hereby  authorized  to  permit 
the  toll-road  companies  heretofore  or  which  may  hereafter  be  organized  under 
the  provisions  of  this  code,  for  the  purpose  of  constructing  toll-roads  within 
the  mountain  districts  of  this  state,  to  first  construct  on  the  line  of  their  pro- 
posed toll-road  a  pack-trail  for  the  accommodation  of  pack-trains  and  horse- 
men and  to  collect  tolls  thereon.  The  board  of  supervisors  shall  fix  the 
amount  of  license  to  be  paid  and  tolls  to  be  collected  on  such  pack-trail,  and 
that  no  such  permit  or  franchise  shall  be  granted  for  a  longer  period  thao 
two  years. 

HTstory:    Enacted  March  30,  1874,  Code  Arndta.  1873-4,  p.  181. 


T<t.  VI,  eh.  IV,  art*  I.] 
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CHAPTER  IV, 

PUBLIC  FERRIES  AND  TOLXt-BRIDGEa 

Article  I.    General  provisioiis,   §§  2843-2858. 
II.    ToU-Bridges,  §§  2870-2881. 
ni.    Toll-Ferries,  S§  2892-2895. 


ARTICLE  I. 

OENERAL  PROVISIONa 


{2843.     What  board  to  grant  authority  to      §2851. 

construct.  §  2852. 

{  2844.     Notice  must  be  proved. 
12845.     Duty  of  board  of  supervisors  grant-      $2853. 

ing  authority. 
i  2846.     License-tax  and  rate  of  tolls,  how      §  2854. 

fixed. 
)  2847.     Beport  of  bridge  or  ferry  owner  or      S  2855. 

keeper. 
)  2848.     Inquiry  of  the  board  of  supervisors      §  2856. 

fixing  tolls.  8  2857. 

§  2849.     When  to  direct  license  to  issue. 
S  2850.     Bond,  conditions  and  execution.  §  2858. 


When  bridge  unites  two  counties. 

Supervisors  shall  not  act  if  inter- 
ested. 

Toll-bridge  or  ferry  within  one  mile 
of  another,  when. 

Owner  of  land  preferred  to  build 
bridge  or  ferry. 

How  lands  are  acquired  for  use  of 
bridge  or  ferry. 

Must  post  rates  of  toll. 

Bevenue  derived  from  license,  how 
disposed  of. 

To  keep  banks  in  repair. 


§2843.    WHAT   BOABD   TO   QBANT   AUTHORITY   TO   CONSTRUCT. 

^When  authority  to  construct  a  toll-bridge,  or  to  erect  and  keep  a  ferry  over 
waters  dividing  two  counties  is  desired,  application  must  be  made  to  the 
board  of  supervisors  of  that  county  situated  on  the  left  bank  descending  such 
bay,  river,  creek,  slough,  or  arm  of  the  sea. 

History:    Enacted  Mareh  12,   1872. 

1.  Applied^  cited,  construed,  referred  to. 

2.  Appropriation   of   private  property — ^Act 

of  sovereignty. 

3.  Dedication   of   toll-bridge — No   formality 

required. 

4.  Collateral  attack  upon  judgment  of  super- 

visors not  permitted. 

5.  Determination  of  board  conclusive. 

6.  Failure  to  rebuild  toll-bridge  after  burn- 

ing— ^Abandonment. 

7.  Franchise  expiring — ^Bridge  becomes  pub- 

lic property. 

8.  Franchise   to   maintain   bridge — ^Purpose 

of. 

9.  Policy  of  law  as  to  franchises. 

10.  Power     to     construct     bridge —•  General 

powers  of  supervisors. 

11.  Bight  of  eminent  domain. 

12.  Sale  to  highest  bidder — No  application. 

13.  Toll-bridges  and  toll-roads— Same  rules. 

APPL.IED,  CITBD,  CONSTRUED,  RE- 


1. 

FERRED  TO,  etc.^  In:  Sears  vs.  Tuolumne 
Co.,  132  Cal.  167.  169.  64  Pac.  Rep.  270 
(construed);  Pool  vs.  Simmons,  134  Cal.  621, 
*622.  66  Pac.  Rep.  872  (construed);  Los  An- 
geles T.  L.  Co.  vs.  Mulr  &  S.  P.  R.  Co.,  136 
*Cal.   86,  49p  68  Pac.  Rep.  308    (construed). 

A»  to  act  prevldlniT  for  the  sale  of  fran- 
chise to  the  hlffheat  bidder,  see  act  March 
23,  1893.  Stats,  and  Amdts.  1893  p.  288. 

Am  to  eondenuiinir  land  for  landlaca  for 
ferry  purposes,  see  KERR'S  CYG.  CODB 
-CFF.  PROC.  S  1238  subd.   4  and  note. 

As  to  how  priTate  property  may  he  taken 
•for  pahlle  vae,  aad  as  to  compensation 
Pol.  a— .43. 


therefor,  see  Const  1879  art.  I  tl4;  B£N- 
NING'S   GEINBRAI.  LAWS   p.    Ixvl. 

As  to  matntalnlnjr  toll-hrldse  or  ferries 
without  anthorlty,  a  mlsdemeanory  see 
KERR'S  CYC.  PBN.  CODB  {  386. 

As  to  povrer  of  saperrlsors  to  license 
ferries,  see  post  f  4046  subd.  17. 

2.  THB  APPROPRIATION  OF  PRIVATB 
PROPERTY  for  public  use  Is  an  element  of 
Bovereigrnty,  and  art.  I  i  14  of  constitution 
has  declared  condition  upon  which  this 
ripht  may  be  exercised.  It  is  function  of 
legrislature  to  determine  what  will  consti- 
tute public  use  and  whether  any  private 
property  shall  be  taken  for  such  use. — 
County  of  San  Mateo  vs.  Coburn,  180  Cal. 
631,  634.  63  Pac.  Rep.   78»  621. 

8.  DEDICATION  OF  TOLL-BRIDOB  TO 
PUBLIC  USB  requires  no  particular  for- 
mality; it  may  be  either  witlv  or  without 
wrltlngTi  by  any  act  of  the  owner, — such  as 
throwing  it  open  to  public  travel  or  ac- 
quiescinsT  in  its  use.  Toll  being:  charged 
does  not  affect  question  of  Intended  dedi- 
cation or  take  away  public  character  of 
bridgre  as  highway. — Sears  vs.  Tuolumne 
Co.,  182  Cal.  167.  170,  64  Pac  Rep.  270. 

4.  COLLATERAL  ATTACK  UPON  JUDG- 
MENT OF  SUPERVISORS  in  determining: 
questions,  not  permitted.  Determination 
whether  bridge  is  public  necessity  or  not  is 
within  their  discretion  and  their  decision 
is  conclusive  against  collateral  attack. — 
Waugh  vs.  Chauncey,  13  Cal.  11,  12.  See 
Fall  vs.  Paine.  28  Cal.  302. 
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S.  DBTBRMINATIOIV  OF  BOARD  AF- 
TBR  PROFBR  HBARDTG  that  ferry  is  pub- 
lic necessity  Is  conclusive.  —  Pool  vs. 
Simmons,  134  Cal.  621,  625,  66  Pac.  Rep. 
872.  See  City  of  Santa  Ana  vs.  Harlln,  99 
Cal.  638,  540,  542,  84  Pac.  Rep.  224;  County 
of  Siskiyou  vs.  Gamllch,  110  Cal.  94,  98, 
42    Pac.    Rep.    468. 

e.  failure:  to  rbbuild  toll-bridgb 

for  six  years  during  life  of  franchise,  after 
brldgre  has  burned,  shows  abandonment  of 
franchise.  Remalnlnsr  piers  and  abutments 
become  property  of  county  and  owner  is  not 
entitled  to  recover  anything:  as  compensa- 
tion.— Sears  vs.  Tuolumne  Co.,  182  Cal.  167, 
171,  172,  64  Pac.  Rep.   270. 

7.  FRANCHISE  BXPIRIlfG  either  by 
limitation  of  time  or  forfeiture  grlves  pub- 
lic free  use  of  toll-briderc  without  com- 
pensation to  former  owner.  Toll -brldgre  Is 
regarded  as  public  easement,  and  not  as 
private  property. — Sears  vs.  Tuolumne  Co., 
132  Cal.   167,   172,   64   Pac.   Rep.   270. 

&     FRAIVCHISB  TO   MAINTAIN   BRIDGB 

is  granted  for  no  other  purpose  than  for 
builders  to  maintain  such  bridge  as  pub- 
lic highway,  only  condition  attached  to 
use  of  it  by  public  being  payment  of  toll.— 
Sears  vs.  Tuolumne  Co..  182  Cal.  167,  169, 
170,  64  Pac.  Rep.  270. 

0.  POLICY  OF  LA"W  IS  TO  ALLO^VT 
FRANCHISES  for  ferries  to  be  granted  by 
board  to  suitable  person  to  subserve  public 
benefit,  subject  to  rules  and  regulations, 
and  license  required  to  be  paid  as  fixed  by 
board  Is  to  be  full  compensation  to  counties 
and   Is  to  be   divided  between   them. — Pool 


vs.  Simmons,  184  Cal.  621.  624,  66  Pac.  Rep. 
872. 

10.  FOUVBR  TO  CONSTRUCT,  BUY,  OR 
RBNT  BRIDGBy  or  to  purchase  exclusive 
right  of  way  over  bridge.  Is  within  general 
powers  of  board  of  supervisors  and  It  may 
be  equitably  estopped  to  recover  back 
money  paid  therefor  from  which  it  has 
secured  benefit,  although  form  and  law  were 
not  complied  with  In  making  contract  un- 
der which  such  money  was  paid. — County  of 
Sacramento  vs.  Southern  Pac.  Co.,  127  CaL 
217.  220-225,  69  Pac.  Rep.  568,  825. 

11.  RIGHT  OF  EMINENT  DOMAIN  may 
be  invoked  for  acquisition  of  landings  for 
ferry  purposes. — Los  Angeles  T.  I*.  Co.  vs. 
Mulr  &  S.  P.  R.  Co..  136  CaL  86.  49.  68  Pac. 
Rep.  308. 

12.  SALB     TO     HIGHEST     BIDDER    OP 
FRANCHISE  to    run   ferry   Is   not   requlr^l 
by  provision  of  code  regrulating  franchises 
for  ferry  over  rivers  between  two  counties, 
and  act  of  1893   (Stats.  1893  p.  288),  requir- 
ing sale  of  franchises  to  highest  bidder  has 
no  effect  upon  above  case,  and  there  Is  no 
repeal   of  provisions   of  this  article  by  Im- 
plication where  proper  hearing  was  had.— 
Pool  vs.  Simmons,  134  Cal.  621,  622.  623,  66 
Pac.  Rep.   872.     See  In  Matter  of  Tick  Wo. 
68  Cal.  294,  304.  58  Am.  Rep.  12,  9  Pac.  Rep. 
139;  Capron  vs.  Hitchcock.  98  Cal.  427.  4S2. 
33  Pac.  Rep.  431;  People  ex  rel.  San  Fran- 
cisco &  a  J.  R.  Co.  vs.  Craycroft.  Ill  Cal. 
544,  44  Pac.  Rep.  463. 

13.  TOLI.-BRIDGBS    AND    TOLI..ROADS 

are  controlled  by  same  principles  of  law.— 
Sears  vs.  Tuobimne  Co.,  132  CaL  167,  172, 
64  Pac.  Rep.  2T0. 


§  2844.  NOTICE  MUST  BE  PBOVED.  The  board  of  supervisors  must 
not  grant  authority  to  construct  or  erect  a  toll-bridge  or  ferry  until  the  notiee 
of  such  intended  application  has  been  given  as  respectively  required  in  ar- 
ticles two  and  three  of  this  chapter. 

History:    Enacted  March  12,  1872,  founded  upon  S  12  Act  April  28  1855 
Stats.  1855,  p.  185.  '         ' 

§  2845.    DUTY  OP  BOARD  OP  SUPERVISORS  GRANTING  AUTH0RIT7. 

The  board  of  supervisors  granting  authority  to  construct  a  toll-bridge  or  to 
keep  a  publie  ferry,  must  at  the  same  time : 

1.  Pix  the  amount  of  a  penal  bond  to  be  given  by  the  person  or  corporation 
owning  or  taking  tolls  on  the  bridge  or  ferry  for  the  benefit  of  the  county  and 
all  persons  crossing  or  desiring  to  cross  the  same,  and  provide  for  the  annual 
renewal  thereof; 

2.  Pix  the  amount  of  licensewtax  to  be  paid  by  the  person  or  corporation  for 
taking  tolls  thereon,  not  less  than  three  nor  over  one  hundred  dollars  per 
month,  payable  annually; 

3.  Pix  the  rate  of  tolls  which  may  be  collected  for  crossing  the  bridge  or 
ferry,  which  must  not  raise  annually  an  income  exceeding  fifteen  per  cent  on 
the  actual  cost  of  the  construction  or  erection  and  maintenance  of  the  bridpe 
or  ferry  for  the  first  year,  nor  on  the  fair  cash  value,  together  with  the  repairs 
and  maintenance  thereof  for  any  succeeding  year; 
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4.  Make  all  neoeBsary  orders  relative  to  tlie  conatraction,  erection,  and  busi- 
ness of  licensed  toll-bridges  or  ferries  which  they  have  by  law  the  power  to 
make.  The  board  of  supervisors  may,  at  any  time  they  see  fit,  authorize  and 
maintain  fords  across  any  water  within  any  distance  of  any  licensed  toll-bridge 
or  ferry. 

Hfstory:    Enacted  March  12,  1872,  founded  apon  §1  Act  April  4,  1870, 
Stats.  1869-70,  p.  887. 

§2846.    LIOENSE-TAX  AND   RATE   OF   TOLLS^   HOW  FIXED.     The 

license-tax  and  rate  of  toll  fixed  as  provided  in  the  preceding  section  must  not 
be  increased  or  diminished  during  the  term  of  twenty  years,  at  any  time,  unless 
it  is  shown  to  the  satisfaction  of  the  board  of  supervisors  that  the  receipts  from 
tolls  in  any  one  year  is  disproportionate  to  the  cost  of  construction  or  erection, 
or  the  fair  cash  value  thereof,  together  with  the  cost  of  all  necessary  repairs ' 
and  maintenance  of  the  bridge  or  ferry.  The  license-tax  fixed  by  the  board  of 
supervisors  must  not  exceed  ten  per  cent  of  the  tolls  annually  collected. 

History:     Enacted   March   12,   1872. 

1.  License  fixed — ^Fnll  compensation  for  fran-      and  sale  of  franchise  to  highest  bidder  is 

chise.  i^ot  authorized. — Pool  vs.  Simmons,  134  Cal. 

2.  Bate  of  tolls— May  be  changed.  621,  624,  66  Pac.  Rep.  872. 

1.    License   llzed   by   board  and   required  *•     >*•*«    ®'    ♦•"■    "■■^    *••    changed    by 

to  be  paid  by  person  to  whom  franchise  was  ^o&rA  of  supervisors.— Stanislaus  B.  Co.  vs. 
granted   is   full   satisfaction   for   franchise,      Horsley,  46  Cal.  108,  112. 

§2847.    BEPORT    OF    BRIDGE    OR    FERRY    OWNER   OR    KEEPER. 

Every  owner  or  keeper  of  a  toll-bridge  or  ferry  must  report  annually  to  the 
board  of  supervisors  from  which  his  license  is  obtained,  under  oath,  the  follow- 
ing facts : 

1.  The  actual  cost  of  tiie  constmction  or  erection,  and  equipment  of  the 
toll-bridge  or  ferry; 

2.  The  repairs  made  during  the  preceding  year,  and  the  actual  cost  thereof ; 

3.  The  expense  of  labor  and  hire  of  agents,  and  other  costs  necessarily  in- 
curred in  and  about  the  conduct  of  their  business ; 

4.  The  amount  of  tolls  collected ;  and, 

5.  The  estimated  actual  cash  value  of  the  bridge  or  ferry,  exclusive  of  the 
franchise. 

History:    Enaeted  Mardi  12,  1872,  founded  upon  §  1  Act  April  4,  1870. 
Stats.  1869-70,  p.  887. 

§2848.    INQUIRY  OF  THE  BOARD  OF  SUPERVISORS  FIXINO  TOLLS. 

Whenever  the  board  of  supervisors  are  about  to  fix  the  license-tax  and  rate 
of  tolls  on  a  bridge  or  ferry  they  must  make  inquiry  into  the  present  actual 
cash  value  and  the  cost  of  all  necessary  repairs  and  maintenance  thereof,  and 
for  that  purpose  may  examine,  under  oath,  the  owner  or  keeper  of  the  same, 
and  other  witnesses,  and  the  assessed  value  of  the  bridge  or  ferry  on  the 
assessment-roll  of  the  county.  When  the  estimate  of  the  board  is  made,  if  the 
same  is  not  agreed  to  by  the  owner  or  keeper  of  the  bridge  or  ferry,  the  same 
must  be  fixed  by  three  commissioners,  one  to  be  appointed  by  the  board  of 
supervisors,  one  by  the  owner  and  keeper,  and  the  third  by  the  county  judge, 
who  must  hear  testimony  and  fix  such  value  and  cost  according  to  the  facts, 
and  report  the  same  to  the  board  of  supervisors  under  oath.    In  all  estimates 
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of  the  fair  cash  value  of  the  bridge  or  ferry  the  value  of  the  franchise  musi 

not  be  taken  into  consideration. 

Hfstory:    Enacted  March  12,  1872,  founded  upon  { 1  Aet  April  4^  1870^ 
Stats.  1869-70,  p.  887. 

§  2849.  WHEN  TO  DIBEOT  LICENSE  TO  ISSUE.  When  the  cost  of 
construction  or  erection  and  equipment  of  the  bridge  or  ferry,  or  the  fair  cash 
value  thereof,  together  with  the  cost  of  needed  repairs  and  the  conduct  and 
maintenance  of  the  same,  is  ascertained  and  fixed  for  the  preceding  year,  the 
board  must  on  such  ascertained  amount  fix  the  annual  license-tax  rate  of  tolls, 
and  the  amount  of  the  penal  bond,  and  direct  a  license  to  be  issued  by  the  clerk. 

Hfstory:    Enacted  March  12,  1872,  founded  upon  ( 1  Act  April  ^  1870, 
Stats.  1869-70,  p.  887. 

§2860.  BOND,  CONDITIONS  AND  EXEOUTION.  The  bond  reqnu^ed 
of  the  owner  or  keeper  of  the  toll-bridge  or  ferry  must  be  in  the  sum  fixed 
by  the  board  of  supervisors,  with  one  or  more  sureties,  and  conditioned  that 
the  toll-bridge  or  ferry  will  be  kept  in  good  repair  and  condition,  and  that 
the  keeper  will  faithfully  comply  with  the  laws  of  the  state  and  all  legal 
orders  of  the  board  of  supervisors  regulating  the  same,  and  pay  all  damages 
recovered  against  him  by  any  person  injured  or  damaged  by  reason  of  delay 
at  or  defect  in  such  bridge  or  ferry,  or  in  any  manner  resulting  from  a  non- 
compliance with  the  laws  or  lawful  orders  regulating  the  same.  The  bond 
must  be  approved  by  the  president  and  filed  with  the  clerk  of  the  board  of 
supervisors. 

History:    Enacted  March  12,  1872,  founded  upon  {  16  Aet  April  28,  1855, 
SUtfl.  1855,  pp.  185-186. 

§  2851.  WHEN  BRIDGE  UNITES  TWO  OOUKTIES.  The  license-tax  for 
a  ferry  or  bridge  connecting  two  counties  must  be  paid  to  the  treasurer  of  the 
county  granting  it,  and  the  license  issued  by  the  auditor  thereof;  but  the 
treasurer  of  such  county  must  pay  to  the  treasury  of  the  county  in  which  the 
other  end  or  landing  of  the  bridge  or  ferry  is  located  one  half  the  sum  so 
received  annually,  or  the  auditor  may  issue  the  license  on  filing  with  him 
receipts  for  their  respective  halves  of  the  tax  taken  from  the  treasurer  of  each 
of  the  two  counties. 

Hfstory:    Enacted  March  12,  1872,  founded  upon  {4  Act  April  28,  1855, 
Stats.  1855,  p.  183. 

Contract     between     auperTlaoni     of     one  ity,   and   an  injunction  win   lie  to  prevent 

county  and  supervisors  of  another  for  Joint  performance    of    an    unauthorized    contract 

construction,    equipment,    and    maintenanoe  for  that  purpose. — Johnston   va.   County  of 

of   free   public   ferry   across   river   forming  Sacramento,  187  Cal.  204,  210,  60  Pae.  Rep* 

boundary  between  them  is  without  author-  962. 

§  2862.  SUPEBVISOBS  SHALL  NOT  ACT  IF  INTEBESTED.  When  a 
supervisor  is  interested  in  an  application  to  erect,  construct,  or  take  tolls,  or 
alter  tolls  on  a  bridge  or  ferry,  he  shall  not  act  in  any  of  such  matters. 

Hfstory:    Enacted  March  12,  1872;   amended  April  3,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  23. 

§  2863.  TOLL-BRIDGE  OB  FEBRT  WITHIN  ONE  MILE  OF  ANOTHEB, 
WHEN.  No  toll-bridge  or  ferry  must  be  established  within  one  mile  immedi- 
ately above  or  below  a  regularly  established  ferry  or  toll-bridge,  unless  tho 


nt  Tl,  eh.  IV,  art.  I.]     TOIiL-BRIDGES  AND  FBRRIBS— DISTANCB  LIMIT.       («77>     fi  28M 

situation  of  a  town  or  village,  the  crossing  of  a  public  highway,  or  the  inter- 
section of  some  creek  or  ravine  renders  it  necessary  for  public  convenience. 
In  addition  to  the  public  notice  hereinafter  required,  notice  of  intention  to 
apply  for  authority  to  erect  a  toll-bridge  or  ferry,  as  in  this  section  provided, 
must  be  served  upon  the  proprietor  of  the  ferry  or  toll-bridge  already  estab- 
lished at  least  ten  days  prior  thereto,  giving  the  time  and  place  and  grounds 
.of  such  application. 

HTstory:    Enacted  March  12,  1872,  founded  upon  §  6  Act  April  28,  1855 
(Stats.  1855,  p.  184),  as  amended  by  Act  May  8,  1861,  Stats.  1861,  p.  307. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Common-law  rule  as  to  ezclnsiye  privi- 

leges. 

3.  Franchise  not  exclusive  in  terms — Other 

franchise  may  be  granted. 

4.  Free  bridge  or  ferry — May  be  constructed, 

when. 

5.  Injunction — When  lies  to  restrain  ferry. 

6.  Intention  of  legislature — ^What  shown. 

7.  Privilege,  exclusive  or  not,   depends  on 

legislature. 
8,9.  Public  good  and  convenience — ^Reason  of 

law. 
10.  Special  privileges  or  immunities  —  See- 
tion  not  special. 

1.  APPLIRD,  CITE2D,  COIf  STRUBD,  RB- 
FERRED  TO,  etc..  In:  Fortaln  vs.  Smith, 
114  Cal.  494,  496,  46  Pac.  Rep.  381  (con- 
strued); Van  Harlingen  vs.  Doyle,  184  Cal. 
53,  58.  66  Pac.  Rep.  44.  64  L.  R.  A  771 
(applied). 

As  to  refltrictlOB  airslnat  pmntlniT  apeclal 
piivtlesreflf  see  Const.  1879  art.  I  9  21;  HEN- 
NIPVCS  GBNERAIi  LATVS  p.  Ixvlf;  Const. 
1879  art  IV  9  25;  HENNTNO'S  GENERAL 
LAWS  p.  IxziiL 

f.  COMlMON-LA^ir  RULE  was  that  no 
bridsre  or  ferry  could  be  so  near  to  another 
as  to  draw  away  its  profits.  This  rule  was 
upon  the  principle  that  such  prohibition 
was  for  public  grood,  It  being:  deemed  un- 
reasonable to  suffer  another  to  Interfere 
with  the  profits  of  a  bridgre  or  ferry  already 
established,  as  such  interference  was  dis- 
couragringr  to  undertakingrs  of  that  sort  and 
consequently  dlsadvantagreous  to  the  public. 
— -Norrls  vs.  Farmers  &  T.  Co.,  6  Cal.  690, 
594,  65  Am.  Dec.   635. 

8.  FRANCHISE  NOT  EXCLUSITB  IN 
ITS  TERMS  does  not  confer  upon  grantee 
exclusive  privilefzres,  and  does  not  estop 
grrantin?  power  from  making:  other  grrants 
of  similar  character,  althougrh  effect  Is  to 
Impair  value  and  take  away  profits  of  first 
franohlse.  for  prantlngr  power  has  right 
to  determine  what  Is  necessary  for  public 
convenience  and  should  grant  franchises  to 
such  effect.  Intent  to  grant  exclusive 
privilege  is  not  shown  by  mere  grant  of 
privilege. — Fall  vs.  County  of  Sutter,  21 
Cal.  237.  252,  258.  See  Indian  Canon  R, 
Co.  vs.  Robinson,  18  Cal.  619,  620;  Bertram 
vs.  Central  T.  Co..  25  Cal.  288,  288;  Ch?jrles 
River  B.   Co.   vs.   Warren   B.   Co.,   86   U.    S. 


(11  Pet.)  420.  648.  bk.  9  I*  ed.  778;  Bank  of 
Ohio  vs.  Knoop.  67  U.  S.  (16  How.)  369.  bk. 
14  L.   ed.   977. 

4^     FREE   BRIDGE   OR   FERRT   may   be 

established,  providing  there  is  no  regularly 
established  licensed  bridge  or  ferry  within 
one  mile  immediately  above  or  below,  un- 
less in  opinion  of  supervisors  It  Is  re- 
quired for  public  convenience. — Norrls  vs. 
Farmers  St  T.  Co.,  6  Cal.  690,  697,  66  Am. 
Dec.  636. 

5.  INJUNCTION  IjIES  TO  RESTRAIN 
OPERATION  of  ferry  within  one  mile  of 
ferry  regularly  established  at  prior  date. — 
Fontain  vs.  Smith.  114  CSal.  494.  497.  46 
Pac.  Rep.  881. 

6.  INTENTION    OF    LEGISI.ATI7RB    was 

to  prohibit  free  bridges  and  ferries  as  well 
as  licensed  bridges  and  ferries  within  one 
mile  of  those  regrularly  licensed;  any  other 
construction  would  defeat  object  which  leg- 
islature had  in  view. — ^NTorris  vs.  Farmers 
A  T.  Co.,  6  Cal.  590.  697.  66  Am.  Dec.  636; 
Ward  vs.  Severance,  7  Cal.  127,  129;  Cali- 
fornia Tel.  Co.  vs.  Alta  Tel.  Co..  22  Cal. 
898,   428. 

7.  PRITIIiEGE,  WHETHER  EXCLUSIVE 
OR  NOT,  depends  on  wise  discretion  of 
legislature.  Granting  of  franchises,  whether 
exclusive  or  not.  is  one  of  ordinary  powers 
of  legislature,  controlled  however  by  re- 
strictions imposed  by  constitution. — Califor- 
nia Tel.  Co.  vs.  Alta  Tel.  Co..  22  Cal.  898. 
428. 

8.  PUBLIC  GOOD  AND  CONVENIENCE, 

advancement  of  commerce,  ready  Inter- 
course of  people,  and  reasonable  protection 
to  those  who  hazard  their  private  means 
In  ministering  to  public  need.  Is  theory 
upon  which  rights  mentioned  In  this  section 
are  granted,  and  Is  In  interest  of  good 
government  by  encouraging  enterprise. — 
Fontain  vs.  Smith,  114  Cal.  494,  497,  46  Pac. 
Rep.  881;  Van  Harllngen  vs.  Doyle,  134 
Cal.  68,  68,  66  Pac.  Rep.  44.  64  L.  R.  A.  771. 

0.  Compare!  Fall  vs.  County  of  Sutter, 
21  Cal.  237.  268. 

10.  SPECIAL  PRrVTL.EGES  OR  IMHIUNI. 
TIES  PROHIBITED  I  above  section  Is  not 
special,  but  is  general  and  operates  upon 
same  terms  and  alike  upon  all  standing  In 
same  relation  thereto. — Fontain  vs.  Smith.' 
114  Cal.  494.  497.  46  Pac.  Rep.  381. 


§2864.    OWNER   OF    LAND    PB£FERRED    TO    BUILD    BRIDOE    OR 
FURRY.    The  owner  of  land  on  either  side  of  the  waters  to  be  crossed,  arid 


J 
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the  owner  of  the  land  on  the  left  bank  descending  over  the  owner  of  land  on 
the  right  bank,  is  entitled  to  preference  in  procuring  authority  to  construct  a 
bridge  or  ferry;  but  where  such  owner  fails  or  neglects  to  apply  for  such 
authority  within  a  reasonable  time  after  the  necessity  therefor  arises,  the 
board  of  supervisors  may  grant  such  authority  to  another. 

History:    Enacted  March  12,   1872. 

§2856.  HOW  LANDS  ABE  ACQXTIBED  FOB  USE  OF  BBIDOE  OB 
FEBBY.  When  there  are  lands  necessary  for  the  construction,  erection,  or 
use  of  such  bridge  or  ferry  which  cannot  be  procured  by  agreement  between 
the  owner  or  corporation  and  the  landowner,  the  right  of  way  and  all  other 
lands  necessary  for  the  use  and  construction  or  erection  thereof  may  be  ac- 
quired by  condemnation. 

History;    Enacted  March  12,   1872. 

As    to   eoadcmnlnff   land    for    ferrr    imr-  Aji  to  taklas  prl-rate  property  fwe  pnbllc 

poses,  see  KBRR'S  CYO.  CODB  CIV.  PROG.  use   and   as   to   oomponsatloa   therefor,  see 

91238  subd.  4  and  note.  Const.   1879   art.   I   814;   HENNING'S  GEN- 

As  to  riirht  of  eminent  domatey  see  Const.  ERAI<  LAWS  p.  Ixvl. 


1879    art.    XII    9  8;    HBlflVING»S    QKVmBJLL  Rl«ht  of  eminent  domain  may  be  Invoked 

LATV8  p.  xcv.  for  pnrpose  of  seenrlns  landings  for  feny 

As  to  state's  rlirht  to  entlnent  donudn  to  pnrposes. — See   LiOB   Angreles   T.   Lb   Co.  ▼& 

all     frontaires     on     navlKable     waters,    see  Muir  &  &  P.  R.  Co.,  186  CaL  86»  49,  68  Fac 

Const.   1879  art   XV  81;  HBiNNINO»8  GESN-  Rep.    808. 
BRAIj  IaA'WB  p.  OL 

§2866.  BIUST  POST  RATES  OF  TOLL.  Every  licensed  toll-bridge  or 
ferry  must  have  the  rates  of  toll  as  fixed  by  the  board  of  supervisors,  printed 
or  written,  posted  up  in  some  conspicuous  place  on  or  near  the  bridge  or  ferry. 

History:    Enacted  March   12,   1872. 

§  2857.    BEVENTTE  DERIVED  FROM  LICENSE,  HOW  DISPOSED  OF. 

The  proceeds  of  the  license-tax  on  ferries  and  toll-bridges  must  be  paid  into  the 
county  treasury  for  the  use  of  roads  and  highways,  or  may  be  used  by  the 
board  of  supervisors  at  any  time  in  the  purchase  of  toll-roads  and  toll-bridges. 

HTstory:    Enacted  March  12,  1872,  founded  upon  §  26  Act  April  28,  1855, 
Stats.  1855,  p.  187. 

§2858.  TO  KEEP  BANES  IN  REPAIR.  AH  ferry  and  toU-bridge  keepers 
must  keep  the  banks  of  the  streams  or  waters  at  the  landings  of  their  ferries 
or  bridges  graded  and  in  good  order  for  the  passage  of  vehicles.  For  every 
day  compliance  herewith  is  neglected  twenty-five  dollars  is  forfeited,  to  be 
collected  for  the  use  of  the  road  fund  of  the  county. 

Hfstory:   Enacted  March  12,  1872,  founded  upon  §  22  Act  April  28,  1855, 
Stats.  1855,  p.  186. 


As   to   TlolatlBiT   condition    of  undcrtaklns  to   keep   ferrx   belns   ■   misdemennoiv  IM 
KBRR'S  CYC.  PBlf.  CODBS  8  897. 
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ARTICLE  II. 

TOLX.-BRIDGEa 

5  2870.    Application  for  leave  to  construct.  8  2876.  Superviflora    may    regulate    weight, 

§2871.    Hearing  application.  number,  etc. 

§  2872.    Action  of  the  board  of  supervisors.  8  2877.  CSiannel    of    streams    navigable    by 

§  2873.    What  the  board  of  supervisors  may  ^  ra^Js  to  be  kept  clear. 

require.  6  2878.  Completion  of  bridge,  rate  of  toll, 

8  2874,    Use  of  highways.  *°^  license-tax. 

8  2875.    How     constructed     over     navigable  J  2879.  P^'^ons  exempt. 

waters.  5  2^^^*  P®"*^^*y  ^o'  avoiding  tolls. 

S  2881.  County  may  purchase  toll-bridge. 

§  2870.  APPLICATION  FOB  LEAVE  TO  CONSTRUCT.  Every  applicant 
for  authority  to  construct  a  toll-bridge  must  publish  a  notice  in  at  least  one 
newspaper  in  each  county  in  which  the  bridge  or  any  part  of  it  is  to  be,  or  if 
no  paper  is  published  therein,  in  an  adjoining  county,  once  in  each  week  for 
six  successive  weeks,  specifying  the  location,  the  length,  and  breadth  of  the 
bridge,  and  the  time  at  which  the  application  hereinafter  required  will  be 
made.  After  notice  is  given,  application  must  be  made  to  the  board  of  super- 
visors of  the  proper  county,  at  any  meeting  specified  in  the  notice,  for  author- 
ity to  construct  it. 

Hrstory:    Enacted  March  12,  1872,  founded  upon  S  1  Act  April  4,  1870, 
Stats.  1869-70,  p.  887. 

A«  to  general  pvoTlslona  resardlaff  toll-  As  to  toll«brids«a  and  toll«ferrl«i   bclns 

%rlds<«,  see  ante  99  2848-8868  and  notes.  ssme»  see  ante  9  2843  and  note. 

§2871.  HEARING  APPLICATION.  On  the  hearing,  any  person  may 
appear  and  be  heard.  The  board  may  take  testimony  or  authorize  it  to  be 
taken  by  any  judicial  officer  of  the  county;  and  it  may  adjourn  the  hearing 
from  time  to  time.  A  copy  of  the  articles  of  incorporation,  certified  by  the 
secretary  of  state,  or  by  the  clerk  where  they  are  filed,  must  be  attached  to 
and  filed  with  the  application  if  made  by  a  corporation. 

History:     Enacted  March   12,   1872. 

As  to  articles  of  Incorpomtlon  senerally,  see  KERR'S  CYC.  CODE  CIV.  PROC.  99  289. 
290  et  seq.  and  notes. 

§2872.    ACTION  OF  THE  BOAKD  OF  ST7PERVIS0BS.    If  the  board  are 

of  opinion  that  the  public  interests  will  be  promoted  thereby,  it  may,  by 

the  assent  of  a  majority  of  all  the  members  of  the  board,  grant  the  application 

by  an  order  entered  in  its  minutes,  and  particularly  describing  the  bridge. 

The  applicant  must  cause  a  certified  copy  of  the  order,  with  a  copy  of  the 

application,  to  be  recorded  in  the  office  of  the  clerk  of  the  county  before 

proceeding  under  it;  provided,  that  the  board  of  supervisors  shall  not  have 

power  to  license  bridges  across  the  Sacramento  or  San  Joaquin  rivers,  the 

Suisun  Bay,  or  Carquinez  Straits,  the  Petaluma,  Napa,  or  Sonoma  creeks, 

except  at  points  above  the  head  of  navigation  on  said  streams. 

Hfstory:     Enacted  March  12,   1872;    amended   March   14,   1878,  Ck>d6 
Amdts.  1877-8,  p.  52. 

1.  Applied,  cited,  construed,  referred  to.  l.    Applied,  cited,  eonstmed,  referred  to, 

2.  Franchise      for     bridf^e     over     navigable  etc.,  !n:  Chico  B.  Co.  vs.  Sacramento  T.  Co., 

stream — Power  to  grant.  123    Cal.    178,    180,    181,    65    Pac.    Rep.    780 

8.  Licensing      toll-bridges      over      navigable  (construed). 

stream — EflFect  of  act  of  March  14,  1881.  2.    Franchise     for    oroctlon     of    %rtdfrcB 
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across  navismble  streajus  In  this  state,  visors  by  this  section  Is  expressly  eon- 
power  to  ffrant  same  to  individuals  or  cor-  ferred  on  them  by  act  of  March  14.  1881. 
poratlons  is  conferred  on  board  of  super-  Stats.  1881  p.  76.  The  latter  act  repeal? 
visors  by  act  of  March  14,  1881,  Stats.  1881  by  Implication  so  much  of  code  as  deprived 
p.  76. — Chlco  B.  Co.  vs.  Sacramento  T.  Co.,  supervisors  of  this  power. — Chlco  B.  Co.  vs. 
128  Cal.  178,  181,  66  Pac  Rep.  780.  Sacramento  T.  Co.,  123  CaL  178,  181,  66  Pac: 

8.     lAeenming  toll-bridges  over  aavivable  Rep.  780. 
streamy  power  taken  from  board  of  super- 

§  2873.    WHAT  THE  BOABD  OF  8UPEBVIS0BS  MAT  REQUIRE.    The 

board  of  supervisors  may,  at  the  time  of  granting  authority  to  construct  a 
toll-bridge,  by  order,  require  the  bridge  to  be  constructed  within  a  certain 
time,  to  be  of  a  certain  width,  character,  or  description,  and  to  be  constructed 
of  certain  materials,  which  order  must  be  complied  with  by  the  owner  or  cor- 
poration constructing  the  same  before  license  to  take  tolls  is  issued. 

Hfstory:   Enacted  March  12,  1872,  founded  npon  S  li  Act  April  28,  1855, 
Stats.  1855,  p.  185. 

§  2874.  USE  OF  HIGHWAYS.  The  corporation  or  bridge-owner  may  use. 
in  such  manner  as  prescribed  by  the  board,  so  much  of  any  public  road  on 
either  side  of  the  stream  or  waters  as  may  be  necessary  for  constructing  and 
maintaining  the  bridge  and  toll-houses. 

History:    Enacted  Mardi  12,   1872. 

Applied,    cited,    eonotnied,    referred,    to,       12S  CaL  178«  181,  66  Pac.  Rep.  780  (referred 
etc.,  in:  Chico  B.  Co.  vs.  Sacramento  T.  Co.,      to). 

§2876.    HOW    CONSTRUCTED    OVER    NAVIGABLE    WATERS.    AU 

bridges  constructed  under  this  chapter  crossing  navigable  streams  must  be  so 
constructed  as  not  to  obstruct  navigation,  and  must  have  a  draw  or  swing  of 
sufficient  space  or  span  to  permit  the  safe,  convenient,  and  expeditious  passage 
at  all  times  of  any  steamer,  vessel,  or  raft  which  may  navigate  the  stream  or 
water  bridged. 

Hrstory:    Enacted  March  12,  1872,  founded  npon  gl  Act  April  4,  1870, 
Stats.  1869-70,  p.  888. 

1.  Applied,  cited,  construed,  referred  to.  during  ordinary  stagres  of  water,  but  cannot 

2.  Navigable  streams — ^Include  what.  include  streams  which  have  been  In  effect 

3.  Declaration  of  legislature  fixing  character      declared  by  legrlsiature  to  be  non-navigable. 

of  stream.  — Cardwell    vs.    County   of    Sacramento,  7> 

1.    Applied,  Hted,  co-trued,  referred  f,  ^*^    '*^'  "*•  "  ^^^  ^^^    ^«^ 

etc..  In:  Cardwell  vs.  County  of  Sacramento,  «•     Declaration   of   legislature  tliat  Hver 

79    Cal.    847.    848,    tl    Pac    Rep.    763    (con-  ••  "avirable  from   mouth   to  certain  point. 

strued).  ^^    implication    declares    it    non-navigable 

^     „'          _ ,       ..               1   ^i   ^^ ^,            w  above   that   place. — Cardwell   vs.  County  of 

a,\av:^n"*.e:';:^„ivrrbt,°bri;r  «-"--^0' "  <^  «"•  »»• « ^-  ^ 

lature,  or  are  srene rally  navlgrable  in  fact 


768. 


§2876.    SUPERVISORS  MAT  REGULATE  WEIGHT,  NXTHBER,  ETC. 

The  board  of  supervisors  may,  by  order,  regulate  and  govern  the  amount  of 
weight  and  number  of  animals  that  may  be  driven  on  to  a  toll-bridge  at  any 
one  time,  and  prescribe  rules  for  the  government  of  the  draws  or  swings  and 
attendance  of  the  same,  and  prescribe  penalties  for  disobedience  of  such  rules. 

Hrstory:    Enacted  March  12,  1872,  founded  upon  g  1  Act  April  4,  1870, 
Stats.  1869-70,  p.  888. 

§2877.  CHANNEL  OF  STREAMS  NAVIGABLE  BT  RAPTS  TO  BE 
KEPT  CLEAR.  Any  one  bridging  a  stream  navigated  or  navigable  must  at 
all  times  keep  the  channel  above  and  below  the  bridge  clear  from  all  deposits 
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occasioned  by  its  erection  and  prejudicial  to  snch  navigation,  and  is  liable  to 

pay  to  all  persons  unreasonably  hindered  or  delayed  in  passing  such  bridge 

with  rafts  or  vessels  all  damages  sustained  thereby. 

Hf8tory:    Enacted  March  12,  1872,  founded  upon  SI  Act  April  4,  1870, 
Stats.  1869-70,  p.  888. 

§  2878.  COMPLETION  OF  BBIDaE,  BATE  OF  TOLL*  AND  LICENSE- 
TAX.  Every  bridge  erected  under  these  provisions  must  have  good  and  sub- 
stantial railings  or  sidings,  at  least  four  and  a  half  feet  high.  When  a  bridge 
is  completed,  and  a  certificate  that  it  is  so,  and  is  safe  and  convenient  for  the 
public  use,  is  signed  by  the  commissioner  of  highways,  or  president  of  the 
board  of  supervisors,  and  filed  in  the  county  clerk's  office  in  the  county  or 
counties  in  which  it  is  located,  the  directors  or  owner  may  erect  a  toll-gate  at 
such  bridge  and  require  such  tolls  as  the  boards  of  supervisors  of  the  county  or 
counties  from  time  to  time  prescribe.  A  license  therefor  must  be  issued  by  the 
auditor  of  the  county  on  giving  the  necessary  bond  and  paying  the  license-tax 
fixed  therefor. 

Hfstory:    Enacted  March  12,  1872,  founded  upon  8  5  Aet  April  28,  1855, 
Stats.  1855,  pp.  183-184. 

§2879.  PERSONS  EXEMPT.  Any  person  going  to  or  from  a  funeral, 
school,  performing  highway  labor,  or  attending  a  military  parade,  or  court 
which  by  law  he  is  required  to  attend  as  a  witness  in  a  criminal  case,  is 
exempt  from  the  payment  of  tolls. 

History:     Enacted   March   12,   1872. 

Am  to  flne  airalaat  eradlny  toll  by  person  not  exempt^  see  KBRR'S  CTC.  PE2N.  CODB 

f389. 

§2880.  PENALTY  FOB  AVOIDINO  TOLLS.  Any  person  liable  to  pay 
toll  forcibly  or  fraudulently  passing  the  gate  of  a  toll-bridge  without  paying 
the  toll  is  liable  to  a  penalty  of  ten  dollars  in  addition  to  the  damages  caused, 
to  be  recovered  by  the  owner. 

Hfatory:    Enacted  March  12,  1872,  founded  upon  SI  Act  April  4,  1870, 
Stats.  1869-70,  p.  888. 

Am  to  flB«  for  passing  smte  of  toU-brldare  and  e-vadlns  payment,  see  KESRR'S  CYO. 
FEH.  CODG  9  889 

§2881.  COUNTY  HAY  PXTBCHASE  TOLL-BRIDOE.  Within  the  same 
time,  in  like  manner,  and  to  the  same  effect  as  toll-roads  are  purchased  under 
the  provisions  of  sections  twenty-eight  hundred  and  two  and  twenty-eight 
hundred  and  three,  the  county  or  counties,  jointly  acting,  in  which  the  same 
is  situated,  may  purchase  a  toll-bridge  constructed  under  the  provisions  of 
this  chapter. 

Hrstopy:    Enacted  March  12,  1872,  founded  upon  %1  Act  April  4,  1870, 
Stats.  1869-70,  p.  888. 
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ARTICLE  m. 

TOLLi-FERRI£& 

S  2892.    Application  for  leare  to  erect,  and      S  2894.    Powers  of  the  board  of  superrison. 

notice.  S  2895.    Penalties,  how  disposed  of. 

S  2893.    Duty  of  the  board  of  supervisors. 

§  2892.  APPLICATION  FOB  LEAVE  TO  EBECT,  AND  NOTICE.  Every 
applicant  for  authority  to  erect  and  take  tolls  on  a  public  ferry  must  publish 
a  notice  in  at  least  one  newspaper  in  each  county  in  which  the  ferry  is  or 
touches,  or  if  there  is  no  newspaper  published  therein,  then  in  one  published 
in  an  adjoining  county,  and  by  posting  three  notices  in  three  public  places 
in  the  township  for  four  successive  weeks,  specifying  the  location  and  the  time 
and  place  when  and  where  the  application  will  be  made.  After  notice  is  given 
application  must  be  made  in  writing,  under  oath,  to  the  board  of  supervisors 
of  the  proper  county,  the  landings  of  the  proposed  ferry  must  be  described, 
and  the  names  of  the  owners  thereof  given,  if  known ;  and  if  the  applicant  is 
not  the  owner  of  the  land,  that  notice  of  the  application  has  been  served  on  the 
owner  thereof  at  least  ten  days  prior  to  the  application. 

Hfstory:  Enacted  March  12,  1872,  founded  upon  {$  2,  8,  12  Act  April  28, 
1855,  Stats.  1855,  pp.  183,  184,  185. 

Am  to  proTlaloiui  TeBur4kimm  tolI-ferrlc*  ffcneraUy,  see  ante  fiS  2848-2857  and  notes. 

§2893.  DXTT7  OF  THE  BOAKD  OF  ST7PEBVIS0BS.  At  the  hearing, 
proof  of  giving  the  notice,  as  required  by  the  preceding  section,  must  be  made, 
and  any  person  may  appear  and  contest  the  application.  If  the  board  finds 
that  the  ferry  is  either  a  public  necessity  or  convenience,  and  that  the  applicant 
is  a  suitable  person,  and  by  reason  of  ownership  of  the  landing  or  failure  of  the 
owner  thereof  to  apply  is  entitled  thereto,  authority  to  erect  and  take  tolls  on 
the  ferry  may  be  granted  to  him  for  the  term  of  twenty  years. 

Hfstory:  Enacted  March  12,  1872,  founded  upon  {2  Act  April  28,  1855 
(Stats.  1855,  p.  183),  as  amended  by  8  1  Act  April  4,  1870,  Stats.  1869-70, 
pp.  887-888. 

1.  Applied,  cited,  construed,  referred  to.  As  to  vtate's  rl^ht  to  emtoeBt  domate  to 

2.  finding  of  board  conclusive.  all     froatasr«a     on    aavlcnble     craters,    see 
1.     APPI.IED,  CITED,  CONSTRUED,  RE-       ^^"f*    l^ILl''^   V^'   HEIfBTINCPS   GE2C- 

FERRED    TO,   etc.    In:    Pool   vs.    Simmons.  ^"-^^  I-AW9  p.  cL 

184    Cal.    621,    625.    66    Pac.    Rep.    «72    (con-  ^«  *®  ■?*••'  franchlae  to  hlrtcirt  bidder, 

strued).  ^^®  ^'^^^  '  ^^^^  '^^  ^^^®  ^^^*  ^^* 

As    to    condemnlas    land    for    terrr    pnr-  ^a  to  taking  private  property  for  paUie 

poses,  see  KERR'S  CYC.  CODE  CIV.  PROO.  "■•♦   ■■*   ■•   *•   compensation   therefor,  see 

J 1238  subd.  4  and  note.  Const.   1879   art   I   114;   HBNNING>9  GKlf- 

As  to  general  rlarhts  of  state  over  prop-  KRAL  L.A'WS  p.  Ixvl. 

ertTt  see  ante  §9  40-44  and  notes.  2.     FINDING    BY    BOARD    AFTER   DITE 

As  to  rlRht  of  eminent  domain,  see  Const.  HEARING,    that    proposed    ferry    Is    public 

1879    art.    XII    9  8;    HENNINCPS    GENERAIj  necessity,  Is  conclusive. — Pool  vs.  Simmons, 

liA'WS  p.  xcv.  184  Cal.   621,   626,  66  Pac.  Rep.   872. 

§  2894.  POWERS  OF  THE  BOAKD  OF  SUPEEVISOBS.  The  board  of 
supervisors  may  make  all  needful  rules  and  regulations  for  the  government  of 
ferries  and  ferry-keepers,  prescribing: 

1.  How  many  boats  must  be  kept,  their  character,  and  how  propelled; 

2.  The  number  of  hands,  boatmen,  or  ferrymen  to  be  employed,  and  rules 
for  their  government ; 

3.  How  many  trips  to  be  made  daily; 
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4.  When  and  under  what  circumstances  to  make  trips  in  the  night-time ; 

5.  Who  may  be  ferried  free  of  toll ; 

6.  In  what  cases  of  danger  or  peril  not  to  cross ; 

7.  Penalties  for  violation  of  regulations; 

8.  In  case  of  steamboats,  the  rate  of  speed ; 

9.  The  method  of  and  preference  in  loading  and  crossing;  and, 

10.  How  and  by  whom  action  must  be  brought  to  recover  penalties. 

Hrstory:  Enacted  March  12,  1872,  founded  upon  S2  Act  April  28,  1855 
(Stats.  1855,  p.  183),  as  amended  by  8  1  Act  April  4,  1870,  Stats.  1869-70, 
pp.  887-888. 

§2895.  PENALTIES^  HOW  DISPOSED  OF.  Penalties  recovered  under 
this  article  must  be  paid  to  the  county  treasurer  for  the  use  of  the  general  road 
fond  of  the  county. 

Hi8tory:    Enacted  March   12,   1872. 


CHAPTER  V. 

WHARVES.  CHUTES,  AND  PIERa 


S  2906.    Board   of   supervisora   to    authorize 

construction. 
§2907.    Application,    what    to    contain    and 

how  made. 
S  2908.    Petition  relative  to  lands  not  owned 

by  applicant. 
S  2909.    Notice  served  on  non-residents. 

52910.  Board  to  hear  proof,  and  may  grant 

authority. 

52911.  Overflowed  or  tide-lands  granted. 
{2912.    One  hundred  and  fifty  feet  on  each 

side  of  wharf,  etc. 
§2913.    How  to  obtain  use  of  lands. 


S  2914.    Dimensions  of  wharves,  ete. 
S  2915.    Franchise,  what  constitutes. 

S  2916.  Board  of  supervisors  to  fix  rate  of 
tolls,  etc. 

S  2917.    License,  and  the  tax  for. 

§  2918.     To  keep  in  good  repair. 

§  2919.    Restrictions  on  granting  authority. 

S  2920.  Cities  and  towns  incorporated  ex- 
empted and  authorized. 

S  2921.  Boards  of  supervisors  may  grant 
railroad  corporations  authority  to 
construct  wharves  and  piers. 


§  2906.    BOARD  OF  SUPERVISOBS  TO  AUTHORIZE  CONSTRUCTION. 

The  boards  of  supervisors  of  every  county  in  this  state  may  grant  authority 
to  any  person  or  corporation  to  construct  a  wharf,  chute,  or  pier,  on  any  lands 
bordering  on  any  navigable  bay,  lake,  inlet,  creek,  slough,  or  arm  of  the  sea, 
situate  in  or  bounding  their  counties  respectively,  with  a  license  to  take  tolls 
for  the  use  of  the  same  for  the  term  of  twenty  years. 

History:  Enacted  March  12,  1872,  founded  upon  §  1  Act  April  8,  1858 
(Stats.  1858,  p.  120),  as  amended  by  Act  March  31,  1870,  Stats.  1869-70, 
p.  526. 

1.  Common-law  rule — Bight  of  riparian  owner. 

2.  Lease    of    land    including    wharfage — Ef- 

fect of. 

3.  Obstructing  free  access — Nuisance. 

4.  Sole  wharf — ^Effect  of  leasing. 

5.  State    harbor    commissioners  —  Injunction 

against. 

6.  Trespass  upon  rights  of  state — Third  party 

cannot  complain. 

7.  Wharf    erected   on   state   soil   belongs   to 

state. 

As  to  exemption  of  Son  Fmadsco  from 
tniTiafoBS  of  tbis  chapter,  see  post  S  2920. 

All  to  poiver  of  ■iip«rvlaom  to  license 
wharves,  ehuicfl,  and  piers,  see  post  9  4046 
•ubdL  17. 

As   to   iprlicn    mnnlclpal    anthorltlcs    may 


srant  authority  to  constmct  ^vharres*  etc, 
see  post  S  2920  et  seq. 

1.  COMMON-L.A'W  RVLEL^ — At  common 
law  riparian  proprietor  of  naviirable  river 
had  no  right  to  build  wharf  out  against  his 
own  land. — Dana  vs.  Jackson  St.  W.  Co., 
81  Cal.  118,  120.  89  Am.  Dec.  164.  See  Coburn 
vs.  Ames,  62  Cal.  886,  897,  28  Am.  Rep. 
634. 

2.  liBASB  OF  LAND  INCIiimiNO  A 
WHARF  to  Steamship  company  operated 
as  grant  to  it  of  an  estate  in  land,  not  as 
mere  franchise,  and  right  to  collect  wharf- 
age and  dockage,  considered  as  franchise, 
was  an  unimportant  part  of  consideration 
of  lease. — Pacific  Coast  S.  S.  Co.  vs.  Kimball, 
114  Cal.  414.  416-417.  46  Pac.  Rep.  275. 


i 
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S.     OBSTRUCTIlfO      FRBB      ACCBS9      Of 

riparian  owner  by  reason  of  erection  of 
wharf  win  be  enjoined  as  nuisance. — Shir- 
ley vs.  Bishop,  67  CaL  648,  646,  8  Pao.  Rep. 
88. 

4.     SOUS    TITHARF    BXISTIHO    IN    HAR- 

BOR  leased  to  steamship  company  by  city 
Is  valid  where  wharf  was  rebuilt  by  lessee 
from  old  dilapidated  wharf,  and  city  did 
not  obli grate  itself  not  to  build  or  to  permit 
others  to  build  wharves,  and  no  a^eement 
that  wharf  leased  should  be  only  wharf.— 
Pacific  Coast  S.  8.  Co.  vs.  Kimball,  114  CaL 
414,  416-417,  46  Pao.  Rep.  276. 

B.     STATE      HARBOR      COMMISSIONBRS 

may  be  enjoined  from  erecting  wharf  upon 
water  lot  which  is  property  of  private  per- 


son.— Payne  vs.  En^Hsh,  T8  CaL  640,  648. 
21  Pao.  Rep.  862. 

S.     TRESSPASS  UPON  RIGHTS  OF  STATE 

by  railroad  company  In  building  wharf 
gives  state  alone  rlsrht  to  complain,  and  in 
absence  of  complaint  on  its  part,  railroad 
company  cannot  be  questioned  about  nature 
of  Its  acts  at  suit  of  city. — City  of  San  Pedro 
vs.  Southern  Pac  R.  Co.,  101  CaL  888,  885. 
86  Pac.  Rep.  998. 

7.  WHARF  BRECTED  IN  TIDE- 
WATERS and  upon  soil  beloneringr  to  state, 
without  license  from  state,  will  belong  to 
state,  and  possession  of  land  upon  which 
wharf  was  erected  can  be  recovered  in 
ejectment  by  state. — People  ex  rel.  Tesche- 
maoher  vs.  Davidson,  80  Cal.  879,  389. 


§2907.    APPLICATION,    WHAT    TO    CONTAIN    AND    HOW    HADE. 

Application  therefor  must  be  made  by  publishing  notice  as  required  in  section 
twenty-eight  hundred  and  ninety-two,  and  filing  a  petition  in  writing,  con- 
taining : 

1.  The  name  and  residence  of  the  applicant;  and  if  a  corporation  a  certified 
copy  of  the  articles  of  incorporation ; 

2.  A  map  of  the  waters,  and  the  name  and  location  thereof,  and  of  the  ad- 
joining lands; 

3.  A  plan  of  the  wharf,  chute^  or  pier  proposed  to  be  constructed,  and  of 
the  land  within  three  hundred  feet  thereof; 

4.  The  names  of  the  owners  of  the  lands,  and  the  quantity  thereof  sought 
to  be  used,  and  whether  the  right  to  use  the  same  is  or  is  to  be  acquired  by  the 
applicant ; 

5.  The  distance  it  is  proposed  to  extend  the  wharf,  chute,  or  pier  into  the 
waters ; 

6.  The  estimated  cost  of  the  construction  of  the  wharf,  chute,  or  pier ;  and, 

7.  The  time  when  the  application  will  be  made. 

Hrstory:  Enacted  March  12,  1872,  founded  upon  8  2  Act  April  8,  1858, 
Stats.  1858,  p.  120. 

§  2908.  PETITION  RELATIVE  TO  LANDS  NOT  OWNED  BT  APPLI- 
CANT. When  any  lands  are  sought  to  be  appropriated  and  used  for  a  wharf, 
chute,  or  pier,  of  which  the  applicant  is  not  the  owner,  or  the  right  of  way  and 
use  thereof  has  not  been  obtained  by  agreement,  these  facts  and  the  particular 
description  of  such  land  must  be  set  forth  in  the  petition  of  the  applicant, 
and  a  copy  of  the  notice  of  application  must  be  served  on  the  owner  thereof 
by  the  sheriff  of  the  county,  whose  official  return  is  conclusive  evidence  of 
service,  at  least  ten  days  prior  to  the  appointed  day  set  for  the  hearing  of  the 
same. 

Hrstory:  Enacted  March  12,  1872,  founded  upon  S4  Act  April  8,  1858 
(Stats.  1858,  p.  120),  aa  amended  by  S  4  Act  March  31,  1870,  Stats.  1869-70, 
pp.  526-527. 

§  2909.  NOTICE  SERVED  ON  NON-RESIDENTS.  When  the  owner  of 
the  land  is  a  non-resident  of  the  county,  it  is  service  of  notice  for  the  sheriff 
to  leave  a  copy  with  the  occupant  or  agent  of  the  owner ;  if  none,  then  to  place 
a  copy  in  the  post-office  addressed  to  the  owner  thirty  days  prior  to  the  day 
set  for  the  hearing.    If  the  owner  is  a  minor,  insane,  idiot,  or  decedent,  notice 
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must  be  served  on  the  guardian,  administrator,  or  other  legal  representative 
of  such  person. 

H (story:    Enacted  March  12,  1872,  founded  upon  §4  Act  March  31,  1870, 
Stats.  1869-70,  pp.  526-527. 

§  2910.    BOARD  TO  HEAB  PROOF,  AND  MAY  OSANT  AT7TH0RITT. 

On  the  day  named  in  the  notice,  or  to  which  the  hearing  is  adjourned,  the 
board  of  supervisors  must  hear  proof  of  publication  and  service  of  notice ;  if 
satisfactory,  the  board  must  hear  the  allegations  of  the  petition  and  any 
objections  to  the  granting  of  the  application,  and  proofs  in  support  of  each. 
If  from  the  proofs  it  appear  that  the  public  good  or  convenience  will  be  pro- 
moted thereby,  the  board  of  supervisors  may  grant  to  the  applicant  the  right 
to  erect  or  construct  a  wharf,  chute,  or  pier  as  prayed  for,  and  to  take  tolls 
for  the  use  of  the  same  for  the  term  of  twenty  years. 

Hfstory:    Enacted  March  12,  1872,  founded  upon  $  i  Act  March  31,  1870, 
Stats.  1869-70,  pp.  526-527. 

§2911.  OVERFLOWED  OR  TIDE  LANDS  GRANTED.  The  grant  of 
authority  made  by  the  board  of  supervisors,  as  provided  in  the  preceding  sec- 
tion, conveys  to  the  grantee  or  applicant  the  right  of  way  and  all  necessary 
use  for  the  purposes  of  the  wharf,  chute,  or  pier,  of  any  of  the  overflowed, 
submerged,  or  tide  lands  belonging  to  the  state,  particularly  describing  the 
qnantity  thereof  in  the  order,  as  also  the  right  of  way  over  any  swamp,  over- 
flowed, marsh,  or  tide  lands  lying  between  the  wharf,  chute,  or  pier  and  high 
or  dry  land,  fifty  feet  in  width,  for  twenty  years. 

Hfstory:   Enacted  March  12,  1872,  founded  upon  §  i  Act  March  81,  1870, 
Stats.  1869-70,  pp.  526-527. 

As  to  oTerllowed  or  tid«-Uiadfl  In  s«neral,  see  post  1 8440  et  seg. 

§2912.  ONE  HUNDRED  AND  FIFTY  FEET  ON  EACH  Sn)E  OF 
WHARF,  ETC.  The  grant  of  authority  herein  provided  for  carries  with  it 
the  right  to  have  unencumbered  and  unobstructed  the  land  and  water  on  each 
side  of  the  wharf,  chute,  or  pier,  from  high-water  mark  to  navigable  water,  a 
distance  of  one  hundred  and  fifty  feet,  for  the  convenience  of  landing,  loading, 
and  unloading  vessels,  but  for  no  other  purpose. 

History:    Enacted  March  12,  1872,  founded  upon  {4  Act  March  31,  1870, 
Stats.  1869-70,  pp.  526-527. 

§2913.  HOW  TO  OBTAIN  USE  OF  LANDS.  Authority  to  construct  a 
wharf,  chute,  or  pier,  being  granted,  the  grantee  or  applicant  may  procure 
from  the  owner  the  right  of  way  and  other  necessary  incidental  use  for  the 
wharf,  chute,  or  pier,  of  any  of  his  lands,  by  proceedings  had  under  title 
seven,  part  three,  of  the  Code  of  Civil  Procedure.  Until  such  use  of  the  lands 
held  adversely  is  obtained  by  agreement,  or  by  the  proceedings  hereinbefore 
mentioned,  there  is  no  authority  to  construct  a  wharf,  chute,  or  pier,  or  to 
take  tolls  thereon. 

History:     Enacted  March   12,   1872. 

Applied,     eitcd,    eoBstmed,     referred     to.  As  to  v^neral  rlsrlits  of  state  over  prop« 

etc.,   in:   Cobum  va  Ames,  67   Cal.   201,   204  ertyf  see  ante  M  40-44  and  notes, 

(referred  to).  As  to  hoTr  prl-vate  property  may  be  taken 

As  to  eoadcnmlas  lands  for  TrharveB,  see  for  public  lut^  and  as  to  eempeasatlon  for 

KERR'S  CTC.  CODB  CTV.  FROO.  i  1288  subd.  same,    see    Const.    1879    art    I    914;    HBIN- 

4  and   note.  NINO'S  GENERAL  UL1¥9  p.  IZYl. 
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As    to     rlirlit     of    eoUBcnt     domalB^    see  over    frontevee    ob    nrnTlsable    wetcra,  seo 

Const.   1879  art  XII  9  8;  HBlfNIlfG>S  GBlf-  Const.  1879  art  XV  91;  HBNNING'S  GBN- 

BIRAIj   LA'WB  p.   ZCV.  BRAL  LAWS  p.  Ct 

Am    to    mtmtt^    right   to    entlneat   domala 

§  2914.  DIMENSIONS  OF  WHABVES^  ETC.  The  wharf,  chute,  or  pier 
must  not  be  of  a  greater  width  than  seventy-five  feet,  and  may  extend  to 
navigable  water ;  provided,  that  a  wharf  constructed  upon  any  of  the  navigable 
rivers,  straits,  sloughs,  and  inlets  in  this  state  may  extend  along  the  shores  for 
a  distance  not  exceeding  one  thousand  feet,  but  in  no  case  shall  any  wharf, 
chute,  or  pier  extend  into  the  water  so  far  as  to  obstruct  the  free  navigation 
of  the  water  on  which  the  same  is  situated ;  provided,  this  act  shall  not  apply 
to  the  water-fronts  of  incorporated  cities  and  towns. 

Hrstory:  Enacted  March  12,  1872,  founded  npon  §  4  Act  March  31,  1870, 
Stats.  1869-70,  pp.  626-527;  amended  April  16,  1880,  Code  Amdts.  1880 
(Pol.  pt.),  p.  66. 

§  2916.  FBANCHISE,  WHAT  CONSTITUTES.  The  orders  granting  au- 
thority, and  agreements,  contracts,  deeds,  and  decrees  of  courts  granting  the 
right  of  way  and  other  use  of  lands,  must  be  filed  and  recorded  in  the  office  of 
the  recorder  of  the  county  where  the  wharf,  chute,  or  pier  is  situate,  and  con- 
stitutes the  franchise  of  the  applicant.  The  fees  of  the  recorder,  as  also  the 
fees  of  the  clerk,  sheriff,  and  other  officers,  for  services  rendered,  must  be  paid 
by  the  applicant. 

Hrstory:  Enacted  March  12,  1872,  founded  npon  $5  Act  April  8,  1858, 
Stats.  1858,  pp.  120-121. 

§2916.    BOARD  OF  SUPEEVISOBS  TO  FIX  BATE  OF  TOLLS,  ETC. 

The  board  of  supervisors  must  fix  the  rate  of  tolls  or  wharfage  for  the  use  of 
the  wharf,  chute,  or  pier,  annually,  which  must  not  produce  an  income  of  less 
than  fifteen  per  cent  per  annum,  nor  more  than  twenty-five  per  cent  per  annum 
on  the  fair  cash  value  of  the  wharf,  chute,  or  pier,  and  on  the  cost  of  repair 
and  maintenance  thereof,  exclusive  of  the  amount  paid  for  license  imposed  hj 
the  next  section;  such  value  and  cost  of  repair  and  maintenance  to  be  fixed 
by  the  board  of  supervisors  when  levying  the  rates  of  tolls  or  wharfage,  hj 
hearing  evidence  and  examining  the  assessment-rolls  of  the  county.  When 
fixed,  the  rates  must  be  furnished  the  owner,  and  a  printed  or  written  copy 
thereof  conspicuously  posted  on  the  wharf,  chute,  or  pier. 

History:  Enacted  March  12,  1872,  founded  npon  and  modifying  {6  Act 
April  8,  1858,  Stats.  1858,  p.  121;  amended  March  24,  1876,  Code  Amdts. 
1875-6,  pp.  52-53. 

§  2917.  LICENSE,  AND  THE  TAX  FOB.  When  the  wharf,  chute,  or  pier 
is  completed,  and  the  tolls  or  wharfage  fixed,  the  owner  is  entitled  to  a  license 
to  take  the  tolls  thereon  for  the  term  of  one  year,  to  be  issued  by  the  county 
auditor  on  the  payment  of  such  license-tax  as  the  board  of  supervisors  may 
fix,  which,  except  that  for  the  first  year,  must  not  be  more  than  ten  per  cent 
of  the  gross  receipts  for  tolls  or  wharfage  for  the  previous  year,  to  be  paid  to 
the  county  treasury  for  general  road  purposes. 

History:     Enacted  March  12,  1872. 

1.  Compensation  for  nse  of  wharf.  1.     CompeaMitfoA  for  uae  of  trharf  aboT« 

2.  Bight  to  collect  wharfage — Nature  of.  line  of  low  water  may  be  Insisted  od  by 
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proprietor,  but  no  compensation  can  be 
claimed  for  that  part  of  wharf  below  line 
of  low  water. — Gunter  va.  Geary,  1  CaL 
462.  468. 

a.    RlKltt  to  collect  wharfage  and  dockage 


for  certain  term  of  years  is  neither  real 
estate  nor  personal  property,  but  franchise 
or  incorporeal  hereditament — an  uncertain 
profit  Issuingr  out  of  realty. — De  Witt  vs. 
Hays,  2  CaL   463,  468,  66  Am.  Dec  852. 


§  2918.    TO  KEEP  IN  GOOD  REPAIR.    Any  owner  or  keeper  of  a  wharf, 

chute,  or  pier,  who  takes  toll  or  wharfage  for  the  use  of  the  same  when  not  in 

good  repair,  or  is  unsafe  or  dangerous,  forfeits  the  sum  of  twenty-five  dollars, 

to  be  recovered  by  order  of  the  board  of  supervisors  granting  authority  tc 

construct  it,  for  the  use  of  the  general  road  fund  of  the  county,  and  is  liable 

for  all  damages  occasioned  thereby. 

History:    Enacted  March  12,  1872,  founded  upon  and  enlarging  {^  Act 
April  8,  1858,  Stats.  1858,  pp.  120-121. 

§2919.  RESTRICTIONS  ON  ORANTINa  AUTHORITY.  No  authority 
roust  be  granted  under  this  chapter  to  interfere  with  vested  rights,  nor  tc 
interfere  with  or  infringe  grants  heretofore  made  by  state  authority ;  nor  does 
authority  to  construct  a  wharf,  chute,  or  pier,  continue  for  a  longer  period 
than  two  years,  unless  the  same  is  within  that  time  completed. 

History:    Enacted  March  12,  1872,  founded  upon  US,  7  Act  March  31, 
1870,  Stats.  1869-70,  p.  527. 


1.  Applied,  cited,  construed,  referred  to. 

2.  License  for  right  of  way — ^Effect  of  delay 

in  using  privilege. 

3.  Bight  of  citj  to  build  wharf. 

4.  Water-front — Ownership  of. 

1.  APPLTBD,  CITED,  GONSTRUBD,  RB- 
IHBRRED  TO,  etc..  in:  Shirley  vs.  Bishop, 
^7  Cal.  543.  545.  8  Pac.  Rep.  82  (construed); 
Vallejo  F.  Co.  vs.  City  of  Vallejo,  146  Cal. 
392,  397,  80  Pac.  Rep.  514  (construed). 

As  to  ■eleetfon  of  rlvht  of  way  or  land 
for  «B  adjonct  to  the  works  of  a  railroad, 
aee  KS:RR'S  CYC.  CTT.  CODES  9  478  and  note. 

S.  LICBIfSB  FOR  RIGHT  OF  "WAT 
OVER  PUBLIC  L.AND8  does  not  confer  pro- 
prietorship In  such  lands,  and  state  would 
be  justified  In  revoking  license  at  any  time 
If  there  was  unnecessary  delay  on  part  of 
corporation  in  avalllngr  Itself  of  privllegre; 
t>ut  unless  state  makes  objection,  privilege 


cannot  be  declared  forfeited  by  any  other 
person. — City  of  San  Pedro  vs.  Southern  Pac 
R.  Co..  101   Cal.  833.  337.  86  Pac.  Rep.  993. 

S.     RIGHT  OF  CITY  TO  BUILD  liVHARF. 

' — City  has  right  to  construct  wharf,  but 
this  does  not  give  It.  In  exercise  of  such 
right,  authority  to  Interfere  or  destroy 
rights  vested  in  others  to  build  wharves 
by  city,  and  that,  too,  without  compensation. 
— Vallejo  F.  Co.  v.s.  City  of  Vallejo,  146  Cal. 
892,  397.  80  Pac.  Rep.  514. 

4.  WATER-FRONT  IS  NOT  O'WNED  BY 
CITY,  and  In  building  wharves  city  pro- 
ceeds under  no  general  municipal  powers, 
for  It  has  none,  but  has  only  such  as  are 
given  In  Its  charter. — ^Vallejo  F.  Co.  vs. 
City  of  Vallejo,  146  Cal.  892,  897,  80  Pac. 
Rep.  514.  See  City  of  San  Pedro  vs.  South- 
ern Pac.  R.  Co.,  101  Cal.  333,  336,  85  Pac 
Rep.  998. 


§  2820.  CITIES  AND  TOWNS  INCOBPORATED  EXEMPTED  AND  AU- 
THORIZED. The  lands  of  the  state  situate  in  the  city  and  county  of  San 
Francisco,  and  those  otherwise  disposed  of  or  situate  within  the  limits  of  any 
incorporated  town  or  city  of  this  state,  are  excluded  from  the  provisions  of 
this  chapter.  The  municipal  authorities  of  any  incorporated  city  or  town 
other  than  San  Francisco  may  grant  authority  to  construct  wharves,  chutes, 
and  piers,  as  is  herein  provided  for  the  board  of  supervisors. 

Hfftory:    Enscted  March  12,  1872,  founded  upon  and  modification  of  8  9 
Act  April  8,  1858,  Stats.  1858,  p.  121. 

Applied,  died,  conatmedy  referred  to,  etc.,  !n:    Morgran    ▼■.    Menzles.    60    Cal.    841,    847 
(referred   to). 

§2921.  BOABDS  OF  SUPEBVISORS  MAT  OSANT  RAILROAD  OOR- 
PORATIONS   AUTHORITY  TO    CONSTRUCT  WHARVES   AND   PIERS. 

Boards  of  snpervisors  of  counties  in  this  state  may  grant  to  any  railroad  cor- 
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poration  authority  to  construct  a  wharf,  or  pier  on  or  in  front  of  any  lands 
owned  by  it  bordering  on  any  navigable  bay,  inlet,  lake,  creek,  slough  or  arm 
of  the  sea  situate  in  or  bounding  their  counties,  respectively,  with  a  license 
to  take  tolls  for  the  use  of  the  same  for  the  term  of  the  corporate  existence  of 
the  said  railroad  corporations,  not  exceeding  fifty  years  whenever  sncb 
board  finds  the  use  of  said  wharf  or  pier  necessary  to  the  exercise  of  the 
franchise  of  such  railroad  corporation  for  terminal  purposes,  and  the  same 
may  be  granted  without  offering  the  same  for  sale.  Nothing  contained  in  this 
chapter  shall  be  construed  to  limit  the  powers  of  such  boards  to  grant  the 
right  to  such  railroad  corporations  to  build  and  construct  for  terminal  pur- 
poses on  and  in  front  of  any  lands  owned  by  it  any  wharf  or  pier  of  the  width 
necessary  for  the  carrying  on  of  the  business  of  such  railroad  at  such  terminal, 
not  to  exceed  one  thousand  feet,  and  to  the  length  that  it  may  be  desirable 
to  construct  the  same,  so  that  it  may  not  prevent  the  navigation  by  boats  and 
vessels  of  such  navigable  bay,  inlet,  lake,  creek,  slough  or  arm  of  the  sea;  pro- 
vided, that  there  shall  be  excluded  from  the  operation  of  this  section  any  and 
all  territory  and  property  under  the  jurisdiction  or  control  of  any  incorporated 
city  or  town  or  any  board  of  state  harbor  commissioners.  All  of  the  pro- 
visions of  this  chapter  not  in  conflict  with  anything  in  this  section  contained 
are  hereby  made  applicable  to  all  proceedings  had  under  this  section. 

History:     Enacted  March  22,  1899,  Btats.  and  Amdts.  1899,  p.  234. 


CHAPTER  VL 

MISCELLANEOUS  PROVISIONS  RBLATINQ  TO  PUBLIC  WAYa 

S  2931.    Laws  of  the  highway.  S  2935.  Penalties,  how  and  by  whom  recoT- 

$  2932.    Driver  addicted  to  intoxication.  ered. 

§  2933.    Notice  to  employer  of  driver's  intox-  §  2936.  Liability  of  owners  for  damages  done 

ication.  by  drivers. 

S  2934.    Horses  to  be  fastened  while  stand-  S  2937.  Exceptions  to  preceding  sections. 

ing.  S  2938.  Protection  of  bridges. 

§  2931.  LAWS  OF  THE  HIGHWAY.  When  vehicles  meet,  the  drivers  of 
each  must  turn  seasonably  to  the  right  of  the  center  of  the  highway,  so  as  to 
pass  without  interference,  under  a  penalty  of  twenty-five  dollars  for  every 
neglect,  to  be  recovered  by  the  party  injured.  Where  the  whole  breadth  of  a 
roadway  is  not  worked,  the  center  of  the  worked  part  is  to  be  deemed  the 
center  of  the  highway.  In  time  of  snow,  where  there  is  a  beaten  track,  the 
center  of  that  is  to  be  deemed  the  center  of  the  highway.  But  this  section  does 
not  apply  to  vehicles  meeting  cars  running  on  rails  or  grooved  tracks. 

History:     Enacted  March  12,  1872. 

1.  Applied,  cited,  construed,  referred  to.  bicycle   rider   who   was   riding    on   proper 

2.  Driver  of  hack— Meeting  street-car.  side  of  street  employer  of  driver  was  held 

1.  APPI,IBD.  CITBD.  CONSTRrBD,  RB-       "^^''^I^  m  "^   ^'''^"'''    '"   '^''   "''  " 
FKRRBD   TO,   etc..    In:    Dlehl    vs.    Roberts,       *^  .         -      ..  ^_. 

134  Cal.  164.  66  Pac.  Rep.  202  (applied).  ^  ♦«  *"**''  ''■*^™.rJ^^««X*':jr« 

2.  DRIVER        OF        HACK        MBBTING       f'^J^'  ^^^ '  "*  ™^'»   ^^-  ™^-  ^""^ 
STRBET-CAR  should  turn  to  rigrht  so  as  to       '        '  

avoid  collision  with   other   travelers  grolngr  ^  *•   liit«xl«atlo«   of  eertate  ««P>«^ 

m  opposite  direction;  and  where  he  negll-       «»««»«   «    ml.demea««r,    see    KBRR'S   CTa 
gently    turned    to    left    and    collided    with      ^^^'  CODH  J  291. 


Tit  TI.   eli«   TL]     DRTVfilt— IfBGLIGBNCID— -LIABILTTT  OF  OWNBRS.  <689)    U2»8a-2»M 

§2932.  DRIVER  ADDICTED  TO  INTOXICATION.  No  person  must 
employ  to  drive  any  vehicle  for  the  conveyance  of  passengers  upon  any  public 
highway  a  person  addicted  to  drunkenness,  under  penalty  of  five  dollars  for 
every  day  such  person  is  in  his  employment, 

History:     Enacted  March  12,  1872. 

Dmkea  diiTer,  liability  of  master  for  injuries  occasioned  by.  —  See  post  §  2936 
note  par.  C 

§2933.    NOTICE  TO  EMPLOYER  OF  DBIVEB'S  INTOXICATION.    If 

any  driver,  whilst  actually  employed  in  driving  any  such  vehicle,  is  intoxicated 
to  such  a  degree  as  to  endanger  the  safety  of  his  passengers,  the  owner,  on 
receiving  from  any  such  passenger  a  written  notice  of  the  fact,  verified  by  his 
oath,  must  forthwith  discharge  such  driver;  and  if  he  has  such  driver  in  his 
service  within  six  months  after  such  notice,  he  incurs  a  like  penalty. 

History:     Enacted  March  12,  1872. 

§  2934.  HORSES  TO  BE  FASTENED  WHILE  STANDING.  The  driver 
of  any  vehicle  used  to  convey  passengers  must  not  leave  the  horses  attached 
thereto  while  passengers  remain  in  the  same,  without  first  securely  fastening 
the  horses  or  placing  the  lines  in  the  hands  of  some  other  person,  so  as  to 
prevent  their  running,  under  a  penalty  of  twenty  dollars  for  each  oflPense. 

History:     Enacted  March   12,   1872. 

DrlTcr  lea-vlBc  horse*  vtaadlns  niifast-  damagree  from  proprietor  for  resulting:  in- 
caedy  and  they  takiner  fright,  run  away,  juries. — Gallagrher  vs.  Bowie,  66  Tex.  265, 
passensrer  Jumpinsr  from  coach  may  recover      10  Am.  Negr.  Cas.  264. 

§  2936.  PENALTIES,  HOW  AND  BY  WHOM  RECOVERED.  The  pen- 
alties provided  by  the  three  preceding  sections  are  to  be  recovered  by  the 
district  attorney  of  the  county  in  which  the  offender  resides,  for  the  use  of 
the  county  road  fund.  Any  action  for  a  penalty  incurred  under  the  last 
section  must  be  commenced  within  six  months. 

History:    Enacted  March  12,  1872. 

§  2936.    LIABILITY  OF  OWNERS  FOR  DAMAGES  DONE  BT  DRIVERS. 

The  owner  of  every  vehicle  running  or  traveling  upon  any  road  for  the  con- 
veyance of  passengers,  is  liable  for  all  damages  to  persons  or  property  done 
by  any  person  in  his  employment  as  a  driver  while  driving  such  vehicle, 
whether  done  wilfully  or  negligently,  or  otherwise,  in  the  same  manner  as 
such  driver  would  be  liable. 

History:     Enacted  March  12,  1872. 

1.  Competent  drivers  to  be  employed.  15.  Becklessness  of  driver  of  another  stage 

2.  Declarations   by    driver  —  Admissible^  — Does  not  relieve,  when. 

^Jien.  16.  Tally-ho  coach  and  horses  of  livery- 

3.  Driver  must  use  utmost  care.  man. 

4,6.  Same  — Driver  deviating  from  usual  17.  Want  of  skUl  in  driver— Showing, 
course. 

6.  Drunken  driver.  *•    competent  driver  must  be   em- 

7.  Failure  of  driver  to  fasten  horses.  ployed     by     proprietor     of     stage-coach. — 

8.  Good  or  bad  conduct  of  driver— Shown,  Oallagrher  vs.  Bowie,   66   Tex.    265,   10   Am. 

<v^hen.  ^®8r.  Cas.   254,  17  a  W.  Rep.   407;   Peck  vs. 

9.  Kicking  horse — ^Failure  to  guard  against      Nell,   8  McL.  C.  C.   22.   19   Fed.   Cas.   79.  10 

injury.  ^^-  ^^S-  Cas.   664. 

10-12.  Negligence  of  driver  —  Acting  within  2.    declaration     bt     drfver— Ad. 

scope  of  authority.  mUslble  la   eTldenoe  asrainst   his   employer 

13.  Same — ^Least  negligence  of  driver.  when   they  are  part  of  res   grestse. — Maury 

14.  Overturning  stage-coach— Presumption  vs.  Talmadgre,  2  McL.  C.  C  167,  16  Fed.  Cas. 

of  negligence.  1182.  10  Am.  Neff.  Cas.  666. 

Pol.  C— 44 
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S.     DRIVER   MUST   17SB    UTMOST   CARB 

for  safety  of  passeng^ers  In  stage-coach. — 
Gallagher  vs.  Bowie,  66  Tex.  265,  10  Am. 
Negr.  Cas.  264.  17  S.  W.  Rep.  407. 

4.  Driver    deTtatlns    from    mioal    eovme, 

proprietor  liable  for  resulting  damages. — 
Maury  vs.  Talmadge,  2  McL.  C.  C.  157.  16 
Fed.  Cas.  1182,  10  Am.  Neg.  Cas.  655. 

5.  But  it  is  otherwise  where  by  induce- 
ment of  passenger.  In  which  case  proprietor 
will  not  be  held  liable  in  damages  for  up- 
setting of  stage. — ^Heighway  vs.  Voorhees 
(Ohio).   4  West.  Lew  J.   528. 

e.  DRUNKEN  DRIVRR,  negligently 
overturning  stage-coach,  proprietor  liable 
for  injuries. — Sawyer  vs.  Dulany,  30  Tex.  479. 

7.    failure:  to  fasten  horses  by 

driver,  who  leaves  the  stage.-coach.  renders 
proprietor  liable  for  resultant  damages. — 
See  ante  S  2934   and  note. 

8.  GOOD  OR  BAD  CONDUCT  OF 
DRIVER  at  time  of  the  accident  only,  can 
be  looked  at. — Sanderson  vs.  Prazler,  8 
Colo.  79,  64  Am.  Rep.  544.  6  Pac.  Rep.  632, 
9  Am.  Neg.  Cas.  123;  Peck  va  Nell.  8  McL.  C. 
C.  22,  19  Fed.  Cas.  79,  10  Am.  Neg.  Cas.  664. 

9.  KICKING  HORSE  injuring  passenger 
by.  because  of  neglect  of  driver  to  use 
strap  or  other  preventive  means  against 
possible  injuries,  renders  master  liable. — 
Simson  vs.  Omnibus  Co.,  L.  R.  8,  C,  P.  890. 

10.  NEGLECT  OF  DRIVER  —  Acting 
tvlthtn  scope  of  his  authority  renders  em- 
ployer liable  for  all  resulting  damages. — 
Erickson  vs.  Barber.  88  Iowa  367.  49  N.  W. 
Hep.  838;  Fenner  vs.  Crips,  109  Iowa  456, 
6  Am.  Neg.  Rep.  604,  80  N.  W.  Rep.  526; 
.TosIIn  vs.  Grand  Rapids  I.  Co.,  60  Mich. 
516.  46  Am.  Rep.  64.  15  N.  W.  Rep.  887. 
See  Mitchell  vs.  Crassweller,  22  L.  J.  (N.  S.) 
C.  P.  100.  16  Eng.  L.  A  Eq.  448  and  note,  468. 

11.  It  is  otherwise  where  the  act  of  the 
driver  is  not  in  the  course  of  his  employ- 
ment; e.  g.  where  he  wantonly,  and  not  in 
the  exercise  of  his  master's  order,  strikes 
the  horisos  of  another  and  thereby  causes 
an  arrldent. — Croft  vs.  Alison,  4  Barn.  & 
Aid.  690,  6  Eng.  C.  L.  614,  23  Rev.  Rep. 
407;  Gregory  vs.  Piper,  9  Barn.  &  C.  691, 
17   Eng.   C.  L.    454,   83   Rev.  Rep.    268. 


12.  Thus  where  a  carman's  duty  was, 
after  having  delivered  his  master's  goods 
for  the  day.  to  return  the  team  to  the 
stable  in  an  adjoining  street,  but  the  driver, 
instead  of  so  doing,  drove  another  servant 
to  his  home  in  the  opposite  direction,  and 
on  returning,  negligently  collided  with 
plaintiff  and  injured  vehicle;  held,  master 
was  not  liable. — ^Mitchell  vs.  Crassweller,  !2 
L.  J.  (N.  S.)  C.  P.  100,  16  Eng.  L.  &  Bq.  448. 

15.  Least  nesllveace  of  driver,  or  want 
of  skill  on  his  part,  will  render  proprietors 
of  stage-coach  liable. — Maury  vs.  Talmadge, 
2  McL.  C.  a  157.  16  Fed.  Cas.  1182.  10  Am. 
Neg.  Cas.  655. 

14.     OVERTURBTIHO    COACH,    negligence 

of  driver  presumed. — Wall  vs.  Livzay.  < 
Colo.  465;  Sanderson  vs.  Frazler,  8  Cola 
79.   64   Am.   Rep.   644,   9  Am.   Neg.  Cas.  12S. 

6  Pac.  Rep.  632;  Rio  Grande  W.  R.  Co.  va 
Rubenstein,  6  Colo.  App.  121,  38  Pac.  Rep. 
76;  Crofts  vs.  Waterhouse.  8  Bing.  319,  11 
Eng.  C.  L.  119,  28  Rev.  Rep.  631. 

16.  RECKLESSNESS  OF  DRIVER  OP 
ANOTHER  STAGE  does  not  relieve  from 
liability  the  proprietor  of  stage  in  which 
injured  person  was  a  passenger,  where 
driver  of  latter  stage  Is  wanting  in  exer- 
cise of  skill  and  prudence. — Peck  vs.  Nell, 
8  McL.  C,  C.  22,  19  Fed.  Cas.  79.  10  Am.  Neg. 
Cas.  664. 

16.  TALLY-HO  COACH  AWD  HORSES 
OF  LIVERYMAN  hired  for  a  coaching 
party,  the  liveryman  to  furnish  competent 
driver,  the  driver  Is  the  servant  of  the 
liveryman,  where  the  hirers  had  no  control 
over  him,  except  to  designate  where  they 
should  stop  for  lunch. — Lewis  vs.  Long  Is- 
land R.  Co..  162  N.  T.  62.  66  N.  E,  Rep.  MS, 

7  Am.   Neg.    Rep.    299. 

17.  "WANT  OF  SKILL  IN  DRIVER  TMf 
be  shown  at  time  of  accident,  or  at  any 
other  time. — Sanderson  vs.  Frazler,  8  Colo. 
79.  54  Am.  Rep.  544,  9  Am.  Neg.  Caa  115. 
6  Pac.  Rep.  632. 

As,  to  duties  of  carriers  of  persou,  see 
KERR'S  CYC.  CIV.  CODE  SS  2096,  2104  and 
notes. 

As  to  duty  of  common  carrier,  see  KERR'S 
CYC.  CIV.  CODE  n  2168-2209  and  notea 


§  2937.  EXCEPTIONS  TO  PRECEDINO  SECTIONS.  Nothing  contained 
in  the  six  preceding  sections  must  affect  any  law  concerning  hackney  coaches 
or  carriages  in  any  city,  nor  affect  laws  or  ordinances  of  any  city  for  the 
licensing  or  regulating  such  coaches  or  carriages. 

History:     Enacted  March  12,  1872. 

§  2938.  PROTECTION  OF  BRIDaES.  The  owner  of  any  toll-bridge,  and 
any  plank-road  company  owning  a  bridge  of  not  less  than  twenty  feet  span, 
may  put  up  conspicuously  at  each  end  of  it  notice  in  these  words  in  large 
characters:  *'Pive  dollars*  fine  for  riding  or  driving  on  this  bridge  faster  than 
a  walk";  and  whoever  rides  or  drives  faster  than  a  walk  on  such  bridge  for- 
feits to  the  owner  the  sum  of  five  dollars. 

History:     Enacted  March  12,  1872. 

As    to    flae    for    fa«t    drlvtns    over    toll-brldKe«,  tiMipeetox%  Me  KIBBR'S  CTO.  VEH^ 
CODE  $388. 
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Chapter  I. 
II. 

in. 

IV. 
V. 

VI. 

VII. 

VIII. 

IX 

2. 

XI. 

xn. 

XIII. 

XIV. 

XV. 


TITLE  Vn. 

GENERAL  POLICE  OF  THE  STATE. 

Immigration,  88  2949-2969. 

Preservation  of  the  Publio  Health,  86  2978-3064. 

Beqistry  of  Births,  Marriages,  and  Deaths,  88  3074-3084. 

Dissection,  88  3093-3095. 

Cemeteries  and  Septtlturx,  88  3105-3111. 

Lost  and  Unclaimed  Property,  88  3136-3157. 

Marks  and  Brands,  88  3167-3201. 

Weights  and  Measures,  88  3209-3228. 

Labor  and  Materials  on  Public  BuiLDiNOSy  88  8283-8235. 

Hours  of  Labor,  88  3244-3250. 

Time,  88  3255-3260. 

Money  of  Account,  88  8272-8274. 

Auctions,  88  3284-3324. 

Fires  and  Firemen,  88  3335-3345, 

Licenses,  88  3356-3387. 


CHAPTER  I. 

IMMIGRATION. 

8  2949.    Duties  of  maBten  of  Tesseli  arriving  8  2959. 

in  California.  8  2960. 

8  2950.     Form  of  report.  8  2961. 
8  2951.    Oath  to  be  administered  to  certain 

passengers.  8  2962. 

8  2952.     Lepers,  lazarettos  for.  8  2963. 

§  2953.     Additional  bond  in  certain  cases  (re-  8  2964. 

pealed). 

8  2954.     Nature  of  bond.  8  2965. 

8  2955.     Examination  of  foreign  passengers;  8  2966. 

disposition  of  lepers.  8  2967. 
§  2956.     Action  on  bond. 

8  2957.     Penalty  for  neglect  to  give  bond.  8  2968. 

8  2958.    Commutation  moneys,  where  placed.  6  2969. 


Hues  and  penalties,  lien  on  vesseL 

Other  commutations. 

Commutation  money  payment  into 
state  treasury. 

Certain  vessels  exempted. 

Certain  persons  ex^npted. 

Powers  and  duties  of  commissioners 
of  immigration. 

Same;    oaths  and  fees. 

Ex  officio  commissioners. 

Duties  of  district  attorneys  (re- 
pealed). 

Official  bond  of  commissioner. 

Leprosy  fund,  disposition  of. 


§2940.  DUTIES  OF  MASTESS  OF  VESSELS  ABRIVINa  IN  GAU- 
FORNIA«  "Within  twenty-four  hours  after  the  arrival  of  any  vessel  arriving 
at  any  of  the  ports  of  this  state,  bringing  passengers  from  any  place  out  of  this 
state,  the  master  of  such  vessel  must  make  on  oath  to  the  commissioner  of 
immigration  at  such  port  a  written  report. 

Hiatory:    Enacted  March   12,   1872. 


I.    Immigration. 

1.  Applied,   dted,   construed,   referred 
to. 
2-4.  Exclusion  of  Chinese  by  state,  void. 

5.  Paupers,  etc.,  state  may  exclude. 
6, 7.  Tax  on  immigrants,  state  may  not 
levy. 
8.  Same — On  persons  passing  through. 
9-13.  Terms  upon  which  passengers  may 
land,  state  cannot  prescribe. 

14.  Same — Contra, 

XL    Police  Power  in  Oeneral. 

15.  Abrogation    of    power    cannot    be 

made. 

16.  Same  —  Curtailment    •f   powers   of 

legislaH^T^ 


17-20.  Same — ^Inconvenienca  or  damage  to 
individuals. 

21.  Same — Permission  to  maintain  nni- 

sauce. 

22.  Benefit  of  people. 

23.  Cities   and    country — ^Distinction  — 

Power  of  cities. 
24,  25.  Courts — Construction  by. 
26-28.  Definitions  of  police  power. 
29-39.  Same— Extent  of. 
40, 41.  Delegation  of  power. 
42-45.  Discrimination. 
46-49.  Expediency  —  Legislature  la   Judge 

60.  Federal  jurisdiction. 
51-53.  Motives  of  legislature. 
54.  Monopolies. 
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55-60.  Municipality — Extent  of  power. 

61.  Part  of  law  unconstitutional — ^Not 

affect  the  whole. 

62.  Same — Fine  and  imprisonment. 
63-66.  Reasonableness  of  ordinances,  ete. 

67.  Restraining  legislative  action. 

68.  Eeview  of  ordinance  after  plea  of 

guilty. 

69-71.  State  law — Effect  of  ordinance  on 
same  subject. 

72,  73.  Same — Conflict. 
74.  Territorial  limits. 

75-77.  United  States  constitution — ^Restric- 
tion of. 

78.  Same — By  fourteenth  amendment. 

79.  Same — ^Act  a  crime  against  United 

States. 

III.    Examples  of  Exercise  of  Police  Power. 

80.  Admission  of  officers  to  public  places. 

81.  Adulteration  of  food  articles. 

82.  Same — Butter. 

83.  Same — ^Milk — Food  of  cows. 

84.  Same — Oleomargarine. 

85.  Amusement,  refusal  of  admission  to 

place  of. 

86.  Animal  pests — Requiring  destruction 

of. 

87.  Animals — Keeping  of. 

88.  Automobiles. 

89.  Boarding-house  keepers,  requiring  to 

give  names  of  boarders. 

90.  Bill-boards. 

91.  Billiard  and  pool  tables. 

92.  Brick  and  lime  kilns. 

93.  Butchers. 

94.  Carpet-beating. 

95.  Children's  health  and  morals. 

96.  Commerce — Floating   logs. 

97.  Same  —  Transportation    of    passen* 

gers. 

98.  Contagious   diseases. 

99.  Cows — Keeping   within   city   limits. 
100, 101.  Carrying  concealed  weapons. 

102.  Chinese — ^Removal  of  from  city. 

103.  Same — Employment  of. 

104.  Dairies. 

105, 106.  Dead  animals,  removal  of. 
lOT,  108.  Destruction  of  property  unlawfully 
used. 

109.  Discharging  firearms. 

110.  Drains  and  drainage. 

111.  Electric  wires — Suspension  of. 

112.  Employment  agents,  regulating  com- 

pensation of. 

113.  Epidemics. 

114, 115.  Fertilizers  —  Regulation    of    manu- 
facture. 

116.  Fruit  pests. 

117.  Gas  factories — Prohibition  of. 
118,119.  Same — Regulation  of. 

120.  Gas-pipes — Prohibiting  in  streets. 
121-124.  Gas-rntes — Regulation  of. 

125.  Gambling  —  Conflict    between    ordi- 

nance and  statute. 

126.  Same— Eflfect  of  license. 

127.  Same — Maintaining  place  for. 
128-130.  Same — May  be  prohibited. 

131.  Same — ^Visiting  gambling  place. 

132.  Game — Shipment  of. 

133.  Same — Sale  of. 

184, 135.  Garbage.    City  may  provide  for  re- 
moval of. 


136. 
137. 
138. 
139. 
140. 
141. 
142-144. 

145, 146. 
147-149. 

150. 
151, 152. 

153. 

154. 

155. 
156. 
157. 
158. 
159. 
160. 
161. 
162, 163. 
164. 

165. 
166. 

167-170. 
171. 

172, 173. 

174. 

175-177. 

178. 

179. 

180. 

181. 

182-187. 

188. 
189. 
190, 191. 
192. 
193. 

194, 195. 
196. 

197,198. 
199-203. 

204. 
205,  206. 

207. 

208. 

209. 

210. 
211-214. 

215. 

216. 

217. 
218,  219. 

220. 

221. 

222. 

223. 

224. 

225. 


Same — Exclusive  right  to  removti 

Same— Liability  of  dty. 

Same — Public  dumps. 

Horticulture. 

Hotel  runners. 

Insane  asylums. 

Impounding     animals    running    at 
J&rge. 

Inspection  of  oils  and  burning  flnidB. 

Irrigation. 

Junk-dealers. 

Laundries,  may  be  regulated. 

Same — ^Buildings. 

Same — ^Certificate  of  health  offieen, 
etc 

Same — Exclusion  of  certain  dasBea. 

Same — Hours  of  work  in. 

Same — Limits  of  territory. 

Same — Unreasonable  regulations. 

Labeling  fruit,  etc 

Levies. 

Livery  stables. 

Lotteries,  regulation  of. 

Same  —  Keeping  place  for  sale  of 
tickets. 

Same — Tickets  in  possession. 

Master  and   servant — ^Acts  limitiiig 
hours  of  labor. 

Same — Mode  of  paying  wages. 

Same — ^Unions,    etc.,    requiring  em- 
ployee to  withdraw  from. 

Margins  and  options,  sales  on. 

Markets. 

Nuisance— Legislative  declaration  of 
what  is  a. 

Same  —  Prescriptive    ri^t    cannot 
justify. 

Same— What  may  be  declared  a  nui- 
sance. 

Opium,  sale  of. 

Pawnbrokers — Interest  charges. 

Physicians   and   dentists — Examina- 
tion of. 

Prisoners — Cutting  hair  of. 

Profanity. 

Prostitution. 

Quarrying  stone,  etc 

Begulation  of  business,  need  not  be 
nuisance  per  se. 

Same — ^Busmess  sometimes  hannfnL 

Same— Citizenship,  question  of  not 
involved. 

Same — Judicial  inquiry  into. 

Same — Begulations  must  be  neeei- 
sary  and  uniform. 

Hail  roads. 

Same — Fencing  track. 

Same — Killing  stock. 

Beclamation  of  swamp-lands. 

Sanitary  conditions  of  factories^  cte. 

Sanitary  districts. 

Slaughter-houses. 

Same— Exclusive  right. 

Second-hand  clothing  dealers. 

Smoke  from  factories. 

Straightening  course  of  stream. 

Streets — Beating  of  drums. 

Same — Bicycle-riding. 

Same — Bill-boards. 

Same— Covering  oiP  ditches  etc 

Same  —  Distribution    of    WdUlb, 
etc 

Same — ^Labor  on. 
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226. 
227. 
228. 
229. 
230. 
231. 
232. 
233. 
234-236. 
237. 
238. 
239. 

240. 
241. 

242,  243. 
244,  245. 
246,  247. 

248. 

249. 

250. 

251. 

252. 
253. 


Same— Laying  pipes. 

Same — Locomotives. 

Same — Moving  building. 

Same — Obstructing  sidewalk. 

Same— Opening  in  sidewalk. 

Same — ^Boaming  and  feeding  eattle. 

Street-ear  transfers. 

Stock-yards. 

Sunday  laws. 

Same — Bakers. 

Same — Barber  shop— Keeping  open* 

Telephone  companies — ^License  fee  on 
instruments. 

Same — Regulation  of  charges. 

Telephone  and  telegraph  companies 
— IJse  of  streets. 

Trading-stamps — ^Definition  o£> 

Same — ^Not  a  lottery. 

Same— License. 

Same — ^Tax  on. 

Same — Prohibition  of— Invalid. 

Trusts — Combinations. 

United  States  patent— Sale  of  pat- 
ented article  may  be  regulated. 

Viticultural  commission. 

Warehouses — Regulation  of,  and  of 
charges. 

L     IMMIGRATION. 

1.  APPLIBD,  CITBD,  CON STRVKD,  RBS- 
VlBnRED  TO,  etc.,  in:  People  ex  rel.  Dunn 
V8.  Van  Ness.  76  CaL  121,  122,  18  Pac.  Rep. 
1S9  (cited);  People  vs.  Van  Ness,  79  Cal. 
S4.  89.  12  Am.  St.  Rep.  184,  21  Pac.  Rep.  664 
(cited). 

2.  BXCLUSIOlf  OF  CHIlfBSHl  BT  STATB 
VOID.— Act  of  March  20,  1891,  prohibiting 
coming:  of  Chinese  persons  Into  state  and 
to  provide  for  regrlstration  and  certificates 
of  residence,  and  to  determine  status  of  all 
CHiinese  persona  now  residents  of  this  state, 
etc..  Is.  as  shown  by  its  title  and  provi- 
sions, one  to  prohibit  Chinese  from  comingr 
into  state  and  to  prescribe  terms  and  con- 
ditions upon  which  those  residing  within 
state  shall  be  permitted  to  remain  or  travel 
between  different  points  In  this  state. 
Power  attempted  to  be  exercised  belongs 
exclusively  to  greneral  grovernment  by  vir- 
tue of  its  authority  to  regrulate  commerce 
and  act  cannot  be  upheld  as  police  regula- 
tion.— ^Ex  parte  Ah  Cue,  101  Cal.  197,  198, 
35  Pac.  Rep.  656. 

As  to  Clilnca«  exdasion  acta,  see  KEIRR'S 
CYC.  CTV.  CODB  pp.  1647-1650. 

S.  Same. — An  act  of  April  26,  1862,  en- 
titled "An  act  to  protect  free  white  labor 
agralnst  the  competition  of  Chinese  coolie 
labor  and  discouragre  the  immigration  of 
Chinese  into  the  state  of  California,"  and 
levying  tax  on  each  person  of  Mongolian 
race  residing  in  state,  etc..  Is  unconstitu- 
tional. It  applies  exclusively  to  Chinese, 
and  is  a  measiire  of  especial  and  extreme 
hostility  to  Chinese.  The  power  asserted 
In  its  passage  is  the  right  of  state  to  pre- 
scribe terms  upon  which  they  shall  be  per- 
mitted to  reside  In  it.  This  right  if  carried 
to  the  extent  to  which  it  may  be  carried  if 
power  exists  may  be  so  used  as  to  cut  off 
all  intercourse  between  them  and  people 
of  state,  and  obstruct  and  block  up  chan- 


nels of  commerce,  laying  an  embargo  upon 
trade  and  defeating  commercial  policy  of 
nation.  The  act  cannot  be  sustained  aa 
police  regulation,  for  this  branch  of  police 
power  has  been  surrendered  to  federal  gov- 
ernment as  part  of  power  to  regulate  com- 
merce, and  its  exercise  by  state  la 
Incompatible  with  authority  of  government. 
— ^Lfln  Sing  V8.  Washburn,  20  Cal.  684,  564- 
678,  680. 

4.  Same. — Regulation  of  Immigration  Is 
power  belonging  exclusively  to  congress. 
A  state  law  to  protect  free  white  labor 
against  competition  with  Chinese  coolie 
labor  and  discourage  immigration  of  Chin- 
ese into  state  of  California  cannot  be 
maintained  aa  police  regrulatlon.— ^Un  Sing 
vs.  Washburn,  20  Cal.  684,  639,  660;  People 
▼a.  Raymond,  84  Cal.  492,  498. 

5.  PAUFBRS,  B?rC. — State  may  ezelvde*— 

Paupers,  vagrrants,  and  criminals,  or  sick, 
diseased,  infirm,  and  disabled  persons  may 
be  excluded  by  state  under  its  power  to 
enact  police  and  sanitary  regrulationa. — 
State  va.  Steamship  Constitution,  42  Cal. 
678,  684,  10  Am.  Rep.  808;  Hannibal  &  St. 
J.  R.  Co.  va.  Husen,  96  U.  S.  466.  bk.  24  L. 
ed.  627;  Compagnie  F.  D.  Nav.  vs.  Louisiana 
St.  B.  of  H.,  186  U.  S.  880,  bk.  46  L.  ed.  1209, 
22  Sup.  Ct.  Rep.  811. 

«.  TAX  ON  IMMIGRAlfTS-— State  may  not 
levy. — ^Act  imposing  tax  of  $50  on  each 
Chinese  passenger  coming  into  state  is  in- 
valid and  void,  being  in  conflict  with  au- 
thority of  federal  government  to  regulate 
commerce. — ^People  vs.  Downer,  7  Cal.  169, 
171. 

T.  Same. — Tax  demanded  by  state  of 
owner  of  vessel  on  passengers  landed  is 
regulation  of  commerce,  thus  In  conflict 
with  laws  of  United  States,  and  void. — 
Norris  vs.  City  of  Boston,  48  U.  S.  (7  How.) 
288,  bk.  12  L-  ed.  702. 

8.  Same — On  persons  passlnir  thronirlt* — 

Tax  upon  persons  passing  through  or  de- 
parting from  state,  whether  levied  upon 
those  persons  directly  or  upon  person  or 
corporation  transporting  them,  cannot  be 
sustained  as  police  regulation,  same  being 
in  conflict  with  constitutional  rights  of  all 
citizens  of  United  States  to  pass  and  repass 
through  every  part  of  it  without  Interrup- 
tion as  freely  as  in  states  of  which  they 
are  citizens. — Crandall  vs.  State  of  Nevada. 
78  U.  S.  (6  Wall.)   85,  bk.  18  D.  ed.  745. 

9.  TERMS  UPON  WHICH  PASSBNGERS 
MAY  LAND — State  cannot  prescribe. — State 
may  not  prescribe  exclusive  terms  upon 
which  vessel  may  discharge  its  passengers, 
such  being  regrulatlon  of  commerce  within 
jurisdiction  of  federal  government. — Gib- 
bons vs.  Ogden,  22  U.  S.  (9  Wheat.)  1,  189, 
bk.  6  L.  ed.  23;  Henderson  vs.  Wlckman, 
92  U.  S.  259.  bk.  23  L..  ed.  543. 

10.  Act  requiring  bond  from  owner  of 
vessel  landing  passengers  conditioned  that 
such  passengers  will  not  become  public 
charges,  etc.,  applying  to  all  paasengers, 
and  not  being  limited  to  paupers  and  others 
likely  to  become  public  charges.  Is  an  at- 
tempt   to    regrulate    commerce    and    void. — 


S2M»  (4IIM) 


POUCn   POWER— IN   GIBITBRAU 


[Pt.  III. 


State    V8.    Bte&xnship    Constitution,    i%    CaL 
578,   686. 

11.  8am«« — Statute  requiriitfir  every  mas- 
ter of  vessel  arrivinfir  from  foreigrn  port 
in  that  of  New  York  City  to  report  names 
of  all  his  passengers  with  certain  particu- 
lars of  their  agre,  occupation,  last  place  of 
settlement,  and  place  of  birth,  is  not  an 
Invasion  of  exclusive  right  of  congress  to 
regulate  commerce,  although  it  operates  in- 
directly upon  commercial  intercourse  be- 
tween citizens  of  United  States  and  of 
foreign  countries,  but  is  an  exercise  of 
police  power  properly  within  control  of 
state  and  unaffected  by  clause  of  constitu- 
tion which  confers  on  congress  right  to 
regulate  commerce. — City  of  New  York  vs. 
Mlln,  36  U.  S.  (11  Pet.)  102,  bk.  9  U  ed.  648. 

12.  Same.  —  California  statute  giving 
commissioner  of  immigration  power  to  de- 
termine what  passengers  arriving  from 
foreign  ports  are  lunatics,  idiots,  dumb, 
blind,  criminal,  etc.,  or  what  woman  is 
lewd  or  debauched,  and  to  demand  from 
the  master,  owner,  or  consignee  of  vessel 
bond  that  such  persons  will  not  become 
public  charges  is  unconstitutional,  as  plac- 
ing in  hands  of  single  man  power  to  prevent 
vessels  engaged  in  foreign  trade  from  car- 
rying passengers,  or  to  compel  them  to  sub- 
mit to  systematic  extortion. — Chy  Lung  vs. 
Freeman,  92  IT.  S.  275,  bk.  2S  "U  ed.  550;  In 
TA  Ah  Fong,  8  Saw.  C.  C.  144,  1  Fed.  Cas. 
818. 

18.  Same. — Congress  has  power  to  regu- 
late commerce,  and  whatever  subjects  of 
this  power  are  In  their  nature  national  or 
admit  of  one  uniform  system  or  plan  of 
regulation  may  Justly  be  said  to  be  of 
such  nature  as  to  require  exclusive  legis- 
lation by  congrress.  A  regulation  which 
Imposes  onerous  conditions  on  those  en- 
gaged in  active  commerce  with  foreign 
nations  must  of  necessity  be  national  in 
character. — Cooley  vs.  Board  of  Wardens, 
63  U.  S.  (12  How.)  299,  bk.  18  L.  ed.  996; 
State  vs.  Steamship  Constitution,  42  Cal. 
678,  686. 

14.  Same — Contra. — Statute  appointing  a 
commissioner  of  immigration  and  making 
it  his  duty  to  satisfy  himself  that 
passengers  on  vessels  about  to  land  in  this 
state  are  not  included  In  any  of  classes 
prohibited  from  landing,  and  If  so  in- 
cluded to  prevent  their  landing  unless  mas- 
ter, owner,  or  consignee  of  vessel  give  bond 
to  Indemnify  state,  or  cities,  counties,  and 
towns  thereof  from  expenses  resulting 
from  their  Infirmities  or  vices,  is  not  un- 
constitutional or  in  conflict  with  fourteenth 
amendment  of  federal  constitution. — Ex 
Parte  Ah  Fook.  49  Cal.  402,  406.  (But  see 
notes  ante  to  this  section.) 

Act  to  promote  emisrratioii  from  ntate  of 
Califomia.  —  See  RUNNING'S  GKNERAL 
LAWS  p.   437. 

Chinese  Immigration  to  be  diaeovraired. — 
See  Const.  1879  art.  XIX  t4;  HENNING'S 
GKNFSRAL   LAW^S  p.   clll. 

Importlnir  foreisn  convicts,  a  misde- 
meanor.— See  KERR'S  CVC.  PBIT.  CODB 
(173. 


Landing  Chlncae  witkont  permitt  pnalah- 
ment  for.— See  KERR'S  CYC.  PEN.  CODB 
1174. 

Separate  proseention  for  each  person 
landed.— See  KERR'S  CYC  PEN.  CODB 
1176. 

IL      POLICE   POWER   IN   GENERAL. 

IB.  ADROGATION  OF  POWER  CANNOT 
BE  MADE. — Police  power  of  state  to  pro- 
tect public  health  or  public  morals  can- 
not be  abrogated  by  contract  contained  in 
charter  of  corporation,  and  regulation  nec- 
essary to  protect  public  health  or  public 
morals  does  not  impair  obligation  of  such 
a  contract. — New  Orleans  Gas  Light  Co.  vs. 
Louisiana  Light  A  H.  P.  &  M.  Co.,  115  U.  S. 
660,  bk.  29  L.  ed.  616.  6  Sup.  Ct.  Rep.  252. 

IC  Same — Cnrtallment  of  powers  of  leg- 
islature.— ^No  legislature  can  curtail  power 
of  its  successors  to  make  such  laws  as 
they  may  deem  proper  in  matters  of  police 
regulations. — Stone  vs.  State  of  Mississippi, 
101  U.  a  814,  bk.  26  L.  ed.  1079. 

17.  Same — Inconvenience  or  damage  te 
Indlvldaala. — If  public  safety  or  public 
morals  require  discontinuance  of  manu- 
facture or  traffic  in  any  commodity,  hand 
of  legislature  cannot  be  stayed  from  pro- 
viding for  its  discontinuance,  by  any  in- 
cidental inconvenience  which  individuals  or 
corporations  may  suffer.  All  rights  are 
held  subject  to  police  power  of  state,  and 
whatever  difference  of  opinion  may  exist 
as  to  extent  and  boundaries  of  police  power, 
and  however  difficult  It  may  be  to  render 
satisfactory  definition  of  It,  there  seems  to 
be  no  doubt  that  It  does  extend  to  protec- 
tion of  lives,  health  and  property  of 
citizens,  and  to  preservation  of  good  order 
and  public  morals.  Legislature  cannot,  by 
any  contract,  devest  Itself  of  power  to  pro- 
vide for  these  objects.  They  belong  em- 
phatically to  that  class  of  objects  which  de- 
mands application  of  maxim,  salus  populi 
suprema  lex,  and  they  are  to  be  attained 
and  provided  for  by  such  appropriate  means 
as  legislative  discretion  may  devise.  That 
discretion  can  no  more  be  bargained  away 
than  power  itself. — Boston  B.  Co.  vs.  Misissa- 
chusetts,  97  U.  &  26,  bk.  24  L.  ed.  989. 

18.  There  is  no  such  thing  as  an  inherent 
or  vested  right  to  imperil  health  or  impair 
safety  of  community.  When  subject  of  leg- 
islation Is  proper  subject  of  such  exercise 
private  rights  are  always  held  subservient 
to  public  weal  and  legislature  must  be 
Judge  of  propriety  or  extent  of  remedy.— 
City  of  Seattle  vs.  Hinckley  ("VTash.  Nov. 
13,  1905),  82  Pac.  Rep.   747. 

19.  Many  injuries  to  property  arising 
from  prosecution  of  public  Improvements 
of  roads,  streets,  rivers,  etc.,  for  public 
good  are  without  redress  except  benefit 
obtained  from  public  improvement. — Pum- 
pelly  vs.  Green  Bay  &  M.  C.  Co..  80  U.  S. 
(18  Wall.)  166,  bk.  20  U  ed.  667. 

20.  Incidental  Ineonvenlenee  which  msy 
accrue  to  Individuals  or  corporations  is  no 
reason  for  denying  police  power  of  state 
or  municipality  to  regulste  nr  rrohlMt 
manufacture    of   articles.    Intoximtinr  Ho- 
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uors.  etc,  which  may  by  legrislative  author- 
ity be  deemed  Injurious  to  Its  inhabitants, 
and  no  federal  question  is  raised  by  such 
law  or  ordinance. — ^Mugler  vs.  Kansas,  18S 
U.  a  623,  bk.  31  L*.  ed.  206,  S  Sup.  Ct.  Rep. 
278. 

PrlTate  Interests  snbservieiit  to  public  In* 
tereata. — See  monographic  note  8  Ii.  R.  A. 
864. 

21.  PennlssloB     to      maintain      nuisance 

cannot  be  grranted  by  city,  and  an  ordi- 
nance regrulatlng-  or  resolution  permitting 
existence  of  nuisance  within  corporate 
limits  of  town  or  city  is  Invalid. — ^May  vs. 
People,  1  Colo.  App.  167,  27  Pac.  Rep.  1010. 

22.  BEXEFIT  OF  PBOPLE. — ^Whenever 
it  is  apparent  from  scope  of  an  act  that 
its  object  is  for  benefit  of  public  and  that 
means  by  which  benefit  is  to  be  obtained  are 
of  public  character,  act  will  be  unhold  even 
though  Incidental  advantage  will  accrue 
to  Individuals  beyond  those  enjoyed  by 
general  public,  and  in  determining  whether 
any  particular  measure  is  for  public  ad- 
vantage it  Is  not  necessary  to  show  that 
entire  body  of  state  Is  directly  affected 
thereby,  but  it  is  sufflclent  that  portion  of 
state  within  district  provided  for  by  act 
shall  be  benefited  thereby. — In  re  Madera 
Irr.  Dlst.  92  Cal.  296,  811,  27  Am.  St.  Rep. 
108,  28  Pac.  Rep.  272,  676.  14  L.  R.  A.  756. 

28.  CirrBS  AND  COUBTTRT  — Distinc- 
tion— Power  of  cities. — Police  requirements 
of  city  are  different  from  those  of  state  at 
large,  and  stricter  regulations  are  essential 
to  good  order  and  peace  of  crowded  me- 
tropolis than  are  required  in  sparsely 
settled  portions  of  country;  hence  constitu- 
tion of  state  has  directly  conferred  upon 
each  city  power  to  make  such  rules  In 
regulating  conduct  of  those  within  its 
Jurisdiction  as  Its  legislative  body  de^m 
will  best  preserve  their  rights.  Many  police 
regulations  which  are  demanded  by  exi- 
gencies of  life  In  crowded  city  have  refer- 
ence chiefly  to  social  order.  The  mode  of 
using  streets,  manner  of  conducting  busi- 
ness, and  time  and  place  at  which  certain 
occupations  shall  be  plied  are  Instances  of 
this  class,  and  power  granted  to  the  city  is 
limited  to  their  regulation.  Ordinances  of 
this  character  must  be  reasonable  and  not 
violate  rights  of  individual  superior  to 
demands  of  society,  but  other  police  regu- 
lations are  intended  for  prevention  of 
crime  or  preservation  of  public  peace,  and 
In  reference  to  those  the  legislative  body  of 
city  is  vested  with  discretion  not  review- 
able by  courts.  In  exercise  of  this  power, 
municipality  In  determining  penalty  to  be 
imposed  for  violating  its  ordinances  is  lim- 
ited only  by  terms  of  its  charter,  and 
reasonableness  of  punishment  is  not  to  be 
questioned  elsewhere. — Ex  parte  Cheney, 
90  Cal.  617.  620,  27  Pac.  Rep.  436;  Los  An- 
geles vs.  Hollywood  Cem.  Assoc,  124  Cal. 
344,  347,  71  Am.  St.  Rep.  76,  67  Pac.  Rep. 
158. 

24.  COURTS  —  Conatmction  by.  —  Courts 
are  not  bound  by  mere  forms,  nor  are  they 
to  bo  misled  by  mere  pretense.  They  are 
at    liberty — indeed,    are    under    a    solemn 


duty — to  look  at  substance  of  things  when- 
ever they  enter  upon  inquiry  whether  leg-. 
Islature  has  transcended  limit  of  its  au- 
thority. If,  therefore,  statute  purporting 
to  have  been  enacted  to  protect  public 
health,  public  morals,  or  public  safety  has 
no  real  or  substantial  relation  to  those 
objects,  or  is  palpable  invasion  of  right 
secured  by  fundamental  law  it  is  duty  of 
courts  to  so  adjudge,  and  thereby  give 
effect  to  constitution. — ^Mugler  vs.  Kansas, 
123  U.  S.  623,  bk.  31  L.  ed.  205,  8  Sup.  Ct. 
Rep.  273;  Bz  parte  Hayden  (Cal.  Sept  6, 
1906),  82  Pac.  Rep.  316;  Ex  parte  Drexel 
(Cal.  Sept.  23,  1906),  82  Pac.  Rep.  429. 

25.  Same. — In  construing  validity  of  an 
ordinance  passed  pursuant  to  constitutional 
grant  of  power  courts  will  take  into  con- 
sideration only  face  of  ordinance  and  such 
facts  as  are  within  Judicial  cognizance  of 
court.  If  no  state  of  circumstances  could 
exist  to  Justify  such  statute  it  may  be  de- 
clared void  because  in  excess  of  legislative 
power  of  state,  but  if  it  could  it  must  be 
presumed  it  did.  Of  propriety  of  the  law 
legislature  is  exclusive  Judge. — ^Munn  vs. 
Illinois,  94  U.  S.  113,  bk.  24  L-  ed.  77. 

26.  DEFINITIONS    OF    POLIOS   POWER. 

— "Many  attempts  have  been  made,  in  this 
court  and  elsewhere,  to  define  the  police 
power,  but  never  with  entire  success.  It 
Is  always  easier  to  determine  whether  a 
particular  case  comes  within  the  general 
scope  of  the  power  than  to  give  an  ab- 
stract definition  of  the  power  Itself,  which 
will  be  In  all  respects  accurate.  No  one 
denies,  however,  that  it  extends  to  all 
matters  affecting  the  public  health  or  the 
public  morals." — Stone  vs.  Mississippi,  101 
U.  &  814,  bk.  26  I4.  ed.  1079. 

27.  Same. — ^In  speaking  of  police  power 
of  state,  Mr.  Justice  Field  says:  "No  one 
has  ever  pretended,  that  I  am  aware  of, 
that  the  fourteenth  amendment  interferes 
in  any  respect  with  the  police  power  of  the 
state.  Certainly  no  one  who  desires  to 
give  to  that  amendment  its  legitimate  oper- 
ation has  ever  asserted  for  it  any  such 
effect.  It  was  not  adopted  for  any  such 
purpose.  The  Judges  who  dissented  from 
the  opinion  of  the  majority  of  the  court 
in  the  Slaughter-House  Cases  never  con- 
tended for  any  .such  position,  but,  on  the 
contrary,  they  recognized  the  power  of  the 
state  in  its  fullest  extent,  observing  that 
It  embraced  all  regulations  affecting  the 
health,  good  order,  morals,  peace,  and 
safety  of  society;  that  all  sorts  of  restric- 
tions end  burdens  were  imposed  under  It; 
and  that,  when  these  were  not  in  conflict 
with  any  constitutional  prohibition  or 
fundamental  principles,  they  could  not  be 
successfully  assailed  In  a  Judicial  tribunal." 
— Bartemeyer  vs.  Iowa,  85  U.  S.  (18  Wall.) 
129,  bk.  21  L.  ed.  929;  California  R.  Co.  vs. 
Sanitary  R.  W.,  126  Fed.  Rep.  29,  61  C.  C. 
A.  91. 

28.  The  power  and  effect  of  proper  ex- 
ercise of  police  power  of  state  may  not  be 
measured  by  general  rules  and  definitions. 
Each  case  as  it  arises  may  have  to  be  deter- 
mined on  its  own  particular  facts  and  dr- 
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cumstancea,  but  It  seems  clear  that  reffii- 
•lations  pertalnlnfiT  to  public  health, 
manners,  and  morals,  come  within  its  Juris- 
diction, and  that,  therefore,  whenever  any 
business,  occupation,  rights,  franchises,  or 
privileges  become  obnoxious  to  public 
health,  manners,  or  morals,  they  may  be 
regulated,  individual  rights  being  com- 
pelled to  give  way  for  benefit  of  whole 
body  politic. — New  Orleans  W.  W.  Co.  vs. 
St.  Tammany  W.  W.  Co.,  14  Fed.  Rep. 
194. 

On  police  power  senerallT* — See  mono- 
graphic notes  1  L.  R.  A.  61;  6  Ih  R.  A.  621; 
10  L.  R.  A.  136;  13  L.  R.  A.  181. 

29.  Bztent  of. — Police  power  of  state 
extends  to  protection  of  lives,  health,  and 
property  of  its  citizens,  and  to  preservation 
of  good  order  and  public  morals. — ^North- 
western Fertilizing  Co.  vs.  Hyde  Park,  97 
U.  S.  659.  bk.  24  L.  ed.  1036. 

80.  Extent  and  limit  of  what  Is  known 
as  police  power  has  been  fruitful  source  of 
discussion  in  appellate  courts  of  nearly 
every  state  in  Union.  It  is  universally 
conceded  to  include  everything  essential  to 
public  safety,  health,  and  morals,  and  to 
Justify  destruction  or  abatement  by  sum- 
mary proceedings  of  whatever  may  be 
regarded  as  public  nuisance.  Beyond  this, 
however,  state  may  interfere  wherever  pub- 
lic interests  demand  it,  and  in  this  par- 
ticular large  discretion  is  necessarily  vested 
in  legislature  to  determine  not  only  what 
Interests  of  public  require  but  what  meas- 
ures are  necessary  for  protection  of  such 
interests.  To  Justify  state  in  thus  inter- 
posing its  authority  in  behalf  of  public  It 
must  appear,  first,  that  interests  of  public 
as  distinguished  from  those  of  particular 
class,  require  such  interference,  and,  second, 
that  means  are  reasonably  necessary  for 
accomplishment  of  purpose  and  not  unduly 
oppressive  upon  individuals.  Legislature 
may  not,  under  guise  of  protecting  public 
interest,  arbitrarily  interfere  with  private 
business  or  impose  unnecessary  and  un- 
usual restriction  upon  lawful  occupations. 
In  other  words.  Its  determination  as  to  what 
is  proper  exercise  of  its  police  powers  it 
not  final  or  conclusive,  but  is  subject  to 
.supervision  of  courts. — Lawton  vs.  Steele, 
162  U.  S.  133.  bk.  88  L.  ed.  385,  14  Sup.  Ct. 
Rep.  499. 

81.  Power  of  leidslatnre  or  municipality, 
under  what  is  commonly  designated  as 
"police  power  of  the  state,"  is  not  absolute. 
It  does  not  necessarily  follow  that  every 
statute  which  may  be  enacted  by  legisla- 
ture, or  order  passed  by  municipality,  os- 
tensibly for  purpose  of  preserving  public 
health,  prolectlng  public  morals,  and  guard- 
ing public  safety,  is  legitimate  exercise  of 
police  power  of  state. — California  R.  Co. 
vs.  Sanitary  R.  W.,  126  Fed.  Rep.  29,  61 
C.  C.  A.  91. 

82.  In  reasonable  exercise  of  Its  police 
powers  mnnlGlpallty  may  pass  ordinance  in 

furtherance  of  avowed  general  policy  of 
national  and  state  governments. — Ex  parte 
McClaln.  134  Cal.  110,  111,  86  Am.  St.  Rep. 
243.  66  Pac.  Rep.  69,  64  L.  R.  A.  779;  Matter 


of  Ah  Cheung.  136  Cat  678,  680,  69  Pac.  Rep. 
492. 
SS.     BTeltker  leslslatvro  nor  maalclpnUty 

can,  under  guise  of  police  regulations,  ar- 
bitrarily invade  private  property  or  per- 
sonal rights,  and  when  such  regulations 
are  called  in  question  test  should  be 
whether  they  have  some  relation  to  public 
health  or  public  safety  and  whether  such 
is  in  fact  end  sought  to  be  attained.  Means 
used  must  be  such  as  are  reasonable,  nec- 
essary for  accomplishment  of  purpose,  and 
must  not  be  unduly  oppressive  upon  in- 
dividuals or  public. — California  R.  Co.  vs. 
Sanitary  R.  W.,  126  Fed.  Rep.  29.  61  C  C 
A.   91. 

84.  Ordinance  to  be  Jnatllled  mm  police 
re^nlatlon  must  have  tendency  to  promote 
public  health,  or  in  some  way  to  secure 
public  comfort  or  safety. — ^Ex  parte  Sing 
Lee,  96  Cal.  864,  869,  31  Am.  St.  Rep.  218. 
81  Pac.  Rep.  246,  24  L.  R.  A.  196. 

85.  Any  practice  or  business  the  ten- 
dency of  which  as  shown  by  experience  is 
to  weaken  or  corrupt  morals  of  those  who 
follow  it,  or  to  encourage  idleness,  is  legiti- 
mate subject  for  regulation  or  prohibition. 
—Ex  parte  Tuttle.  91  CaL  689,  690.  27  Pac 
Rep.   988. 

86.  Everything  which  from  Its  nature 
or  surroundings  is,  or  Is  liable  to  become, 
a  menace  to  public  health  or  public  safety 
Is  proper  object  to  be  dealt  with  under 
police  power  of  state. — California  R.  Co.  vs. 
Sanitary  R.  W..  126  Fed.  Rep.  29,  61  C 
C.  A.  91. 

87.  L«eglalat«re  kas  power  to  represi 
whatever  is  hurtful  to  public  good,  and 
Is  generally  exclusive  Judge  of  what  is  or 
Is  not  hurtful,  the  only  limitations  being 
those  prescribed  In  constitution;  subject  to 
those  limitations  legislature  has  not  only 
power  to  regulate  but  power  to  suppress 
particular  branches  of  business  deemed  by 
It  Immoral  or  prejudicial  to  general  good.— 
Ex  parte  Andrews.  18  Cal.  678;  Ex  parte 
Shrader,   83  Cal.   279.   283. 

88.  I^earlslatnre  may  not  nnder  irvlse  ef 
protectlnsr  public  interest  arbitrarily  la- 
terfere  vrlth  private  bvaineaa  or  impose 
unusual  or  unnecessary  restrictions  upon 
lawful  occupations.  Its  determination  as 
to  what  is  proper  exercise  of  its  police 
powers  is  not  final  or  conclusive,  but  sub- 
ject to  supervision  of  courts. — Lawton  va 
Steele.  152  U.  S.  133.  bk.  38  L..  ed.  38S.  14 
Sup.  Ct.  Rep.  499;  Holden  vs.  Hardy,  16S 
U.  S,  866,  bk.  42  L.  ed.  780,  18  Sup.  Ct  Rep. 
883. 

39.  It  is  difficult  to  keep  always  in  view 
precise  line  which  definitely  bounds  proper 
exercise  of  what  Is  called  police  power  of 
state  and  separates  It  from  improper  in- 
fringrement  upon  constitutional  right  of 
individuals,  but  it  is  often  not  difficult  to 
say  whether  particular  exercise  of  that 
power  is  on  wrong  or  right  side  of  that 
line.— Ex  parte  Fiske,  72  Cal.  125,  127,  U 
Pac.  Rep.  810. 

Extent  of  police  power  of  state^  In  gen- 
eral.— See  monographic  note  62  Am.  St 
Rep.   689. 


fit.  VII,  ck.  I.] 


POIilCB  POWBR— RSSGUULTUfO  BUSINB88. 


iWI)         I 


4«.     DBLBGATION    OF    POWSSR^— Leffifl- 

latiire  has  no  power  to  confer  upon  officer 
or  board  power  of  declarlnsr  what  acts  shall 
constitute  misdemeanor.  Legrlslatlve  power 
▼ested  in  senate  and  assembly  cannot  be 
delegrated  to  board  or  officer. — ^ESx  parte 
Cox,   63  Cal.  21. 

41.  Power  In  aa  ollleer  or  eonunlwiloii  to 
detcmtlne  what  Is  or  what  is  not  nuisance, 
althousrh  in  so  doingr  he  exercises  some 
discretion,  is  not  in  strict  sense  in  Its 
nature  judicial.  Execution  of  police  regru- 
lation  often  calls  into  action  discretion,  and 
efficiency  of  many  police  resrulations  depends 
upon  their  prompt  and  summary  execution; 
therefore,  from  necessity,  certain  discre- 
tion must  be  griven  to  officers  who  are  to 
make  reg^ulations  effective. — Ex  parte  Ah 
Pook,  49  Cal.  402;  County  of  Los  Angreles 
▼a.  Spencer,  126  Cal.  670,  673,  77  Am.  St. 
Rep.   217,  69   Pac.   Rep.   202. 

41.  DISCRIMINATION.— Where  power  is 
conferred  upon  legrislatlve  department  of 
municipal  corporation  to  enact  by-laws  and 
ordinances  for  better  grovernment  of  In- 
habitants of  municipality,  body  intrusted 
with  that  power  cannot  enact  ordinances 
that  are  unreasonable,  or  oppressive,  or 
such  as  will  create  monopoly.  An  ordi- 
nance, therefore,  which  would  make  an  act 
done  by  one  penal  and  impose  no  penalty 
for  same  act  done  under  like  circumstances 
by  another  could  not  be  sanctioned  or  sus- 
tained because  It  would  be  unjust  and  un- 
reasonable.— Tubman  vs.  City  of  Chicagro, 
78  III.  405. 

4S.  ORDINANCE  REGULATING  BUSI- 
NESS DIRECTED  EXCLUSIVELY  AGAINST 
PARTICULAR  CLASS  of  persons  and  ap- 
plied in  such  manner  as  amounts  to 
practical  denial  by  state  of  equal  protec- 
tion of  laws  is  void,  even  thougrh  ordinance 
itself  be  fair  on  its  face  and  impartial  in 
appearance.  If  it  be  applied  and  adminis- 
tered so  as  to  practically  make  an  unjust 
and  illegal  discrimination  between  persons 
in  similar  circumstances  material  to  their 
rights,  denial  of  equal  Justice  Is  still  within 
prohibition  of  constitution. — Tick  Wo  vs. 
Hopkins,  118  U.  S.  356,  bk.  80  L.  ed,  220, 
6  Sup.  Ct.  Rep.  1064. 

44.  Whether  municipal  ordinance  is  dis- 
criminating must  be  determined  by  court 
as  question  of  law  from  provisions  of  or- 
dinance itself  and  not  from  manner  of  its 
enforcement. — City  of  Denver  vs.  Oirard, 
tl  Colo.  447,  42  Pac.  Rep.  662. 

4Si,  Section  11  of  art.  I  of  Const.  1879, 
providing:  that  all  laws  of  general  nature 
Bhall  have  uniform  operation,  has  no  ap- 
plication to  city  ordinance,  and  there  is  no 
constitutional  provision  which  expressly 
ren^ilres  uniform  operation  of  municipal 
ordinances.  Nevertheless,  where  they  un- 
justly discriminate  they  are  sometimes  de- 
clared unreasonable  and  therefore  void. — 
Hellman  vs.  Shoulters,  114  Cal.  136,  146,  44 
?ac.  Rep.  915.  45  Id.  1057:  Ex  parte  Zhl2- 
huzza  (Cal.  July  13,  1905),  81  Pac.  Rep.  956. 

46.  B  XPRDl EN CY— Leerlsla tnre  Is  Jndire 
of. — T7here  H  does  not  appear  upon  face  of 
statute  that  regulation  and  sale  of  articles 


deemed  by  legrislature  to  contain  noxious 
ingrredients  infrlngres  rigrhts  secured  by 
fundamental  law,  legrislatlve  determination 
of  those  questions  is  conclusive  upon  courts. 
And  if  statute  places  under  same  restric- 
tion and  subjects  to  like  penalties  and 
burdens  all  who  manufacture  or  sell  or 
offer  for  sale  or  keep  in  possession  to  sell, 
articles  embraced  by  its  prohibitions,  thus 
recog:nizingr  and  preservingr  principle  of 
equality  amongr  those  engraged  in  same 
business,  fourteenth  amendment  to  United 
states  constitution  is  not  violated. — Powell 
vs.  Commonwealth,  127  U.  S.  678,  bk.  32  L. 
ed.  263.  8  Sup.  Ct.  Rep.   992. 

47.  Courts  bare  nothlas  to  do  with 
"vrlsdom,  policy,  or  expediency  of  la-wi  they 
are  only  authorized  to  deal  with  question 
of  power  of  leg^islature  or  municipality  to 
pass  law  or  ordinance  in  question  and 
determine  whether  it  is  valid,  and  If  so, 
to  construe  its  provisions. — California  R. 
Co.  vs.  Sanitary  R.  W.,  126  Fed.  Rep.  29, 
S6,  61  C.  C.  A.  91. 

48.  Leslslatlve  power  la  exclnalve  Jndse 
of  what  is  and  what  is  not  for  general  erood, 
and  of  what  is  and  what  is  not  harmful  to 
public. — In  re  Linehan,  72  Cal.  114,  116,  18 
Pac.  Rep.  170. 

49.  Legislative  body  is  grlven  wide  dis- 
cretion in  exercise  of  Its  police  power,  and 
whether  it  shall  entirely  prohibit  practice 
or  only  regrulate  by  conflningr  it  within 
prescribed  limits  must  be  determined 
primarily  by  that  body,  and  unless  it  appear 
that  statute  or  ordinance,  ostensibly  en- 
acted to  secure  public  safety  and  welfare, 
has  no  real  or  substantial  relation  to  these 
subjects  and  that  fundamental  rigrhts  of 
citizens  are  assailed  under  gruise  of  police 
regrulation,  action  of  that  department  is 
conclusive. — ^Bx  parte  Tuttle,  91  Cal.  689, 
591,  27  Pac.  Rep.  933. 

BO.  FBDCaiAL  JURISDICTION.  —  Power 
of  city,  under  its  charter,  to  pass  any  par- 
ticular ordinance  is  question  for  state 
courts  to  determine,  and  of  which  federal 
courts  have  no  Jurisdiction. — ^Virgrinla  vs. 
Rives,  100  U.  S.  813,  bk.  26  L.  ed.  667; 
Arrowsmlth  vs.  Harmonlng-,  118  U.  S.  194, 
bk.  30  Jm  ed.  243,  6  Sup.  Ct.  Rep.  1023;  Bar- 
ney vs.  City  of  New  York,  193  IT.  S.  430, 
bk.  48  It.  ed.  737,  24  Sup.  Ct.  Rep.  502. 

51.   MOTIVES  OF  LBGISLATIVES  BODT  in 

passing:  certain  ordinance  or  law  cannot  be 
inquired  into  by  courts  except  as  they  may 
be  disclosed  on  face  of  acts  or  are  inferable 
from  their  operation  considered  with  refer- 
ence to  condition  of  country  and  existingr 
leg'lslatlon.  The  motives  of  legislators, 
considered  as  to  purposes  they  had  in 
view,  will  alwtiys  be  presumed  to  be  to 
accomplish  that  which  follows  as  natural 
and  reasonable  effect  of  their  enactments. — 
Soon  Hingr  vs.  Crowley,  118  IT.  S.  703,  bk.  28 
L.  ed.  1145.  5  Sup.  Ct.  Rep.  730. 

62.  Motives  Inducing:  pas8a8:e  of  ordi- 
nance will  not  be  inquired  into  by  courts, 
unless  something:  indicating:  improper  mo- 
tives appear  upon  face  of  ordinance. — Odd 
Fellows'  Cem.  Assoc,  vs.  San  Francisco,  140 
Cal.    226,   230,   235,   78  Pac.   Rep.   987. 
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63.  Motives  and  reasons  for  passagre  of 
an  ordinance  will  not  be  inquired  into  by 
courts.  The  power  being:  vested  in  legris- 
lative  body  of  municipality,  they  are  ex- 
clusive Judgres  of  need  and  expediency  of 
the  ordinance,  and  this  judgrment  will  not 
be  disturbed  except  upon  very  clear  show- 
ing: of  unreasonableness,  etc. — City  of 
Ogrden  vs.  Grossman,  17  Utah  66,  68  Pae. 
Rep.  986. 

54.  MONOPOLIES. — Exclusive  rigrhte  and 
privilegres  may  be  granted  to  persons  and 
corporations  thouph  denied  to  other  citisens 
when  necessary  for  public  good  and  welfare 
or  health  of  people  in  general. — Slaugrhter- 
House  Cases,  83  U.  a  (16  Wall.)  36,  bk- 
21  !>.  ed.  895. 

66.  MUNICIPAIilTY.— Extent  of  power. — 
Delegation  of  power  to  municipalities  to 
make  police  regulations  Is  an  authority  to 
make  only  such  regulations  as  are  usual 
and  necessary  in  government  of  municipali- 
ties under  their  respective  charters,  and 
organization  and  administration  of  one  of 
departments  of  municipal  government,— 
for  example.  Are  department, — cannot  be 
abrogated  by  any  mere  police  regulation. — 
People  ex  rel.  Wllshire  vs.  Newman,  96 
Cal.  606.  607,  31  Pac.  Rep.  664. 

66.  Municipalities  may  bo  and  are  TOatod 
with  larae  powers  In  protecting  health  and 
safety  of  people  and  In  providing  for  wel- 
fare of  public.  They  have  been  given  au- 
thority to  prevent  and  remove  nuisances, 
to  protect  walks  and  ways,  and  where  they 
are  dangerous  may  compel  owners  of  ad- 
jacent property  to  erect  and  maintain  rail- 
ings, safeguards,  and  barriers  along  same. 
They  may  pnter  and  Inspect  all  dwelllng- 
houfies.  yards,  Inclosures,  and  buildings  to 
ascertain  whether  any  of  them  are  In  dan- 
gerous state,  and  may  take  down  and  re- 
move such  structures  as  have  become 
Insecure  or  dangerous,  and  further,  may 
require  owners  of  Insecure  and  dangerous 
buildings  and  other  erections  to  render 
same  secure  and  safe  at  owner's  cost. 
They  may  regulate  use  of  streets  and  pub- 
lic grounds,  and  may  regulate  or  prohibit 
awnings.  awning-posts  and  all  other 
structures  prolerting  upon  or  over  side- 
walk. Fire  limits  may  be  established  with- 
in whlr^h  erection  of  wooden  buildings  or 
structures  which  would  readily  communi- 
cate Are  mav  be  prohibited. — Crawford  vs. 
Topeka,  51  Kan.  756,  87  Am.  St.  Rep.  323, 
S3   Pac.   Rep.    476. 

57.  Same.  —  Constitution  confers  upon 
cities  and  towns  broad  and  comprehensive 
power  with  respect  to  police  regulations 
such  as  will  sustain  enactment  of  any 
ordinance  having  reasonable  tendency  to 
promote  health,  comfort,  safety,  and  wel- 
fare of  Inhabitants  of  municipality  and 
which  would  not  be  in  conflict  with  some' 
general  law  of  state.  It  may  prescribe 
reasonable  regulations  as  to  manner  In 
which  business  shall  be  conducted,  as  to 
what  kind  of  building  may  be  used  for 
such  purposes,  that  it  shall  have  sufl!i- 
eient  drainage,  etc.,  and  may  prescribe 
within     reasonable     limits     hours     during 


which  certain  work,  e.  g.  that  of  laundry, 
shall  be  suspended,  but  It  may  not  under 
guise  of  police  regulation  commit  right 
to  carry  on  business  at  all  to  unrestricted 
will  of  majority  of  real-property  owners 
within  certain  distance  of  place  where  it  is 
proposed  to  carry  on  business. — Ex  parte 
Sing  Lee.  96  Cal.  364,  367,  31  Am.  St  Rep. 
218.  31  Pac.  Rep.  246.  24  Lu  R.  A.  196. 

58.  It  is  a  general  rule  that  a  muni- 
cipal corporation  has  only  such  powers  as 
are  expressly  granted  or  essential  thereto 
or  plainly  implied  therein.  Where  there  is 
doubt  as  to  existence  of  authority  such 
doubt  Is  resolved  against  corporation.— 
City  of  Ogden  vs.  McLaughlin,  6  Utah  887, 
16  Pac.  Rep.  721. 

80,  Constitution  vmnts  police  power  of 
state  directly  to  mrnlclpalltlcay  and  board  of 
supervisors  thereby  becomes  possessed  of 
right  to  exercise  within  city  limits  entire 
police  power  of  state  subject  only  to  con- 
trol of  general  laws,  and  with  two  ex- 
ceptions,— that  it  is  local  to  city  and  that 
It  is  subject  to  general  laws, — power  is  as 
broad  as  that  of  legislature  itself. — Odd 
Fellows'  Cem.  Assoc,  vs.  San  Francisco, 
140  Cal.  226,  230,  73  Pae.  Rep.  987. 

60.  Subdivision  2  I  25  art.  IV  of  consti- 
tution of  1879  is  restriction  upon  powers  of 
legislature  to  pass  local  or  special  laws  for 
punishment  of  crimes  or  misdemeanors.  Its 
object  is  to  restrain  legislature  from  pass- 
ing laws  of  character  mentioned,  but  It 
can  authorize  by  general  laws  ordinances  of 
that  character  to  be  passed  by  municipal 
corporation. — Ex  parte  Chin  Tan.  60  Cal. 
78,  81. 

ei.  PART  OF  LAIIV^  UNCOWSimr- 
TIOIfAL — Not  affect  whole.— Where  one 
subdivision  of  an  ordinance  is  unconstitu- 
tional but  clearly  separable  from  other 
provisions  ordinance  is  not  wholly  void.— 
Ex  parte  Christensen,  85  Cal.  208,  211,  '4 
Pac.  Rep.   747. 

6S.  Pine  and  Imprisonment. — OrdInanc^ 
Imposing  penalty  of  imprisonment  where 
authority  of  municipality  was  to  Impose 
fine  only  is  not  void;  that  part  attempting 
to  empower  Jail  sentence  should  be  treated 
as  mere  surplusage. — City  of  Clearwater 
vs.  Bowman  (Kan.  Oct.  7,  1905),  82  Pac. 
Rep.    626. 

63.  REL4SONABI.BNESS  OF  ORDI- 
NANCES.— When  power  to  pass  an  ordi- 
nance is  not  given  In  express  terms, 
but  is  derived  from  power  to  legislate, 
ordinance  must  be  reasonable. — Ex  parte 
Chin  Tan,  60  Cal.  78;  In  re  Hang  Kie,  6» 
Cal.   149,   151,   10  Pac.  Rep.    327. 

64.  Lavrs  enacted  In  exercise  of  pollee 
power,  whether  by  municipal  corporation 
acting  in  pursuance  of  laws  of  state  or 
by  state  itself,  must  be  reasonable  and 
subject  to  provisions  of  both  federal  and 
state  constitutions  and  are  always  objects 
of  Judicial  scrutiny. — In  re  Wllshire.  lOS 
Fed.  Rep.  620. 

65.  Vnreaaonahleneaa  of  an  ordinance  is 
Judged  by  following  rules:  Where  legis- 
lature in  terms  confers  upon  municipal  eor^ 
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poratlon  power  to  pass  ordinances  of  specl- 
fled  and  defined  character,  if  power  thus 
delegated  be  not  in  conflict  with  constitu- 
tion, an  ordinance  passed  pursuant  thereto 
cannot  be  impeached  as  invalid  because  it 
^Fould  have  been  regrarded  as  unreasonable 
If  it  had.  been  passed  under  Incidental 
pointers  of  corporation  under  grrant  of 
power  general  in  its  nature;  in  other  words, 
what  legislature  distinctly  says  may  be 
done  cannot  be  set  aside  by  courts  because 
they  may  decree  it  unreasonable  or  against 
sound  policy,  but  where  power  to  legislate 
ujM>n  given  subject  is  conferred  and  mode 
of  Its  exercise  is  not  prescribed  then  ordi- 
nance passed  in  pursuance  thereof  must  be 
reasonable  exercise  of  power  or  it  will  bo 
pronounced  invalid. — Ex  parte  Chin  Yan, 
60  Cal.  78,  82. 

66.  An  ordinance  expressly  authorized 
by  specific  and  definite  legislative  authority 
will  be  upheld  unless  it  conflicts  with 
constitution  of  state  or  nation,  while  an 
ordinance  which  a  municipality  assumes  to 
pass  by  virtue  of  its  Incidental  powers  or 
under  general  grant  of  authority  will  be 
declared  invalid  unless  It  be  reasonable, 
fair,  and  Impartial,  and  not  arbitrary  or 
oppressive. — Phillips  vs.  Denver,  19  Colo. 
179,    34  Pac.   Rep.   902. 

Mmlctpal  ordinance — Reasonableneaa  and 
talldlty  of. — See  monographic  note  85  Am. 
Rep.  702. 

m.  RESTRAINING  liEGISIiATIVB  AC- 
TION.— Restraining  action  of  municipal 
legislative  bodies  in  passing  ordinances, 
conceding  power  to  do  so  exists  in  courts, 
should  only  be  done  in  extreme  cases, 
and  never  where  object  can  Just  as  well  be 
accomplished  by  restraining  action  under 
ordinance  after  Its  passage  as  by  restrain- 
ing Its  passage  (Sawyer,  J.).-r.Alper8  vs. 
San  Francisco,  82  Fed.  Rep.  603. 

68.  RETIEIV  OF  ORDINANCE  AFTBR 
PLEA  OF  GUILTY. — Validity  of  ordinance 
may  be  attacked  by  writ  of  review,  al- 
though defendant  pleaded  guilty  to  an  In- 
fraction thereof. — Grossman  vs.  Oakland,  30 
Oreg.  478,  60  Am.  St.  Rep.  822,  41  Pac.  Rep. 
6,  36  Lf.  R.  A.  603. 

Mi  STATE  LA'W — Effect  of  ordinance  oa 
mnie  subject. — An  ordinance  is  not  void 
because  state  law  exists  upon  same  sub- 
ject, provided  It  does  not  conflict  with  state 
law. — Ex  parte  Taylor.  87  CaL  91,  93,  25 
Pac.  Rep.  258;  San  Luis  Obispo  vs.  Pettit, 
87  Cal.  499,  504,  25  Pac.  Rep.  694;  Ex  parte 
Hong  Shen.  98  Cal.  681,  683,  33  Pac.  Rep. 
799;  Ex  parte  Mansfield,  106  Cal.  400,  405, 
39  Pac.  Rep.  775. 

70.  Under  power  to  prescribe  for  punish- 
ment of  practices  dangerous  to  public 
aafety  or  health  and  for  preservation  of 
public  morality  municipality  should  not  be 
restricted  to  particular  offenses  created  by 
general  laws  of  state  or  to  particular  words 
and  terms  used  by  legislature  in  defining 
•uch  offenses. — Seattle  vs.  Chin  Let,  19 
Wash.  38,  52  Pac.  Rep.  324. 

71.  Act  prohibited  and  made  punishable 
by  state   law   may  be  also   prohibited   and 


made  punishable  by  city  ordinance,  ordi- 
nance not  being  in  conflict  but  in  harmony 
with  general  law. — State  vs.  Quong,  8  Idaho 
191,  67  Pac.  Rep.  491. 

73.  Conflict. — If  there  be  conflict  between 
ordinance  of  city  and  that  of  county  within' 
which  city  is  contained  in  regulations  pre- 
scribed for  carrying  on  of  business,  in  ex- 
ercise of  police  power  ordinance  of  city  has 
superior  force  within  corporate  limits  of 
city. — Los  Angeles  Co.  vs.  Elkenberry,  181 
Cal.   461,  466,  63  Pac  Rep.  766. 

73.  Constitution  confers  upon  cities  as 
well  as  upon  counties  power  to  regulate 
local,  police,  and  sanitary  affairs,  providing 
only  that  such  regulations  shall  not  be  in 
conflict  with  general  laws.  An  ordinance 
passed  by  city  within  scope  of  Its  authority 
has  same  force  within  its  corporate  limits 
as  statute  passed  by  legislature  has  within 
the  limits  of  state.  Each  derives  its  au- 
thority from  same  source  and  is  an  exer- 
cise of  legislative  power  which  has  been 
conferred  by  people.  Any  inconsistency  be- 
tween two  is  to  be  resolved  in  favor  of 
ordinance,  by  application  of  principle  that 
of  two  statutes  containing  inconsistent  pro- 
visions the  one  earlier  in  date  Is  impliedly 
repealed  by  later  one.  and  upon  fur- 
ther principle  that  statute  making  proper 
provisions  for  designated  object  or  district 
will  be  deemed  to  contain  legislative  will 
as  to  that  object  or  district  and  will  pre- 
vail over  general  law  applicable  to  state 
at  large,  and  upon  same  principle  an  ordi- 
nance passed  by  municipality  whose  terri- 
tory is  Included  within  county  will  prevail 
over  an  ordinance  of  county,  each  being 
the  exercise  of  power  coming  from  same 
source.— Ex  parte  Roach,  104  Cal.  272,  274, 

37  Pac.   Rep.   1044. 

T4.  TERRITORIAL  LIMITSr— Police  power 
extends  to  all  places  within  the  terri- 
torial limits  of  states  and  has  never  been 
ceded  to  United  States. — Prigg  vs.  Common- 
wealth, 41  U.  S.  (16  Pet.)  639,  bk.  10  L.  ed. 
1060. 

75.  UNITED  STATES  CONSTITUTION— 
Restrictions  of. — The  Inhibitions  of  consti- 
tution of  United  States  upon  Impairment  of 
obligation  of  contract  or  deprivation  of 
property  without  due  process  of  law  or 
of  denial  of  equal  protection  of  laws  by 
states,  are  not  violated  by  exercise  of  legis- 
lative power  In  securing  public  safety, 
health,  and  morals.  The  governmental 
power  of  self-protection  cannot  be  con- 
tracted away  nor  can  exercise  of  rights 
granted  nor  use  of  property  be  withdrawn 
from  Implied  liability  to  governmental  reg- 
ulation In  particulars  essential  to  preserva- 
tion of  community  from  injury. — New  York 
&  N.  B.  R.  Co.  vs.  Bristol,  151  U.  S.  666,  bk. 

38  L.  ed.  269,  14  Sup.  Ot  Rep.  437. 

76.  When  private  property  or  private 
vested  rights  must  be  taken  for  public  use 
in  pursuance  of  laws  or  regulations  en- 
acted by  state,  or  municipality,  under  Its 
authority  to  regulate  local  and  police  mat- 
ters, such  private  property  or  rights  are 
entitled  to  protection  given  by  constitution 
of  United   States   declaring  "nor  shall  prl- 
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vate  property  be  taken  for  public  use  with- 
out Just  compensation.'* — ^New  Orleans  W. 
W.  Co.  vs.  St  Tammany  W.  W.  Co.,  14  Fed 
Rep.  194. 

TT.  Same. — ^All  property  is  held  subject 
to  exercise  of  police  power,  and  pro- 
visions of  constitution  forbidding:  laws  Im- 
pairing: obllgratlons  of  contracts  and 
declaring:  that  property  shall  not  be  taken 
without  due  process  of  law  have  no  appli- 
cation to  such  cases. — Odd  Fellows'  Cem. 
Assoc,  vs.  San  Francisco,  140  Cal.  226,  230, 
235,  73  Pac.  Rep.  987. 

78.  The  fourteenth  ameBdment  to  con- 
stitution of  United  States  was  not  desigrned 
to  interfere  with  power  of  states,  some- 
times termed  police  power,  to  prescribe 
reg'ulations  to  promote  health,  peace, 
morals,  education,  and  grood  order  of  people, 
and  to  leg:islate  so  as  to  increase  industries 
of  state,  develop  its  resources  and  add  to 
its  wealth  and  prosperity;  and  from  very 
necessities  of  society  leg:islation  of  special 
character  having  these  objects  in  view  must 
often  be  had  in  certain  districts  such  as  that 
for  draining-  marshes  and  irrig:ating>  arid 
plains.  Special  burdens  are  often  necessary 
for  g:eneral  benefits,  for  supplying:  water, 
preventing:  fires,  llg:htlng  districts,  cleaning: 
streets,  opening:  parks,  and  many  other  ob- 
jects. Reg:ulations  for  these  purposes  may 
press  with  more  or  less  weight  upon  one 
more  than  upon  another,  but  they  are  de- 
signed not  to  impose  unequal  or  unneces- 
sary restrictions  upon  any  one.  but  to 
promote,  with  as  little  Individual  incon- 
venience as  possible,  general  good. — Barbler 
v.s.  Connolly,  113  IT.  8.  27,  bk.  28  U  ed.  928, 
5  Sup.  Ct.  Rep.  857;  Glozza  vs.  Tlernan,  148 
U.  S.  657,  bk.  87  L.  ed.  599,  13  Sup.  Ct.  Rep. 
721. 

The  foarteenth  amendmeBt  eoneldered 
with  relation  to  apeelal  privlleirea,  bordena* 
and  restrlotlonii. — See  monognraphic  note  25 
Am.  St.  Rep.   870,  890. 

70.     Act    crime    aicaliiat    tTnlted    States. — 

State  Is  not  inhibited  from  passing  laws 
to  punish  an  act  which  may  result  In 
fraudulent  imposition  upon  its  citizens  be- 
cause federal  government  has  exclusive 
right  to  punish  for  an  infraction  of  its  laws 
made  in  consequence  of  duty  It  owes  under 
law  of  nations,  and  although  act  is  same 
the  laws  are  dllTerent  and  for  different  pur- 
poses, and  while  state  cannot  punish  for 
an  Infraction  of  federal  law  it  can  do  so 
as  to  Its  own  statute  when  object  is  to 
exercise  Its  police  power. — People  vs.  Mc- 
Donnell. 80  Cal.  285.  292.  13  Am.  St.  Rep. 
159,  8  Am.  Cr.  Rep.  147,  22  Pac.  Rep.  190. 

Til.     EXAMPLES     OF     EXERCISE     OF 
POLICE  POWERS. 

80.  ADMISSION  OP  OFFICERS  TO  PUB- 
I^IC  PLACES. — Ordinance  that  If  keeper  of 
any  place  of  public  resort  refuse  town  mar- 
shal admission  to  same  it  would  be  lawful 
for  him  to  enter,  and  that  any  person  re- 
sisting such  entrance  be  fined  within  cer- 
tain specified  limits  is  constitutional. — Town 
of  Manitou  vs.  Croot  (Colo.  App.  Oct.  10, 
1904),  78  Pac.  Rep.  810. 


81.  ADULTBSlATIOir  OF  FOOD  AR- 
TICLB8  may  be  prohibited  .by  state  In 
exercise  of  its  police  power,  which  may  pro- 
tect people  from  Imposition  or  fraud  in 
sale  of  such  articles. — State  vs.  Campbell. 
64  N.  H.  402,  10  Am.  St.  Rep.  419,  13  Atl. 
Rep.  686. 

AdaltemtloB  of  food  artlelefl. — See  mono- 
sraphie  note  10  Am.  St.  Rep.  423. 

Articlefl  of  food,  BiBniclpal  power  OTer. — 
See  monographic  note  by  Ernest  Watts,  38 
Lb  R.  A.   836. 

82.  Butter. — Le8:islature  may  regulate 
sale  of  an  article  made  in  imitation  of  but- 
ter, and  it  is  reasonable  regulation  to  re- 
quire same  to  be  colored  pink. — State  vs. 
Marshall,  84  N.  H.  549,  15  Atl.  Rep.  210. 

Act  to  prevent  deception  In  aale  of  rcae- 
▼ated  butter  and  to  lieense  manvfaetmrers 
and  dealers  In  same.  —  See  HEN^riHG^ 
GBNERAL  LA'WS  p.   98. 

83.  Milk — Food  of  cowa. — Supplying  milk 
from  cow  fed  in  whole  or  in  part  by  still 
slops  or  other  food  calculated  to  render 
milk  unwholesome  or  unsuitable  for  human 
food,  or  feeding  such  food  to  any  cow,  may 
be  prohibited  by  ordinance  as  necessary  or 
expedient  for  preservation  of  public  health. 
— ^Johnson  vs.  Simonton,  43  Cal.   242,  249. 

ResnlatlnK  or  prohlbltlnir  sale  of  adal- 
terated  mlUc. — See  monographic  note  51  Am. 
Rep.    347. 

84.  Oleomarsarlne. — The  manufacture  of 
oleomargarine,  or  imitation  butter,  may  be 
suppressed  or  regulated  by  state  in  exer- 
cise of  its  police  power  to  preserve  public 
health,  if  injurious,  and  whether  it  be  in- 
jurious or  not  or  may  be  made  in  such  way 
or  with  such  skill  and  secrecy  as  to  baffle 
ordinary  inspection,  are  questions  of  fact 
and  public  policy  which  belong:  to  legisla- 
tive department  to  determine.  If  statute 
places  under  same  restriction  and  subjects 
to  like  penalties  and  burdens  all  who 
manufacture  and  sell,  or  offer  for  sale, 
articles  embraced  by  Us  prohibitions.  It  la 
not  repugnant  to  clause  of  fourteenth 
amendment  forbidding  denial  by  state  to 
any  person  within  Its  Jurisdiction  of  equal 
protection  of  laws,  and  fact  that  statute 
works  hardship  or  causes  large  pecuniary 
loss  to  certain  persons  engaged  In  business 
cannot  render  It  void. — Powell  vs.  Common- 
wealth. 127  U.  S.  878.  bk.  32  L.  ed.  258.  3 
Sup.  Ct.  Rep.  992,  1267. 

85.  AM USKMBNT— Refusal  of  adraissloa 
to  place  of. — Statute  of  March  23,  1898,  pro- 
viding that  it  shall  be  unlawful  to  refuse 
admission  to  any  opera-house,  theater, 
race-course,  etc.,  to  any  person  over  age  of 
twenty-one  years  who  presents  ticket  of 
admission  acquired  by  purchase  and  de- 
mands admittance,  provided  he  be  not  under 
influence  of  liquor,  or  person  of  lewd  or 
immoral  character,  is  valid  as  an  exercise 
of  police  power  of  state  and  of  municipali- 
ties to  regulate  business  of  quasi-public 
character.  —  Qreenberg  vs.  Western  Turf 
Assoc,  140  Cal.  857,  860,  78  Pac.  Rep.  1050. 

88.  ANIMAL  FBSTS — Re^ulrlns  dcetrae- 
tlon  of. — Ordinance  requiring  all  occupants 
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of  land  'vrithin  county  to,  within  ninety 
days,  exterminate  and  destroy  grround- 
squlrrels  on  their  respective  lands  and 
thereafter  to  keep  said  lands  free  and  clear 
therefrom  is  not  police  or  sanitary  regrula- 
tion,  not  being  Intended  to  preserve  peace 
and  quiet  of  county  or  to  prevent  use  of 
one's  property  to  injury  of  another  or  for 
protection  of  lives,  limbs,  or  comfort,  or  to 
prevent  propagation  or  spread  of  disease.— 
Ex  parte  Hodgres,  87  Ce.l«  162»  166,  25  Paa 
Rep.  277. 

87.  ANIMALS. — ^The  keeping  of  animal* 
within  limits  of  municipality  is  proper  sub- 
ject for  police  regulation. — ^Town  of  Dar- 
lington vs.  Ward,  48  a  C.  670,  86  S.  E.  Reix 
906,  38  L..  R.  A.  826. 

See  monogrraphic  note  by  Ernest  Watts, 
38  Ia  R.  A.  882. 

A«etlons  and  avettoneera.  —  See  post 
II 8884-8824. 

88.  AUT01II0BII.es — ^Rmmlns  of  on  eer* 
tafai  public  roads  may  be  prohibited  and 
their  use  in  other  respects  regulated  by 
supervisors  of  county,  which  may  also  pro- 
hibit running  of  automobiles  between  hours 
of  sunset  and  sunrise,  and  an  ordinance  so 
providing  cannot  be  said  by  court  to  be  an 
unreasonable  police  regulation. — ^Bx  parte 
Berry  (Cal.  Aug.  10,  1906),  82  Pac  Rep.  44. 

80.  BOARDING  AND  liODOINO  HOF8E 
KEEPERS  may  be  required  to  make  known 
to  officers  names  of  their  boarders  and 
lodgers  subject  to  poll-tax,  as  part  of  an 
ordinance  framed  to  require  performance  of 
labor  or  payment  of  money  for  improve- 
ments of  city's  streets,  Is  valid. — City  of  To- 
peka  vs.  Boutwell,  63  Kan.  20,  86  Pac.  Rep. 
819.  27  lu  R.  A.   693. 

Bicycles. — See  par.   221  this  note. 

WK  BII^L-BOARDS — Height  of,  or  other 
structures,  for  purpose  of  advertising,  may 
be  regulated  by  city  ordinance,  and  limita- 
tion thereof  to  six  feet  above  sidewalk, 
street,  or  ground  where  same  is  erected, 
is  not  so  unreasonable  as  to  warrant  court 
In  declaring  ordinance  void. — In  re  Wilshire, 
103  Fed.  Rep.  620. 

BOl-boards. — See  pars.  80,  222  this  note. 

n.     BILI.IARD     AND     POOL     TABl.ES«— 

Authority  to  suppress  billiard  tables  Justi- 
fies an  ordinance  suppressing  pool  tables, 
especially  when  at  time  of  enactment  of 
statute  billiard  and  pool  tables  were  sub- 
stantially the  same. — City  of  Clearwater 
vs.  Bowman  (Kan.  Oct.  7,  1905),  82  Pac  Rep. 
526. 

n.    BRICK   AND   LIME    KILNS    are   not 

nuisances  per  se,  but  they  may  become  so 
in  thickly  populated  places  and  are  then 
subject  to  regrulation  under  police  power  of 
state  or  municipality. — State  ex  rel.  Hors- 
kottle  vs.  St.  Louis  B.  of  H.,  16  Mo.  App.  8; 
Heynolds  vs.  Schultz,  84  How.  Pr.  (N.  T.) 
147. 

Btiek  and  lime  kilns — Bfanlclpal  power 
ov«r. —  See  monographic  note  by  Ernest 
Watts,  88  L.  R.  A.  664. 

Burtau, — See  post  SI  8106-8111  and  notes. 


•8.  BUTCHERS  AND  THEIR  BUSINESS 
MAY  BE  REGULATED  and  licensed  by  city 
under  legislative  authority  so  to  do,  but 
power  must  be  exercised  by  council  of  city, 
and  cannot  be  delegated  to  one  or  more 
individuals  authorized  to  grant  or  refuse 
license  at  their  mere  whim,  unrestrained 
and  unrestricted  by  any  rules  or  provisions 
in  reference  to  execution  of  authority.— 
Walsh  vs.  City  of  Denver,  11  Colo.  App.  623, 
68  Pac.  Rep.  468. 

Buildings. — See  post  |  8886  and  note  pars. 
6,  6. 

04.  CARPET-BEATING — By  steam  power 
within  city  limits  may  be  regulated  under 
constitutional  right  of  municipality  to 
regulate  local  police  and  sanitary  matters. 
— Ex  parte  Lacey,  108  Cal.  326-328,  41  Am. 
St.  Rep.  93.  41  Pac.  Rep.  411,  38  L-  R.  A.  640. 

8B.  CHILDREN'S  HEALTH  AND  MOR« 
ALS  Should  be  protected,  and  if  the  state 
deem  employment  of  children  in  public  ex- 
hibitions is  harmful,  it  may  prohibit  It  in 
exercise  of  its  police  power,  and  such  pro- 
hibition does  not  violate  any  of  constitu- 
tional rights  of  child  or  of  its  parent. — 
People  vs.  Ewer,  19  N.  T.  Supp.  988,  47  N.  T. 
St.  Rep.  601. 

M.  COMMERCE.  —  Floating  logs  down 
stream  from  an  adjoining  state  into  this 
state  cannot  be  subjected  to  a  toll.  Such 
is  not  police  regulation,  but  rather  regula- 
tion of  interstate  commerce,  and  void.— 
Carson  River  I*  Co.  vs.  Patterson,  88  Cal, 
884.   840. 

Police  power  of  states  as  to  eommeree — 
May  regulate  Internal  commerce.  —  See 
monographic  note  6  L.  R.  A.  669. 

Po'wer  of  congress  to  regnlate  eommeree. 
— See  monographic  note  6  L.  R.  A.  679. 

97.  Transportation  of  passengers  by  sea 
Is  branch  of  commerce,  and  therefore  under 
authority  of  federal  government,  and  tax 
not  upon  persons  or  property  within  Juris- 
diction of  state,  but  upon  contract  for  pas- 
sage, or  a  tax  for  passage,  is  void. — People 
vs.  Raymond.  84  Cal.  492,  602. 

96.  CONTAGIOUS  DISEASES.--Clty  ordi- 
nance requiring  removal  of  all  persons 
affected  with  contagious  diseases  to  point 
outside  city  limits  is  valid  exercise  of 
police  power. — Aaron  vs.  Broiles,  64  Tex. 
316,  68  Am.  Rep.  764. 

99.  COWS  —  Keeping  more  than  two 
within  city  limits  may  be  prohibited  by 
ordinance  of  city  enacted  In  pursuance  of 
Its  authority  to  regulate  it  own  police  and 
sanitary  matters. — ^In  re  Linehan,  72  Cal. 
114,  116.  18  Pac.  Rep.  170. 

100.  CARRYING  OF  CONCEALED 
WEAPONS  may  be  prohibited  by  ordinance 
of  city  enacted  under  Its  authority  to  pass 
police  regulations. — Ex  parte  Cheney,  90 
Cal.  617.  621,   27  Pac.  Rep.  486. 

As  to  regulating  carrying  of  concealed 
weapons,  see  note  KERR'S  OTC  PBIN. 
CODE  pp.  448,  444. 

101.  Law  prohibiting  carrying  of  con- 
cealed weapon  is  valid  as  police  regulation. 
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and  not  in  conflict  with  any  provision  of 
United  States  constitution. — ^Walburn  vs. 
Territory,  9  Okla.  23,  59  Paa  Rep.  972. 

CoBstltntlonality  of  ordlaamcca  prohibit- 
Ins  carrylns  coaeealed  weapons. — See  mono- 
graphic note   25  Am.   Rep.   661. 

Cemeteries. — See  post  ||  8106-8111  and 
notes. 

Drains  and  drainage  —  Maalelpal  power 
over. — See  monogrraphic  note  by  Ernest 
Watts,  38  Ll  R.  A.  319. 

102.  CHINESE,  REMOVAIi  OF.  —  Ordi- 
nance provIdinfiT  that  certain  aliens, 
Chinese,  resident  within  city,  remove  from 
portion  thereof  occupied  by  them  into  otiier 
portions  set  apart  for  such  purposes,  cannot 
be  sustained  as  an  exercise  of  police  power 
vested  in  city. — In  re  Lee  Slnir.  48  Fed.  Rep. 
869,   361. 

103.  Employment  of  Chinese  by  corpora- 
tion may  not  be  prohibited  by  state  as  an 
exercise  of  Its  police  power,  such  prohibi- 
tion beinff  contrary  to  laws  and  treaties  of 
United  States. — In  re  Parrott,  1  Fed.  Rep. 
481. 

104.  DAIRIES — May    be    re^nlated    by    a 

municipality,  and  feedlnir  of  certain  foods 
to  cows  prohibited. — Johnson  vs.  Simonton, 
43  Cal.  242.  249. 

108.     DEAD   ANIMALS,   REMOVAL   OF. — 

Exclusive  right  to  remove  dead  animals 
from  city  may  be  (granted  by  ordinance  as 
valid  exerulse  of  police  power,  and  is  not 
open  to  objection  as  creating:  monopoly  or 
depriving:  persons  of  their  property  without 
due  process  of  law,  provision  belngr  made 
that  owners  of  such  dead  animals  mitfht 
themselves  remove  same  within  twelve 
hours  after  death. — ^National  F.  Co.  va  Lam- 
bert,  48   Fed.   Rep.   468. 

100.  Exeluslve  right  to  remove  all  dead 
animals  not  killed  for  food,  for  certain 
period  of  time,  may  be  panted  by  munici- 
pality in  exercise  of  its  police  power. — ^Al- 
pers  vs.  San  Francisco,  32  Fed.  Rep.   603. 

Dead  anlmalsy  mnnldpal  potrer  o^rer.^- 
See  monographic  note  by  Ernest  Watts,  88 
L.  R.  A.  880. 

107.  DESTRUCTION  OF  PROPERTY  UN- 
LAWFULLY USED.  —  Provision  that  all 
nets.  flshln§c  tackle,  boats,  etc.,  used  In 
catching:  or  taking:  flsh  in  violation  of  law 
be  forfeited  and  seized  and  destroyed  or 
sold  at  public  auction  by  peace  officer  is 
void  as  causing:  deprivation  of  property 
without  due  process  of  law. — Hey  Sing: 
leck  vs.  Anderson,  67  Cal.  261,  253,  40  Am, 
Rep.   115. 

108.  Destmetlon  and  conflacatlon  of 
property  used  in  manufacture  of  liquors 
contrary  to  law  may  be  provided  for  by 
legrislature  in  exercise  of  its  police  power.^> 
Kidd  vs.  Pearson.  128  U.  B.  1,  bk.  32  L.  ed. 
346,  9  Sup.  CL  Rep.  8. 

100.  DISCHARGING  FIREARMS  wlthlll 
limits  of  municipality  may  be  prohibited  by 
ordinance.  —  City  of  Cottonwood  Falls  va. 
Smith.  38  Kan.  401,  18  Pac.  Rep.  678. 


110.  DRAINS  AND  DRAINAGE^— A  mu- 
nicipal government  has  no  rig:ht  to  maintain 
nuisance  dang:erou8  to  life  and  health,  such 
as  "manholes"  in  a  drain  or  sewer  situated 
in  a  street,  which  emits  poisonous  8:ases 
through  perforated  covera — 'Atlanta  vs. 
Wamock,  91  Oa.  210,  44  Am.  St.  Rep.  17, 
18  S.  E.  Rep.  136,  28  L.  R.  A.  801. 

111.  ELECTRIC  'WIRES — Snspenafon  ef 
<rver  or  npon  roofs  of  bnUdlngs,  etc.,  may  be 
prohibited  by  ordinance,  as  within  power 
of  city  to  preserve  peace  and  safety  of 
society  and  of  its  inhabitants.  —  Electric 
Imp.  Co.  vs.  San  Francisco,  46  Fed.  Rep. 
693,   18  L.  R.  A.  181. 

Eleetrlelty,  steam,  and  expIoslTeti — Mn- 
nlelpal  control  over. — See  monographic  note 
by  Ernest  Watts,  88  L.  R.  A.  306. 

113.  EMPLOYMENT  AGENTS  —  Repdat- 
Iny  compensation. — ^Act  prohibiting  employ- 
ment agent  to  receive  for  registration  or 
assistance  any  money  or  consideration  of 
value  in  excess  of  ten  per  cent  of  amount 
prospectively  to  be  earned  during  first 
month  of  employment  is  not  proper  police 
reg:ulation  and  is  void  as  limiting  right  of 
contract  in  business  not  only  innocent  but 
beneficial,  and  in  preventing  pursuit  of  law- 
ful calling  not  encroaching  on  rights  of 
others,  and  depriving  employment  agent  of 
his  property,  that  is,  service  he  renders  in 
obtaining  employment  for  those  seeking  It 

i^^— Ex  parte  Dickey,  144  Cal.  234,  240,  77  Pac 
Rep.  924. 

lis.  Epidemics. — ^Municipalities  have  in- 
herent power  to  provide  for  care  of  Indi- 
gent sick  in  time  of  epidemics,  independent 
of  any  statutory  provisions  on  subject- 
Thomas  vs.  Mason,  89  W.  Va.  628.  20  S.  B. 
Rep.  680.  26  L.  R.  A.  727. 

Especial  powers  and  Ilal»llltles  of  mnnlH- 
palltles  In  time  of  epldemlp*. — See  mono- 
graphic note  by  R.  A.  Rich,  26  Ll  R.  A.  727. 

114.  FERTILIZERS— Regulation  of  msis- 
vfactnre  of. — The  manufacture  of  animal 
matter  into  fertiliser  cannot  be  Justified 
by  prescription,  and  charter  of  corporation 
authorizing  such  manufacture  is  not  con- 
tract 8:uaranteeing  in  locality  originally 
selected  exemption  from  exercise  of  police 
power  of  state  or  municipality. — ^North- 
western F.  Co.  vs.  Village  of  Hyde  Park. 
97  U.  S.  669.  bk.  24  L.  ed.  1038. 

FerttUsersi  mnnldpal  power  over.  —  See 
monographic  note  by  Ernest  Watts.  88  L. 
R.   A.   663. 

Fires  and  Are  departments.  —  See  post 
193336-3346. 

115.  Mannfactnre  of  animal  matter  late 
fertlllaers  may  be  regulated  or  prohibited 
by  state  or  municipality  In  exercise  of  its 
police  power. — Northwestern  F.  Co.  va  Vil- 
lage of  Hyde  Park,  97  U.  S.  669.  bk.  24  L  ed. 
1086. 

lie.  FRUIT  PESTS  MAT  BE  SUF- 
PRESSED  and  destroyed  and  fruit  and  fruit 
trees  destroyed  under  provisions  of  statute 
properly  enacted  as  police  regulation.— 
County  of  Los  Anireles  vs.  Slpaneer,  IM  CsL 
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«70.  678,  77  Am.  St.  Rep.  217,  69  Pac.  Rep. 
20S;  Ex  parte  Hayden  (Cal.  Sept.  6.  1905), 
12  Pac  Rep.  816. 

117.  GAS  FACTORIES  cannot  be  pro- 
hibited by  municipality,  thousb  it  may 
regulate  manufacture  and  place  thereof, 
bat  ordinance  of  county  prohibiting:  gas- 
works within  sparsely  settled  district  which 
will  have  effect  to  deprive  one  of  use  of 
works  already  erected  and  conducted  in 
safe  manner  and  free  from  any  dangrer  to 
inhabitants  is  void  as  being:  unreasonable 
and  oppressive. — In  re  Smith,  148  Cal.  368, 
S73.  77  Pac.  Rep.  180. 

118.  RernlattoB  of.  —  The  erection  and 
maintenance  of  gasworks  is  lawful  busi- 
ness pursuit  and  one  essential  to  welfare 
and  comfort  of  community,  but  Its  prosecu- 
tion requires  use  of  materials  of  such  char- 
acter, and  such  construction  and  mainten- 
ance of  works  as  not  to  be  dangerous  or 
offensive  when  carried  on  within  thickly 
populated  parts  of  city,  and  such  rlgrhts  are 
consequently  Justly  subject  to  regulation 
in  such  manner  as  to  protect  public  health 
and  safety.  While  every  intendment  is  to 
be  made  uniform  of  lawfulness  of  exercise 
of  municipal  povrer  making  regulations  to 
promote  public  health  and  safety,  it  is 
not  province  of  courts  except  in  clear  cases 
to  interfere  vrith  exercise  of  powers  reposed 
by  law  in  municipal  corporations  for  pro- 
tection of  legal  rights  and  health  and  wel- 
fare of  people  in  community.  But  notwith- 
standing this  general  rule  of  law,  it  is  now 
fairly  well  settled  by  decisions  of  this  court 
that  municipal  by-laws  and  ordinances  and 
even  legislative  enactment  undertaking  to 
regulate  useful  business  enterprises  are 
subject  to  investigation  in  courts,  with 
view  to  determine  whether  lavr  or  ordi- 
nance Is  lawful  exercise  of  police  power  or 
whether  under  guise  of  enforcing  police 
regulations  there  has  been  an  unwarranted 
and  arbitrary  interference  with  constitu- 
tional rights  to  carry  on  lawful  business, 
to  make  contracts,  or  to  use  or  enjoy  prop- 
erty. Ordinance  enacted  late  In  Augrust  fix- 
ing limits  of  city  within  which  gas  works 
might  be  maintained,  amended  in  November, 
without  changed  conditions  or  adequate 
reason,  by  changing  territory  within  which 
works  might  be  maintained,  is  unreasonable 
and  void  as  to  one  who  had  in  mean  time 
commenced  erection  of  works  under  per- 
mission of  fire  commissioners  of  city  grrant- 
ed  pursuant  to  ordinances  thereof  within 
district  allowed  by  ordinance,  but  prohib- 
ited by  amended  ordinance,  as  being  an 
unwarranted  interference  with  rights  of 
property  and  to  conduct  business,  and  arbl- 

•  trary  and  discriminatory  exercise  of  police 
power  which  amounts  to  taking  of  property 
without  due  process  of  law  and  an  impair- 
ment of  property  rights  protected  by  four- 
teenth amendment  to  federal  constitution. 
— ^Dobbins  vs.  Los  Angeles,  196  U.  S.  223, 
bk.  49  U  ed.  169,  26  Sup.  Ct.  Rep.  18. 

lit.    Prokibliloa.— Ordinance    prohibiting 
erection  or  maintenance  of  gasworks  with- 


in certain  parts  of  city,  and  making  viola- 
tion thereof  misdemeanor,  subsequently 
amended  by  changing  limits  of  district,  is 
not  void  as  to  one  who  was  engaged  in 
erecting  of  gasworks  within  territory  pro- 
hibited by  second  ordinance,  as  violative  of 
fourteenth  amendment  of  federal  constitu- 
tion and  of  guaranties  of  state  and  federal 
constitutions  of  enjoyment  of  property  or 
vested  rights  and  equal  protection  of  law. 
Fact  that  prior  to  enactment  of  second  or- 
dinance plaintiff  had  commenced  erection 
of  her  gasworks  and  invested  large  sums 
of  money  therein  under  permit  of  fire  com- 
missioners in  pursuance  of  fire  and  building 
ordinance  of  city,  does  not  make  ordinance 
invalid  as  an  unwarranted  interference 
with  enjoyment  of  property  and  impairment 
of  obligation  of  contract,  etc.  There  was 
nothing  in  this  permit  which  took  away 
from  city  police  power,  afterwards  exer- 
cised, and  city  could  not  thus  estop  itself 
from  making  and  enforcing  proper  police 
regrulatlons,  nor  does  hardship  which  must 
fall  upon  plaintiff  alter  case. — Dobbins  vs. 
Los  Angeles,  139  Cal.  179,  182.  188,  186,  96 
Am.  St.  Rep.  95.  72  Pac.  Rep.  970,  reversed 
by  U.  S.  Sup.  Ct,  196  U.  S.  228,  bk.  49  L.  ed. 
169,  26  Sup.  Ct.  Rep.  18. 

120.  GA8-PIPE3S.  —  Laying  of  in  streets 
cannot  be  absolutely  prohibited  by  city  or- 
dinance.— In  re  Johnson,  137  Cal.  116,  122, 
69  Pac.  Rep.   978. 

121.  GAS  RATBS  MAT  BB  RBGULATBD 
by  statute,  and  legislature  may  delegate 
authority  to  municipal  corporations.  In  ab- 
sence of  any  constitutional  inhibition,  mu- 
nicipal corporations  with  power  to  make 
and  enforce  local  police  and  sanitary  regu- 
lations, either  by  grant  from  legislature  or 
by  constitutional  provision,  may  adopt  and 
enforce  within  their  local  limits  ordinances 
as  to  the  establishment  of  gas  rates  and 
infliction  of  penalties  to  same  extent  as 
legislature  is  competent  to  enact  for  state 
at   large. — Dennlnger  vs.   Recorder's   Court. 

145  Cal.  629,  681.  79  Pac.  Rep.  864. 

122.  Regulation  of  gas  rates  Is  expressly 
conferred  on  cities  by  9  19  of  art.  XI  Const. 
1879,  and  this  section  of  constitution  is 
self-executing  notwithstanding  that  |  S3  of 
art.  rv  of  constitution  provides  that  legis- 
lature shall  pass  laws  for  regulation  and 
limitation  of  charges  of  telegraph  and  gas 
corporations,  etc. — Dennlnger  vs.  Recorder's 
Court,  146  Cal.  629,  682,  636,  i9  Pac.  Rep. 
S64. 

123.  Power  to  regulate  gas  factories, 
laying  of  pipes,  etc.,  does  not  confer  upon 
municipality  power  to  fix  rates  to  be 
charged  for  gas,  and  In  absence  of  express 
authority,  municipality  has  no  such  power. 
— ^Mills  vs.  Chicago,  127  Fed.  Rep.  731. 

124.  Ordinance  regulating  gas  rates  may 
provide  fine  or  imprisonment  for  violation 
thereof.  —  Dannlnger   vs.    Recorder's   Court, 

146  Cal.  629,  637.   79  Pac.  Rep.   364. 

125.  GAMBLING — Conflict    between    ordl- 
nanee  and  statnte. — ^Visiting  gambllng-hoti8« 
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may  be  made  mUdemeanor  hj  ordinance, 
and  such  ordinance  does  not  conflict  with 
greneral  law  because  greneral  statute  upon 
subject  fails  to  make  act  an  offense.  If 
leg-lslature  In  future  legislate  upon  subject, 
both  statute  then  passed  and  ordinance  may 
stand  together. — Ex  parte  Chin  Yan,  60  Cal. 
78,  82. 

136.  License — Effect  of. — License  to  con- 
duct gramblinfiT  grames  is  mere  permit,  and 
not  contract,  nor  does  it  convey  any  vested 
rigrht.  It  is  issued  in  exercise  of  police 
power  of  state,  and  may  be  modified,  re- 
voked, or  continued  at  its  pleasure.  Stat- 
utes under  which  licenses  have  been 
grranted  may  be  repealed,  and  such  repeal 
is  not  violation  of  constitutional  provision 
forbidding:  enactment  of  laws  Irapalrlngr 
obllgration  of  contracts,  nor  does  it  deprive 
licensee  of  his  property  without  due  process 
of  law. — Littleton  vs.  Burgress  (Wyo.  Nov. 
28,  1905).  82  Pac.  Rep.   864. 

127.  Maintaining  place  for.  —  Ordinance 
making:  it  unlawful  for  any  person  to  ex- 
hibit or  expose  to  view  in  any  barricaded 
house  or  room  or  In  any  place  built  or  pro- 
tected in  manner  to  make  it  dlfllcult  of 
access  or  lng:ress  to  police  ofl!lcers,  when 
three  or  more  persons  are  present,  any 
cards,  dice,  dominoes,  fan-tan  table  or  lay- 
out, or  any  part  of  such  layout  or  any 
grambling:  Instrument  whatsoever,  and  also 
maklnsr  it  unlawful  for  any  person  to  visit 
such  resort.  Is  not  void  because  state  law 
has  made  like  provision.  The  ordinance 
being-  merely  in  furtherance  of  state  policy 
upon  subject,  comes  within  rule  that  In 
exercise  of  its  police  power  municipality 
may  pass  any  ordinance  In  furtherance  of 
avowed  g:eneral  policy  of  national  and  state 
government. — In  matter  of  Ah  Cheung,  136 
Cal.  678.  680.  69  Pac.  Rep.  492. 

12^  May  be  prohibited. — That  gambling 
Is  demoralizing  In  Its  tendency  and  there- 
fore an  evil  which  law  may  rightfully  sup- 
press is  no  longer  an  open  question.  Or- 
dinances prohibiting:  selling  of  pools  on 
horse-races  is  valid  as  police  reg:ulatIon. — 
Ex  parte  Tuttle,  91  Cal.  589.  591,  27  Pac. 
Rep.  983. 

129.  Prohibition  of  any  game  played 
with  cards,  dice,  or  any  device  for  money 
may  be  made  by  a  city  ordinance,  and  fact 
that  such  ordinance  Includes  all  gambling 
games  denounced  by  general  statute,  and 
much  more,  does  not  render  it  void. — In  re 
Murphy,  128  Cal.  29,  30,  60  Pac.  Rep.   465. 

130.  Gambling  and  gambling  games  may 
be  prohibited  by  legislature  In  exercise  of 
Us  police  power. — People  vs.  Beatty,  14  Cal. 
566,  673. 

131.  Vlaltlnir  Kambllns  place  may  be  pro- 
hibited by  ordinance. — Ex  parte  Lane,  76 
Cal.  587,  588.  18  Pac.  Rep.  677;  Ah  Hoy  vs. 
Spencer,  23  Oreg.  89,  31  Pac.  Rep.  220. 

182.  game:  —  Shipment  of. — Game  law- 
fully taken  in  one  county  cannot  by  county 
ordinance  be  forbidden  shipment  out  of 
county.     Such  ordinance  is  an  unreasonable 


interference  of  rigrht  of  private  property 
and  an  unnecessary  restraint  of  trade.  It 
cannot  be  sustained  as  police  regulation. — 
Ex  parte  Knapp,  127  Cal.  101,  102,  69  Pac. 
Rep.  816. 

ISS.     Sale  of  ».aMe,  whether  killed  within 
or   without    state,    may   be   prohibited,    al- 
though such  prohibition  may.  as  necessary 
sequence,  so  control  and  limit  use  or  enjoy- 
ment of  private  property  of  certain  individ- 
uals in  said  game  to  such  an  extent  as  to 
amount  to  its  destruction. — Ex  parte  Maier, 
103    Cal.    476,    483,   42   Am.   St.   Rep.    129,  87 
Pac.   Rep.   402;   Ex  parte  Kennke,   186  CaL 
527,  528,  89  Am.  St  Rep.  177,  69  Pac.  Rep. 
261. 

Game    laws.  —  See    monog:raphic    note    42 
Am.  St.  Rep.  138. 

184.     GARBAGK— Removal   l»r   eity.— City 

may  itself  provide  for  removal  of  garbage 
and  waste  matter  and  impose  therefor  a 
small  fee  upon  householders-  and  proprie- 
tors of  other  places  from  which  same  ie 
removed  and  also  for  g:atherlng  and  reduc- 
tion of  such  garbage  and  waste  matter, 
and  such  ordinance  is  not  void  as  having 
an  ununiform  operation  by  reason  of  fact 
that  it  Axes  different  charrges  for  different 
classes  of  houses  and  business  placea  Sec- 
tion 11  of  art.  I  of  Constitution,  which 
provides  that  all  laws  of  general  nature 
shall  have  uniform  operation  has  no  appli- 
cation to  ordinances  of  city  enacted  in  ex- 
ercise of  its  police  power. — Ex  parte  Zhl- 
zhuzza  (Cal.  July  18,  1905),  81  Pac.  Rep. 
955. 

13S.  Same. — City  aeavenser  n&ay  be  pnn 
Tided  for  by  ordinance,  which  may  also 
provide  that  no  other  person  shall  do  scav- 
enger work  without  license  therefor,  by  a 
municipality  in  exercise  of  its  police  power 
for  protection  of  health  and  safety  and 
comfort  of  its  inhabitants. — City  of  Ouray 
vs.  Corson,  14  Colo.  App.  845,  59  Pac.  Rep. 
876. 

1841.  Exclusive  right  to  vemore. — Re- 
moval and  disposition  of  garbag-e  and  refuse 
matter  of  city  is  subject  to  regulation  by 
legislative  body  thereof  in  exercise  of  its 
police  power,  and  ordinance  8:ranting  fran- 
chise for  exclusive  right  to  dispose  of  such 
garbage  is  valid. — California  R.  Co.  vs.  San- 
itary R.  W..  126  Fed.  Rep.  29,  86,  61  C  C 
A.  91. 

187.  Liability  of  city.  —  Collection  of 
refuse  or  waste  material  of  city  and  deposit 
thereof  in  suitable  localities  by  or  under 
direction  of  its  agents  or  representatives  Is 
proper  muncipal  function.  Maintenance  o* 
public  dump  is  not  in  itself  nuisance.  The 
gathering  and  deposit  of  refuse  of  city  is 
one  of  local  or  corporate  nature,  and  al-  ' 
though  it  appertains  to  sanitation  and  gren- 
eral public  health,  it  does  not  relate  to 
function  of  government,  for  in  almost  all 
affairs  of  purely  local  concern  some  In- 
direct relation  may  be  traced  to  matter  of 
health,  safety,  or  .other  subject  of  govern- 
mental cognizance,  and  duty  being  one  of 
local  or  corporate  character,  city  is  liable 
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for  fire  orlgrinatin^  In  dump  through  negrll- 
«ence  of  its  representatives  and  spreading 
to  and  deatroyinsT  property  of  an  individual. 
— City  of  Denver  vs.  Porter,  126  Fed.  Rep. 
£88.  61  C.  C.  A.  168. 

13&    Public     damps. — Dumping*     of     dirt, 
rubbish,    garbage,     etc.,     upon    any    public 

street  or  ground,  or  upon  any  private  prem- 
ises or  anywnere  except  in  such  place  as 
may   be    designated    by    superintendent    of 

streets  may  be  prohibited  by  ordinance,  and 

svLch  ordinance  is  proper  exercise  of  police 

power  vested  in  city,  and  not  unreasonable 

or  opposed  to  constitution. — Ex  parte  Casi- 

nello,  62  Cal.  538.  641. 

ResMTval   of   fflltk,   nmnlelpal   poiver  over. 

— See  monographic   note   by  Ernest  Watts, 

38  U  R.  A.  314. 

Mvalcipal    poiver    over    the    removal    of 

gwrbage,    etc.  —  See    monographic    note    by 

Ernest  Watts,  39  L.  R.  A.  663. 

Power  of  cities  to  create  monopolies  for 

the  removal    of  garbage  and   boxIoiui  siib- 

atances. — See  monographic  note  97  Adel  St. 

Rep.   688. 

ISa.     HORTICULTURB,    MAY    PROTECT. 

— ^Act  of  1881  to  protect  and  promote  horti- 
cultural Interest  of  state,  and  acts  manda- 
tory thereof,  providing  for  the  appointment 
by  board  of  supervisors  in  any  county  of 
horticultural  commission  of  three  members, 
defining  their  duty,  etc.,  and  making  ex- 
pense of  removing  or  abating  Insect  pests 
or  nuisances  from  any  property  infested 
thereby,  lien  on  property  or  premises  from 
which  said  nuisance  has  been  abated,  is 
constitutional  and  valid  police  regulation. 
— Los  Angeles  Co.  vs.  Spencer,  126  Cal.  670, 
672,  77  Am.  St.  Rep.  217,  69  Pac.  Rep. 
202. 

140.  HOTEIi  RUNNERS— Regnlatioii  of. 
— Ordinance  providing  that  hotel  runners, 
stage  and  omnibus  drivers,  hackmen  and 
expressmen  plying  their  respective  voca- 
tions at  any  passenger  depot  In  city  on  ar- 
rival and  departure  of  trains,  should  occupy 
no  part  of  depot  grrounds  or  premises  ex- 
cepting that  portion  designated  by  station 
agent  of  such  depot  is  valid  as  police  regru- 
lation  to  promote  convenience  of  traveling 
public  and  to  prevent  disorder  at  railway 
stations.  —  City  of  Colorado  Springs  vs. 
Smith,  19  Colo.  654,  86  Pac.  Rep.  540. 

141.  INSANE  ASYLUMS— Private  asylnnui 
for  lasaae  may  be  regulated  by  ordinance  of 
county  as  part  of  its  police  power,  but  8uc^ 
ordinance  must  be  reasonable,  and  not  such 
as  to  amount  to  prohibition  of  carrying  on 
business. — Ex  parte  Whitewell,  98  Cal.  73, 
81,  88  Am.  St.  Rep.  152,  32  Paa  Rep.  870, 
19  L.  R.  A.   727. 

142.  IMPOUNDING  ANIMALS  RUNNING 
.*T  LARGE. — Ordinance  providing  for  im- 
pounding and  sale  of  stock  running  at  large 
within  an  incorporated  city  or  town  is  valid 
txerclse  of  police  power,  and  does  not  con- 
flict with  provisions  of  constitution  that  no 
person  shall  be  deprived  of  his  property 
•^Mthout  due  process  of  law. — Wilson  vs. 
J^oyers,    5     Wash.     803,     32    Pac.     Rep.     90. 
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See  Brophy  vs.  Hyatt,  10  Colo.  228,  16  Pao. 
Rep.  899. 

143.  Dogs  nuAing  at  large  may,  under 
city  ordinance,  be  taken  and  destroyed 
without  Judicial  proceedings  where  their 
owners  have  failed  to  register  or  tag  them 
as  provided  by  an  ordinance. — Jenkins  vs. 
Ballantyne,  8  Utah  246,  30  Pac.  Rep.  760. 

144.  Statutes  and  ordinances  regulating, 
restricting,  or  prohibiting  running  at  large 
of  dogs  in  city,  although  dogs  are  unques- 
tionably property,  and  providing  that  own- 
ers, keepers,  or  harborers  of  dogs  in  cities 
be  required  to  register  same  and  pay  regis- 
tration fee  therefor,  and  that  dogs  in  cities 
may  be  classified,  and  owners,  keepers,  or 
harborers  thereof  be  required  to  register 
all  dogs  of  one  class  and  not  dogs  of  an- 
other class  and  to  pay  greater  registration 
fee  for  dogs  of  one  class  than  for  those  ot 
another  class,  and  that  such  owners,  keep- 
ers or  harborers  of  dogs  may  also  be  re- 
quired to  put  collars  around  necks  of  their 
dogs,  and  that  any  dog  found  running  at 
large  in  city  in  violation  of  statute  or  ordi- 
nance may  be  summarily  destroyed,  are  but 
valid  exercise  of  police  power  and  such 
statutes  are  valid  and  "due  process  of  law," 
and  by  same  no  one  is  denied  "the  equal 
protection  of  the  law." — State  ex  rel.  Curtis 
vs.  City  of  Topeka,  36  Kan.  76,  12  Pac  Rep. 
810. 

Power  of  the  legislature  to  provide  for  a 
summary  sale  and  selsiire  or  destruction  of 
animals.  —  See  monographic  note,  97  Am. 
Dec.  88. 

Impounding  and  disposition  of  animals 
running  at  large  In  public  places.  —  See 
monographic  note  90  Am.  St.  Rep.  211. 

146.  OILS  AND  BURNING  FLUIDS— In- 
spection of. — In  the  exercise  of  its  police 
power,  state  may  regulate  and  provide  for 
inspection  of  oils  and  fluids  used  for  il- 
luminating purposes. — Patterson  vs.  Com- 
monwealth, 97  U.  S.  601.  bk.  24  L.  ed.  1115. 

146.  United  States  patent  upon  burning 
fluid  or  oil  does  not  prohibit  state,  in  exer- 
cise of  its  police  power,  from  prohibiting 
sale  or  use  of  same  within  Its  limits. — 
Patterson  vs.  Commonwealth,  97  U.  S.  501, 
bk.  24  Jj.  ed.  1116. 

147.  IRRIGATION  OF  ARID  LANDS  may 

be  provided  for  by  legislature  by  virtue  of 
its  power  to  care  for  welfare  of  public  and 
to  increase  general  prosperity  and  material 
development  of  state. — In  matter  Madera 
Irr.  Dist.,  92  Cal.  296,  313,  27  Am.  St.  Rep. 
106,  28  Pac.  Rep.  272,  676,  14  L.  R.  A.  755. 

148.  Power  of  legislature  to  compel  local 
improvements  which  in  its  Judgment  will 
promote  health  of  people  and  advance  pub- 
lic good  is  unquestionable.  In  exercise  of 
its  power  it  may  abate  nuisances,  direct 
repair  of  highways,  open  canals  for  Irrigat- 
ing arid  districts,  and  perform  many  other 
similar  acts  for  public  good,  and  all  at  ex- 
pense of  those  who  are  to  be  chiefly  and 
more  immediately  beneflted  by  improvement. 
Hagar  vs.  Board  of  Supervisors,  47  Cal.  222. 
233;  In  matter  Madera  Irr.  Dist.,  92  Cal.  296. 
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811,  27  Am.  St.  Rep.  106,  28  Pac.  Rep.  272, 
675,  14  L.  R.  A«  756. 

149.  Superintendent  of  Irrigation,  with 
power  to  enforce  rights  of  owners  of  ditches 
as  established  by  decrees  of  competent 
courts,  may  be  appointed  by  state  in  exer- 
cise of  its  police  power  to  prevent  personal 
conflicts  by  treating  decrees  rendered  in 
several  courts  as  prima  facie  correct  and 
regulate  distribution  of  water  accordingly 
until  rights  of  parties  can  be  adjudicated.-^ 
Farmers'  I.  D.  Co.  vs.  Agricultural  D.  Co., 
22  Colo.  613,  66  Am.  St.  Rep.  149,  46  Fac. 
Rep.  444. 

150.  JinfK-DE:AL.BRS  and  their  business 
may  be  regulated  by  imposing  license  re* 
quiring  flllng  of  bond  prohibiting  purchases 
from  certain  classes  of  persons.-— City  of 
Grand  Rapids  vs.  Brandy,  106  Mich.  670,  66 
Am.  St.  Rep.  472.  64  N.  W.  Rep.  29,  32  L..  R. 
A.  116. 

Police  power  to  resvlate  tbe  business  of 
Jank-dcalcrs.  —  See  monographic  note  by 
Ernest  Watts,  82  Ij.  R.  A.  120. 

IBl.     liAUNDRIBS — May    be    regulated. — 

Washing  and  ironing  of  clothes  in  public 
laundries  and  wash-houses  is  proper  sub- 
ject for  regulation  by  any  municipality  pos- 
sessed of  ordinary  powers  belonging  to 
such  bodies. — Ex  parte  Moynier,  66  Cal.  88, 
35,  8  Pac.  Rep.  728;  In  matter  Hang  Kie,  69 
Cal.  149,  152,  10  Pac.  Rep.  327;  Barbler  vs. 
Connolly,  118  U.  S.  27,  bk.  28  L.  ed.  928,  5 
Sup.  Ct.  Rep.  357;  Soon  Hlng  vs.  Crowley, 
113  U.  S.  703,  bk.  28  Ll  ed.  1146,  6  Sup.  Ct. 
Rep.   730. 

152.  Regulation  of  laundries  and  pre- 
scribing limitations  of  city  within  which 
they  may  be  conducted,  class  of  building, 
and  hours  of  labor  therein  are  proper  sub- 
jects for  exercise  of  police  power  of  city.— 
In  matter  Tick  Wo,  68  Cal.  294,  299,  58  Am. 
Rep.  12,  9  Pac.  Rep.  139. 

15S.  Balldlngs — Manner  of  construction 
nnd  materials  of  building  in  which  laundry 
is  conducted  may  be  prescribed  by  munici- 
pal ordinance. — Ex  parte  White,  67  Cal.  102, 
7  Pac.  Rep.  186. 

154.  Certiflcates  of  bealtb  ofltcers,  etc. — 
Ordinance  prescribing  limits  of  city  within 
which  business  of  laundry  cannot  be  carried 
on  without  certiflcates  of  health  officer  and 
board  of  flre  wardens,  is  merely  designation 
of  portion  of  city  In  which  precautionary 
measures  against  flre  and  to  secure  proper 
drainage  must  be  taken  for  public  health 
and  safety,  and  is  within  police  power  of 
muncipallty. — Barbler  vs.  Connolly,  113  IT. 
S.  27.  bk.  28  Ii.  ed.  923,  5  Sup.  Ct  Rep.  357. 

155.  Bxclnslon  of  certain  classes. — Ordi- 
nance whose  purpose  and  effect  is  to  ex- 
clude from  conducting  certain  business  cer- 
tain classes  of  persons,  e.  g.  Chinese  in 
laundry  business,  while  permitting  conduct 
of  same  business  by  other  persons,  is  void. 
— Tick  Wo  vs.  Hopkins,  118  IT.  S.  356,  bk. 
80  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064. 

166.  Hoars  of  work  ln« — Ordinance  pro- 
hibiting washing  and  ironing  of  clothes  In 


public  laundries  and  wash-houses  within 
certain  prescribed  limits  of  city  from  ten 
o'clock  at  night  until  six  o'clock  in  the 
morning  following  is  purely  police  regu- 
lation and  within  competency  of  any  mu- 
nicipality possessed  of  ordinary  powers 
belonging  to  such  body. — Barbler  vs.  Con- 
nolly, 118  U.  &  27,  bk.  28  L.  ed.  923,  5  Sup. 
Ct.  Rep.  857;  Soon  Hlng  vs.  Crowley,  118 
U.  S.  703.  bk.  28  L.  ed.  1146,  5  Sup.  Ct.  Rep. 
730. 

157.  Limits  of  territory— Iff  ay  be  Axed.— 

Ordinance  providing  that  public  laundry 
shall  not  be  conducted  within  certain  limits 
of  city  without  certificate  of  health  officer 
and  certificate  of  flre  wardens  is  valid  as 
police  regulation,  and  not  in  violation  of 
fourteenth  amendment  of  federal  constitu- 
tion.— Barbler  vs.  Connolly,  118  U.  S.  27, 
bk.  28  L.  ed.  923,  5  Sup.  Ct.  Rep.  357;  Soon 
Hlng  vs.  Crowley,  113  U.  S.  703.  bk.  28  Lb  ed. 
1145,    6   Sup.   Ct,    Rep.    730. 

158.  Unreasonable  regnlatlons. — Require- 
ment that  person  conducting  laundry  shall 
first  obtain  written  permit  from  board  of 
trustees  of  town  to  establish  and  carry  on 
same  and  that  no  such  permit  shall  be 
granted  except  upon  written  consent  of 
majority  of  real-property  owners  within 
block  In  which  it  is  proposed  to  establish 
laundry  and  also  of  four  blocks  immedi- 
ately surrounding  same,  cannot  be  sustained 
as  a  police  power,  having  no  tendency  to 
promote  public  health  or  In  any  way  to 
secure  public  comfort  or  safety,  and  such 
ordinance  is  unreasonable  and  an  interfer- 
ence with  inalienable  right  to  engage  in 
lawful  occupation  and  with  the  right  of  the 
owner  to  devote  It  to  lawful  purpose. — Ex 
parte  Sing  Lee,  96  Cal.  354,  357,  31  Am.  St. 
Rep.  218,  31  Pac.  Rep.  264,  24  L.  R.  A.  196. 

Laundries,  municipal  power  over. — See 
monographic  note  by  Ernest  Watts.  88  L. 
R.  A.   651. 

159.  LABELING  FRUIT,  ErrC— Statute 
providing  all  fruit  contained  in  boxes,  bar- 
rels, or  packages,  shipped  or  offered  for 
shipment  in  this  state  shall  have  stamped, 
printed,  stenciled,  or  labeled  In  conspicuous 
place  on  outside  statement  designating 
county  and  immediate  locality  In  which 
such  fruit  was  grown  is  void,  as  It  does  not 
appertain  to  public  welfare,  public  health, 
or  public  morals,  and  therefore.  Is  not 
police  regulation  but  an  act  Imposing  oner- 
ous and  unnecessary  burdens  upon  business 
and  property. — Ex  parte  Hayden  (CaL  Sept 
6,  1905).  82  Pac.  Rep.  815. 

160.  LEVEES  along  banks  of  rivers  may 
be  constructed  by  state  in  exercise  of  its 
police  power,  or  by  municipalities  to  which 
this  power  has  been  delegated. — Green  vs. 
Swift,  47  Cal.  536,  589;  De  Baker  vs.  South- 
ern Cal.  R.  Co.,  106  Cal.  257,  288,  46  Am.  St 
Rep.   237,   89  Pac.  Rep.   610. 

Liquor  tralllc. — See  post  f  8381  and  note. 

161.  Livery-stable  is  not  nuisance  per  se 
and  an  ordinance  prohibiting  conducting  of 
livery-stable  in  any  block  in  or  opposite 
which    schoolhouse    is    situated    is    void. — 
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Philllpfl  V8.   City   of   Denver,    19   Colo.   179, 
41  Am.  St.  Rep.  230,  S4  Pac  Rep.  902. 
LlTerr-stableay    muiilcliKiI    poiver    OTer« — 

Se9  monosraphlc  note  by  Ernest  Watts,  88 
L.  R.  A.  668. 

KB.  LOTTBRIES — Reimlatloii  of,  if  per- 
mitted at  all,  is  proper  as  police  reerulatlon. 
—Stone  vs.  Mississippi,  101  U.  8.  814,  bk. 
25  L.  ed.  1079. 

163.  Ordinance  providln?  that  whoever 
shall  maintain  or  run  or  be  In  any  manner 
connected  with  any  lottery,  or  any  estab- 
lishment or  business  by  whatever  name  it 
may  be  known  wherein  any  property  is 
sold  or  disposed  of  by  chance,  or  whoever 
shall,  within  city,  sell  or  dispose  of  any 
lottery  ticket  or  share,  either  for  rellgrlous 
or  secular  purposes,  or  any  chance,  or  any 
article,  or  thing:  entitling  or  purporting  to 
entitle  purchasers  to  any  chance,  etc.,  shall 
be  guilty  of  misdemeanor,  is  valid  exercise 
of  police  power  of  city. — City  of  Seattle  vs. 
Chin  Let.  19  Wash.  88,  62  Pac.  Rep.  824. 

164.  KECPING  place:  FOR  SAL.E3  OF 
LOTTERY  TICKETS, — Under  power  to  pre- 
vent and  suppress  gaming  and  gambling- 
houses  an  ordinance  prohibiting  keeping 
of  any  house  or  place  for  purpose  of  selling 
lottery  tickets  or  certificates  depending 
upon  an  event  of  lottery  is  valid. — City  of 
Portland  vs.  Tick,  44  Greg.  489,  75  Pac.  Rep. 
706. 

165.  Tickets  In  poMcssloii. — Ordinance 
making  it  misdemeanor  to  have  lottery 
tickets  in  one's  possession  unless  it  be 
shown  that  such  possession  is  innocent  or 
for  lawful  purpose  is  void  as  compelling 
defendant  to  establish  his  innocence,  thus 
violating  constitutional  rights. — In  Matter 
Wong  Hayne,  108  Cal.  680,  682,  49  Am.  St, 
Rep.  138,  41  Pac.  Rep.  693. 

Lottery. — See  pars.   244-245   this  note. 

IM.  MASTER  AND  SERVANT.  —  Acta 
llmlttag  honm  of  labor  of  employees,  held 
constitutional. — ^Holden  vs.  Hardy.  169  U.  S. 
366.  bk.  42  L.  ed.  780,  18  Sup.  Ct.  Rep.  883. 
See  Mo.  State  vs.  Cantwell.  179  Mo.  245, 
78  a  W.  Rep.  669.  Nov.  In  re  Boyce  (Nev. 
Jan.  11,  1904),  75  Pac.  Rep.  1,  65  U  R.  A. 
47;  Ex  parte  Kalr  (Nev.  Oct,  2,  1905),  82 
Pac.  Rep.  453.  liVask.  State  vs.  Buchanan, 
29  Wash.  602,  92  Am.  St.  Rep.  930,  70  Pac. 
Rep.  62.  59  L.   R.   A.   342. 

Compares  Colo.  In  re  Morgan,  26  Colo. 
415,  77  Am.  St.  Rep.  269,  68  Pac.  Rep.  1071, 
47  L.  R.  A.  62.  111.  Ritchie  vs.  People.  166 
111.  98,  46  Am.  St  Rep.  315,  323.  40  N.  E. 
Rep.  454.  Neb.  Low  vs.  Rees  P.  Co.,  41 
Neb.  127.  43  Am.  St.  Rep.  670,  69  N.  W.  Rep. 
361  Wanli.  City  of  Seattle  vs.  Smyth.  22 
Wash.  327,  329,  79  Am.  St.  Rep.  939,  60  Pac. 
Rep.  1120.  Fed.  Lochner  vs.  New  York, 
198  U.  a  46,  bk.  49  Ij.  ed.  937,  25  Sup.  Ct. 
Rep.  539.  revemlBir  B.  c  177  N.  Y.  145.  101 
Am.  St  Rep.  773,  69  N.  B.  Rep.  373. 

See  notes  in  HBNNING'S  GENERAL 
LAWS   pp.    417-419. 

197.     Mode     of    paylttg    ^rages. — Law     to 

abolish  and  prohibit  use  of  scrip  or  orders 
redeemable  in  goods  in  payment  of  laborers 
may   properly    be    prohibited    uhdcr    police 


power  of  state;  its  object  being  protection 
of  laborers  from  oppression  and  fraud. — In 
re  House  Bill  No.  147,  28  Colo.  504,  48  Pac 
Rep.  612. 

168.  Act  requiring  every  corporation  do- 
ing business  in  state  to  pay  employees  at 
least  once  a  month,  and  giving  employees 
a  lien  on  property  of  corporation  for 
amount  due  them  if  not  so  paid,  together 
with  attomf9y's  fees,  etc.,  is  unconstitu- 
tional and  void. — Johnson  vs.  Goodyear  Min. 
Co.,  127  Cal.  4,  21,  78  Am.  St  Rep.  17,  69 
Pac.  Rep.   804,  47  L.  R.  A.  838. 

169.  Act  requiring  all  store  orders, 
scrip,  etc.,  issued  in  payment  of  wages  to 
be  redeemed  In  money  if  holder  so  de- 
mands does  not  violate  constitutional  pro- 
visions.— Knoxville  Iron  Co.  vs.  Harbison, 
1S3  U.  S.  18,  bk.  46  L.  ed.  65,  22  Sup.  Ct 
Rep.  1. 

170.  Act  to  regulate  weighing  of  coal 
at  mines  in  so  far  as  it  attempts  to  abridge 
right  of  contract  between  parties  in  mat- 
ters personal  to  themselves  and  to  deprive 
them  of  power  to  flx  mode  in  which  com- 
pensation for  mining  coal  shall  be  ascer- 
tained is  an  infringement  of  constitutional 
right  that  no  person  shall  be  deprived  of 
liberty  or  property  without  due  process  of 
law,  privilege  of  contract  being  both  lib- 
erty and  property  right — In  re  House  Bill 
No.  203.  21   Colo.  27,  89  Pac.  Rep.   431. 

171.  UBlona,  ete,  —  Reqalrlng  empl<iyee 
to  withdraw  from. — Statute  providing  that 
no  employer,  superintendent,  foreman  or 
other  person  exercising  superintendence 
or  authority  over  any  workingman  shall 
enter  into  any  contract  or  agreement 
with  any  such  employee  to  withdraw  from 
any  trade-union,  labor-union,  or  other 
lawful  organisation,  or  requiring  him  to 
refrain  from  joining  such,  or  to  abstain 
from  holding  meetings  called  or  held  for 
lawful  purposes,  or  by  any  means  attempt 
to  compel  any  employee  Into  withdrawal 
from  any  organization  or  society,  is  void 
and  violative  of  fifth  amendment  to  the 
constitution  of  the  United  States,  providing, 
among  other  things,  that  no  one  shall  be 
deprived  of  life,  liberty,  or  property  without 
due  process  of  law,  as  necessarily  blended 
with  right  of  property  Is  right  of  acquiring 
property  by  labor  or  by  contract  and  also 
of  terminating  that  contract  at  pleasure, 
being  liable,  however,  civilly,  for  any  un- 
warranted termination. — State  vs.  Julow, 
129  Mo.  163,  50  Am.  St  Rep.  448,  31  S.  W. 
Rep.  781,  29  L.  R.  A.  257. 

See  post  99  3233,  8245  and  notes. 

Restrlotlnir  contracts  between  master  and 
servant. — See  monographic  note  by  B.  A. 
Rich,  14  U  R.  A.  825. 

Statntes  to  seciire  aafety  and  comfort  of 
employees. — See  monographic  note  by  Irwin 
Taylor,   25  L.  R.  A.   759. 

Statute  reqnirlnir  wages  to  be  paid  In 
lawful  money. — See  monographic  note  by 
B.  A.  Rich,  28  L.  R.  A.  278. 

Statnte  regulating  time  and  payment  of 
wages. — See  monographic  note  by  B.  A. 
Rich,  28  L.  R.  A.  844. 
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Resvlatiomi  to  aeevre  the  health  of  em- 
ploT«««- — See  monocrraphic  note  by  B.  A. 
Rich.   32  L.  R.  A.   863. 

Statute  re^iilatlngr  hovra  of  labor  and 
time  of  payment  of  ivasea. — See  monogrra- 
phlc  note  21  Li.  R.  A.  796. 

Constltatlonallty  of  llmitatton  of  honra  of 
labor  by  etatute  or  ordlnanee. — See  mono- 
firraphlc   note   by  P.   H.   Van   Auken,   66   Ia 

Rs   A*    33a 

172.  MARGINS  AND  OPTIONS,  SALBS 
ON. — Reffvlatlon  or  prohlbltloB  of  Bale  of 
Ftocks  on  margrlns  Is  valid  exercise  of 
police  power  of  state  and  not  in  conflict 
with  constitution  of  United  States. — Par- 
ker vs.  Otis,  130  Cal.  322,  828,  92  Am.  St 
Rep.  56.  62  Pac.  Rep.  671,  927. 

178.  Optione  to  sell  at  future  time  grrain 
or  other  commodities,  stocks  of  corpora- 
tions, etc.,  may  be  prohibited  by  statute, 
and  deallngr  therein  or  spreading:  of  false 
rumors  to  influence  price  of  commodities 
or  the  "cornering"  or  attempt  to  "corner" 
stocks  or  commodities  may,  by  statute,  be 
made  misdemeanor,  and  such  statutes  are 
valid  as  police  regulations. — Booth  vs. 
State.  184  U.  S.  425,  432,  bk.  46  U  ed.  623, 
23  Sup.  Ct.  Rep.  425. 

174.  MARKETS— May  be  establlabed  or 
regulated  by  municipality  In  exercise  of  Its 
police  power. — City  of  Jacksonville  vs.  Led- 
with,  26  Fla.  163,  23  Am.  St.  Rep.  568,  7 
So.  Rep.  8S6,  9  L.  R.  A.  69. 

Power  of  monlelpallty  in  eetabllahiiiK  and 
reffnlatlnir  markets.  —  See  monographic 
notes  86  Am.  Dec.  286;  48  Am.  Rep.  478; 
28   Am.   St.   Rep.   681. 

Marks  and  brands. — See  post  1 8186  and 
notes. 

176.  NUISANCB — liOKlslatiTe  deelaration 
of  what  la. — Legislature  can  add  to  mala  in 
se  of  common  law  the  mala  prohlbita  of  Its 
own  behest,  and  in  suppression  of  busi- 
nesses and  practices  deemed  by  it  to  be 
harmful  or  nuisance  is  not  confined  to 
such  matters  as  were  nuisances  per  se  at 
common  law. — Ex  parte  Shrader,  88  Cal. 
279,  284;  Ex  parte  LAcey,  108  Cal.  826,  829, 
49  Am.  St.  Rep.  93,  41  Pac.  Rep.  411,  38 
L.  R.  A.  640;  Dobbins  vs.  Los  Angeles,  139 
Cal.  179.  184,  96  Am.  St.  Rep.  96,  72  Pac 
Rep.   970. 

176.  In  doubtful  cases  where  thing  may 
or  may  not  be  nuisance,  depending  upon 
variety  of  circumstances  requiring  judg- 
ment and  discretion  on  part  of  authorities 
in  exercising  their  legislative  functions, 
under  general  delegation  of  power,  their 
action  is  conclusive. — Glucose  R.  Co.  vs. 
Chicago,  188  Fed.  Rep.  209,  218. 

177.  Power  In  city  to  declare  what  shall 
constitute  nuisance  does  not  authorize  It 
to  declare  particular  use  of  property 
nuisance  unless  such  use  comes  within 
common-law  or  statutory  idea  of  nuisance, 
and  an  ordinance  declaring  fencing  by 
railroad  company  of  Its  right  of  way 
nuisance  is  void. — Grossman  vs.  Oakland,  30 
Oreg.  478.  60  Am.  St.  Rep.  832,  41  Pac.  Rep. 
5.   36   L.   R.   A.    593. 

175.  PRE.SCRIPTIVE      RIGHT      CANNOT 


BBS  RBIiIEa>  upon  to  Justify  maintaining 
nuisance. — Northwestern  F.  Co.  vs.  Hyde 
Park,  97  U.  a  659,  bk.  24  L.  ed.  1036. 

170.     Wbat   may   be   declared   nvlaaaee. — 

Exercise  of  police  power  Is  not  limited  to 
regrulatlon  of  such  things  as  have  already 
become  nuisances  or  have  been  declared  to 
be  such  by  judgment  of  court,  but  extends 
to  everything  expedient  for  preservation  of 
public  health  and  prevention  of  contagious 
diseases. — Odd  Fellows'  Cem.  Assoc,  vs.  San 
Francisco,  140  Cal.  226.  280,  231,  73  Pac 
Rep.  987. 

Power  of  municipal  eorporation  to  re- 
move nvlsaaeea. — See  monographic  note  27 
Am.  Dec.   98. 

Inluactlon  aKalnst  a  milsamce  nuUntalacd 
by  a  manlclpal  corporation. — See  mono- 
graphic  note  by  Irwin  Taylor,  23  L.  R.  A 
801. 

Power  of  municipal  corporation  to  deHae, 
prevent,  and  abate  naiaanccfl* — See  mono- 
graphic  note  by  Ernest  Watts,  86  L.  R.  A 
609. 

Mnnicipal  power  over  nnlaance  aHectlBg 
safety,  health,  and  personal  comfort. — See 
monographic  note  by  Ernest  Watts,  38  L. 
R.  A.  311. 

Injunctions  by  mnnicipal  corporations 
asalnst  nuisance  atfectins  public  moimk, 
peace  and  vood  order,  health  and  safety. — 
See  monographic  note  by  Ernest  Watts,  41 
L.   R.  A.   321. 

Prescriptive  rlipht  to  maintain  a  public 
nuisance. — See  monographic  note  by  W.  W. 
Nichols,    63  L.   R.   A.    891. 

Nuisances  relatinir  to  health,  nftuniclpal 
control  over. — See  monographic  .note  by 
Ernest  Watts,  38  L.  R.  A.  311. 

Persons  and  things  infected  with  disease, 
municipal  po^wer  over. — See  monographic 
note  by  Ernest  Watts,  38  L.  R.  A.  321. 

180.  OPIUM  —  Sale  of.  —  Ordinance  pro- 
hibiting sale  of  opium  except  upon  written 
prescription  of  practising  physician,  and 
providing  that  person  selling  must  keep 
record  of  particulars  of  sale,  requiring 
labeling  package  containing  the  article, 
and  that  prescription  be  dated  and 
signed  by  physician  regrularly  qualified 
to  practise,  etc.,  is  valid  as  an  exercise  of 
police  power  of  municipality,  and  is  not 
void  because  statute  of  state  exists  upon 
same  subject,  but  with  which  ordinance  is 
not  in  conflict, — ^Ex  parte  Hong  Shen,  98 
Cal.   681,   683,  88  Pac.  Rep.   799. 

Oifenslve  and  unwholesome  smells,  mnni- 
cipal power  over. — See  monographic  note 
by  Ernest  Watts,  88  L.  R.  A.  322. 

181.  PAWNBROKERS.— Interest    charscs 

may  be  regulated  and  charging  more  than 
certain  rate  of  interest  may  be  declared 
misdemeanor  by  statute  enacted  by  virtue 
of  police  power  of  state  to  protect  people 
generally  and  the  reckless,  needy  and  im- 
provident who  require  protection  of  law. 
and  such  statute  is  not  in  violation  of 
constitution  that  legislature  shall  not  pass 
local  or  special  laws  regulating  rate  of 
interest  on  money. — ^Bx  parte  Lichtenstein, 
67  Cal.  369,  361.  56  Am.  Rep.  713,  7  Pac 
Rep.  728. 
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As  to  lesal  laterest  ehaxvc*  of  pawii- 
krvkcn  amd  rtmhtm  of  pledseors,  see 
KERR'S   CYC.   CIT.  CODB   p.    1567    par.    40. 

As  to  lateroot  charseo  and  choxveo  for 
czpcBsc«9  ctcy  OB  loBBo  of  Hioney  oceiiTed 
ky  chattel  mortsasesy  see  KBRR'S  CYC 
FEN.  CODE  i  840  note  par.  6. 

Police  power  to  renrnlote  the  bvalBeao  of 
pawakrokera. — See  monogrraphic  note  by 
Ernest  Watts,  82  I^   R.  A.   117. 

-    1«.  PHYSICIANS  ABTD  DBNTISTS—Bxam- 

laatloa  of« — ^Act  of  February  20,  1901,  regru- 
latinf?  practice  of  medicine  and  surgrery, 
providinflT  tor  board  of  examiners  composed 
of  members  of  different  schools  of  medicine, 
and  for  issuance  by  such  examiners  of 
certificates  to  practise  medicine  is  valid, 
its  validity  resting:  upon  power  of  state  to 
provide  for  greneral  welfare  and  to  protect 
people  from  arts  of  quacks  and  pretenders 
and  from  mistakes  of  incapable  practi- 
tioners.— Ex  parte  Gerino,  143  CaL  412,  415, 
420.  77  Paa  Rep.  166. 

183.  Act  creating:  state  board  of  dental 
examiners  and  providing:  for  Issuance  of 
eertiflcates  to  practise  dentistry  by  it,  and 
prohlbittngr  practice  of  profession  by  any 
except  those  holding  such  eertiflcates  Is 
valid  and  within  power  of  state  to  provide 
for  general  welfare  and  protect  public 
health.— Ex  parte  Whitley,  144  CaL  167, 
181.  77  Pac.  Rep.   879. 

184.  Examinations  of  persons  seeking:  to 
be  admitted  to  practise  medicine  may  be 
exacted  and  provided  for  by  state  in  exer- 
cise of  its  police  power. — ^Ez  parte  Fraxer, 
64  CaL  94,  96. 

185.  It  is  entirely  within  power  of  leff- 
islature  to  fix  any  reasonable  standard  for 
determining:  competency  of  applicant  for 
admission  to  practice  of  medicine  or  den- 
tistry in  order  to  care  for  and  preserve 
general  welfare  and  health  of  people. — Ex 
parte  Whitley.  144  CaL  167,  177,  77  Pac. 
Rep.  879;  In  re  Thompson,  86  Wash.  877, 
78  Pac  Rep.    899. 

188.  Pkyalclaaa  nuiy  be  required  to  pro- 
care  eertlllcatea  to  entitle  them  to  practise 
before  pursuing"  their  profession  within 
state  or  municipality,  and  law  or  ordinance 
80  requiring:  them  is  valid  exercise  of  power 
of  police  reg-ulatlon. — Dent  vs.  State  of 
West  Vlrg:lnia,  129  U.  S.  114,  bk.  32  L.  ed. 
623,  9  Sup.  Ct.  Rep.  231. 

187.  Same. — Practice  of  medicine  without 
first  procuring  license  therefor  from 
board  of  medical  examiners  may  be  pro- 
hibited by  state  as  valid  exercise  of  its 
police  power. — State  vs.  Carey,  4  Wash.  424, 
JO  Pac.  Rep.  729. 

PollatloB  of  ice.— See  KERR'S  CYC.  PEN. 
CODE  5  377c. 

Pollntlon  of  water. — See  KERR'S  CYC. 
PEIV.  CODE  S  377a,  and  post  9  2984. 

188.  PRISONERS— Cuttinv  hair  of.— Or- 
dinance providing  that  all  persons,  imme- 
diately upon  their  arrival  at  county  Jail, 
shall  have  their  hair  cut  off  to  uniform 
length  of  one  inch  from  their  head  cannot 
be  construed  into  measure  of  discipline  or 
health,   and    shows   upon   Its   face   that   its 


object  is  to  add  to  severity  of  punishment, 
especially  when  applied  to  Chinaman  wear- 
ing a  queue,  removal  of  which  is  considered 
special  degradation. — ^Ho  Ah  Kow  vs. 
Nunan,  5  Sawy.  C.  C.  662,  12  Fed.  Cas.  252. 

188.     PROFANITY— May   be    prohibited.— 

Under  grant  of  power  to  prohibit  and 
suppress  all  practices  which  are  agrainst 
good  morals,  contrary  to  public  order  and 
decency,  or  dangerous  to  public  safety,  etc., 
municipality  may  prohibit  and  punish  utter- 
ance of  profane  words,  and  this  whether 
words  be  uttered  frequently  or  only  once, 
and  legislative  body  of  city,  having  deter- 
mined that  uttering  of  profane  words,  lan- 
guage, etc.,  in  hearing"  of  two  or  more 
persons  is  practice  against  g'ood  morals  or 
contrary  to  public  order  and  decency.  Its 
decision  upon  that  question  is  final.— Ex 
parte  Delaney.   48  Cal.   478,   480. 

190.  PROSTITUTION— VIoltlnv  hovao  of 
Ul-fame. — ^Municipal  ordinances  must  be 
reasonable  and  penalties  prescribed  for 
their  violation  must  also  be  reasonable  as 
well  as  definite.  They  should  be  framed  so 
far  as  practicable  In  harmony  with  general 
laws  of  state.  An  ordinance  providing  for 
fine  of  not  less  than  twenty  dollars  nor 
more  than  one  thousand  dollars  as  penalty 
of  visiting  house  of  ill-fame  is  unreason- 
able In  penalty  when  construed  with  sec- 
tions of  Penal  Code  upon  kindred  subjects, 
e.  g.  limiting  punishment  for  one  who  keeps 
house  of  ill-fame  to  imprisonment  not  ex- 
ceeding six  months  or  fine  not  exceeding 
five  hundred  dollars. — ^In  Matter  Ah  You, 
88  Cal.  99,  102,  ,22  Am.  St.  Rep.  280,  26  Pac. 
Rep.   974,  11  Ia  R.  A.   408. 

191.  Power  In  city,  by  ordinance,  to  re- 
strain and  punish  prostitutes  and  to  sup- 
press or  restrain  bawdy-houses  and  other 
disorderly  houses  does  not  warrant  an  or- 
dinance making  it  misdemeanor  to  resort 
to  house  of  ill-fame  for  lewdness — Ogden 
vs.  McLaughlin,  6  Utah,  887,  18  Pac  Rep. 
721. 

192.  aUARRYINO     OF     STONR,     BTC— 

Ordinance  prohibiting  any  person  from 
maintaining  or  operating:  any  rock  or  stone 
quarry  within  large  portion  of  city  Is 
void  as  depriving"  owners  of  real  property 
of  valuable  right  incident  to  their  owner- 
ship, namely,  of  extracting  therefrom  as 
much  rock  and  stone  as  they  may  find  it 
to  their  advantage  to  dispose  of.  While 
use  to  which  property  may  be  put  may  be 
regulated  by  state  in  exercise  of  its  police 
power,  so  far  as  may  be  necessary  to  pro- 
tect others  from  Injury,  it  is  elemental  that 
enjoyment  of  one's  property  cannot  be  In- 
terfered with  or  limited  arbitrarily,  and 
while  legislative  power  may  impose  regu- 
lations upon*  quarrying  of  stone,  etc.,  it 
may  not  arbitrarily  prohibit  it  entirely. — 
Ex  parte  Kelso  (Cal.  Sept  1,  1905),  82  Pac. 
Rep.  241. 

103.  RRGUL.ATION  OF  BUSINESS— Need 
not  be  noisance  per  se. — Tn  order  that  busi- 
ness conducted  within  state  be  subject  to 
regulation  by  legislative  power  thereof  It 
is  not  necessary  that  it  be  such  as  to  con- 
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stltute  nuisance  per  se.  Power  to  regrulate 
conferred  upon  board  of  supervisors  not 
only  includes  such  but  extends  to  every- 
thing: for  preservation  of  public  health  and 
prevention  of  contag-ious  diseases,  and  there 
are  many  thinsrs  not  coming:  up  to  full 
measure  of  common-law  definition  of  a 
nuisance  which  might  in  lig:ht  of  scientific 
tests  and  g:eneral  experience  pave  the  way 
for  Introduction  of  contagious  diseases  and 
uncontrollable  spread  thereafter.  When 
legislative  body  has  passed  upon  reasonable 
probability  of  danger  from  business  con- 
cerned its  finding  will  be  considered  con- 
clusive.— Ex  parte  Lacey,  108  Cal.  326,  328, 
41  Am.  St.  Rep.  98»  41  Pac.  Rep.  411,  88 
L.  R.  A.  640. 

104.  Bmiliieaa  soHtetlHie*  hanufoL — Power 
to  regulate  sale  of  an  article  or  liquid 
which  in  some  stages  is  harmless  and  in 
others  hurtful  is  no  longer  open  to  ques- 
tion.— ^Monroe  vs.  City  of  Lawrence,  44  Kan. 
607,  24  Pac.  Rep.  1118,  10  U  R.  A.  620;  In 
re  Jahn,  66  Kan.  694,  41  Pac.  Rep.  966; 
City  of  Fontana  vs.  Grant,  6  Kan.  App. 
462,  sub  nom.  Grant  vs.  City  of  Fontana,  60 
Pac.  Rep.  104. 

195.  Power  to  reg:ulate  sale  of  an  article 
that  miffht  in  some  stages  or  quantities  be 
Iiarmful  and  in  other  stages  or  quantities 
harmless  does  not  confer  right  to  abso- 
lutely prohibit  sale  thereof. — City  of  Fon- 
tana vs.  Grant,  6  Kan.  App.  462,  sub  nom. 
Grant  vs.  City  of  Fontana,  50  Pac  Rep.  104. 

196.  Cltiseiistalp — ^neiitloii  of  not  Involved. 

— When  question  of  vested  rights  does  not 
stand  In  way,  right  to  sell  an  article  pro- 
hibited by  legislative  authority  can  never 
be  deemed  one  of  privileges  or  immunities 
of  citizen. — In  re  Hoover,  80  Fed.  Rep.  51. 

197.  Judicial  liMiiiiry  Into. — Reasonable- 
ness of  any  particular  regulation  of  useful 
and  lawful  business  or  occupation  by  the 
ordinance  of  municipality  is  subject  to  in- 
quiry by  courts. — Ex  parte  Whitwell,  98 
Cal.  78,  85,  35  Am.  St.  Rep.  152.  32  Pac.  Rep. 
870,    19   L.   R.   A.    727. 

198.  It  is  always  Judicial  question  if 
any  particular  regulation  of  right  to  pursue 
any  trade,  business,  or  vocation  in  itself 
innocent  and  useful  to  community,  is  valid 
exercise  of  police  power,  though  authority 
of  courts  to  declare  any  regulations  Invalid 
will  be  exercised  with  utmost  caution  and 
only  when  it  is  clear  that  ordinance  or 
law  declared  void  passes  limits  of  police 
power  and  Infringes  upon  rights  guaranteed 
by  constitution. — In  re  Smith,  143  Cal.  368, 
371,   77   Pac.   Rep.    180. 

109.  Refrnlation  must  be  necessary  and 
uniform. — Prohibition  of  carrying  on  any 
business  to  be  valid  as  police  regulation 
rtiust  extend  to  all  engaged 'or  about  to 
engag-e  In  that  business  regardless  of  time 
business  may  have  been  commenced.  Regu- 
lation to  be  valid  under  constitution  must 
not  only  be  general  but  must  be  uniform  in 
its  operation. — Ex  parte  Bohen,  115  Cal.  372, 
377.  47  Pac.  Rep.  66,  36  L.  R.  A.  618. 

200.  Common  business  and  occupations 
of  life,  ordinary  trades  and  pursuits  which 
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are  innocent  themselves  and  have  been  fol- 
lowed in  all  communities  from  time  imme- 
morial must  be  free  in  this  country  to  all 
alike  upon  same  conditions.     The  right  to 
pursue  them   without  let  or  hindrance  ex- 
cept  that   which    is   applied   to   all  persons 
of   same   age,   class,   and   condition,  is  dis- 
tinguishing privilege  of  citizens  of  United 
States  and  essential   element   of  that  free- ' 
dom  which  they  claim  as  their  birthright —  . 
Butchers'  Union  S.  H.  Co.  vs.  Crescent  City  > 
L.   S.   I*   Co.,   Ill   U.    S.    746,    757.   bk.   28  I*  | 
ed.  686,  4  Sup.  Ct.   Rep.   662. 

201.  Rli:ht  to  conduct  business  is  subject 
to  such  reasonable  conditions  as  may  be 
deemed  by  governing  authority  essential 
to  safety,  health,  peace  and  good  order  and 
morals  of  community,  and  regulations  re- 
spectinsT  same,  varying*  with  nature  of 
business,  may  be  imposed.  Some  occupa- 
tions, by  noise  made  in  their  pursuit,  some 
by  odors  they  engender,  and  some  by  dan- 
gBTB  accompanying  them,  require  regula- 
tion as  to  locality  in  which  they  shall  be 
conducted.  Some  by  dansrerous  character 
of  articles  used,  manufactured  or  sold,  re- 
quire also  special  qualifications  In  parties 
permitted  to  use,  manufacture  or  sell  them, 
and  such  conditions  are  proper  subject  for 
exercise  of  power  of  state  or  of  munici- 
pality in  matter  of  police  regulations. — 
Crowley  vs.  Christensen,  137  U.  S.  86,  bk. 
S4  L.  ed.  620,  11  Sup.  Ct  Rep.  13. 

202.  Legislature  cannot  prohibit  sale  or 
use  of  any  article  whose  sale  or  use  In- 
volves no  danger  to  general  public.  The 
health,  occupation,  food  or  drink,  or  life  of 
individual,  are  matters  of  his  own  choice 
and  determination  and  can  be  regulated  or 
changed  by  leg'islature  only  when  public 
safety,  public  health,  or  public  protection 
requires  it. — Intoxicating  Liquor  Cases,  23 
Kan.  751,  765,  S7  Am.  Rep.  284;  City  of 
Fontana  vs.  Grant,  6  Kan.  App.  462.  sub 
nom.  Grant  vs.  City  of  Fontana,  60  Pac. 
Rep.  104. 

203.  Where  business  or  occupation  Is 
conceded  to  be  lawful  one  any  person  Is 
entitled  to  privilege  of  carrying  it  on  sub- 
ject only  to  such  restrictions  as  munici- 
pality has  right  to  impose  and  such  only 
as  are  imposed  upon  all  others  engaged  In 
same  occupation. — Walsh  vs.  City  of  Den- 
ver, 11  Colo.  App.  623,  63  Pac.  Rep.  45«. 

Power  of  state  to  prohibit  or  regulate 
sale  or  manufacture  of  various  artlclei.— 
See  monographic  note  1  Am.  St.  Rep.  644. 

Police  restraint  on  business. — See  mono- 
graphic note  21  Lfc  R.  A.   794. 

Police  power  to  reirulate  trade.  — See 
monographic  note  by  Ernest  Watts,  32  I* 
R.  A.   116. 

Municipal  power  over  mlseellaneovt 
trades. — See  monographic  note  by  Ernest 
Watts.  38  L.  R.  A.  657. 

Municipal  powers  over  nuisances  relatias 
to  trade  or  business. — See  monographic  note 
by  Ernest  Watts,   38  L-   R.  A.   640. 

Conatltutlonallty  of  statutes  reafrictfafc 
contracts  and  business  and  police  reatralat 
upon  business. — See  monographic  note  !1 
I*   R.   A.   789. 
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»M.    RAILAOAOS  MAY  BE  REGULATED 

by  state  as  part  of  Its  police  power,  but 
such  regulation  must  be  reasonable  and  not 
Interfere  with  vested  rigrhts  or  take  prop- 
erty of  company  without  due  process  of 
law,  nor  deny  to  It  equal  rights  of  all 
citizens. — Louisville  &  N.  R.  Co.  vs.  Railroad 
Com..  19  Fed.  Rep.  679. 

205.  FcnclBK  track. — In  exercise  of  or- 
dinary police  powers  of  state  it  Is  reason- 
able to  require  railroads  to  fence  their 
tracks,  not  alone  for  protection  of  live- 
stock of  abutting  owners  but  for  protection 
of  traveling  public  from  accidents  occurring 
through  collision  with  cattle,  and  railroad 
company  cannot  relieve  Itself  from  obliga- 
tion to  maintain  fence  by  contract  with 
abutting  owners. — ^Missouri  Pac.  R.  Co.  vs. 
Harrelson,  44  Kan.  253,  24  Pac.  Rep.  466. 

206.  If  safety  of  person  and  property 
demand  fencing  of  railroads  it  Is  no  more 
than  reasonable  police  regulation  to  require 
it  and  to  impose  penalties  to  secure  com- 
pliance, and  Imposition  of  such  duty  does 
not  deprive  company  of  any  of  its  corporate 
rights  or  franchises  as  they  still  exist  and 
may  be  exercised,  although  It  may  be  in 
less  commodious  manner,  but  when  public 
exigencies  demand  it  they  must  submit  to 
regulation  as  If  required  of  Individuals. — 
Ohio  &  M.  R.  Co.  vs.  McClelland,  26  111.  140. 

2©7.  KlUins  stock. — Ordinance  providing 
that  railroad  corporation  falling  to  pay  for 
stock  killed  or  damaged  by  it,  within  cer- 
tain time,  shall  be  liable  In  double  amount 
of  actual  damage  is  valid  as  police  regula- 
tion.—Minneapolis  &  St.  L.  R.  Co.  vs.  Beck- 
wlth.  129  U.  R  26,  bk.  82  I*  ed.  685,  9  Sup. 
Ct.  Rep.   207. 

208.  RECLAMATION  OF  SWAMP  AND 
OVERFLOWED  LAND  may  justly  be  re- 
garded as  a  public  Improvement  and  of 
utmost  Importance  to  community.  Legis- 
lature in  exercise  of  Its  power  to  provide 
for  public  welfare  may  make  provision  for 
draining  same. — Hagar  vs.  Board  of  Super- 
visors,   47   Cal.    222,    223, 

209.  SANITARY  CONDITION  OF  FAC- 
TORIES and  workshcos  may  be  regulated 
by  legislature,  but  power  to  so  regulate 
cannot  be  delegated  to  any  Individual,  e.  g. 
the  commissioner  of  labor.  Police  power 
of  state  must  be  exercised  by  some  legis- 
lative body. — Schaezlein  vs.  Cabanlss,  136 
Cal.  466.  469,  87  Am.  St.  Rep.  122,  67  Pac. 
Hep.  755,  56  L.  R.  A.  733. 

210.  SANITARY  DISTRICTS  formed  un- 
der act  of  March  31,  1891,  are  municipal 
corporations  formed  under  general  law  en- 
acted by  state  In  exercise  of  Its  police  power 
to  secure  health,  comfort,  and  prosperity 
of  state.  Act  referred  to  Is  valid  and  con- 
stitutional.—  Woodward  vs.  Frultvale  S. 
Dist.,  99  Cal.   554,  662,  34  Pac.  Rep.   239. 

211.  SLAIJGHTBR-HOUSES— Manlelpality 
nay  prohibit  or  rearnlate. — ^Municipality,  in 
exercise  of  Its  police  power,  may  prohibit 
tnalntenance  of  slaughter-houses  and 
«laughtering  of  cattle  within  Its  limitations. 
Ex  parte  Hellbron,  65  Cal.  609,  610,  4  Pac. 
Rep.   648. 


212.  Slanfftater-lioiiae  within  limits  off 
city  may  be  prohibited  by  it  under  author- 
ity to  direct  location  and  construction  of 
all  buildings  in  which  any  trade  or  occu- 
pation offensive  to  sense  or  deleterious  to 
public  health  or  safety  shall  be  carried  on, 
to  regulate  management  thereof,  and  to 
prohibit  erection  or  maintenance  of  such 
buildings  or  structures  for  carrying  on  of 
such  trade  or  occupation  within  limits  of 
such  corporation,  etc.,  and  as  well  In  exer- 
cise of  its  power  of  police  regulation. — City 
of  Spokane  vs.  Robison,  6  Wash.  647,  33 
Pac.  Rep.  960. 

213.  Slaughtering  of  cattle  in  towns  may 
be  regulated  under  police  power  by  limit- 
ing its  prosecution  to  particular  localities. 
— Ex  parte  Shrader,  88  Cal.  279,  282. 

214.  Slaughter-houses  within  limits  of 
municipality  may  be  regulated  or  prohib- 
ited by  legislative  power  of  municipality 
in  exercise  of  its  police  power,  and  thia 
applies  as  well  to  slaughter-houses  estab- 
lished before  passage  of  an  ordinance  de- 
claring them  illegal,  as  power  of  supervision 
of  public  health  and  public  morals  is  gov- 
ernmental power  and  cannot  be  restricted 
or  bartered  away  either  directly  or  In* 
directly. — Portland  vs.  Meyer,  32  Greg.  368. 
67  Am.  St.  Rep.  538,  62  Bac.  Rep.   21. 

215.  ESxcliialTe  lislit. — ^Act  granting  cor* 
poratlon  exclusive  right  to  maintain 
slaughter-houses  and  landings  for  stock  to 
be  slaughtered,  etc.,  within  municipality  but 
providing  for  use  thereof  by  all  butchers 
and  persons  desiring  to  use  same,  under 
certain  regulations,  is  valid  as  an  exercise 
of  police  power  of  state. — Slaughter-House 
Cases,  83  XT.  S.  (16  Wall.)  36.  bk.  21  L.  ed. 
894. 

Slaiiirliter-honse«,  nmnlclpal  power  over. 
— See  monographic  note  by  Ernest  Watts 
38  L.  R.  A.   646. 

216.  SECOND-HAND  CLOTHING  DEAL. 
ERS. — Ordinance  providing  that  It  shall  be 
unlawful  for  any  person  to  lmport»  sell,  or 
otherwise  deal  in  cast-off  garments,  beds, 
or  bed-clothes,  provided  ordinance  shall  not 
apply  to  sale  of  articles  not  Imported  that 
have  not  been  used  by  persons  having  in- 
fectious diseases,  and  prescribing  penalty 
for  its  violation,  Is  void,  as  Its  operation 
reaches  beyond  scope  of  necessary  protec- 
tion and  prevention  from  contagious  dis- 
eases and  into  domain  of  restraint  of 
lawful  trade  by  permanently  prohibiting 
importation,  etc.,  of  enumerated  articles 
though  they  may  not  have  been  used  by 
persons  or  in  districts  Infected  with  dis- 
ease.— Town  of  Greensboro  vs.  Ehrenrelch, 
80   Ala.    579,    60  Am.   Rep.    130. 

Police  power  to  rcgrulate  the  bnslnesn 
of  dealers  In  aecond-hand  clothes,  etc.  See 
monographic  note  by  Ernest  Watts,  32  L. 
R.  A.  121. 

217.  SMOKE  FROM  FACTORIES,  ETC.— 

Under  power  In  city  council  to  declare  what 
shall  be  nuisance,  and  to  abate  same,  an 
ordinance  declaring  Issuance  from  buildings 
of  dense  smoke  within  certain  limits  for 
certain   periods   named   therein   to   be  nuls- 
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ance  per  se,  and  requirlngr  owners  of  fac- 
tory buildingrs,  etc.,  from  which  smoke 
Issues  to,  within  certain  time,  abate  same, 
is  valid. — Glucose  R.  Co.  vs.  City  of  Chicasro» 
138  Fed.  Rep.  209. 

218.  STRAIGHTENING  OR  TURNING 
€OURSB  OF  RIVER  to  protect  from  inun- 
dation populous  portion  of  state  is  work  of 
public  character  and  within  greneral  police 
power  of  state  to  perform. — Green  vs.  Swift, 
47   CaL  636,   639. 

219.  Channel  of  stream  flowing  throusrh 
city  may  be  straightened  or  changed  and 
levees  built  upon  bank  of  stream  for  pro- 
tection of  lands  and  inhabitants  of  munici- 
pality, in  exercise  of  police  power  of  city. — 
De  Baker  vs.  Southern  Cal.  R.  Co.,  106  CaL 
257,  284,  46  Am.  St.  Rep.  287,  89  Pac.  Rep. 
610. 

Water  and  watcrcoarscs»  mimlclpal 
power  over. — See  monogrraphlc  notes  by 
Ernest  Watts,  88  L.  R.  A.  824;  and  89  L.  R. 
A.  681. 

220.  STREETS. — Beatlns  of  dmms  npon 
public  streets  of  city  without  permit  of 
president  of  board  of  trustees  may  be  pro- 
hibited by  ordinance. — In  re  Flaherty,  106 
Cal.  568,  660,  88  Pac.  Rep.  981,  27  Ia  R.  A. 
629. 

221.  Bicycle  rldlnir  on  public  streets  and 
higrhways  of  town  cannot  be  prohibited  by 
ordinance.  The  manner  of  rldingr,  such  as 
"coasting:,"  "hands  off,"  etc..  or  riding  in 
excess  of  reasonable  rate  of  speed  or  on 
certain  sidewalks  of  town,  etc.,  may  be 
prohibited  or  regulated,  but  use  of  public 
streets  and  highways  for  purposes  of  travel 
in  any  of  recognized  methods  cannot  be 
prohibited,  and  bicycle  is  recognized  mode 
of  travel,  and  where  such  travel  cannot  be 
prohibited  no  license  fee  can  be  exacted 
therefor. — State  vs.  Bruce,  23  Wash.  777,  68 
Pac.    Rep.   619. 

222.  BiU-boacds  and  other  structures 
used  for  advertising  purposes  erected  on 
street  line  of  property  may  be  regulated 
by  ordinance,  but  such  ordinance  must  be 
reasonable,  and  an  ordinance  providing  that 
any  bill-board  or  other  structure  for  ad- 
vertising purposes  must  be  placed  at  such 
distance  from  street  line  as  shall  exceed  at 
least  five  feet  height  of  such  bill-board  or 
structure  without  reference  to  kind  or 
safety  of  such  structure,  is  void  as  unrea- 
sonable.— Crawford  vs.  Topeka,  61  Kan.  756, 
37  Am.  St.  Rep.  323,  38  Pac.  Rep.  476,  20 
L.  R.  A.  692. 

228.  CoTcrlns  of  ditches  and  camals  run- 
ning through  city  streets  may  be  required 
by  ordinance  as  valid  police  regulation, 
and  such  ordinance  when  enacted  to  pre- 
serve health  and  safety  of  public  is  not 
void  as  impairing  obligation  of  contract 
when  applied  to  corporation  existing  and 
owning  such  ditches  and  canals  at  time  of 
enactment  of  ordinance. — Platte  &  D.  C.  & 
M.  Co.  vs.  Dowell,  17  Colo.  376,  80  Pac. 
Rep.  68. 

224.  Distribution  of  handbills,  circulars, 
etc,  on  public  streets  may  be  prohibited  by 
jnuniclpality  in  exercise  of  its  police  power 


to  prevent  littering  and  obstructing  of 
streets  and  endangering  safety  of  public  by 
reason  of  frightening  of  horses,  etc— 
Wettengel  vs.  Denver,  20  Colo.  652,  39  Pac 
Rep.   848. 

22B.  Labor  on,  or  tax. — Statute  or  ordi- 
nance requiring  two  days'  work  on  streets 
of  a  city  by  each  male  person  between 
twenty-one  and  forty-five  years  of  age  or 
payment  of  three  dollars  in  lieu  thereof  is 
valid  exercise  of  police  power,  and  is  not 
"involuntary  servitude,"  except  in  sense 
that  service  on  juries  or  in  mllltia  or  In 
army  or  in  removing  snow  and  ice  from 
sidewalks,  etc.,  is  involuntary  servitude, 
and  good  public  roads  or  streets  are  suffi- 
cient compensation  for  labor  required  to  be 
performed  by  each  individual  or  money  paid 
in  lieu  thereof. — State  ex  rel.  Curtis  va. 
Topeka,  86  Kan.  76,  59  Am.  Rep.  529.  12 
Pac   Rep.  310. 

226.  Laylngr  Pipcs  —  Limit  of  rigbt  to 
rcffnlntc. — Exercise  by  municipality  of  police 
power  over  its  streets  is  limited  to  pro- 
tection of  public  in  their  use  of  streets. 
and  does  not  include  limitation  upon  their 
use  for  any  legitimate  purpose.  Highways 
of  state,  including  streets  in  its  cities,  are 
under  control  of  people  of  state,  and  where 
people  have  declared  in  their  constitution 
that  streets  of  city  may  be  used  for  laying 
pipes  therein  for  supplying  Its  inhabitants 
with  gas-light  under  direction  of  superin^ 
tendent  of  streets,  ample  protection  Is 
afforded  inhabitants  of  city  against  any 
unnecessary  encroachment,  and  city  cannot 
deny  or  prohibit  absolutely  laying  of  such 
pipes. — In  re  Johnston,  137  Cal.  115,  122. 
69  Pac.  Rep.  978. 

227.  lioeomottves,  etc. — ^Power  to  govern 
implies  power  to  ordain  and  establish  suit- 
able police  regulations,  and  that,  it  has 
often  been  decided,  authorizes  municipal 
corporation  to  prohibit  use  of  locomotives 
In  public  streets  when  such  action  does  not 
interfere  with  vested  rights.  Such  pro- 
hlbitlbn  clearly  rests  upon  maxim,  sic 
utere  tuo  ut  alienum  non  leedas,  which 
lies  at  foundation  of  police  power.  It  is 
not  for  courts  to  determine  whether  power 
has  been  Judicially  exercised.  Their  duty 
is  at  an  end  if  they  find  that  it  exists.— 
Richmond,  F.,  ft  P.  R.  Co.  vs.  Richmond.  H 
U.  S.  621,  bk.  24  K  ed.  784. 

228.  MovlniT  bnlldlnss  through  streets  of 
municipality  may  be  regula.ted  or  prohibit- 
ed by  ordinance  or  it  may  be  prohibited 
conditionally  and  authority  conferred  upon 
some  officer  or  officers  to  grant  permission 
for  such  use  of  streets. — City  of  Eureka 
vs.  Wilson,  15  Utah  63.  57,  48  Pac.  Rep.  41. 

229.  ObstmctlniT  sidewalk,  or  refusal  to 
remove  an  obstruction  upon  notice,  may  be 
made  subject  of  penalty  by  municipality 
in  exercise  of  its  police  power,  and  an  or- 
dinance to  that  effect  is  not  void  because 
state  law  exists  upon  same  subject,  with 
which  ordinance  is  not  in  conflict— Ex 
parte  Taylor,  87  Cal.  91.  98,  25  Pac.  Rei^ 
258. 
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Ov«nlnK«   In   ■Idewalka  of  oltles  In 

order  to  obtain  entrance  to  basements,  and 
coverin^a  thereof,  are  subject  to  municipal 
reiTulatlon. — Rider  vs.  Clark,  183  CaL  882, 
388.  64  Fac.  Rep.  664. 

ttl.    Roamlnv     amd    fcedlnv    eattle    and 

other  animals  on  public  streets  may  be 
prohibited  by  ordinance. — Amyz  vs.  Taber, 
88  Cal.  370.  872. 

Animal*  rnnnlBiT  at  larse  on  mtt^eiUf  m«- 
Bleipal  power  over. — See  monogrraphio  note 
by  Ernest  Watts,  89  Lb  R.  A.  674. 

Bettlas  on  streets. — See  monogrraphio  note 
by  Ernest  Watts,  39  Ii.  R.  A.  681. 

Bnlldlnss  and  fences  cneroaelilnv  on 
strecta,  mnnlelpal  povrer  aver. — See  mono- 
sraphie  note  by  Ernest  Watts,  89  Lb  R.  A« 
662. 

Conviet  labor  on  streets.  —  See  mono- 
graphic note  by  Ernest  Watts,  89  Ia  R.  A« 
680. 

CSaa-plpea  in  streets,  mnnldpal  power 
aver.  —  See  monographic  note  by  Ernest 
Watts.  39  Li.  R.  A.  680. 

Lleense  for  the  nae  of  streets  by  vehicles. 
— ^See  monogrraphio  note  by  H.  P.  Farnham, 
36  L.  R.  A.  413. 

Mnnldpal  power  over  nvlaancea  alfectlnv 
hiyhwaya  and  waters. — See  mono^raphio 
note  by  Ernest  Watts,  20  L.  R.  A.  649. 

Obatmctiona  and  encroachments  on  streety 
mnnlelpal  power  over.  —  See  monogrraphio 
note  by  Ernest  Watts,  89  U  R.  A.  663. 

Paradea  and  noise  on  streets,  mnnlcipal 
power  over.  —  See  monogrraphio  note  by 
Ernest  Watts,  89  L.  R.  A.  672. 

Salea  on  atreets,  mnnldpal  po'wer  over. — 
See  monog'raphic  note  by  Ernest  Watts,  89 
Li.  R.  A.   678. 

Stalla,  abow-casea,  sisn-boarda,  etc.,  on 
street  a,  mnnldpal  power  over. — See  mono- 
grraphio note  by  Ernest  Watts,  89  U  R.  A. 
661. 

Thlnira  averhanslnv  streeta,  municipal 
power  over.  —  See  monogrraphic  note  by 
Ernest  Watts.  87  L.  R.  A.  667. 

Trees  on  mtr^etmj  mnnlelpal  power  over. — 
See  monogrraphic  note  by  Ernest  Watts,  89 
L.  R.  A.  670. 

ns.     STREET-CAR    TRANSFERS.     Ordi- 
nance  prohibiting   issuance    or   delivery    of 
street-car ,  transfers    to    passengers*  except 
upon   or  within  car  from  which  passengrer 
is   transferred   and   prohibitingr  any   person 
except  duly  authorized  conductor  or  agrent 
of    person,    firm,    or   corporation    operating: 
street  railroad  within  city  issuing:,  deliyer- 
ingr.    grivlnp,    or   selling:   transfer   is   within 
power   of   municipal   authorities    and    prop- 
erly within  exercise  of  their  duties  to  pass 
reasonable   regulations   affecting:   street-car 
lines  to  remedy  threatened  or  actual  inter- 
ference with  comfort,  convenience,  and  g:en- 
eral  welfare  of  traveling:  public. — Ex  parte 
Lorenzen,  128  Cal.  431,  436,  79  Am.  St  Rep. 
47,  61  Pac.  Rep.  68,  60  L.  R.  A.  66. 

ass.  STOCK-YARDS  may  be  declared 
nuisances  by  municipal  authorities  when- 
over  they  become  oflCensive  to  public. — City 


of  Burlingrton  vs.  Stockwoll*  5  Kan.  App. 
669,  47  Pac  Rep.  988. 

Stoek-yardsy   mnniclpal  power   over^— Bee 

monoffraphio  note  by  Ernest  Watts,  88  Lw 
R*  A.  666. 

2S4.     SUNDAY   IiA\I^S  —  Talld^— Moral    as 

well  as  physical  welfare  of  state  should  be 
protected  by  government  and  leg:l8lature, 
deeming:  one  day's  rest  in  seven  essential 
to  welfare  of  people,  both  moral  and  phy- 
sical, does  not  violate  constitution  in  so 
enacting:,  law  being:  not  only  for  aerg:reg:ate 
ffood  of  society,  but  for  benefit  of  all  mem- 
bers.— Ex  parte  Andrews,  18  Cal.  678,  683; 
Ex  parte  Koser,  60  Cal.  177,  189,  193. 

286.  Lteg:i8lature,  in  exercise  of  its  police 
power  and  deeming:  it  for  general  ffood, 
may  prescribe  that  certain  classes  of  busi- 
ness remain  closed  on  Sundays,  and  in  so 
doing:  does  not  violate  provisions  of  consti- 
tution reg:arding:  relig:ious  tolerance.  (Under 
Const.  1849,  which  did  not  prohibit  class 
leg:i8lation). — ^Ex  parte  Burke»  69  Cal.  6,  19, 
48  Am.  Rep.  :81. 

286.  Law  provldingr  for  better  observ- 
ance of  Sabbath,  prohibiting:  labor  on  that 
day,  etc.,  is  an  interference  with  religious 
liberty,  not  police  regulation,  and  unconsti- 
tutional and  void  (Field,  J.,  dla). — Ex  parte 
Newman.  9  Cal.  602,  604. 

287.  Bakers  —  "Workflnv      Sundays.  —  Act 

prohibiting:  bakers  from  working:  on  Sun- 
days cannot  be  maintained  as  police  reg:u- 
lation,  and  is  also  void  under  constitution 
as  special  and  class  legislation. — Ex  parte 
Westerfield,  66  Cal.  660,  662,  86  Am.  Rep. 
47. 

2S8.  Barber  shop — Keeping  open. — Ordi- 
nance making:  it  misdemeanor  to  keep 
barber  shop  open  or  for  barber  to  work  on 
Sunday  or  other  holiday  is  special  and 
class  leg:i8lation,  and  cannot  be  sustained 
as  police  regrulatlon.  —  Ex  parte  Jentzsch, 
112  Cal.  468,  474,  44  Pac.  Rep.  803,  82  L.  R. 
A.  664. 

Constitntlonallty  of  Sunday  laws  and 
Sunday  doalngr  laws. — See  monographic 
notes  49  Am.  Dec  616;  68  Am.  Rep.  768;  and 
monogrraphic  note  by  B.  A.  Rich,  22  Lb  R. 
A.  721. 

280.  TELEPHONE  COMPANIES— LIcenae 
fee  upon  telephones  for  which  rental  is 
charg:ed  may  be  imposed  by  city  under 
power  to  levy  license-taxes  for  purpose  of 
revenue. — City  of  Og:den  vs.  Crossman,  17 
Utah  66,  63  Pac.  Rep.  986. 

240.  Rcimlation  of  charges.  —  Maximum 
charges  of  telephone  companies  may  be 
flxed  by  state  in  exercise  of  its  police 
power. — Hockett  va  State,  105  Ind.  250,  55 
Am.  Rep.  201,  6  N.  E.  Rep.  178. 

241.  TELEPHONE  AND  TELEGRAPH 
COMPANIES,  IN  USE  OF  STREETS  of  mu- 
nicipality, may  be  regulated  by  ordinance 
thereof. — City  of  Wichita  vs.  Missouri  &  K. 
Tel.  Co.  (Kan.  Dec.  1,  1904),  78  Pac  Rep. 
886. 

242.  TRADING-STAMPS  —  DEFINITION. 
— -General    diameter   of    tradlns-stampa    or 
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conpoM  la  matter  of  common  knowledgre. 
They  are  somewhat  different  in  form  and  one 
in  common  use  is  substantially  this.  £ach 
time  customer  t>urcha8es  groods  from  mer- 
chant and  pays  for  them  in  cash,  merchant 
elves  him  memorandum  in  writing:,  called 
stamp  or  coupon,  which  expresses  in  money 
value  small  percentagre  of  price  of  groods 
bougrht  and' paid  for,  and  entitles  him,  after 
he  has  accumulated  certain  number  of  such 
coupons,  to  use  them  to  extent  of  their  face 
value  in  payment  for  any  other  groods  of 
merchant  which  he  may  afterwards  desire 
or  groods  of  some  other  person  or  tradingr 
company  who  has  undertaken  to  redeem 
coupons.  \There  is  generally  issued  with 
stamp  or  coupon  catalogue  of  articles  from 
which  holder  of  coupon  may  afterwards 
select.  There  is  nothing  in  such  stamp  or 
coupon  which  is  outside  constitutional 
right  of  citizens  to  make  contracts  con- 
cerning property,  nothing  which  wrongfully 
Interferes  with  lawful  rights  of  other  per- 
sons, and  nothing  which  police  power  can 
reach  as  touching  public  safety,  public 
health,  or  public  morals,  and  therefore,  an 
act  prohibiting  issuance  and  use  of  such 
stamps  cannot  be  sustained  as  police  regu- 
lation.— Ex  parte  Drexel  (Cal.  Sept.  28, 
1905),  82  Pac.  Rep.  429. 

243.  The  giving  of  trading-stamps  Is  but 
one  of  variety  of  devices  for  advertising 
sale  of  goods,  and  prohibition  thereof  does 
not  fall  within  police  power.  —  State  vs. 
Ramseyer  (N.  H.  Sept.  6,  1904),  68  Atl.  Rep. 
968;  State  vs.  Dodge,  76  Vt.  197,  66  Atl.  983; 
People  vs.  Oillson,  109  N.  Y.  389.  4  Am.  St 
Rep.  466.  17  N.  E.  Rep.  843. 

244.  Not  lottery. — Trading-stamp  or  cou- 
pon has  none  of  characteristics  of  gam- 
bling game  or  lottery.  Its  redemption  does 
not  depend  upon  chance.  Its  holder  selects 
what  goods  he  wants.  He  Is  not  compelled 
to  take  what  chance  may  give  him  or  take 
nothing  if  some  gambling  device  shall  so 
determine.  It  is  therefore  contract  which 
legislature  has  no  power  to  prohibit  or  to 
seriously  Interfere  with  under  guise  of 
regulation,  and  an  act  undertaking  to  do 
this  is  unconstitutional  and  void. — ^Ex  parte 
Drexel  (Cal.  Sept  23,  1905),  82  Fac.  Rep. 
429. 

245.  GlvlniT  tradins-stamps  la  not  lottery, 

as  it  has  no  element  of  chance  and  nothing 
in  nature  of  gaming.  It  is  simply  device  to 
attract  customers  or  to  Induce  those  who 
have  bought  once  to  buy  again,  and  in 
this  aspect  is  as  innocent  as  any  other  form 
of  advertising.  —  Ex  parte  McKenna,  126 
Cal.  429,  431,  68  Pac.  Rep.  916. 

24C  License. — Ordinance  declaring  every 
person.  Arm,  or  corporation  using  stamps, 
coupons,  tickets,  or  other  device  for  sale  of 
goods  which  shall  entitle  purchaser  receiv- 
ing same  to  procure  from  any  other  Arm 
or  corporation  any  goods,  wares,  or  mer- 
chandise upon  production  of  such  stamps, 
tickets,  etc.,  is  subject  to  license  of  one 
hundred  dollars  per  year,  is  valid  when 
imposed    as    revenue    measure. — Fleetwood 


vs.  Read.  21  Wash.  647,  68  Pac.  Rep.  665,  47 
L.  R.  A.  206. 

247.  Ordinance    making    It   unlawful   for 
any  one  to  sell,  offer,  or  attempt  to  sell  any 

^f^rchandise  by  selling  trading  stamps  to 
merchants  to  be  by  such  merchants  de- 
livered to  customers  upon  purchase  of 
goods  and  then  exchanged  by  such  cus- 
tomers with  person  selling  such  trading- 
stamps  for  goods  and  merchandise  without 
payment  of  license  fee  of  six  hundred  dol- 
lars per  year  by  person  issuing  such  trad- 
ing-stamps and  also  license  fee  of  one 
hundred  dollars  per  year  by  merchant  using 
same  is  not  void  as  an  interference  with 
interstate  commerce. — Ollure  M.  Co.  vs.  Pid- 
duck-Ross  Co.  (Wash.  April  6,  1905),  80  Pac. 
Rep.  276. 

248.  Tax  on. — Provision  Imposing  tax  on 
person  issuing  trading-stamps  eight  times 
as  large  as  that  levied  on  merchants  doing 
same  class  of  business,  but  not  issuing 
trading-stamps,  is  void.  —  Ex  parte  Mc- 
Kenna, 126  Cal.  429,  431,  68  Pac  Rep.  916. 

248.  Prohibition  of  —  InTslld.— Act  pro- 
hibiting Issuance,  use.  or  redemption  of 
trading- stamps  or  coupons  is  invalid  and 
cannot  be  sustained  as  police  regulation. — 
Ex  parte  McKenna,  126  Cal.  429.  68  Pac. 
Rep.  916;  Ex  parte  Drexel  (Cal.  Sept.  23. 
1906),  82  Pac.  Rep.  429.  Ala.  State  vs.  Shu- 
gart.  188  Ala.  86,  100  Am.  St.  Rep.  17.  35 
So.  Rep.  28.  On.  Hewin  vs.  Atlanta  (Oa. 
Jan.  27,  1905),  49  S.  E.  Rep.  765,  67  L.  R.  A 
795.  If.  C.  City  of  Winston  vs.  Beeson.  ISS 
N.  C.  271,  47  S.  E.  Rep.  467.  65  L.  R.  A.  167. 
N.  H.  State  vs.  Ramseyer  (N.  H.  Sept  C. 
1904),  68  Atl.  Rep.  968.  If.  Y.  People  vs. 
Gillson.  109  N.  Y.  889,  4  Am.  St  Rep.  465. 
17  N.  E.  Rep.  843;  People  ex  rel.  Madden 
▼8.  Dycker,  72  App.  Div.  308.  76  N.  Y.  Supp. 
Ill;  People  ex  rel.  Appel  vs.  Zimmerman. 
102  App.  Div.  103,  92  N.  Y.  Supp.  497.  Pa. 
Commonwealth  vs.  Morehead,  7  Pa.  Co.  (^ 
R.  618.  R.  I.  State  vs.  Dal  ton,  22  R.  I.  77, 
84  Am.  St  Rep.  818,  46  Atl.  Rep.  234.  48 
!•.  R.  A.  776.  Tt.  State  vs.  Dodge,  76  Vt 
197,  56  Atl.  Rep.  983.  Vn.  Young  vs.  Com- 
monwealth.  101   Va.   853,   45   S.   E.  Rep.  327. 

Holding  such  act  to  be  valid  and  consti- 
tutional, see:  .D.  C  Lansburgh  vs.  District 
of  Columbia,  11  App.  D.  C.  612.  Md.  SUte 
vs.  HaVkins.  96  Md.  146,  93  Am.  St  Rep. 
828,  61  Atl.  Rep.  860.  Fed.  Hunies  vs.  City 
of  Fort  Smith,  98  Fed.  Rep.  867. 

280.  TRUSTS  —  ComMnatlona.  —  Statute 
that  every  person,  corporation,  etc.,  to  di- 
rectly or  Indirectly  combine  or  form  what 
is  known  as  trust  or  make  any  contracts 
for  purpose  of  fixing  price  or  regulating 
production  of  any  article  of  commerce  or  of 
product  of  soil  or  to  create  or  carry  out 
any  restriction  in  trade,  to  limit  produc- 
tions or  increase  or  reduce  price  of  mer- 
chandise or  commodities  or  to  prevent  com- 
petition or  to  fix  standard  whereby  price  of 
merchandise  or  produce  will  be  controlled, 
etc.,  be  subject  to  certain  penalties,  provid- 
ing, however,  that  provisions  of  statute  do 
not  apply  to  any  arrangement  agreement. 
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or  combination  between  laborers  made  with 
object  of  lessenlnfiT  hours  of  labor  or  in- 
creasingr  wasres,  nor  to  persons  engraged  in 
horticulture  or  aerriculture,  with  a  view  to 
Increasingr  price  of  their  product*  is  In  con- 
flict vlth  14th  amendment  to  federal  consti- 
tution and  therefore  void. — State  vs.  Cudahy 
P.  Co.  (Mont.  Nov.  17,  1905),  82  Pac  Rep. 
8S3. 

S61.  UNITED  STATES  PATENT  cannot 
deprive  state  of  rlg^ht  to  regrulate  sale  of 
patented  article.  —  Hockett  vs.  State,  106 
Ind.  250»  65  Am.  Rep.  201,  6  N.  E.  Rep.  178. 

Tacdnation. — See  post  i  2993  and  notes. 

SSS.    VITICULTURAIj  COMMISSIOlf.— Act 

conferringr  power  on  commission  to  declare 
and  enforce  rules  and  resrulatlons  in  nature 
of  quarantine,  to  erovern  manner  of  and 
restrain  or  prohibit  importation  into  state 


and  distribution  within  state  of  infected 
vines,  cuttingrs,  empty  fruit  boxes,  etc.,  and 
declaring  violation  of  regulation  of  board 
a  misdemeanor  is  void  as  an  attempt  on 
part  of  legislature  to  delegate  its  powers. 
— Ex  parte  Cox,  63  Cal.  21. 

26S.  WAREHOUSES— Reralatloii  of,  and 
of  charges. — Warehouses  for  the  storage  of 
grain  and  the  maximum  charges  to  be  made 
therefor  are  subject  to  regulation  by  stat- 
ute of  a  state  in  the  exercise  of  Its  police 
power. — ^Munn  vs.  People,  94  U.  S.  113,  bk. 
24  L.  ed.  77. 

Weights  and  meaiivre*. — See  post  |  3209 
and  notes. 

IVater-cIoaeta  and  privtes,  mvnlelpal  eon« 
trol  over. — See  monographic  note  by  Ernest 
Watts,  38  L.  R.  A.  816,  and  monographic 
note  by  B.  A.  Rich,  16  L.  R.  A.  400. 


§  2960.    FORM  OF  BEPORT.    The  report  must  state : 

1.  The  name,  place  of  birth,  last  residence,  age,  and  occupation  of  all  such 
passengers  who  are  not  citizens,  or  who  shall  have,  within  the  last  preceding 
twelve  months,  arrived  from  any  country  out  of  the  United  States,  and  who 
have  not  been  examined,  bonded,  or  paid  commutation  money,  as  provided 
in  this  chapter,  or  have  been  landed  from  any  such  vessel  at  any  place  during 
her  last  voyage,  or  who  have  gone  on  board  of  any  vessel  with  the  intention 
of  coming  into  this  state,  or  who  may  have  died  during  the  last  voyage  of  such 
vessel;  and, 

2.  Whether  any  of  the  passengers  so  reported  are  lunatic,  idiotic,  deaf, 
dumb,  blind,  crippled,  infirm,  or  are  lepers,  or  persons  affected  with  any  of 
the  diseases  known  as  leprosy  or  elephantiasis. 

3.  The  names  and  residences  of  the  owners  of  such  vessels. 

History:     Enacted   March    12,    1872;     amended   March   30,    1874,   Code 
Amdts.  1873-4,  pp.  38-39;    March  25,  1876,  Code  Amdts.   1875-6,  p.  53. 

§2951.    OATH  TO  BE  ADMINISTERED  TO  CERTAIN  PASSENGERS. 

The  master  or  commander  of  the  vessel  must  administer  to  any  passenger  of 
foreign  birth,  who  declares  himself  a  citizen  of  the  United  States,  the  follow- 
ing oath :  *'I, ,  do  solemnly  swear  (or  affirm)  that  I  was  born  in ; 

that  I  am  a  naturalized  citizen  of  the  United  States;  that  I  was  naturalized 

and  received  my  certificate  of  naturalization  in  the  state  of  ,  in  the 

year .'*  History:    Enacted  March  12,  1872. 


§2952.  LEPERS^  LAZARETTOS  FOR.  It  shall  not  be  lawful  for  lepers 
or  persons  affected  with  leprosy  or  elephantiasis  to  live  in  ordinary  intercourse 
with  the  population  of  this  state;  but  all  such  persons  shall  be  compelled  to 
inhabit  such  lazarettos  or  lepers'  quarters  as  may  be  assigned  to  them  by  the 
board  of  supervisors  of  the  city  or  county  in  which  they  shall  be  domiciled  or 
settled,  and  the  board  of  supervisors  are  vested  with  power  and  are  required 
to  make  all  necessary  provisions  for  the  separation,  detention,  and  care  of 
lepers  or  persons  affected  with  leprosy  or  elephantiasis,  settled  or  domiciled 
in  their  respective  cities  or  counties.  The  superintendent  or  manager  of  all 
lepers'  quarters  under  this  chapter  shall  forward  quarterly  statements,  show- 
ing the  name,  age,  sex,  and  birthplace  of  each  leper  in  such  quarter,  to  the 
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secret&ry  of  state,  who  shall  keep  a  proper  record  of  such  matters  for  the 
information  of  the  public. 

Hfstory:  Enacted  March  12,  1872,  fonnded  npon  $2  Act  Ma^r  8,  1852, 
Stats.  1852,  p.  79;  repealed  March  30,  1874,  Code  Amdta.  1873-4,  p.  39. 
Present  section  enacted  March  30,  1874,  Code  Amdta.  1873-4^  p.  39; 
amended  March  25,  1876,  Code  Amdts.  1875-6,  pp.  53-54. 

§  2953.    ADDITIONAL  BOND  IN  CERTAIN  CA8E8  (repealed).  ^ 

History:  Enacted  March  12, 1872;  repealed  March  80,  1874^  Code  Amdta. 
1873-4,  p.  39.  j 

§2954.  NATXTBE  OF  BOND.  The  bond  required  by  the  next  preceding 
section,  must  be  a  separate  bond  for  each  passenger,  and  the  same  sureties 
must  not  be  upon  more  than  one  bond.  Each  bond  must  be  secured  by  two  or 
more  sufScient  sureties,  residents  of  the  state,  each  of  whom  must  prove,  before 
the  commissioner  of  immigration,  by  oath  or  otherwise,  indorsed  in  writing  on 
such  bond,  that  he  is  a  freeholder  and  resident  of  the  state,  and  is  worth  double 
the  amount  of  the  penalty  of  the  bond  in  real  estate,  over  and  above  all  his 
debts  and  liabilities.  The  bond  may,  at  the  option  of  the  party,  be  secured 
by  mortgage  on  real  estate,  or  by  the  pledge  and  transfer  of  United  States 
bonds,  or  controller's  warrants  of  this  state,  in  any  amount  sufficient  to  secure 
the  same. 

Hfstory:  Enacted  March  12,  1872,  fonnded  npon  $2  Act  Ma^r  3,  1852, 
Stats.  1852,  p.  79;    amended  March  30,  1874,  Code  Amdta.  1873-4,  p.  41. 

§2955.  EXAMINATION  OF  FOREIGN  PASSENGERS;  DISPOSITION 
OF  LEPERS,  The  commissioner  of  immigration  must  satisfy  himself  whether 
or  not  any  person  who  shall  arrive  in  this  state,  by  vessel  from  any  foreign  port 
or  place,  is  a  leper,  or  affected  with  the  disease  known  as  leprosy  or  ele- 
phantiasis, before  such  person  shall  mingle  with  the  population  of  this  state. 
For  the  purpose  of  ascertaining  said  fact  the  commissioner  is  vested  with  the 
power  and  authority  to  detain  all  such  persons  on  board  any  such  vessel  so 
arriving,  and  to  assign  the  vessel  to  a  berth  or  anchorage  separate  and  apart 
from  other  vessels,  and  at  a  safe  and  suitable  distance  from  the  shore,  if  in 
his  judgment  it  shall  be  necessary,  until  such  fact  can  be  fully  ascertained  bv 
him.  Such  fact  shall  be  ascertained  by  personal  inspection  and  examination 
of  each  and  every  person  on  board  such  vessel ;  and  the  commissioner  of  immi- 
gration is  authorized,  empowered,  and  required  to  make  such  personal  inspec- 
tion and  examination  of  all  persons  so  arriving  by  any  such  vessel,  the  same 
to  be  made  at  such  berth  or  anchorage  as  he  shall,  in  his  discretion,  assigi\  to 
such  vessel  for  that  purpose,  and  shall  be  made  before  the  landing  of  any 
person  thereupon.  All  of  such  persons  who,  upon  inspection  and  examination, 
are  found  to  be  lepers,  or  affected  with  the  disease  known  as  leprosy  or  ele- 
phantiasis, shall  be  taken  in  charge  by  the  commissioner  of  immigration,  and 
placed  in  a  suitable  lazaretto,  or  lepers'  quarter,  to  be  provided  or  designated 
by  the  board  of  supervisors,  whenever  necessary  for  that  purpose,  as  herein- 
before prescribed,  and  there  detained  and  properly  cared  for,  separate  and 
apart  from  the  general  population  of  this  state,  so  long  as  they,  the  said 
lepers,  shall  elect  to  remain  in  the  state  of  California,  or  until  they  shall  have 
recovered  from  said  disease,  and  no  longer.  All  of  such  persons  as  shall  be 
found  to  be  free  from  said  disease  shall  be  allowed  to  depart  and  go  at  their 
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willy  without  unnecessary  detention  or  delay,  and  shall  be  entitled  to  receive 
a  certificate  of  the  fact  of  their  freedom  from  said  disease  from  said  com- 
missioner. 

[Fees  of  commissioner.]  For  his  services  in  making  such  examination  and 
inspection  the  commissioner  of  immigration  shall  demand  and  collect  from 
the  master,  owner,  or  consignee  of  such  vessel  the  sum  of  seventy  cents  in 
United  States  gold  or  silver  coin,  for  each  and  every  person  so  examined  or 
inspected,  which  sum,  except  four  thousand  dollars  a  year  and  expenses  of 
office,  shall,  when  required  for  such  purpose,  be  paid  by  the  commissioner  into 
the  state  treasury,  to  be  used  in  the  maintenance,  when  necessary,  of  such 
lazarettos  or  lepers'  quarters  as  shall  be  constructed  under  this  law. 

[Penalty  for  failure  by  master  or  owner.]    Any  master,  owner,  or  consignee 
of  any  vessel  arriving  at  any  port  of  this  state  who  shall  fail  or  refuse  to  per- 
form, or  [to]  permit  the  performance  of,  any  of  the  acts  or  things  required  by 
this  chapter,  or  to  take  and  occupy  with  his  vessel  the  berth  of  anchorage 
assigned  for  the  same  by  the  commissioner,  pending  the  examination  and  in- 
spection herein  provided  for,  or  who  shall  permit  or  allow  any  person  arriving 
in  such  vessel  to  depart  therefrom,  and  to  communicate,  mingle,  or  associate 
with  the  population  of  this  state  or  any  part  thereof,  until  after  such  exam- 
ination and  inspection  by  the  commissioner  is  had,  shall,  for  every  such  act  or 
omission,  forfeit  to  the  commissioner  of  immigration  the  sum  of  one  thousand 
dollars  in  United  States  gold  coin,  to  be  sued  for  and  recovered  by  suit  in  any 
court  of  competent  jurisdiction,  and  to  be  applied  in  like  manner  with  the  fees, 
ind  any  master,  owner,  or  consignee  of  any  such  vessel  so  arriving,  who  shall 
refuse  or  neglect  to  pay  or  [to]  cause  to  be  paid  to  said  commissioner  the  fee 
of  seventy  cents  for  the  examination  and  inspection  of  each  and  every  person 
80  arriving  in  such  vessel,  shall  forfeit  to  said  commissioner,  for  each  case,  the 
sum  of  five  hundred  dollars  in  United  States  gold  coin,  to  be  recovered  and 
applied  as  above.    And  the  commissioner  shall  have  a  lien  upon  the  vessel,  and 
the  same  shall  be  sold  to  pay  any  judgment  recovered  under  this  act.    The 
commissioner  shall  have  the  power  to  call  in  the  aid  of  the  sheriff  and  all 
police  authorities  to  assist  in  enforcing  this  law. 

[Deputies.]  And  he  may  appoint  one  or  more  deputies  under  him,  who  shall 
be  invested  with  all  the  powers  of  the  commissioner  and  may  discharge  his 
official  duties  when  required  by  him. 

[Commissioner's  report.]  The  commissioner  of  immigration  must  prepare 
and  transmit  to  the  secretary  of  state  quarterly  statements,  certified  under 
his  hand  and  seal,  showing  the  name,  age,  sex,  birthplace  and  present  residence 
of  every  leper,  or  person  affected  with  leprosy  or  elephantiasis,  examined  or 
inspected  by  him,  as  well  as  any  other  information  or  fact  touching  the  char- 
acter and  prevalence  of  said  disease  within  his  knowledge. 

H (story:    Enacted  March  12,  1872,  founded  upon  $4  Act  May  S,  1852, 
Stats.  1852,  pp.  79-80;   repealed  March  30,  1874,  Code  Amdts.  1873-4,  p.  41; 

re-enacted  and  amended  March  25,  1876,  Code  Amdts.  1875-6,  pp.  54-55. 
• 

1.  Applied,  cited,  eonstrned,  referred  to.  '«5  Cal.  662.  668,  4  Pac.  Rep.  674  (construed); 

2-6.  Disposition  of  money — Commissioner  not  People  ex  rel.  Dunn  vs.  Bunker,  70  Cal.  212. 

entitled  to.  214,    11   Pac.   Rep.   703    (construed);   People 

7.  Same — ^Liability  of  commissioner.  ex  rel.  Dunn  vs.  Van  Ness,  76  Cal.  121,  122, 

!•    APPLIKD,  CrrBD,  COMSTRUBD,  RB-  123.  18  Pac.  Rep.  189   (construed). 

FIBRRICD  TO,  etc..  In:    Forrester  vs.  Dunn.  S.     DISPOSITIOlf    OF    MONB5Y— Cw««l»- 


II 


(7ia) 


ACTION   ON   BOND— PBNAl/nr. 


IPt.  nr. 


■loBcr  mot  emtltleA  to. — Commissioner  Is 
not  authorized  to  retain  moneys  collected 
in  excess  of  his  salary  and  office  expenses* 
if  proper  authority  fall  to  provide  any  suit- 
able lepers'  quarters.  In  collectlner  money, 
he  assumes  to  act  as  state  officer*  and  as 
between  himself  and  state  Is  bound  by  that 
assumption.  —  People  ex  rel.  Dunn  vs. 
Bunker,  70  Cal.  212.  216,  11  Pac  Rep.  708. 

8.  Intent  of  leirlslatnre  expressed  in  this 
section  was  that  commissioner  should  pay 
into  state  treasury  all  fees  and  money  re- 
ceived less  four  thousand  dollars  a  year 
and  office  expenses,  which  should  be  used 
by  state  for  maintenance  of  lepers'  quar- 
ters, when  required  for  that  purpose,  and  in 
absence  of  any  law  requlrlnff  him  to  pay 
fees  over  monthly  or  at  other  stated  times, 
he  could  be  compelled  to  do  so  at  reasonable 
periods  during  his  incumbency  in  office. — 
People  ex  rel.  Dunn  vs.  Van  Ness,  76  Cal. 
121,  124,  18  Pac.  Rep.  189. 

4.  Honeys  paid  Into  mtmie  troasnry  were, 
prior  to  act  of  1883,  provldlnff  that  all  fees 
collected  must  be  deposited  in  state  treas- 
ury, and  salary  and  expenses  of  commis- 
sioner afterwards  audited  and  paid  there- 
from, to  be  applied  to  support  of  lepers' 
quarters,  and  were  subject  to  no  claim  of 


commissioner  for  salary  or  office  expenses. 
it  being:  presumed  that  he,  as  authorized, 
retained  his  salary  and  expensea — ^For- 
rester vs.  Dunn,  66  Cal.  662,  663,  4  Pac.  Rep. 
674. 

5.  Payment  of  money  collected  under 
statute  of  this  state  into  state  treasury 
cannot  be  evaded  on  grround  that  statute  is 
In  conflict  with  constitution  of  United 
States  and  collection  unauthorized. — People 
ex  rel.  Dunn  vs.  Bunker,  70  Cal.  212,  215,  11 
Pac.  Rep.  708. 

6.  Commissioner  cannot  retain  money 
collected  because  person  from  whom  it  was 
collected  has  commenced  an  action  against 
him  to  recover  it.  Havin^r  callected  It,  he 
should  have  let  It  take  regular  course, 
namely,  payment  into  state  treasury. — Peo> 
pie  ex  rel.  Dunn  vs.  Bunker,  70  Cal.  218. 
216,  11  Pac.  Rep.  703. 

T.     Liability    of    commissioner.  —  To    pay 

over  to  proper  officer  of  state  at  proper 
time  moneys  collected  by  him,  after  de- 
ducting salary,  was  one  of  duties  of  com- 
missioner, and  conversion  of  such  moneyi 
by  him  was  breach  of  his  official  bond. — 
People  vs.  Van  Ness,  79  Cal.  84,  87,  12  Am. 
St.  Rep.  134,  21  Pac.  Rep.  664. 

As  to  commissioners*  fees,  see  post  I  2969. 


§  2056.  ACTION  ON  BOND.  If  any  person  for  whom  a  bond  has  been 
given  under  this  chapter,  within  the  time  specified  in  such  bond,  becomes 
chargeable  upon  any  city,  town,  or  county  of  this  state,  an  action  may  be 
brought  upon  such  bond  in  the  name  of  the  people  of  this  state,  by  the  district 
attorney  of  the  county.  The  plaintiff  in  the  action  is  entitled  to  recover  upon 
such  bond,  from  time  to  time,  so  much  money,  not  in  the  whole  exceeding  the 
penalty  of  such  bond,  exclusive  of  costs,  as  may  be  sufficient  to  defray  the 
expense  incurred  by  any  such  city,  town,  or  county,  for  the  maintenance  and 
support  of  the  person  for  whom  the  bond  may  have  been  given.  The  amount 
of  such  recovery  may  be  collected  from  the  sale  of  the  real  estate  or  other 
security  mortgaged,  pledged,  or  deposited  therefor,  in  conformity  with  this 
chapter. 

History:    Enacted  March  12,  1872,  founded  upon  $6  Act  Maj  3,  1852, 
Stats.  1852,  p.  80. 

Applied,  cited,  constmcdy  referred  to,  etc..  In:  People  ex  reL  Dunn  vs.  Van  Ness.  76 
Cal.  121,  122,  18  Paa  Rep.  189   (cited). 

§  2957.  PENALTY  FOR  NEOLEOT  TO  GIVE  BOND.  If  any  person  or 
consignee  neglects  or  refuses  to  give  any  of  the  bonds  required  by  this  chapter 
within  three  days  after  the  landing  of  such  passenger,  or  the  indorsement  of 
the  commissioner,  or  does  not  within  that  time  make  the  commutation  author- 
ized by  section  twenty-nine  hundred  and  fifty-five,  he  is  liable  to  the  state  of 
California  in  the  penal  sum  of  one  thousand  dollars  for  each  passenger  on 
whose  account  such  bond  may  have  been  required,  or  for  whom  such  commu- 
tation might  have  been  made  under  this  chapter. 

History:     Enacted  March   12,   1872. 

Applied,  cited,  constmcd,  referred  to,  etc..  in:    People  ex  reL  Dunn  vs.  Van  Ness,  T6 
Cal.   121,  122,  18  Pac.  Rep.  139   (cited). 
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§2958.  COMMnTATION  MONEYS^  WHERE  PLACED.  All  moneys  re- 
ceived  in  commutation  of  bonds,  and  paid  into  the  state  treasury,  must  be 
placed  to  the  credit  of  the  general  fund. 

Hrstory:  Enacted  March  12,  1872,  founded  upon  §§8,  9  Act  April  18, 
I860,  Stats.  1860,  pp.  214-215;  amended  March  7,  1874,  Code  Amdts. 
1873-4,  p.  132. 

Applied,  cited,  comitmed,  referred  to,  etc.,  in:    People  ex  reL  Dunn  vs.  Van  Ness,   76 
Cal.  121,   122.   x8   Pac.  Rep.   139    (cite<l). 
C«mmatatloii    of   bonds. — See    post    |  2960. 

§2950.  FINES  AND  PENALTIES^  LIEN  ON  VESSEL.  For  all  fines  and 
penalties  imposed  by  this  chapter  upon  any  master  or  commander,  owner  or 
consignee,  for  any  omission,  neglect,  or  refusal  to  perform  any  act  or  duty 
required  by  this  chapter,  such  vessel  is  liable ;  and  the  amount  of  such  fines  or 
penalties  are  [is]  a  lien  upon  such  vessel,  and  have  priority  over  all  other  liens, 
except  those  for  seamen's  wages^  bottomry  bonds,  and  respondentia.  Such 
penalties  and  fines  may  be  sued  for  and  recovered  in  a  civil  action,  with  costs 
of  suit,  by  the  commissioner,  or  by  his  authorized  attorney,  in  the  name  of  the 
people  of  the  state  of  California,  in  any  court  having  cognizance  thereof,  and 
when  recovered  must,  after  deducting  the  expenses,  be  paid  into  the  state 
treasury. 

History:     Enacted   March   12,   1872. 

Applied,  elted,  eonatmed,  referred  to,  etc.,  monm, — See  KBRR'S  CYC.  PBM.  CODES  If  173. 

in:    People   ex  rel.  Dunn  vs.  Van  Ness,   76  176. 

Cal.   121.  122,  18  Pac.  Rep.  139    (cited).  Actions  asalnat  TeMcla,  etc. — See  KBRR'S 

Pnnlahment  for  Importing  forbidden  per^  CYC.  CODE  CIT.  PROC.  ||  818,  827. 

§  2960.  OTHEK  COMMUTATIONS.  The  commissioner  may  compound  or 
commute,  for  any  of  the  penalties  or  fines,  upon  such  terms  as  he  thinks  proper, 
and  at  the  end  of  every  month  report  to  the  controller  of  state  the  reasons  and 
causes  of  such  compounding  or  commutation.  He  may  also  compound  or  com- 
mute, with  the  owner  or  consignee  of  any  vessel,  for  any  bond  required  to 
be  given  by  such  owner  or  consignee  for  such  passengers  as  have  been  paupers 
in  any  other  country,  or  who,  from  their  condition  at  the  time  of  their  arrival 
in  this  state,  or  from  sickness  or  disease  at  the  time  of  their  leaving  the  port 
of  departure,  are  a  public  charge,  or  likely  soon  to  become  so ;  such  commu- 
tation to  be  fixed  by  the  commissioner  at  such  sum  as  he  may  deem  suflScient 
to  defray  the  necessary  expenses  of  such  persons  during  the  continuance  of 
their  then  sick,  disabled,  or  infirm  state. 

History:     Enacted   March   12,   1872. 

A^vplled,  cited,  eonatmed,  referred  to,  etc.,  in:  People  ex  rel.  Dunn  ys.  Van  Ness,  76 
Cal.  121,  122.  18  Pac.  Rep.  139   (cited). 

§2961.    COMMUTATION   MONEY,   PAYMENT   INTO   STATE   TREAS 

TIEY.  The  commissioner  receiving  any  commutation  money,  or  any  moneys 
from  fines  or  penalties,  under  this  chapter,  must  account  for  and  pay  the  same, 
less  twenty  per  cent,  which  he  may  retain  as  his  compensation,  on  the  first 
Tuesday  of  every  month,  to  the  treasurer  of  state,  in  the  same  manner  in  which 
county  treasurers  account.  He  must  specify  in  his  account  the  names  of  the 
parties  paying  each  sum  of  money,  the  date  of  such  payment,  for  what  paid, 
OP  the  name  of  the  vessel  and  the  number  of  passengers  on  account  of  whom 
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it  was  paid,  or  annex  thereto  an  affidavit  of  its  correctness.  The  commissioner 
must  also  furnish  to  the  parties  paying  any  commutation  money,  or  any  money 
from  other  sources,  receipts  in  duplicate,  specifying  the  amount  paid,  the  name 
of  the  vessel,  and  the  number  of  passengers  on  account  of  whom  or  for  what  it 
was  paid. 

Hfstory:     Enacted   March   12,   1872;    amended   March   SO,   1874,   Code 
Amdts.  1873-4,  p.  41. 

Applied,  cited,  coiMtmed,  referred  t«s  etc.  In:  People  ex  rel.  Dunn  vs.  Van  Ness,  7$ 
Cal.   121,  122.  18  Pac.  Rep.  139    (cited). 

§2962.  CERTAIN  VESSELS  EXEMPTED.  Masters  of  vessels  arriviiig 
at  any  of  the  ports  of  this  state  from  any  port  in  this  state,  or  from  Oregon,  or 
Washington  Territory  [state]  are  exempt  from  making  the  statement  required 
by  this  chapter  when  the  vessels  in  which  they  arrive  have  not  taken  on  board  at 
their  port  of  departure,  or  at  any  intermediate  port,  any  alien  passenger,  to  be 
landed  at  the  port  of  arrival;  and  masters  of  vessels  arriving  from  Panama  are 
also  exempted  from  the  provisions  of  this  chapter  when  they  have  not  landed, 
or  are  not  about  to  land,  passengers  who  took  their  departure  from  ports  other 
than  the  port  of  New  York ;  and  in  no  case  must  such  master  be  required  to 
report  any  passenger  other  than  way  passengers  taken  on  board  between  the 
port  of  New  York  and  the  port  of  arrival  in  this  state. 

History:     Enacted  March   12,   1872. 

Applied,  cited,  coMtroed,  referred  toy  etc.,  in:  People  ex  reL  Dunn  va.  Van  Ness,  7$ 
Cal.   121»  122.  18  Pac.  Rep.  189   (cited). 

§2063.  CEETAIN  PERSONS  EXEMPTED.  The  consuls,  ministers, 
agents,  or  other  public  functionaries  of  any  foreign  government,  arriving  in 
this  state  in  their  ofl&cial  capacity,  are  exempt  from  the  provisions  of  this 
chapter. 

Hrstory:  Enacted  March  12,  1872,  fotinded  upon  SIS  Act  May  3,  1852 
(Stats.  1852,  p.  83),  as  amended  by  Act  May  2,  1862,  Stats.  1862,  p.  487. 

Applied,  cited,  eoMtmed,  referred  toy  etc.,  in:  People  ex  reL  Dunn  vs.  Van  Ness,  7$ 
Cal.   121,  122.  18  Pac.  Rep.  189   (cited), 

§  2964.  POWERS  AND  DITTIES  OF  COMMISSIONEBS  OF  IHHIOSA. 
TION.  The  commissioner  of  immigration  must  approve  all  bonds  and  adminis- 
ter all  oaths  required  in  the  discharge  of  his  duties.  Whenever  it  appears  that 
the  master  or  commander  of  any  vessel  has  not  made  a  full  and  correct  report, 
as  provided  by  this  chapter,  the  commissioner  must  inquire  into  the  same,  and 
for  that  purpose  may  require  the  attendance  of  witnesses  before  him  in  the 
same  manner  as  notaries  public  may  in  civil  cases.  Testimony  so  taken  may  be 
read  as  evidence  on  the  trial  of  any  action  commenced  for  any  penalty  or 
forfeiture  accruing  under  the  provisions  of  this  chapter  in  the  same  manner 
and  with  the  like  effect  as  if  regularly  taken  in  such  action. 

Hrstory:  Enacted  March  12,  1872,  founded  upon  §12  Act  May  3,  1852 
(Stats.  1852,  p.  83),  as  amended  by  Axst  April  2,  1863  (Stats.  1863,  pp. 
150-151),  and  8  4  Act  March  18,  1870,  Stats.  1869-70,  p.  331. 

1.  Applied,  cited,  construed,  referred  to.  >•    term    op    officb.  —  AppoiatM  •t 

2.  Term  of  ofice  VOTcmor    durinsr    recess    of    senate    holds 

office  until  grovernor  and  senate  act  and  fill 

1.     Applied,  died,  oonstrved,  referred  to,       office,  and  If  grovernor  fall  to  make  an  ap* 

etc..  In  People  ex  rel.  Dunn  vs.  Van  Ness,  76      pointment  until  after  adjournment  of  next 

Cal.   121.  122.  18  Pac.  Rep.  139   (cited).  session   of   senate,   he   cannot   fill  office  by 
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appointment     thereafter.  —  People     ex     reL  Att«ndaaee     of     'wltneaa     before     motery 

Wetherbee  vs.  Caaineau,  20  Cal.  604,  608.  public — See   ante   |  794   BubdL   S. 

§2966.  SAME;  OATHS  AND  FEES.  The  commissioner  of  immigration 
must  prepare  all  bonds  required  to  be  given  hy  the  owners  or  consignees, 
masters,  captains,  or  commanders  of  vessels,  and  administer  the  oaths  to  the 
sureties  upon  such  bonds,  and  for  each  bond  he  may  charge  and  collect  a  fee 
of  three  dollars,  and  for  the  administration  of  each  oath  he  may  charge  one 
dollar ;  and  if  he  neglects  to  administer  the  oaths  to  such  sureties,  or  to  require 
them  to  justify  on  each  bond,  as  required  herein,  or  if  he  demands  or  receives 
any  other  or  larger  fees,  commissions,  or  compensation  for  services  than  is 
expressly  allowed  in  this  chapter,  he  shall  pay  to  the  state  of  California  the 
penal  sum  of  one  hundred  dollars  for  each  offense. 

Hfstory:  Enacted  March  12,  1872,  founded  upon  §5  Act  May  2,  1862, 
Stats.  1862,  pp.  487-488,  and  §5  Act  March  18,  1870,  Stats.  1869-70,  pp. 
331-332. 

1.  Applied,  cited,  construed,  referred  to.  S.    PAYMBNT  to  trblasurbr. — Money 

2.  Payment  to  troasorer.  collected   by   commissioner   under   color    of 

1.    APPLIBD,  CITBD,  COlfSTRUBD,  RBS-  ^^^^'  """"^  ^^  P**^  ^^^^  «^*t«  treasury  and 

FBRRBD  TO,  etc..  In:    People  ex  rel.  Dunn  cannot    be    reUIned    upon    ffround    that    It 

VI.  Van  Ness.  76  CaL  121.  122.  18  Pac.  Rep.  ^»«  collected  without  leffal  sanction.— Peo- 

139   (cited);    People   vs.   Van  Ness.   79   CaL  P^®  ^■-  ^an  Ness.  79  Cal.  84,  89,  12  Am.  St. 

84.  89.  12  Am.  SL  Rep.  184.  21  Pac.  Rep.  654  ^®P-  ^'^'  ^^  ^*c.  Rep.  554. 

(construed).  Boad   and   siiretlea.— See   ante   |  2954. 

§2966.  EX  OFFICIO  COMMISSIONEBS.  In  all  the  ports  of  this  state 
other  than  San  Francisco  the  mayor  or  chief  municipal  oflScer  at  such  port,  or 
if  there  be  none  such,  then  the  sheriff  of  that  county  is  ex  officio  commissioner 
of  immigration  for  such  port,  and  in  carrying  out  the  provisions  of  this 
chapter,  and  has  all  the  powers  and  is  liable  to  all  the  penalties  provided 
herein. 

Hfatory:  Enacted  March  12,  1872,  founded  npon  $5  Act  Maj  2,  1862, 
Stats.  1862,  pp.  487-488. 

Applied,  cited,  coBStmed,  referred  toy  etc.  In:  People  ex  rel.  Dunn  vs.  Van  Ness,  78 
Cal.  121.  122,  18  Pac.  Rep.  189   (cited). 

§2967.    DUTIES  OF  DISTRICT  ATTORNEYS  (repealed). 

Hrstory:  Enacted  March  12,  1872,  founded  upon  S  7  Act  May  2,  1862, 
Stats.  1862,  p.  488;    repealed  March  30,  1874,  Code  Amdts.  1873-4^  p.  42. 

Applied,  cited,  coBstmed,  referred  to,  etc,  in:  People  ex  rel.  Dunn  vs.  Van  Ness,  76 
Cal.  121,  122.  18  Pac.  Rep.  189   (cited). 

§2968.  OFFICIAL  BOND  OF  OOMMISSIONEB.  The  commissioner  of 
immigration  for  the  port  of  San  Francisco  must  execute  an  oflScial  bond  in  the 
sum  of  twenty-five  hundred  dollars. 

Hfstory:  Enacted  March  12,  1872;  amended  March  25,  1876,  Code 
Amdts.  1875-6,  p.  55. 

Applied,  cited,  eoastmedy  referred  to,  etc,  Olilelal  bonds  Is  seaeraL — Bee  ante  9  947 

In:    People  ex  rel.   Dunn  vs.  Van  Ness,   76      et  seq. 
CaL  121.  122,  18  Pac.  Rep.  18»   (cited). 

§2969.  LEPROSY  FUND,  DISPOSITION  OF.  All  moneys  received  by 
the  state  controller  from  the  ofSce  of  commissioner  of  immigration  shall  con- 
stitute a  special  fund,  to  be  designated  as  **the  leprosy  fund.''  The  commis- 
Rioner  of  immigration  is  hereby  authorized  and  required  to  pay  into  the  state 
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treasury,  monthly,  in  the  same  manner  as  county  treasurer's  account,  aU  per 
capita  fees  collected  by  him,  and  moneys  derived  from  fines,  penalties,  and 
forfeitures.  The  state  controller  is  hereby  authorized  and  required  to  audit 
the  salary  and  ofiSce  expenses  of  the  commissioner  of  immigration  monthly, 
the  same  to  be  paid  in  the  controller's  warrants  on  said  special  fund;  pro- 
vided, however,  that  no  such  account  of  salary  and  office  expenses  shall  be 
audited  in  excess  of  the  amount  of  ''leprosy  funds"  on  hand,  and  no  liability 
shall  accrue  to  the  state  for  any  deficiency  relating  thereto. 

[Appointment  of  deputy.]  Sec.  2.  The  commissioner  of  immigration  shall 
not.  appoint  more  than  one  deputy,  and  the  salary  of  said  deputy  is  hereby 
fixed  at  one  hundred  dollars  per  month;  and  furthermore,  the  governor  is 
hereby  authorized  to  suspend  the  payment  for  said  deputy  whenever  the 
employment  of  the  same  may  be  deemed  in  his  judgment  unnecessary. 

[Term  of  oflElce.]  Sec.  3.  The  commissioner  of  immigration  shall  hold  office 
during  the  governor's  pleasure. 

[Repealing  clause.]  Sec.  4.  All  acts  and  parts  of  acts  in  conflict  with  this 
section  are  hereby  repealed. 

Hfstory:   Enacted  March  15,  1883,  Stata.  and  Amdts.  1883,  pp.  368-369. 

1.  Applied,  cited,  construed,  referred  to.  People   vs.   Welneke.    122   Cal.   635»  B40,  65 

2.  Compensation  of  deputies.  Pac.  Rep.  579   (cited). 

1.     Applied,  cited,  construed,  referred  to»  S.     Compensatloii  of  depvtlea,  if  they  ar« 

etc.,  in:    People  ex  rel.  Dunn  vs.  Bunker,  70  or  shall  be  entitled  to  any,  is  made  by  this 

Cal.  212.  215.  11   Pac.  Rep.  703   (construed);  aectlon. — People    ex   rel.    Dunn   vs.   Bunker, 

People  ex  rel.   Dunn  vs.  Van  Ness,   76   Cal.  70  Cal.  212,  216,  11  Pac  Rep.  70S. 
121,  122,  125,  18  Pac.  Rep.  189   (construed); 

CHAPTER  n. 

PRESERVATION    OP   PUBLIC   HEALTH. 

Article  L    State  Board  of  Health,  §§  2978-2984. 
II.     Vaccine  Agent,  §§  2993,  2994. 

III.  Health  and  C^arantine  Regalations  for  the  City  and  Harbor  of  San  Francisco, 

S§  3004-3035. 

IV.  Health  Beg:iilation8  for  the  City  of  Sacramento,  $§  3042-3049. 

Y.    Health  and  Quarantine  of  Other  Cities,  Towns,  and  HarborS|  §S  8059-3064. 

ARTICLE  I. 
STATE   BOARD   OP   HEALTH. 

S  2978.    Who     constitute    the    state    board.  §  2981.    Meetings  and  election  of  officers. 

Term.  §  2982.     Secretary    of    board.     Salary    and 
S  2979.     Powers  and  duties  of  board.  duties. 

§  2979a.  Duties  in  contagious  and  infectious  §  2983.     Expenses  of,  limited  (repealed). 

diseases.  §  2984.    Local   boards   of   health   to  enforce 
$  2980.    To  report  as  to  the  effect  of  intoz-  rules     made    by    state   board  of 

icating  liquors.  health. 

§  2078.  WHO  CONSTITUTE  THE  STATE  BOABD.  TERM.  The  state 
board  of  health  shall  consist  of  seven  duly  licensed  and  practising  physicians 
of  this  state,  appointed  by  the  governor  for  the  term  of  four  years. 

[Repealing  claufie.]    All  acts  and  parts  of  acts  in  conflict  are  repealed 

History:  Enacted  March  12,  1872,  founded  upon  §  1  Act  March  18,  1870, 
StatR.  1869-70,  p.  329;  amended  March  20,  1905,  Stats,  and  Amdts.  1905, 
p.  398. 


See  Const.  1879  art.  XX  1 14;  HENNINGPS  Appointment  and  tern  of  ofllce  of 

GRlMRRATi  liAWS  p.  clv.  bcro.— See  ante  |  868  subd.  2;  |  86S. 
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Attorney   for   atato   hotad   of   healtk    and  Sanitary  dlatrlcts.— See  HEBTNIBTG'S  GBN- 

boaWI     of     hcaltk     of     San     Francisco. — Soe  ERAIj  LAWS  p.  1183. 

HE!f?rnvU»S    GENBRAIj   LAIVS   p.    1265.  Vitlcultnral        commlaslon.  —  See        HBBT-i 

Namber  of  membera.— See  ante  S  343.  IflBTCS    GBNERAIj    LAWS    p.    1471. 

§  2979.  POWEBS  AND  DUTIES  OF  BO ABD.  The  state  board  of  health 
shall  examine  into  the  causes  of  communicable  diseases  in  man  and  domestic 
aoimals  occurring  or  likely  to  occur  in  this  state. 

It  may  quarantine  or  isolate  and  disinfect  persons,  animals,  property  and 
things  of  whatever  nature,  and  houses,  rooms,  places,  cities  or  localities,  when- 
ever  in  the  judgment  of  said  board  or  pending  its  meeting,  whenever  in  the 
judgment  of  its  executive  ofScer  such  action  shall  be  deemed  necessary  to 
protect  or  preserve  the  public  health,  and  said  board  may  destroy  or  cause  to 
be  destroyed,  bedding,  carpets,  household  goods,  furnishings  and  materials, 
clothing,  or  animals,  when  in  the  judgment  of  said  board  or  that  of  its  execu- 
tive ofScer  such  clothing,  furnishings,  bedding,  goods,  materials  or  animals  are 
an  imminent  menace  to  the  public  health. 

It  may  establish  and  maintain  places  of  quarantine  or  isolation. 

It  shall  have  sanitary  control  of  all  public  buildings  or  places  owned,  leased 
or  controlled  by  the  state,  and  no  officer  or  person  having  charge  of  the  erection 
of  any  public  building  owned  or  controlled  by  the  state  shall  proceed  with  the 
construction  thereof  until  the  state  board  of  health  shall,  in  writing,  have 
approved  the  plans  and  specifications  therefor,  in  so  far  as  the  same  may,  in 
any  way,  affect  the  sanitation  thereof. 

It  shall  cause  special  investigation  of  the  sources  of  mortality  and  the 
effects  of  localities,  employments,  conditions  and  circumstances  on  the  pub- 
lic health,  the  preparation  and  sale  of  drugs  and  food  and  the  adulteration 
thereof. 

They  must  perform  such  duties  as  are  or  may  be  required  by  law  for  the 
detection  and  prevention  of  the  adulteration  of  articles  used  for  food  or  drink, 
and  for  the  punishment  of  persons  guilty  of  violation  of  any  law  providing 
against  such  adulteration. 

It  shall  examine  and  have  power  to  prevent  the  pollution  of  sources  of  public 
domestic  water  and  ice  supply. 

It  shall  have  power  to  prepare  or  purchase  and  distribute  at  cost  antitoxins, 
vaccine  and  other  approved  serums  and  lymphs. 

It  shall  maintain  a  bureau  of  vital  statistics  under  the  supervision  of  its 
execiitive  officer,  where  shall  be  collected  and  recorded  all  births,  marriages 
and  deaths,  burials  and  cremations  within  the  state.  These  statistics  together 
with  the  number  of  cases  of  communicable  diseases,  and  such  further  com- 
parative statistics  and  information  as  may  be  deemed  of  value  to  scientists, 
the  medical  profession,  the  general  public  and  aid  in  the  maintenance  of  good 
health  conditions  may  be  published  by  the  board  in  such  manner  and  at  such 
times  as  it  may  deem  proper. 

It  shall  have  power  to  prescribe  and  enforce  regulations  for  the  embalming, 
cremation,  burial,  disinterment  and  transportation  of  the  dead. 

It  shall  have  power  to  prescribe  the  form  of  certificates  of  birth  and  death, 
and  of  permits  for  burial,  disinterment,  cremation  and  transportation  of  the 
Jead,  and  provide  measures  for  their  observance. 
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It  shall  have  power  to  abate  public  nnisances.  It  may  advise  all  local  health 
authorities,  and,  when  in  its  judgment  the  public  health  is  menaced  it  shall 
control  and  regulate  their  action. 

It  shall  have  general  power  of  inspection,  examination,  quarantine  and  dis- 
infection within  this  state,  provided  that  this  act  shall  in  no  wise  conflict  with 
the  enforcement  of  the  national  quarantine  laws. 

It  shall  have  power  to  commence  and  maintain  all  proper  and  necessary 
actions  and  proceedings  for  the  enforcement  of  its  regulations  and  for  the 
protection  and  preservation  of  the  public  health  and  to  defend  all  actions 
and  proceedings  involving  its  powers  and  duties  and  in  all  such  actions  or 
proceedings  it  shall  sue  and  be  sued  under  the  name  of  the  state  board  of 
health. 

It  shall  have  power  to  adopt  and  enforce  rules  and  regulations  for  the  execu- 
tion of  its  duties  under  this  section. 

It  shall  at  each  biennial  session  of  the  legislature  make  a  report  with  such 
suggestions  as  to  legislative  action  as  it  deems  proper. 

[Repealing  clause.]    All  acts  and  parts  of  acts  in  conflict  are  repealed. 

Hfstory:  Enacted  March  12^  1872,  founded  upon  §  2  Act  March  18,  1870, 
Stats.  1869-70,  p.  329;  amended  March  20,  1905,  Stats,  and  Amdts.  1905, 
pp.  398-399. 

jLet  to  aatborlme  state  board  of  bealtb  to  Hyvloale  laboratotr  of  tbe  state  board  sf 

purcbaae  aad  manafactnre  diphtheria  aati-    '  health. — See  HKHNIIf G*S  GBBfBRAL  LAWS 


toxin.— See    HfiNNINCPS    GBNERAL    1JLW8  p.   1266. 

p.  1266.  State    analyst.  —  See     BBSNlCOrCPS    GEN- 

For  areneral  laws  relatlair  to  state  board  BRAL  IjAWS  p.  1259. 

of      health,      see      HBNNING'S      GENBRAL  IVUfvl    faUnre    to    perform    daty    aader 

LAIVS  pp.  1266-1267.  laws  for  preserratioa  of  health,   a  mU*^ 

PoBtshment  for  violation  of  health  laws,  meaner. — See    KBRR'S     CYC    PBN.    CODE 

See   KBRR'S   CYC.   PBN.   CODB   {877.  f  878. 

§  2979a.    DITTIES   IN    OONTAOIOUS   AND    INFEOTIOnS   DISEASES. 

It  is  the  duty  of  every  local  board  of  health,  and  of  each  of  the  members 
thereof,  and  of  every  coroner  and  other  public  oflScer  knowing,  or  having 
reason  to  believe,  that  any  case  of  Asiatic  cholera  or  of  bubonic  plague  or  any 
other  contagious  or  infectious  disease  exists  or  has  recently  existed  within  the 
city,  city  and  county,  town,  township  or  county  of  which  he  is  an  officer,  or  of 
which  such  local  board  of  health  is  an  official  body,  to  take  such  measures  as 
may  be  necessary  to  prevent  the  spread  of  such  disease  and  to  at  once  report 
such  case  to  the  state  board  of  health,  which  may  thereupon  take  such  meas- 
ures as  it  may  deem  necessary  to  ascertain  whether  such  case  of  cholera  or 
plague,  or  any  other  contagious  or  infectious  disease,  exists,  or  has  so  existed, 
and  to  prevent  the  further  spread  of  such  contagion,  and  to  that  end  such  state 
board  may,  if  it  deems  proper,  take  possession  and  control  of  the  body  of  any 
living,  or  the  corpse  of  any  deceased,  person  which  is  or  has  been  afflicted  with 
either  of  such  diseases,  and  may  direct  and  take  such  means  as  it  may  deem 
expedient  to  arrest  the  further  spread  of  such  disease  or  diseases. 

Hfstory:     Enacted   March   6,   1901,  Stats,   and  Amdts.   1900-1,   p.   99; 
In  effect  immedialelj. 

§2980.  TO  REPORT  AS  TO  THE  EFFECT  OF  INTOXICATINO 
LIQITOBS.  The  board  must  examine  into  and  report  what,  in  their  best  judg- 
ment, is  the  effect  of  the  use  of  intoxicating  liquor  as  a  beverage  upon  the 
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indnstry,  prosperity,  happiness,  health,  and  lives  of  the  citizens  of  the  state ; 
also,  what  legislation,  if  any,  is  necessary  in  the  premises. 

Hrstory:  Enacted  March  12,  1872,  fonnded  upon  §  3  Act  March  18,  1870, 
Btats.  1869-70,  p.  329. 

See  post  I  8881  and  note. 

Report   of   state    board   of    bealtb.  —  See  ante  81832,   884. 

§  2981.  MEETINOS  AND  ZUUE OTION  OF  OFFIOESS.  The  board  must 
meet  at  the  capital  of  the  state,  at  least  once  in  every  three  months.  They 
must  elect  from  their  own  number  a  president  and  a  permanent  secretary; 
the  latter  must  reside  at  the  capital,  and  is  their  executive  ofl&cer.  No  mem- 
ber, except  the  secretary,  receives  any  compensation;  but  the  actual  traveling 
expenses  of  the  members,  while  engaged  in  the  duties  of  the  board,  are  allowed, 
and  paid  out  of  the  general  fund« 

History:  Enacted  March  12,  1872,  fonnded  npon  {  3  Act  March  18,  1870, 
Stats.  1869-70,  p.  329. 

§  2982.  SEOBETAEY  OF  BOASD.  SALAKY  AND  DUTIES.  The  secre- 
tary of  the  state  board  of  health  shall  receive  an  annual  salary  of  three  thou- 
sand dollars  and  necessary  expenses  incurred  in  the  performance  of  his  duties. 
He  shall  enforce  all  orders  and  regulations  of  the  state  board  of  health,  and 
shall  vigilantly  observe  sanitary  conditions  throughout  the  state,  and  take  all 
necessary  precautions  to  protect  it  in  its  sanitary  relations  with  other  states 
and  countries. 

He  shall  keep  an  accurate  record  of  the  proceedings  of  the  state  board  of 
health  and  of  his  own  acts,  and  shall  file  a  written  report  of  the  same  at  each 
regular  meeting. 

[Repealing  clause.]  Sec.  5.  All  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

Hfatory:  Enacted  March  12,  1872,  fonnded  npon  §4  Act  March  18,  1870, 
State.  1869-70,  pp.  329-330;  amended  March  20,  1905,  Stats,  and  Amdts. 
1905,  p.  399. 

§2983.    EXPENSES  OF,  LIMITED  (repealed). 

Hfatory:  Enacted  March  12,  1872,  fonnded  npon  §  5  Act  March  18,  1870, 
Stats.  1869-70,  p.  330;  repealed  March  20,  1905,  Stats,  and  Amdts.  1905, 
p.  399. 

§2984.  LOCAL  BOAEDS  OF  HEALTH  TO  ENFORCE  RULES  MADE 
BY  STATE  BOARD  OF  HEALTH.  It  shall  be  the  duty  of  the  board  of 
health  of  each  municipality  and  incorporated  town  within  this  state,  and  of 
every  chief  executive  health  ofl&cer  thereof,  where  there  is  no  municipal  or 
town  board  of  health,  to  enforce  within  such  municipality  and  incorporated 
town  all  orders,  rules  and  regulations  concerning  health  and  quarantine  pre- 
Rcribed  or  directed  by  the  state  board  of  health;  and  it  shall  be  the  duty  of 
such  board  of  health,  or  chief  executive  health  oflRcer  to  report  in  writing  to 
the  state  board  of  health  on  or  before  the  fifth  day  of  each  month  all  infectious, 
contagious  and  communicable  diseases  in  man  or  beast  which  shall  come  to 
their  or  his  knowledge,  upon  blanks  furnished  by  the  state  board  of  health. 

[To  make  monthly  reports.]  Said  board  of  health,  or  chief  executive  health 
officer,  where  there  is  no  board  of  health,  in  cases  of  local  epidemic  of  disease 
shall  report  to  the  state  board  of  health  all  facts  concerning  the  disease  and  the 


n2M»,99M     (7M)      VACCIITB  AGENT— COMPBlf SATIOlf  AHD  DUTY. 


[PtllL 


measures  taken  to  prevent  or  abate  its  spread,  infection  or  conta^on.  Said 
board  of  health,  or  chief  executive  health  oflScer  where  there  is  no  board  of 
health,  shall  report  to  the  state  board  of  health  all  violations  of  the  state  health 
laws,  and  of  the  laws  relating  to  the  registration  of  marriages,  births,  and 
deaths,  which  shall  come  to  their  or  his  knowledge. 

[Repealing  clause.]    Sec.  2.    All  acts  and  parts  of  acts  in  conflict  or  in- 
consistent with  this  act  are  hereby  repealed.  . 

History r    Enacted   March    7,    1905,    Stats,    and    Amdts.    1905,    p.    84; 
\n  effect  immediately. 


Act  to  yroTlde  for  proper  Minltmry  con* 
dltlona  of  factorlce  and  workshops  and  the 
prcaerratlon  of  the  health  of  employees. — 
See  HBNNIXG'S  GBNBRAIi  JjAWS  p.   444. 

Coble  air  space  In  lod^nsr-honses. — See 
HBNNITfG'S  GENKRAL.  I^AWS  p.  696  and 
KBRR'8  CYC.  PBN .  CODID  f  401a. 


Resrnlatlon  of  pluahlnc  and  dralasge  ef 
hvlldinsrs  and  registration  of  plombem. — 
See  UKTrNlN&S  GENERAL.  M.AWS  p.  504. 

Vlolatlnsr  orders  of  state  board  of  besltk, 
a  misdemeanor. — See  KERR*S  CYC  PEN. 
CODE  f  877a. 


ARTICLE  n. 

VACCINE    AGENT. 
§  2993.    Agent    to    obtidn    genuine    vaccine  matter.        { 2994.    Compensation  and  dntj  of. 

§2993.    AGENT    TO    OBTAIN    GENTTINE    VACCINE    MATTER.     The 

vaccine  agent  must  obtain  a  supply  of  the  genuine  vaccine  matter,  and  pre- 
serve the  same  for  the  use  and  benefit  of  the  citizens  of  this  state. 

Hfatory:     Enacted  March  12, 1872,  founded  upon  §  1  Act  March  27,  1852, 
Stats.  1852,  p.  138. 


1.  CompolBory  vaccination. 

2.  Same — Of  achool-children. 

1.  COMPUI.SORY  VACCnfATIOW.— Stat- 
ute providingr  that  board  of  health  of  city 
or  town  If,  In  its  opinion,  It  is  necessary 
for'  the  public  health  or  safety,  shall  re- 
quire and  enforce  vaccination  and  revac- 
clnatlon  of  all  Inhabitants  thereof  and  shall 
provide  them  with  means  of  free  vaccina- 
tion, attachlner  penalty  to  whoever  refuses 
to  comply,  is  not  unreasonable,  arbitrary, 
or  oppressive  or  hostile  to  Inherent  rigrht  of 
every  freeman  to  care  for  his  own  body 
and  health  In  such  way  as  to  him  seems 
best,  nor  In  conflict  with  federal  constitu- 
tion. The  act  and  enforcement  thereof  are 
proper  police  regulations  when  dangrer  from 
smallpox  Is  reasonably  apprehended. — 
Jacobson  vs.   Commonwealth  of  Massachu- 


setts, 107  U.  8.  11,  bk.  49  tu  ed.  643,  25  Snpu 
Ct  Rep.  858. 

S.  School  children. — Compulsory  vaccina- 
tion of  school  children  Is  within  scope  of 
police  resrulatlon,  Its  object  being:  to  secure 
and  maintain  health  and  prosperity  of  state 
and  prevent  dissemination  of  what  is  high- 
ly contagrlous  and  much  dreaded  disease. 
— ^Abeel  vs.  Clark,  84  vjal.  226.  230,  24  Pac. 
Rep.  383;  French  vs.  Davidson,  143  Cal.  «58. 
661,  77  Pac.  Rep.  668. 

RIflrht  to  eompel  vacelnatloB. — See  mono- 
srraphic  notes  by  B.  A.  Rich,  26  Ll  R.  A.  ISt: 
26  L.  R.  A.  728;  monogrraphle  note  47  Am. 
St.  Rep.  646. 

Act  to  encoiiraire  vaeelnBtlon. — See  HEIT- 
KING'S  GBNBRAI.  LATV^S  p.  607. 

Especial  powers  and  liabilities  of  Mvaiel* 
palities  in  time  of  epidemics. — See  mono* 
graphic  note  by  B.  A.  Rich,  26  L.  R.  A.  727. 


§2094.  COMPENSATION  AND  DUTY  OF.  Such  agent  must  furnish 
genuine  vaccine  matter,  approved  by  the  state  board  of  health,  to  any  regular 
practising  physician  in  good  standing  in  his  profession  in  this  state.  He  may 
charge  and  receive  for  every  parcel  of  vaccine  matter  furnished  the  sum  of 
five  dollars,  which  is  in  full  compensation  for  his  services  and  expenses. 

History:    Enacted  March  12,  1872,  founded  upon  (2  Act  March  27,  1852, 
Stats.  1852,  p.  138. 
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ARTICLE  ni. 

HEALTH   AND   QUARANTINE    REGULATIONS   FOR 

SAN  FRANCISCO. 


f  3004.    Quarantine  grounds,  location  of. 

5  3005.    Board  of  health  of  San  Francisco. 

I  3006.  Mayor  ex  officio  president.  Time  of 
meeting. 

§  3007.    Health  officer.    His  election. 

S  3008.    Power  of  health  officer. 

S  3009.  Appointment  of  certain  officers  and 
emplojees. 

S  3010.    Salaries  of  officers  and  employees. 

§  3011.    Expenses  of  health  officer. 

S  3012.    General  powers  of  board  of  health. 

§  3013.  Shipmasters  to  report  infected  ves- 
sels. 

S  3014.  Passengers  and  freight  not  to  be 
land^  without  permit. 

§3015.    Duties  of  pilots. 

§  3016.  Neglect  of  masters  to  comply  with 
health  regulations,  penalty. 

§  3017.  Vessels  from  infected  ports  subject 
to  quarantine. 

S  3018.  Examination  and  inspection  of  ves- 
sels. 

S  3019.  Passengers  not  to  be  landed  without 
permit. 

S  3020.    Fees  of  health  quarantine  officer. 


THE   CITY  AND   HARBOR   OP 

§  3021.      Compulsory  vaccination. 

§  3022.      Hospitals  to  be  provided. 

§  3022^.  Home  for  inebriates. 

§3023.  Becords  of  births,  deaths,  and  in- 
terments. 

§3024.  Betums  of  births,  deaths,  etc.,  of 
children. 

§  3025.  No  bodies  to  be  buried  without  per- 
mit. 

§  3026.      Beturn  of  interments  to  be  made. 

§  3027.  Bodies  not  to  be  removed  without 
permit. 

§  3028.  Nuisances  on  premises  of  non-resi- 
dents.   Abatement. 

§  3029.      Health  officer  to  keep  fee-book. 

§  3030.       Bond  of  health  officer. 

§3031.  Officers  empowered  to  administer 
oaths. 

§  3032.      Actions,  in  whose  name  maintained. 

§  3033.  Vacation  of  infected  and  dangerous 
houses. 

§  3034.      Beport  as  to  infectious  diseases. 

§  3035.  Board  of  health  to  have  charge  of 
cemetery. 


§3004.  QUABANTINE  GROUNDS^  LOCATION  OF.  The  quarantine 
grounds  of  the  bay  and  harbor  of  San  Francisco  are  at  the  anchorage  of 
Sausalito. 

Hfstory:    Enacted  March  12,  1872,  founded  upon  §1  Act  April  4,  1870, 
Stats.  1869-70,  p.  716. 

board,  created  by  this  section,  are  state 
officers. — People  ex  rel.  Davidson  vs.  Perry. 
79  Cal.  106,  110,  21  Pac.  Rep.  428;  Ex  parte 
Keeney.  84  Cal.  304,  24  Pac.  Rep.  84;  Peo- 
ple ex  rel.  Lawlor  vs.  Williamson,  136  Cal. 
416.  416,  67  Pac.  Rep.  406. 

Act  to  prevent  latrodaction  of  eontasloaa 
OT  Infectious  dtoeasea  Into  the  state  of  Cali- 
fornia.—See  HBNNING'S  GBNESRAL  LAWS 
pp.    606,   607. 

Board  of  health. — See  H]SNNING*S  GEIV- 
BRAIi  IjAWS   p.    802. 

Contagions  disease  In  animals.  —  See 
KERR'S  CYC.  PEN.  CODES  S  402(1. 

Laws  relating  to  quarantine  of  animals. 
— See  HESNNING'S  GENERAL.  LAIVS  p.  1106. 

Municipal  remilatlons  of  quarantine  and 
health  laws. — See  monosrraphic  note  47  Am. 
St.  Rep.  640. 

Quarantine. — See  HENNING^S  GENERAL 
LAWS  p.   804. 

Quarantine  and  Inspection  of  animals  hy 
state. — See  monogrraphic  notes  93  Am.  St. 
Rep.  77;  97  Am.  St.  Rep.  242. 

State  laws  of  quarantine  and  health  rern- 
latlons. — See  monosrraphic  note  47  Am.  St 
Rep.    636. 


1.  Applied,  cited,  construed,  referred  to. 
2,8.  Charter  of  San  Francisco — Effect  of. 
4.  State  officers. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  People  ex  rel.  David- 
son vs.  Perry,  79  Cal.  106,  110.  112,  21  Pac 
Rep.  423  (cited);  Ex  parte  Keeney.  84  Cal. 
304.  306.  24  Pac.  Rep.  34  (cited);  People  ex 
rel.  Lawlor  vs.  Williamson.  136  Cal.  416, 
420.  67  Pac,  Rep.  504  (cited). 

3,  CHARTER  OP  SAN  FRANCISCO — Effect 
of. — Board  of  health,  created  by  charter  of 
San  Francisco,  Is  not  void  body  by  reason 
of  conflict  between  charter  and  this  section. 
If  code  sections  are  inconsistent  with 
charter,  charter  prevails.  —  People  ex  rel. 
Lawlor  vs.  Williamson.  136  Cal.  415.  419,  67 
Pac.  Rep.  604. 

3.  Whether  board  of  health,  created  un- 
der this  section,  still  exists  since  new 
charter  of  San  Francisco  went  Into  effect, 
and  if  so,  what  powers  and  functions  are 
left  to  it,  not  decided. — People  ex  rel.  Law- 
lor v^.  Williamson,  135  Cal.  416,  419,  67  Pac. 

Rep.  504. 

4.  STATE    OFFICERS. — Members   of    the 


§3005.  BOARD  OF  HEALTH  OF  SAN  FBANOISOO.  The  board  of 
health  of  the  city  and  county  of  San  Francisco  consists  of  the  mayor  of  the 
<city  and  county,  and  four  physicians  in  good  standing  residing  in  the  city  and 


H 
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connty  of  San  Francisco,  appointed  by  the  governor  and  holding  their  offices 
for  the  term  of  five  years. 

History:    Enacted  March  12,  1872^  founded  upon  §2  Act  April  4u  1870. 
Stats.  1869-70,  p.  716. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Qualification. 

&•  Term  of  office. 

1.  APPLIBD,  CITBD,  COITSTRTTBD,  RB- 
FBRRSSD  TO,  etc..  In:  People  ex  rel.  David- 
son vs.  Perry,  79  Cal.  106,  110,  112.  21  Pac. 
Rep.  423  (construed);  Kz  parte  Keeney,  84 
Cal.  804,  806.  807,  24  Paa  Rep.  84  (con* 
strued). 

S.  aVALIFlOATIOlf .  —  FaUnre  to  flle 
oath  in  county  clerk's  office,  as  well  as  In 
office  of  secretary  of  state.  Is  not  such  fail- 


ure to  qualify  as  will  render  office  vacant — 
People  ex  rel.  Davidson  vs.  Perry,  79  C^. 
106,  111,  21  Pac  Rep.  428. 

&  TBRM  OF  OFFIGSL — <<Flve  yean*  Is 
vBconatltntlonal  and  leaves  office  held  at 
the  pleasure  of  appolntlngr  power,  but  this 
does  not  affect  validity  of  balance  of  sec- 
tion.— People  ex  rel.  Davidson  vs.  Perry,  79 
Cal.  106,  111,  21  Pac.  Rep.  423;  Ex  parte 
Keeney,  84  Pac  Rep.  80 4»  807,  24  Pac 
Rep.  84. 


§3006.    MAYOR   EX    OFFICIO    PRESIDENT.     TIME    OF    MEETINO. 

The  mayor  is  ex  officio  president  of  the  board.    The  board  must  meet  monthly, 

and  at  such  other  times  as  the  president  may  direct.    In  the  absence  of  the 

president  the  board    may  elect  a  chairman,  who  is  clothed  with  the  same 

powers  as  the  president. 

H [story:    Enacted  March  IS,  1872|  founded  upon  (8  Act  April  4,  1870, 
Stats.  1869-70,  p.  716. 

§3007.  HEALTH  OFFICER.  HIS  ELECTION.  The  health  officer  for 
the  city  and  county  and  port  of  San  Francisco  is  elected  by  the  board  of 
health,  and  holds  office  at  its  pleasure.  He  must  be  a  graduate  of  some 
medical  college,  in  good  standing,  and  must  reside  within  the  city  limits  of 
San  Francisco. 

History:    Enacted  March  12,  1872,  founded  upon  §4  Act  April  4,  1870, 
Stats.  1869-70,  pp.  716-717. 

Applied,  cited,  coiuitraed,  referred  to,  etc.,      parte  Keeney,  84  CaL  804,  306,  24  Pac.  Rep. 
In:     People  ex  rel.  Davidson  vs.  Perry,  70      84   (cited). 
Cal.  105,  110.   21  Pac.  Rep.  423   (cited);  Ex 

§  3008.  POWER  OF  HEALTH  OFFICER.  The  health  officer  is  the  execu- 
tive officer  of  the  health  department,  and  he  may,  in  his  discretion,  cause  the 
removal  to  a  hospital  of  any  and  all  persons,  within  the  limits  of  the  city  and 
county  of  San  Francisco,  infected  with  variola. 

H.Fstory:    Enacted  March  12,  1872,  founded  upon  §5  Act  April  4,  1870, 
Stats.  1869-70,  p.  717;    amended  March  9,  1878,  Code  Amdts.  1877-8,  p.  52. 

Applied,  cited,  eonstmed,  referred  to,  etc..  In  Ex  parte  Keeney,  84  CaL  804,  806,  S4 
Pac.  Rep.  34   (cited). 

§  3009.    APPOINTMENT  OF  CERTAIN  OFFICERS  AND  EMPLOYEES. 

The  board  of  health  must  appoint  a  quarantine  officer,  who  shall  be  a  physi- 
cian in  good  standing,  a  secretary,  one  assistant  secretary,  six  health  inspec- 
tors, one  market  inspector,  and  one  messenger,  whose  duties  must  be  fixed 
by  the  board  of  health.  They  must  also  appoint  one  superintendent  physician, 
one  resident  physician,  one  steward,  one  matron,  one  apothecary,  two  visit- 
ing physicians,  two  visiting  surgeons,  as  officers  of  the  city  and  county 
hospital  in  and  for  the  city  and  county  of  San  Francisco,  one  each  of 
said  visiting  physicians  and  surgeons  to  be  nominated  by  the  faculty  of  the 
medical  department  of  th^  University  of  California,  and  one  each  of  said  visit- 
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ing  physicians  and  surgeons  to  be  nominated  by  the  Medical  College  of 
the  Pacific.  Said  board  may  also  appoint  one  engineer  for  the  city  and 
eoimty  hospital.  They  may  also  appoint  one  superintendent,  one  resi- 
dent physician,  one  matron,  and  such  other  employees  as  are  now 
authorized  by  law  to  be  employed  in  and  for  the  almshouse  of  said  city 
and  county.  They  shall  also  have  power  to  appoint  and  prescribe  the 
duties  of  one  city  physician  and  one  assistant  city  physician,  who  shall  be 
designated  as  police  surgeons,  and  whose  duty  it  shall  be  to  make  all  autopsies 
required  of  them  by  the  coroner  of  said  city  and  county.  And  said  board  is 
also  empowered  to  appoint  such  employees  and  such  medical  attendants  as 
they  may  deem  necessary  in  the  health  department,  and  in  all  the  various 
institutions  which  are  by  law  placed  under  their  supervision;  and  the  com- 
pensation of  such  employees  and  medical  attendants  shall  be  fixed  by  the 
board  of  health.  The  appointing  power  aforesaid  is  vested  solely  in  said  board 
of  health,  and  said  board  shall  have  power  to  prescribe  the  duties  of  said 
appointees,  and  shall  not  remove  the  same  without  just  cause.  The  heads  of 
departments  appointed  by  the  board  of  health,  to  wit,  the  health  officer,  resi- 
dent physician  of  city  and  county  hospital,  and  superintendent  of  almshouse, 
shall  not  be  removed  except  by  concurrence  of  four  members  of  said  board  of 
health. 

■  History:  Enacted  March  12,  1872,  founded  upon  (6  Act  April  4,  1870, 
Stats.  1869-70,  p.  717;  amended  March  23,  30,  1874,  Code  Amdts.  1873-4^ 
pp.  132,  135-136;  March  9,  1878,  Code  Amdts.  1877-8,  p.  53. 

1.  Applied,  cited,  construed,  referred  to.  ^    Inspectors  are  olllceni«— Inspectors  ap- 

2.  Inspectors  are  officers.  pointed  under  this  section  are  officers  and 

not  mere  employees  of  board.     The  provi- 

1.    Apylledy  citedy  eonatmed,  referred  tOy  sion  prohlbitlngr  removal  without  just  cause 

etc.,  in:  People  ex  rel.  Davidson  vs.  Perry*  is   not   unconstitutional,   and   they   are   en- 

79  CaL  105,   110,   21   Pac.   Rep.   423    (cited);  titled   to   notice   and   an   opportunity   tr   be 

Ex  parte  Keeney,  84  Cal.  804,  806,  24  Pac  heard  before  they  can  be  lesrally  remov*3d. — 

Rep.  34  (cited);  Patton  vs.  Board  of  Health,  Patton   vs.    Board   of  Health,    127   Cal.   388. 

127  Cal.  888,   391,  892,  898,  78  Am.  St.  Rep.  892,    899,   78  Am.   St   Rep.    66,   69   Pac.   Rep. 

66.  69  Pac.  Bep.  702    (construed).  702. 

§3010.  SALARIES  OF  OFFICERS  AND  EMPLOYEES.  The  following 
annual  salaries  are  hereby  allowed  to  the  oflficers  of  the  health  cJepartment 
and  such  other  oflficers  and  employees  as  are  mentioned  in  the  preceding  section 
viz.:  Health  oflficer,  three  thousand  dollars;  quarantine  oflficer,  eighteen  hun 
dred  dollars;  secretary,  twenty-one  hundred  dollars;  assistant  secretary 
twelve  hundred  dollars ;  health  inspectors,  twelve  hundred  dollars  each ;  mar 
ket  inspector,  twelve  hundred  dollars;  messenger,  nine  hundred  dollars;  city 
physician,  eighteen  hundred  dollars;  assistant  city  physician,  twelve  hundred 
dollars ;  all  of  said  salaries,  together  with  the  salaries  of  such  other  employees 
of  the  health  department  as  may  be  appointed  by  the  board  of  health,  must  be 
paid  in  equal  monthly  instalments  out  of  the  general  fund  of  the  city  and 
county  of  San  Francisco,  in  the  same  manner  as  the  salaries  of  the  other  officers 
of  said  city  and  county  are  paid.  There  shall  be  paid  to  the  oflficers  and 
employees  of  the  city  and  county  hospital  and  almshouse  the  following  annual 
salaries,  viz.:  Superintendent  physician,  twenty-four  hundred  dollars;  resi- 
dent physician,  fifteen  hundred  dollars;  steward,  fifteen  hundred  dollars; 
matron,  seven  hundred  and  twenty  dollars;  one  apothecary,  twelve  hundred 
dollars;  visiting  physicians  and  surgeons,  twelve  hundred  dollars  each;  en- 
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gineer,  twelve  hundred  dollars;  superintendent  of  almshouse,  twenty-four 
hundred  dollars;  resident  physician  of  almshouse,  fifteen  hundred  dollars; 
matron  of  almshouse,  seven  hundred  and  twenty  dollars ;  and  all  other  medical 
attendants  and  employees  of  said  institutions  are  to  be  paid  such  sums  as  may 
be  authorized  by  law,  and  as  provided  in  the  preceding  section ;  all  to  be  paid 
in  equal  monthly  instalments  out  of  the  hospital  and  almshouse  fund  of  said 
city  and  county  of  San  Francisco ;  and  the  auditor  of  said  city  and  county  is 
hereby  directed  to  audit  the  said  demands,  payable  out  of  the  funds  aforesaid, 
upon  the  approval  of  the  same  by  the  said  board  of  health,  and  also  to  audit 
all  demands  for  salaries  of  medical  attendants  and  employees  appointed  by  the 
board  of  health  in  accordance  with  this  chapter,  for  the  amounts  authorized 
to  be  paid,  when  the  same  shall  have  been  approved  by  said  board:  and  the 
treasurer  of  said  city  and  county  must  pay  said  demands  out  of  said  funds. 
The  clerk  of  the  mayor  of  the  city  and  county  of  San  BVancisco  shall  not 
receive  any  compensation  as  clerk  of  the  board  of  health. 

Hfstory:  Enacted  March  12,  1872,  founded  npon  (7  Act  April  4,  1870, 
Stats.  1869-70,  p.  717;  amended  March  23,  30,  1874,  Code  Amdts.  1873-4, 
pp.  133-134;    March  9,  1878,  Ck>de  Amdts.  1877-8,  pp.  53-54. 

Applied,     elted,     eonstrocd,     referred     to,       of  Health,  127  Cal.  888,  898,  78  Am.  St  Rep^ 
etc.,  In:  Ex  parte  Keeney,  84  Cal.  304,  806,       66,  59  Pac  Rep.  702  (referred  to). 
24   Pac.   Rep.   84    (cited);  Patton   vs.   Board 

§  3011.  EXPENSES  OF  HEALTH  OFFICES.  The  health  officer,  in  addi- 
tion to  his  salary,  receives  such  sums  for  the  necessary  expenses  of  his  office 
as  the  board  of  health  may  direct,  and  the  auditor  must  audit  and  the  treasurer 
pay  such  sums  out  of  the  general  fund.  The  board  of  supervisors  must  provide 
proper  offices  for  the  health  department. 

Hfatory:  Enacted  March  12,  1872,  founded  upon  §8  Act  April  4,  1870, 
Stats.  1869-70,  p.  717. 

Applied,  cited,  conatraed,  referred,  to,  etc.,  in:  Bz  parte  Keeney,  84  CaL  804,  806,  84 
Pac.  Rep.   84   (cited). 

§  3012.  GENERAL  POWERS  OF  BOARD  OF  HEALTH.  The  board  of 
health  have  general  supervision  of  all  matters  appertaining  to  the  sanitary 
condition  of  the  city  and  county,  including  the  city  and  county  hospital,  the 
county  jail,  almshouse,  industrial  school,  and  all  public  health  institutions 
provided  by  the  city  and  county  of  San  Francisco ;  and  may  adopt  such  orders 
and  regulations,  and  appoint  or  discharge  such  medical  attendants  and  em- 
ployees, as  to  them  seems  best  to  promote  the  public  welfare ;  and  may  appoint 
as  many  health  inspectors  as  they  deem  necessary  in  time  of  epidemics. 

History:  Enactod  March  12,  1872,  founded  upon  fid  Act  April  4,  1870, 
Stats.  1869-70,  p.  717. 

Applied,     cited,     conatraed,     referred     to,       of  Health,  127  Cal.  888,  899.  78  Am.  St  Rep. 
etc.,   in:  Ex  parte  Keeney,   84  Cal.  304.  306.       66,  69  Pac  Rep.  702  (cited). 
24   Pac.   Rep.   84    (cited);   Patton   vs.   Board 

§3013.  SHIPMASTERS  TO  REPORT  INFECTED  VESSELS.  Ship 
masters  bringing  vessels  into  the  harbor  of  San  Francisco,  and  masters,  owBcrs, 
or  consignees  having  vessels  in  the  harbor  which  have  on  board  any  cases  of 
Asiatic  cholera,  smallpox,  yellow,  typhus,  or  ship  fever,  must  report  the  same, 
in  writing,  to  the  quarantine  officer  before  landing  any  passengers,  casting 
anchor,  or  coming  to  any  wharf,  or  as  soon  thereafter  as  they,  or  either  of 
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them,  becoiae  aware  of  the  existence  of  either  of  the  diseases  on  board  of 
their  vessels. 

History:  Enacted  March  12,  1872,  founded  npon  §  10  Act  April  4,  1870, 
Stats.  1869-70,  p.  717;   amended  March  9,  1878,  Code  Amdts.  1877-8,  p.  54. 

Applied,     citedy     eon^trvcdy     referred    to,       to);  Bz  parte  Keeney,  84  Cal.   ZOi,  ZOS,  24 
etc^  in:  People  ex  rel.  Davidson  vs.  Perry,      Pac.  Rep.   84   (cited). 
79  CaL  105,  111,  21  Pac.  Hep.  423   (referred 

§3014.  PASSENGEBS  AND  FREIGHT  NOT  TO  BE  LANDED  WITH- 
OUT  PERMIT.  No  captain  or  other  officer  in  command  of  any  vessel  sailing 
under  a  register,  arriving  at  the  port  of  San  Francisco,  nor  any  owner,  con- 
signee, agent,  or  other  person  having  charge  of  such  vessel,  must,  under  a 
penalty  of  not  less  than  one  hundred  dollars  nor  more  than  one  thousand 
dollars,  land,  or  permit  to  be  landed,  any  freight,  passengers,  or  other  persons 
from  such  vessel  until  he  has  reported  to  the  quarantine  officer,  presented  his 
bill  of  health,  and  received  a  permit  from  that  officer  to  land  freight,  pass- 
engerSy  or  other  persons. 

History:  Enacted  March  12,  1872,  founded  npon  §  11  Act  April  4,  1870, 
Stats.  1869-70,  pp.  717-718;  amended  March  9,  1878,  Code  Amdts.  1877-8, 
p.  54. 

Applied,     eitedy    eonstraed,    referred    to»      Ex  parte  Keeney,  84  CaL  804,  806,  24  Pao. 
etc..  In:  People  ex  reL  Davidson  vs.  Perry,      Rep.   84    (cited). 
79  C^al.  106,  111,  21  Pac.  Rep.  423    (cited); 

§  3015.  DUTIES  OF  PILOTS.  Every  pilot  who  conducts  into  the  port  of 
San  Francisco  any  vessel  subject  to  quarantine  or  examination  by  the  quaran- 
tine officer,  must : 

1.  Bring  the  vessel  no  nearer  the  city  than  is  allowed  by  law. 

2.  Prevent  any  person  from  leaving,  and  any  communication  [from]  being 
made  with  the  vessel  under  his  charge,  until  the  quarantine  officer  has  boarded 
her  and  given  the  necessary  orders  and  directions. 

3.  Be  vigilant  in  preventing  any  violation  of  the  quarantine  laws,  and  re- 
port, without  delay,  all  such  violations  that  come  to  his  knowledge  to  the 
quarantine  officer. 

4.  Present  the  master  of  the  vessel  with  a  printed  copy  of  the  quarantine 
laws,  unless  he  has  one. 

5.  If  the  vessel  is  subject  to  quarantine,  by  reason  of  infection,  place  at  the 
masthead  a  small  yellow  flag. 

History:  Enacted  March  12,  1872,  founded  upon  §  12  Act  April  4,  1870, 
Stats.  1869-70,  p.  718;  amended  March  9,  1878,  Code  Amdts.  1877-8,  pp. 
54-55. 

Applied,     cited,     eoiuitraedf     referred    to.       Ex  parte  Keeney,  84  Cal.  304,   309,   24  Pao. 
etc.,  in:  People  ex  rel.  Davidson  vs.  Perry,      Rep.   34    (cited). 
79  Cal.    105,   111,   21   Paa   Rep.   428    (cited)  ^ 

§  3016.  NEGLECT  OF  MASTERS  TO  COMPLY  WITH  HEALTH  REGU^ 
LATIONS,  PENALTY.  Every  master  of  a  vessel  subject  to  quarantine  or 
visitation  by  the  quarantine  officer,  arriving  in  the  port  of  San  Francisco,  who 
refuses  or  neglects  either: 

1.  To  proceed  with  and  anchor  his  vessel  at  the  place  assigned  for  quaran- 
tine, when  legally  directed  so  to  do;  or, 

2.  To  submit  his  vessel,  cargo,  and  passengers  to  the  quarantine  officer,  and 
ftirnish  all  necessary  information  to  enable  that  officer  to  determine  [to]  what 
quarantine  or  other  regulations  they  ought  respectively  to  be  subject ;  or. 
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3.  To  report  all  cases  of  disease  and  of  deaths  occurring  on  his*  vessel,  and 
to  comply  with  all  the  sanitary  regulations  of  the  bay  and  harbor — 
Is  liable  in  the  sum  of  five  hundred  dollars  for  every  such  neglect  or  refusal. 

Hrstory:    Enacted  March  12,  1872,  founded  upon  §13  Act  April  4,  1870, 
Stats.  1869-70,  p.  718;   amended  March  9,  1878,  Ck>de  Amdts.  1877-8,  p.  55. 

JLypIle^     died,     cotuitme^     referred     to,  Paalflhrnent  of  nmster  for  failure  to  com- 

etc.,  in:  People  ex  reL  Davidson  vs.  Perry,      9I7-  with  like  yrovUloa. — See  KiaiR*S  CTC. 
70   CaL   105,   111,   21   Pac.   Rep.   423    (cited);       PBN.  CODB  {876. 
Bz  parte  Keeney,  84  CaL  804,  806,  24  Pac. 
Rep.   84    (cited). 

§  3017.  VESSELS  FROM  INFECTED  PORTS  SUBJECT  TO  QUABAN* 
TDTE.  All  vessels  arriving  off  the  port  of  San  Francisco  from  ports  which 
have  been  legally  declared  infected  ports,  and  all  vessels  arriving  from  ports 
where  there  is  prevailing  at  the  time  of  their  departure,  any  contagious,  in- 
fectious, or  pestilential  diseases,  or  vessels  with  decaying  cargoes,  or  which 
have  unusually  foul  or  offensive  holds,  are  subject  to  quarantine,  and  must  be, 
by  the  master,  owner,  pilot,  or  consignee,  reported  to  the  quarantine  officer 
without  delay.  No  such  vessel  must  cross  a  right  line  drawn  from  Meiggs' 
Wharf  to  Alcatraz  Island  until  the  quarantine  officer  has  boarded  her  and 
given  the  order  required  by  law. 

History:    Enacted  March  12,  1872,  founded  upon  { 14  Act  April  4,  1870, 
Stats.  1869-70,  p.  718;    amended  March  9,  1878,  Code  Amdts.  1877-8,  p.  55. 

Applied,    elted,    conotraed,    referred     to»      Ex  parte  Keeney,  84  CaL  804«  806,  24  Pie. 
etc.,  in:  People  ex  rel.  Davidson  vs.  Perry,      Rep.   84    (cited). 
70   Cal.   106,   111,   21   Pac.   Rep.   428    (cited); 

§3018.  EXAMINATION  AND  INSPECTION  OF  VESSELS.  The  quaran- 
tine officer  must  board  every  vessel  subject  to  quarantine  or  visitation  by  him, 
immediately  on  her  arrival,  make  such  examination  and  inspection  of  vessel, 
books,  papers,  or  cargo,  or  of  persons  on  board,  under  oath,  as  he  may  judge 
expedient,  and  determine  whether  the  vessel  should  be  ordered  to  quarantine, 
and  if  so,  the  period  of  quarantine. 

Hrstory:    Enacted  March  12,  1872,  founded  upon  §  15  Act  April  4,  1870, 
8tat8.  1869-70,  p.  718;    amended  March  9,  1878,  Ck>de  Amdts.  1877-8,  p.  55. 

Applied,  dtcd,  eonatmed,  referred  to,  etc.,  in:   Ex  parte   Keeney,   84   CaL    304,   806,  14 
Pac.  Rep.  84   (cited). 

§3019.    PASSENOEBS   NOT    TO    BE   LANDED    WITHOUT    PEBMIT. 

No  captain  or  other  officer  in  command  of  any  passenger-carrying  vessel  of 
more  than  one  hundred  and  fifty  tons  burden,  nor  of  any  vessel  of  more  than 
one  hundred  and  fifty  tons  burden,  having  passengers  on  board,  nor  any  owner, 
consignee,  agent,  or  other  person  having  charge  of  such  vessel  or  vessels,  miut, 
under  a  penalty  of  not  less  than  one  hundred  dollars  nor  more  than  one  thou- 
sand dollars,  land  or  permit  to  be  landed,  any  passenger  from  the  vessel  until 
lie  has  presented  his  bill  of  health  to  the  quarantine  officer  and  received  a 
permit  from  that  officer  to  land  such  passenger,  except  in  such  cases  as  the 
quarantine  officer  deems  it  safe  to  give  the  permit  before  seeing  the  bill  of 
health. 

Hrstory:  Enacted  March  12,  1872,  founded  upon  §16  Act  April  4,  1870, 
Statfl.  1869-70,  p.  719;  amended  March  9,  1878,  Code  Amdts.  1877-8, 
pp.  55-56. 

Applied,  cited,  eonstroed,  referred  to,  etc..  in:   Ex   parte   Keeney,   84   CaL   804,   S06,  U 
Pac.  Rep.   84    (cited). 
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§3020.  FEES  OF  HEALTH  QUAEANTINE  OFFICER.  The  foUowing 
fees  may  be  collected  by  the  quarantine  officer :  Pop  giving  a  permit  to  land 
freight  or  passengers,  or  both,  from  any  sailing  vessel  of  less  than  five  hundred 
tons  burden,  from  any  port  out  of  this  state,  two  dollars  and  fifty  cents ;  over 
five  hundred  and  under  one  thousand  tons  burden,  five  dollars ;  each  additional 
ooe  thousand  tons  burden  or  fraction  thereof,  an  additional  two  dollars  and 
fifty  cents;  for  steam  vessels,  propelled  in  whole  or  in  part  by  steam,  of  one 
thousand  tons  burden  or  less,  five  dollars,  and  two  dollars  and  fifty  cents  for 
each  additional  one  thousand  tons  burden  or  fraction  thereof;  but  vessels  not 
propelled  in  whole  or  in  part  by  steam,  sailing  to  and  from  any  port  or  ports 
of  the  Pacific  states,  of  the  United  States,  or  territories,  and  whaling  vessels, 
entering  the  harbor  of  San  FVancisco,  are  excepted  from  the  provisions  of  this 
section. 

Hfstory:   Enacted  March  12,  1872,  founded  upon  1 17  Act  April  4,  1870, 
Btats.  1869-70,  p.  719;    amended  March  9,  1878,  Code  Amdts.  1877-8,  p.  56. 

Applied,  cited,  conatmed,  referred  to»  6tc^  In:   ESx  parte   Keeney,   84   CaL   S04»   806,   t4 
Pac.  Rep.  84   (cited). 

§3021.  OOMPXTLSORY  VAOOINATION.  The  board  of  health  may  en- 
force  compulsory  vaccination  on  passengers  in  infected  ships  or  coming  from 
infected  ports. 

History:    Enacted  Maich  12,  1872. 

Applied,  eited,  coiwtraed,  referred  t»»  eto^  In:   Ex  parte   Keeney,   84   CaL   804,   806,   84 
Pbc.  Rep.  84   (cited). 

§  3022.  HOSPITALS  TO  BE  PBOVIDED.  The  board  of  health  may  pro- 
vide suitable  hospitals,  to  be  situated  at  or  near  Sausalito,  and  furnish  and 
supply  the  same  with  nurses  and  attaches,  and  remove  thereto  all  persons 
afflictfid  with  cholera,  smallpox,  yellow,  typhus,  or  ship  fever. 

Hfatory:    Enacted  March  12,  1872,  founded  upon  §  22  Act  April  4,  1870, 
Stats.  1869-70,  p.  720. 

Applied*    elted,    convtmed,    referred    tOf      Ez  parte  Keeney,  84  CaL  S04»  806,  84  Pao. 
etc.  In:  People  ex  rel.  Davidson  vs.  Perry,      Rep.  84   (cited). 
79  Cal.  106,  111,   21   Pac.   Rep.   428   (cited); 

§  3022V^.  HOME  FOR  INEBRIATES.  1.  The  board  of  supervisors  of  any 
county,  or  city  and  county,  where  land  has  heretofore  been  reserved,  set  apart, 
and  designated  by  said  board  of  supervisors,  or  a  committee  of  said  board,  for 
public  use  as  a  home  for  inebriates,  shall  cause  to  be  erected,  before  August 
first,  one  thousand  eight  hundred  and  ninety-six,  a  suitable  hospital  and  home 
for  the  care  and  treatment  of  dipsomaniacs  and  inebriates,  and  provide  for 
the  furnishing  and  maintenance  of  the  same.  The  plans  of  construction  of 
said  hospital  and  home  must  be  drawn  under  the  direction  of  the  board  of 
health  of  said  county,  or  city  and  county. 

2.  [Who  may  be  committed  to,  and  by  whom.]  When  the  building  or  build- 
ings constructed  under  the  provisions  of  this  section  are  so  far  completed  that 
in  the  opinion  of  the  board  of  health  of  said  county,  or  city  and  county,  com- 
mitments may  properly  be  made  thereto,  said  board  of  health  shall  so  notify 
the  magistrates  of  the  said  county,  or  city  and  county;  and  thereafter  the 
said  magistrates  may  commit  to  said  hospital  and  home,  for  a  term  not  exceed 
ing  one  year,  any  person  given  to  dipsomania  or  inebriety,  whether  in  public 
or  private,  and  who  in  his  opinion,  is  a  proper  subject  for  its  treatment  or 
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custody;  provided,  however,  that  no  such  person  shall  he  so  committed  until 
satisfactory  evidence  shall  be  furnished  to  the  magistrate  before  whom  the 
proceedings  for  commitment  are  had,  that  such  person  or  persons  are  not  of 
bad  repute  or  of  bad  character,  apart  from  their  habits  of  inebriety;  and  in 
all  proceedings  relative  to  the  commitment  of  any  such  person,  it  shall  be 
specifically  alleged  that  they  are  either  dipsomaniacs  or  inebriates,  as  the 
case  may  be. 

3.  [Liberty  permits  may  be  granted.]  When  it  shall  appear  to  the  medical 
superintendent  and  the  said  board  of  health  that  any  person  or  persons  held 
in  said  hospital  and  home  will  not  continue  to  be  subject  to  dipsomania  or 
inebriety,  or  will  be  sufficiently  provided  for  by  themselves  or  their  guardians, 
relatives,  or  friends,  they  may  issue  to  them  a  permit  to  be  at  liberty,  upon 
such  conditions  as  they  may  deem  best,  and  they  may  revoke  said  permit  at  any 
time  previous  to  its  expiration.  The  violation,  by  the  holder  of  such  permit, 
of  any  of  the  terms  or  conditions  of  the  same,  shall  of  itself  make  said  permit 
void.  "When  a  permit  becomes  void  in  any  manner  the  medical  superintendent, 
or  a  member  of  the  board  of  health,  may  issue  an  order  authorizing  the  arrest 
of  the  holder  or  holders  of  such  permit  and  their  return  to  the  hospital  and 
home,  and  such  order  of  arrest  may  be  served  by  any  officer  authorized  to  serve 
criminal  process  in  any  county,  or  city  and  county,  of  this  state.  Any  person 
at  liberty  from  the  hospital  and  home  upon  a  permit,  as  aforesaid,  may  volun- 
tarily return  to  the  hospital  and  home  and  put  himself  in  the  custody  of  the 
medical  superintendent.  The  holder  of  said  permit,  when  returned  to  said 
hospital  and  home,  as  aforesaid,  whether  voluntarily  or  otherwise,  shall  be 
detained  therein  according  to  the  term  of  his  original  commitment.  Such 
inmates  of  said  hospital  and  home  as  are  able  to  pay  for  their  board  shall  be 
charged  for  the  same. 

4.  [Appointment  of  medical  superintendent — Qualifications.]  The  board  of 
health  of  said  county,  or  city  and  county,  shall  provide  for  the  management 
and  government  of  said  hospital  and  home  for  dipsomaniacs  and  inebriates. 
The  said  board  of  health  must  appoint  a  medical  superintendent  of  said  hos- 
pital and  home,  and  furnish  or  supply  the  same  with  nurses  and  attaches.  The 
medical  superintendent  shall  be  an  elector  of  the  county,  or  city  and  county, 
a  regular  graduate  of  medicine,  licensed  to  practise,  and  not  less  than  thirty- 
five  years  of  age,  who  shall  have  for  a  period  of  at  least  one  year  prior  to  his 
appointment,  devoted  his  special  professional  attention  to  the  treatment  of 
dipsomania  and  inebriety  as  physician  to  a  public  or  private  home,  hospital, 
asylum,  or  sanitarium  for  the  care  and  treatment  of  dipsomaniacs  and  ine- 
briates. 

The  medical  superintendent  shall  receive  an  annual  salary  of  three  thousand 
dollars,  and  shall  be  paid  in  equal  monthly  instalments  out  of  the  general  fond 
of  said  county,  or  city  and  county,  in  the  same  manner  as  the  salaries  of  the 
other  officers  of  said  county,  or  city  and  county,  are  paid.  Said  medical  super- 
intendept  shall  not  be  removed  by  the  said  board  of  health  except  for  good 
cause,  duly  set  forth  in  a  complaint,  filed  with  the  secretary  of  said  board, 
a  copy  of  which  must  be  served  upon  said  medical  superintendent,  and  an 
opportunity  fjivon  him  to  be  heard  in  his  defense. 

[Repealing  clause.]    Sec.  2.    The  act  entitled  "An  act  relating  to  the  home 
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of  the  inebriate,  of  San  Francisco,  and  to  prescribe  the  powers  and  duties  of 
the  board  of  managers  and  the  officers  thereof,"  approved  April  first,  one  thou- 
sand eight  hundred  and  seventy,  and  all  acts  or  parts  of  acts  in  conflict  with 
the  provisions  of  this  act,  are  hereby  repealed. 

History:   Enacted  March  27,  1895,  Stats,  and  Amdts.  1895,  pp.  201-203. 

§3023.    REOOBDS  OF  BIRTHS,   DEATHS^   AND   INTERMENTS.    The 

health  officer  must  keep  a  record  of  all  births,  deaths,  and  interments  occurring 
in  the  city  and  county  of  San  Francisco.  Such  records,  when  filled  [filed] 
must  be  deposited  in  the  office  of  the  county  recorder,  and  produced  when 
required  for  public  inspection. 

Hfstory:    Enacted  March  12,  1872,  founded  upon  §23  Act  April  4,  1870, 
Stats.  1869-70,  p.  720. 

Applied,  died,  eoMtmcd,  referred  to,  19  Pac  Hep.  832  (cited);  Ex  parte  Keeney, 
tic,  in:  People  vs.  Maurin,  77  Cal.  436,  440,       84  Cal.  804,  806,  24  Pac.  Rep.  34   (cited). 

§3024.    IUBTX7RN8    OF    BIRTHS,    DEATHS,    ETC.,    OF    CHILDREN. 

Physicians  and  midwives  must,  on  or  before  the  fourth  day  of  each  month, 
make  a  return  to  the  health  officer  of  all  births,  deaths,  and  the  number  of 
still-bom  children  occurring  in  their  practice  during  the  preceding  month. 
In  the  absence  of  such  attendants,  the  parent  must  make  such  report  within 
thirty  days  after  the  birth  of  the  child.  Such  returns  must  be  made  in  accord- 
ance with  rules  adopted,  and  upon  blanks  furnished  by  the  board  of  health. 

Hfstory:    Enacted  March  12,  1872,  founded  upon  §26  Act  April  4,  1870, 
Stats.  1869-70,  p.  720,-    amended  March  9,  1878,  Code  Amdts.  1877-8,  p.  56. 

Applied,  cited,  eonmtnmdt  referred  to,  etc.,  in:  Ex  parte  Keeney,  84  Cal.  304,  806,  809. 
84  Pac.  Rep.  84   (cited). 

§3025.  NO  BODIES  TO  BE  BUBIED  WITHOUT  PERMIT.  No  person 
shall  deposit  in  any  cemetery,  or  inter  in  the  city  and  county  of  San  Francisco, 
any  human  body  without  first  having  obtained  and  filed  with  the  health  officer 
a  certificate,  signed  by  a  physician  or  midwife,  or  a  coroner,  setting  forth  as 
near  as  possible,  the  name,  age,  color,  sex,  place  of  birth,-  occupation,  date, 
locality,  and  the  cause  of  death  of  the  deceased,  and  obtain [ed]  from  such 
health  officer  a  permit ;  nor  shall  any  human  body  be  removed  or  disinterred 
without  the  permit  of  the  health  officer,  or  by  order  of  the  coroner.  Physicians, 
when  deaths  occur  in  their  practice,  must  give  the  certificate  herein  mentioned. 
Hereafter  it  shall  be  the  duty  of  the  assistant  city  physician,  or  police  sur- 
geons, to  perform  all  autopsies  which  may  be  required  in  the  coroner's  office 
of  the  city  and  county  of  San  Francisco,  all  such  autopsies  being  made  without 
charge  to  the  city.  It  shall  be  the  duty  of  the  health  officer  to  see  that  the  dead 
body  of  a  human  being  is  not  allowed  to  remain  in  any  public  receiving  vault 
for  a  longer  period  than  five  days.  At  the  expiration  of  that  time  he  shall 
cause  the  body  to  be  placed  in  a  vault  or  niche  constructed  of  brick,  stone,  or 
iron,  and  hermetically  sealed.  It  shall  also  be  his  duty  to  require  all  persons 
having  in  charge  the  digging  of  graves  and  burial  of  the  dead  to  see  that  the 
body  of  no  human  being  who  had  reached  ten  years  of  age  shall  be  interred  in 
a  grave  less  than  six  feet  deep,  or  if  under  the  age  of  ten  years  the  grave  to 
be  not  less  than  five  feet  deep. 

Hfstory:    Enacted  March  12,  1872,  founded  upon  {  24  Act  AprH  4^  3870^ 

Stats.    1869-70,   p.    720;     amended    March    9,    1878,    Code   Amats.    i877-8, 
pp.  56-57. 
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1.  Applied,  citedy  construedi  referred  to. 

2.  Permits — How  iBsued. 

3.  Prohibited  place — ^Permit  cannot  be  issued 

for. 

1.  APPI.IED,  CITBDy  COirSTRUBD,  RB- 
PBRRBD  TO»  etc.,  in:  Ex  parte  Keeney,  84 
Cal.  304,  306,  307,  809,  24  Pac.  Rep.  84 
(cited);  La  Societa  Italiana  vs.  City  and 
County  of  San  Francisco,  131  Cal.  169,  174. 
63  Pac.  Rep.  174,  63  L.  R.  A.  888  (errone* 
ously  cited  as  |  3035,  construed). 

8.  PBRMIT — How  l«i««d.-:-Burlal  permit 
must  be  Issued  on  certificate  of  physician, 
midwife,  or  coroner,  as  provided  In  this 
section,  and  health  officer  has  no  rlgrht, 
under  greneral  law,  to  refuse  certificate  of 
physician  or  midwife,  whether  such  physi- 


cian holds  license  of  coroner  or  not,  and  an 
ordinance  provldlnsr  that  burial  permit 
shall  Issue  In  certain  cases,  only  upon  cer- 
tificate by  coroner,  or  physician  authorised 
by  him.  Is  In  conflict  with  this  secUon  and 
void. — Ex  parte  Keeney,  84  CaL  304,  808. 
24  Pac.  Rep.  84. 

8.  PROHIBITBO  PLACB — Permit  eui- 
MOt  be  iMQed  for. — It  Is  not  duty  of  health 
officer  upon  receiving:  certificate  of  death 
to  Issue  permit  for  Interment  In  place  or 
cemetery  prohibited  by  lawful  authority 
of  city. — ^La  Socleta  Italiana  vs.  City  and 
County  of  San  Francisco,  181  CaL  169,  174, 
68  Pac.  Rep.  174,  63  U  R.  A.  882. 

Deatk  certificates.  —  See  HEUfNINGV 
OBNBRAIi   LAWS,   p.    804. 


§  3026.  BETUBN  OF  INTESMENTS  TO  BE  KADE.  Superintendents  of 
cemeteries,  within  the  boundaries  of  the  city  and  county  of  San  Francisco, 
must  return  to  the  health  ofl&cer,  on  each  Monday,  the  names  of  all  persons 
interred  or  deposited  within  their  respective  cemeteries  for  the  preceding 
week. 

'    History:    Enacted  March  12,  1872,  founded  upon  J  27  Act  April  4,  1870, 
State.  1869-70,  p.  720;    amended  March  9,  1878,  Code  Arndts.  1877-8,  p.  57. 

Applied,  dted,  eonstraed*  referred  to,  eta,  in:   Ex  parte  Keeney,   84   CaL    804,  808.  84 
Pac.  Rep.  84   (cited). 

§3027.    BODIES   NOT  TO   BE  BEHOVED   WITHOUT   PEBHTT.     No 

superintendent  of  a  cemetery  can  remove  or  cause  to  be  removed,  disinter  or 
cause  to  be  disinterred,  any  corpse  that  has  been  deposited  in  the  cemetery, 
without  a  permit  from  the  health  officer,  or  by  order  of  the  coroner. 

History:    Enacted  March  12,  1872,  founded  upon  (28  Act  April  4.  1870. 
Stats.  1869-70,  p.  720. 


Applied,     dtedf     eonatracd,     referred     tOf  Tlolatlnflr   sepultvre   and  reaialna  ef  tk« 

etc.,  in:  Ex  parte  Keeney,  84  CaL  804,  808.       dead. — See  KERR'S  CTC.  PBIf.  CODE  1290 
24   Pac.   Rep.    34    (cited).  et  seq. 

§  3028.  NUISANCES  ON  PREMISES  OF  NON-SESIDENTS.  ABATE- 
MENT.  Whenever  a  nuisance  shall  exist  on  the  property  of  any  non-resident 
or  any  property,  the  owner  or  owners  of  which  cannot  be  found  by  either 
health  inspector,  after  diligent  search,  or  on  the  property  of  any  owner  or 
owners,  upon  whom  due  notice  may  have  been  served,  and  who  shall,  for  three 
days,  refuse  or  neglect  to  abate  the  same,  or  on  any  city  property,  it  shall  be 
the  duty  of  the  board  of  health  to  cause  the  said  nuisance  to  be  at  once  removed 
or  abated,  and  to  draw  upon  the  general  fund  for  such  sums  as  may  be  re- 
quired for  its  removal  or  abatement,  not  to  exceed  two  hundred  dollars;  pro- 
vided, that  whenever  a  larger  expenditure  is  found  necessary  to  be  made  for 
the  removal  or  suppression  of  any  nuisance,  the  board  of  supervisors  of  said 
city  and  county  shall,  upon  the  written  application  of  the  board  of  health,  by 
ordinance,  appropriate,  allow,  and  order  paid  out  of  the  general  fund,  such 
sum  or  sums  as  may  be  necessary  for  that  purpose,  and  the  auditor  shall  audit, 
and  the  treasurer  shall  pay  all  appropriations  of  money  made  in  pursuance  of 
this  section,  in  the  same  manner  as  is  now  provided  by  law  for  auditing  and 
paying  demands  upon  the  treasury ;  said  sum  or  sums  so  paid  shall  become  a 
lien  on  the  property  from  which  said  nuisance  has  been  removed  or  abated  in 
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pursnance  of  this  section^  and  may  be  recovered  by  an  action  against  sncb 
property.    And  it  shall  be  the  duty  of  the  city  and  county  attorney  to  foreclose 
all  such  liens  in  the  proper  court,  in  the  name  of  and  for  the  benefit  of  said  city 
and  county,  and  when  the  property  is  sold  enough  of  the  proceeds  shall  be  paid 
into  the  city  and  county  treasury  to  satisfy  the  lien  and  costs,  and  the  over- 
plus, if  any  there  be,  shall  be  paid  to  the  owner  of  the  property,  if  he  be 
known,  and  if  not,  then  into  the  court  for  his  use  when  ascertained.    The  board 
of  health  is  hereby  vested  with  power  to  act  upon,  define,  determine,  and 
adjudge  what  shall  constitute  a  nuisance  in  said  city  and  county,  and  to  require 
the  same  to  be  abated  in  a  summary  manner.    Any  person  who  maintains, 
permits,  or  allows  a  nuisance  to  exist  upon  his  or  her  property  or  premises, 
after  the  same  has  been  determined  by  said  board  to  be  a  nuisance,  and  after 
notice  to  remove  the  same  has  been  served  upon  such  person,  is  guilty  of  a 
misdmeanor,  and  shall  be  punished  accordingly;  and  each  day  of  such  exist- 
ence, after  notice,  shall  be  deemed  a  separate  and  distinct  offense,  and  it  is  the 
duty  of  the  health  of&cer  to  prosecute  all  persons  guilty  of  violating  this  law 
by  continuous  prosecutions  until  the  same  is  abated  and  removed. 

History:  Enacted  March  12,  1872,  founded  npon  §  30  Act  April  4,  1870, 
State.  1869-70,  pp.  720-721;  amended  March  9,  1878,  Code  Amdts.  1877-8, 
pp.  57-58. 

Applied,  dted,  eonstmcd»  referred  to^  etc..  In:  Ex  parte  Keeney.  84  CaL  804,  t06,  t4 
Pac.  Rep.  14   (cited). 

§3029.  HEALTH  OFFICES  TO  KEEP  FEE-BOOK.  The  health  officer 
must  keep  in  his  office  a  book  in  which  he  mnst  make  an  entry  of  all  fees  col- 
lected by  him.  He  mnst  pay  all  fees  collected  to  the  city  and  county  treasurer 
-weekly,  to  the  credit  of  the  general  fund. 

Hfstory:  Enacted  March  12,  1872,  founded  upon  |  82  Act  April  4,  1870. 
Stata.  1869-70,  p.  721. 

JLyplfledy  elted,  coiurtraedf  referred  to»  etc..  In:  Ex  parte  Keeney,  84  CaL  804,  t06,  t4 
Pac.  Rep.  84  (cited). 

§  3030.  BOND  OF  HEALTH  OFFICER.  The  health  officer  must  execute 
an  official  bond,  to  be  approved  by  the  board  of  health,  in  the  sum  of  ten  thou- 
sand dollars. 

History:  Enacted  March  12,  1872,  founded  upon  {  33  Act  April  4,  1870, 
State.  1869-70,  p.  721. 

Appltedy    dted,    eoB«tnied,    referred    to,  Offlelal  boada,  sencmlly* — See  ante   i9il 

etc.,  in:  Ex  parte  Keeney,  84  Cal.  804,  806,      et  seq.     * 
U  Pac.  Rep.  84   (cited). 

§3031.    OFFIOEBS    EMPOWERED    TO    ADMINISTER    OATHS.     Any 

member  of  the  board  of  health,  health  oflScer,  or  quarantine  officer,  or  secre- 
tary, or  assistant  secretary  of  the  health  department,  is  empowered  to  admin- 
ister oaths  on  business  connected  with  that  department. 

History:  Enacted  March  12,  1872,  founded  upon  §  34  Act  April  4,  1870, 
Stats.  1869-70,  p.  721;   amended  March  9,  1878,  Code  Amdte.  1877-8,  p.  58. 

Applied,  elted,  eonatraed^  referred  to»  etc..  In:  Ex  parte  Keeney*  84  CaL  804.  806  24 
Pac.  Rep.  84   (cited). 

§3032.  ACTIONS,  IN  WHOSE  NAME  MAINTAINED.  Whenever  any 
cause  of  action  arises  under  any  of  the  provisions  of  this  chapter,  suit  may  be 

Pol  c— 47 


8f  S088-S086      (788)        INFBCTKD,  BTC,  HOUSBS— UfFEiOTIOUS  DISKASBfl.  [Ft.  m. 

maintained  therein,  in  the  name  of  the  health  officer,  in  any  district  court 
[superior  court?]  of  this  state. 

History:     Enacted   March   12,   1872. 

<4iuDret    Whether  &n  action  can  be  maintained  for  a  violation  of  this  chapter  for  want 
of  a  court  authorized  to  try  It. 

§3033.    VACATION    OF    INFECTED    AND    DANGEROUS    HOUSES. 

"Whenever  it  shall  be  certified  to  the  board  of  health,  by  the  health  officer,  that 
any  building,  or  part  thereof,  is  unfit  for  human  habitation,  by  reason  of  its 
being  so  infected  with  disease  as  to  be  likely  to  cause  sickness  among  the  occu- 
pants, or  by  reason  of  its  want  of  repair  has  become  dangerous  to  life,  said 
board  may  issue  an  order,  and  cause  the  same  to  be  affixed  conspicuously  on 
the  building,  or  part  thereof,  and  to  be  personally  served  upon  the  owner, 
agent,  or  lessee,  if  the  same  can  be  found  in  this  state,  requiring  all  persons 
therein  to  vacate  such  building,  for  the  reasons  to  be  stated  therein  as  afore- 
said. Such  building,  or  part  thereof,  shall,  within  ten  days  thereafter  be 
vacated,  or  within  such  shorter  time,  not  less  than  twenty-four  hours,  as  in 
said  notice  may  be  specified ;  but  said  board,  if  it  shall  become  satisfied  that 
the  danger  from  said  house,  or  part  thereof,  has  ceased  to  exist,  may  revoke 
said  order,  and  it  shall  thenceforward  become  inoperative. 

Hfstory:    Enacted  March  9,  1878,  Code  Amdts.  1877-8,  p.  58. 

Applied,  dted,  conatmed,  referred  to,  etc,  in:  Ex  parte  Keeney,  84  Cal.  804,  S06,  U 
Pac  Rep.  84   (cited). 

§  3034.  REPORT  AS  TO  INFECTIOUS  DISEASES.  1.  Every  physician 
in  the  city  and  county  shall  report  to  the  health  officer,  in  writing,  every 
patient  he  shall  have  laboring  under  Asiatic  cholera,  variola,  diphtheria,  or 
scarlatina,  immediately  thereafter,  and  report  to  the  same  officer  every  case 
of  death  from  such  disease,  immediately  after  it  shall  have  occurred. 

2.  Every  household  in  said  city  and  county  shall  forthwith  report^  in  writ- 
ing, to  the  health  officer,  the  name  of  every  person  boarding  or  an  inmate  at 
his  or  her  house,  whom  he  or  she  shall  have  reason  to  believe  sick  of  cholera 
or  smallpox,  and  any  deaths  occurring  at  his  or  her  house  from  such  disease. 

History:     Enacted   March   9,    1878,   Code   Amdts.    1877-8,   pp.   58-59. 

Applied,  cited,  constroed*  referred  to,  etc.»  In:  Kz  parte  Keeney,  84  Cal.  804,  308,  24 
Pac  Hep.  84   (cited). 

§3036.    BOABD   OF  HEALTH  TO  HAVE   OHASOE   OF   0EMETEB7. 

The  board  of  health  shall  have  entire  charge  of  the  city  cemetery,  and  shall 
employ  a  superintendent,  at  a  salary  of  seventy-five  dollars  per  month,  the 
same  to  be  paid  as  the  salaries  of  other  employees  are  paid. 

History:    Enacted  March  9,  1878,  Code  Amdts.  1877-8,  p.  59. 

Applied,  died,  constroed,  referred  to,  vs.  City  and  County  of  San  Francisco,  Ml 
etc.,  in:  Ex  parte  Keeney,  84  Cal.  804,  306,  Cal.  169,  174,  63  Pac.  Rep.  174,  63  L.  R.  A. 
24  Pac.  Hep.  84  (cited);  La  Socleta  Itallana      882    (erroneously  cited   for  §8025). 
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ARTICLE  IV. 

HEALTH  REGULATIONS  FOR  THE  CITY  OP  SACRAMENTO. 

S  3042.    Board  of  health,  who  and  how  ap-  §  3046.  Death  records. 

pointed.  §  3047.  Enforcement  of  regulations.    Healtb 
§3043.    Term  of  office.  officer. 

§  3044.    Powers  of  the  board  of  health.  §  3048.  Expenses,  how  paid. 

S  3045.    Pest-houses,   how    located   and   con-  §  3049.  Compensation^  how  fixed. 

ducted. 

§3042.    BOASD   OF  HEALTH,  WHO  AND  HOW  APPOINTED.     The 

board  of  trustees  of  the  city  of  Sacramento  may  establish  by  ordinance  a  board 
of  health  therefor,  to  consist  of  five  practising  physicians,  graduates  of  a 
medical  college  of  recognized  respectability ;  and  the  president  of  the  boa^^d  of 
trustees  is  ex  officio  president  of  the  board. 

Hrstory:  Enacted  March  12,  1872,  founded  upon  §1  Act  March  27,  1868 
(Stats.  1867-8,  p.  403),  as  amended  by  Act  March  29,  1870,  Stats.  1869-70, 
p.  452. 

§  3043.  TEEM  OF  OFFICE.  The  members  of  the  board  hold  their  offices 
at  the  pleasure  of  the  appointing  power. 

History:    Enacted  March  12,  1872. 

§3044.  POWEBS  OF  THE  BOASD  OF  HEALTH.  The  board  of  health  of 
the  city  of  Sacramento  has  a  general  supervision  of  all  the  matters  appertain- 
ing to  the  sanitary  condition  of  the  city,  and  may  make  such  rules  and  regu- 
lations in  relation  thereto  as  are  not  inconsistent  with  law. 

History:  Enacted  March  12,  1872,  founded  upon  §2  Act  March  27,  1868 
(Stats.  1867-8,  p.  403),  as  amended  by  Act  March  29,  1870,  Stats.  1869-70, 
p.  452. 

§3045.  PEST-HOUSES^  HOW  LOCATED  AND  OONDUOTED.  The  board 
of  health  may  locate  and  establish  pest-houses,  and  cause  to  be  removed 
thereto  and  kept,  any  person  having  a  contagious  or  infectious  disease;  may 
discontinue  or  remove  the  same,  and  make  such  rules  and  regulations  regard- 
ing the  conduct  of  the  same  as  are  needful. 

History:  Enacted  March  12,  1872,  founded  npon  §  1  Act  March  10,  1853^ 
Stats.  1853,  p.  35. 

§  3046.  DEATH  BEOOBDS.  The  board  of  health  must  exercise  a  general 
supervision  over  the  death  records  of  the  city  of  Sacramento,  and  may  adopt 
such  forms  and  regulations  for  the  use  and  government  of  physicians,  under- 
takers, and  superintendents  of  cemeteries,  as  in  their  judgment  may  be  best 
calculated  to  secure  reliable  statistics  of  the  mortality  in  the  city  ^d  prevent 
the  spread  of  disease. 

History:  Enacted  March  12,  1872,  founded  upon  §  3  Act  March  29,  1870^ 
Bteta.  1869-70,  p.  452. 

§3047.     ENFOBCEBIENT   OF    BEOULATIONS.      HEALTH    OFFICER. 

The  board  of  trustees  of  the  city  of  Sacramento  must,  by  ordinance  or  other- 
wise, provide  for  enforcing  such  orders  and  regulations  as  the  board  of  health 
may  from  time  to  time  adopt ;  and  in  times  of  epidemics,  or  when  deemed  neces- 
sary by  the  board  of  health,  a  health  ofiBcer  must  be  employed  to  enforce  the 
laws  in  relation  to  the  sanitary  condition  of  the  city. 

History:  Enacted  March  12,  1872,  founded  upon  S  4  Act  March  29,  1870, 
8Ut8.  1869-70,  p.  452. 
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§3048.  EXPENSES,  HOW  PAID.  All  expenses  necessarily  incurred  in 
carr3dng  ont  the  provisions  of  this  article  must  be  provided  for  by  the  board 
of  trustees  of  the  city  of  Sacramento,  who  may  make  appropriation  therefor 
out  of  the  special  street  fund,  if  the  same  is  sufficient;  if  not,  they  may  by 
taxation  provide  a  fund  therefor. 

Hfstory:    Enacted  March  12,  1872,  founded  upon  and  extension  of  {5 
Act  March  29,  1870,  Stats.  1869-70,  p.  452. 

§  3049.  COMPENSATION,  HOW  FIXED.  The  board  of  trustees  must  fix 
the  compensation  of  the  board  of  health  and  the  health  officer. 

,    History:    Enacted  March   12,   1872. 

ARTICLE  V. 

HEALTH  AND  QUARANTINB  OF  OTHER  CITIES,  TOWNS,  AND  HARBOR& 

S  8059.    Boards  of  Buperviaors  may  adopt  ar*  {  3062.    Appointment  of  health  officer  in  Hea 

tide  three.  of  board. 

§  8060.    Boards  of  supendsors  may  adopt  ar-  S  3063.    Per   capita    or   property   tax,   hov 

tide  four.  levied. 

S  3061.    Board  of  health  established  In  towns  {  3064.    Salary  of  board  or  health  officer. 

and  dties. 

§  3059.    BOABDS  OF  SUPEBVISOBS  MAY  ADOPT  AKTIOLE  THREE. 

The  board  of  supervisors  of  any  county  in  which  there  is  a  port  of  entry  or 
harbor,  for  which  there  is  not  otherwise  provided  health  and  quarantine  rega- 
lationSy  may  by  an  ordinance  adopt  the  whole  or  any  part  of  the  provisions  of 
article  three  of  this  chapter,  appoint  a  board  of  health,  or  health  officer,  locate 
quarantine  grounds  when  necessary,  and  provide  for  the  enforcement  of  health 
and  quarantine  regulations. 

History:    Enacted  March   12,   1872. 
Local  adaptation  of  hcaltb  and  avanuatlne  resrnlatloBa,^ — See  post  |  404S  snbd.  t9. 

§3060.    BOARDS  OF  SUPEBVISOBS  BIAY  ADOPT  AKTIOLE  FOUB. 

In  like  manner  the  board  of  supervisors  of  any  county  in  which  there  is  an 
unincorporated  city  or  town,  for  which  there  is  not  otherwise  provided  a  board 
of  health  or  health  regulations  in  time  of  epidemics,  or  [of]  the  existence  of 
contagious  or  infectious  diseases,  may  by  an  ordinance  adopt  for  such  city  or 
town,  in  whole  or  in  part,  the  provisions  of  article  four  of  this  chapter,  for 
some  definite  period  of  time ;  and  appoint  therefor  a  board  of  health. 

History:    Enacted  March  12.   1872. 

§8061.    BOABD  OF  HEALTH  ESTABLISHED  IN  TOWNS  Aim  CITIES. 

It  shall  be  the  duty  of  the  board  of  trustees,  council,  or  other  corresponding 
board,  of  every  incorporated  town  and  city  of  this  state,  to  establish,  by  ordi- 
nance, a  board  of  health  for  such  town  or  city,  to  consist  of  five  persons,  one 
at  least  of  whom  shall  be  a  practising  physician  and  a  graduate  of  some 
reputable  school  of  medicine,  and  one,  if  practicable,  a  civil  engineer.  The 
members  of  the  board  shall  hold  their  ofiices  at  the  pleasure  of  the  appointing 
power. 
[Duty  of  board.]  Every  local  board  of  health  established  in  this  state  must: 
1.  Supervise  all  matters  pertaining  to  the  sanitary  condition  of  their  town  or 
city,  and  make  such  rules  and  regulations  relative  thereto  as  are  necessary  and 
proper,  and  not  contrary  to  law. 
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2.  Report  of  the  secretary  of  the  state  board  of  health,  at  Sacramento,  at 
snch  times  as  the  state  board  of  health  may  require : 

(a)  The  sanitary  condition  of  their  locality. 

(b)  The  number  of  deaths,  with  the  cause  of  each,  as  near  as  can  be  ascer- 
tained, within  their  jurisdiction,  during  the  preceding  month. 

(c)  The  presence  of  epidemic  or  other  dangerous,  contagious,  or  infectious 
disease,  and  such  other  matters,  within  their  knowledge  or  jurisdiction,  as  the 
state  board  may  require. 

[Tmsteeg  may  adopt  articles  three  and  four.]  The  trustees,  council,  or 
other  legislative  board,  by  whatever  name  known,  of  any  incorporated  city  or 
town  of  this  state  may,  by  ordinance,  adopt  any  portion  of  article  [s]  three  and 
four  of  this  chapter,  or  either  of  them,  for  some  definite  period  of  time,  as  may 
seem  proper  for  the  regulation  of  sanitary  matters  within  their  town  or  city. 

History:  Enacted  March  12, 1872;  amended  March  19, 1878,  Code  Amdta. 
1877-8,  p.  59. 

§  3082.    APPOINTMENT  OF  HEALTH  OFFICER  IN  LIEU  OF  BOABD. 

The  board  of  supervisors  of  each  comity  mnst  appoint,  in  each  unincorporated 
eity  or  town  of  five  hundred  or  more  inhabitants,  a  health  officer,  who  has  all 
the  duties  and  powers  of  a  board  of  health  and  health  officer,  as  specified  in 
this  and  the  two  preceding  articles. 

History:    Enacted  March  12,  1872;    amenrled  March  1,  1889,  Btats.  and 
Amdts.  1889,  p.  43. 

§  3063.  PER  CAPITA  OB  PBOPEBTT  TAX,  HOW  LEVIED.  All  neces- 
sary expenses  of  enforcing  this  article  are  charges  against  the  counties,  cities, 
or  towns,  respectively,  for  the  payment  of  which  the  connty,  city,  or  town,  may 
levy  a  per  capita  tax  of  not  exceeding  three  dollars  or  a  property-tax  of  not 
exceeding  one  fonrth  of  one  per  cent  yearly  nntil  the  same  is  paid. 

History:    Enacted  March  12,  1872. 

§3064.  &ALAB7  OF  BOABD  OB  HEALTH  OFFIOEB.  The  board  of 
supervisors  must  fix  the  salary  or  compensation  of  boards  of  health  or  health 
officer,  and  provide  for  the  expenses  of  enforcing  the  provisions  of  this  article. 
If  the  board  of  supervisors  or  board  of  trustees,  council,  or  other  corresponding 
board  of  any  incorporated  town,  neglects  to  provide  a  board  of  health  or  health 
officer  by  the  first  day  of  July,  eighteen  hundred  and  eighty-seven,  the  state 
board  of  health  may  direct  the  district  attorney  of  the  county  to  begin  an 
action  against  such  board  of  supervisors,  or  board  of  trustees,  or  corresponding 
board,  to  compel  the  performance  of  their  duty,  or  may  appoint  a  board  of 
health,  or  health  officer  with  the  powers  of  a  board  of  health,  for  such  town  or 
city,  and  the  expenses  of  such  board  of  health  or  health  officer  shall  be  a  charge 
agrainst  the  incorporated  city  or  town  for  which  such  appointment  shall  be 
made;  and  when  the  appointment  is  made  for  unincorporated  towns,  the 
expenses  of  the  board  of  health  or  health  officer  is  a  charge  against  the  county. 

•    Hfstory:    Enacted  March  1,  1889,  Stats,  and  Amdts.  1889,  p.  43. 
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§3074.    BUBEAU  OF  VITAL  STATISTIOS.    STATE  REOISTBAK,  DUTT 

OF.  The  state  board  of  health  shall  maintain,  at  the  city  of  Sacramento,  a 
bureau  of  vital  statistics  for  the  complete  and  proper  registration  of  births, 
marriages  and  deaths,  for  legal,  sanitary  and  statistical  purposes,  which  bureau 
shall  be  under  the  supervision  of  the  secretary  of  the  state  board  of  health,  ivho 
shall  be  ex  officio  state  registrar  of  vital  statistics,  and  whose  duty  it  shall  be, 
after  consultation  with  the  state  board  of  health,  to  promulgate  and  enforce  all 
necessary  rules  and  regulations  that  may  be  required  to  carry  out  the  pro- 
visions of  this  chapter. 

[Bepealin;  clause.]  Sec.  12.  All  acts  and  parts  of  acts  in  conflict  speciallj 
repealed. 

History:     Enacted  March   12.   1872;    amended  March   16,   1878,   Code 
AmdtB.  1877-8,  p.  60;    March  18,  1905,  Btats.  and  Amdts.  1905,  p.  103. 

§  3075.  STATISTICIAN,  APPOINTMENT  OF.  TEBM  OF  OFFICE  AND 
SALAB7  OF  STATISTICIAN.  ASSISTANTS  AND  CLEBKS.  The  state 
board  of  health  shall  appoint  a  competent  statistician  to  assist  the  state  regis- 
trar of  vital  statistics  and  such  clerical  and  professional  assistants  as  may  be 
required  for  the  proper  discharge  of  the  duties  of  said  registrar.  Said  statis- 
tician shall  also  be  an  assistant  to  the  secretary  of  the  state  board  of  healtL 

The  statistician  so  appointed  shall  hold  ofBce  at  the  pleasure  of  the  board 
and  shall  receive  an  annual  salary  of  eighteen  hundred  dollars  payable  out 
of  the  general  fund  of  the  state  from  money  not  otherwise  appropriated,  at  the 
time  and  in  the  manner  in  which  state  officers  are  paid. 

The  compensation  for  clerical  and  professional  assistants  shall  be  fixed  by  the 
board  and  shall  be  payable  from  its  fund  for  contingent  expenses  provided  in 
the  general  appropriation  act. 

[Repealing  clause.]  Sec.  12.  All  acts  and  parts  of  acts  in  conflict  specially 
repealed. 

HTatory:    Enacted  March  12,  1872;   amended  March  18,  1905,  Stats,  and 
Amdts.  1905,  p.  104. 

Applied,  cited,  conatroed,  referred  to,  etc.  In:  Ex  parte  Keeney,  S4  CaL  S04,  SOS,  S4 
Pac.  Rep.  84   (cited). 

§  3076.  REGISTRY  OF  MARRIAGES  PERFORMED.  All  persons  who 
perform  the  marriage  ceremony  in  this  state  shall  within  three  days  after  the 
ceremony  file  with  the  county  recorder  a  certificate  of  registry  of  the  marriage 
performed  by  them  in  such  form  as  may  be  prescribed  by  the  state  registrar 
which  shall  contain  among  other  matters  as  near  as  can  be  ascertained^  the 
olace  and  date  of  marriage,  sex,  race,  color,  age,  name  and  surname,  birthplace. 
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residence  of  the  parties  marriedj  number  of  marriage  and  condition  of  each, 
whether  single,  widowed,  or  divorced,  the  occupation  of  the  parties,  maiden 
Dame  of  the  female,  if  previously  married,  the  names  and  birthplace  of  the 
parents  of  each  and  the  maiden  name  of  the  mother  of  each. 
[Bepealing  clause.]    Sec.  12.    All  acts  and  parts  of  acts  in  conflict  specially 

repealed. 

History:     Enacted  Mareh  12,   1872;    amended   March   80,   1874,   Code 
Amdts.  1878-4,  p.  42;    March  18,  1905,  Btats.  and  Amdts.  1905,  p.  104. 

ReslstiT  of  BuirrlasM.— See  KKRR'S  CYC.  CIV.  CODES  S9  73-77. 


§  3077.  BE0I8TBY  OF  BIRTHS.  Physicians,  midwives,  nurses  and  other 
persons  assisting  at  a  birth  shall  return  in  writing  within  five  days  thereafter 
to  the  county  recorder  of  the  county  where  such  birth  takes  place  in  such  form 
as  may  be  prescribed  by  the  state  registrar  a  certificate  of  registry  of  such  birth 
which  shall  contain  among  other  matters,  the  time  and  place  of  such  birth, 
name,  sex,  race  and  color  of  the  child,  the  name,  residence,  age,  birthplace  and 
occupation  of  the  parents  and  the  maiden  name  of  the  mother,  and  whether 
bom  in  or  out  of  wedlock,  and  such  other  information  as  may  be  required  by 
the  state  registrar.  Pirovided,  however,  that  in  cities  having  a  freeholders 
charter  the  health  ofiScer  shall  aet  as  local  registrar  and  perform  all  the  duties 
thereof.  In  case  the  child  is  not  named  the  recorder  or  registrar  of  such  locality 
shall  deliver  to  such  parent,  next  of  kin,  physician,  midwife  or  other  person 
furnishing  such  certificate  of  birth  a  supplementary  blank  for  report  of  given 
name,  which  shall  be  filled  out  and  returned  as  soon  as  the  child  shall  be 
named. 

In  case  there  shall  be  no  physician,  midwife,  or  nurse  attending  at  such 
birth,  then,  it  shall  be  the  duty,  of  the  parents  of  any  child  bom  in  this  state 
(and  if  there  be  no  parent  alive,  then  the  next  of  kin  of  said  child)  within 
ten  days  after  such  birth  to  report  in  writing  to  the  recorder  of  the  county 
or  health  ofiScer  of  cities  having  a  freeholders  charter  where  such  birth  takes 
place,  in  such  form  as  may  be  prescribed  by  the  state  registrar,  the  date,  place 
and  residence,  name,  sex,  race,  and  color  of  such  child,  and  the  names,  resi- 
dence, birthplace  and  age  of  the  parents,  their  occupations,  and  the  maiden 
name  of  the  mother,  and  whether  bom  in  or  out  of  wedlock,  and  such  other 
information  required  by  the  state  registrar. 

[Repealing  clause.]  See.  12.  All  acts  and  parts  of  acts  in  conflict  specially 
repealed. 

History:     Enacted   March   12,    1872;    amended   March    16,    1878,    Code 
Amats.  1877-8,  p.  60;  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  104-105. 

Applied,  dted,  constraed,  referred  to,  etc.,   in:   Ez   parte   Keeney,    84   Cal.    304,   809,    84 
Pac  Rep.  84  (cited). 

§3078.    OOXJNTY  BEOOBDEB,  DUTY  OP.    DUTY  OP  HEALTH  OPFI- 

•CEE.  It  shall  be  the  duty  of  every  county  recorder  to  receive  without  fee 
or  charge  each  certificate  of  registry  of  marriage  and  birth ;  provided,  how- 
ever, that  in  cities  having  a  freeholders  charter  the  health  officer  shall  act  as 
local  registrar  for  births,  and  shall  receive,  without  fee  or  charge,  each  certifi- 
cate of  birth  and  enter  the  same  in  the  same  manner  as  provided  for  the  county 
recorder;  to  enter  the  same  in  separate  registers  to  be  known  as  the  ** Register 
of  Marriages,"  and  the  ** Register  of  Births,"  in  separate  columns,  properly 
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headedy  the  various  facts  contained  in  the  certificates  and  the  name  and  official 
or  clerical  position  of  the  person  making  the  report  The  recorder  or  health 
ofScer  must  carefully  examine  each  report,  and  register  the  same  marriage^ 
or  birth  but  once,  although  it  may  be  reported  by  different  persons. 

The  certificates  shall  be  numbered  by  him  and  entered  in  the  order  in  which 
they  are  reported  to  him. 

On  or  before  the  fifth  day  of  each  month  each  recorder,  or  health  officer, 
shall  transmit  by  United  States  mail,  carefully  inclosed  in  appropriate 
envelopes  or  wrappers,  addressed  to  the  state  registrar  at  Sacramento,  or  shaU 
personally  deliver  to  him  at  his  ofSce  in  Sacramento,  on  or  before  the  fifth 
day  of  each  month,  the  original  certificates  of  births  and  marriages  filed  with 
him  during  the  preceding  month,  and  shall  accompany  said  certificates  with 
a  brief  statement  of  the  number  of  such  certificates,  and  the  dates  of  their 
receipt.  The  state  registrar  shall  thereupon  file  said  original  certificates  of 
marriage  [s]  and  births,  and  cause  the  same  to  be  separately  and  systematically 
indexed. 

[Repealing  clause.]  Sec.  12.  All  acts  and  parts  of  acts  in  conflict  specially 
repealed. 

History:   Enacted  March  12,  1872;  amended  March  18,  1905,  Stats,  and 
Amdts.  1905,  p.  105. 

§  3079.  FEE  OF  BEOOBDEB  AND  HEALTH  OFFIOEB.  For  their  ser- 
vices  as  required  by  section  three  thousand  and  seventy-eight  of  this  code, 
county  recorders,  or  health  oflGicers  of  cities  having  a  freeholders  charter,  shall, 
in  addition  to  their  compensation  for  the  other  duties  of  their  office,  be  allowed 
by  the  board  of  supervisors,  ten  cents  for  each  name  registered  and  reported 
to  the  state  registrar,  which  sum  shall  be  paid  out  of  the  general  fund  of  the 
county  upon  warrants  issued  quarterly  and  signed  by  the  county  auditor  asd 
approved  by  the  state  registrar,  which  warrants  shall  specify  the  number  of 
certificates  of  marriages  and  births  properly  registered  and  filed  with  the 
state  registrar. 

[Bepealing  clause.]  Sec.  12.  All  acts  and  parts  of  acts  in  conflict  speeiallf 
repealed. 

Hfstory:     Enacted  March  12,  1872;    amended  March   16,   1878,   Code 
Amdts.  1877-8,  p.  60;   March  18,  1905,  State,  and  Amdts.  1905,  pp.  105-106. 

§3080.  STATE  BEOI8TBAB  TO  PBEPABE  BLANK  FOBM  AND 
INSTBUCTIONS.  The  state  registrar  shall  prepare  a  sample  form  and  blank 
for  use  in  registering,  recording  and  preserving  the  reports  of  marriages  and 
births,  and  shall  prepare  and  issue  such  detailed  instructions  as  may  be 
required  to  secure  the  uniform  observance  of  its  provisions  and  the  main- 
tenance of  a  perfect  system  of  registration,  and  no  other  forms  of  blanks  shall 
be  used  than  those  prescribed  by  the  state  registrar. 

[Blanks  to  be  furnished  by  supervisors.]  Printed  blanks  in  the  form  pre- 
scribed by  the  state  registrar  for  the  registration  of  marriages  and  births  shall 
be  furnished  to  each  recorder  or  health  officer  by  the  board  of  supervisors  of 
each  county  or  city  and  county  in  sufficient  quantities,  and  each  recorder  or 
health  officer  shall  furnish  without  charge  a  sufficient  number  of  copies  to  each 
applicant  upon  whom  is  imposed  the  duty  of  certifying  to  a  marriage  or  birth. 
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[Repealing  daiue.]    Sec.  12.    All  acts  and  parts  of  acts  in  conflict  specially 

repealed. 

History:  Enacted  Biareh  12,  1872;  amended  March  \$,  1905,  Btats.  and 
Amdts.  1905,  p.  106. 

§3081.  STATE  BEOISTBAB  MAY  BEQXTIBE  FUBTHEB  INFOBMA- 
TION.  The  state  registrar  shall  carefully  examine  the  certificates  of  mar- 
riages and  births  received  monthly  from  the  comity  recorders  or  health  offi- 
cerSy  and  if  any  such  are  incomplete  or  unsatisfactory,  he  shall  require  such 
farther  information  to  be  furnished  as  may  be  necessary  to  make  the  record 
satisfactory. 

All  physicians,  clergymen,  judges,  midwives,  nurses,  parents,  or  other 
informants  upon  whom  the  duty  is  imposed  of  certifying  to  marriages  or 
births,  and  all  other  persons  having  knowledge  of  the  facts,  are  required  to 
furnish  such  information  as  they  may  possess  regarding  any  marriage  or  birth 
upon  demand  of  the  state  registrar,  in  person  by  mail  or  through  the  local 
recorder. 

Whenever  it  may  be  alleged  that  the  facts  are  not  correctly  stated  in  any 
certificate  of  marriage  or  birth  theretofore  registered,  the  county  recorder 
shall  require  a  deposition  under  oath  to  be  made  by  the  person  asserting  the 
fact,  to  be  supported  by  the  depositions  of  two  or  more  credible  persons  having 
knowledge  of  the  facts,  setting  forth  the  change  necessary  to  make  the  record 
correct.  Having  received  such  depositions,  he  shall  file  them  and  shall  then 
draw  a  line  through  the  incorrect  statement  or  statements  in  the  certificate, 
without  erasing  them,  and  make  the  necessary  corrections,  noting  on  the 
margin  of  the  certificate  his  authority  for  so  doing,  and  transmit  the  deposi- 
tion, attached  to  the  original  certificate,  when  making  his  regular  monthly 
returns  to  the  state  registrar.  If  the  correction  relates  to  a  certificate  previ- 
ously returned  to  the  state  registrar,  he  shall  transmit  the  deposition  forth- 
with to  the  state  registrar.  If  the  correction  is  first  made  upon  the 
original  certificate  on  file  in  the  state  bureau  of  vital  statistics,  the  state  regis- 
trar shall  immediately  transmit  a  certified  copy  of  the  original  certificate, 
corrected  as  above,  to  the  county  recorder,  who  shall  thereupon  substitute 
such  certified  copy  for  the  copy  of  the  certificate  in  his  records.  All  such  cor- 
rections and  marginal  notes  referring  to  them  shall  be  legibly  written  in  ink, 
typewritten  or  printed. 

[Kepealin;  clause.]  Sec.  12.  All  acts  and  parts  of  acts  in  confiict  specially 
repealed. 

History:  Enacted  March  12,  1872;  amended  March  16.  1878,  Code 
Amdts.  1877-8,  pp.  60-61;  March  18,  1905,  Stats,  and  Amdts.  1905,  pp. 
106-107. 

§  3082.  PENALTY  FOE  PAILUEE  TO  PERFORM  DUTY.  Any  officer  or 
person  upon  whom  a  duty  is  imposed  under  this  chapter  who  fails,  neglects 
or  refuses  to  perform  any  of  the  duties  imposed  upon  him  under  this  chapter 
or  by  the  instructions  and  directions  of  the  state  registrar  shall  be  deemed 
guilty  of  a  misdemeanor  and  upon  conviction  shall  be  punished  in  the  same 
manner  as  other  misdemeanors  provided  in  the  Penal  Code. 

[Repealing  clause.]  Sec.  12.  All  acts  and  parts  of  acts  in  confiict  specially 
repealed. 

Hfstopy:  Enacted  March  12,  1872;  amended  March  18,  1905,  Stats,  and 
Amdts.  1905.  p.  107. 
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§3083.  STATE  BEaiSTBAB  TO  FUBNISH  OE&TIFIED  COPIES  OF 
RECORDS.  The  state  registrar  shall  upon  request  furnish  any  applicant  a 
certified  copy  of  the  record  of  any  marriage  or  birth  registered  under  the 
provisions  of  this  chapter,  for  the  making  and  certification  of  which  he  shall 
be  entitled  to  a  fee  of  fifty  cents  to  be  paid  by  the  applicant.  Any  such  copy 
of  the  record  of  a  marriage  or  birth  when  properly  certified  by  the  state 
registrar  to  be  a  true  copy  thereof  shall  be 

Prima  facie  evidence  in  all  courts  and  places  of  the  facts  therein  stated. 
For  any  search  of  the  files  and  records  when  no  certified  copy  is  made,  the 
state  registrar  shall  be  entitled  to  a  fee  of  fifty  cents  for  each  hour  or  frac- 
tional hour  of  time  of  search  to  be  paid  by  the  applicant.  And  the  state 
registrar  shall  keep  a  true  and  correct  account  of  all  fees  by  him  received 
under  these  provisions  and  shall  deposit  all  fees  with  the  state  treasurer. 

[Repealing  clause.]  Sec.  12.  All  acts  and  parts  of  acts  in  conflict  specially 
repealed. 

History:  Enacted  March  16,  1878.  Code  Amdts.  1877-8,  p.  61;  amended 
March  18,  1905,  Stats,  and  Amdts.  1905,  p.  107. 

§  3084.    PERMIT  FOR  BURIAL  (repealed). 

History:  Enacted  March  10,  1885,  Stats,  and  Amdts.  1885,  p.  55; 
amended  February  25,  1889,  Stats,  and  Amdts.  1889,  pp.  36-37;  repealed 
March  18,  1905,  Stats,  and  AmdU.  1905,  p.  107. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Ihity  and  liability  of  officer. 

1.     Applied,  citcdf  coBstraed,  referred  to, 

etc.,  in:  Ex  parte  Keeney,  84  Cal.  306,  809, 
810p  24  Paa  Rep.  84   (cited). 

9.  Duty  mnA  liability  of  ollleer. — Before 
IssulnfiT  his  permit  it  is  duty  of  officer  to 
demand,  receive*  and  file  proper  certificate 


of  death  prescribed  by  statute.  Upon  its 
receipt  it  is  equally  his  duty  to  issue  per- 
mit. For  violation  of  his  duty  in  either 
of  these  respects  he  is  liable  to  be  pro- 
ceeded agrainst  for  removal  from  office  un- 
der proper  statute,  and  is  punishable  for 
misdemeanor  under  §378  of  Penal  Code- 
Ex  parte  Keeney,  84  Cal.  804,  310,  24  Pac 
Rep.   84. 


CHAPTER  IV. 

DISSECTION. 

§  3093.  Physicians,  etc.,  may  obtain  dead  bodies.  {  3095.  Physicians,  etc.,  to  have  certificate 
§  3094.    Sheriff,  etc.,  to  surrender  bodies  to  phy-  from  medical  society, 

sicians,  when. 

§  3093.    PHTSIOIANS,  ETC.,  HAT  OBTAIN  DEAD  BODIES.    Any  pby 

sician  or  surgeon  of  this  state,  or  any  medical  student  under  the  authority  of 
any  such  physician  or  surgeon,  may  obtain,  as  hereinafter  provided,  and 
have  in  his  possession  human  dead  bodies,  or  the  parts  thereof,  for  the  pur- 
poses of  anatomical  inquiry  or  instruction. 

History:    Enacted  March   12,   1872,  founded  upon  (1  Act  March  26, 
1870,  Stats.  1869-70,  p.  405. 

Dlnlnterrfaiff    body    wtthovi    permit* — See  Violation    of   bvrtal    and    tkc   remalu  •' 

HBNNING^S  GENfCRAI.  L.A\%'S  pp.   90-96.  tke    dead.— See   KSRR'S    CITG.    PEN.  CODB 

Penalty  for  removlnar  body  for  dlfmectloa.  |  290    et   se<l. 
— See  KERR'S  CYC.  PEN.  CODE  |  291. 


§  3094.  SHERIFF,  ETC.,  TO  SUBRENDER  BODIES  TO  PHYSIOIANSr 
WHEN.  Any  sheriff,  coroner,  keeper  of  a  county  poorhonse,  public  hospital, 
county  jail,  or  state  prison,  or  the  mayor  or  board  of  supervisors  of  the  city 
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of  San  Pi'ancisco,  must  surrender  the  dead  bodies  of  such  persons  as  are 
required  to  be  buried  at  the  public  expense  to  any  physician  or  surgeon,  to  be 
by  him  used  for  the  advancement  of  anatomical  science,  preference  being 
always  given  to  medical  schools  by  law  established  in  this  state,  for  their  use 
in  the  instruction  of  medical  students.  But  if  such  deceased  person  during 
his  last  sickness  requested  to  be  buried,  or  if  within  twenty-four  hours  after 
his  death  some  person  claiming  to  be  of  kindred  or  a  friend  of  the  deceased 
requires  the  body  to  be  buried,  or  if  such  deceased  person  was  a  stranger  or 
traveler  who  suddenly  died  before  making  himself  known,  such  dead  body 
must  be  buried  without  dissection. 

History:    Enacted  March  12,  1872. 

§3095.    PHTSIOIANS,  ETC.,  TO  HAVE  CERTIFICATE  FROM  MEDI- 

CAL  SOCIETT.    Every  physician  or  surgeon,  before  receiving  a  dead  body, 

must  give  to  the  board  or  oflScer  surrendering  the  same  to  him  a  certificate 

from  the  medical  society  of  the  county  in  which  he  resides,  or  if  there  is  none, 

from  the  board  of  supervisors  of  the  same,  that  he  is  a  fit  person  to  receive 

such  dead  body.    He  must  also  give  a  bond,  with  two  sureties,  that  each  body 

so  by  him  received  will  be  used  only  for  the  promotion  of  anatomical  science, 

and  that  it  will  be  used  for  such  purpose  within  this  state  only,  and  so  as  in 

no  event  to  outrage  the  public  feeling. 

Hfttory:    Enacted  March  12,  1872,  founded  upon  §3  Act  March  *^% 
1870,  Stats.  1869-70,  p.  405. 


CHAPTER  V. 

CEMETERIES  AND  SEPULTURE. 

13105.    Title. to  cemetery  grounds.  S  3109.    Public  cemeteriefl,  under  whose  eon- 

§  3106.    What  constitutes  a  cemetery.  trol. 

S  3107.    Cemeteries,  how  laid  out  and  dedi-  §  3110.    Who  exercise  jurisdiction  and  control 

cated  on  public  lands.  over. 

S  3108.    Inhabitants  of  city,  etc.,  to  own  cem-  .  §  3111.    Begister  must  be  kept. 

etery. 

§3105.  TITLE  TO  OEMETE&Y  OBOXTNDS.  The  title  to  lands  used  as 
a  public  cemetery  or  graveyard,  situated  in  or  near  to  any  city,  town,  or 
village,  and  used  by  the  inhabitants  thereof  continuously,  without  interrup- 
tion, as  a  burial-ground  for  five  years,  is  vested  in  the  inhabitants  of  such  city, 
town,  or  village,  and  the  lands  must  not  be  used  for  any  other  purpose  than 
a  public  cemetery. 

History:    Enacted  March  12,  1872. 

1.  Applied,  cited,  construed,  referred  to.  Stockton    vs.    Weber,    98    Cal.    4S3,    488,    88 

2-5.  Beversionary  interest  of  donor.  Pac.  Rep.  832. 

1.  APPLIBD,  CITED,  CONSTRUED,  RB-  '•  Permitting  use  Of  land  as  cemetery 
PBRRISD  TO,  etc..  In:  Stockton  va,  Weber,  prior  to  adoption  of  this  section  could  not 
98  Cal.  433,  437.  438,  33  Pac.  Rep.  332  (con-  operate  to  devest  title  of  owner— the  pro- 
•tnied).                                                              .  vision    of   section    not   being:    retroactive. — 

2.  REVBRSIONARY  INTEREST  OF  Stockton  VS.  Weber,  98  Cal.  433,  438,  83 
I>0WOR.~Whether  this  section  operates  in  ^^c.   Rep.    332. 

any  case  to  devest  title  of  owner  of  prop-  4.     Where    property    set    apart    for    cem- 

«rty  absolutely,   or   further   than   is  neces-  etcry   was   never   devoted   to   such   purpose 

«ary  to  use.  leaving  It  to  revert  to  original  and    could    not    be    used    for    such    purpose 

owner  when  ground  Is  abandoned  and  body  when  cemetery  was  establshed,  a  resulting 

removed,     not     considered     op     decided.—-  trust    is    created    by    operation    of    law    in 
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favor   of   donor. — Schlessingrer  ts.   liallard, 
70  Cal.  326,  881,  11  Pac  Rep.  728. 

6.  Where  property  is  deeded  for  cem- 
etery purposes  without  provisions  being 
made  as  to  whom  property  should  belons  to, 
upon   failure    or   termination    of    trust   th« 


author  thereof  has  rifirht  to  transfer  prop- 
erty and  purchaser  takes  same  subject  to 
trust. — Schlessingrer  vs.  Mallard,  70  CaL 
826,   881.   11   Pac.  Rep.    728. 

As  to  cemeteries,  see  MmNjnNiPM  GEH- 
BRAI<  LAWS  p.  806. 


§3106.    WHAT  CONSTITXTTES   A   OEMETEKY.    Six   or   more  hmnaD 
bodies  being  buried  at  one  place  constitutes  the  place  a  cemetery. 

Hfstory:    Enacted  March  12,  1872,  re-enactment  of  §4  Act  Febmarr  16. 
1854,  Stats.  1854,  p.  20. 


I 


1.  Applied,  cited,  construed,  referred  to. 

2.  Exhumations — ^Befrulation  of. 
3-6.  Ordinance  prohibiting  burials. 

7.  Same — ^And  prohibiting  sale  of  lota. 

8.  Same — ^Must  be  reasonable. 

9.  Bural  cemetery  act. 

1.  APPLIBD,  CITBD,  COIVSTRUBD,  RB- 
FBRRBD  TOy  etc..  In:  Stockton  vs.  Weber, 
98  Cal.  488,  488,  88  Pac.  Rep.  888  (con- 
strued). 

a.  BXHTTBIATIONS  —  RBOUIiATIOlf  OF. 
— ^Burial  and  czlivmatloB  of  dead  rwltk  Tlew 
to  sftBltarr  objects  have  always  amonff  all 
civilized  nations  been  regrarded  as  proper 
subjects  of  local  regrulatlon,  and  an  ordi- 
nance providlngr  that  no  exhumations  be 
made  without  permit  from  health  ofliclals 
of  county  and  payment  of  prescribed  tax 
or  fee  therefor,  is  valid. — In  re  Wong:  Yunff 
Quy,  2  Fed.  Rep.  024. 

8.    ordinance:  prohibitino  burials 

throughout  limits  of  city  and  county  of 
San  Francisco  under  any  and  all  circum- 
stances and  conditions,  is  void.  Super- 
visors by  their  mere  order  and  declaration 
cannot  make  such  burials  dangrerous  to 
life  and  detrimental  to  public  health.— 
Hume  vs.  lAurel  Hill  Cemetery  (U.  S.  C.  C, 
N.  Dlst.  Cal.  Oct.  9.  1905),  140  Fed.  Rep. 

4.  'Where  cemetery  Is  not  Boliiaiice  and 

has  never  been  and  will  not  become  such  . 
and  Is  not  dangrerous  to  life  or  detrimental 
to  public  health  it  is  not  within  power  of 
municipality  to  suppress  it. — Hume  vs. 
Laurel  Hill  Cemetery  (U.  S.  C.  C.  N.  Dlst 
Cal.  Oct.  9,  1905).  140  Fed.  Rep.;  Yates 
vs.  Milwaukee.  77  U.  S.  (10  Wall.)  497,  605, 
bk.  19  L.  ed.  984. 

5.  Ordinance  arbitrarily  prohibiting  the 
bvrlal  of  bodies,  or  establishment,  exten- 
sion, or  enlargement  of  any  cemetery  with- 
in an  entire  county  embracing:  largo  tracts 
of  unoccupied  land  remote  from  human 
habitation,  for  burial,  in  which  public 
could  not  be  endangrered.  is  unreasonable 
and  void.  The  establishment  of  cemetery 
for  burial  of  dead  Is  a  lawful  business  and 
Is  no  more  subject  to  will  of  supervisors 
than  the  right  to  engage  In  any  other  busi- 
ness. There  Is  wide  difference  between 
regulation  and  prohibition — regulatory  pro- 
visions as  condition  imposed  for  exercise 
of  right  and  making  right  Itself  dependent 
upon  unrestrained  will  of  municipality. — 
liOS  Angeles  vs.  Hollywood  Cemetery  Assoc, 
124  Cal.  344,  848,  71  Am.  St.  Rep.  76,  67 
Pac.  Rep.  168. 


6.  Ordinance  making  It  unlawful  to 
bury  or  inter  or  cause  to  be  Interred 
or  buried  after  certain  date  dead  body  of 
any  person  in  any  cemetery,  graveyard,  or 
any  place  within  city  and  county  of  Stn 
Francisco  exclusive  of  those  portions 
thereof  belonging  to  United  States,  is  not 
in  conflict  with .  general  law  and  Is  valid 
as  police  regulation.  The  court  cannot  8*y 
as  matter  of  law  that  conditions  of  city 
are  not  such  as  to  make  it  reasonable  to 
prohibit  further  burial  of  dead  within  city 
limits,  as  in  enactment  of  police  regulations 
legislative  body  is  not  confined  to  present 
conditions  alone  but  may  look  to  future 
and  make  such  provisions  as  may  be  rea- 
sonably expected  to  be  necessary  to  pre- 
serve public  health  and  welfare  In 
immediate  growth  and  progress  of  city. 
If  a  doubt  exists  as  to  unreasonableness  of 
an  ordinance  that  fact  is  sufHcient  reason 
for  court  to  decline  to  adjudge  ordinance 
invalid. — Odd  Fellows*  Cem.  Assoc,  vs.  San 
Francisco,  140  Cal.  226.  280.  232-234.  73 
Pac.  Rep.  987.  See  Hume  vs.  Laurel  Hill 
Cemetery,  supra. 

7.  And  prohlhltlnff  sale  of  lots.— Ordi- 
nance forbidding  burial  of  human  bodies 
within  city  and  county  or  any  designated 
portion  thereof,  or  in  any  cemetery  situ- 
ated therein,  and  also  sale  of  lots  In  any 
cemetery,  excepting,  however,  burials  In 
cemetery  lots  theretofore  purchased.  Is  void 
as  limiting  privilege  of  burial  to  one  class 
of  citizens  and  denying  it  to  other  classes. 
Such  ordinance  is  also  void  as  attempting 
to  prohibit  something  which  is  not  at  tine 
of  its  enactment  deleterious  to  health  but 
which  may,  under  some  circumstances,  at 
some  future  time  become  so. — ^Ex  parte 
Bohen,  115  Cal.  872,  876,  47  Pac.  Rep.  66. 
86  L.  R.  A.  618. 

8.  Most  be  reasonable. — Prohibition  of 
burials  within  limits  of  municipality  nuFt 
be  reasonable,  and  an  ordinance  prohibiting 
burials  in  any  part  of  city  containing  much 
territory  sparsely  Inhabited  and  from 
burials  in  which  no  harm  could  result  Is 
void. — ^Wygant  vs.  McLauchlan,  89  Oreg. 
429,    64    Pac.   Rep.   867. 

0.  'RVRAIi  CBMESTBaiT  ACTT^ — Ordinance 
prohibiting  burials  in  cemeteries  within 
limits  of  city  is  not  in  conflict  "with  act  of 
1859  for  incorporation  of  'rural  cemetery 
associations  or  SS  608-616  of  Civil  Code: 
Those  laws  merely  give  such  corporation 
power  to  take  and  hold  land  and  limit 
amount  thereof  and  uses  to  which  It  mar 
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b«  devoted.  There  Is  nothlngr  purportlns 
to  be  an  exercise  of  police  power  with  re- 
spect to  public  health,  safety,  or  comfort* 
and  they  are  not  Intended  to  operate  upon 
or  In  any  manner  restrict  authority  of 
municipal  corporations  in  exercise  of  its 
police  power  to  regrulate  and  control  loca- 
tion and  maintenance  of  cemeteries. — Odd 
Fellows'  Cem.  Assoc,  vs.  San  Francisco, 
140  CaL  226,  230,  232,  78  Pac  Rep.  987. 

BvrUil  and  disinterment  permits. — See 
HENNIKG'S  GBNBRAIi  LAWS  pp.  90,  96, 
and  KERR'S  CYC.  PBIV.  CODES  9  290. 

Centcterles  and  cemetery  corpomtlons.— 
See  KKRR'S   CTC.  Crv.  CODES   Sfi  608-616. 

Crenantion.^ — See  HESlfNINC^S  OXSNESRAI* 
LATVrs   p.  109. 


itfon  and  rcBtOTnl  of  the  remains 
of  deceased  persons.  —  See  HESNNING'S 
OX»rBRAl4  LAW^S  p.  606. 

Prohtbltlnff  hnrlals  In  cemeteries. — See 
KSSRR'S  CYC.  PBN.  CODES  8  297  and  note. 

RemoTal  of  remains  from  cemeteries  In 
dttcs.— See  HBNNDTG'S  GESNBRAL  LAWS 
p.  110. 

Rnral  cemetery  associations. — See  HEiN- 
NING'S  GESNESRAIi  LAWS  p.   106. 

Tlolatinff  aepnltnre  and  the  resaalns  of 
the  dead.— See  KBRR'S  CYC.  PBN.  CODB 
SS290,   297. 

Who  charged  with  dnty  of  bnrlal  and 
punishment  for  omitting  to  bnry. — See 
KSSRR'S  CYC*  PBN.  CODES  {{  292,  293. 


§  3107.  OEMETEKIES^  HOW  LAID  OUT  AND  DEDICATED  ON  PUB- 
LIO  LANDS.  Incorporated  cities  or  towns,  and  for  unincorporated  towns 
or  villages,  the  supervisors  of  the  comity  may  snrvey,  lay  out,  and  dedicate 
of  the  public  lands  situated  in  or  near  such  city,  town,  or  village,  not  exceed- 
ing five  acres,  for  cemetery  and  burial  purposes.  The  survey  and  description 
thereof,  together  with  a  certified  copy  of  the  order  made  constituting  the  same 
a  cemetery,  must  be  recorded  in  the  recorder's  ofiice  of  fhe  county  in  which 
the  same  is  located* 

History:    Enacted  March  12,  1872.    . 


1.  aty  may  establish  cemetery. 

2.  Same — Cannot  grant  to  indiyidnals. 

3.  Same — May  revoke  license  to  use. 

1.     CITY   MAY   BSTABL.ISH    CBMBTBSRY 

for  interment  of  its  dead  and  place  same  In 
posaesBlon  and  under  control  of  suitable 
trustees,  and  deed  from  city  vests  legal 
title  to  property  In  trustees  for  purpose  of 
trust. — ^Weisenbergr  vs.  Truman,  68  CaL  €8, 
69. 

9.  Cannot  smnt  to  individuals. — Outside 
lands  of  city  and  county  of  San  Francisco 
set  apart  as  city  cemetery  are  held  by  city 
for  use  of  and  in  trust  for  people,  and  no 
part  thereof  can  he  granted  to  corporation 


though  used  by  It  only  for  burial  purposea 
— La  Sodeta  Itallana  va  City  and  County 
of  San  Francisco,  181  Cal.  169,  174,  68  Pac 
Rep.  174,  68  L.  R.  A.  882. 

8.  May  revolce  license  to  vse. — Ordinance 
granting  permission  to  corporation  or  so- 
ciety to  make  burials  In  part  of  city  cem- 
etery cannot  devest  city  of  right  to  there- 
after. In  exercise  of  its  police  power,  pro- 
hibit further  burials  in  such  cemetery. — 
La  Sodeta  Itallana  vs.  City  and  County  of 
San  Francisco,  131  Cal.  169,  174,  68  Pac 
Rep.  174,  68  Ll  R.  A.   882. 

Cemeteries  of  mnnicipalities. — See  HBlf- 
KING'S  GEIVERAL  LAWS  p.  916. 


§3108.    INHABITANTS  OF  OITT,  ETC.,  TO  OWN  CEMETERY.    The 

inhabitants  of  any  city,  town,  village,  or  neighborhood  may  by  subscription 
or  otherwise  purchase  or  receive  by  gift  or  donation,  lands  not  exceeding  five 
acres,  to  be  used  as  a  cemetery,  the  title  thereof  to  be  vested  in  such  inhabit- 
ants, and  when  once  dedicated  to  use  for  burial  purposes  must  thereafter  be 
used  for  no  other  purpose. 

History:    Enacted  Marcli  12,  1872. 


Bnrlnl  of  tbe  dead,  nivnieipal  power  over. 

— See  monographic  note  by  Ernest  Watts, 
88   L.   R.  A.    327. 

Mvnleipa]  eontrol  cnrer  nuiMmeea  velatinir 
to  %nrial-vronnd«  eta  —  See  monosrraphic 
note  by  ESmest  Watte,  41  Ll  R.  A.  828  (also 


hospitals,  garbage,  sewers,  and  things  re- 
lating  to   public   health,    etc). 

Power  of  mnnieipalitiea  to  regnlate,  pro- 
hibit, or  diseontinno  eenieteriea. — See  mono- 
graphic note  87  Am.  St.  Rep.  678. 


§  3109.*  PUBLIC  OEUETEBIES,  UNDEB  WHOSE  OONTBOL.  The  pub- 
lie  cemeteries  of  cities,  towns,  villages,  or  neighborhoods  must  be  inclosed 
and  laid  off  into  lots,  and  the  general  management,  conduct,  and  regulation 
of  interments,  permits  to  inter,  or  remove  interred  bodies,  the  disposition  of 


J 
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lots,  and  keeping  the  same  in  order,  is  [are]  under  the  jurisdiction  and  control 
of  the  cities  and  towns  owning  the  same,  if  incorporated ;  if  not,  then  under  the 
jurisdiction  and  control  of  the  board  of  supervisors  of  the  county  in  which 
they  are  situated. 

History:     Enacted  March  12.  1872. 

§  3110.    WHO  EXERCISE  JTJBISDICTION  AND  CONTROL  OVER.    The 

board  of  supervisors,  city  trustees,  qr  other  corresponding  authorities  having 
jurisdiction  and  control  of  cemeteries,  may  make  general  rules  and  regulations 
therefor,  and  appoint  sextons  or  other  officers  to  enforce  obedience  to  the 
same,  with  such  other  powers  and  duties  regarding  the  cemetery  as  they  may 
deem  necessary. 

History:    Enacted  March  12,   1872. 

§  3111.  REGISTER  MUST  BE  KEPT.  The  authority  having  control  of 
a  public  cemetery  must  require  a  register  of  name,  age,  birthplace,  and  date 
of  death  and  burial  of  every  body  interred  therein,  to  be  kept  by  the  sexton 
or  other  officer,  open  to  public  inspection. 

.    History:    Enacted  March  12,  1872, 


CHAPTER  VI. 

a 

LOST  AND  UNCLAIMED  PROPERTY. 

Article  I.    Lost  Money  and  GoodflL  SS  3136-8142. 
II.    Unclaimed  Property,  U  3152-3157. 

ARTICLE  I. 

LOST  MONEY  AND  OOODa 

§  3136.    Duty  of  persona  finding  lost  money,  S  3139.  Proceedings,   If    no    owner    appear 
goods,  etc.                                                                   within  six  months. 

§3137.    Appraisers;  justice  to  appoint,  duty  §3140.  Finder    to    restore    property,   when. 
of.                                                                              Owner  may  sue,  when. 

§3138.    list  of  appraisers  to  be  filed.    Finder  §3141.  Finder    failing    to    make   discoverj, 

to  advertise.  «     «  ^  penalty. 

^  3142.  Proof,  how  made. 

§  3136.    DUTY  OF  PERSONS  FINBINa  LOST  MONEY,  GOODS^  ETC. 

If  any  person  find  any  money,  goods,  things  in  action,  or  other  personal  prop- 
erty, or  shall  save  any  domestic  animal  from  drowning  or  from  starvation,  when 
such  property  shall  be  of  the  value  of  ten  dollars  or  more,  he  must  inform  the 
owner  thereof,  if  known,  and  make  restitution  without  compensation,  further 
than  a  reasonable  charge  for  saving  and  taking  care  thereof;  but  if  the  owner 
is  not  known  to  the  party  saving  or  finding  such  property,  he  must,  within 
five  days,  make  an  affidavit  before  some  justice  of  the  peace  of  the  county, 
stating  when  and  where  he  found  or  saved  such  property,  particularly  describ- 
ing it;  and  if  the  property  was  saved,  particularly  stating  from  what  and  how 
he  saved  the  same,  stating  therein  whether  the  owner  of  the  property  is  known 
to  him,  and  that  he  has  not  secreted,  withheld,  or  disposed  of  any  part  of  such 
property. 

Hfetory:     Enacted   March   12,   1872;    amended   March   SO,   1874,   Code 
Amdta.  1873-4,  p.  42.     . 

Duties     and     liabilities     of     Under.— Ses ,         I.Kr«eB7    o«   lost    property.— S«e   KBUR'* 
KRRR*S   CYC.  CIV.  CODIC   511864-1872.  CYC.   PEN.   CODES  f  486. 


Tit.  TII»  ch.  VI,  art.  I.]         APPRAISIBRS— PROCBBDINGS—RBSTORING.     (751)      il  3187-8141 

Rlifkta  and   liabilities  of  Under  of  prop*  ^ITreeked  property  and  wreck*. — See  ante 

erty.— See  monographic  note  by  H.  P.  Farn-  |S  2403-2418. 

ham,    S7    L.    R.    A.    116;    and    mono^raphio  Same. — Clalmaat    of    to    grlve    bond,    and 

ootea  18  Am.  Dec.  56;  80  Am.  Rep.  180.  aetlon  on. — See  ante  iS  2409-2411. 

§3137.  APPRAISEES;  JUSTICE  TO  APPOINT,  DUTY  OP.  The  justice 
must  then  summon  three  disinterested  householders  to  appraise  the  same. 
The  appraisers,  or  any  two  of  them,  must  make  two  lists  of  the  valuation 
and  description  of  such  property,  and  sign  and  make  oath  to  the  same,  and 
deliver  one  of  the  lists  to  the  finder,  and  the  other  to  the  justice  of  the  peace. 

History:    Enacted  MaTch  12,  1872. 

§  3138.  LIST  OF  APPRAISEB8  TO  BE  FILED.  FINDER  TO  ADVEB- 
TISE.  The  justice  must  file  such  list,  and  the  finder  must  transmit  a  copy 
of  the  same  to  the  recorder  of  the  county,  who  must  record  the  same  in  a 
book  known  as  the  ''Estray  and  lost  property  book,"  within  fifteen  days,  and 
the  finder  must  at  once  set  up  at  the  court-house  door  and  four  other  public 
places  in  the  township  or  city  a  copy  of  such  valuation  and  description  of 
property. 

History:     Enacted  March   12,   1872. 

Oommlaalonera'    note    says:    "It    was    ttoe  absence    of    any    special    statute    estrayed 

Intention   to  continue  undisturbed  the  spe-  property  annoying:  a  flnder,  who  knows  no 

cial  estray  laws  particularly  applicable  to  owner  for   it,   may  keep  and  dispose  of  it 

particular   counties,   but   a   careful   readlngr  as    herein    provided    for    other    lost    prop- 

of  this    article    will    discover   that   in    the  erty." 


§3139.  PROCEEDINGS,  IF  NO  OWNER  APPEAR  WITHIN  SIX 
MONTHS.  If  no  owner  appears  and  proves  the  property  within  six  months, 
and  the  value  thereof  does  not  exceed  twenty  dollars,  the  same  vests  in  the 
finder;  but  if  the  value  exceed  twenty  dollars,  the  finder  must,  within  thirty 
days  after  setting  up  the  list  mentioned  in  the  preceding  section,  cause  a 
copy  of  the  description  to  be  inserted  in  some  newspaper  printed  in  the  county, 
if  there  be  one,  and  if  not,  in  some  newspaper  printed  in  the  state,  for  three 
weeks ;  and  if  no  owner  prove  the  property  within  one  year  after  such  publi- 
cation it  vests  in  the  finder. 

History:     Enacted   March   12,   1872. 

§3140.  FINDER  TO  RESTORE  PROPERTY,  WHEN.  OWNER  MAY 
SUE,  WHEN.  If,  within  one  year,  an  owner  appears  and  proves  the  property 
and  pays  all  reasonable  charges,  including  fees  of  oiBcers,  the  finder  must 
restore  the  same  to  him.  On  failure  to  make  restorati6n  of  such  property, 
or  the  appraised  value  thereof,  on  being  tendered  such  charges  and  fees,  the 
owner  may  recover  the  same  or  the  value  thereof  by  civil  action  in  any  court 
having  jurisdiction. 

History:     Enacted   March   12,    1872. 

§  3141.    FINDER  FAILING  TO  MAKE  DISCOVERY,  PENALTY.    If  any 

person  find  any  money,  property,  or  other  valuable  thing,  and  fail  to  make 
discovery  of  the  same  as  required  by  this  article,  he  forfeits  to  the  owner 
double  the  value  thereof. 

History:     Enacted   March   12,  .1872. 

Larceny  eoiiuaittcd  by  fallnro  of,  llmdcr  to  make  dlecoTcryr-rSee  KBRR'3  Py^*  <?^- 
CODB  S4S5. 
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PROOF    OF   OWNBRSHIP— UNCLAIMBD   PROPS»TT. 


[Ptin. 


§  3142.  PROOF,  HOW  BIADE.  The  proof  required  hy  this  article  must  be 
made  before  the  clerk  with  whom  the  list  provided  for  herein  is  filed,  and  if 
he  is  satisfied  therefrom  that  the  person  claiming  to  be  is  the  owner,  he  must 
certify  that  fact  under  his  hand  and  the  seal  of  the  county  court. 

History:    Enacted  March   12,   1872. 


CommiMtoacm*  note  Bays:  "The  preceding: 
article  is  substituted  for  an  act  concerning: 
water-craft  found  adrift,  and  lost  money 
and  property  (Stats.  1860  p.  166).  The  ma- 
terial chang:es  made  are:  1.  In  establishing: 
a  uniform  rule,  applicable  alike  to  all 
kinds  of  lost  property;  2.  Investing:  the 
title  of  the  property  in  the  finder  instead  of 
in  th«  county  in  which  it  la  found.     It  is 


certainly  just  that  when  property  cannot 
be  restored  to  the  owner  the  title  ougrht  to 
▼est  in  the  person  whose  care  and  ax- 
iPenditure  has  preserved  it,  and  that  no 
sufficient  reason  can  be  adduced  for  taking 
it  from  him  and  ^vingr  it  to  a  county  which 
has  neither  run  risk  nor  incurred  expense 
In  relation  to  it." 


ARTICLE  n. 

UNCt-AIMED    PROPERTY. 

S  S152.    Carriers,  ete.,  may  retain  goods  until  §  3155.    Carrier's  responsibility  ceases,  when. 

charges  paid.  §  3156.    Property   upon   which   advanees  are 

§  3153.    Property  unclaimed  within  sixty  days  made  may  be  sold,  when. 

to  be  sold.  §  3157.    Fees  of  officers. 
S  3154.    Proceeds  unclaimed,  where  to  go. 

§3152.  CABBIEBS,  ETC.,  UAY  BETAIN  GOODS  UNTIL  CHARGES 
PAID.  When  any  goods,  merchandise,  or  other  property  has  been  received 
by  any  railroad  or  express  company,  or  other  common  carrier,  commission 
merchants,  innkeepers  or  warehousemen,  for  transportation  or  safe-keeping, 
nnd  are  not  delivered  to  the  owner,  consignee,  or  other  authorized  person,  the 
carrier,  commission  merchant,  innkeeper,  or  warehouseman,  may  hold  or  store 
the  same  with  some  responsible  person  until  the  freight  and  all  just  and  rea- 
sonable charges  are  paid. 

History:     Enacted  March   12,   1872. 


1.  Applied,  cited,  conatmed,  referred  to. 

2.  Common  carriers  not  affected. 

1.  APPLIED,  CTTED,  C01V8TR1T1SD,  RB^- 
FKRRED  TO,  etc..  In:  Wilson  vs.  California 
C.  R.  Co..  94  Cal.  166,  178,  29  Pac  Rep.  86, 
17  Ij.  R.  A.  686   (construed). 

2.  COMMOIV  CARRIBRS  ARB  NOT  AF- 
FECTED.— ^ProTlslona  of  CItII  Code  (Sf  2118, 
2120),  for  notice,  etc.,  by  common  carrier 
to  conslgrnee,  of  arrival  of  groods,  etc..  Is 
not  changed  or  qualified  by  this  section. 
It  affects  unclaimed  property  received  by 
carriers,  express  companies,  commission 
merchants.  Innkeepers,  eta,  for  transporta- 
tion or  safe-keeplngr*  and  particular  object 


is  to  erlve  each  of  these  classes  of  ball«» 
lien  upon  such  property  for  their  charges, 
and  power  to  sell  so  much  thereof  as  mar 
be  necessary  to  pay  such  charges.  Beyond 
this  special  subject.  It  does  not  purport  to 
define  duties  or  obllgratlons  of  common  car- 
riers as  prescribed  and  defined  by  Civil 
Code. — ^Wilson  vs.  California  C.  R.  Co.,  9* 
Cal.  166,  178,  29  Pac  Rep.  861,  17  U  R.  A. 
685. 

Lien  for  frefsktase^— See  KERR'S  CTC 
Cnr.   CODE   12144. 

Relief  from  liability* — See  KERR'S  CTG. 
CrV.   CODE   S9  2181,   21 S2. 

Delivery  and  a^oraire  by  carrier. — See 
KERR'S  CTC.  CrV.  CODE  S9  2118-2121. 


§  3153.    PBOPE&TY  XTNOLAIMED  WITHIN  SIXTY  DAYS  TO  BE  SOLD* 

If  no  person  calls  for  the  property  within  sixty  days  from  the  receipt  thereof, 
and  pays  freight  and  charges  thereon,  the  carrier,  commission  merchant,  iim- 
keeper,  or  warehouseman  may  sell  such  property,  or  so  much  thereof  as  wil^ 
pay  freight  and  charges,  to  the  highest  bidder  at  public  auction,  having  first 
caused  such  notice  of  sale  to  be  given  as  is  customary  in  sales  of  goods  by 
auction  at  the  place  where  said  goods  may  be  held  or  stored.    If  any  gurptaft 


Tlt.VII»cll.VI,art.II.l        PROCBBDS    OF   VNCLAIMBD    FROPBRTY.        (753)     SS31M-81S7 

is  left,  after  paying  freight,  storage,  expenses  of  sale,  and  other  reasonable 
charges,  the  same  must  be  paid  over  to  the  owner  of  such  property,  upon 
demand  being  made  therefor  at  any  time  within  sixty  days  after  the  sale. 

History:     Enacted  March  12,  1872;  amended  March  6,  1903,  Stats,  and 
Amdta.  1903,  p.  88. 

Applied,   elted,   eoBstracd,   referred   to,   etc..    In:    Wilson   ts.   California   C.    R.    Co.,    94 
Cal.  166,  178.  29  Pac.  Rep.  861,  17  L.  R.  A.    686   (construed). 
See  ante  I  8162  and  note. 

§3154.  PROCEEDS  UNCLAIMED,  WHEBE  TO  GO.  If  the  owner  or 
his  agent  fails  to  demand  such  surplus  within  sixty  days  of  the  time  of  such 
sale,  then  it  must  be  paid  into  the  county  treasury,  subject  to  the  order  of  the 
owner. 

Hittory:    Enacted  March   12,   1872. 

Applied,   elted,   conetmed,   xefenred   to,   etc..    In:    Wilson    va.    California   C    R.    Co.,    94 
Cal.  166,  178,  29  Pac  Rep.  861,  17  U  R.  A.  686   (construed). 
Bee  ante  S  8168  and  note. 

§3155.  OABBIER'S  BESPONSIBILITY  CEASES^  WHEN.  After  the 
storage  of  goods,  merchandise,  or  property,  as  herein  provided,  the  responsi- 
bility of  the  carrier  ceases,  nor  is  the  person  with  whom  the  same  is  stored 
liable  for  any  loss  or  damage  on  account  thereof,  unless  the  same  results  from 
his  negligence  or  want  of  proper  care. 

History:    Enacted  March  12,  1872. 

Applied,   elted,   cosatraed,   referred   to,   etc..   In:    Wilson    vs.    California   C    R.    Co.,    94 
Cal.  166,  178.  29  Pac  Rep.  861,  17  U  R.  A.  686   (construed). 
See  ante  |  8162  and  note. 

§  3156.  PBOPEBTY  XTPON  WHICH  ADVANCES  ABE  MADE  MAY  BE 
SOU),  WHEN.  When  any  commission  merchant  or  warehouseman  receives 
on  consignment  produce,  merchandise,  or  other  property,  and  makes  advances 
thereon,  either  to  the  owner  or  for  freight  and  charges,  he  may,  if  the  same 
is  not  paid  to  him  within  sixty  days  from  the  date  of  snch  advances,  cause 
the  produce,  merchandise,  or  property  on  which  the  advances  were  made,  to 
be  advertised  and  sold  as  provided  herein. 

Hiatory:    Enacted   March   12,   1872. 

Applied,  elted,  coBstmed,  referred  to,  etc.,  in:  Wilson  ya.  California  C  R.  Co.,  94 
Cal.  166,  178,  29  Pac.  Rep.  861,  17  L.  R.  A.  686   (construed). 

See  ante  I  8162  and  note. 

• 

§  3157.  FEES  OF  OFFIOEBS.  The  fees  of  officers  nnder  this  chapter  are 
the  same  allowed  for  similar  services  in  other  cases  provided  in  this  code,  to 
be  paid  by  the  taker-np  or  finder  and  recovered  of  the  owner. 

Hittory:    Enacted  March  12,   1872. 

Applied,   elted,   coaatrved,   referred   to,   etc,    in:    Wilson    vs.   California   C    R.    Co.,    94 
Cal  166,  178,  29  Pac  Rep.  861»  17  U  R.  A.  686  (construed). 
Bee  ante  8  2162  and  note 

Pol.  C- 


§<Sie7-<l«8     (7M>  MARKS   AND  BBANJUS— RBCORD— FJ&BS.  |Pt.UL 

CHAPTER  VIL 

MARKS   AND   BRANDa 

Article  I.    Marks  and  Brands,  §§  3167-3172. 

II.    Regulations  Relating  to   Marks  and  Brands.   {{ 3182-3185. 
in.    Trade-Marks,  SS  3196-3201. 

ARTICLE  L 

MARKS   AND  BRANDa 

S  3167.  Owners  of  horses,  ete.,  to  keep  a  §  3170.  Marks  and  brands  not  lawful  nnlen 
mark,  brand,  etc.  recorded.    Number  to  be  used. 

9  3168.     To  record  brands.    Fees.  §  3171.     Certain  marks  not  allowed. 

§  31 G9.  Recorders'  duties  respecting  recorded  9  3172.  Age  at  which  anlmsJs  shall  be 
marks,  ete.  branded. 

§3167.  OWNEBS  OF  HORSES^  ETC.,  TO  EXEP  A  MABE,  BRAND, 
ETO.  Owners  of  horses,  mules,  cattle,  sheep,  goats,  or  hogs  running  at  large 
must  have  a  mark,  brand,  and  counterbrand  different  from  any  one  in  use 
by  any  other  person,  so  far  as  may  be  known. 

Hfatory:    Enacted  March  12,  1872,  founded  upon  91  Act  May  1,  1851, 
Stots.  1861,  p.  411. 

Applied,     eltedf     constixied,     referred     to,  Slaklyon    Coantr   conttaaed    !■    force.  — Sm 

etc.,  In:  People  vs.  Chutnacut,  141  Cal.  682,  ante  §  19  aubd.   11. 

686,    75    Pac.    Rep.    840    (cited).  Felonjr     to     alter     brands. — See    KERR'S 

Acta    concernlAff    marka    and    branda    la  CYC.  PBlf.  CODB  §  857. 

§  3168.  TO  KEGOBD  BRANDS.  FEES.  Every  owner  must  record  with 
the  recorder  of  the  county  his  mark,  brand,  and  counterbrand  by  delivering: 
to  the  recorder  his  mark,  cut  upon  a  piece  of  leather,  and  his  brand  and 
counterbrand  burnt  upon  it,  which  shall  be  kept  in  the  recorder's  office.  A 
certified  copy  thereof  made  by  the  recorder,  with  the  seal  of  his  office  attached 
thereto,  is  evidence  on  the  trial  of  any  action  in  a  court  of  competeDt  juris- 
diction as  to  the  ownership  of  all  animals  legally  marked  or  branded.  The 
recorder  must  enter  in  a  book  to  be  kept  by  him  for  that  purpose  a  copy  of  the 
marks,  brands,  and  counterbrands ;  but  he  must  first  be  satisfied  that  such 
brand  and  counterbrand  tendered  to  him  for  record  is  unlike  any  other  mark, 
brand,  or  counterbrand  in  the  county,  and,  as  far  as  his  knowledge  extends, 
is  diflperent  from  any  other  in  the  state.  For  recording  the  mark,  brand,  and 
counterbrand  the  recorder,  is  entitled  to  demand  and  receive  one  dollar. 

Hfstory:    Enacted  March  12,  1872,  founded  upon  9  2  Act  Maj  1,  1851 
(Stats.  1851,  p.  411),  as  amended  by  Act  May  14,  1861,  Stats.  1861,  p.  373. 

Applied,  cited,  conatmed,  referred  to,  etc.,  in:  People  vs.  Chutnacut,  141  CaL  682,  68S. 
76  Pac.  Hep.  S40   (cited). 

§3169.    EEGOBDEBS'    DUTIES    BESPEGTINO    KEGOBDED    MASKS, 

ETG.    Every  recorder  in  this  state  must  transmit  to  the  recorders  of  the 

adjoining  counties  a  transcript  of  all  the  marks,  brands,  and  counterbrands 

recorded  in  his  office,  to  be  filed  by  such  recorders  in  their  offices,  and  reference 

thereto  must  be  made  in  every  case  of  application  for  the  record  of  marks  and 

brands. 

Hrstory:    Enacted  March  12,  1872,  founded  upon  §11  Act  May  1,  1851, 
Stats.  1851,  p.  413. 

Applied,  cited,  conatraed,  referred  to,  etc.,  in:  People  vs.  Chutnacut,  141  Cal.  681.  MS, 
75  Pac.  Rep.   840   (cited). 


Tit.  VII,  eh.  VII,  art.  I.].      MABJKS,  BTO,  VNRBCORDBD— BBAHTDUf  G.       (755)     SS  8170-S18S 

§3170.    MARES  AND  BRANDS  NOT  LAWFUL  UNLESS  BEOOBDED. 

NUMBEB  TO  BE  USED.    No  mark,  brand,  or  counterbrand  is  lawful  unless 

recorded  as  provided  in  .this  article;  nor  shall  any  person  use  more  than  one 

mark  or  brand,  unless  he  is  the  ov^rner  of  more  than  one  ranch  or  farm. 

/    History:     Enaeted  March  12,  1872,  founded  upon  9  3  Act  May  1,  1851 
(Stats.  1851,  p.  412),  as  amended  by  Act  March  30,  1857,  Stats.  1857,  p.  131. 

Applied,  cited,  coBatraed,  referred  to,  eto.,  in:  People  vs.  Chutnacut,  141  CaL  682,  685, 
Tl  Pac  Rep.   840   (cited). 

§3171.    CERTAIN  MARKS  NOT  ALLOWED.    No  person   must  use   a 

mark  by  cutting  off  the  ear  or  by  cutting  the  ear  on  both  sides  to  a  point. 

History:  Enacted  March  12,  1872,  founded  upon  S  10  Act  May  1,  1851, 
Stats.  1851,  p.  413. 

Applied,     cited,     eonatroed,    referred     to,       Strombeck,  145  CaL   110,   112,   78  Pao.   Rep. 
etc.,  in:  People  vs.  Cbutnacut,  141  Cal.  682,       472    (cited). 
685,   75   Pac    Rep.    840    (cited);    People   vs. 

§3172.  AGE  AT  WHICH  ANIMALS  SHALL  BE  BRANDED.  Every 
person  must  mark  or  brand  his  horses  and  mules  before  they  are  eight  months 
old,  and  cattle  before  they  are  twelve  months  old,  on  the  hip  or  hinder  part, 
and  mark  or  brand  his  sheep,  goats,  and  hogs,  before  they  are  six  months  old. 
On  the  trial  of  any  action  to  recover  the  possession  of  any  animal  which  is 
marked  or  branded,  the 

Hark  or  brand  is  prima  facie  evidence  that  the  animal  belongs  to  the  owner 
of  the  mark  or  brand.  When  a  dispute  occurs  in  regard  to  a  mark  or  brand, 
the  person  first  recording  the  same  is  entitled  thereto. 

Hfstory:  Enacted  March  12,  1872,  founded  npon  §2  Act  May  1,  1851 
(Slafa.  1851,  p.  411),  as  amended  by  Act  May  14,  1861,  Stats.  1861,  p.  373, 
and  §  5  Act  March  20, 1866,  Stats.  1865-6,  p.  833;  amended  March  80,  1874, 
Code  Amdts.  1873-4,  p.  43. 

Ariilled,     elted,     eeiuitnied,     referred     to,  Prima       facie       evidence       defined.  —  See 

etc..  In:  People  vs.  Chutnacut,  141  CaL  682,       KBRR'S  CYC  CODB  OIV.  PROC.  §1833. 
•85,  76  Pac  Hep.  840  (cited). 


AElTCIvE  n. 

REGULATIONS  RELATING  TO  MARKS  AND  BRANDa 

1 3182.    Begulationa  for  eeUing  cattle,  etc.  .  3184.    Fraudulently    mismarking    or    mia- 

5  3183.    Penalty    for   using   more   than    ono  branding  stock. 

mark  or  an  unrecorded  brand.  {  3185.    Hides   of   slaughtered   cattle   to   be 

kept. 

§3182.  EEOULATIONS  FOR  SELLING  CATTLE,  ETC.  Persons  selling 
cattle,  horses,  mules,  jacks,  or  jennies,  must  counterbrand  them  on  the  shoul- 
ders, or  give  a  written  descriptive  bill  of  sale. 

Hfstory:    Enacted  March  12,  1872,  founded  upon  §7  Act  May  1,  1851 
(SUts.  1861,  p.  412),  as  amended  by  Act  May  14,  1861,  Stats.  1861,  p.  374. 

§3183.  PENALTY  FOR  USINO  MORE  THAN  ONE  MARK,  OR  AN 
UNBEOORDED  BRAND.  Any  person  who  uses  any  mark,  brand,  or  counter- 
brand  other  than  the  one  recorded  by  him,  except  by  the  consent  of  the  owner 
of  such  other  mark,  brand,  or  counterbrand,  or  uses  more  than  one  mark, 
brand,  or  counterbrand  otherwise  than  is  provided  in  article  one,  or  suffers 
his  ward,  child,  apprentice,  or  servant  to  use  any  other  than  his  own  mark, 
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brandy  or  counterbrand  on  those  of  the  stock  they  run  with,  forfeits  to  any 
person  suing  therefor  the  stock  so  marked  or  branded  with  any  other  than  the 
proper  mark  or  brand  recorded  by  him.  This  section  does  not  extend  to  any 
stock  which  may  descend  to  any  ward,  child,  apprentice,  or  servant  by  the  gift 
or  devise  of  any  person  other  than  the  guardian,  parent,  or  master  of  such 
ward,  child,  apprentice,  or  servant ;  but  the  marks,  brands,  and  counterbrands 
of  such  minors,  apprentices,  or  servants  must  be  recorded  as  other  marks, 
brands,  and  counterbrands. 

History:    Enacted  March  12,  1872,  foonded  apon  8  6  Act  May  1,  1851, 
Stats.  1851,  p.  412. 

§  3184.    FRAUDULENTLY  MISMABEINO  OB  MISBBANDINO  STOCK. 

If  any  person  has  knowledge  of  any  person,  who,  with  the  intent  to  defraud 
or  willingly  mismarks  or  misbrands  any  stock  not  his  own,  or  kills  any  stoek 
running  at  large  having  a  proper  owner,  the  person  having  such  knowledge 
must,  within  ten  days  thereafter,  give  information  thereof  to  some  justice  of 
the  peace  of  the  proper  county. 

Hfatory:    Enacted  March  12,  1872,  founded  npon  {8  Act  May  1,  1851, 
Stats.  1851,  p.  412. 

Penalty  for  altering  bmnda. — Sea  KBRR'S  CYO.  PBlf,  CODB  S  867. 

§  3185.    HIDES  OF  SLAUGHTERED  OATTLE  TO  BE  KEPT.   All  persons 

slaughtering  cattle  must  keep  the  hides  with  the  ears  attached  for  fifteen  days; 

and  all  persons  having  such  hides  in  their  possession  must  exhibit  the  same 

for  examination  on  demand  being  made  by  any  person. 

Hfatory:    Enacted  March  12,  1872.  founded  apon  85  7,  8  Act  May  20. 
1866,  Stats.  1865-6,  p.  333. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Section  is  constitutional. 

3.  Violation  not  a  crime. 

1.  APPLIEO),  CFTBDy  CONSTRUKD,  RB- 
FERRBD  TO,  etc..  In:  People  vs.  Tipton, 
78  Cal.  405,  408,  409,  410,  14  Pac  Rep.  894 
(construed). 

S.     SECTIOlf    IS     COlfSTTTUTIONAlM— Aa 

police  regulation,  this  section  Is  not  uncon- 
stitutional.— ^People  vs.  Tipton,  78  Cal.  405, 
408,  14  Pac.  Rep.  894. 


8.  TTOIiATION  NOT  A  CRIME.— Jfo  »a- 
mlty  alBxed  to  TlolatloB  of  this  section,  and 
if  any  liability  can  accrue  from  such  viola- 
tion, it  must  be  established  in  civil  actloD. 
Failure  to  comply  with  requirements  of 
section  is  not  made  crime,  or  evidence  of 
crime,  and  on  trial  of  an  indictment  for 
larceny  of  cow,  it  is  error  to  embody  thli 
section  in  instructions. — People  vs.  Tipton, 
78  Cal.  406,  409,  14  Pac  Rep.  894. 

See  HBNNIIfG'S  GBlfERAI.  LAWS  p.  K 
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ABTICLE  nL 

TRADE-MAJIK& 

f  3196.    "Trade-marks^  defined.  8  3199.    ABcdgnments  of.    In janetloni. 

f  3197.    EzclnsiTe  nee  of  trade-marki  teenred,  §  3200.    Trades-union,  etc,  may  adopt. 

how.  8  3201.    Same.    Infringement  of,  how  prose* 
83198.    Beeord    of    trade-marks,    hj   whom  eated. 

kept. 

§3196.  ''TRADE^MABKS''  DEFINED.  The  phrase  'Hrade-mark''  as 
used  in  this  chapter  includes  every  description  of  word,  letter,  device,  emblem, 
stamp,  imprint,  brand,  printed  ticket,  label,  or  wrapper  nsnally  affixed  by  any 
mechanic,  manufactorer,  druggist,  merchant,  or  tradesman,  to  denote  any 
goods  to  be  goods  imported,  manufactured,  produced,  compounded  or  sold  by 
him,  other  than  any  name,  word,  or  expression  generally  denoting  any  goods 
to  be  of  some  particular  class  or  description,  and  also  any  name  or  names, 
marks  or  devices,  branded,  stamped,  engraved,  etched,  blown,  or  otherwise 
attached  or  produced  upon  any  cask,  keg,  bottle,  vessel,  siphon,  can,  case,  or 
other  package,  used  by  any  mechanic,  manufacturer,  druggist,  merchant,  or 
tradesman,  to  hold,  contain  or  inclose  the  goods  so  imported,  manufactured, 
produced,  compounded  or  sold  by  him,  other  than  any  name,  word  or  expres- 
sion generally  denoting  any  goods  to  be  of  some  particular  class  or  description. 

Hfatory:  Enacted  March  12,  1872,  founded  upon  8  1  chapter  TiXXxym 
26  St.  Vict;   amended  Mareh  3,  1903,  Stats,  and  Amdts.  1903,  p.  80. 

Applied,     cited,     eonstraedy     referred     to,  For  trade-marlui  la  veneral  and  autttem 

etc.  In:  Kggers  vs.  Hlnk,  63  Cal.  446,  446*  of  law  with  refereace  thereto. — SeeKBRR'8 
41  Am.  Rep.  96   (construed).  OYC  CIT.  CODB  8  991  and  note. 

§3197.    EXCLUSIVE  USE  OF  TRADE-MAEK,  SEOUBED,  HOW.    Any 

person  may  record  any  trade  mark  or  name  by  filing  with  the  secretary  of 
state  his  claim  to  the  same,  and  a  copy  or  description  of  such  trade  mark  or 
name,  with  his  affidavit  attached  thereto,  certified  to  by  any  officer  authorized 
to  take  acknowledgments  of  conveyances,  setting  forth  that  he  (or  the  firm  or 
corporation  of  which  he  is  a  member)  is  the  exclusive  owner,  or  agent  of  the 
owner,  of  such  trade  mark  or  name. 

History:  Enacted  March  12,  1872,  foonded  upon  9  10  Act  April  3,  1863, 
Stats.  1863,  p.  157;  amended  Mareh  12,  1885,  Stats,  and  Amdts.  1884-5, 
p.  94. 

Applied,     eltedf     eoastraedy     referred     to*  W>r  trade-aftarlui  la  veaeral  aad  atattera 

etc,   in:    Whlttier   vs.    Dletz,    66   Cal.    78,   4  of  law  with  refereace  thereto. — SeeKBRR'tt 

Paa  Rep.  986  (construed) ;  Spleker  vs.  Lash,  CYO.  CIV.  OODB  §  991  and  note. 
102  Cal.  88,  44.  86  Pac.  Rep.  862  (construed). 

§8198.  RECORD  OF  TRADE-HARKS^  BY  WHOM  KEPT.  The  secre- 
tary of  state  must  keep  for  public  examination  a  record  of  all  trade  marks  or 
names  filed  in  his  office,  with  the  date  when  filed  and  name  of  claimant ;  and 
must  at  the  time  of  filing  collect  from  such  claimant  a  fee  of  three  dollars  in 
gold  coin,  to  be  paid  into  the  state  library  fond. 

Hfstory:  Enacted  Mareh  12,  1S72,  founded  upon  Act  April  8,  1863, 
Stats.  1863,  pp.  155-157. 

For  tmde-markM   In   general   and   mattem  of  laur  with  refereace  thereto. — See  KBRR'9 
era  CIT.  CODB  §991   and  note. 

§3199.  ASSIGNMENT  OF.  INJX7N0TI0NS.  Any  person  who  has  first 
adopted  and  used  a  trade  mark  or  name,  whether  within  or  beyond  the  limits 
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of  this  state,  is  its  original  owner.  Such  ownership  may  be  transferred  in  the 
same  manner  as  personal  property,  and  is  entitled  to  the  same  protection  by 
suits  at  law ;  and  any  court  of  competent  jurisdiction  may  restrain,  by  injunc- 
tion, any  use  of  trade  marks  or  names  in  violation  of  this  chapter. 

Hfstory:  Enacted  March  12,  1872,  founded  upon  Act  April  3,  1863, 
Btats.  1863,  pp.  155-157;  amended  March  12,  1885,  Stats,  and  Amdta. 
1884-5,  p.  94. 

Applied,     eltedy     cda«tnied,     referred     to,  For  trade-markM  la  general  aad  atattcn 

etc..    In:    Whittier   vs.    Diets,    66    Cal.    78,    4  of  law  with  refereace  thereto. — See  KERB'S 

Pac.  Rep.  986  (construed);  Spleker  vs.  Lash,  CYC.  CIV.  CODES  8^91  and  note. 
102  Cal.  38,  44,  86  Pac  Rep.  S63  (construed). 

§3200.  TRADES-UNION,  ETC.,  MAY  ADOPT.  Any  trade-union,  labor 
association,  or  labor  organization,  organized  and  existing  in  this  state,  whether 
incorporated  or  not,  may  adopt  and  use  a  trade-mark  and  afl5x  the  same  to  any 
goods  made,  produced,  or  manufactured  by  the  members  of  such  trade-union, 
labor  association,  or  labor  organization,  or  to  the  boz,  cask,  case,  or  package 
containing  such  goods,  and  may  record  such  trade-mark  by  filing  or  causing  to 
be  filed  with  the  secretary  of  state  its  claim  to  the  same,  and  a  copy  or  descrip- 
tion of  such  trade-mark,  with  the  affidavit  of  the  president  of  such  trade-union, 
labor  association,  or  labor  organization,  certified  to  by  any  officer  authorized 
to  take  acknowledgments  of  conveyances,  setting  forth  that  the  trade-union, 
labor  association,  or  labor  organization  of  which  he  is  the  president  is  the 
exclusive  owner,  or  agent  of  the  owner,  of  such  trade-mark ;  and  all  the  pro- 
visions of  article  three,  chapter  seven,  title  seven,  part  three,  of  the  Political 
Code  are  hereby  made  applicable  to  such  trade-mark. 

Hfttory:   Enacted  March  17,  1887,  Stats,  and  Amdts.  1886-7,  pp.  167-168. 


For  trade-marks   la   ireneral   aad   auittera  of  law  with  refereaee  thereto. — See  KERR'S 
CYa  CIV.  CODB  1991  and  note. 

§  3201.  SAME.  INF&INOEMENT  OF,  HOW  PBOSEOUTED.  The  presi 
dent  or  other  presiding  officer  of  any  trade-union,  labor  association,  or  labor 
organization,  organized  and  existing  in  this  state,  which  shall  have  complied 
with  the  provisions  of  the  preceding  section,  is  hereby  authorized  and  empow- 
ered to  commence  and  prosecute  in  his  own  name  any  action  or  proceedings  he 
may  deem  necessary  for  the  protection  of  any  trade-mark  adopted  or  in  use 
under  the  provisions  of  the  preceding  section,  or  for  the  protection  or  enforce- 
ment of  any  rights  or  powers  which  may  accrue  to  such  trade-union,  labor 
.association,  or  labor  organization  by  the  use  or  adoption  of  said  trade-mark. 
'    History:    Enacted  March  17,  1887,  Stats,  and  Amdts.  1886-7,  p.  168. 


For  trade-marks   la   ^eaeral   aad  laatters  of  law  with  refereaee  thereto^ — See  KERR'S 
CYC.   CIV.   CODES  9  991   and  note. 
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CHAPTEB  VIII. 

WEIGHTS  AND  MEASURES. 


The  standard  of  weights  and  meaa* 

ures. 
The  unit  of  extension. 
Division  of  the  yard. 
The  rod,  the  mile^  and  the  chain* 
The  acre. 

The  unit  of  weights. 
Division  of  the  pound. 
Unit  of  liquid  measures. 


§  3217. 
§  3218. 
§  3219. 
S  3220. 

§  3221. 
§  3222. 
S  3223. 


The  barrel,  the  hogshead. 

Unit  of  solid  measure. 

Division  of  the  half -bushel. 

Division  of  capacity  for  commodities 
sold  by  heap  measure. 

Heap  measure. 

Contracts  construed  accordingly. 

Weights  of  bushels  of  various  prod- 
ucts. 


1 3209. 

5  3210. 
53211. 
5  3212. 
$3213. 
5  3214. 
S  3215, 
1 3216. 

§3209.  THE  STANDARD  OF  WEIGHTS  AND  MEASXTBES.  The  stan- 
dard weights  and  measures  now  in  charge  of  the  secretary  of  state  being  the 
same  that  were  furnished  to  this  state  by  the  government  of  the  United  States, 
and  consisting  of  one  standard  yard  measure;  one  set  of  standard  weights, 
comprising  one  troy  pound,  and  nine  avoirdupois  weights  of  one,  two,  three, 
four,  five,  ten,  twenty,  twenty-five,  and  fifty  pounds,  respectively;  one  set  of 
standard  troy  ounce  weights,  divided  decimally  from  ten  ounces  to  the  one 
ten-thousandth  of  an  ounce;  ono  set  of  standard  liquid  capacity  measures, 
consisting  of  one  wine  gallon  of  two  hundred  and  thirty-one  cubic  inches,  one 
half -gallon,  one  quart,  one  pint,  and  one  half -pint  measure ;  and  one  standard 
half-bushel,  containing  one  thousand  and  seventy-five  cubic  inches  and  twenty- 
one  hundredths  of  a  cubic  inch,  according  to  the  inch  hereby  adopted  as  the 
standard,  are  the  standards  of  weights  and  measures  throughout  the  state. 

History:    Enacted  March  12,  1872,  founded  upon  §§  1,  8,  12  Act  April  4, 
1861,  Stats,  1861,  pp.  86-87. 


1.  Commissioners'  note — Metric  system. 

2.  State  may  fix  standard. 

1.  COMMISSIONERS'  WOTB — The  metrle 
•jateau — 'To  the  report  of  the  secretary  of 
the  treasury  on  the  construction  and  dis- 
tribution of  welgrhta  and  measures  of  1857. 
4-7,  we  are  Indebted  for  the  following: 
information: 

**1,  The  actual  atandard  of  length  of  the 
United  States  is  a  brass  scale  of  eiffhty- 
two  inches  in  lengrth,  prepared  for  the 
survey  of  the  coast  of  the  United  States, 
by  Trougrhton.  of  London,  and  deposited  in. 
the  office  of  weights  and  measures.  The 
temperature  at  which  this  scale  is  a  stand- 
ard is  sixty-two  degrees  Fahrenheit,  and 
the  yard  measure  Is  between  the  twenty- 
seventh  and  sixty-third  inches  of  the  scale. 
The  copies  or  standards  made  for  the  treas- 
ury department,  the  states,  the  custom- 
houses, etc.,  belngr  of  brass,  the  temperature 
of  which  the  brass  scale  of  Trougrhton  is 
a  standard  is  not  of  practical  Importance 
80  far  as  making:  the  copies  Is  concerned. 
In  fact,  no  differences  have  yet  been  de- 
tected In  the  various  comparisons  made 
between  the  expansion  of  the  material  of 
the  Troughton  scale  and  of  our  standards. 
The  number  used  by  Mr.  Hassler  for  the 
expansion  of  brass  was  derived  from  his 
experiments  made  at  Newark  in  1817,  re- 
corded in  the  second  volume,  new  series, 
of  the  American  Philosophical  Society's 
transactions;  It  was  for  the  proportional 
expansion,  0.000,010,509.03,  or  for  expansion 


in  one  yard,  0,000.378,326.08,  of  an  inch  for 
one  degree  of  Fahrenheit's  thermometer. 

«2.  The  nnitm  of  capacity  measure  are 
the  gallon  for  liquid  and  the  bushel  for 
dry  measure.  The  gallon  Is  a  vessel  con- 
taining 68,372.2  grains  (8.8889  pounds  avoir- 
dupois) of  the  standard  pound  of  distilled 
water,  at  the  temperature  of  maximum 
density  of  water,  the  vessel  being  weighed 
in  air  in  which  the  barometer  is  thirty 
inches,  at  sixty-two  degrees  Fahrenheit. 
The  bushel  is  a  measure  containing  643,- 
391.89  standard  grains  (77.6274  pounds 
avoirdupois)  of  distilled  water,  at  the  tem- 
perature of  maximum  density  of  water, 
and  barometer  thirty  Inches  at  sixty-two 
degrrees  Fahrenheit. 

«3.  The  atandard  of  wclvht  Is  the  trov 
pound,  copied  by  Captain  Kater,  In  1827, 
from  the  Imperial  troy  pound,  for  the 
United  States  mint,  and  preserved  In  that 
establishment.  The  avoirdupois  pound  Is 
derived  from  this;  Its  weight  being  greater 
than  that  of  the  troy  pound  In  the  pro- 
portion of  7.000  to  6,760;  that  is,  the 
avoirdupois  pound  Is  equivalent  In  weight 
to  7,000  grains  troy.  The  pound  Is  a  stand- 
ard of  thirty  inches  of  the  barometer,  and 
sixty-two  degrees  Fahrenheit's  thermom- 
eter. 

"These  standards  were  adopted  by  the 
treasury  department,  on  the  recommenda- 
tion of  Mr.  Hassler,  In  1832.  Their  dis- 
tribution has  tended  to  produce  practical 
uniformity  In  the  weights  and  measures 
used   In  the   different   states,  and   thus   the 
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end  proposed  by  congrress  is  fully  attained. 
A  duplicate  set  of  standards  was,  upon  ap- 
plication by  the  grovernment  of  Alabama, 
furnished  by  the  treasury  department  to 
that  state,  the  first  set  having:  been  de- 
stroyed by  the  burning:  of  the  capitol  in 
1849. 

"By  the  act  of  July  28,  1866,  S§  SS69,  8570, 
the  use  of  the  metric  system  in  the  United 
States  was  authorized  and  a  table  adopted. 
Those  sections  are: 

"Section  8669.  It  shall  be  lawful  through 
the  United  States  of  America  to  employ  the 
weights  and  measures  of  the  metric  sys- 
tem, and  no  contract  or  dealingr  or  plead- 
ing: in  any  court  shall  be  deemed  Invalid 


or  liable  to  objection  because  the  weights 
or  measures  expressed  or  referred  to  there- 
in are  weigrhts  or  measures  of  the  metrio 
system. 

"Section  8570.  The  tables  In  the  schedule 
hereto  annexed  shall  be  recognized  in  the 
construction  of  contracts  and  in  all  legal 
proceedings,  as  establishing*,  in  terms  of 
the  weights  and  measures  now  in  use  In 
the  United  States,  the  equivalents  of  the 
weights  and  measures  expressed  therein  !n 
terms  of  the  metric  system,  and  the  tables 
may  lawfully  be  used  for  computing,  deter- 
mining, and  expressing  in  customary 
.weights  and  measures  the  weights  and 
measures  of  the  metric  system." 


MBASURBS    OP    LENGTH. 


Metrio  Denominations  and  Values. 


Myriameter    10,000  meters 

Kilometer 1,000  meters 

Hectometer    100  meters 

Dekameter   10  meters 

Meter     1  meter 

Decimeter    • 1-10  of  a  meter 

Centimeter    1-100  of  a  meter 

Millimeter    1-1000  of  a  meter 


Equivalents  in  Denominations  in  Use. 


6.2187  miles. 

0.62137  miles,  or  8280  feet  10  inchea 
828  feet  and  1  inch. 
898.7  inches. 
89.87  Inches. 

8.987  inches. 

0.3937  inches. 

0.03987  inches. 


MEASURES    OP    CAPACITY. 


Metric  Denominations  and  Values. 

Equivalents  in  Denominations  in  Usa 

Names. 

No.  of 
Liters. 

Cubic  Measure. 

Dry  Measure. 

Liquor  or  Wine 
Measure. 

Klloliter,  or 

Stere 

Hectoliter. . 
Dekaliter... 

1.000 

100 

10 

1 
1-10 

1-100 
1-1000 

1  cubic  meter 

1-10  of  a  cubic  meter 
10  cubic  decimeters.. 
1  cubic  decimeter. . . . 
1-10  of  a  cubic  deci- 
meter   

1.808  cubic  yards 

2   bushels   and   8.86 
pecks 

264.17  gallons. 

26.417  gallona 
2.6417  gallona 
1.0567  quarts. 
0.845  gills. 
0.838  fluid  ouncea 

9.08  Quarts 

0  908  Quarts. 

Liter 

Deciliter.... 

6.1022  cubic  inches. . . 
0.6102  cubic  Inches. . . 
0.061  cubic  inches. . . . 

Centiliter... 

Milliliter... 

10  cubio  centimeters. 
1  cubio  centimeter... 

0.27  drama 

MEASURES   OP    SURPACE. 


Metric  Denominations  and  Values. 

Hectare    10,000  square  meters 

^j.g 100  square  meters 

Centare  *..' 1  square  meter 


Equivalents  in  Denominations  in  Use. 


2.471  acres. 
119.6  square  yards. 
1.660  square  yards. 


WEIGHTS. 


Metric  Denominations  and  Values. 


Names. 


S 


MlUler,    or   tonneau 

Quintal 

Myrlagram 

Kilogram,    or   kilo. 

Hectogram 

Dekagram 

Gram 

Decigram. 

Centigram 

Milligram 


Number 

of 
Grains. 

1,000.000 

100.000 

10.000 

1,000 

100 

10 

1 

1-10 

1-100 

1-1000 


Weights  of  What  Quantlty 

of  Water  at  Maximum 

Density. 

1  cubic  meter   

1  hectoliter 

10  liters 

1  liter 

1  deciliter 

10  cubic  centimeters 

1  cubic  centimeter 

1-10  of  a  cubic  centimeter 
10  cubic  millimeters 

1  cubic  millimeter 


Equivalents  in  Denomlna- 
tions  in  Usa 

Avoirdupois  Weight 


2204.6  pounds. 
220.46  pounds. 

22.046  pounds. 
2.2046  pounda 
8.5274  pounds. 
0.85274  pounda 

16.432  grains. 
1.5432  graina 
0.1543  graina 
0.0164  graina 
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&    STATE     MAT     FIX     STANDARD     of  Sealers    of    weights    and    mea«iu«s« — Se« 

weirhU  and   measures  and  compel   dealers  ante  §§  561-567. 

to  conform  thereto. — ^Palse  vs.   Fazackerly,  ReffolatloA  of  ^relshta  and  meaanrca  by 

SC  Barb.  (N.  T.)  892.  city  ordinanee^ — See    monographic    note    18 

False       welffhta       and       meaavrca.  —  Seo  L.  R.  A.  286. 
KBRR'S  CYC  PBN.  CODIB  <}  562-665. 

§  3210.  THE  UNIT  OF  EXTENSION.  The  standard  yard  is  the  uiiit  or 
standard  measure  of  length  and  surface  from  which  all  other  measures 
of  extension^  whether  lineal,  superficial^  or  solid,  are  derived  and  ascer- 
tained. 

History:    Enacted  March   12,  1S72. 

§  S211.  DIVISION  OF  THE  YABD.  The  yard  is  divided  into  three  equal 
pi^y  called  feet,  and  each  foot  into  twelve  equal  parts,  called  inches;  for 
measures  of  cloths  and  other  commodities  commonly  sold  by  the  yard  it  may 
be  divided  into  halves,  quarters,  eighths,  and  sixteenths. 

History:    Enacted  March  12,  1S72. 

§3212.  THE  ROD,  THE  BOLE,  AND  THE  CHAIN.  The  rod,  pole,  or 
perch  contains  five  and  a  half  yards,  and  the  mile  one  thousand  seven  hundred 
and  sixty  yards;  the  chain  for  measuring  land  is  twenty-two  yards  long,  and 
divided  into  one  hundred  equal  parts,  called  links. 

History:    Enacted  March  12,   1872. 

§  3213.  THE  AOBE.  The  acre  for  land  measure  must  be  measured  hori- 
zontally, and  contains  ten  square  chains,  and  is  equivalent  in  area  to  a  rectangle 
sixteen  rods  in  length  and  ten  in  breadth ;  six  hundred  and  forty  acres  being 
contained  in  a  square  mile. 

History:    Enacted  March  12,  1872. 

§3214.    THE  UNIT  OF  WEIGHTS.    The  standard  avoirdupois  and  troy 

weights  are  the  units  or  standards  of  weight  from  which  all  other  weights  are 
derived  and  ascertained. 

History:    Enacted  March  12,  1872. 

§  3215.  DIVISION  OF  THE  POUND.  The  avoirdupois  pound,  which  bears 
to  the  troy  pound  the  ratio  of  seven  thousand  to  five  thousand  seven  hundred 
and  sixty,  is  divided  into  sixteen  equal  parts,  called  ounces;  the  hundred- 
weight consists  of  one  hundred  avoirdupois  pounds,  and  twenty  hundred- 
weight constitute  a  ton.  The  troy  ounce  is  equal  to  the  twelfth  part  of  the 
troy  pound. 

History:    Enacted  March  12,  1872,  founded  upon  8  6  Act  April  4,  1861, 
Stats.  1861,  p.  86. 

L  Applied,  cited,  construed,  referred  to.  rock"  In  a  lease  providing  for  payment  of 

2.  Meaning  of  "gross  ton."  certain  sum  for  all  rock  produced  Is  a  ton 

3.  State    may    regulate    weights    and    meas-      of  two  thousand  pounds. — Higgrlns  vs.  Call- 

ures.  fornia  P.  &  A.  Co.,  109  CaL  804,  810,  41  Pac. 

1*    Applied*  cited    conatraed,  referred  to,  ^^^'    ^^^^' 
etc.  In:  HlgglnB  vs.  California  P.  A  A.  Co.,  »•     State     mar     resfulate     weights     and 

109  Cal.   304,   810,    41    Pac.   Rep.   1087    (con-  measures  so  far  as  not  in  conflict  with  any 

stmed);  HIggins  vs.  California  P.  &  A  Co..  act  of  congress,  and  this  section  does  not 

120  Cal.   629,   680,   52   Pac.   Rep.   1080    (con-  conflict  with  any  act  of  congress.— HI gglns 

strued).  "^8.  California  P.  A  A,  Co.,  109  Cal.  804,  810, 

X    Meaning  of  ^sroaa  torn  of  bituminous  ^1  l*ac.  Rep.  1087. 
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§  3216.  TTNIT  OF  LIQUID  MEASXTRES.  The  standard  gallon  and  its  parts 
are  the  units  or  standards  of  measure  of  capacity  for  liquids,  from  which  all 
other  measures  of  liquids  are  derived  and  ascertained. 

History:     Enacted   March   12,   1872. 

§  3217.  THE  BARREL^  THE  HOOSHEAD.  The  barrel  is  equal  to  thirty- 
one  and  a  half  gallons,  and  two  barrels  constitute  a  hogshead. 

History:     Enacted   March   12,   1872. 

§  3218.  UNIT  OF  SOLID  MEASTTBE.  The  standard  half-bushel  is  the  unit 
or  standard  measure  of  capacity  for  substances  other  than  liquids,  from  which 
all  other  measures  of  such  substances  are  derived  and  ascertained. 

History:    Enacted   March   12,   1872. 

§  3219.  DIVISION  OF  THE  HALF-BUSHEL.  The  peck,  half-peck,  qnar 
ter-peck,  quart,  and  pint  measures  for  measuring  commodities  other  than  liquid 
are  derived  from  the  half-bushel  by  successively  dividing  that  measure  by 
two. 

History:    Enacted   March   12,   1872. 

§3220.  DIVISION  OF  0APA0IT7  FOB  OOMMODITIES  SOLD  BT 
HEAP  MEASUBE.  The  measures  of  capacity  for  coal,  ashes,  marl,  mannre, 
Indian  corn  in  the  ear,  fruit,  and  roots  of  every  kind,  and  for  all  other  com- 
modities commonly  sold  by  heap  measure,  are  the  half -bushel  and  its  multiples 
and  subdivisions;  and  the  measures  used  to  measure  such  commodities  must 
be  made  cylindrical,  with  plane  and  even  bottom,  and  must  be  of  the  following 
diameters  from  outside  to  outside :  the  bushel,  nineteen  and  a  half  inches;  half- 
bushel,  fifteen  and  a  half  inches,  and  the  peck,  twelve  and  a  third  inches. 

History:     Enacted  March  12,  1872. 

§  3221.  HEAP  ISEASUBE.  All  commodities  sold  by  heap  measure  must 
be  duly  heaped  up  in  the  form  of  a  cone ;  the  outside  of  the  measure,  by  which 
the  same  are  measured,  to  be  the  unit  of  the  base  of  the  cone,  and  such  cone 
to  be  as  high  as  the  article  will  admit. 

History:     Enacted   March   12,   1872. 

§3222.    OONTBAGTS   OONSTBUED   AGGOBDINOLY.     Contracts  made 

within  this  state  for  work  to  be  done  or  for  anything  to  be  sold  or  delivered 

by  weight  or  measure,  must  be  construed  according  to  the  foregoing  standards. 

Hfstory:    Enacted  March  12,  1872,  founded  upon  §3  Act  April  4,  1861, 
Stats.  18G1,  p.  86. 

1.  Applied,  cited,  construed,  referred  to.  must  be  construed   with   §1861   of  Code  of 

2.  Use  of  technical  words.  Civil  Procedure,  and  evidence  Is  admissible 

to   show   term    Indicating   statutory  weight 

1.  Applied,  cited,  conatmed,  referred  to,  or  measure  when  used  in  contract  was 
etc,  In:  Higgins  vs.  California  P.  &  A.  Co..  intended  to  have  a  local,  technical,  or  other- 
120  Cal.  629,  630,  52  Pac  Rep.  1080  (con-  wise  peculiar  sigrnlflcatlon.— Hlpgrlns  vs. 
strued).  California  P.  &  A.  Co..  120  Cal.  629,  681,  5J 

2.  Uae  of  teclmlciil  worda. — This  section       pac  Rep.   1080. 

§  3223,  WEIGHTS  OF  BUSHELS  OF  VAMOUS  PRODUCTS.  Whenever 
wheat,  rye,  Indian  corn,  barley,  buckwheat,  or  oats,  are  sold  by  the  bushel,  and 
no  special  agreement  as  to  the  weight  or  measurement  is  made  by  the  parties, 
the  bushel  consists  of  sixty  pounds  of  wheat,  of  6fty-four  pounds  of  rye,  of 
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tifty-two  pounds  of  Indian  com,  of  fifty  pounds  of  barley,  of  forty  pounds 
of  buckwheat,  and  of  thirty-two  pounds  of  oats. 

Hfttory:    Enacted  March  12,  1872,  founded  upon  $7  Act  April  4,  1861, 
8tat8.  1861,  pp.  86-87. 

CHAPTEE  iX. 

LABOR   AND  MATERIAL  ON   PUBLIC  BUILPINGa 

S  3233.    Labor  on  public  buildings  must  be      8  3234.    Material  must  be  furnished  by  contract, 
done  by  day's  work.  §  3235.    Product  of  Mongolian  labor. 

§  3233.  LABOR  ON  PUBLIC  BX7ILDINQS  MUST  BE  DONE  BY  DAY'S 
WOBK.  All  \ix..k  done  upon  the  public  buildings  of  this  state  must  be  done 
under  the  supervision  of  a  superintendent,  or  state  officer  or  officers  having 
charge  of  the  work,  and  all  labor  employed  on  such  buildings,  whether  skilled 
or  unskilled,  must  be  employed  by  the  day,  and  no  work  upon  any  of  such 
buildings  must  be  done  by  contract. 

History:     Enacted   March   12,   1872. 

1.  Applied,  dted,  construed,  referred  to.  a*    buildings  of  thb  states  seem  to 

2.  Buildings  of  the  state.  be  exclusively  referred  to  In  5§  3233.  8284. — 

Babcock  vs.  Goodrich,  47  Cal.  488,  510. 
1.     APPLIED,  CITBD,  CONSTRUED,  BBS-  See        HENNINCCS        GENERAL        LAWS 

PERRKD  TO,  etc.,  in:  Babcock  vs.  Goodrich,      pp.   1090,   1103. 
47  Cal.  488,  610  (construed).  See  post  §  3245  and  note. 

§  3234.  MATEBIAL  BCUST  BE  FUBNISHED  BY  OONTBAOT.  All  mate- 
rials to  be  used  on  any  of  the  public  buildings  must  be  furnished  by  contract, 
in  accordance  with  the  plans  and  specifications  and  proposals  therefor. 

Hrstory:    Enacted  March  12,  1872,  founded  upon  8  2  Act  April  4,  1870, 
Stats.  1869-70,  p.  777. 

Applied,     cited,     conatraed,     referred     to.  See  post  §  3245  and  note, 

etc..  in:  Babcock  vs.  Goodrich,  47  Cal.   488,  See       HENNING'S       GENE^KAL       LAWS 

BIO  (construed).  P.   1103. 

§  3235.  PRODUCT  OF  MONGOLIAN  LABOR.  No  supplies  of  any  kind  or 
character,  "for  the  benefit  of  the  state,  or  to  be  paid  for  by  any  moneys  appro- 
priated or  to  be  appropriated  by  the  state/'  manufactured  or  grown  in  this 
state,  which  are  in  whole  or  in  part  the  product  of  Mongolian  labor,  shall  be 
purchased  by  the  officials  for  the  state  having  the  control  of  any  public  institu- 
tion under  the  control  of  the  state,  or  of  any  county,  city  and  county,  city,  or 
town  thereof. 

Hrstory;     Enacted   March   17,   1887,   Stats,   and  Amdts.    1886-7,   p.   171. 
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CHAPTEB  X 

HOURS  OF  LABOR. 


S  3244.    Eight  hours  a  day's  work. 

9  3245.    8ame^  on  public  works. 

S  3246.  Twelve  hours  a  day's  work  on  street- 
cars. 

8  3247.  Action  to  recover  value  of  labor. 
Agreement  to  labor  more  than 
twelve  hours  a  day. 


S  3247 [a].  Purchasing  supplies.  Preferenee 
to  be  given  to  goods  of  local 
manufacture. 

§  3248.        Form  of  complaint. 

8  3249.  Provisions  made  applicable  to  con- 
tracts to  labor. 

8  3250.  Penalty  for  violation  of  hours  of 
labor  on  street-cars. 


§  3244.  EIGHT  H0UB8  A  DAY'S  WOKK.  Eight  hours  of  labor  consti- 
tutes a  day's  work,  unless  it  is  otherwise  expressly  stipulated  by  the  parties 
to  a  contract,  except  those  contracts  within  the  provisions  of  sections  three 
thousand  two  hundred  and  forty-six,  three  thousand  two  hundred  and  forty- 
seven,  and  three  thousand  two  hundred  and  forty-eight  of  this  code. 

History:  Enacted  March  12,  1872,  founded  upon  §  1  Act  FebruaTy  21^ 
1868,  Stats.  1867-8,  p.  63;  amended  March  11,  1887,  Stats,  and  Amdts. 
1886-7,  p.  101. 

§3245.  SAME,  ON  PUBLIC  WORKS.  Eight  hours'  labor  constitiite[s]  a 
legal  day's  work  in  all  cases  where  the  same  is  performed  under  the  authority 
of  any  law  of  this  state,  or  under  the  direction,  control,  or  by  the  authority  of 
any  ofiScer  of  this  state  acting  in  his  official  capacity,  or  under  the  directioD, 
control,  or  by  the  authority  of  any  municipal  corporation  within  this  state,  or 
of  any  officer  thereof  acting  as  such ;  and  a  stipulation  to  that  effect  must  be 
made  a  part  of  all  contracts  to  which  the  state  or  any  municipal  corporation 
therein  is  a  party. 

History:  Enacted  March  12,  1872,  founded  upon  S  2  Act  February  21, 
1868,  Stats.  1867-8,  p.  63. 

1.  Applied,  luted,  construed,  referred  to. 

2.  Construction  of  section. 

3.  Penalty. 

4.  Same — Ordinance  imposing,  void. 
5-7.  Validity  of  contract  if  stipulation  omit- 
ted. 

8.  Validity   of   ordinance  fixing   hours   of 
labor,  etc. 

1.  APPLIXSD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Babcock  vs.  Goodrich, 
47  Gal.  488,  609  (construed);  In  re  Stow,  98 
Cal.  587,  588,  589,  690,  691,  88  Pao.  Rep.  490 
(construed). 

2.  COlfSTRVCTIOBr    OF    SECTION.— The 

intention  of  section  Is  to  prevent  requiring: 
of  more  than  ei^ht  hours'  labor  from  any 
one  employed  on  public  work,  but  not  to 
prohibit  laborlngman  from  working:  more 
than  ei^ht  hours  in  same  day  If  he  so  de- 
sires, or  his  necessities  require  him  to  do 
80. — Drew  vs.  Smith,  88  Cal.  325.  829. 

8.  PENALTY.— Under  act  of  18M,  pro- 
viding: that  every  contract  for  public  work 
shall  contain  stipulation  that  eight  hours 
shall  constitute  day*s  work  and  imposing: 
on  contractors  penalty  of  ten  dollars  per 
day  for  each  laborer  worked  more  than 
eiRht  hours  per  day,  etc.,  auditor  cannot 
refuse  to  draw  w^arrant  on  order  of  super- 
visors, upon   ground   that  contract  did  not 


contain  required  stipulation  and  that  la- 
borers had  been  worked  more  than  eight 
hours  per  day. — Worthingrton  vs.  Breed.  142 
Cal.  102.  104.  75  Pac.  Rep.  676. 

4.  Ordinance  intpoatnsy  void. — Any  person 
is  at  liberty  to  pursue  any  legal  calling 
and  to  do  so  in  his  own  way  not  encroach- 
ing upon  rights  of  others,  and  an  ordi- 
nance making  it  misdemeanor  to  demand, 
receive,  or  contract  for  more  than  eight 
hours'  labor  in  one  day  or  to  employ  anr 
Chinese  labor  on  contract  for  public  work 
is  not  valid  exercise  of  police  power. — Ex 
parte  Kuback.  86  Cal.  274,  276,  20  Am.  St 
Rep.  226.  24  Pac.  Rep.  737,  9  L.  R.  A.  482, 

5.  VAIilDITT  OF  CONTRACT  IF  STIPV- 
liATION  OMITTED.— Contract  is  not  mad« 
void  by  omission  to  insert  stipulation  that 
eight  hours'  labor  constitutes  legal  day's 
work,  and  omission  therefore  does  not 
operate  forfeiture  of  rights  of  parties  under 
contract. — ^Babcock  vs.  Gtoodrich,  47  CaL 
488,    609. 

6.  Rights  of  laborers  are  not  affected 
by  an  omission  to  insert  provision  that 
eight  hours  shall  constitute  day*s  work  in 
contract,  as  this  section.  Independent  of 
any  such  express  provision,  forms  part  of 
contract  and  contract  in  such  case  is  to  be 
read  and  Interpreted  as  If  It  contained  ex* 
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city  to  employ  Chinese,  Is  unconstitutional 
and  void  as  an  attempt  to  prevent  parties 
employlngr  others  in  lawful  business  and 
paylniT  them  for  their  services  and  direct 
Infrinerement  of  right  to  make  and  enforce 
contracts.  Ordinance  cannot  be  upheld  as 
police  power,  as  It  might,  were  services 
unlawful  or  against  public  policy  or  such 
as  might  be  unfit  for  certain  persons,  as 
e.  g.  females  or  Infants,  but  there  is  no 
theory  upon  which  city  can  be  Justified  In 
making  It  misdemeanor  for  one  of  its  citi- 
sens  to  contract  with  another  for  services 
to  be  rendered  because  contract  Is  that  he 
shall  work  more  than  limited  number  of 
hours  per  day. — Ex  parte  Kuback,  85  Cal. 
274,  20  Am.  St  Rep.  226,  24  Pac  Rep.  737, 
9  L.  R.  A.  482. 

Statute*  flxlng  hours  of  labor. — See  HElf- 
NINGPS   GBNEIRAIi  LATINS  pp.    417-419. 

See  notes  166-170  "Master  and  servant"  to 
(  2949   ante. 

See  ante  §  3233  and  note. 

The  compatatlon  of  time. — See  ante  912; 
KBRR'S  CYC.  CODB  CIV.  PROC.  912; 
KBRR'S  CYC.  Crv.  CODB  §8;  monographic 
note  78  Am.  St.  Rep.  386. 

DeflnltloB  of  month. — See  KBRR'9  CTYC. 
CODB  CIV.  PROC.  917;  KBRR'S  CYC.  CIV. 
CODB  9  14;  KBRR'S  CYC.  PBN.  CODB  9  7. 


press  stipulation  mentioned  In  statute. — 
In  re  Stow,  98  Cal.  587,  590,  38  Pac.  Rep. 
490. 

7.  If  county  contract  direct  with  laborer 
it  may  not  refuse  to  pay  his  hire 
because  he  had  worked  too  many  hours  or 
had  not  limited  time  which  should  con- 
stitute day's  work.  The  law  was  passed 
for  benefit  of  laborer  and  county  cannot 
refuse  to  carry  out  contract  because  of  an 
emission  which  renders  contract  more  fav- 
orable to  it. — ^Babcock  vs.  Goodrich,  47  CaL 
488,  509. 

8.  VALIDITY  OF  ORDIN ANCB  FIXING 
HOURS  OF  LABORy  BTC. — Ordinance  that 
eight  hours*  labor  constitutes  legal  day's 
work  In  all  cases  where  performed  under 
an  order,  resolution,  or  contract  of  city, 
and  that  stipulation  to  that  effect  be  made 
part  of  all  contracts  to  which  city  Is  party, 
and  that  It  shall  be  unlawful  for  any  con- 
tractor having  labor  performed  under  any 
contract  with  city  to  demand  and  receive 
or  contract  for  more  than  eight  hours* 
labor  in  one  day  from  any  person  with 
promise  or  understanding  that  such  person 
so  laboring  over  eight  hours  shall  receive 
sum  for  said  day's  work  more  than  that 
paid  for  legal  day's  work,  and  that  It  shall 
be  unlawful  for  any  contractor  having 
labor  performed   under  any   contract   with 

§  3246.  TWELVE  H0UB8  A  DAY'S  WOBE  ON  STSEET-OASS.  Twelve 
hours'  labor  constitutes  a  day's  work  on  the  part  of  drivers,  and  conductors, 
and  gripmen  of  street-cars  for  the  carriage  of  passengers.  Any  contract  for 
a  greater  number  of  hours'  labor  in  one  day  shall  be  and  is  void,  at  the  option 
of  the  employee,  without  regard  to  the  terms  of  employment,  whether  the 
same  be  by  the  hour,  day,  week,  month,  or  any  other  period  of  time,  or  by  or 
according  to  the  trip  or  trips  that  the  car  may,  might,  or  can  make  between 
the  termini  of  the  route,  or  any  less  distance  thereof. 

[Pay  for  over  hours.]  Any  and  every  person  laboring  over  twelve  hours  in 
one  day  as  driver,  or  conductor,  or  gripman,  on  any  street  railroad,  shall 
receive  from  his  employer  thirty  cents  for  each  hour 's  labor  over  twelve  hours 
in  each  day. 

History:    Enacted  March  11,  1887,  Stats,  and  Amdts.  1886-7,  p.  101. 
Ab  to  vlolatloB  of  provlsloBa  aa  to  houni  of  labor  ob  atreet-cara,  see  post  $3250. 

§  3247.  ACTION  TO  BEOOVER  VALUE  OF  LABOR.  AGREEMENT  TO 
LABOR  MORE  THAN  TWELVE  HOURS  A  DAY.  In  actions  to  recover  the 
value  or  price  of  labor  under  section  three  thousand  two  hundred  and  forty- 
six  of  this  code,  the  plaintiflE  may  include  in  one  action  his  claim  for  the  num- 
ber of  days,  and  the  number  of  hours'  work  over  twelve  hours  in  each  day, 
performed  by  him  for  the  defendant,  and  the  court  shall  exclude  all  evidence 
of  agreement  to  labor  over  twelve  hours  in  one  day  for  a  less  price  than  thirty 
cents,  and  the  court  shall  exclude  any  receipt  of  payment  for  hours  of  labor 
over  twelve  hours  in  one  day,  unless  it  be  established  that  at  least  thirty  cents 
for  each  hour  of  labor  over  twelve  hours  in  one  day  has  been  actually  paid, 
and  a  partial  payment  shall  not  be  deemed  or  considered  a  payment  in  full. 

Hratory:    Enacted  March  11,  1887,  Stats,  and  Amdts.  1886-7,  p.  102. 


18  SS47[a]-»M     <7M)        SUPPLIES— PREFERBlfCB  TO   LOCAL   PRODUCT.  [PtIII. 

§3247[a].  PUBOHASINO  SUPPLIES.  PREFEBENCE  TO  BE  GIVEN 
TO  GOODS  OF  LOCAL  UANUFAOTUBE.  Any  person,  committee,  board, 
ofiBcer,  or  any  other  person  charged  with  the  purchase,  or  permitted  or  author- 
ized to  purchase  supplies,  goods,  wares,  merchandise,  manufactures,  or  produce, 
for  the  use  of  the  state,  or  of  any  of  its  institutions  or  officers,  or  for  the  use  of 
any  county  or  consolidated  city  and  county,  or  city,  or  town,  shall  always, 
price,  fitness,  and  quality  equal,  prefer  such  supplies,  goods,  wares,  merchan- 
dise, manufactures,  or  produce  as  has  been  grown,  manufactured,  or  produced 
in  this  state,  and  shall  next  prefer  such  as  have  been  partially  so  manufactured, 
grown,  or  produced  in  this  state.  All  state,  county,  city  and  county,  city  or 
town  officers,  all  boards,  commissions,  or  other  persons  charged  with  advertis- 
ing for  any  such  supplies  shall  state  in  their  advertisement  that  such  prefer- 
onces  will  be  made.  In  any  such  advertisement  no  bid  shall  be  asked  for  any 
article  of  a  specific  brand  or  mark  nor  any  patent  apparatus  or  appliances, 
when  such  requirement  would  prevent  proper  competition  on  the  part  of  deal- 
ers in  other  articles  of  equal  value,  utility,  or  merit. 

History:     Euacted   March  27,  1897,   and  numbered   §3247,   Stats,  and 
AmdtB.  1897,  p.  208. 

§  3248.  FORM  OF  COMPLAINT.  In  actions  under  section  three  thousacd 
two  hundred  and  forty-six  of  this  code  the  complaint  may  be  in  the  following 
form:  Title  of  case  and  venue.  Plaintiff  complains  of  defendant,  and  for 
cause  of  action  states:  That  between  (stating  first  and  last  dates)  he  workei 
for  defendant  as  conductor,  driver,  or  gripman,  on  defendant's  street  railroad, 
in  (stating  place),  for  (stating  number  of  days),  at  the  agreed  rate  of  (stating 
price)  per  day,  week,  or  month,  and  for  such  labor  defendant  has  paid  plain- 
tiff the  sum  of  (stating  sum  due),  due  plaintiff  from  defendant  for  said  labor. 
The  plaintiff  further  states  that  during  the  said  period  of  time  he  worked  for 
defendant  as  such  (conductor,  driver,  or  gripman),  on  sundry  days,  and  per- 
formed (stating  number  of  hours)  hours'  work  in  excess  of  twelve  hours  in 
one  day,  for  which  there  is  due  plaintiff  from  defendant  the  sum  of  (stating 

the  sum  due)  and  costs.    Signed . 

History:    Enacted  March  11,  1887,  Stats,  and  Amdts.  1886-7,  p.  102. 

§3249.  PROVISIONS  MADE  APPLICABLE  TO  CONTRACTS  TO 
LABOR.  The  provisions  of  sections  three  thousand  two  hundred  and  forty- 
seven  and  three  thousand  two  hundred  and  forty-eight  of  this  code  are  appli- 
cable to  every  contract  to  labor  made  by  the  persons  named  in  section  three 
thousand  two  hundred  and  forty-six. 

History:    Enacted  March  11,  1887,  State,  and  Amdts.  1886-7,  p.  102. 

§3250.  PENALTY  FOR  VIOLATION  OF  HOURS  OF  LABOR  OH 
STREET-CARS.  No  person  shall  be  employed  as  conductor,  or  driver,  or 
gripman,  on  any  street  railroad,  for  more  than  twelve  hours  in  one  day,  except 
as  in  this  act  provided,  and  any  corporation,  or  company,  or  owner,  or  agent, 
or  superintendent,  who  knowingly  employs  any  person  in  such  capacity  for 
more  than  twelve  hours  in  one  day,  in  violation  of  the  terms  of  this  act,  shall 
forfeit  the  sum  of  fifty  dollars  as  a  penalty  for  such  offense,  to  the  use  of  the 
person  prosecuting  any  action  therefor,  and  any  number  of  forfeits  may  be 
prosecuted  in  one  action. 

History:   EnacT  Stats,  and  Amdts.  1886-7,  pp.  102-103. 
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CHAPTER  XL 

TIM£. 


{ 3255.    Time,  how  computed. 

§  3256.    Leap-year. 

1 3257.    The  year  and  its  parts. 


§  3258.    The  week. 

§  3259.     The  day. 

§  3260.     "Day-time"  and  "night-time"  defined. 


§3255.  TIME,  HOW  COMPUTED.  Time  is  computed  according  to  the 
Gregorian  or  new  style ;  and  the  first  day  of  January  in  every  year  passed  since 
seventeen  hundred  and  fifty-two,  or  to  come,  must  be  reckoned  as  the  first  day 

of  the  year.  History:     Enacted   March   12,   1872. 

§  3256.  LEAP-TEAK.  The  several  years  one  thousand  nine  hundred,  two 
thousand  one  hundred,  two  thousand  two  hundred,  two  thousand  three  hun- 
dred, or  any  other  future  hundredth  year,  of  which  the  year  two  thousand  is 
the  first,  except  only  every  fourth  hundredth  year,  are  not  leap-years,  but  com- 
mon years  of  three  hundred  and  sixty-five  days ;  and  the  years  two  thousand, 
two  thousand  four  hundred,  two  thousand  eight  hundred,  and  every  other 
fourth  hundredth  year  from  the  year  two  thousand,  inclusive,  and  also  every 
fourth  year,  except  as  above  mentioned,  which,  by  usage,  in  this  state  is  con- 
sidered a  leap-year,  is  a  leap-year  consisting  of  three  hundred  and  sixty-six 

^ays.  History:     Enacted   March   12,   1872. 

§3257.  THE  TEAS  AND  ITS  PASTS.  The  term  ''year''  means  a  period 
of  three  hundred  and  sixty-five  days ;  a  half-year,  one  hundred  and  eighty-two 
days ;  a  quarter  of  a  year,  ninety-one  days,  and  the  added  day  of  a  leap-year, 
and  the  day  immediately  preceding,  if  they  occur  in  any  such  period,  must  be 
reckoned  together  as  one  day. 

History:    Enacted  March  12,  1872. 
§  3258.    THE  WEEK.    A  week  consists  of  seven  consecutive  days. 

History:    Enacted  March  12,  1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Computation  of  time. 

1.    Applied,  cited,  comitraed,  referred  to, 

etc.,  in:  Williams  vs.  Sacramento  Co.,  68 
Cal.  237,  238  (applied);  People  vs.  Recla- 
mation Dlst.,  121  Cal.  522,  527,  60  Pac  Rep. 
1068,  S3  Id.  1086   (cited). 


2.  Compatatlon  of  time. — Publication  for 
number  of  weeks  preceding'  certain  date 
or  event  must  be  at  least  once  every  seven 
days  of  required  period. — Williams  vs.  Sac- 
ramento Co..   68   Cal.   237,   238. 

Aa  to  computation  of  time,  see  KSSIR'S 
CYC.  CIV.  CODES  i§  1,  10  and  notes. 


§  3259.    THE  DAT.    A  day  is  the  period  of  time  between  any  midnight  and 

the  midnight  following. 

History:     Enacted  March   12,   1872. 

1.  Applied,  dted,  construed,  referred  to. 
2,3.  Fraction  of  a  day. 
4.  Interpretation  of  "day.** 


1.  APPLIED,  CITISD,  CONSTRUBD,  RES- 
FBRRESD  TO,  etc.,  in:  Alameda  Macadamiz- 
ing: Co.  vs.  Hu«r,  67  Cal.  331,  882  (cited); 
Eureka  vs.  Diaz,  89  Cal.  467,  470,  26  Pac. 
Rep,  961  (construed);  Derby  vs.  Modesto, 
104  CaL  616,  622,  88  Pac.  Rep.  900  (applied). 

2.  FRACTIONS  OF  A  DAY  are  not  re- 
garded in  law  unless  justice  requires  it  or 
where  order  of  successive  events  Is  to  be 


ascertained. — Derby  vs.  Modesto.  104  Cn.1. 
616,  522,   38  Pac.  Rep.   900. 

8.  Fractions  of  day  will  be  coniildered 
when  private  rlgrhts  depend  upon  it  or  when 
question  whether  one  legral  rl^ht  shall 
have  priority  over  another  depends  upon 
order  of  events  occurring  on  same  day. — 
OraiiT  vs.  Godfrey,  1  Cal.  416,  416,  64  Am. 
Dec.  299;  People  vs.  Beatty,  14  Cal.  667,  671; 
Hoyt  vs.  San  Francisco  A  N.  P.  R.  Co.,  87 
Cal.  610.  611.  26  Pac.  Rep.  160.  1076. 

4.  INTBRPRBTATION  OF  TSRM  <<DAY*» 
as  given   by  this  section  has  been  always 


^ 


S|8aC0-n84     <7«8)        MOBTBT  ACCOUNT,  STATBSMBNT,  BTC— AUCTIONBERS.         [PC  III. 

iTlven  to  term  in  construction  of  prohibitory  Deflnltlon     of     4«t     and     dJiTttec— Se« 

•tatute8.~Bureka  vs.  Dias,  t9  C&L  467,  470,      .KBRR*S  CYC.  CIV.  CODB  SI  6,  14;  KBRR'S 
26  Pao.  Rep.  961.  CYC.  PEN.  CODES  8  7. 

§3260.  ''DAT-TIME'' Airo ''NIOHT-TIME'' DEFINED.  "Day-time"  is 
the  period  of  time  between  ''sunrise"  and  "  sunset,"  and  "night-time"  is  the 
period  of  time  between  "sxmset"  and  "sunrise." 

.    History:    Enacted  March  12,  1872. 


CHAPTER  XII. 

MONEY  OF  ACCOUNT. 

9  S272.    Mone^  of  account.  9  8274.    Amount,  how  stated  in  judgmenti^ 

9  3273.    limitation  on  preceding  section.  etc 

§  3272.  MONEY  OF  ACCOUNT.  The  money  of  account  of  this  state  is  the 
dollar,  cent,  and  mill.  Public  accounts  and  all  proceedings  in  courts  must  be 
kept  and  had  in  conformity  to  this  regulation. 

History:    Enacted  March  12,  1872,  founded  upon  91  Act  April  4,  1850, 
Btats.  1850,  p.  459. 

§  3273.  LIMITATION  ON  PBECEDINO  SECTION.  The  provisions  of  the 
preceding  section  do  not  vitiate  or  affect  any  account,  charge,  or  entry  origi- 
nally made,  or  any  note,  bond,  or  other  instrument,  expressed  in  any  other 
money  of  account ;  but  the  same  must  be  reduced  to  dollars,  or  parts  of  dollars, 
in  any  suit  thereupon. 

History:    Enacted  March  12,  1872,  founded  npon  9  2  Act  April  4^  1850, 
Stats.  1850,  p.  459. 

§  3274.    AMOUNT,  HOW  STATED  IN  JUDGMENTS,  ETC.    In  judgmeBfs 

and  executions  the  amount  thereof  must  be  computed  and  stated  as  near  as 
may  be  in  dollars  and  cents,  rejecting  fractions. 

History:    Enacted  March  12,  1872,  founded  upon  9  3  Act  April  4,  1850, 
Btats.  1850,  p.  459. 


(JHAPTER  XUL 

AUCTIONa 

Article  I.    Auctioneers,  §9  3284-8292. 

II.    Begulations  Bespecting  Sales,  §§  3302-8310. 
III.    Frauds  and  Penalties,  99  3322-3324. 

ARTICLE  L 

AUCTIONEER& 

9  3284.    Who    may    become    anctioneer    and  9  3288.  Benewal  of  license. 

how.  9  3289.  Benewal,   for  how   long;   ezeeediBf 
9  3285.    The  bond,  sureties^  approval,  and  HI*  class  by  sales. 

ing.  9  3290.  Not  to  transfer  license. 

9  3286.    Oovernment  goods  are  exempt.  9  3291.  Auctioneers  ex  officio. 

§  3287.    Original  application,  how  classified.  9  3292.  Assistant,  who  may  be,  and  when. 

§  3284.  WHO  MAY  BEOOBIE  AUCTIONEERS  AND  HOW.  Any  citizen 
of  this  state  may  become  an  auctioneer  for  the  county  in  which  he  resides,  and 
is  authorized  to  sell  real  and  personal  property  at  public  auction,  on  giving  s 
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bond  in  accordance  with  the  provisions  of  this  article  for  the  faithful  perform- 
ance of  his  duties,  and  on  the  payment  of  the  license  therefor. 

History:    Enacted  March  12,  1872,  founded  upon  §  1  Act  April  18,  1859, 
Stats.  1859,  p.  852. 


1.  Sale  of  stolen  goods  by. 

2.  Sale  of  "balance  of  commodity.* 

3.  Statute  of  frauds. 

4.  Same— Memorandum  of  sale. 

1.  SAIiB  OF  STOLEN  GOODS  by  auc- 
tioneer. In  regular  course  of  his  business, 
and  payment  of  proceeds  of  sale  to  felon 
without  notice  that  eroods  were  stolen  does 
not  render  him  liable  to  true  owner  as  for 
conversion  of  goods. — Rogers  vs.  Hule,  2 
Gal.  671.  674,  66  Am.  Dec.  863. 

2.  SAIiB  OF  "BAUkNCB  OF  COMMOD- 
ITY^ by  auctioneer  without  specifying 
quantity  gives  auctioneer  reasonable  time 
to  ascertain  it,  and  this  being  done  sjid 
acquiesced  in  by  purchaser,  auctioneer  can- 
not rescind  sale  on  grround  of  mistake  in 
quantity  sold. — Burgoyne  vs.  Middleton,  4 
OaL   64,   66. 

S.  STATUTE  OF  FRAUDS  requires  au- 
thority of  auctioneer  to  sell  lands  to  be  in 
writing,  but,  as  against  himself,  authority 
will  be  presumed  from  his  acting. — ^Mont- 
gomery vs.  Paciflo  C.  L.  Bureau,  »4  Cal. 
««4.  288,  28  Am.  St  Rep.  122.  29  Pac  Rep. 
640. 

4.  Memanadvni  of  sale  by  auctioneer  in 
his  books  of  particulars  of  sale  is  substitute 
for  written  contract  signed  by  parties. 
Memorandum  must  be  made  at  time  of  sale, 
^    auctioneer     la     then     agent     of     each 


party,  but  after  sale  is  closed  ceases  to  be 
such;  and  where  such  memorandum  is  not 
so  made  sale  is  void  under  statute  of  frauds 
If  it  be  one  required  to  be  evidenced  by 
writing. — Graig  vs.  Godfrey,  1  Cal.  415,  64 
Am.  Dec.   299;  People  vs.  White,  6  CaL   76. 

Avctlott  sale  ol  pledged  property. — See 
KBRR'S   CYC.   CIV.   CODES  S  3005. 

Right  to  withdraw  property  from  aa  ave- 
tloB  sale  after  It  haa  been  offered. — See 
monographic  note  by  M.  M.  Mann,  67  L.  R. 
A.  784. 

Anctloa  sales  la  geaeral. — See  KIOIR'S 
CYC.  Crv.  CODB  H  1792-1798. 

Avctloa  sale  of  dellBaveat  stoek. — See 
KKRR'S  CYC.  crv.  CODE  S  341  et  seq. 

AactloBS  aad  aathorlty  of  anetloaeers. — 
See  monographic  note  96  Am.  Dec.  264. 

Authority  of  avetloaeer. — See  KRRR'S 
CYC.  crv.  CODB  S9  2862,  2363. 

Avctloaeers — ^Rlght  to  bid  at  sales. — See 
monographic  note  by  Ernest  Watts*  20  L. 
R.  A.  603. 

AnctloB — Vifteet  of  prereatlBg  or  ekeeklBg 
bids. — See  monographic  notes  2  Am.  Dec. 
138;  20  L.   R.  A.   646. 

Forfeiture  of  llcease  aad  pvalsh^neBt  for 
mock  aactloBB. — See  KERR'S  CTC.  PBlf. 
CODB  S535. 

niegally  actlag  as  avetloaeer,  a  mlsde- 
meoBor. — See  KBRR'S  CYC.  PFff.  CODB 
I486. 


§  3285.  THE  BOND,  SURETIES,  APPEOVAI^  AND  FIUNO.  The  bond 
must  be  conditioned  to  be  paid  to  the  people  of  the  state  of  Calif  on  ia,  with 
one  or  more  sureties,  in  the  sum  of  five  thousand  dollars,  and  appro^  ed  by  the 
judge  of  the  superior  court  of  the  county  in  which  the  auctioneer  pi  oposes  to 
<io  business,  and  must  be  filed  in  the  oflSce  of  the  county  clerk  of  the  comity. 

History:  Enacted  March  12,  1872,  founded  upon  §  2  Act  April  18,  1830, 
Stats.  1859,  p.  852;  amended  April  3,  1880,  Code  Amdts.  1880  (Pol.  pt.), 
p.  23. 

§S286.  GK)VEBN1IENT  GK)ODS  ABE  EXEMPT.  No  auctioneers'  license 
is  required  for  the  selling  of  any  goods  at  public  sale  belonging  to  the  Un.  ted 
States,  or  to  this  state,  or  for  the  sale  of  property  by  virtue  of  any  procoos 
issued  by  any  state  or  federal  court. 

History:  Enacted  March  12,  1872,  founded  upon  $5  Act  April  18,  1859, 
Stats.  1859,  p.  354. 

§  3287.  ORIGINAL  APPLICATION,  HOW  CLASSIFIED.  Every  origi.ial 
4ipplication  for  auctioneers'  license  must  be  accompanied  with  a  verified  state- 
ment of  the  amount  of  sales  proposed  to  be  made  monthly,  and  the  liconsr 
charge  must  be  for  the  first  quarter  classified  thereby. 

History:    Enacted  March  12,  1872. 

Ucemae-tuc  of  tweatr-llTe  dollan  per  day  tained    aa   police   regrulatlon. — StuU    vn.   ]>^ 

«n    sale    of    certain    classes    of    goods    at  Mattos»  28  Wash.  71,  62  Pac  Kep.   451«  tl 

^auction  is  unreasonable,  and  cannot  be  bus*  'm,  R.  A.  892. 
PoL  C- 
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AmovBt  of  lleense. — See  post  I  8876.  ndademMiiior.  —  Sea     KERR'S     CYC.    PB9. 

ActlBC   M   avetloiieer   wltho«t   UceajMi   m      CODBS  8  486. 

§  3288.  RENEWAL  OF  LICENSE.  Every  auctioneer  applying  to  the  tax- 
collector  for  a  renewal  of  his  license  must  accompany  the  application  with  a 
statement,  under  oath,  setting  forth  that  his  average  receipts  per  month  on 
account  of  sales  during  the  preceding  quarter  did  not  exceed  the  amount 
specified  in  the  class  of  license  for  which  he  applies.  The  tax-collector  must 
provide  blank  forms  of  affidavit  for  that  purpose,  and  administer  the  oath 
required  to  such  applicants  without  charge. 

History:    Enacted  March  12,  1872,  founded  upon  $6  Act  April  18,  1859, 
Stats.  1859,  p.  854. 

§3289.    RENEWAL,  FOR  HOW  LONG;  EXCEEDING  CLASS  BT  SALES. 

After  the  first  quarter  licenses  may  be  issued  for  the  class  fixed  for  a  term  not 
exceeding  one  year,  at  the  option  of  the  auctioneer.  No  auctioneer  must 
exceed  the  amount  of  sales  of  the  class  in  which  his  license  is  fixed.  For  ever}' 
violation  of  this  section,  in  addition  to  the  criminal  penalty,  the  auctioneer 
forfeits  two  hundred  and  fifty  dollars. 

HUtory:    Enacted  March  12,  1872,  founded  upon  $83  Act  May  17,  1861, 
Stats.  1861,  p.  446. 

ReeoTerr  aad  dUposltloA  of  penalties. — S6«  post  8  8328. 

§  3290.  NOT  TO  TRANSFER  LICENSE.  No  auctioneer  is  permitted  to 
transfer  his  license  to  any  other  person  for  any  part  of  the  time  for  which  his 
license  is  issued ;  nor  is  any  auctioneer  permitted  to  use  his  license  for  the  pur- 
pose of  transacting  an  auction  business  in  more  than  one  store  or  specified 
place  of  business. 

HIatory:    Enacted  March  12,  1872,  founded  upon  §7  Act  April  18,  1859, 
Stats.  1859,  p.  854. 

§  3291.    AUCTIONEERS  EX  OFFICIO.    In  any  city  or  town  where  there  is 

no  auctioneer,  the  sheriflf  or  a  constable  thereof  is  ex  officio  auctioneer,  and  is 

permitted  to  sell  any  property,  real  or  personal,  at  public  auction ;  and  for  any 

delinquency  as  such  ex  officio  auctioneer  he  is  liable  on  his  official  bond. 

Hiatory:    Enacted  March  12,  1872,  founded  upon  §  9  Act  April  18,  1859, 
Stats.  1859,  p.  354. 

§  3292.    ASSISTANT,  WHO  MAY  BE,  AND  WHEN.    Every  auctioneer,  in 

case  of  inability  to  attend  an  auction  by  reason  of  sickness,  or  the  performance 

of  any  duty  imposed  upon  him  by  law,  or  during  a  temporary  absence  from 

the  city  or  county  within  which  he  is  auctioneer,  may  employ  a  copartner  or 

clerk  to  hold  such  auction  in  his  name  and  behalf,  such  employee  to  take  and 

file  with  the  clerk  of  the  county  an  affidavit  faithfully  to  perform  the  duties  of 

auctioneer.    But  any  auctioneer  may  employ  a  crier  at  any  sale,  for  whose 

acts  he  shall  be  responsible. 

'    Hfatory:     Enacted   March   12,   1872;    amended  March  80,   1874,   Cod« 
Amdts.  1878-4,  p.  136. 
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ARTICLE  n. 

REGULATIONS  RESPECTING  SALEa 

i  3302.    Auctioneers    in    cities    to  designate      §  3307.    Advertisement  of  auction  sales  in  San 

places  of  business.  Francisco. 

1 3303.    To  sell  at  no  other  place.  §  3308.    Evening  sales  in  San  Franeisco  and 

§  3304.    Power  of  city  authorities.  Sacramento. 

{ 3305.    Book  for  live-stock.  §  3309.    Commissions,  and  penalty  for  over- 

§3306.    Book  of  sales.  charge. 

S  3310.    Quarterly  report  of  sales. 

§  3302.  AUOTIONEEES  IN  CITIES  TO  DESIGNATE  PLACES  OF  BUSI- 
NESS. No  auctioneer  in  any  city  of  this  state  must  have  at  one  time  more 
than  one  place  for  holding  auction;  and  every  such  auctioneer,  before  acting 
as  such,  must  file  with  the  clerk  of  the  county  in  which  such  city  is  situated  a 
writing  signed  by  him  designating  such  place,  and  naming  therein  the  part- 
ners, if  any,  engaged  with  him  in  business. 

Hittory:    Enacted  March  12,  1872. 

Holdlns  avctloA  In  laoTe  thmm  one  place. — See  post  8  8302. 


§  3303.  TO  SELL  AT  NO  OTHER  PLACK  No  auctioneer  must  expose  to 
Bale  any  articles  at  any  other  place  than  that  so  designated,  except  goods  sold 
in  original  packages  as  imported,  household  furniture,  and  such  bulky  articles 
as  have  usually  been  sold  in  warehouses,  or  in  the  public  streets,  or  on  the 
wharves.  History:    Enacted  March   12,   1872. 

§  3304.  POWER  OF  CITT  AXTTHOBITIES.  The  common  council  or  other 
corresponding  authority  of  each  city  may  designate  such  place  or  places 
therein  for  the  sale  by  auction  of  horses,  carriages,  and  household  furniture, 
as  they  deem  expedient. 

HUtory:    Enacted  March  12,  1872. 


AvetloBs — City  mxy  prohibit   holdlas   of      graphic  note  by  Ernest  Watts,  20  L.  R.  A 
•octio«  Miico  OA  public  otrecto. — See  mono-       646. 

§  3305.  BOOK  FOR  LIVE  STOCK.  Every  auctioneer  who  sells  any  animal 
of  the  horse  kind,  or  any  mules,  must  keep  a  book,  in  which  he  must  register 
the  name  of  each  and  every  person  bringing  or  offering  any  horse  or  mule  to  be 
sold,  and  the  name  of  the  person  purchasing  such  horse  or  mule,  together  with 
the  date  of  such  sale,  and  a  description  of  each  horse  or  mule  sold,  together 
with  the  marks  and  brands.  The  book  is  a  public  record,  subject  to  the  inspec- 
tion of  any  person  desiring  to  inspect  the  same. 

History:   Enacted  March  12,  1872,  founded  upon  S 10  Act  April  18,  1859, 
Stats.  1859,  p.  354. 

§  3306.    BOOK  OF  SALES.    Each  auctioneer  must  keep  a  book,  in  which 

he  must  enter  all  sales,  showing  the  name  of  the  owner  of  the  goods  sold,  to 

whom  sold,  and  the  amount  paid,  and  the  date  of  each  sale,  which  book  must 

at  all  times  be  open  for  the  inspection  of  any  person  interested  therein. 

History:   Enacted  March  12,  1872,  founded  upon  §  11  Act  April  18,  1859, 
Stats.  1859,  p.  S55. 

§  3307.    ADVERTISEMENT  OF  AUCTION  SALES  IN  SAN  FBANOISOO. 

Every  auctioneer  in  the  city  of  San  Francisco  must,  under  his  own  name,  give 
previous  notice  in  one  or  more  of  the  public  newspapers  printed  in  that  city 
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of  every  auction  sale  made  by  him ;  and  in  case  he  is  connected  with  any  per- 
son or  firm,  his  name  must  in  all  cases  precede,  separately  and  individually, 
the  name  of  such  person  or  the  title  of  the  firm. 

History:    Enacted  March  12,   1872. 

§  3308.    EVENING  SALES  IN  SAN  FBANOISOO  AND 


All  sales  of  goods  by  public  auction  in  the  cities  of  San  Francisco  and  Sacra- 
mento must  be  made  in  the  day-time,  between  sunrise  and  sunset,  excepting: 

1.  Books,  prints,  or  paintings ; 

2.  Goods  sold  in  the  original  package  as  imported,  according  to  a  printed 
catalogue,  of  which  samples  must  have  been  opened  and  exposed  to  public 
inspection  at  least  one  day  previous  to  the  sale. 

History:    Enacted  March  12,   1872. 

§  3309.    COMMISSIONS,  AND  PENALTY  FOB  OVEKCHABGE.    No  anc 

tioneer  must  demand  or  receive  a  higher  compensation  for  his  services  than  a 

commission  of  one  per  cent  on  the  amount  of  any  sales,  public  or  private, 

made  by  him,  unless  by  virtue  of  a  previous  agreement  in  writing  between  him 

and  the  owner  or  consignee.    Every  auctioneer  who  violates  this  section,  in 

addition  to  the  criminal  penalty,  forfeits  to  the  party  aggrieved  two  hundred 

and  fifty  dollars,  and  must  refund  the  excess  of  charge. 

History:    Enacted  March  12,  1872. 

Commtoslon  of  anetloiiecr  is  earned  and  wards  rescinded  by  reason  of  failure  of  hit 
payable  when  sale  Is  made,  and  seller  can-  title  to  property  sold. — ^Mlddleton  va.  Flndla. 
not  escape  liability  because  sale   is  after-      26  Cal.  76,  82. 

§  3310.  QXTABTEBLY  REPORT  OF  SALES.  Every  auctioneer  must  quar- 
terly make  to  the  county  auditor  a  report,  under  oath,  showing : 

1.  The  aggregate  amount  of  auction  sales  made  by  him  for  the  preceding 
quarter,  designating  the  months  and  the  amount  for  each  month ; 

2.  The  days  of  each  month  on  which  auction  sales  were  made,  and  the  char- 
acter of  property  sold  by  him  during  each  month; 

3.  The  amount  of  all  private  sales  made,  and  the  day  on  which  they  were 
made; 

4.  A  statement  of  any  partner,  clerk,  or  other  employee  connected  with  him 
in  his  business,  and  what  sales,  if  any,  have  been  conducted  by  them,  and 
why;  and 

5.  The  particular  place  where  his  business  is  conducted. 

History:    Enacted  March  12,  1872. 
Penalty  for  aesleet   to  make   report,  er  nuikliic  false  report. — See  post  {  S8SS. 
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ARTICLE  m. 

FRAUDS  AND  PENALTIES. 

1 3322.    Penalty  for  not  reporting;  or  report-      §  3323.    Penalties,  how  recoTered,  and  for  what, 
ing  falsely.  S  8324.   Action  on  bond. 

§  3322.    PENALTY  FOB  NOT  BEPOBTINO,  OB  BEPOBTINO  FALSELY. 

For  every  false  report  made,  and  for  every  neglect  to  make  the  report  required 
in  the  preceding  article,  the  auctioneer  thereby  forfeits  the  sum  of  two  hundred 
and  fifty  dollars,  to  be  recovered  on  his  bond. 

Hfatory:     Enacted  March   12,   1872. 
For  penal  pro-visions  concemlns  auctions. — See  KERR'S  CYC.  FHIN.  CODB  S§4S6»  S88. 

§  3323.  PENALTIES^  HOW  BEOOVEBED,  AND  FOB  WHAT.  The  pen- 
alties  imposed  by  the  provisions  of  this  chapter,  not  otherwise  appropriated, 
must  be  prosecuted  for  by  the  district  attorney  of  the  proper  county,  the 
moneys  recovered  to  be  paid  to  the  county  treasurer  for  the  use  of  the  general 
fond  of  the  county. 

History:    Enacted   March   12,   1872. 

§  3324.  ACTION  ON  BOND.  Any  one  aggrieved  or  damaged  by  any  act  of 
an  auctioneer,  in  violation  of  or  contrary  to  the  provisions  of  this  chapter,  has 
an  action  against  him  and  his  bondsmen  on  his  ofiScial  bond  therefor. 

History:    Enacted  March  12,  1872. 

CHAPTER  XIV. 

FIRES  AND  FIREMEN. 

§  3335.    Fire  companies,  bow  organized.  §  3340.  Seal  of  department,  who  to  nse  and 

§3336.    To  elect  offi^rs  and  adopt  and  en-  keep. 

force  by-laws.  §  3341.  Secretary  to  keep  record,  and  certif- 

fi  3337.    Firemen  exempt  from  poll-tax,  etc.,  icate  to  be  proof. 

military  and  jury  duty.  §  3342.  Duties  of  chief  of  fire  department 

8  3338.    Exempt  certificate,  by  and  to  whom  §  3343.  Chief   to  attend  fires  and  preserve 

issued.  property. 

§  3339.    County  clerk  may  issue  exempt  cer-  §  3344.  Setting  woods  on  fire. 

tificates,  when.  §  3345.  Extinguishing  fire  in  woods. 

§3336.  FIBE  GO£IFANIES»  HOW  OBOANIZED.  Fire  companies  in 
incorporated  cities  and  towns  are  formed  and  organized  under  special  laws, 
or  under  authority  conferred  upon  the  city  or  town  government.  Those  in 
incorporated  towns  and  villages  are  organized  by  filing,  with  the  recorder  of 
the  county  in  which  they  are  located,  a  certificate  in  writing,  signed  by  the 
toreman  or  presiding  oflScer  and  secretary,  setting  forth  the  date  of  the  organi- 
zation, name,  oflBcers,  and  roll  of  active  and  honorary  members,  which  certifi- 
cate and  filing  must  be  renewed  every  six  months.  There  shall  not  be  allowed 
to  any  such  cities,  towns,  or  villages  more  than  one  company  for  each  one 
thousand  inhabitants,  but  one  company  shall  be  allowed  in  any  city,  town,  or 
village  where  the  population  is' less  than  one  thousand.  There  shall  not  be 
allowed  to  any  engine  company  more  than  sixty-five  certificate  members,  to 
any  hook  and  ladder  company  more  than  sixty-five  certificate  members,  to  any 
hose  company  more  than  twenty-five  certificate  members. 

Hfstory:  Enacted  March  12,  1872,  founded  upon  5  1  Act  March  25,  1853, 
Stats.  1853,  pp.  59-60,  and  5§  1,  2  of  supplementary  Act  May  6,  1854, 
Stats.  1854,  p.  42;    amended  April  1,   1878,   Code  Amdts.  1877-8.  p.  61. 
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1.  Applied,  cited;  construed,  referred  to. 

2.  City   govemment  —  Fire    department   is 

part  of. 
8.  Chief — Election  or  appointment  of. 

4.  Control  of  apparatus. 

5, 6.  Fire  limits  may  be  established. 
7-9.  Same — Erection  of  buildings  may  be  reg- 
ulated. 

10.  Same — Delegated  power. 

11.  Fire-escapes. 

12.  Negligence  of  fire  department  officials. 

1.  APPLIED,  CITBD,  CONSTRUED,  RE- 
FERRED TOy  etc.,  in:  Higerins  vs.  Cole, 
100  Cal.  260,  263,  84  Pac  Rep.  678  (con- 
strued). 

8.  CITT  GOVERNMEBTT— FIRE  DE- 
PARTMENT IS  PART  OF.— Department  of 
city  sTOvernment  created  by  its  charter  can- 
not be  abrogated  by  any  mere  police 
regulation.  Thus  board  of  supervisors  can- 
not change  organization  and  administration 
of  fire  department,  or  any  other  department 
of  city  government,  such  department  being 
as  much  part  of  government  as  is  board  of 
supervisors  itself  and  existing  by  virtue 
of  same  authority. — People  ex  rel.  Wilshire 
vs.  Newman,  96  Cal.  605,  607,  81  Pac.  Rep. 
664. 

5.  CHIEF. — EleetloB    or    appolntmeiit    of 

chief  of  fire  department  is  not  provided  for 
by  this  chapter  and  therefore  rights  and 
authority  of  such  officer  must  be  deter- 
mined from  ordinances  of  city  under  which 
office  is  held. — Hlggins  vs.  Cole,  100  Cal. 
260,  268,  84  Pac.  Hep.   678. 

4.  CONTROL  OF  APPARATUS.r— Right 
to  possession  or  control  of  fire  apparatus 
by  chief  of  municipal  fire  department  Is  not 
given  by  this  chapter. — Higgins  vs.  Cole, 
100  Cal.  260,  263,  84  Pac.  Rep.  678. 

B.  FIRE  1.IMITS  MAT  BE  ESTAB- 
1.ISHED  by  municipality  in  exercise  of  its 
police  power. — McCloskey  vs.  Krellng,  76 
Cal.   611,   612,  18  Pac.  Rep.  438. 

6.  It  has  become  settled  law  that  state-~ 
and  under  our  system  municipality  of  state 
— in  order  to  protect  property  of  its  citizens 
from  ravages  of  flre  may  establish  flre 
limits  and  regulate  or  prevent  use  of 
wooden  buildingrs  within  such  limits;  and, 
although  this  may  disturb  enjoyment  of 
rights  of  an  individual,  he  is,  in  contem- 
plation of  law,  compensated  by  sharing 
general  benefits  derived  from  it. — Bx  parte 
Fiske,  72  Cal.  126,  127,  18  Pac.  Rep.  810. 

7.  Erection  of  bvllilliiva  may  be  ref- 
lated.— Regulations  as  to  manner  and  ma- 
terial used  in  construction  of  buildings 
within  certain  limits  may  be  enacted  by 
municipal  corporations,  and  such  may  by 
ordinance  provide  for  and  regulate  grant- 
ing of  permits  to  erect  buildingrs,  etc.,  and 
may  delegate  to  committee  or  officer  au- 
thority to  issue  such  permits,  but  cannot 
delegate  authority  to  make  or  prescribe 
regulations  under  which  permits  shall  be 
granted. — Eureka  City  vs.  Wilson,  16  Utah 
53,    48    Pac.    Rep.    41. 

8.  Provision  that  no  wooden  building 
within  lire  limits  shall  be  altered,  changed, 
or  repaired  without  permission  of  majority 


of  flre  wardens  approved  by  majority  of 
committee  of  supervisors  on  flre  department 
and  mayor  is  valid  police  regulation. — Ex 
parte  Fiske,  72  CaL  125.  127,  18  Pac  Rep. 
810. 

9.     Erection  or  repair  of  buildings  made 
of     combustible     material     within    certain 
limits  of  municipality  may  be  prohibited  or. 
regulated,  and  an  ordinance  so  prohibiting  . 
or  regulating,  and  declaring  any  buildings  . 
80    erected    nuisances,    and    providing   for) 
their  removal  is  mere  police  regulation  and  I 
valid. — Hubbard    vs.    Town    of   Medford,   20* 
Oreg.  316.  26  Pac.  Rep.  640;  City  of  Olympla; 
vs.   Mann.   1   Wash.    389.    26    Pac.   Rep.  337, 
12  L.  R.  A.  160;  Baxter  vs.  City  of  Seattle. 
8  Wash.  862,  28  Pac.  Rep.  637. 

IOl  Delea^ted  po'vrer* — Po'wer  to  grant 
permission  for  repair  of  wooden  buildings, 
etc.,  within  flre  limits  of  city  may  be  dele- 
gated by  supervisors  to  certain  officers,  e.  g. 
flre  wardens,  mayor,  etc. — Ex  parte  Fiske. 
72  Cal.  126,  128,  18  Pac.  Rep.  810. 

11.  FIRE-ESCAPES. — Ordinance  provid- 
ing that  all  hotels,  office  buildings,  fac- 
tories, tenements,  and  lodging-houses  more 
than  three  stories  in  height  shall  have  cer- 
tain flre-proof  stairways  and  flre-escapes 
applies  to  all  buildings  of  classes  men- 
tioned, those  erected  prior  to  enactment 
of  ordinance,  as  well  as  those  erected  subse- 
quent thereto,  and  fact  that  building  be 
provided  with  flre-escapes  required  by  an 
ordinance  in  force  at  time  of  its  erection  is 
no  defense  to  violation  of  ordinance. — City 
of  Seattle  vs.  Hinckley  (Wash.  Nov.  13, 
1906),   82  Pac.   Rep.   747. 

12.  NEGLIGENCE  OF  FIRE  DEPART- 
MENT OFFICIALS  does  not,  at  common 
law  and  in  absence  of  statutory  provisions, 
render  municipal  corporation  liable  for 
damages  and  no  statute  creating  such  lia- 
bility has  been  enacted  in  this  state.^ 
Howard  vs.  City  and  County  of  San  Ftan- 
Cisco,  61  Cal.   62,  56. 

Aet  to  prevent  deatmctloia  by  flre  of 
property  of  eontlgvovs  owners. — See  HEN- 
NING'S   GENERAL    LATTS    p.    462. 

CommlMiloaerfli  and  lire  departments  In 
valaeorporated  toivn*  aad  villaiecs* — See 
HENNING'S  GENERAL  LATTS  p.  463. 

Coastltatlonallty  of  balldlair  regnlatltns* 
— See  monographic  note  93  Am.  St  Rep.  40S. 

EetabllMhlBff  flre  limits  and  regalatiag 
ereetloB  of  bvlldlnga. — See  monographle 
notes  29  Am.  Rep.  347;  12  If.  R.  A.  150. 

Flre  departments.— See  HENNING'S  GEIC^ 
ERAL  LATTS   p.    796. 

FIRE-ESCAPES— LIARILITT  AT  COM- 
MON LAIV  FOR  INJURIES  CAUSED  BT 
ABSENCE  OF|  effect  of  neglect  of  statutory 
requirements;  contributory  negligence  as  a 
defense;  construction  of  statutes. — See 
monographic  note  by  H.  P.  Farnham,  It 
L.  R.  A.  160. 

Flre  patrols  and  aaderwrlters.— See 
KERR'S  CYC.  Cnr.  CODE  H  463a,  4581). 
463c. 

Liability  of  conaaaoa  carrier  fsr  Um 
oecasloaed  by  flre. — See  monographic  note 
81  Am.  Dec.  664-666. 
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Ltalillity  of  mvBlelpal  corpomtloA  for  aets  Statutes  avthartBlns  deatroctlon  of  prop» 

«f  flremaa. — See  mono^rraphic  note  by  B.  A.       erty  la  caae  of  lire. — See  monographic  note 


Rich,  16  Lb  R.  A.  781.  47  Am.  Dec.  207-210. 

Mvaldpal    ooatrol    OTor    the    erection    of  'What   laoladed   within   loss  hy  Are. — See 

weodcn    bnlldlnco. — See    monofirraphic    note  monographic  note  46  Am.  Dec.  657-661. 

13  Lu  R.  A.  481.  "Who  mnot  hear  the  loco  of  property  by 

Police  reirnlatlono  for  protection  acnlnat  flre« — See  mono^rraphic  note  18  Lk  R.  A.  476. 
ire. — See  monosrraphlc  note  10  L.  R.  A.  187. 

§  3336.    TO  ELECT  OFFIOEBS  AND  ADOPT  AND  ENFORCE  BT-LAWS. 

Every  such  fire  company  must  choose  or  elect  a  foreman,  who  is  the  presiding 
officer,  and  a  secretary  and  treasurer,  and  may  establish  and  adopt  by-laws  and 
regulations,  and  impose  penalties,  not  exceeding  five  dollars  or  expulsion  for 
each  offense. 

History:     Enacted  March  12,   1872. 

Applied,  cltedy  eonatmed,  referred  to»  etc.,  in:  Hlgginn  vs.  Cole,  100  CaL  260,  268. 
34  Pac  Rep.   678    (construed). 

§  3337.  FIREMEN  EXEMPT  FROM  POLL-TAX,  ETC.,  MILITARY  AND 
JURY  DUTY.  The  officers  and  members  of  unpaid  fire  companies  regularly 
organized,  and  exempt  firemen,  are  entitled  to  the  following  privileges  and 
exemptions,  viz. :  Exemption  from  payment  of  poll-tax,  road-tax,  and  head-tax 
of  every  description;  exemption  from  jury  duty;  exemption  from  military 
duty,  except  in  case  of  war,  invasion,  or  insurrection. 

History:    Enacted  March  12,   1872,  founded  upon  §2  Act  March   25, 

1853,  Stats.  1853,  p.  60,  and  §§  1,  2  of  supplementary  Act  May  6, 1854,  Stats. 

1854,  p.  42,  §  1  Act  May  20,  1861,  Stats.  1861,  p.  585,  S  1  Act  April  26,  1862, 
Stats.  1862,  p.  465,  and  §4  Act  March  28,  1864,  Stats.  1863-4,  p.  256; 
amended  April  1,  1878,  Ck)de  Amdts.  1877-8,  p.  62. 

1.  Applied,  cited,  construed,  discussed,  re-  vs.  Mott,  128  Cal.  497,  498-499,  66  Pac.  Rep. 

f erred  to.  256. 

2,3.  Exempt  firemen — ^Relief  fund.  8.     Act  bnpoelnc    taaE    on    premiams    re- 

1.    AFPLnSD,  cmSDf  CONSTRUBD,  RE-  ceived  by  forelfirn  Insurance  companies  and 

FERRED  TO,  etc.,  in:  Taylor  vs.  Mott,  123  constituting  same   fund   for  benefit   of   ex- 

CaL  497,  499,  66  Pac.  Rep.  266  (cited).  empt    firemen    Is    void. — San    Francisco    vs. 

S.    EXEMPT     FIREMEN-Rellef     ftmd.-  ^'^'^''''^f' t  *  .^ir  \"f ' »  ""•'  1*  ^*^-  "''  ^^^• 

Act  to  create  exempt  firemen's  relief  fund  *  -^™-  ®^-  ^^P'  ^^^*  ^^  ^^^-  ^®P-  880- 

In  several   cities   and   towns   of   state,   etc.,  D««»bled  liremeB,  penalons  for.— See  HEN- 

approved  March  26,  1896.  Is  unconstitutional  WING'S  GENERAL  LAWS  pp.   466.   467. 

as  being   In    nature    of   gift    prohibited   by  Vacatlone    of    llremeB.— See    HENNING'S 

n  81,  32  of  art.  IV  of  constitution.— Taylor  GENERAL  LAIVS  p.  466. 

§  3338.  EXEMPT  CERTIFICATE,  BY  AND  TO  WHOM  ISSUED.  Every 
fireman  who  has  served  five  years  in  an  organized  fire  company  in  this  state 
is  an  ''exempt  fireman,*'  and  must  receive  from  the  chief  engineer  of  the 
department  to  which  he  belongs  a  certificate  to  that  effect.  Every  active  fire- 
man must  have  a  certificate  of  that  fact  signed  by  the  chief  of  the  fire  depart- 
ment or  the  foreman  of  the  company  to  which  he  belongs;  such  certificates 
must  be  countersigned  by  the  secretary,  and  over  the  seal  of  the  company,  if 
one  is  provided.  Either  certificate  entitles  the  holder  to  exemption  from  mili- 
tary and  jury  duty. 

History:  Enacted  March  12,  1872,  founded  upon  §§  3,  6  Act  March  25, 
1853,  Stats.  1853,  p.  60,  and  supplementary  Act  May  6.  1854,  Stats.  1854, 
p.  4^,  §  1  Act  May  20,  1861,  Stats.  1861,  p.  585,  $  1  Act  April  26,  1862, 
Stats.  1862,  p.  465,  §§2,  4,  5  Act  March  28,  1864,  Stats.  1863-4,  p.  256. 

Applied,     eltedy     conetraed,     referred     to,  Isenliiff  falee   eertlflcate   of  exemption,   a 

etc.  In:  Taylor  vs.  Mott,  128  CaL  497,  499,  mlademeaiior* — See      KERR'S      CYC.      PEIV. 

66  Pac  Rep.  266   (construed).  CODE  9  649. 
See  notes  to  ante  {  8837. 
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§3339.  OOUNTT  OLEBK  MAY  ISSUE  EXEBIPT  CE&TIFIOATES, 
WHEN.  In  lieu  of  issuing  certificates  to  exempt  firemen  by  the  chief  of  the  fire 
department,  as  provided  in  the  last  section,  on  the  certificate  of  the  foreman 
and  secretary  of  any  fire  company,  or  the  chief  of  the  department,  provision 
being  made  therefor  in  the  by-laws  of  the  company,  ''exempt  certificates" 
may  be  issued  by  the  clerk  of  the  county,  over  his  oflScial  seal  and  signature, 
which  entitles  the  holder  to  like  exemption  from  military  and  jury  duty. 

History:  Enacted  March  12,  1872,  founded  upon  §  1  Act  April  26,  1862, 
Stata.  1862,  p.  465. 

§  3340.  SEAL  OF  DEPARTMENT,  WHO  TO  USE  AND  KEEP.  Every 
fire  department  regularly  organized  may  adopt  a  department  seal,  having 
upon  it  the  arms  of  the  state,  and  the  name  of  the  particular  fire  department 
to  vrhich  it  belongs,  vrhich  must  be  under  the  control  of  and  for  the  use  of  the 
secretary,  and  be  by  him  affixed  to  exempt  certificates,  certificates  of  active 
membership,  and  such  other  documents  as  the  by-laws  may  provide.  The  secre- 
tary of  every  department  having  a  seal  must  take  the  constitutional  oath  of 
office  and  give  such  bond  as  the  by-laws  provide  for  the  faithful  performance 
of  bis  duties. 

HUtory:  Enacted  March  12,  1872,  founded  upon  §§  1,  2,  8  Act  March  28. 
1864,  SUtfl.  1863-4,  p.  256. 

§  3341.  SEOBETARY  TO  KEEP  BEGOBD,  AND  OEBTIFIOATE  TO  BE 
PROOF.  The  secretary  of  the  fire  department,  or  fire  company,  must  keep  a 
record  of  all  certificates  of  exemption  or  active  membership,  the  date  thereof, 
and  to  whom  issued ;  and  when  no  seal  is  provided,  similar  entries  of  certifi- 
cates issued  to  obtain  county  clerk's  certificates.  Every  such  certificate  is 
prima  facie  evidence  of  the  facts  therein  stated. 

History:  Enacted  March  12,  1872,  founded  upon  §§4,  6  Act  March  28, 
1864,  Stats.  1863-4,  pp.  256-257;  amended  March  80,  1874,  Code  Amdts. 
1873-4,   p.   43. 

What  to  prima  faele  erldeace.— See  KBRR'S  CTC.  CODB  CIV.  PROC.  81833. 

§  3342.  DUTIES  OF  CHIEF  OF  FIBE  DEPARTMENT.  The  chief  of  every 
fire  department  must  inquire  into  the  cause  of  every  fire  occurring  in  the  city 
or  town  of  which  he  is  the  chief,  and  keep  a  record  thereof;  he  must  aid  in  the 
enforcement  of  all  fire  ordinances  duly  enacted,  examine  buildings  in  process 
of  erection,  report  violations  of  ordinances  relating  to  prevention  or  extinguish- 
ment of  fires,  and  when  directed  by  the  proper  authorities,  institute  prosecu- 
tions therefor,  and  perform  such  other  duties  as  may  be  by  proper  authority 
imposed  upon  him.  His  compensation  must  be  fixed  and  paid  by  the  city  or 
town  authorities. 

Hiatory:  Enacted  March  12,  1872,  founded  upon  85  3,  4  Act  April  1. 
1864,  StatB.  1863-4,  pp.  299-300. 

1.  Applied,  dted,  construed,  referred  to.  "municipal  affairs." — Popper  vs.  Broderlck. 

2.  Salaries.  123  Cal.  456,  462,  66  Pac.  Rep.  63. 
■I       A  n».  w-*.^    ^»..»..    -^  See  note  to  ante  8  8336. 

BtLta)'  ^^'  ^'"""       -S««  KBRK'«  CYC.  PEN.  CODB  J  S8B. 

Act  flzlnff  aalaiie*  of  ofllcera  of  Are  4c* 
a.     SALARIES. — Act    of    189T     Increasing       partment  In  cities  of  ftrst-dass. — Stats.  W7 
pay  of  officers  of  Are  and  police  departments      p.    192. 

of  San  Pranclsco  is  unconstitutional,  pay  of  Compensation      In      certain      cities.  — Se« 

those    officials   clearly   falling   within    term       HBNNING'S  OBNBRAL   LAWS  p.  4SS. 
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§3843.    CHIEF   TO   ATTEND   FIRES   AND   PRESERVE   PROPERTY. 

Every  chief  of  a  fire  department  most  attend  all  fires  with  his  badge  of  office 
conspicuously  displayed,  must  prevent  injury  to^  take  charge  of,  and  preserve 
all  property  rescued  from  fires,  and  return  the  same  to  the  owner  thereof  on 
the  payment  of  the  expenses  incurred  in  saving  and  keeping  the  same,  the 
amount  thereof,  when  not  agreed  to,  to  be  fixed  by  the  police  or  county 
judge. 

History:   Enacted  March  12, 1872,  founded  upon  §§  2,  4,  5,  6  Act  April  1, 
1864,  Stats.  1863-4,  pp.  299-300. 


Applied,     eltedy     eonstmed,     referred     to, 

etc.,  in:  Hlersrins  rs.  Cole,  100  CaL  260,  268» 
34  Pac  Rep.   678    (construed). 

See  note  to  ante  8  8386. 

iBTolvatary   depoait  of  prop«rt;f  reoened 


flrom   llre^^See   KBRR'S    CTC.    CIV.    CODE 
11816  subd.  8,  and  91816. 

Pnnleluneiit  for  coBeealtaff  property  rea- 
eoed  from  lire. — See  KERR'S  CYC.  PEN. 
CODE  fi  600. 


§  3344.  SETTINO  WOODS  ON  FIBE.  Every  person  negligently  setting  fire 
to  his  own  woods,  or  negligently  suffering  any  fire  to  extend  beyond  his  own 
land,  is  liable  in  treble  damages  to  the  party  injured. 

HIatory:    Enacted  March   12,  1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Common  law  gave  cause  of  action. 

3.  Negligence  the  essentia]  fact. 

4.  Same — In  setting  or  allowing  to  spread. 

5.  Same — Act  not  criminal. 

6, 7.  Same — Construction  of  section. 

8.  Pleading. 

9.  Subrogated  party. 

1.  APPLIED,  CrrSD,  CONSTRUED,  RE- 
FKRRED  TO,  etc.,  in:  Garnier  vs.  Porter, 
90  Cal.  106,  107,  109,  87  Pac.  Rep.  66  (con- 
strued); Galvln  vs.  Oualala  Mill  Co.,  98  Cal. 
268,  270,  33  Pac.  Rep.  98  (construed);  Clark 
vs.  San  Francisco  &  S.  J.  V.  R.  Co.,  142  Cal. 
614,  617,  619,  76  Pac.  Rep.  607  (construed); 
Sampson  vs.  Hughes  (Cal.  May  29,  1906), 
81  Pac.  Rep.  292  (construed);  Phoenix  Ins. 
Co.  vs.  Pacific  Lt.  Co.  (Cal.  June  10,  1906), 
81  Pac.  Rep.  976   (construed). 

2.  COMMON  liAW^  GAVE  CAUSE  OF 
ACTION  agralnst  one  negrllgrently  firing 
woods,  etc.,  independent  of  statute. — Clark 
vs.  San  Francisco  St  S.  J.  V.  R,  Co.,  142 
CaL  614,  617,  76  Pac.  Rep.  607. 

S.     NEGLIGENCE    IS    ESSENTIAL    FACF 

to  be  alleged  and  proved  in  an  action  under 
this  section.  Under  it  actual  damages  are 
trebled  not  as  compensation  to  plaintiff  but 
as  punishment  to  defendant  for  his  negli- 
gence, and  the  burden  of  proving  this  neg- 
ligence is  on  plaintiff. — Galvin  vs.  Gualala 
Mill  Co.,  98  Cal.  268,  271,  33  Pac.  Rep.  93. 

4.    In    mettlng    or    allowing    to    spread. — 

Recovery  may  be  had  for  damage  by  fire 
negligently  set  or  for  damage  by  fire  neg- 
ligently allowed  to  spread,  and  averment 
and  proof  of  either  of  these  facts  entitles 
plaintiff  to  recover. — Sampson  vs.  Hughes 
(Cal.  Ifay  29,  1906),  81  Pac.  Rep.  292. 

8*  Aet  not  crimtnaL — Negligence  in  set- 
ting fire  or  permitting  it  to  spread  Is  neces- 
sary to  create  liability  imposed  by  this 
section,  and  it  seems  to  imply  that  act  of 
setting  fire  be  not  criminal. — Garnier  vs. 
Porter,  90  Cal.   105,  109,   27  Pac.  Rep.   65. 


9.  CoBatmctlon  of  seetfoii. — Iilteral  con- 
struction of  this  section  so  as  to  interfere 
with  ordinary  farming  process  is  not  nec- 
essary. If  one  sets  fire  to  brush  on  his 
own  land  to  prepare  it  for  plow  intending 
to  limit  and  control  fire  and  does  so  he 
has  not  set  fire  to  prairies  within  meaning 
of  this  statute.  If  under  such  circum- 
stances fire  gets  beyond  his  control  he  has 
set  fire  to  prairie  but  not  wilfully,  although 
it  may  be  negligently.  It  is  presumed  that 
such  fire' is  set  for  lawful  purpose,  and  agri- 
culture constitutes  such  lawful  purpose.  If, 
on  other  hand,  hunter,  or  one  designing  to 
come  on  land  of  another,  sets  such  fire  he 
would  perhaps  be  civilly  liable  for  natural 
consequences  of  his  act  although  using 
greatest  diligence  to  control  fire  he  set. — 
Garnier  vs.  Porter,  90  Cal.  105,  108,  27  Pac. 
Rep.   65. 

7.  Strict  coBStmetlon  of  this  section 
must  be  made,  it  being  penal  in  character. 
^-Clark  vs.  San  Francisco  &  S.  J.  V.  R.  Co., 
142  Cal.  614,  619,  76  Pac.  Rep.  507. 

8.  PLEADING.  —  Complaint  must  pray 
treble  damages  provided  to  be  awarded  by 
this  section. — Phcenix  Ins.  Co.  vs.  Pacific 
L..  Co.  (Cal.  App.  June  10,  1905),  81  Pac. 
Rep.  976. 

9.  SUBROGATED  PARTY,  e.  g.  an  in- 
surance company  paying  the  loss,  cannot 
recover  treble  damages  allowed  by  this 
section. — Phcenix  Ins.  Co.  vs.  Pacific  L.  Co. 
(Cal.  App.  June  10,  1905),  81  Pac.  Rep. 
976. 

Act  to  prevent  the  destmetlon  of  foreats 
on  public  lands.— See  HENNING'S  GEN- 
ERAL   LAIVS   p.    462. 

Setting  lire  to  woods,  a  misdemeanor. — 
See  KERR'S  CYC.  PEN.  CODE  8  384. 

liloblllty  of  private  person  for  settlns 
llres  or  alloi^lns  tbem  to  spread. — See 
monographic  note  30  Am.  St.  Rep.  601. 

Liability  of  railroad  company  for  flres.—- 
See  monographic  note  88  Am.  Dec.  70-79. 
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§  3346.  EXTINaUISHINa  FIKE  IN  WOODS.  Whenever  the  woods  are 
on  fire,  any  justice  of  the  peace,  constable,  or  road  oyerseer  of  the  township 
or  district  where  the  fire  exists,  may  order  as  many  of  the  inhabitants  liable  to 
road  poll-tax,  residing  in  the  vicinity,  as  may  be  deemed  necessary,  to  repair 
to  the  place  of  the  fire  and  assist  in  extinguishing  or  stopping  it. 

History:    Enacted  Mazeh  12,  1872. 


CHAPTER  XV. 

LICENSE& 

Article  I.     General  ProyiBions,  §8  3356-3366. 

XL    Classification  and  Taxes,  SS  3876-3887. 


ARTICLE  I. 

OENEKAL  PROVISIONa 


S  3356.  licenses  to  be  prepared  and  printed. 

§  3357.  Auditor  to  number,  sign,  and  deliver. 

S  3358.  Auditor  to  keep  license  accounts. 

§  3359.  When  license  to  be  procured. 

§  3360.  Suit  affainst  delinquent;   damages. 

S  3361.  Tax-collectors,  duties. 

§  3362.  Proof  on  trials. 


S  3363.  Settlements  and  payments  to  be 
made,  when. 

§3364.    Fees  for  licenses. 

§  3365.     [No  section.] 

S  8366.  License-tax,  upon  whom  maj  be  im- 
posed. 


§  3366.  LICENSES  TO  BE  PREPARED  AND  PRINTED.  Each  county 
auditor  must  prepare  and  have  printed  blank  licenses  of  all  classes  mentioned 
in  this  chapter,  for  terms  of  three,  six,  and  twelve  months,  and  for  such  shorter 
terms  as  are  herein  authorized  to  be  issued,  with  a  blank  receipt  attached  for 
the  si^ature  of  the  tax-collector  when  sold. 

History:    Enacted  March  12,  1872,  founded  upon  $2  Act  April  17,  1858, 
State.  1858,  p.  176,  and  §  83  Act  May  17,  1861,  Stats.  1861,  p.  446. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Definition  of  license. 

3.  Unconstitutional. 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
FSRRBD  TO,  etc.,  in:  Ex  parte  Campbell, 
74  CaL  20,  24,  6  Am.  St.  Rep.  418.  16  Pac. 
Rep.  813   (construed). 

S.  DEFINITION  OF  LICENSE.  —  License 
proper  is  permit  to  do  business  which 
could  not  be  done  without  license.  It  is 
mere  permit.  Business  may  be  licensed 
and  then  subject  to  license-tax  and  these 
licenses  may  not  differ  in  form,  but  one  is 
license  proper  and  other  license-tax  im- 
posed for  purpose  of  revenue. — San  Fran- 
cisco vs.  Liverpool  &  L.  &'  O.  Ins.  Co.,  74 
Cal.  113,  122,  6  Am.  St  Rep.  426,  15  Paa 
Rep.  880. 


S.  ITNCONSTITUTIONAL.  — This  section. 
being  In  conflict  with  811  art.  XI  of  con- 
stitution of  1879,  is  no  longer  operative  and 
stands  annulled. — People  vs.  Martin,  €0  Cal. 
163,  166;  Ex  parte  Campbell,  74  CaL  20.  24. 
6  Am.  St.  Rep.  418,  16  Pac  Rep.  318. 

Ott  the  Aatwe  of  m  llecnae. — See  mono- 

grraphic   notes   10  Adl  Dec   40;  4  L.  B.  A. 
809. 

UeeBses   amd   llceBse-taxc«   la  seBcnL— 

See  monogrraphio  note  9  L  R.  A.  786. 

Power  of  state  to  eaoieC  Ilccases  ni 
ehaiveo  therefor* — See  monoffrapblo  note 
62  Am.  Dec  831. 

"What  pnrpoeea  Jvstlfy  the  Imvoelttoe  of 
taxes  or  assessmeBts. — See  monographic 
note  16  Am.  St.  Rep.  866. 


§3357.  ATTDITOB  TO  NUMBEB^  SIGN,  AND  DELIVER.  The  countj 
auditor  must  aflSx  his  oflBcial  seal  to,  number,  and  sign  all  licenses,  and  from 
time  to  time  deliver  them  to  the  tax-collector  in  such  quantity  as  may  be 
required,  taking  his  receipt  therefor,  and  charge  him  therewith,  giving  in  the 
entry  the  numbers,  classes,  and  amount  thereof. 

History:    Enacted  March  12,  1872,  founded  upon  S  85  Act  May  17,  1861, 
Stats.  1861,  p.  447. 


Tlt.TII,cluXT,art.I.]  UCKNSBS    ACCOUNTS— DBLINilUBNTS.  (7T»>     S8  3808-8860 

§  3358.  AUDITOB  TO  KEEP  LICENSE  ACCOUNTS.  The  auditor  must 
keep  in  his  ofiSce  the  stumps  of  all  licenses  by  him  delivered  to  the  tax-collector, 
and  a  ledger  in  which  he  must  keep  the  collector's  account  for  all  licenses 
delivered  to  him,  sold,  or  returned  unsold  by  him.  A  correct  statement  of  the 
collector's  license  account  must  be  certified  to  the  county  treasurer  each  month 
by  the  auditor. 

HUtory:    Enacted  March  12,  1872. 

§  3369.  WHEN  LICENSE  TO  BE  PBOCUSED.  A  license  must  be  pro- 
cured immediately  before  the  commencement  of  any  business  or  occupation 
liable  to  a  license-tax  from  the  tax-collector  of  the  county  where  the  applicant 
desires  to  transact  the  same,  which  license  authorizes  the  party  obtaining  the 
same  in  his  town,  city,  or  particular  locality  in  the  county  to  transact  the  busi- 
ness described  in  such  license;  separate  licenses  must  be  obtained  for  each 
branch  establishment  or  separate  house  of  business  located  in  the  same  county. 
No  license  issued  under  this  chapter  authorizes  any  person  to  carry  on  any 
business  within  the  limits  of  any  incorporated  city  or  town  having  power  by 
its  charter  to  impose  or  levy  city  or  town  license  taxes,  unless  such  person,  in 
addition  to  the  license  provided  by  this  chapter,  also  procures  the  license 
required  by  the  ordinances  or  orders  of  such  city  or  town. 

History:   Enacted  March  12,  1872,  founded  upon  §  77  Act  May  17,  1861, 
Stats.  1861,  p.  443. 

1.  Applied,  cited,  conatmed,  referred  to.  from  many  sections  of  new  constitution,  be- 

2.  Unconstitutional.  in?   to   take   power   to   impose   such   taxes 

1.  Applied,  elted,  <»»«tr.ed,  referred  to,  f'"*"! /*??*'''*;! 7  "^  ^^V*  "  *^  ,^^^^  *""" 
etc..  in:  People  vs.  Martin,  60  CaL  161.  156,      ^^^""^^^  thus  bringing:  matters  of  local  con- 

166  (construed).  ««   o.?  T«    "^  J^V^k^'^^''''^^%  ""^    ^*''""' 

•     ^          _^  '    .       .       „^,            ^,  «0   C«tl-   163,    166,   166;   In   re   Lawrence,   69 

S.    UneoMtltiitlouL  — This    section    was  cal.  608,  610,  11  Pac.  Rep.  217. 

annulled  by  J 12. of  art,  XI  of  constitution  gee       HBNICING'8       OBSNBRAI.       LAWS 

of  1879.  license  fees  imposed  by  the  section  pp^  692-696. 

beingr    "taxes"    and    the    intention,    shown 

§  3360.  ST7IT  AGAINST  DELINQUENT;  DAMAGES.  Against  any  per- 
son  required  to  take  out  a  license  who  fails,  neglects,  or  refuses  to  take  out 
snch  license,  or  who  carries  on  or  attempts  to  carry  on  business  without  such 
license,  the  collector  may  direct  suit  in  the  name  of  the  people  of  the  state  of 
California  as  plaintiff,  to  be  brought  for  the  recovery  of  the  license-tax;  and 
in  such  case  either  the  collector  or  attorney  may  make  the  necessary  aflBdavit 
for  and  a  writ  of  attachment  may  issue  without  any  bonds  being  given  on 
behalf  of,  the  plaintiff ;  and  in  case  of  recovery  by  the  plaintiff,  fifteen  dollars 
damages  must  be  added  to  the  judgment  and  costs  to  be  collected  from  the 
defendant,  and  when  collected  five  dollars  thereof  must  be  paid  to  the  collector, 
and  ten  dollars  to  the  attorney  prosecuting  the  suit. 

Hfstory:    Enacted  March  12,  1872,  founded  upon  $  77  Act  May  17   1861 
Stats.  1861,  p.  443.  ^      f         , 

1.  Applied,  cited,  construed,  referred  to.  Mendocino  vs.  Bank  of  Mendocino,  86  Cal. 

2, 3.  Equality.  266,  256,  24  Pac.  Rep.  1002   (cited);  County 

4.  Same — Non-residents.  of  EI   Dorado  vs.  Melss,  100  Cal.   268,  270, 

1.    APPL.IBD,  CITBD,  CONSTRUED,  RB-  ^^    ^^^    ^®P-    ^^^    (cited);    County    of    San 

PBRRBD   TO,    etc..    In:    People   vs.    Martin,  ^"^^  Obispo  vs.  Oreenberer.  120  Cal.  800.  804, 

•0  Cal.  168,  164,  166   (applied);  Maxwell  vs.  ^2   Pac.  Rep.   797.   799   (cited). 


County  of  San  Luis  Obispo,  71  Cal.  466,  468.  3.     e:<|UAI.ITT.  —  Llceaae-tax    cannot    be 

H  Pac  Rep.  484  (cited);  Bx  parte  Mirande,      deemed   unequal   because   reaching  one  oc- 
'J  C3al.   866.   868.  14  Pac.  Rep.   888    (cited);       cupatlon    only    if    it    is    to    reach    all    who 
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follow  that.    Let  It  reach  all  of  class  either  tion    of    license-tax    for    canytng   on    any 

of  persons  or  thlngrs.  it  matters  not  whether  business    in   such   county.  —  Lassen  Ca  vs. 

those    Included    In    it    be    one   or   many   or  Cone,    72   CaL    887,    888,   14    Pac   Rep.    100; 

whether  they  reside  In  any  particular  local-  County   of   El    Dorado   tb.   Meiss,  100   CaL 

ity    or    are    scattered    all    over    state. — Ex  268,  272,  84  Pac.  Rep.  716. 

parte  Mlrande,  73  CaL  865,  873,  14  Pac.  Rep.  4,     on    AOB-restdeBts* — ^Aet    imposing    II- 

888.  cense     upon     non-resldenta     making    sales 

8.    Power    to    assess^    collect    taxes    and  within    state    Is    discriminating,    and    yoid 


license-taxes  for  county  and  municipal  pur-  under  federal  constitution. — ^Ward  va  State 

poses  can  only  be  exercised  in  accordance  of  Maryland,   79   U.   S.    (12  WalL)   418,  bk. 

with  fundamental  rule  that  tax  to  be  valid  20  L.  ed.  449. 

must  be  equal  in  its  burdens  and  uniform  Cwtrrylng  on  boslaoM  wlthovt  a  lleeaae,  ■ 

in     its     operations,    and     therefore     county  mlsdemeaBor. — See     KSaiR'8      CTCt     PEH. 

cannot  discriminate  between   its   own   citl-  CODBS  1436. 

sens  and  thoae  of  other  counties  in  imposi- 

§  3361.  TAX-OOLLEOTOBS,  DUTIES.  Each  tax-collector  mnst  make  dili- 
gent inquiry  as  to  all  persons  in  his  cotinty  liable  to  pay  license  as  provided 
in  this  chapter,  and  must  require  each  person  to  state,  tinder  oath  or  affirma- 
tion, the  probable  amount  of  business  which  he  or  the  firm  of  which  he  is  a 
member,  or  for  which  he  is  an  agent  or  attorney,  or  the  association  or  corpora- 
lion  of  which  he  is  president,  secretary,  or  managing  agent,  will  do  in  the  next 
succeeding  three  months;  and  thereupon,  such  person,  agent,  president,  secre- 
tary, or  other  ofl&cer  must  procure  a  license  from  the  tax-collector  for  the  term 
desired,  and  the  class  for  which  such  party  is  liable  to  pay ;  and  in  all  cases 
where  an  underestimate  has  been  made  by  the  party  applying,  the  party  mak- 
ing such  underestimate,  or  the  company  he  represented,  are  [is]  required  to 
pay  for  a  license  for  the  next  quarter  double  the  sum  otherwise  required. 

Hfatory:    Enacted  March  12,  1872,  founded  upon  S  77  Act  May  17,  1861, 
Stats.  1861,  p.  443. 

1.  Applied,  cited,  construed,  referred  to.  where  charter  so  provides,  and  it  is  Imma- 

2.  Civil  action  lies  to  recover  license-tax.  terial    whether   license    be    one   levied   for 

...      ^  ^            ^__   _    -         -   ._  revenue  or   for   resrulatlon    of  business  a» 

1.     Applied,  etted,  eonstrtted,  «*'«"^  *•»  poUce  reffulation.-Clty   of   Sacramento  tb. 

etc..    in:    County    of    San  ^J^^^"  ,0^«P%J«-  DiUman.  102  Cal.  107.  111.  86  Pac.  Rep.  SS6. 

Greenbergr,   120   Cal.   800.   304.   62  Pac   Rep.  ^,^^^^  colIeefr.-See  mNlflNCS  GEf- 

797.  799   (cited).  BRAI-  LAWS  p.  788,  1 188. 
3.     Civil  action  Ilea  to  recover  Uceiiae-tax, 

§  3362.  PROOF  ON  TBIALS.  Upon  the  trial  of  any  action  authorized  bj 
this  chapter,  the  defendant  is  deemed  not  to  have  procured  the  proper  license 
unless  he  either  produces  it  or  proves  that  he  did  procure  it ;  but  he  may  plead 
in  bar  of  the  action  a  recovery  against  him  and  the  payment  by  him  in  a  civil 
action  of  the  proper  license-tax,  together  with  the  damages  and  costs. 

History:    Enacted  March  12,  1872,  founded  upon  §  77  Act  May  17,  1861, 
Stats.  1861,  p.  443. 

Applied,     citedf     coaetracdy     referred     to,       Qreenbergr.   120   CaL   800,   804.  62  Pac.  Rep. 
etc..    in:    County    of    San    LrUis    Obispo    vs.       797.   799    (cited). 

§3363.     SETTLEMENTS    AND    PAYMENTS   TO    BE   MADE,   WHEN. 

On  the  first  Monday  in  each  month  the  collector  mnst  retnm  to  the  auditor  aU 

licenses,  unsold,  and  be  credited  therewith,  and  must,  with  the  auditor,  appear 

at  the  treasurer's  oflBce  and  pay  into  the  county  treasury,  for  the  use  of  the 

county  general  fund,  all  moneys  collected  for  licenses  sold  during  the  preceding 

month,  take  the  treasurer's  receipt  therefor,  and  file  duplicates  thereof  with 

the  auditor.    The  auditor  must  credit  the  collector,  and  charge  the  treasui^r 

therewith. 

Hfatory:    Enacted  March  12,  1872,  founded  npon  S  8  Act  AprU  18,  1859, 
Stats.  1869,  p.  353,  and  S  86  Act  May  17,  1861,  Stata.  1861,  p.  447. 
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1.  Applied,  cited,  eonstroed,  referred  to. 
2,3.  Di^osition  of  monej. 

1.  APPIilBlD,  CITBD,  CONSTRUHSD,  RBS« 
rEBRED  TOy  etc..  In:  Ex  parte  Newton,  63 
CaL  671,  672  (construed);  County  of  San 
Lnls  Obispo  vs.  Graves,  84  C^l.  71,  74,  23 
Pac.  Rep.  1032  (cited);  County  of  San  Luis 
Obispo  vs.  Greenberg-,  120  CaL  800,  306,  62 
Pac  Rep.  797   (referred  to). 

3.  DISPOSITION  OF  MONET.  —  Llcense- 
tazcs  collected  under  provision  of  code  or 
ordinances  of  supervisors  are  moneys  col* 
lee  ted  for  use  of  county  and  must  be  de- 


posited with  county  treasurer,  but  license - 
taxes  collected  for  municipal  purposes, 
under  authority  to  impose  such,  may  be 
paid  into  municipal  treasury. — County  of 
San  Liuis  Obispo  vs.  Graves,  84  CaL  71,  76, 
28  Pac  Rep.  1032. 

8.  Provtaloa  for  paymoit  of  moneys  col- 
lected for  Ucenseo  under  this  chapter  into 
general  fund  of  county  applies  to  city  and 
county  of  San  Francisco,  and  does  not  im- 
pair or  interfere  with  operation  of  acts  in 
relation  to  taxation  for  local  purposes  con- 
tinued in  force  by  §19  of  this  code. — Ex 
parte  Newton,  63  Cal.  671,  672. 


§  3364.  FEES  FOR  LICENSES.  For  each  license  issued,  the  collector  must 
collect  a  fee  of  one  dollar,  which  must  be  paid  into  the  salary  fund  of  the 
county,  unless  the  auditor  and  collector  are  paid  by  fees  instead  of  salaries, 
in  which  case  the  dollar  must  be  equally  divided  between  them.  The  license 
issued  must  be  for  a  term  designated  by  the  person  taking  it,  not  to  exceed 
twelve  months,  and  not  less  than  the  shortest  term  fixed  in  this  chapter. 

Hfstory:  Enacted  March  12,  1872;  amended  March  24,  1874  (Code 
Amdts.  1873-4,  p.  137),  and  March  30,  1874,  Code  Amdts.  1873-4,  p.  44. 
The  amendment  of  March  24,  1874,  which  was  superseded  by  the  later 
amendment  of  March  30,  1874,  and  which  former  act  has  heretofore  been 
printed  as  the  law,  was  as  follows:  'Tor  each  license  issued  the  collector 
must  collect  a  fee  of  one  dollar,  which  must  be  paid  into  the  salary  fund  of 
the  county,  unless  the  auditor  and  collector  are  paid  by  fees  instead  of 
salaries,  in  which  case  the  dollar  must  be  equally  divided  between  them ;  pro- 
vided, that  in  tiie  county  of  Sierra  the  fees  BO  collected  shall  belong  to  the 
collector/* 

§  3366.     [No  section.] 

§  3366.  LICENSE-TAX,  UPON  WHOM  MAY  BE  IMPOSED.  Boards  of 
supervisors  of  the  counties  of  the  state,  and  the  legislative  bodies  of  the  incor- 
porated cities  and  towns  therein,  shall,  in  the  exercise  of  their  police  powers, 
and  for  the  purpose  of  regulation,  as  herein  provided,  and  not  otherwise,  have 
power  to  license  all  and  every  kind  of  business  not  prohibited  by  law,  and 
transacted  and  carried  on  within  the  limits  of  their  respective  jurisdictions, 
and  all  shows,  exhibitions,  and  lawful  games  carried  on  therein,  to  fix  the  rates 
of  license-tax  upon  the  same,  and  to  provide  for  the  collection  of  the  same  by 
suit  or  otherwise ;  provided,  that  every  honorably  discharged  soldier,  sailor,  or 
marine  of  the  United  States,  who  is  unable  to  obtain  a  livelihood  by  manual 
labor,  shall  have  the  right  to  hawk,  peddle,  and  vend  any  goods,  wares  or 
merchandise,  except  spirituous,  malt,  vinous  or  other  intoxicating  liquor,  with- 
out payment  of  any  license-tax  or  fee  whatsoever,  whether  municipal,  county 
or  state,  and  the  board  of  supervisors  or  legislative  body  shall  issue  to  such 
poldier,  sailor  or  marine,  without  cost,  a  license  therefor;  provided,  however, 
no  license  can  be  collected,  or  any  penalty  for  the  non-payment  thereof 
enforced  against  any  commercial  traveler  whose  business  is  limited  to  the 
goodfly  wares,  and  merchandise  sold  or  dealt  in  in  this  state  at  wholesale. 

'    History:  Enacted  March  23, 1901,  Stats,  and  Amdts.  1900-1,  pp.  635-636. 
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1.  Applied,  cited,  construed,  referred  to. 

2.  Attorney  at  law. 

3.  Both  citj  and  county  may  impose  li- 

cense. 

4.  Foreign  insurance  companies. 

5.  Grazing,  herding^  and  pasturing  sheep. 
6-10.  Purposes  for  which  license  may  be  im- 
posed. 

11.  Regulation — Limit  of. 

12.  Revenue — Limit  of  tax  for. 
18.  Telephones. 

1.  APPLISD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc,  In:  Ex  parte  Pflrrmann. 
134  Cal.  148,  146,  149,  160,  66  Pac.  Rep.  205 
(construed);  City  of  Sonora  vs.  Curtln.  137 
Cal.  683,  588,  690,  70  Pac.  Rep.  674  (con- 
strued); Town  of  Santa  Monica  vs.  Quid- 
inRer,  137  Cal.  658,  659.  70  Pac.  Rep.  732 
(construed);  Ex  parte  Braun,  141  Cal. 
204,  206,  213,  74  Pac.  Rep.  780  (construed); 
Ex  parte  Helm,  148  Cal.  663,  564,  657,  77 
Pac.  Rep.  468  (construed);  Ex  parte  Lemon, 
148  Cal.  658,  669,  660,  77  Pac.  Rep.  466  (con- 
strued); Ex  parte  Jackson,  148  C^.1.  664, 
666,  672,  678.  77  Pac.  Rep.  467  (construed). 

3.  ATTORNEY  AT  LAW^.— Profession  of 
attorney  at  law  cannot  be  subjected  to 
license-tax  by  an  ordinance  either  as  police 
regrulation  or  as  permit  to  carry  on  busi- 
ness. He  bavin?  obtained  his  license  to 
practise  law,  same  cannot  be  taken  from 
him  by  an  ordinance  ImposlnsT  license-tax. 
and  his  refusal  to  pay  same. — City  of  So- 
nora vs.  Curtln,  187  Cal.  683,  685,  70  Pac. 
Rep.   674. 

8.  BOTH  CITT  AND  COUNTY  MAY  IM- 
POSE LICENSE. — Payment  of  license-tax 
under  valid  city  ordinance  does  not  exempt 
party  so  paying  from  paying  license-tax  to 
county  under  ordinance  of  board  of  super- 
visors.— In  re  Lawrence,  69  Cal.  608,  610. 
11  Pac.  Rep.  217;  Ex  parte  Mansfield,  106 
Cal.  400,  408,  89  Pac.  Rep.  776;  County  of 
T^s  Angeles  vs.  Elkenberry,  121  Cal.  461, 
465,   63  Pac.  Rep.   766. 

4.  FOREIGN    INSURANCE    COMPANIES. 

— Act  Imposins  tax  of  certain  per  cent  of 
premiums  received  by  foreign  Insurance 
companies  and  constituting  same  fund  for 
benefit  of  exempt  firemen  cannot  be  main- 
tained as  police  regulation. — San  Francisco 
vs.  Liverpool  &  L,  &  G.  Ins.  Co.,  74  Cal. 
113,  123,  6  Am.  St.  Rep.  426,  16  Pac.  Rep. 
380. 

5.  GRAZING,  HERDING,  AND  PASTUR- 
ING SHEEP  may  be  made  subject  to  county 
license  under  power  granted  by  county 
government  act  to  license  for  purpose  of 
regulation  and  revenue  all  and  every  kind 
of  business  not  prohibited  by  law,  and 
prosecuted  and  carried  on  in  county. — Bx 
parte  Mlrande,  73  Cal.  366,  878,  14  Pac.  Rep. 
888;  County  of  El  Dorado  vs.  Melss,  100  Cal. 
268,  272,  34  Pac.  Rep.  716;  County  of  Inyo 
vs.  Erro,  119  Cal.  119,  122,  61  Pac.  Rep.  32. 

«.  PURPOSES  FOR  "WHICH  LICENSE 
MAY  RE  IMPOSED. — LAnguage  of  this  sec- 
tion Is  too  plain  to  need  construction.  It 
speaks  for  itself  and  declares  that  boards  of 
supervisors  may  issue  licenses  for  purposes 
of  regulation  alone.    The  words  "not  other- 


wise" being  used  to  emphasize  this  meaning, 
and  therefore  this  section  as  amended  In 
1901  must  be  held  to  repeal  act  of  188S 
giving  boards  of  town  trustees,  etc.  power 
to  license  for  purposes  of  revenue. — ^Ex 
parte  Pflrrmann,  134  Cal.  143,  149,  66  Pac 
Rep.  206;  City  of  Sonora  vs.  Curtln,  137 
Cal.  688,  685,  70  Pac  Rep.  674;  Town  of 
Santa  Monica  vs.  Guldinger,  137  CaL  658. 
669,  70  Pac.  Rep.  732. 
See  post  pars.  9-12. 

7.  This  section  is  not  unconstitutional, 
at  least  so  far  as  prohibiting  municipalities 
from  imposing  license-taxes  for  purpose  of 
revenue.  The  constitutionality  of  proviso 
regarding  commercial  travelers  .^hose  busi- 
ness is  limited  to  goods,  wares,  and  mer- 
chandise sold  or  dealt  In  In  thiu  state  at 
wholesale,  not  decided,  but  should  that 
proviso  be  found  unconstitutional  It  would 
not  aflfect  body  of  section. — Ex  parte  Pflrr- 
mann, 184  Cal.  146,  148,  66  Pac.  Rep.  205; 
City  of  Sonora  vs.  Curtin,  137  Cal.  583,  690. 
70  Pac.  Rep.  674. 

8.  It  is  only  tue  power  of  county 
boards  of  supervisors  and  councils  of  muni- 
cipalities incorporated  under  general  muni- 
cipal corporation  act  to  impose  license  for 
revenue  that  is  abrogated  by  this  sectioa 
Municipalities  acting  under  charters  framed 
under  and  in  accordance  with  provisions  of 
S  8  art  XI  of  constitution  are,  by  virtue  of 
amendment  of  1896  to  8  6  of  art  XI  of 
constitution,  so  far  as  "municipal  affairs'* 
are  concerned,  supreme  and  beyond  reach 
of  legislative  enactment,  and  therefore 
cities  acting  under  such  charters  may  im- 
pose license-taxes  for  revenue,  such  power 
being  directly  granted  by  state  constitution 
and  not  finding  its  source  in  any  grant  by 
legislature. — Ex  parte  Braun.  141  Cal.  204. 
206,  213,  74  Pac.  Rep.  780;  Ex  parte  Helm, 
143  Cal.  663,  655,  557,  77  Pac  Rep.  452; 
Ex  parte  Lemon,  143  Cal.  658,  659,  77  Pac 
Rep.  465. 

9.  Lilcenac-taxe*  for  revemie  are  'taxes" 
within  meaning  of  8  12  of  art  XI  of  con- 
stitution, and  power  to  collect  them  can 
therefore  be  vested  in  municipalities  only 
by  general  laws.  Constitution  having  au- 
thorized classification  of  cities  In  proportion 
to  population  in  order  that  legislature 
might  thus  be  enabled  to  supply  general 
laws  required  by  varying  needs  of  muni- 
cipalities so  classified,  legislature  may  au- 
thorize municipalities  of  certain  class  to 
impose  license-taxes  for  revenue  notwith- 
standing such  power  is  denied  to  other 
classes,  and  such  act  Is  general  law  al- 
though it  is  at  variance  with  section  and  by 
Implication  repeals  provisions  of  that  section 
so  far  as  they  affect  municipalities  of  that 
certain  class. — Ex  parte  Jackson,  143  Cal. 
664,  668,  572,  573,  77  Pac  Rep.  457. 

10.  Ordinance  imposing  license-tax  on 
certain  occupations,  among  them  sale  of 
liquor,  and  providing  for  collection  of  same 
in  case  persons  liable  should  engage  in 
business  without  having  flrst  procured  li- 
cense, is  revenue  measure  and  not  an  exer- 
cise of  police  power  of  county,  that  power 
being  exercised  by  enforcement  of  penalty 


Ttt.  VII,  eh.  XTy  art.  II.1 
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prescribed  for  non-compliance  with  law  or 
for  doingr  of  the  act  prohibited. — Merced 
Co.  vs.  Helm,  102  Cal.  169,  163,  86  Pac.  Kep. 
S99. 

11«  REGULATION— Umlt  o^^Under  the 
power  to  license  for  purposes  of  regulation 
and  revenue  all  and  every  kind  of  business, 
•city  ordinance  Imposinsr  license-tax  of 
twenty-flve  dollars  per  day  on  auctioneers 
for  sale  of  certain  property  cannot  be  up- 
held as  legritimate  exercise  of  power  to 
regulate  businesses  granted  to  municipality 
by  sreneral  statute.  Power  to  regulate, 
w^hlle  It  vests  In  municipal  authorities  wide 
discretion,  is  not  without  well-defined  lim- 
its, and  ordinances  passed  thereunder  must 
not  be  unjust  or  oppressive,  or'  unfair  and 
partial,  or  in  restraint  of  trade,  or  in  con- 
travention of  public  policy,  or  contain 
special  or  unwarranted  discriminations 
against  property  brought  into  corporation 
from  other  parts  of  same  state  to  be  sold  at 
auction,  or  against  property  brought  into 
corporation  from  another  state  for  same 
purpose.  The  ordinance  must  not  be  unfair 
and  partial  In  its  operation,  or  unreason- 
able and  oppressive.  It  must  not  contra- 
vene common  right  or  general  law  of  state, 
or  make  unwarranted  or  special  discrimina- 
tions. Under  power  to  recrulate,  munlci- 
l»allty    may    Impose    such    charge    as    will 


cover  not  only  necessary  expenses  of  issu- 
ing licenses  but  also  additional  labor  of 
offlcers  and  other  expenses  imposed  by  busi- 
ness, but  nothing  beyond  this.  A  tax  such 
as  levied  by  ordinance  under  consideration 
may  be  valid  when  levied  for  purposes  of 
revenue  and  is  not  then  within  inhibitions 
of  constitution  against  unequal  and  ununi- 
form  taxation. — Stull  vs.  De  Mattos,  28 
Wash.  71,  62  Pac.  Rep.  461,  61  L.  R.  A.  892. 

1&     RBVENUE  —  Liliiiit    of    tax    for.  —  If 

revenue  authority  be  conferred  extent  of 
tax  when  not  limited  by  grant  itself  is 
left  to  Judgment  of  municipal  government 
to  be  determined  in  usual  mode  in  which 
its  legislative  authority  is  exercised,  but 
grrant  of  authority  to  impose  fees  for  pur- 
poses of  revenue  would  not  warrant  their 
being  made  so  heavy  as  to  be  prohib- 
itory, thereby  defeating  purpose.  —  Ex 
parte  Mlrande,  78  Cal.  865,  878,  14  Pac.  Hep, 
888. 

18.  TELEPHONES  for  which  rental  is 
charged  may  be  subjected  to  license-tax 
under  power  of  municipality  to  impose  li- 
censes for  purposes  of  revenite. — City  of 
Ogden  vs.  Crossman,  17  Utah  66,  63  Pac. 
Rep.  986. 

Avctloas  aad  aactloaeer*  —  See  ante 
89  3284-3824. 


ARTICLE  n. 

CLASSIFICATION  AND  TAXER 


)  3376.    Classifleation  and  license-tax. 

)  3377.    Bankers,  express  companies,  and  car- 

riers  (repealed). 
{3378.    Bridge,  feny,  wharf,  chute,  or  pier 

license. 
)  3379.    Brokers,  tmst  companies,  and  others. 
)  3380.    Different  kinds  of  liceiiBes. 
i  3381.    'Retail  liquor  licenses. 


S  3382.    Merchant's  and  livery-stable  license. 
§  3383.     Exception  in  using  liquors. 
S  3384.    Peddlers'  and  hawkers'  license. 
§  3385.    Animals  kept  for  propagation  to  be 

licensed. 
S  3386.     Certain  exhibitions,  etc.,  exempted. 
§  3387.    Present     incumbents     must     eoUect 

licenses. 


§3376.  CLASSIFIOATION  AND  LICENSE- TAX.  Auctioneers  are 
^livided  into  eight  classes,  and  must  obtain  licenses  from  the  tax-collector  as 
follows : 

1.  Those  whose  average  monthly  sales  amount  to  one  hundred  thousand 
dollars  and  upwards  constitute  the  first  class,  and  must  pay  a  license  [tax]  of 
four  hundred  dollars  per  quarter; 

2.  Those  whose  average  monthly  sales  amount  to  seventy-five  thousand 
dollars,  and  less  than  one  hundred  thousand  dollars,  constitute  the  second 
•class,  and  must  pay  a  license-tax  of  three  hundred  dollars  per  quarter; 

3.  Those  whose  average  monthly  sales  amount  to  fifty  thousand  dollars,  and 
less  than  seventy-five  thousand  dollars,  constitute  the  third  class,  and  must 
pay  a  license-tax  of  two  hundred  dollars  per  quarter ; 

4.  Those  whose  average  monthly  sales  amount  to  thirty  thousand  dollars, 
and  less  than  fifty  thousand  dollars,  constitute  the  fourth  class,  and  must  pay 
a  license-tax  of  one  hundred  and  twenty-five  dollars  per  quarter ; 

5.  Those  whose  average  monthly  sales  amount  to  twenty  thousand  dollars, 
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and  less  than  thirty  thousand  dollars,  constitute  the  fifth  class,  and  must  pay 
a  license-tax  of  one  hundred  dollars  per  quarter; 

6.  Those  whose  average  monthly  sales  amount  to  ten  thousand  dollars,  and 
less  than  twenty  thousand  dollars,  constitute  the  sixth  class,  and  must  pay  a 
license-tax  of  sixty  dollars  per  quarter; 

7.  Those  whose  average  monthly  sales  amount  to  twenty-five  hundred  and 
less  than  ten  thousand  dollars  constitute  the  seventh  class,  and  must  pay  a 
license-tax  of  twenty-five  dollars  per  quarter; 

8.  Those  whose  average  monthly  sales  are  less  than  twenty-five  hundred  dol- 
lars constitute  the  eighth  class,  and  must  pay  a  license-tax  of  seven  dollars  and 
a  half  per  quarter. 

Hfstory:    Enacted  March  12,  1872,  fonnded  upon  §4  Act  April  18,  1859 
(Stats.  1859,  p.  353),  as  amended  March  14,  1870,  Stats.  1869-70,  pp.  306- 

307. 

§3377.      BANEEBS,      EXPRESS      COMPANIES      AND      CABBIEBS 

(repealed). 

Hrstory:   Enacted  March  12,  1872;  repealed  bj  S  53  Act  April  1,  1872,  on 
file  in  the  secretary  of  state's  office. 

§3378.    BBIDOE,    FEBRY,    WHABF,    CHUTE,    OB    PIEB    LICENSE. 

Licenses  to  take  tolls  on  bridges,  ferries,  wharves,  chutes,  or  piers  are  fixed 
annually  by  the  board  of  supervisors.  The  licenses  therein  provided  for  are 
issued  by  the  county  auditor,  and  must  be  obtained  from  the  tax-collector  of 
the  county. 

History:    Enacted  March   12,   1872. 

Penaltr  for  omitting  to  procure  llccnae. — See  KERR'S  CYC.  PBN.  CODB  |  4SS. 
ToU-brldffeo  and  ferrle«« — See  ante   ||  2848,  2895. 
Wharreo,   Chnteoy   eta,   see   ante   98  2906-2921. 

§3379.  BROKERS,  TRUST  COMPANIES,  AND  OTHERS.  Persons 
engaged  in  banking,  loaning  money  at  interest,  or  in  buying  or  selling  notes, 
bonds,  or  other  evidences  of  indebtedness  of  private  persons ;  or  in  buying  or 
selling  state,  county,  or  city  stocks,  or  other  evidences  of  state,  county,  or  city 
indebtedness ;  or  stocks,  or  notes,  bonds,  or  other  evidences  of  indebtedness  of 
incorporated  companies;  or  in  buying  or  selling  gold  dust,  gold  or  silver 
bullion,  or  gold  or  silver  coin,  are  divided  into  six  classes,  and  must  pay 
licenses  as  follows: 

1.  Those  doing  business  in  the  aggregate  to  the  amount  of  two  hundred  and 
fifty  thousand  dollars  per  quarter  and  over,  constitute  the  first  class,  and 
must  pay  a  license  of  one  hundred  dollars  per  quarter ; 

2.  Those  doing  business  to  the  amount  of  two  hundred  thousand  dollars, 
and  less  than  two  hundred  and  fifty  thousand  dollars  per  quarter,  constitute^ 
the  second  class,  and  must  pay  a  license  of  eighty  dollars  per  quarter; 

3.  Those  doing  business  to  the  amount  of  one  hundred  thousand  dollars,  and 
less  than  two  hundred  thousand  dollars  per  quarter,  constitute  the  third 
class,  and  must  pay  a  license  of  forty  dollars  per  quarter; 

4.  Those  doing  business  to  the  amount  of  fifty  thousand  dollars,  and  less 
than  one  hundred  thousand  dollars  per  quarter,  constitute  the  fourth  class^ 
and  must  pay  a  license  of  twenty-five  dollars  per  quarter ; 

5.  Those  doing  business  in  any  amount  under  fifty  thousand  dollars,  and 
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o>er  five  thousand  dollars  per  quarter,  constitute  the  fifth  class,  and  must  pay 
a  license  of  fifteen  dollars  per  quarter; 

6.  Those  doing  business  in  any  amount  under  five  thousand  dollars  per 
quarter,  constitute  the  sixth  class,  and  must  pay  a  license  of  three  dollars  per 

quarter.  History:    Enacted  March  12,  1872. 

§  3380.  DIFFESENT  KINDS  OF  LICENSES.  Licenses  must  be  obtained 
for  the  purposes  hereinafter  named,  for  which  the  tax-collector  must  require 
payment  as  follows: 

1.  [Billiard-table.]  From  each  proprietor  of  a  billiard-table  not  kept 
exclusively  for  family  use,  for  each  table  five  dollars  per  quarter;  and  for 
a  bowling  alley,  five  dollars  per  quarter  for  each  alley;  but  no  license  must 
be  granted  for  a  term  less  than  three  months. 

2.  [Theater  license.]  Theaters  are  divided  into  two  classes;  those  seating 
nine  hmidred  and  seventy-five  or  more,  are  of  the  first  class ;  those  seating  less 
than  nine  hundred  and  seventy-five  are  of  the  second  class ;  one  seat  is  twenty- 
two  inches.  Licenses  shall  be  granted  to  theaters  and  other  places  of  amuse- 
ment according  to  the  following  schedule : 


If  for  less    than    one 
month. 


Ist  class,   1 6   per   day 
2d     class,  16  per  day 


If     for      one      month 

and  less  than  three 

months— 


$100   per   month 
$75    per   month 


If  for  three  months 

and  less  than  one 

year — 


$300  per  quarter 
$200  per  quarter 


If  for  one 
year. 


$600 
$400 


3.  [Caravan  or  mena^ferie.]  For  each  exhibition,  for  pay,  for  a  caravan  or 
menagerie,  or  any  collection  of  animals,  circus  or  other  acrobatic  perform- 
ance, ten  dollars;  and  for  each  show,  for  pay,  of  any  figures,  jugglers, 
necromancers,  magicians,  wire  or  rope  dancing,  or  sleight  of  hand  exhibition, 
five  dollars  each  day. 

4.  [Pawnbroker's  license.]  From  each  pawnbroker,  thirty  dollars  per 
quarter. 

5.  [Intelligence-offlce  license.]  From  each  keeper  of  all  intelligence  offices, 
fifteen  dollars  per  quarter. 

'    History:     Enacted   March   12,   1872;    amended   March   30,   1874,   Code 
Amdts.  1873-4,  pp.  44-45. 

Ckarltable  CBtertsInments  mot  anbleet  to^ — Bee  post  i  8886  aubds.  2,  8. 

§3381.  RETAIL  LIQUOR  LICENSES.  Every  person  who  sells  spiritu^ 
ons,  malt,  or  fermented  liquors  or  wine,  in  less  quantities  than  one  quart,  must 
obtain  a  license  from  the  tax-collector  as  prescribed  in  this  chapter,  and  make 
therefor  the  following  payment : 

1.  Those  making  sales  to  the  amount  of  ten  thousand  dollars  or  more  as  a 
monthly  average,  constitute  the  first  class,  and  must  pay  forty  dollars  per 
month; 

2.  Those  making  sales  to  the  amount  of  five  thousand  dollars,  and  not 
exceeding  ten  thousand  dollars  as  a  monthly  average,  constitute  the  second 
class,  and  must  pay  twenty  dollars  per  month; 

3.  And  those  making  sales  of  less  than  five  thousand  dollars,  constitute  the 
third  class,  and  must  pay  five  dollars  per  month. 

History:    Enacted  March  12,   1872. 
PoLC— «• 
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1.  Applied,  cited,  eonstraed,  referred  to. 

2.  Unconstitutional. 

8-7.  Conditions  of  obtaining  license. 

8.  Citizenship— To  engage  in,  not  right 

of. 

9.  Dance-halls — Sale  in. 

10.  Delegation  of  power  to  grant  licenses. 

11.  Destruction    of    property    unlawfoUj 

used. 
12, 13.  Employment  of  women. 

14.  Felon,  denial  of  license  to. 

15.  "Fourteenth  amendment" — Effect  of« 

16.  Indians,  sale  to. 

17.  License  by  both  city  and  county. 
18, 19.  Municipality  has  power  to  regulate. 

20.  Music  in  saloons,  etc. 

21.  Non-intoadcating  drinks. 

22.  Nuisance — ^Place  for  sale  of  liquor  may 

be. 
28.  Public  institutions — Sale  near. 

24.  Revenue  or  regulation — ^License  for. 

25.  Sanitary  districts  cannot  grant  license. 

26.  State  may  regulate  or  prohibit. 

27.  Value  of  property  as  affected  by  regu- 

lation. 

t,  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.»  in:  Ex  parte  Campbell, 
74  Cal.  20,  24,  6  Am.  8t  Rep.  418,  15  Pac 
Rep.  818  (construed). 

2.  UNCONSTITUTIOWAL.  — This  section, 
belngr  In  conflict  with  fH  art  XI  of  con- 
stitution of  1879,  stands  annulled  and  Is  no 
longrer  operative. — Ex  parte  Campbell,  74 
Cal.  20,  24,  6  Am.  St  Rep.  418,  16  Pac.  Rep. 
318. 

S.  CONDITIONS  OF  OBTAINING  LI- 
CENSE. —  Ordinance  empowering  police 
commlMlomers  to  arrant  or  refuse  aMent  to 

application  for  licenses  to  sell  liquor,  or 
failing:  to  assent,  to  errant  same  upon  ap- 
plication of  twelve  citizens  owningr  real 
estate  in  block  or  square  in  which  business 
was  to  be  carried  on.  Is  valid  as  police 
regrulatlon. — Crowley  vs.  Chrlstensen,  187 
U.  &  86,  bk.  84  K  ed.  620,  11  Sup.  Ct.  Rep. 
18. 


4.  Governing  power  may  prohibit 
factvre  and  tralllc  In  liquor  altogether 
provided  only  it  does  not  interfere  with 
interstate  commerce,  and  an  ordinance  mak- 
ingr  issuance  of  license  dependent  upon 
sranting:  thereof  by  board  of  police  com- 
missioners, or  in  case  of  their  refusal, 
upon  written  recommendation  of  not  less 
than  twelve  citizens  owningr  real  estate  in 
block  or  square  in  which  business  is  to  be 
carried  on,  is  not  void  as  making  license 
dependent  upon  arbitrary  will  and  pleasure 
of  police  commissioners  in  first  instance 
and  property-owners  in  second.  —  Ex  parte 
Chrlstensen,  85  Cal.  208,  218,  24  Pac.  Rep. 
747. 

B.  iMuance  of  liquor  licenses  and  resvla- 
tiona  under  which  they  shall  be  issued  are 
proper  subjects  for  exercise  of  police  power 
of  city,  and  an  ordinance  providingr  that  no 
license  shall  be  issued  without  petition  to 
council,  with  which  shall  be  presented  cer- 
tificate slg-ned  by  five  respectable  citizens 
residing  or  doing  business  in  immediate 
vicinity  of  proposed  place  that  applicant  Is 


person  of  good  moral  character  and  sober 
and  suitable  person  to  keep  such  place  and 
that  such  fact  be  determined  by  council 
before  Issuing  license,  does  not  contain  un- 
reasonable restrictions,  and  does  not  violate 
constitution  of  this  state  or  of  United 
States. — In  re  Bickers taff,  70  CaL  85.  88,  11 
Pac.  Rep.  898. 

8.  Sale  of  llquora  in  omall  amount  to  be 
drunk  om  premUea  has  teen  at  all  times  by 
courts  of  every  state  considered  as  proper 
subject  of  legislative  regulation.  Not 
only  may  license  be  exacted  from  keeper 
of  saloon  before  a  glass  of  his  liquors 
can  be  thus  disposed  of,  but  restrictions 
may  be  imposed  as  to  class  of  persons  to 
whom  they  may  be  sold  and  hours  of  day 
end  days  of  week  on  which  saloons  may 
be  open.  Their  sale  in  that  form  may  be 
absolutely  prohibited.  It  Is  question  of 
public  expediency  and  public  morality  and 
not  of  federal  law.  The  police  power  of 
state  is  fully  competent  to  regulate  busN 
ness,  mitigate  its  evils,  or  to  suppress  It 
entirely. — Prowler  vs.  rbrf^te**J<'^«-»  ■•"*  U. 
&  86,  bk.  84  L.  ed.  620,  11  Sup.  Ct.  Rep.  18. 

7.  Provliilon  that  no  lleeniie  to  sell  llqeor 
■hall  be  granted  to  any  person  who  has 
carried  on,  is  carrying  on,  or  is  about  to 
carry  on  business  in  any  dance-hall  or  place 
where  females  are  employed  to  attend,  and 
wherein  any  musical,  theatrical  or  other 
puolic  exhibition  or  performance  is  exhib- 
ited, or  any  connection  maintained  with 
any  resort  for  lewd,  immoral,  or  unlawful 
purposes,  Is  reasonable  exercise  of  police 
power  of  municipality.  It  is  not  an  ex  post 
facto  law,  but  simply  rule  furnishing  stan- 
dard applicable  to  all  persons  by  which 
their  fitness  to  conduct  business,  not  itself 
dangerous  to  good  morals  of  city,  shall  he 
measured. — Foster  vs.  Board  of  Police  Com- 
missioners, 108  Cal.  483.  490,  41  Am.  St. 
Rep.  194,  87  Pac.  Rep.  763. 

8.  CITIZKNSHIP— TO  BNOAOE  IN  HOT 
A  RIGHT  OF.— Right  to  sell  intoxicaUnff 
liquor  is  not  one  of  rights  growing  out  of 
citizenship  of  United  States.  Privileges  and 
immunities  of  citizens  of  United  States  are 
privileges  and  Immunities  arising  out  of 
nature  and  essential  character  of  national 
government,  and  granted  or  secured  hy 
constitution  of  United  States. — Giozza  ▼& 
Tiernan,  148  U.  B,  657,  bk.  87  L.  ed.  699.  11 
Sup.  Ct  Rep.  781. 

9.  DANCB-HALLiS— Sale  iau — Supervisors 
may  provide  that  it  be  unlawful  to  engage 
in  business  of  selling  liquor,  etc,  without 
license  and  at  same  time  that  after  such 
license  shall  issue  for  selling  liquor  in  anr 
dance-hall  or  place  where  females  are  per- 
mitted to  wait  on  customers,  and  wherein 
there  is  any  musical,  theatrical,  or  other 
public  exhibition,  thus  in  effect  prohlhltlDg 
sale  of  liquors  in  such  cases,  such  ordinance 
is  not  In  conflict  with  %  18  of  art  XX  of 
constitution  providing  that  no  person  shall 
on  account  of  sex,  be  disqualified  for  pur- 
suit of  any  lawful  business,  vocation,  or 
profession,  is  that  section  does  not  operate* 
as  limitation  upon  power  of  state  or  muni- 
cipalities prescribing  conditions  upon  which 
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itta.ll  of  intoxicatlngr  liquors  shall  be  per- 
mitted.— Ex  parte  Hayes,  98  Cal.  565,  566» 
33  Pac.  Rep.  887.  20  K  R.  A.  701. 

im  DKLEGATION  OP  POTITBR  TO 
€RANT  LICESNSBS. — State  may  prohibit 
sale  of  liquor  altogether,  and  therefore  may 
regrulate  same,  authorizing  sale  on  such 
terms  and  by  such  provisions  and  at  such 
places  as  it  deems  proper,  and  it  may  do 
tbla  directly,  or  may  deleerate  to  others 
exercise  of  this  power,  and  as  Judgrment  and 
<!iflcret]on  to  srrant  or  refuse  license  there- 
for must  rest  somewhere  it  may  be  dele- 
gated to  commissioners  and  their  de- 
cision made  final. — ^In  re  Hoover,  80  Fed. 
Bep.  61. 

11.     DESTRUCTION   OF  PROPBRTY  VN- 

LAWFULL.Y  USED. — Manufacture  and  sale 
of  intoxicatlngr  liquors  may  be  prohibited  or 
regulated  by  state  in  exercise  of  its  police 
power,  and  confiscation  and  destruction  of 
property  used  in  manufacture  of  such 
liquors  contrary  to  law  may  be  provided 
for.— Kidd  vs.  Pearson,  128  U.  &  1,  bk.  82 
L.  ed.  846,  9  Sup.  CL  Rep.  6. 

IS.  EMPLOYMENT  OF  TVOMEN. — Prohi- 
bition of  employment  of  women  in  dance- 
cellars,  saloons,  etc.,  and  visitinsr  of  such 
places  by  women  cannot  be  made  as  police 
regulation,  beinsr  in  conflict  with  9 18  of 
art  XX  of  constitution  providlnsr  that  no 
person  shall,  on  account  of  sex,  be  dis- 
quallfled  from  entering:  upon  or  pursuing 
any  lawful  business,  vocation,  or  profession. 
—Matter  of  Magruire,  57  Cal.  604,  609,  40 
Am.  Rep.  126. 

13.  Ordinance  flxfnv  hiprher  rate  of 
Ucense  for  saloon  where  females  are  em- 
ployed than  for  saloon  not  employ  in  gr  fe- 
males subserves  wholesome  public  policy 
and  is  valid  exercise  of  police  power  of 
municipality. — Ex  parte  Felchlln,  96  CaL 
360,  362.  81  Am.  St  Rep.  228,  81  Pac.  Rep. 
224. 

14.  FEL.ON,  DBNLA.L.  OF  MCENSB  TO. — 
Provision  that  no  license  to  sell  liquor  shall 
be  grranted  to  any  person  who  has  been 
convicted  of  felony  Is  not  an  ex  post  facto 
law,  and  is  valid  as  police  regulation. — 
Poster  vs.  Board  of  Police  Commissioners, 
102  Cal.  483,  490,  41  Am.  St  Rep.  194,  87 
Pac  Rep.  768. 

15.  ««FOlJRTBENTH  AMENDBIBNT»— Bf- 
feet  of. — As  measure  of  police  regrulation 
looking  to  preservation  of  public  morals 
state  law  prohibitingr  manufacture  and  sale 
of  intoxicatlngr  liquors  is  not  repugnant  to 
any  clause  of  constitution  of  United  States. 
— Bartemeyer  vs.  State  of  Iowa,  86  U.  S. 
(18  Wall.)  129,  bk.  21  I*  ed.  929;  Boston 
Beer  Co.  vs.  Commonwealth  of  Massachu- 
setU,  97  U.  a  26,  bk.  24  K  ed.  989. 

le.  INDIANS,  9ALB  TO.— Act  prohibitingr 
sale  of  intoxicating  liquors  to  Indians  is 
valid  police  regrulation  and  not  In  violation 
of  constitution  of  United  States  or  of  this 
state. — People  vs.  Bray.  106  Cal.  844,  846, 
38  Pac.  Rep.  781,  27  L.  R.  A.  158. 

17.     MGBNSB      mr      BOTH      CITT      AND 

COUNTY. — ^License  for  carrying:  on  liquor 
business  may  be  Imposed  by  city  althougrh 


county  has  also  imposed  tax  for  carrying: 
on  same  business. — Los  Angreles  Co.  vs. 
Sikenberry,   131  Cal.  461,  68  Pac.  Rep.  766. 

18.  MUNICIPALITY  HAS  POIVBR  TO 
REGULATB3  issuance  and  amount  to  be  paid 
for  license  to  sell  liquor  within  its  limits. — 
In  re  Stuart  61  Cal.  874,  375. 

10.  Ordinance  prohibitingr  any  person 
from  malntalnlnir  or  earrylnff  on  any  aaloon^ 

bar-room,  etc.,  within  corporate  limits  of 
city  Is  valid  as  an  exercise  of  police  power, 
and  is  not  in  conflict  with  constitution  of 
United  States  or  of  constitution  and  gren- 
eral  laws  of  state. — Ex  parte  Campbell,  74 
Cal.  20,  23,  6  Am.  St  Rep.  418,  15  Pac.  Rep. 
818. 

ao.  MUSIC  IN  SALOONS,  ETC.— Ordi- 
nance prohibiting^  playingr  of  musical  in- 
strument in  any  drinking:  saloon  or  beer- 
cellar  after  midnight,  and  prohibitingr  any 
female  from  being:  in  any  public  drinking: 
saloon,  beer-cellar,  etc.,  after  midnig:ht,  is 
valid  as  police  reg:ulation. — ^Ex  parte 
Smith,  38  Cal.  702.  712. 

21.  NON-INTOXICATING  DRINKS.— Law 

prohibiting:  sale  of  non-intoxlcatingr  drinks, 
such  as  cider,  in  quantities  of  less  than  one 
grallon,  and  prohibiting:  drinking:  same  at 
premises  where  it  is  sold  may  be  enacted  as 
police  reg:ulation  for  health,  safety,  peace, 
and  convenience  of  public. — Monroe  vs.  City 
of  Lawrence,  44  Kan.  607,  sub  nom.  City  of 
Lawrence  vs.  Monroe,  24  Pac.  Rep.  1113. 

22.  NUISANCE — Place  for  sale  of  llqnor 
BKay  be. — Ordinance  declaring:  that  all  places 
where  intoxicating:  liquors  are  sold,  bar- 
tered, or  g:iven  away,  in  violation  of  any  of 
provisions  of  ordinance,  or  where  persons 
are  permitted  to  resort  for  purpose  of 
drlnklngr  intoxicating:  liquors  as  beveragre, 
or  where  intoxicating:  liquors  are  kept  for 
sale,  barter,  or  delivery,  in  violation  of 
ordinance,  arc  common  nuisances,  is  valid 
as  within  police  power  of  municipality. — 
City  of  Topeka  vs.  Raynor,  8  Kan.  App.  279. 
66  Pac.  Rep.  609. 

2S.     PUBLIC    INSTITUTIONS— Sale    near. 

— Prohibiting:  sale  of  liquor  within  certain 
distances  of  public  institutions  is  valid  as 
police  regulation. — Ex  parte  McClain,  61 
Cal.   436,   487,   44  Am.   Rep.   664. 

24.  REVENUE  OR  REGULATION  —  LI- 
cenae  for. — Sale  of  spirituous  liquors  within 
county  may  be  reg:ulated  by  ordinance  of 
supervisors,  and  it  is  immaterial  whether 
license  be  imposed  for  revenue  or  for  rejfu- 
latlon. — Ex  parte  Welters,  65  Cal.  269,  270, 
8  Pac.  Rep.  894. 

25.  SANITARY  DISTRICTS  CANNOT 
GRAlfT  LICENSE.- Sanitary  districts,  while 
public  corporations,  are  not  municipalities, 
and  have  no  power  to  pass  ordinances  pro- 
viding: for  and  regrulating:  sale  of  liquor, 
etc. — In  re  Werner,  129  Cal.  667,  670,  62 
Pac.  Rep.  97. 

20.  STATE  MAY  REGULATE  OR  PRO- 
HIBIT.— State  has  power  to  reg:ulate  liquor 
traffic  and  mode  and  manner  and  circum- 
stances under  which  It  may  be  conducted, 
to  surround  rigrht  to  pursue  it  with  such 
conditions,   restrictions,   and   limitations   as 
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legrislature  may  deem  proper. — Bartemeyer 
vs.  State  of  Ohio,  86  U.  &  (18  Wall.)  129, 
bk.  21  Im  ed.  929;  Crowley  vs.  Christensen, 
187  U.  a  86p  bk.  84  K  e<L  620.  11  Sup.  Ct 
Rep.  18;  Oiozza  vs.  Tiernan,  148  U.  S.  667, 
bk.  87  L.  ed.  699,  18  Sup.  Ct.  Rep.  721;  State 
of  Kansas  vs.  Bradley,  26  Fed.  Rep.  889; 
Cantinl  vs.  Tillman,  64  Fed.  Rep.  969. 

37.  TAIiUB  OF  PROPERTY— As  affected 
by  reipilatlon. — Regrulatlon  of  liquor  traffic 
is  within  police  power  of  state  or  munici- 
pality, and  if  resrulation  thereof  In  some 
measure  affect  value  of  property  of  seller 
or  Interfere  with  its  use  in  purposes  for 
which  it  was  obtained,  it  does  not  therefore 
"deprive"  him  of  his  property  to  any  erreater 
extent  than  largre  class  of  leerislation,  both 
state  and  national,  that  has  never  been 
questioned. — Tanner  vs.  Village  of  Alliance. 
29  Fed.  Rep.  196. 

How  far  a  state  may  reguUtte  or  prohtbK 
■ale  of  Intoxleatinff  Ilqiiors. — See  monogrra- 
phic  note  86  Am.  Dec  831,  889. 

Intoxication    of    public    offlcer,    a    mlade- 


-See  KBRR'S  CYC.  PEN.  CODB 
89  299,   808.   804,   806,   891. 

Intoxication  of  railroad  employee.— See 
HBNNING'S  GBNERAL  L.A1VS  p.  15S. 

LilmltlniT  collection  of  accoont  for  Hqpor 
■old  at  retail  to  live  doUara^-See  HElf- 
imVG'S  GBNBRAIi  I<AWS   p.   2. 

Police  power  of  mtmte  over  lntozi«atittir 
Hanora. — See  monosrraphic  note  9  K  R.  A 
780. 

Problbltory  law — How  far  conatltatl«aaL 
— See  monogrraphic  note  9  Li.  R.  A  780. 

Prohibition  of  sale  of  llqnor  on  election 
day. — See   KERR'S   CYC.   PEN.  CODE  5«3d 

Prohibition  of  aale  of  liquor  near  pvMIe 
Instltutlonn. — See  KERR'S  CYCL  PEK.  CODE 
tl72. 

Prohibition  of  nale  of  llqnor  to  penoas 
addicted  to  the  Inordinate  nae  there^L — 
See  HENNIXO'S  GENERAL  LATITS  p.  658. 

Reamlatlon  of  aale  of  llqnor. — See  mono- 
grraphlc  notes  7  L.  R.  A.  295;  9  Ii.  R.  A  780. 

Sale  of  llqnor  to  minors. — See  KERR'S 
CTC.  PEN.   CODE  S  397b. 


§3382.  MEKGH ANT'S  AND  LIVEBY  -  STABLE  UOENSE.  Every 
person  who,  at  a  fixed  place  of  business,  sells  any  goods,  wares,  or  mer- 
chandise, wines,  or  distilled  liquors,  drugs,  or  medicines,  jewelry  or  wares  of 
precious  metals,  whether  on  commission  or  otherwise  (except  agricultural  or 
vinicultural  productions,  or  the  productions  of  any  stock,  dairy,  or  poultry 
farm  of  this  state,  when  sold  by  the  producer  thereof,  and  except  such  as  are 
sold  by  auctioneers  at  public  sale  under  license),  and  all  persons  who  keep 
horses  or  carriages  for  hire  (except  such  as  are  used  in  the  transportation  of 
goods),  must  obtain  from  the  tax-collector  of  the  county  in  which  the  business 
is  transacted,  and  for  each  branch  of  such  business,  license,  and  pay  quarterly 
therefor  an  amount  of  money  to  be  determined  by  the  class  in  which  sueh 
person  is  placed  by  the  tax-collector ; 

Such  business  to  be  classified  and  regulated  by  the  amoimt  of  the  ayeragv 
monthly  sales  made  or  hiring  done,  and  at  the  rates  following : 

1.  Those  who  are  estimated  to  make  average  monthly  sales  or  hiring  to  the 
amount  of  one  hundred  thousand  dollars  or  more,  constitute  the  first  class,  and 
must  pay  fifty  dollars  per  month. 

2.  Of  seventy-five  thousand  dollars,  and  less  than  one  hundred  thousand 
dollars,  constitute  the  second  class,  and  mus^  pay  thirty-seven  dollars  and 
fifty  cents  per  month. 

3.  Of  fifty  thousand  dollars,  and  less  than  seventy-five  thousand  dollars, 
constitute  the  third  class,  and  must  pay  twenty-five  dollars  per  month. 

4.  Of  forty  thousand  dollars,  and  less  than  fifty  thousand  dollars,  constitute 
the  fourth  class,  and  must  pay  twenty  dollars  per  month. 

5.  Of  thirty  thousand  dollars,  and  less  than  forty  thousand  dollars,  consti- 
tute the  fifth  class,  and  must  pay  fifteen  dollars  per  month. 

6.  Of  twenty  thousand  dollars,  and  less  than  thirty  thousand  dollars,  con- 
stitute the  sixth  class,  and  must  pay  ten  dollars  per  month. 

7.  Of  ten  thousand  dollars,  and  less  than  twenty  thousand  dollars,  constit- 
tute  the  seventh  class,  and  must  pay  seven  dollars  and  fifty  cents  per  month. 

8.  Of  five  thousand  dollars,  and  less  than  ten  thousand  dollars,  constitute 
the  eighth  class,  and  m^n*  ▼^ay  five  dollars  per  month. 
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9.  Of  two  thousand  five  hundred  dollars,  and  less  than  five  thousand  dollars, 
constitute  the  ninth  class,  and  must  pay  three  dollars  per  month. 

10.  Of  all  amounts  over  twelve  hundred  and  fifty  dollars  and  under  two 
thousand  five  hundred  dollars  per  month,  constitute  the  tenth  class,  and  must 
pay  one  dollar  and  fifty  cents  per  month. 

11.  Of  all  amounts  less  than  twelve  hundred  and  fifty  dollars  per  month, 
constitute  the  eleventh  class,  and  must  pay  one  dollar  per  month. 

History:  Enacted  March  12,  1872,  founded  upon  §§  78,  79  Act  May  17, 
1861  (Stats.  1861,  p.  444),  as  amended  March  28,  1863,  Stats.  1863,  p.  122; 
amended  March  10,  1874,  Code  Amdts.  1873-4,  pp.  137-139. 

1.  Applied,  cited,  constmed,  referred  to*  2.    Unconatitntioiuil. — This  section,  being 

2.  Unconstitutional.  in  conflict  with  fill  art.  XI  of  constitution 
!•     AppUed,  dted,  eonstroed,  refened  to,       <><  l^'^^*   stands  annulled  and   is  no   longrer 

•tc.   In:  Ex  parte  Campbell.  74  Cal.  20,  24.      operative.— Ex   parte  Campbell,   74   CaL   20. 
•  Am.  St.  Rep.  41S,  15  Paa  Rep.  818   (con-      24,  6  Am.  St.  Rep.  418,  15  Pac.  Rep.  818. 
otrued). 

§3383.  EXCEPTION  IN  USINO  LIQUOBS.  The  sale  of  liquors  and 
wines  by  persons  licensed  tinder  the  preceding  section  must  not  be  in  less 
quantity  than  one  quart  measure.  No  license  must  be  required  of  physicians, 
surgeons,  apothecaries,  or  chemists  for  any  wines  or  spirituous  liquors  they 
may  use  in  the  preparation  of  medicines. 

History:  Enacted  March  12,  1872,  founded  npon  §  78  Act  May  17,  1861 
(Stats.  1861,  p.  444),  as  amended  March  28,  1863,  Stats.  1863,  p.  122. 

§3384.  PEDDLEBS'  AND  HAWEEBS'  LICENSE.  Every  traveling 
merchant,  hawker,  or  peddler,  who  carries  a  pack  and  vends  goods,  wares,  or 
merchandise  of  any  kind  other  than  the  manufactures  or  productions  of  this 
state,  must  pay  for  a  license  five  dollars  per  month;  and  every  such  traveling 
merchant,  hawker,  or  peddler,  who  uses  a  wagon,  or  one  or  more  animals,  for 
the  purpose  of  vending  such  goods,  wares,  or  merchandise  of  any  kind,  must 
pay  for  a  license  fifteen  dollars  per  month;  and  every  traveling  merchant, 
hawker,  or  peddler,  who  uses  a  trading-boat  or  other  water-craft  only,  shall 
pay  a  merchant's  license  according  to  the  provisions  and  classification  of  sec- 
tion three  thousand  three  hundred  and  eighty-two  of  this  code. 

History;  Enacted  March  12,  1872;  amended  March  20,  1876,  Code 
Amdts.  1875-6,  p.  56. 

1.  Applied,  cited,  construed,  referred  to.  license-tax,  and  such  Is  not  In  violation  of 

2.  City  may  tax.  constitution  or  laws  of  United  States  where 

3.  Drummers  and  traveling  salesmen.  It  imposes  tax  upon  all  persons  selling  or 

1.  APPLIBD,  CITED,  CONSTRUED,  RE-       ^'"ff^*"?    ^^  «®"    «^°°^"   ^^    ^^^    description 
FERRED  TO,  etc..  In:  Ex  parte  Ah  Toy,  67       ^^^hout  reference   to   when   or   where    they 

CaL   92.   93    (construed).  i"  """"f  ""•;;  Vn  ^."i  •''^o''^;  ^f^^o*.  ^.?J^' 

2.  CITY  MAY  TAX^In  absence  of  any      ^^  ^V:^^  ^l    i'  l^\?.^^'  "^■*^^'  "  ^''''• 
prohibition   by   greneral   law  city  may  pass      ^^^'  ^^^'  ^^  ^  ^-  ^-  ^2^' 

an    ordinance    Imposlngr    tax     on    peddlers  Interatate    peddler*'    and    drummers'    II- 

wlthin  Its  limits  as  police  regulation,  and  ceiuies. — See   monographic   note   96   Am.    St. 

such  ordinance  is  not  In  conflict  with  this  Rep.  844. 

section   of   code,   latter   being   designed    for  Peddler«,  who  ar«. — See  monographic  note 

state    at    large    and    relating    to    traveling  19   Am.   St.   Rep.   649. 

peddlers. — ^Ex  parte  Ah  Toy,  57  Cal.  92,  93.  Llceii«c    of    hawkers    and    peddlers. — See 

8.     ALIi    DRUMMERS   AND   TRAVELING  monographic  notes  3  I*  R.  A.  705;   7  L.  R. 

SALBSMEN     may     be     made     subject     to  A.  666;  8  Li.  R.  A  273. 

§3385.    ANIMALS   KEPT   FOB   PROPAGATION   TO    BE    LICENSED. 

Every  person  who  keeps  a  stallion,  jack,  or  bull,  and  who  permits  the  same 
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to  be  used  for  the  purpose  of  propagation  for  hire,  must  annually  obtain  a 
license  therefor  from  the  tax-collector,  and  pay  therefor  as  follows : 

1.  Horses  that  are  hired  for  the  purpose  of  propagation,  by  the  season,  at 
one  hundred  dollars  or  more,  constitute  the  first  class,  and  require  a  license  of 
seventy-five  dollars. 

2.  At  seventy-five  dollars,  and  less  than  one  hundred  dollars,  constitute  the 
second  class,  and  require  a  license  of  sixty  dollars. 

3.  At  fifty  dollars,  and  less  than  seventy-five  doUars,  constitute  the  third 
class,  and  require  a  license  of  forty  dollars. 

4.  At  thirty  dollars,  and  less  than  fifty  dollars,  constitute  the  fourth  class, 
and  require  a  license  of  twenty-five  dollars. 

5.  At  fifteen  dollars,  and  less  than  thirty  dollars,  constitute  the  fifth  class, 
and  require  a  license  of  fifteen  dollars. 

6.  All  at  less  than  fifteen  dollars,  constitute  the  sixth  class,  and  require  a 
icense  of  ten  dollars. 

7.  For  each  jack,  ten  dollars. 

8.  For  each  bull,  ten  dollars. 

A  license  so  obtained  from  the  tax-collector,  under  the  provisions  of  this 
act,  shall  entitle  the  holder  thereof  [to]  the  right  to  go  into  any  county  of  this 
state  for  the  purposes  of  propagation,  without  further  license  or  expense. 

History:     Enacted   March    12,    1872;     amended    March    7,    1876,    Code 
Amdts.  1875-6,  p.  56. 

§3386.  OEBTAIN  EXHIBITIONS,  ETC.,  EXEMPTED.  The  provisions 
of  subdivisions  two  and  three  of  section  three  thousand  three  hundred  and 
eighty  do  not  apply  to  exhibitions  or  entertainments  given  for  the  benefit  of 
churches,  schools,  or  other  charitable  entertainments,  by  any  amateur  dra- 
matic association  or  literary  society  of  the  town  or  district  in  which  such 
exhibition  or  entertainment  is  given. 

History:     Enacted  March   12,   1872. 

Applied,     cited,     eomstrwed,     referred    to.       Rets,    76    Cal.    269,    276,    18    Pae.   Rei>.  W 
eta,  in:  People  ex  rel.  Attorney-General  vs.       (cited). 

§3387.    PRESENT    INOUMBENTS    MUST    COLLECT    LICENSES.    In 

every  county  in  this  state  where  any  officer  other  than  the  tax-collector  is 
charged  with  the  collection  of  license-taxes,  such  officer  must,  until  after  the 
expiration  of  the  term  of  the  present  incumbent,  discharge  the  duties  east 
upon  the  tax-collector  under  the  provisions  of  articles  one  and  two  of  this 
chapter* 

History:    Enacted  March  12,  1872. 
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PBOPEETY  OF  THE  STATE. 

CSiapter  I.    Thi  Public  Lands,  §§  3395-3574. 

IL    Thk  Yosxmits  Valley  and  Mariposa  Bio  Tbjob  Gbovx,  S8  8584-3586w 
in.    Tax  State  Bubtikg-Groumd,  §9  3596-3597, 


CHAPTER  I. 

THE  PUBLIC  LAND& 

Article  L  General  Provisioiifl  Bespecting  the  Public  Lands,  ||  3395-3429. 

II.  Swamp  and  Overflowed,  Salt-Marsh,  and  Tide  Lands,  9§  3440-3493^« 

in.  School  Lands,  §§  3494-3503. 

lY.  Payments,  Certificates  of  Purchase,  and  Patents,  §§  3512-3523. 

y.  Selection  and  Sale  of  University  Lands,  §§  3533-3536. 

VL  Proceedings  against  Delinquent  Purchasers,  §9  3546-3556. 

YII.  Miscellaneous  Provisions  Belating  to  PubUe  Lands,  99  3566-3574. 

ARTICLE  L 

GENERAL  PROVISIONS  RESPECTING  THE  PUBLIC  LANDa 


9  8395.    Begister  to  keep  certain  accounts  and      9  3412. 
records.  9  3413. 

9  3396.    Must  keep  plats  and  note  locations 

thereon.  9  3414. 

9  3397.    Must  note  on  plats  the  issuing  of 

certificates  or  patents.  9  3415. 

9  3398.    Surveyor-general  to  be  state  locating 

agent.  9  3416. 

9  3399.    Agent  at  Washington  (repealed).  9  3417. 

9  8400.    Qualification  and  residence  of  agent      9  3418. 
(repealed). 

9  3401.    Duties  of  agent  (repealed).  9  3419. 

9  3402.    Compensation  (repealed).  9  3420. 

93408.    Mode    of    payment    of    agent    (re- 
pealed). 9  3421. 

9  8404.    Purchasers  of  lands   must   pay   ex-      9  3422. 
penses,  etc.  (repealed). 

9  3405.    Surveyor-general  to  keep  certain  ree-      9  3423. 
ords. .  9  3424. 

9  3406.    Duty  of  surveyor-general  on  appli- 
cation for  purchase  of  lands.  9  3425. 

93407.  Same.    [Copy  of  approval.] 

93408.  When   townuiips  are  surveyed    (re-      9  3426. 

pealed). 
9  3409.    Surveyor-general  to  obtain  statement      9  3427. 

as  to  condition  of  school  sections. 
9  3410.    Registers  and  receivers,  how  compen-      9  3428. 

sated  for  services  rendered  state. 
9  3411.    Surveyor-general  to  represent  state  in      9  3429. 

contests. 


Place  of  taking  testimony  to  be  fixed. 

Attorney-general  may  be  required  to 
attend.     Traveling  expenses. 

Contest  as  to  approval  of  survey, 
etc.,  how  disposed  of. 

Same.  [Action  to  determine  conflict, 
jurisdiction.] 

Effect  of  judgment. 

Limitations. 

Duty  upon  application  for  survey 
(repealed). 

Same  (repealed). 

Upon  refusal  of  county  surveyor  (re- 
pealed). 

Surveys,  how  made  (repealed). 

County  treasurer  to  report  to  regis- 
ter. 

Duty  of  register  on  receipt  of  report. 

Quarterly  reports  of  the  county  treas- 
urers. 

Treasurers  to  pay  over  moneys  re- 
ceived for  lands. 

Moneys  received  for  swamp-lands  to 
be  retained  by  county  treasurers. 

Interest,  how  computed,  and  when 
payable. 

Compensation  of  county  treasurer 
and  auditor  (repealed). 

Instructions  and  printed  forms,  is- 
sued by  whom. 


§3396.    REGISTER  TO  KEEP  CERTAIN  ACCOUNTS  AND  RECORDS. 

The  register  of  the  state  land  office  must  keep  separate  accounts  and  records 
in  relation  to  each  class  of  lands  to  which  the  state  is  entitled,  which  must 
show : 

1.  The  number  of  the  survey  or  location,  and  the  date  of  the  approval ; 

2.  The  name  of  the  locator,  the  description  of  the  lands  by  legal  subdivi- 
sions, the  price  per  acre  at  which  they  are  sold,  the  amount  paid,  the  date  of 
payment,  the  number  and  date  of  the  certificate  of  purchase ; 

3.  The  date  of  the  patent,  when  it  has  been  issued. 

History:    Enacted  March  12,  1872. 
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§  3396.    MUST  KEEP  PLATS  AKD  NOTE  LOCATIONS  THEBEON.    He 

must  also  keep  plats  of  such  lands,  upon  which  all  approved  locations  and 
surveys  must  be  designated  by  their  numbers. 

History:    Enacted  March  12,  1872. 

§3397.  MUST  NOTE  ON  PLATS  THE  ISSUINa  OF  OEBTIFIOATES 
OR  PATENTS.  When  certificates  of  purchase  or  patents  are  issued,  the  fact 
must  be  noted  on  the  plats. 

History:     Enacted  March  12,  1872,  founded  upon  S  3  Act  March  26, 1868, 
Stats.  1867-8,  p.  508. 

§3398.    SXTBVEYOS-OENEEAL   TO   BE   STATE   LOCATING   AGENT. 

The  surveyor-general  is  the  general  agent  of  the  state  for  the  location  in  the 
United  States  land  ofSces  of  the  unsold  portion  of  five  hundred  thousand 
acres  of  land  granted  to  the  state  for  school  purposes,  and  the  sixteenth  and 
thirty-sixth  sections  granted  for  the  use  of  public  schools,  and  lands  in  lieu 
thereof.  History:    Enacted  March  12,  1872, 

§§  3399-3404     (Repealed.) 

History:     Enacted  March  12,  1872;   repealed  January  19,  1874^  Cods 
Amdts.  1873-4,  p.  139. 

§3405.    SXTBVETOS-OENEEAL  TO  KEEP  CERTAIN  BECOBDS.    The 

surveyor-general  must  provide  the  necessary  record  book,  and  cause  all  lists 
or  patents  for  lands  from  the  United  States  to  be  recorded  therein. 

History:    Enacted  March  12,  1872. 

§3406.  DUT7  OF  SXTBVETOR  -  OENEEAL  ON  APPLICATION  FOB 
PURCHASE  OF  LANDS.  The  surveyor-general  must,  whenever  application 
is  made  to  him  for  any  portion  of  the  lands  mentioned  in  section  three  thou- 
sand three  hundred  and  ninety-eight,  communicate  with  the  United  States 
land  office,  and  ask  that  the  lands  described  in  the  application  be  accepted  in 
part  satisfaction  of  the  grant  under  which  it  is  sought  to  be  located* 

History:    Enacted  March  12,  1872. 

§  3407.  SAME.  [COPT  OF  APPROVAL.]  When  the  acceptance  of  the 
register  of  the  United  States  land  office  is  obtained,  he  must  give  to  the  party 
applying  a  copy  of  his  approval. 

History:    Enacted  March  12,  1872.  , 

§3408.    WHEN  TOWNSHIPS  ARE  SURVEYED  (repealed). 

History:     Enacted  March  12,  1872;  repealed  April  3,  1876,  Code  Amdtt. 
1875-6,  p.  57. 

Applied,  cited,  coiuitroed,  referred  to,  etc.,  In:  Vance  vs.  Bvans,  62  Cal.  93,  94  (applied). 

§  3409.  SURVETOR-OENERAL  TO  OBTAIN  STATEMENT  AS  TO  CON- 
DITION OF  SCHOOL  SECTIONS.  The  surveyor-general  must,  after  the 
survey  of  any  township  by  the  United  States  surveyor-general,  obtain  from 
the  United  States  land  office  a  statement,  showing  whether  or  not  the  sixteenth 
and  thirty-sixth  sections  therein  belong  to  the  state. 

History:    Enacted  March  12,  1872. 

1.  Applied,  cited,  construed,  referred  to.  l*    AppMed,  cited,  conatraed,  referred  to. 

2.  Evidence  of  survey.  •^®-»  '^*  Bode  vs.  Trimmer,  82  Cal.  618.  515. 
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M    Pac.    Rep.    187    (applied);    Prentice    vs.  been    surveyed    by    United    States;    hence, 

lililerp   82   CaL   670,   573,   28   Pac.    Rep.    189  certificate    of    surveyor-seneral    that    such 

(applied).  register  had  made  such  statement  is   evl- 

2.    BvldeMee     of    mnrver* — Statement     of  dence  that  land  has  been   surveyed. — Bode 

register  of  land   office   showing  that  thero  s.  Trimmer,  82  Cal.  613,  616;  23  Pac.  Rep. 

is  no  adverse  claim  to  school  lands  could  187;   Prentice   vs.   Miller,   82   CaL    670,   678. 

not  have   been   obtained   until   after  town-  23  Pac.  Rep.  189. 
ship  containing  other  lands  applied  for  had 

§3410.  BEOISTESS  AND  BEOEIVEBS^  HOW  COMPENSATED  FOR 
8ESVI0ES  BENDEBED  STATE.  The  registers  and  receivers  of  the  United 
States  land  offices  must  present  their  accounts  for  services  rendered  the  state 
to  the  surveyor-general,  who,  if  he  finds  the  same  correct,  according  to  fees 
allowed  registers  and  receivers  by  act  of  congress,  or  by  the  department  of 
the  interior,  must  certify  the  same  to  the  state  board  of  examiners,  who  must 
audit  and  allow  such  accounts,  and  they  must  be  paid  out  of  the  general  fund. 

Hfstory:.    Enacted  March  12,  1872,  founded  upon  9  1  Act  January  21| 
1870,  Stats.  1869-70,  p.  14. 

§3411.  SUKVETOS-aENERAL  TO  BEPBESENT  STATE  IN  CON- 
TESTS.  The  surveyor-general  must  represent  the  state  in  all  contests  between 
it  and  the  United  States  in  relation  to  public  lands. 

History:    Enacted  March  12,  1872. 

§3412.  PLACE  OF  TAXING  TESTIMONY  TO  BE  FIXED.  Wben  he 
desires  to  take  testimony  under  the  provisions  of  the  act  of  congress  to  quiet 
land  titles  in  California,  passed  July,  eighteen  hundred  and  sixty-six,  he  must 
request  the  United  States  surveyor-general  to  fix  a  place  convenient  of  access 
by  the  witnesses,  and  the  time  for  taking  such  testimony. 

History:    Enacted  March  12,  1872. 

§3413.  ATTOBNEY  -  OENEBAL  BIAY  BE  BEQUIBED  TO  ATTEND. 
TBAVELING  EXPENSES.  He  may  require  the  attorney-general  to  attend 
and  represent  the  state  at  the  taking  of  such  testimony;  and  the  traveling 
expenses  of  each  are  a  charge  against  the  state.  All  claims  for  traveling 
expenses  must  be  audited  and  allowed  by  the  board  of  examiners,  and  paid 
out  of  the  general  fund.  But  not  more  than  fifteen  hundred  dollars  must  be 
allowed  in  any  one  year  for  such  expenses. 

History:    Enacted  March  12,  1872. 

1.  Applied,  cited,  construed,  referred  to.  areneral,     payment.^ — Where     travelingr     ©x- 

2.  Traveling    expenses    of    attorney-general,      penses  of  surveyor-sreneral  have  exhausted 

payment.  appropriation     for     traveling     expenses     of 

surveyor-general   and   attorney-general   for 

1.  Applied,  eU^f  consiraed,  referred  to,  that  year,  controller  will  not  be  compelled 
etc.  In:  Marshall  vs.  Dunn,  69  Cal.  223,  224,  to  issue  warrants  to  attorney-general  for 
10  Pac.  Rep.  399  (cited).  his  traveling  expenses. — Marshall  vs.  Dunn, 

2.  TmveliBiP       ezpenacs      of      attorney-       69  Cal.  223,  224,  10  Pac.  Rep.  899. 

§  3414.  CONTEST  AS  TO  APPROVAL  OF  S17RVEY,  ETC.,  HOW  DIS- 
POSED  OF.  When  a  contest  arises  concerning  the  approval  of  a  survey  or 
location  before  the  surveyor-general,  or  concerning  a  certificate  of  purchase 
or  other  evidence  of  title  before  the  register,  the  oflBcer  before  whom  the 
contest  is  made  may,  when  the  question  involved  is  as  to  the  survey,  or  one 
purely  of  fact,  or  whether  the  land  applied  for  is  a  part  of  the  swamp  or 
overflowed  lands  of  the  state,  or  whether  it  is  included  within  a  confirmed 
grant,  the  lines  of  which  have  been  run  by  authority  of  law,  proceed  to  hear 
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■nrreyor-ireneral  under  this  section  does 
not  affect  validity  of  order  which  was 
made  by  deputy  who  acted  In  that  capacity 
and  signed  and  sealed  order  for  both  regrls- 
ter  and  surveyor^greneral.  —  Espinosa  vs. 
Phelan.   77  Cal.   100,   101,   19   Pac  Rep.   188. 

25.  PERSON  BNTITL.BD  TO  CONTBST. 
Applicant  to  purchase  land  who  has  filed 
protest  agrainst  Issuance  of  any  further  evi- 
dence of  title  based  on  defendant's  appli- 
cation and  certificate  of  purchase  and  who 
was  at  time  of  his  application  and  still  is 
an  actual  settler  on  the  land,  has  made 
valuable  improvements  thereon,  and  pos- 
sesses all  personal  qualifications  to  entitle 
him  to  purchase  said  land,  is  authorized  to 
initiate  contest.  —  Perrl  vs.  Beaumont,  91 
Cal.   30,  34,  27  Pac.  Rep.  634. 

26.  Any  other  applicant  to  purchase  the 
land  from  state  may  contest  his  risrhL — 
Directors  of  F.  B.  I.  D.  vs.  Abila,  106  Cal. 
356,  863,  89  Pac.  Rep.  794.  See  Taylor  vs. 
W^eston,  77  Cal.  634,  20  Pac.  Rep.   62. 

27.  Applicant  under  void  application  for 

purchase  of  swamp-lands  may  contest  rigrht 
of  others  to  purchase. — Garfield  vs.  Wil- 
son, 74  Cal.  176,  178,  16  Pac.  Rep.  620.  See 
Tyler  vs.  Hougrhton,  26  Cal.  26;  Thompson 
vs.  True,  48  Cal.  601,  606. 

28.  Initiation  of  contest  In  name  of  ap- 
licant  who  had  died  Ions:  before  contestee 
made  his  application  to  purchase  Is  void, 
and  hence  district  court  had  no  Jurisdiction 
to  determine  such  contesL  —  Keema  vs. 
Doherty,   61   Cal.   8,   7. 

29.  Hiners  irho  d^ircU  on  and  have  per- 
formed labor  on  mininir  claim  on  sixteenth 
or  thirty-sixth  section  are  entitled  to  pro- 
test grrantinsT  of  patent  to  such  land  to 
purchaser  thereof  as  school  lands. — Hler- 
grins  vs.  Housrhton,  26  Cal.  252,  269. 

90.  Plaintilfy  wlthont  showinip  any  rlvht 
in  himself  to  pnrchase  or  in  any  way  con- 
nectinsT    himself    with    any    claim    to    land. 


may  contest  rigrht  of  defendant  to  pur- 
chase.— Polk  vs.  Sleeper,  148  CaL  70,  78,  76 
Pac.   Rep.    819. 

81.  Survey or-greneral  is  required  to  re- 
fer contest  for  purchase  of  state  lands, 
thouerh  contestant  has  not  made  application 
to  purchase  such  lands  from  state,  but 
claims  title  from  United  States. — Tyler  vs. 
Houghton,  26  Cal.  26,  30. 

82.  Privity  with  state,  which  Is  para- 
mount source  of  title,  is  unnecessary. 
Contestants  for  rigrht  to  purchase  state 
lands  have  statutory  rigrht  to  such  contest 
thougrh  they  have  no  common-law  right 
of  action  based  on  their  relation  to  state  or 
land. — McFaul  vs.  Pfankuch,  98  CaL  400, 
408,  83  Pac.  Rep.  397. 

S8.  PnrduMer  firom  holder  of  certffteste 
of  pnrcluuie  who  has  paid  amount  of  pur- 
chase price  is  entitled  to  interfere  in  cos- 
test  to  purchase  land,  and  hence  it  was 
error  to  strike  out  his  cross-complaint  set- 
ting: up  such  fact. — Muller  vs.  Carey,  58 
Cal.   638,   642. 

84.  Riffht  to  contest  follows  the  right  of 
qnalifled  applicant  to  purchase,  and  con- 
testant to  purchase  land  under  act  relating 
to  sale  of  lands  uncovered  by  recession  or 
drainage  of  swamp  or  overflowed  lands 
(Stats.  1898  p.  341),  need  not  be  an  actual 
settler  thereon. — Wrinkle  vs.  Wright,  18* 
Cal.  491.   494.  69  Pac.  Rep.  148. 

86.  WAIVER  OF  FKB  FOR  REFER- 
BNCES. — Filing  protest  and  demand  for  ref- 
erence of  contest  does  not  amount  to 
waiver  of  right  to  demand  fee  before  cer- 
tifying such  contest  to  proper  court. — Sher- 
man vs.  Wright,  188  Cal.  639,  643.  65  Pac. 
Rep.    1096. 

80.     W^ITHDRAW^AL.  OF  PROTEST  18  sot 

shown  by  averments  by  one  who  protested 
against  application  of  his  co-defendant  that 
he  filed  his  protest  under  a  mistake  of 
fact. — Cadierque  vs.  Duran,  49  Cal.  856,  S58. 


§3416.  SAME.  [ACTION  TO  DETERMINE  CONFLICT,  JXTBISDIC 
TION.]  After  snch  order  is  made  either  party  may  bring  an  action  in  the 
superior  court  of  the  county  in  which  the  land  in  question  is  situated,  to 
determine  the  conflict,  and  the  production  of  a  certified  copy  of  the  entry, 
made  by  either  the  surveyor-general  or  the  register,  gives  the  court  full  and 
complete  jurisdiction  to  hear  and  determine  the  action. 

History:     Enacted  March  12,  1872;  amended  April  28,  1880,  Code  Amdts. 
1880  (PoL  pt),  p.  108. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construed  to  provide  rule  of  evidence 

of  jurisdiction. 

3.  Action   to   contest  purchase  of   state 

land,  nature  of. 

4.  Same — Order  of  reference  is  in  nature 

of  bill  of  interpleader. 

5.  Same — Not  proceeding  in  rem. 

6.  Same — Purpose  of  action. 

7,  8.  Complaint   and   answer  ^Amendments. 
9-12.  Same — Bequisites. 
13.  Same-— Same  —  Allegation   that  land 
had  been  sectionized. 


14.  Same  —  Same  —  Complaint  failing  to 
allege    that    surveyor-general   mi^ 
application  for  approval  of  selection. 
15, 16.  Same — Same — Defendant    must    show 
in  answer  that  he  is  entitled  to  pur- 
chase. 
17.  Same — Same — ^Facts  conferring  jnri*- 
diction. 
18, 19.  Same — Same — Ground  of  protest. 
20.  Same — Same — If   complaint  docs  not 
make  prima  facie  case. 
21-24.  Same — Same — Necessary  qualificatioBS 
to  purchase. 


r 
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25,26.  Same— Same — ^Beference  of  contest. 
27,28.  Same — Same — Suitableness   for    colti* 
vation. 
29.  Same — Same — Survey  and  segregation* 
30,31.  Same — ^Sufficiency. 

32.  Same — Same — Allegation    that    plain- 

tiff filed  his  application  or  affidavit 
in  due  form. 

33.  Same--Same — Complaint  alleging  that 

prior   to   plaintiff's  application   sur- 
veyor-general had  approved  defend- 
ant's application. 
84.  Same — Same-r-Comiplaint    not    setting 
forth  that  any  affidavit  was  filed. 

35.  Same  —  Same  —  Denial    of    plaintiff's 

right  to  purchase. 

36.  Same  —  Same  —  Denial  that  land  ap* 

plied  for  had  been  selected. 
S7«  Same — Same — Ordinary  rules  of  plead- 
ing applied. 
38-40.  Same — Same — ^Reference. 

41.  Same — Same — Survey  of  school  lands 

before  application. 

42.  Demurrer. 

43.  Same  —  Objection    to    com^jlaint    on 

grounds  of  uncertainty  or  indefinite- 
ness. 

44.  Dismissal  of  action. 

45.  Evidence,  admissibility — Certificate  of 

purchase. 

46.  Same— Certificate  of  roister  of  land 

office. 

47.  Same — Character  of  similar  lands. 
48,49.  Same — Evidence  of  citizenship. 

50.  Same — Evidence  that  land  had  become 

suitable  for  cultivation. 

51.  Same — ^Expert. 

52.  Same — Map    approved   by   surveyor* 

general. 

53.  S^e — Township  plat. 

54.  Evidence,  sufficiency. 

55.  Actual  settlement. 

56.  Same — Adverse  occupancy. 

57.  Same — Certificate  of  purchase  prima 

facie  evidence  of  good  faith. 

58.  Same — Certificate   of   purchase  prima 

facie    evidence    that   purchaser   has 
complied  with  state  law. 

59.  Citizenship. 

60.  Findings — Not  necessary. 

61.  Same — Presumption. 
62,63.  Same — ^Within  issues. 
64,65.  Intervention,  parties  entitled. 

66.  Same — ^Applicant  after  reference. 

67.  Same — Time  for. 
68,69.  Issues. 

70.  Jurisdiction — ^After  reference  of  con- 

test. 

71.  Same— Court  agent  of  state. 

72-74.  Same — Exists  only  as  expressly  pro- 
vided for  by  statute. 

75.  Same — tissue  as  to  whether  state  has 

title  within  jurisdiction. 

76.  Same — Is  special. 

77.  Same — ^limited    to    determination    of 

contest  as  to  particular  land  involved. 
78, 79.  Same— Making  and  entry  of  order  of 
reference  confer. 

80.  Same— Kef erence  alone  will  not  confer 

jurisdiction. 

81.  Same  —  Same  — -  Commencement  of  ae- 

tion. 


82.  Parties — Amicus  curias. 

83.  Same— Joinder  of  applicant  with  pro- 

testant. 

84.  Same — State  not  necessary  party. 
83.  Same — State  not  proper  party. 

86.  Proof,  burden  of — Court  may  refuse 

to  hear  evidence. 

87.  Same — ^Facts  alleged  in  affidavit  must 

be  proved  true. 

88-94.  Same — Failure  of  plaintiff  to  make 
out  case  does  not  entitle  defendant 
to  judgment. 

95, 96.  Same — Plaintiff  cannot  recover  by  in- 
sufficiency of  allegation  or  proof  on 
part  of  defendant. 

97.  Beview  on  appeal. 

98.  Same— Who  entitled  to  appeal. 

99.  Service  of  summons  by  publication. 

1.  APPL.IBD,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Pollard  vs.  Putnam, 
64  Cal.  630,  632  (cited);  Lane  vs.  Pferdner, 
66  Cal.  122,  128  (applied);  LAUgenour  vs. 
Shanklin,  67  Cal.  70,  76  (applied);  Cunningr- 
ham  vs.  Shanklin,  60  Cal.  118,  123  (cited); 
Eada  vs.  Clarke,  68  Cal.  481,  9  Pac.  Rei». 
666  (construed);  Lobree  vs.  Mullan,  70  CaL 
160,  161,  11  Pac.  Rep.  686  (construed); 
Byrd  vs.  Reichert,  74  CSal.  679,  682,  16  Pac. 
Rep.  499  (construed);  Oreenwade  vs.  De 
Camp,  72  Cal.  448,  14  Pac.  Rep.  177  (cited); 
Cerf  vs.  Reichert,  78  Cal.  860,  862,  16  Pac. 
Rep.  10  (referred  to);  Prentice  vs.  Miller, 
82  Cal.  670,  672,  674,  28  Paa  Rep.  189 
(cited);' Perr!  vs.  Beaumont,  91  CaL  80, 
82,  84,  27  Pac.  Rep.  684  (construed);  Mc- 
Faul  vs.  Pfankuch,  98  Cal.  400,  403,  83  Pac. 
Rep.  897  (cited);  McCabe  vs.  Goodwin.  106 
CaL  486.  487,  89  Pac.  Rep.  941  (cited);  Sher- 
man vs.  Wriffht,  188  Cal.  639.  642,  66  Pac 
Rep.  1096  (construed);  Youle  vs.  Thomas 
(Cal.  April  6,  1906),  80  Pac.  Rep.  714,  716 
(construed). 

As  to  effect  of  $ndgnkent  In  actlom  to 
contest  rlffbt  to  parchase^  see  post  |  8416 
and  note. 

As  to  order  amd  ccrtlAcate  of  reference, 
see  ante  |  8414  and  note  pars.  18-22. 

An  to  persons  entitled  to  contest,  see 
ante  18414  and  note  pars.  23-82. 

As  to  when  contest  is  anthorlaed,  see  ante 
8  8414  and  note  pars.  2-16. 

9.  CONSTRUED  TO  SIBIPLY  PROVIDE 
RULE    OF   EVIDENCE    OF   JURISDICTION 

Of    court.  —  Sherman    vs.    Wrigrht,    188    CaL 
689,  642,  66  Pac.  Rep.  1096. 

S.  ACTION  TO  CONTEST  PURCHASE 
OF  STATE  LAND — Nature  of. — It  is  statu- 
tory action  and  does  not  involve  title  to 
land,  but  rig'ht  to  purchase  and  procure 
such  title.  This  rlgrht  depends  upon  estab- 
lishment of  facts  essential  under  statute 
to  grive  rierht  and  application  of  law  thereto. 
It  involves  no  equitable  doctrine,  and  rules 
of  statute  are  to  be  applied. — Campbell  vs. 
Coburn,  77  Cal.  86,  87,  sub  nom.  Campbell 
vs.  Hayes,  18  Paa  Rep.  860. 

4.  Order  of  reference  Is  In  natnre  of  bill 
of  interpleader  and  binds  state  by  result 
of  action  in  which  each  of  applicants  to 
purchase  becomes  an  actor  and  must  estab- 
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lish  his  rlsrht  to  purchase,  to  entitle  him 
to  judarment. — ^McFaul  vs.  Pfankuch,  98  Cal. 
400,  402.  8S  Pae.  Rep.  897. 

0.  "While  mot  m  proecedinip  la  rem,  con- 
test bears  some  resemblance  to  such  pro- 
ceedlnsr. — Cunningham  vs.  Shanklin.  60  Cal. 
118,   126. 

€•  Purpose  of  aetlom  is  not  to  annul  cer- 
tificate of  location  or  purchase,  or  other 
evidence  of  title,  but  if  both  of  parties  are 
applicants,  purpose  is  to  determine  as  to 
which  applicant  has  better  right  to  pur- 
chase, or  if  contest  arises  from  protest  filed 
by  one  who  is  not  seeking  to  purchase  land 
from  state,  purpose  is  to  determine  whether 
party  against  whom  purchase  is  protested 
has  right  to  purchase  land,  and  annulment 
of  certificate  of  purchase  is  merely  con- 
sequence of  determination  that  party  hold- 
ing it  is  not  entitled  as  against  other  to 
purchase  land. — Cunningham  vs.  Crowley, 
61  Cal.   128.  188. 

7.  COMPLAINT  AND  ANSWER^ 
AMENDMENTS.  —  Leave  to  amend  com- 
plaint so  as  to  show  that  demand  had 
been  made  for  an  order  of  reference  and 
at  time  such  demand  was  made  should  have 
been  granted,  and  it  was  error  not  to  do 
so. — Riddell  vs.  Mullan,  77  Cal.  677.  578, 
20  Pac.  Rep.  91. 

8.  Refusal  to  grant  defendant  leave  to 
amend  answer  in  contest,  so  as  to  show 
that  demand  was  made  by  him  *for  ap- 
proval of  his  application  or  that  demand  was 
made  for  order  of  reference  or  that  refer- 
ence to  court  had  been  made  as  required 
by  1 3499  post,  was  error.  —  Burns  vs. 
Scooffy.  98  Cal.   271,  276,  83  Pac.  Rep.  86. 

••  Requisites. — ^Bach  party  Is  an  aetor 
and  BKUst  establtsli  his  right  against  state. 
—Taylor  vs.  "Weston,  77  Cal.  634.  640,  20 
Pac.  Rep.  62. 

10.  Each  party  Is  an  actor  and  must  set 
forth  in  his  pleadings  and  show  by  his 
proof  that  he  has  strictly  compiled  with 
law  and  by  such  compliance  has  become 
entitled  to  purchase  land. — Gllson  vs.  Rob- 
inson, 68  Cal.  689.  648.  10  Pac.  Rep.  193; 
McKensie  vs.  Brandon,  71  Cal.  209,  211,  12 
Pac.  Rep.  428;  Price  vs.  Beaver,  73  Cal.  625, 
629.  16  Pac.  Rep.  866;  Prentice  vs.  Miller. 
82  Cal.  670.  673,  23  Pac.  Rep.  189;  Jacobs 
vs.  Walker,  90  Cal.  43,  46.  27  Pac.  Rep.  48. 
See  Wright  vs.  Laugenour.  56  Cal.  280.  282; 
Goldberg  vs.  Thompson.  96  Cal..  117.  118. 
30  Pac.  Rep.  1019;  Polk  vs.  Sleeper.  148  Cal. 
70,  74.  76  Pac.  Rep.  819. 

11.  Each  party  is  an  actor  and  must 
state  in  his  pleadings  all  facts  on  which 
he  relies  as  showing  his  right  to  become 
purchaser  and  steps  he  has  taken  to  avail 
himself  of  and  secure  his  right  to  make 
purchase. — Dillon  vs.  Saloude.  68  Cal.  267. 
269,  9  Pac.  Rep.  162.  See  Cadlerque  v«k 
Duran,  49  Cal.  866;  Christman  vs.  Bralnard. 
51  Cal.  634,  536;  Ramsey  vs.  Flournoy,  68 
Cal.  260;  Cushing  vs.  Keslar,  68  Cal.  478. 
476.  9  Pac.  Rep.  669;  Reese  vs.  Thorburn, 
78  Cal.  116.  117.  20  Pac.  Rep.  181;  Polk  vs. 
Sleeper,  148  Cal.  70,  T4.  76  Pac  Rep.  819. 


12.  This  rule  does  not  change  rule  that 
material  allegations  which  are  not  denied 
are  deemed  to  be  true. — Prentice  va  Mil- 
ler, 82  CaL  670,  673.  83  Pac  Rep.  189. 

18.  Same. — AUegatlon  that  land  had  been 
sectlonlsed  more  than  sixty  days  before  Us 
application  was  made  is  not  necessary  in 
complaint  in  contest  for  purchase  of 
school  land  which  alleges  that  there  was 
no  adverse  occupant  at  time  of  plalntllTs 
application.  —  Albert  vs.  Hobler,  111  Cal. 
898.    400.   48   Pac.   Rep.   1104. 

14.  Same. — Complaint  falling  to  allege 
tbat  snrveyor-general  has  nuide  application 
for  approval  of  selcetlon  to  register  of 
proper  land  ofRce,  does  not  state  facts  suffi- 
cient to  constitute  cause  of  action  or  gire 
court  Jurisdiction. — Berry  vs.  Cammet,  44 
Cal.    347.    362. 

15.  Same. — Defendant  ntoat  show  la  hte 
answer  that  he  Is  entitled  to  pnrehsse  land 
claimed  by  plaintiff.  In  order  to  give  him 
standing  In  court. — Christman  vs.  Bralnard. 
61  Cal.  634.  636;  Ramsey  vs.  Flournoy.  58 
Cal.  260,  261. 

16.  And  failure  to  do  so  renders  Judg- 
ment in  his  favor  invalid,  though  It  has 
been  found  that  plaintiff  was  not  entitled 
to  purchase  such  land.  —  Christman  vs. 
Brainard.  61  Cal.  634.  686. 

17.  Same. — Faets    eonferrlng  JnrladletleB 

on  court  must  be  alleged  In  complaint- 
Berry  vs.  Cammet.  44  Cal.  847.  361. 

18.  Same. — Gronnda  of  plaintllPs  protest 

filed  in  surveyor-general's  office  need  not 
be  stated  in  complaint. — Jacobs  va  Walker, 
76   Cal.   176.   176,   18  Pac.  Rep.    129. 

19.  In  contest  as  to  purchase  of  state 
lands,  if  one  party  merely  protests  against 
approval  of  application  of  another,  he  must 
state  facts  constituting  ground  of  contest, 
as,  for  instance,  that  he  has  acquired  title 
from  United  States,  or  that  he  has  right  of 
pre-emption,  stating  facts  on  which  his 
right  Is  based. — Cadlerque  vs.  Duran.  49 
Cal.    356,    367. 

20.  Same. — If  complaint  does  not  stake 
prima    fade   ease    against    defendant  he  is 

not  compelled  to  come  into  court  and 
affirmatively  set  out  his  right — ^Polk  vs. 
Sleeper.  143  CaL  70,  73,  76  Pac  819;  Sharp 
vs.  Salisbury,  144  CaL  721,  728.  78  Pac. 
Rep.   282. 

21.  Same.  —  Necessary  analldcatloas  te 
purchase  must  be  alleged  by  applicant  and 
this  is  so  where  one  of  parties  has  already 
procured  patent. — Peabody  vs.  Prince,  78 
Cal.  611,  616,  21  Pac  Rep.  128. 

22.  Failure  of  contestant  to  state  that 
he  was  resident  of  state  of  California  or 
that  he  was  of  lawful  age  or  that  he  had 
not  entered  more  than  three  hundred  and 
twenty  acres  of  lieu  lands,  renders  bis 
complaint  fatally  defective. — ^Wright  va 
Laugenour.  66  Cal.  280,  282. 

23.  Cross-complaint  in  contest  to  pur- 
chase school  land  which  merely  alleges  tbat 
application  was  made  containing  facts 
showing    that    applicant    was    qualified  ts 
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purchase,  but  falls  to  state  that  such  facts 
were  true,  is  Insufficient. — Peabody  vs. 
Prince.  78  Cal.  611.  616.  21  Pac  Rep.  128. 

24.  Applicant  who  purchases  land  under 
8tat&  1893  p.  841,  relatiner  to  sale  of  un- 
covered swamp  and  overflowed  lands,  must 
show  that  he  iK>s8esses  qualifications  which 
entitle  him  to  purchase  as  prescribed  by  1 1 
of  such  act  and  that  party  with  whom  he 
is  contestiner  does  not  possess  requisite 
qualifications. — ^Wrinkle  vs.  Wriffht.  186  CaL 
491,   494.  69  Pac  Rep.   148. 

98.  Same. — Reference  of  eomteat  by  prop- 
er ofllcers  must  be  alleged  in  complaint  in 
contest  for  purchase  of  state  lands. — Daniel- 
witz  vs.  Temple,  65  Cal.  42;  Lane  vs.  Pferd- 
ner,  66  Cal.  128.  123. 

26.  That  certified  copy  of  order  referrinsT 
contest  had  been  filed  in  district  court 
before  action  was  commenced  need  not  be 
alleged.  It  Is  sufficient  to  allege  that  or- 
der had  been  made. — Lane  vs.  Pferdner.  66 
Cal.  122.  128. 

S7.     Same. — Suitableness     for     evltivatloa 

must  be  alleged  In  complaint  in  contest  for 
purchase  of  swamp  and  overflowed  land 
and  that  plaintiff  was  an  actual  settler 
thereon. — Polk  vs.  Sleeper,  148  Cal.  70.  72. 
76  Pac.  Rep.  819.  See  Goldberg  vs.  Thomp- 
son, 96  Cal.  117.  80  Pac  Rep.  1019. 

28.  Answer  In  contest  to  purchase  swamp 
and  overflowed  lands  which  fails  to  state 
that  land  was  occupied  for  purposes  of 
tillage  or  grazing,  or  that  defendant  with- 
in ninety  days  after  filing  of  plat  showing 
segregation  of  such  land  filed  an  applica- 
tion to  have  his  possessory  claim  surveyed, 
does  not  show  that  he  was.  preferred  pur- 
chaser for  such  land  under  act  of  April  4. 
1870  (Stats.  1869-70,  p.  260-262). — ^Ramsey 
va  Flournoy,  68  CaL  260.  261. 

M.     Same. — Survey    and    segregation    by 

authority  of  United  States  of  swamp  and 
overflowed  lands  must  be  alleged  in  com- 
plaint in  contest. — Polk  vs.  Sleeper.  148 
Cal.  70.  72,  76  Pac  Rep.  819.  See  Oarfleld 
vs.  Wilson,  74  Cal.  176.  178.  16  Pac.  Rep.  620; 
Perrl  vs.  Beaumont,  91  Cal.  80,  82.  27  Pac 
Rep.  634. 

SO.  Soflelener* — Complaint  held  not  to 
be  defective  in  falling  to  allege  that  plain- 
tiff was  in  actual  possession  of  land  on  day 
complaint  was  filed. — McFaul  vs.  Pfankuch, 
98  CaL  400.  406.  83  Pac.  Rep.  397. 

81.  Complaint  alleging  that  affidavit  for 
publication  of  summons  in  action  canceling 
PlalntlfTs  certificate  of  purchase  was  false 
which  fails  to  deny  the  specific  fact  stated 
in  such  affidavit  is  insufficient  to  show 
falsity  of  such  affidavit. — Sharp  vs.  Salis- 
bury. 144  CaL  721.  728.  78  Pac  Rep.  282. 

SS.  Same* — ^AUcgatflon  that  plaflntilT  Hied 
kb  application  or  affidavit  In  due  form  Is 

not  sufficient.  The  facts  must  be  stated  so 
that  court  may  see  whether  application  was 
made  in  due  form  or  not. — ^McESntee  vs. 
Cook.  76  CaL   187,  189.  18  Pac  Rep.   258. 

S3.  Same. — Complaint  alleging  that  prior 
te   plalntilTs    applleatlon    anrveyor-general 


had  approved  defendant's  application  does 
not  fail  to  state  sufficient  fact  to  consti- 
tute an  action  where  it  also  alleges  that 
such  action  was  brought  about  by  fraudu- 
lent representation  by  defendant  and  that 
when  second  application  was  made  sur- 
veyor-general referred  matter  for  contest 
to  proper  court. — Gould  vs.  Lanterman,  70 
CaL  247.  248.  11  Pac.  Rep.  709. 

M.  Same. — ConKplaiat  not  setting  forth 
that  any  alBdavit  in  eompllanee  with  8  844S 
post  was  filed  is  insufficient. — Reese  vs.  Thor- 
burn,   78   CaL   116,   117,   20   Pac.   Rep.   131. 

88.  Denial  of  plalntilTs  right  to  pur- 
chase does  not  constitute  defense,  and  can- 
not be  treated  as  constituting  count  In 
answer. — Ramsey  vs.  Flournoy,  68  Cal.  260, 
261. 

M.  Saate. — Denial  that  land  applied  for 
had  been  selected  by  land  agent  of  nni- 
versity  was  stated  to  be  sufficient  to  put 
plalntirr  to  prove  his  allegation  of  selection 
of  land  in  contest  to  purchase  agricul- 
tural college  land. — Cushing  vs.  Keslar.  68 
CaL  473.  476,  9  Pac.  Rep.  669. 

87.  Same. — Ordinary  mles  of  pleading 
apply  to  contest  to  purchase  land. — Polk 
vs.  Sleeper,  143  CaL  70,  74.  76  Pac  Rep.  819. 

S8.  Same. — Reference. — Complaint  aver- 
ring that  surveyor-general  referred  contest 
to  superior  court  In  proper  county  and  that 
order  recording  such  contest  was  filed  with 
clerk  of  said  superior  court,  plaintiff  mak- 
ing proffer  of  said  order  of  reference, 
sufficiently  averred  that  order  of  reference 
had.  been  made  as  against  general  demur- 
rer.— Riddell  vs.  Mullan.  77  CaL  577.  578.  20 
Pac.  Rep.  91. 

39.  Complaint  in  contest  to  purchase 
land  which  alleges  that  plaintiff  demanded 
that  contest  be  referred  to  proper  court  for 
determination,  and  that  that  officer  did 
refer  such  contest  to  such  court  for  deter- 
mination, to  which  complaint  copy  of  order 
was  attached,  which  stated  that  it  was 
thereby  ordered  and  directed  that  said  par- 
ties be  referred  to  district  court,  is  suffi- 
cient to  give  court  jurisdiction. — Ollson  vs. 
Robinson.  68  CaL  639.  642,  10  Pac.  Rep.  198. 

40.  Complaint  In  contest  to  purchase 
state  lands  which  alleges  that  surveyor- 
general,  at  demand  and  request  of  plain- 
tiff, made  and  entered  an  order  that 
contest  be  referred  to  proper  court  for 
decision,  is  sufficient  as  against  general 
demurrer  as  an  averment  that  plaintiff  de- 
manded trial  of  contest  in  proper  court  as 
provided  by  1 17.  act  of  1868  (Stats.  1867- 
68  p.  611). — Berry  vs.  Cammet.  44  Cal.  347 
862. 

41.  Same. — Survey  of  school  lands  before 
application  to  purchase  was  made  Is  suffi- 
ciently shown  where  complaint  In  contest 
over  such  purchase  alleges  such  survey. — 
Prentice  vs.  Miller.  82  CaL  670.  678.  28  Pac. 
Rep.  189. 

42.  DEMURRER  TO  COMPLAINT  — On 
ground  that  it  was  not  llled  within  sixty 
days    after    order    of   reference    was    made. 
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properly  overruled  where  such  fact 
did  not  appear  on  face  of  complaint, 
thougrh  Buch  fact  did  appear  on  back  of 
such  complaint  In  indorsement  of  clerk.-^ 
Jenness  vs.  Bowen,  77  Cal.  310,  811,  19  Paa 
Rep.  622. 

4S.  Objection  to  complaint  on  sronnds 
of  nnccrtalntr  or  Indcflnltencss  cannot  be 
taken  by  demurrer. — McFaul  vs.  Pfankuch, 
98  CaL  400,  406.  88  Pac.  Rep.  897. 

44*  DISMISSAL  OF  ACTION.— JnAsmenf 
that  neither  party  is  entitled  to  purchase 
swamp  or  overflowed  land  or  any  part 
thereof,  is  equivalent  to  dismissal  of  action 
which  was  proper  where  contest  was  im- 
properly referred. — Cox  vs.  Jones,  47  Cal. 
412,  418. 

45.  EVIDBNCBy  ADMISSIBILITY.— Cer- 
tiflcate  of  pnrchnse  nndcr  school-land  irar- 
rant  is  not  admissible  as  evidence  that  land 
located  is  surveyed. — Hastlnsrs  vs.  Devlin, 
40  Cal.  368,  864. 

40.     CertlAcate  of  regrlster  of  land   ofllce 

that  certain  land  has  been  listed  to  state  as 
lieu  lands,  is  not  admissible  in  evidence  for 
such  purpose  or  to  prove  such  listing:. — 
Murphy  vs.  Sumner,  74  Cal.  816,  819,  16  Pac 
Rep.  8. 

47.  Character  of  similar  lands. — Evidence 
that  lands  in  neigrhborhood  similarly  situ- 
ated but  still  lower  and  subject  to  be  more 
deeply  overflowed  produce  staple  crops, 
was  admissible  to  show  character  of  land 
In  controversy  where  such  land  had  never 
been  cultivated. — Keeran  vs.  Allen,  88  Cal. 
642,    647. 

48.  Evidence  of  citlaenshlp.  —Evidence 
that  defendant,  who  was  a  foreign-born 
woman,  had  married  a  naturalized  citizen, 
is  not  admissible  to  show  citizenship  in 
contest  to  purchase  swamp-lands.  Such 
naturalization  must  be  shown  by  record 
evidence. — Belcher  vs.  Farren,  89  Cal.  78, 
78,   26  Pac  Rep.  791. 

49.  Parol  evidence  and  srreat  regrlster  of 
voters  are  not  admissible  to  show  naturali- 
zation of  applicant  for  purchase  of  school 
lands. — Bode  vs.  Trimmer,  82  Cal.  618,  616, 
28  Pac.  Rep.  187;  Prentice  vs.  Miller,  82 
Cal.   670,   676,  88  Pac  Rep.  189. 

60.  Evidence  that  land  granted  to  state 
as  swamp  and  overflowed  land  has  hecome 
snitable  for  cultivation  is  admissible  In 
contest  to  purchase  swamp  and  overflowed 
lands. — Fulton  vs.  Brannsji,  88  Cal.  464,  466, 
26  Pac.  Dep.  606. 

51.  Expert. — ^Where  evidence  showed  that 
witness  had  an  ordinary  knowleder«f  as 
farmer  and  logr^er,  of  land  and  its  quali- 
ties. It  was  not  error  to  permit  witness  to 
answer  as  to  what,  in  his  Judgment,  It 
would  cost  to  clear  land  so  as  to  put  it  in 
condition  to  plow. — Barnum  vs.  Brldgres,  81 
Cal.   604.  607,  22  Pac.  Rep.  924. 

52.  Map    approved    hy    snrveyor-ipeneral 

is  inadmiaslble  as  showingr  whether  land  Is 
swamp  or  overflowed  land. — Keeran  vs. 
Orifflth,  81  Cal.  461,  468. 


53.  Tow^nshlp  plats  are  admlsBlble  in 
evidence  In  contest  to  purchase  swamp  and 
overflowed  lands,  to  prove  that  land  had 
been  surveyed  by  United  States  and  as  coa- 
taininsT  proof  that  title  had  vested  in  state. 

• — Thompson  vs.  Thornton,  60  CaL  142,  145. 

54.  EVIDENCE,  SUFFICIENCY^— On  con- 
test, if  it  appears  that  certificate  of  pur- 
chase waa  issued  to  one  properly  qualified 
and  that  holder  thereof  had  fully  com- 
piled with  terms  of  contract  on  his  part,  he 
is  entitled  to  Juderment  in  his  favor  and 
agrainst  state  for  Issuance  to  him  of  patent 
to  land. — McCabe  vs.  Goodwin,  106  CaL  486, 
491,  39   Pac.  Rep.  941. 

6S.  ACTUAL  SETTLEMENT.  —  Evidence 
held  sufficient  to  show  that  defendant  was 
an  actual  settler  on  land. — Gavitt  va  Mohr, 
68  CaL  606.  607,  609,  10  Pac  Rep.  837. 

CML  Adverse  oecnpancy. — Evidence  held 
to  show  that  land  in  controversy  was  in  ad- 
verse occupancy  of  another  at  time  he 
made  his  application. — Gavitt  vs.  Mohr,  €S 
CaL  606.  607,  611,  10  Pac.  Rep.  337. 

67.  Certificate  of  purchase  prima  fade 
evidence  that  pnrchaaer  Is  one  In  seed 
faith  within  act  of  congrress  of  July  23. 
1866.  quieting:  land  titles  in  United  States. 
— ^Hodapp  vs.  Sharp,  40  Cal.  69,  71,  citing 
Toland  vs.  Mandell,  88  Cal.  30. 

58.  Certificate  of  purchase  nnder  school 
land  'warrant  prima  fade  evidence  that  psr- 
ehaser  has  complied  'with  state  law,  so  as 

to  be  within  act  of  congrress  of  July  23, 
1866,  to  quiet  title  to  lands  in  state  of 
California. — ^Toland  vs.  MandelL  38  Cal.  30. 
41. 

SO.  CItlsenshlp. — Evidence  that  plaintlfE 
was  born  in  France  and  was  naturalized  in 
city  of  New  York,  but  had  lost  his  natural- 
ization papers,  was  insufficient  to  show  his 
citizenship.  —  Miller  vs.  Prentice,  88  Cal. 
104,  106,  22  Pac  Rep.   8. 

60.  FINDINGS. — Not  necessary  In  an  ac- 
tion to  contest  rlgrht  to  purchase  state  land, 
it  not  beingr  an  equitable  action. — Campbell 
vs.  Coburn.  77  Cal.  36,  87,  sub  nom.  Camp- 
bell vs.  Hayes,  18  Pac.  Rep.  860. 

61,  Presumption.  —  In  absence  of  finding 
In  contest  to  purchase  school  land  that  de- 
fendant was  an  actual  settler,  as  stated 
in  his  affidavit,  it  'will  be  presumed  tliat  he 
was  not,  and  hence  he  would  not  be  entitled 
to  purchase. — Jacobs  vs.  Walker,  90  CaL 
48,  27  Pac.  Rep.   48. 

02.  IVIthIn  Issues. — In  contest  to  pur- 
chase state  lands,  plaintiff,  in  alle^nsr  that 
such  land  was  not  suitable  for  cultivation, 
or  that,  beingr  suitable  for  cultivation,  he 
was  an  actual  settler  or  resident;  can- 
not recover  because  of  insufficiency  of  al- 
leg'atlon  or  proof  of  defendant,  and  hence 
finding:  that  plaintiff  was  not  an  actoal 
settler  was  not  outside  the  issues. — ^Manler 
vs.  Cunningrhaxn,  72  Cal.  236,  287,  IS  Pac. 
Rep.    622. 

68.  If  land  Is  of  class  which  can  be  sold 
only  to  settlers  and  neither  contestant  Is 
a  settler,   court   must  decide   agralnst  hotb, 
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If  neither  is  entitled  to  purchase,  and  hence 
findings  AA  to  fltneas  for  cultivation  and 
want  of  settlement  are  proper. — Ooldbergr 
va  Thompson,  96  Cat  117»  118,  80  Fae.  Rep. 
1019. 

•4.  INTICKVBNTION— Partlee  entitled. — 
One  who  at  time  of  and  for  year  prior  to 
lime  of  makinsT  his  application  to  purchase 
state  land  was  settler  on  such  land,  and 
land  was  suitable  for  cultivation,  is  entitled 
to  Intervene  in  an  action  brought  to  de- 
cide confllctlnsr  claims  as  to  purchase  of 
swamp  and  overflowed  lands. — Smith  vs. 
Roberts  (Cal.  June  7,  1905),  81  Pac.  Rep. 
1026. 

ff.  Petition  in  Intervention  in  contest 
to  purchase  swamp-lands,  allegrins  that 
lands  were  suitable  for  cultivation,  that 
neither  plaintiff  nor  defendant  had  ever 
resided  thereon,  that  petitioner  was  an 
actual  settler  and  had  applied  to  purchase 
portion  settled  on,  and  setting:  out  his  ap- 
plication and  affidavit,  showing  his  quali- 
fication, was  properly  admitted. — McNee  vs. 
Lynch,  88  CaL  619,  621,  26  Pac.  Rep.  608. 

66.  Same — ^AppUennt  after  reference^^ 
On  reference  of  contest  to  .court  general 
Inquiry  concerning  land  and  determination 
of  rights  under  application  to  purchase 
made  after  proceedingrs  are  begrun  on  order 
of  reference  is  not  authorized,  and  hence 
one  who  has  made  his  application  after 
order  of  reference  was  made  is  not  entitled 
to  Intervene  in  such  action,  nor  is  he  ag- 
grieved by  judfirment  in  favor  of  one  of 
contestants. — Toule  vs.  Thomas  (CaL  April 
4,  1905).  80  Pac.  Rep.  714,  715. 

67.  Time  for. — ^Actual  settler  on  swamp 
and  overflowed  lands  will  not  be  allowed  to 
have  judgment  in  contest  between  other 
applicants  to  purchase  such  lands  set  aside 
and  permission  to  Intervene  in  such  contest 
where  he  knew  at  time  that  such  contest 
was  being:  litigated  and  failed  to  take  steps 
to  Intervene  therein  until  long  afterward. — 
Smith  vs.  Roberts  (CaL  June  7,  1901),  81 
Pac.  Rep.  1026. 

68.  ISSUBS. — One  applicant  is  estopped 
from  denying  authority  of  deputy  locating 
agent  to  administer  an  oath  to  afllidavit 
acompanylng  other  application.  It  being 
a  matter  for  state  to  determine, — ^Wright 
vs.  Lftugenour,   66  CaL   280,   282. 

69.  Where  complaint  in  contest  alleged 
that  defendant  claimed  to  hold  such  lands 
as  grantee  of  original  purchasers  or  from 
their  assignees,  plaintiff  is  estopped  from 
claiming  that  certificates  of  purchase  were 
not  assigned  to  such  defendant  until  after 
commencement  of  action. — McCabe  vs. 
Goodwin.  106  CaL  486,  492,  89  Pac.  Rep.  941. 

76l  jurisdiction.^ — ^After  reference  of 
ceatcst  surveyor- general  has  no  longer 
power  to  determine  any  question  of  law 
or  fact  Involved  in  matter,  court  acquiring 
fnll  and  complete  jurisdiction  to  hear  and 
determine  such  contest. — ^Laugenour  vs. 
Shanklln,  57  Cal.  70,  75. 

71.  Conrt,  Uko  register^  la  agent  of 
state,  to  whom  Is  committed  power  of 
•determining  whether  applicant  has  com- 
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piled  with  terms  on  which  alone  he  is 
per  mi  ted  to  purchase  land. — ^Ltobree  vs.  Mul- 
lan,  70  CaL  150,  151.  11  Pac.  Rep.  685. 

72.  Ebclsts  only  as  expreaoly  provided 
for  by  statvte. — Berry  vs.  Cammet,  44  Cal. 
847,  851. 

78.  And  only  when  it  has  been  especially 
referred  to  them  by  surveyor-general  or  reg- 
ister of  state  land  office  according  to  law. 
— Danielwitz   vs.   Temple,   65   CaL   42. 

74.  Courts  have  no  Jurisdiction  of  con- 
test to  determine  right  to  purchase  swamp 
and  overflowed  lands,  unless  contest  arose 
in  oflSce  of  surveyor-general. — Allen  vs. 
Dake,  60  CaL  80,  82. 

75.  leave  as  to  whether  state  has  title 
to  aneh  lands  la  within  jurisdiction  of  court, 
and  its  decision  in  regard  thereto  is  bind- 
ing on  defendant,  and  hence  he  is  estopped 
from  afterwards  claiming  title  under  state. 
— Thompson  vs.  True,   48  Cal.  601,  608. 

79,  la  special  and  is  conferred  by  this 
and  subsequent  section. — Perri  vs.  Beau- 
mont, 91  C;aL  30,  82,  27  Pac.  Rep.  684. 

77.  Limited  to  detemUnatlon  of  contests 
na  to  partlenlar  land  involved  in  such 
contest,  though  one  of  applicants  may  have 
sought  to  purchase  land  in  addition,  and 
hence,  judgment  broad  enough  to  cover 
such  other  land  will  be  limited  to  land 
and  parties  before  court. — ^Byrd  vs.  Relch- 
ert,  74  C^aL  679,  682,  16  Pac.  Rep.  499; 
Jacobs  vs.  Walker,  90  Cal.  48,  46,  27  Pac. 
Rep.  48;  Wrinkle  vs.  Wright,  186  CaL  491, 
494,  69  Pac.  Rep.  148. 

78.  Making  and  entry  of  order  of  refer* 
enee  confer  jnrlsdletlon  on  superior  court 
of  proper  county  for  trial  purposes. — Sher- 
man vs.  Wright,  183  CaL  639,  641,  65  Pac. 
Rep.    1096. 

79.  Jurisdiction  of  court  to  try  such 
contest  being  special  and  depending 
on  fact  that  surveyor-general  had  made  an 
order  referring  contest. — ^Lane  vs.  Pferdner, 
66  CaL  122,  123. 

80.  Reference  of  contest  alone  vrill  not 
confer  Jurisdiction* — Sharp  vs.  Salisbury, 
144  CaL  721,  723,  78  Pac.  Rep.  282. 

81.  Same. — Commencement    of    action    in 

which  prima  facie  case  is  made  in  com- 
plaint against  defendant  showing  his  cer- 
tificate of  purchase  to  be  for  same  reason 
invalid,  and  If  this  Is  not  done  defendant 
is  not  compelled  to  come  into  court  and 
aflnrmatlvely  set  up  his  rights  must  follow 
,  order  of  reference  or  Jurisdiction  is  not  ac- 
quired.— Sharp  vs.  Salisbury,  144  CaL  721, 
723,  78  Pac.  Rep.  282. 

82.  PARTIEiS* — ^Amleva  cvrfae  was  prop- 
erly allowed  to  produce  evidence  of  right 
of  parties  to  purchase  swamp-land,  duty 
to  inquire  whether  either  party  is  entitled 
to  purchase  being  cast  on  court. — McNee 
vs.  Lynch,  88  CaL  619,  621,  26  Pac.  Rep. 
608. 

83.  Joinder  as  defendant  of  applicant 
^rlth     person     ^rho     has     merely    protested 

against  such  applicant's  application  to  pur- 
chase, is  misjoinder. — Cadierque  vs.  Duran, 
49   CaL    856.    358. 
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8C  Btwte  iu  not  n^eeummry  party  in  con- 
test to  determine  right  to  purchase  state 
lands  where  state  has  granted  lands  to 
another  when  it  has  found  that  prior  appli- 
cant was  not  entitled  to  purchase. — ^McFaul 
vs.  Pfankuch,  98  Cal.  400,  402,  33  Pac.  Rep. 
897. 

80.  State  not  proper  party,  under  stat- 
utes of  1868  p.  611,  providing  for  contest 
concerning  certificate  of  purchase  or  other 
evidence  of  title,  but  person  who  initiates 
such  contest. — Cunningham  vs.  Crowley,  51 
Cal.    128,    132. 

86.  PROOF,  BURDBN  OF. — Coart  may 
refnse  to  hear  evidence  even  though  de- 
fendant's default  has  been  entered,  until 
complaint  has  been  filed  stating  some  cause 
of  action  demanding  an  answer. — Sharp  vs. 
Salisbury.  144  Cal.  721,  723.  78  Pac.  Rep. 
282. 

87.  Facta  allcired  la  aflldavlt  niiiat  be 
proved  to  be  true  at  trial  of  contest. — 
Plummer  vs.  "Woodruff,  78  Cal.  29,  31,  11 
Pac.  Rep.  871.  13  Id.  61;  Harbin  vs.  Burg- 
hart.  76  Cal.  119,  121,  18  Pac.  Rep.  127. 
See  McKenzie  vs.  Brandon,  71  Cal.  209.  12 
Pac.  Rep.  428. 

88f  Fallnre  of  plaintiff  to  make  ont  case 
does  not  entitle  defendant  to  Jndgnient  to 
effect  that  he  has  right  to  purchase  lands 
from  state. — Christman  vs.  Brainard,  61 
Cal.   634.  636. 

89.  Court  must  determine  as  to  right 
of  each  of  parties  and  It  is  necessary  that 
defendants  should  establish  their  right  to 
purchase  it. — Garfield  vs.  Wilson,  74  Cal. 
176,  178,  16  Pac.  Rep.  620;  Perri  vs.  Beau- 
mont, 91  Cal.  80,  82,  27  Pac.  Rep.  634. 

90.  Though  defendant  did  not  deny  al- 
legations in  complaint,  plaintiff  was  com- 
pelled to  prove  them  and  was  not  entitled 
to  judgment  on  pleading.— Cushlng  vs. 
Keslar,  68  Cal.  478,  476,  9  Pac.  Rep.  659. 

91.  Plaintiff  is  only  required  to  establish 
his  own  right,  and  it  rests  on  defendants  to 
establish  a  better  right  not  only  by  show- 
ing themselves  to  be  qualified  purchasers, 
and  thus,  though  complaint  contained  nega- 
tive averments  showing  that  defendants 
were  not  qualified  purchasers,  plaintiff's 
failure  to  prove  such  averment  does  not 
relieve  defendants  of  necessity  of  proving 
their  own  afllrmatlve  allegation. — ^Lane  vs. 
Pferdner.  66  Cal.  122,  123. 

92.  In  contest  to  purchase  agricultural 
college  land  where  complaint  alleged  that 
there  were  no  improvements  on  land, 
which  was  denied  by  answer  which  affirm- 
atively averred  that  plaintiff  knew  that 
there  were  certain  improvements  on  land 
belonging  to  defendant,  It  was  necessary 
for  plaintiff  to  prove  his  allegation. — Cush- 


ing  vs.  Keslar.  68  Cal.  473,  476,  9  Pac  Rep. 
669. 

93.  Whore  no  proof  was  offered  on  part 
of  defendants  to  show  that  they  were  en- 
titled to  purchase,  defendants  are  not  en- 
titled to  Judgment  that  they  were  entitled 
to  purchase  land  in  event  that  plaintiff 
was  not  entitled  to,  merely  because  com- 
plaint stated  facts  showing  that  they  were 
so  entitled. — Rogers  vs.  Shannon.  62  CaL 
99.  108. 

94.  And  hence,  where  complaint  showed 
that  defendant  was  not  entitled  to  purchase 
land,  owing  to  fact  that  such  land  was  not 
surveyed  at  time  application  was  made,  it 
was  erroneous  to.  sustain  demurrer  and 
render  judgment  in  favor  of  defendant, 
though  complaint  also  failed  to  show  that 
such  land  was  conveyed  so  as  to  entitle 
plaintiff  to  have  his  application  to  pur- 
chase approved. — ^Perrl  vs  Beaumont,  91 
Cal.   80,   82,   27  Pac.  Rep.   634. 

95.  Plaintiff  cannot  recover  becanse  of 
Inaofllciency  of  allegation  or  proof  on  part 
of  defendant. — Manley  vs.  Cunningham,  72 
Cal.   236,  237,  18  Pac.  Rep.  622. 

96.  Where  it  appears  that  plaintiff  had 
no  right,  cohtroversy  will  be  decided 
against  him  without  reference  to  validity 
of  defendant's  certificate  of  purchase.— 
Urton  vs.  Wilson,  65  Cal.  11,  13,  2  Pac.  Rep. 
411. 

•T.  RBTIGW  ON  APPEAI^— Failure  to 
object  to  defendant's  right  to  have  his 
claim  to  land  under  certificate  of  purchase 
determined  In  trial  court  prevents  his  rais- 
ing It  for  first  time  on  appeal. — McCabc  vsu 
Goodwin,  106  Cal.  486.  493,  39  Pac.  Rep. 
941. 

08.  Wlio  entitled  to  appeal. — Applicant 
for  purchase  of  land  whose  application  has 
been  rejected  Is  not  in  privity  with  state 
so  as  to  be  entitled  to  appeal  in  an  action 
to  determine  contest  between  other  appli- 
cants in  which  he  intervenes,  on  ground 
that  such  applicants  had  agreed  to  divide 
the  land  between  them. — Youle  vs,  Thomas 
(Cal.  April  6.  1906),  80  Pac  Rep.  714. 
716. 

00.  SBRVICB  OF  SVllfMOlVS  BY  PUBU- 
CATION  in  action  to  contest  right  to  pur- 
chase state  land  which  had  been  referred  to 
district  court  is  sufl^clent  to  give  auob 
court  Jurisdiction,  applicant  being  presumed' 
to  know  that  in  case  of  contest  between 
himself  and  another,  dispute  may  be  re- 
ferred to  superior  court,  and  that,  if  action 
is  commenced  by  other  contestant  he 
may  be  notified  of  it  by  publication  In  casfr 
he  !s  not  resident  of  state,  having  con- 
sented to  it  by  Ptich  fact  In  advance.— 
Lobree  vs.  Mullan,  70  Cal.  160.  161.  11  Pac 
Rep.    686. 


§  3416.  EFFECT  OF  JUDGMENT.  Upon  filing  with  the  snrveyor-geDeral 
or  register,  as  the  case  may  be,  a  copy  of  the  final  judgment  of  the  court,  that 
ofllcer  must  approve  the  survey  or  location,  or  issue  the  certificate  of  pur- 
chase or  other  evidence  of  title  in  accordance  with  such  judgment. 

History:     Enacted  March   12,   1872. 
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1.  Applied,  cited,  construed,  referred  to. 

2.  Construed — Judgment  binding  on  all  the 

world. 

3.  Same — Does  not  specify  time  within  which 

judgment  must  be  filed. 

1  Applicant  to  purchase  cannot  be  received 
or  contest  referred  after  judgment. 

6.  Duty  of  surveyor-general  to  issue  or  ap- 
prove application. 

6.  Evidence  on  which  judgment  was  based 
cannot  be  called  in  question. 

7.  Judgment  cannot  be  attacked  by  cross- 

complaint  in  ejectment. 

8.  Same — In  action  to  set  aside  patent  of 

land. 

9.  Mandamus  lies  to  compel  issuance  of  cer- 

tificate of  purchase. 

10.  Same — Same — Intervention. 

11.  New  party  cannot  come  in  to  prevent  en- 

forcement of  judgment. 

1.  APPL.IBD,  CITKD,  CONSTRUED,  RB- 
FERRED  T10,  etc..  In:  Laugrenour  vs.  Shank- 
lin.  57  Cal.  70,  76,  77  (applied);  Cunnlngrham 
vs.  Shanklin,  60  Cal.  118,  125  (construed); 
White  vs.  Dougrlass  (Cal.  Nov.  26,  1885), 
8  Pac  Rep.  801  (cited);  Batchelder  vs. 
Wllley.  64  Cal.  44,  46.  80  Pac.  Rep.  573 
(construed);  Lobree  vs.  Mullan,  70  Cal.  150, 
151,  11  Pac.  Rep.  685  (construed);  People 
vs.  Morris,  77  Cal.  204,  207,  19  Pac.  Rep. 
878  (applied);  McFaul  vs.  Pfankuch,  98  Cal. 
400,  403,  83  Pac.  Rep.  397  (referred  to); 
Wrinkle  vs.  Wright,  136  Cal.  491,  496,  69 
Pac.  Rep.  148  (construed  and  applied); 
Youle  vs.  Thomas  (Cal.  April  6,  1905),  80 
Pac  Rep.    714,   715    (construed). 

2.  CONSTRUED — Jadflrment  blndlnar  on 
all  tke  world. — By  this  section  state  con- 
sents that  Judgrment  shall  determine  which 
of  two  contestants  shall  receive  certificate 
of  purchase,  and  such  Judgment  is  to  full 
extent  of  its  scope  and  purpose,  binding: 
on  all  the  world. — Lobree  vs.  Mullan,  70 
(^I.  150.  151,  11  Pac.  Rep.  685. 

8.  Docs  not  specify  any  time  within 
wkick  Jadffment  In  contest  mn«t  be  llled» 
nor  by  ^rhom  it  nuiy  be  flled^  and  hence 
flllngr  by  other  persons  than  person  in 
whose    favor    Judgment    is    rendered    was 


proper. — Batchelder   vs.   Wllley,   64   Cal.   44, 
46,  30  Pac.  Rep.   573. 

4.  APPLICATION  TO  PURCHASE  SUCH 
LAXD  CANNOT  BE  RECEIVED  OR  CON- 
l^EST  IN  RELATION  THERETO  Rfi^- 
FERRED  to  the  court  by  surveyor-general 
after  Judgment  in  contest  to  purchase  state 
lands. — Cunningham  vs.  Shankiin,  60  Cal. 
118,   125. 

6.  DUTY  OF  SURVEYOR-GENERAL  TO 
ISSUE  OR  TO  APPROVE  SUCH  APPLICA-> 
TION  arises  on  determination  of  validity 
of  application  to  purchase  state  land. — 
Laugenour  vs.  Shankiin,  57  Cal.  70,  75. 

«.  EVIDEINCE  ON  WHICH  JUDGMENT 
WAS  BASED  CANNOT  BE  CALLED  IN 
QUESTION  by  surveyor-general. — ^Lauge- 
nour vs.  Shankiin,  57  Cal.  70,  75. 

7.  JUDGMENT  CANNOT  BE  ATTACKED 
BY    CROSS-COMPLAINT    IN    EJECTMENT 

though  given  without  any  evidence  to  sup- 
port, such  attack  being  collateral  and  right 
to  set  aside  patent  resting  in  state  alone. — 
Peabody  vs.  Prince,  78  Cal.  511,  516,  21  Pac. 
Rep.  123. 

8.  In  action  by  state  to  met  aside  patent 
of  landy  contest  proceeding  cannot  be  called 
In  question. — People  vs.  Morris,  77  Cal.  204, 
207,  19  Pac.  Rep.  378. 

9.  MANDAMUS  LIES  TO  COMPEL  SUR- 
VEYOR-GENERAL TO  ISSUE  CERTIFI- 
CATE OF  PURCHASE  In  accordance  with 
Judgment  of  court  in  contest. — ^Laugenour 
vs.  Shankiin,  57  Cal.  70,  75. 

10.  Intervention  by  applicant  for  such 
land  made  after  rendition  of  Judgment  de- 
termining right  of  contestant  to  purchase 
In  mandamus  to  compel  surveyor-general 
to  issue  certificate  of  purchase  In  accord- 
ance with  Judgment  in  contest  for  purchase 
of  state  land  Is  not  authorized. — Laugenour 
vs.  Shankiin,  57  Cal.  70,  75. 

11.  NEW  PARTY  CANNOT  COMB  IN  TO 
PREVENT  ENFORCEMENT  OF  JUDG- 
MENT by  Issuance  of  certificate  of  purchase 
after  rendition  of  such  Judgment. — ^Wrinkle 
vs.  Wright,  136  Cal.  491,  496,  69  Pac  Rep. 
148. 


§  3417.  LIMITATIONS.  Unless  the  party  contestant  commences  his  action 
within  sixty  days  after  the  order  of  reference  is  made,  his  rights  in  the  prem- 
ises and  under  this  application  cease. 

History:     Enacted  March   12,   1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Failure  to  bring  suit  within  sixty  days  did 

not  bar  contestant. 
8.  Same — Leaves    him   in    same   position    as 

other  person. 
4.  Same — ^Works  forfeiture  of  all  rights  of 

contestant. 

1.  APPLIKD,  CITBD,  CONSTRUED,  RE- 
FIBRRED  TO,  etc.,  in:  Oreenwade  vs.  De 
Camp,  72  Cal.  448,  449,  14  Pac.  Rep.  177 
(construed);  Jenness  vs.  Bowen,  77  Cal. 
310.  311,  19  Pac.  Rep.  622  (cited);  Polk  vs. 
Sleeper,  148  CaL  70,  74,  76  Pac.  Rep.  819 
(applied). 


As  to  demarrer  on  ffrouad  of  failure  to 
comply  wltli  this  section,  see  ante  §3415 
and  note  par.  42. 

2.  FAILURB  TO  BRING  SUIT  WITHIPr 
SIXTY  DAYS  did  not  bar  contestant  in 
contesting:  validity  of  defendant's  certificate 
of  purchase. — Greenwade  vs.  De  Camp,  72 
Cal.   448,   14   Pac.   Rep.   177. 

8.  licavea  him  In  same  position  aa  any 
other  pemon  and  If  there  was  any  way  in 
which  he  could  afterwards  acquire  right 
there  was  nothing:  in  statute  to  prevent  it. 
— Greenwade  vs.  De  Camp,  72  Cal.  448,  14 
Pac.  Rep.  177. 
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4.  T^orka  a  forfelt«re  of  all  rlirbts  of  Ises. — Greenwade  vs.  Do  Camp.  72  C&L  44t. 
contentant  both  In  application  and  In  prem-      14  Pao.  Rep.  177. 

§§  3418-3421.     (Repealed.) 

History:     Enacted   March   12,   1872;    repealed   March   28,   1874^   Code 
Amdts.  1873-4,  p.  141. 

§  3422.  00X7NT7  TREA8X7KEB  TO  BEPOBT  TO  BEOISTEB.  Upon  the 
first  day  of  every  month  the  county  treasurer  must  make  a  report  to  the 
register  of  all  moneys  received  for  land  during  the  preceding  month,  showing 
the  number  of  the  location  or  survey,  the  name  of  the  purchaser,  and  the 
amount  paid  since  the  date  of  his  last  report,  whether  as  principal  or  interest, 
which  amounts  must  be  entered  in  the  columns  belonging  to  the  particular 
class  of  land  upon  which  each  payment  has  been  made.  The  payment  of  the 
fee  for  the  certificate  of  purchase  must  also  be  entered  in  the  proper  column, 
and  the  treasurer  must  then  send  the  report  to  the  auditor,  who  must  eom- 
pare  the  items  with  the  account  of  the  treasurer ;  and  if  the  same  agrees  with 
his  entries,  countersign  the  report  and  return  it  to  the  treasurer. 

History:    Enacted  March   12,   1872. 

Applied,  cited,  eoBstmed,  referred  to,  Tulare,  119  CaL  609.  616,  61  Pac.  Rep.  tCC 
etc.,    in:    County    of    Klnsrs    vs.    County    of      (cited). 

§3423.  DUTY  OF  BEOISTEB  ON  BEOEIPT  OF  BEPOBT.  These 
reports  must  be  forwarded  to  the  register  at  once,  and  upon  receipt  thereof 
the  register  must  enter  the  payment  so  reported  to  the  credit  of  the  purchaser 
in  the  books  of  his  office.  He  must  notify  the  county  treasurer  of  the  receipt 
of  his  report,  and  if  it  is  not  correct,  return  it  for  correction. 

History:    Enacted  March  12,   1872. 

§3424.    QUABTEBLY   BEPOBTS    OF    THE    OOUNTY   TBEASUBEB8. 

At  the  end  of  each  quarter  the  county  treasurer  must  report  to  the  controller 
of  state  the  sum  which  has  been  received  during  the  quarter  upon  each  class 
of  land;  which  report  must  be  referred  to  the  register  for  examination  and 
comparison  with  the  books  of  his  office. 

History:     Enacted  March   12,   1872. 

§3425.  TBEASXTBEBS  TO  PAY  OVEB  MONEYS  BECEIVED  FOR 
LANDS.  When  the  register  certifies  to  the  correctness  of  the  report  it  must 
be  returned  to  the  controller,  who  must  thereupon  make  his  settlement  with 
the  county  treasurer,  who  must  pay  over  to  the  treasurer  of  state  all  moneys, 
controller's  warrants,  or  other  evidences  of  state  indebtedness  which  he  may 
have  received  in  payment  for  such  lands,  except  as  provided  in  the  next 

section*  History:    Enacted  March  12,   1872. 

§  3426.  MONEYS  BECEIVED  FOB  SWAMP-LANDS  TO  BE  BETAINED 
BY  COXJNTY  TBEASXTBEBS.  The  county  treasurer  must  retain  all  moneys 
arising  from  the  sale  of  swamp  and  overflowed  lands,  and  place  the  same  to 
the  credit  of  a  fund  known  as  the  *' swamp-land  fund"  of  the  county. 

History:     Enacted  March   12,   1872. 

Applied,  elted,  eo««tr«ed,  referred  to,  (cited):  Miller  ft  Lux  vs.  Bata.  142  CtL 
etc..  in:  County  of  Kings  va.  County  of  447.  449.  7«  Pac  Rep.  At  (referred  to  wIUi 
Tulare,  11»   CaL  609,   Bl€.  51  Paa  Rep.   86«       other  sections). 
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§3427.    INTEBEST,  HOW  COMPUTED  AND  WHEN  PAYABLE.    The 

county  treasurer  must  compute  interest  on  all  sales  from  the  date  of  the 

approval  of  the  survey,  or  the  date  of  the  certificate  of  location,  to  the  first 

of  January  following  such  date ;  or  if  for  lands  already  purchased,  then  up  to 

the  first  of  January  following  the  day  upon  which  the  interest  falls  due; 

after  which  time  all  payments  of  principal  or  interest  fall  due  on  the  first  day 

of  January. 

History:    Enacted  March  12,  1872. 

1.  Failure  to  pay  annual  hiterest.  Cat  569,  672,  dlstlnsmiahed  In  California  R. 

2.  Same— Waiver  of  forfeiture.  Co.  vs.  Sanitary  R.  Works,  126  Fed.  Rep.  2». 

1.    FaUw«  to  par  annual   intereat  after  •  ^     Waiver  of  forfeltnre  on  failure  to  pay 

explmtloM  of  Ave  yeara*  credit  forfeits  ap-  interest,    on    part    of    state,    cannot    affect 

pllcanfs  risrht  to  land  without  necessity  of  rights  acquired  by  second  purchaser  before 

Judicial    determination    under    act    of    1856  such    waiver. — Borland    vs.    Lewis,    48    Cat 

(SUts.  1866  p.  189).— Borland  va.  Lewis,  43  ^69,  678. 

§3^8.    COMPENSATION  OF  C0UNT7  TBEASUSES  AND  AX7DIT0B 

(repealed). 

History:     Enacted  March  12,  1872;  repealed  April  1,  1897,  Stats,  and 
Amdta.  1897,  p.  427. 

L  Applied,  died,  construed,  referred  to.  ftct  of  March  14,  1883,  entitled  act  to  estab- 

2.  CoDstmed  to  have  been  repealed.  I'^h  uniform  system  of  county  and  township 

srovernment,  and  hence  county  treasurer  is 

1.    Applied,  eitcd,  eonstnied,  referred  to,  not  entitled  to   retain   commission  for  sale 

etc.,  in:  Smith   va   Dunn,   68   Cal.   64,   66,   8  of  swamp  lands  In  addition  to  his  salary. 

Pat  Rep.  626  (construed).  Smith  vs.  Dunn.  68  Cal.  64,  65,  8  Pac.  Rep. 

Si    Coaatmed  to   haTe    been   repealed   by  626. 

§  3429.    INSTRUCTIONS  AND  PRINTED  FORMS,  ISSX7ED  B7  WHOM. 

The  surveyor-general  and  register  mnst  issue  all  instructions,  and  prepare 
and  have  printed  all  blank  forms  necessary  to  carry  into  operation  the  pro- 
visions of  this  chapter. 

History:    Enacted  March   12,   1872. 
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ARTICLE  n. 

SWAMP   AND    OVERFLOWED.    SALT-MARSH,    AND   TIDE    LANDS 


S  3440.      Swamp-lands,  etc.,  price  and  man-      §  3469. 

net  of  payment. 
§  3441.      Surveys  not   to  be  approved   until      S  3470. 

land  segregated. 
S  3442.       Settlers  preferred  purchasers  for  six      §  3471. 

months. 
§  3443.      Affidavit  of  applicant  for  purchase      §  3472. 

of  swamp-land. 
§  3444.      If  made  by  female,  must  show  what.      §  3473. 
§  3445.       Same.  Where  filed  when  land  segre-      I  3474. 

gated,  but  not  sectionized. 
§  3446.       Beclamation   districts,   petition   for      §  3475. 

formation  of. 
S  3447.      Verification  to  petition,  publication.      $  3476. 
5  3448.       When    district    situated    partly    in      §3477. 

different  counties. 
§  3449.      Proceedings  on  approval  of  petition. 
§  3450.       Petition,  where  to  be  recorded-  §  3478. 

S  3451.      Duty  of  register  on  receipt  of  copy. 
§  3452.      By-laws  for  government  of  district.      §  3479. 

Filing     with     county     recorder. 

Amendment. 
§  3453.      Board   of    trustees   of   reclamation      §  3480. 

district. 
§  3454.      Same.    Powers  of. 
S  3455.      Board  of  trustees  to  report  plans  to      §  3481. 

supervisors. 
I  3456.      Commissioners  to  assess  charges  for 

reclamation.  §  3482. 

9  3457.      "Warrants,  presentation  of.     Begis- 

tration  of.    When  paid.  §  3483. 

S  3458.      District  situated  partly  in  different      §  3484. 

counties ;   charges,  where  paid. 
I  8459.      Additional  assessments.  S  3485. 

$  8460.      Commissioners  to  make  assessment 

lists.  S  3486. 

9  3461.      List  must  contain,  what. 
9  3462.      Lists,  how  and  where  filed.  §  3487. 

§  3463.      lien   acquired  by  filing  list.     List 

prima  facie  evidence.  9  3488. 

9  3464.      Credit  to  be  given  to  owner  of  land. 
9  3465.      Payment,  how  made.  9  3489. 

9  3466.       Collection  of  unpaid  assessments  in 

reclamation  districts.  9  3490. 

§  3466%.  Invalid  assessment,  payments  under      9  3491. 

to  be  credited. 
9  3467.      Work    of   reclamation   to   be   done      9  3492. 

under  direction  of  trustees.  9  3493. 

9  3468.      Accounts  to  be  kept  open  to  inspec-      9  3493%. 

tion. 


Subsequent  purchasers  governed  by 
by-laws. 

Eights  of  such  purchasers,  how  se- 
cured. 

Property  may  be  condemned  for 
reclamation  purposes. 

Owners  may  reclaim  without  inter- 
vention of  trustees.  t 

Their  powers  and  duties. 

When  works  of  reclamation  are  is 
progress,  interest  to  cease. 

Letting  contracts,  power  of  soper- 
visors. 

Certificate  of  completion  of  work. 

Payment  in  full,  credit  for,  when 
given;  statement  forwarded  and 
moneys  paid  over. 

Old  districts  may  reorganise  under 
this  chapter. 

Trustees  may  compromise  indebted- 
ness of,  and  levy  tax  to  pay  the 
same. 

Bonds  and  warrants  redeemed  mtj 
be  used  by  trustees  in  purchase  of 
land  in  district. 

Owner  of  unreclaimed  lands  niaj 
have  land  set  off  in  separate  dis- 
trict. 

Liability  of  new  district  for  origiosl 
indebtedness. 

Districts,  how  designated. 

In  Sacramento,  supervisors  may  em- 
ploy clerk. 

Payment  on  lands  sold  for  five  yean 
or  less,  when  to  be  made. 

Occupants  of  land  on  banks  of 
stream  liable  for  damages,  when. 

Same.  Proof  in  mitigation  of  dam- 
ages. 

Certain  lands  excepted  from  the 
provisions  of  this  chapter. 

Manner  of  reorganizing  and  consol- 
idating swamp-land  districts,  etc 

Injuries  to  levees. 

Election  of  trustees  of  reelamatioB 
district. 

Beclamation  district,  how  formed. 

Action  for  dissolution  of  district 

Action  to  determine  validity  of  as- 
sessment, duty  of  trustees. 


§ 3440.    SWAMPLANDS,  ETC.,  PRICE  AND  MANNER  OF  PAYMENT. 

The  swamp  and  overflowed,  salt-marsh,  and  tide-lands  belonging  to  the  state 
must  be  sold  at  the  rate  of  one  dollar  per  acre,  in  gold  coin,  payable,  twenty 
per  cent  of  the  principal  within  fifty  days  from  the  date  of  the  approval  of  the 
survey  by  the  surveyor-general ;  and  the  balance,  bearing  interest  at  the  rate  of 
seven  per  cent  per  annum,  payable  in  advance,  is  due  and  payable  one  year  after 
the  passage  of  any  act  of  the  legislature  requiring  such  payment,  or  before, 
if  desired  by  the  purchasers.  Bonds  or  warrants  of  districts  having  an  out- 
standing indebtedness  are  receivable  in  payment  for  lands  in  such  districts 

at  par. 

Hrstory:     Enacted  March  12, 1872;  amended  April  15,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  58. 
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1-5.  Determination  of  lands  as  swamp  and 
overflowed  lands  on  township  plat. 

6.  Same — ^Alterations  on  plat   of   town- 

ship. 

7.  Same — Neglect  of  secretary  of  interior 

to    ascertain    whether    lands    were 
swamp  and  overflowed  lands. 

8.  Same— Subsequent  order  to  determine 

character. 

9.  Same — Though  plat  was  not  made  in 

accordance  with  act  of  congress. 
10,  IL  Fsiilure  to  make  first  payment  within 
time  prescribed. 

12.  Same  — Payment    of    purchase    price 

after  it  became  due. 

13.  Same — -Failure  to  pay  full  amount  of 

interest  due. 
14,15.  Grant  of  swamp  and  overflowed  lands 
a  trust. 

16.  Grant  in  prsesenti  of  swamp  and  over- 

flowed lands. 

17.  Same — Patent. 

18.  Same — Patent  relates  back  to  date  of 

grant. 

19,20.  Same — Subsequent  segregation. 

21-24.  Same — Same---Conflnnation. 

25-27.  Land  subject  to  sale — ^Land  cannot  be 
regarded  as  overflowed, 
28.  Same — Same — Lands  subject  to  "peri- 
odical overflow." 

29,30.  Same — Land  formed  by  filling  up  of 
bed  of  navigable  stream. 
31.  Same — Lands  under  navigable  water. 

32-34.  Same — ^Legal  subdivision. 
35.  Same — Prior  appropriation. 

36-38.  Same — Tide-lands. 

39, 40.  Title  to  swamp  and  overflowed  lands  is 
in  state. 

1.  DETERMINATION  OF  I^ANDS  AS 
SWAMP  AND  OVERFLOWED  ON  TOWN- 
SHIP PLAT  made  by  surveyor- general  was 
conclusive  against  United  States  as  to 
character  of  such  land. — ^McCabe  vs.  Good- 
win, 106  Cal.  486,  488.  39  Pac.  Rep.  941; 
Bates  vs.  Halstead,  130  Cal.  62.  65,  80  Am. 
St.  Rep.  70,  62  Pac.  Rep.  305.  See  Tubbs 
V8  .Wilholt.  73  Cal.  61,  65,  14  Pac.  Rep. 
361. 

2.  And  vested  title  in  state  as  of  date 
of  passage  of  swamp  land  act. — Tubbs  vs. 
Wllholt,    73    Cal.    61,    65.    14    Pac.    Rep.    361. 

Folloirlnirt  Wright  vs.  Roseberry,  121  TJ. 
S.  488,  bk.  30  L..  ed.  1039,  7  Sup.  Ct.  Rep. 
985. 

3.  After  approval  of  township  plat  show- 
ing lands  to  be  swamp  and  overflowed 
lands,  and  filing  of  such  plat  in  United 
States  land  office,  a  pre-emptor  can  acquire 
no  right  to  such  land.  United  States  having 
nothing  which  It  could  grant  to  him. — 
Tubbs  vs.  Wilholt,  73  Cal.  61,  67,  14  Pac. 
Rep.  861. 

4.  Title  to  swamp  and  overflowed  lands 
does  not  vest  In  state  until  commissioner  of 
general  land  office  certifies  them  over  to 
■tate  as  swamp  and  overflowed  lands. — 
"Wright   vs.    Roseberry,    63   Cal.    252,    253. 

Revenedi  Roseberry  vs.  Wright,  121  U.  S. 
488,  bk.  80  L.  ed.  1039.  7  Sup.  Ct.  Rep.  985. 

5.  Patent  from  United  States  to  lands 
elalmed  as  swamp  and  overflowed  lands  by 


state  and  segregated  by  It  as  such,  prior  to 
act  of  congress,  July  28,  1866,  but  not 
approved  by  secretary  of  interior.  Is  not 
a  determination  that  such  lands  are  not 
swamp  and  overflowed  lands. — Sacramento 
Valley  R.  Co.  vs.  Cook,  61  Cal.  341,  345. 

8.  Alterations  on  plat  of  townahlp  show- 
ing that  lands  previously  marked  swamp 
and  overflowed  lands  were  dry  lands  did 
not  affect  title  of  state  or  purchaser  there- 
from by  such  alterations  made  after  title 
had  passed  to  state. — Wilholt  vs.  Tubbs,  83 
Cal.   279,   284,   23  Pac.   Rep.   386. 

7.  Nesrlect  of  aeeretary  of  Interior  to 
naeertaln  whether  landa  were  awamp  and 
overflowed  and  furnish  state  with  evidence 
does  not  deprive-  state  of  title  to  such 
lands. — Sacramento  Valley  R.  Co.  vs.  Cook, 
61  Cal.  341,  346.  See  Hannibal  &  St.  J. 
R.  Co.  va.  Smith.  76  U.  a  (9  Wall.)  95.  bk. 
19  U  ed.  699. 

8.  Svbaeqnent  order  to  determine  char- 
acter.— Approval  of  plat  of  survey  of  town- 
ship showing  land  to  be  swamp  and 
overflowed  land  vests  title  of  such  land 
in  state,  and  hence  an  order  by  commis- 
sioners of  general  land  office  for  hearing 
as  to  whether  land  was  dry  or  swamp  and 
overflowed,  made  after  title  had  vested  and 
decision  of  federal  court  that  land  was 
not  swamp  and  overflowed  land,  did  not 
Invalidate  title  of  state  or  of  purchaser 
from  state. — Wilholt  vs.  Tubbs,  83  Cal.  279, 
284.    23    Pac.    Rep.    386. 

O.  Thonsrh  anch  plat  vraa  not  made  la 
accordance  with  act  of  conirrem,  1800,  pro- 
viding that  where  greater  part  of  legal  sub- 
division was  unfit  for  cultivation  It  should 
be  included  in  list  of  swamp  and  over- 
flowed land,  determination  by  plat  being 
by  means  of  meander  line,  dividing  legal 
subdivision  in  section  leaving  more  than 
half  of  some  of  forties  as  swamp  and 
overflowed  lands  and  less  than  half  of 
others,  and  hence  patent  from  United 
States  government  to  fractional  portion  ex- 
cluded by  meander  line  on  such  plat  as  not 
swamp  and  overflowed  land,  conveyed  title, 
such  plat  being  conclusive  that  it  was  not 
swamp  and  overflowed  land. — Bates  vs. 
Halstead,  130  Cal.  62,  65,  80  Am.  St.  Rep. 
70,   62   Pac.   Rep.    305. 

10.  FAILURE!  TO  MAKES  FIRST  PAY- 
MENT    liTITHIN     TIME     PRE:SCRIB13D     by 

act  of  April  27,  1863,  renders  application 
Invalid,  though  such  payment  was  after- 
wards made  before  any  other  application  to 
purchase  such  land  was  made. — Keema  vs. 
Doherty,  51  Cal.  3,  7. 

11.  Failure  of  applicant  to  purchase 
swamp  lands  under  act  of  April  27,  1863, 
to  pay  first  Instalment  on  such  land  within 
thirty  days  after  approval  of  survey  by 
surveyor-general,  authorizes  county  treas- 
urer to  refuse  to  accept  money  thereafter, 
and  such  failure  is  not  excused  because 
county  surveyor  failed  to  notify  applicant 
of  approval  of  his  survey. — Carpenter  vs. 
Sargent,   41   Cal.    557,  559. 

12.  Payment  of  pnrohase  price,  after  It 
became    due,    and    after    rendition    of    void 
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Judgment  eancellnff  such  certificate  of  pur- 
chase, entitled  purchaser  and  his  assigns  to 
patent  such  lands. — Pioneer  Ia  Co.  vs.  Mad- 
dux, 109  Cal.  638,  640,  60  Am.  St.  Rep.  67, 
42   Pac.   Rep.    296. 

15.  FAILVRB  TO  PAT  FULIi  AMOUIVT 
OF  IlfTBIlBST  DUB  on  purchase  price  of 
swamp  and  overflowed  lands  does  not  in- 
validate certificate  of  purchase,  but*  patent 
will  not  issue  until  full  payment  has  been 
made. — ^Yoakum  vs.  Brower,  62  Cal.  878, 
877,  folIowiBiT  Edwards  vs.  Estell,  48  Cal. 
194. 

14.  GRANT  OF  81¥AMP  AND  OTBSR- 
FL.01¥BD    LAND — By    veaeral    irovenimcBt 

to  state  was,  by  its  nature  and  object, 
trust  to  bring:  about  reclamation  of  land, 
thougrh  title  to  land  passed  to  state. — ^Miller 
&  Lux  vs.  Batz,  142  Cal.  447,  460,  76  Pac 
Rep.  42. 

16.  Object  of  swamp  and  overflowed  land 
errant  was  to  promote  speedy  reclamation 
of  lands  and  invite  to  them  population  and 
settlement. — Kimball  vs.  Reclamation  Fund 
Com.,   46   Cal.    844.   860. 

15.  GRANT  OF  STITAMP  AND  OVER- 
FLO'WED  LAND  BY  ACT  OF  CONGRESS, 
SEPTEMBER  S8,  1850,  MTAS  A  GRANT  IN 
PRiESENTI  and  operated  as  an  immediate 
transfer  to  state  of  California  of  all  lands 
within  its  boundaries  which  at  that  date 
were  swamp  and  overflowed  within  mean- 
Ing  of  the  act. — McCabe  vs.  Goodwin,  106 
Cal.  486.  488.  89  Pac.  Rep.  941.  See  Owens 
vs.  Jackson.  9  Cal.  322.  824;  Summers  vs. 
Dickinson,  9  Cal.  664,  666;  Sacramento  Val- 
ley R.  Co.  vs.  Cook,  61  Cal.  341,  846; 
Wright  vs.  Roseberry,  121  U.  S.  488,  .bk. 
80  L.  ed.  1039,  7  Sup.  Ct.  Rep.  986;  Tubbs 
vs.  Wilhoit.  188  n.  S.  134,  bk.  34  L.  ed.  887, 
11  Sup.  Ct  Rep.  279,  aHlrmlBS  78  Cal.  61, 
14  Pac.  Rep. '861. 

17.  Pateat  for  such  lands  or  any  equiva- 
lent determination  by  land  department  of 
their  character  would  have  effect  to  estop 
United  States  from  afterward  questioning: 
their  character,  but  does  not  confer  any 
additional  title. — McCabe  vs.  Goodwin,  106 
Cal.  486,  488,  39  Pac.  Rep.  941.  See  Sum- 
mers vs.  Dickinson,  9  Cal.  664,  666;  Kernan 
vs.  Griffith,  27  Cal.  87,  89. 

IS.  Patent  from  United  States  to  state 
relatcfli  back  to  date  of  srant  made  by  act 
of  September  28.  1860,  and  hence  is  superior 
to  patent  issued  by  United  States  to  pri- 
vate Individual  subsequently. — Sacramento 
Valley  R.  Co.  vs.  Cook,  61  Cal.  841,  846. 

19.  Subsequent  ■esrearatlon  of  swamp- 
lands from  uplands  was  merely  deslg-nation 
of  boundaries  of  land  grranted  without 
conferring  any  additional  title. — McCabe  vs. 
Goodwin,  106  Cal.  486,  488,  89  Pac.  Rep. 
941.     See  Kile  vs.  Tubbs,  23  Cal.  431,  441. 

20.  Grant  of  swamp  and  overflowed  land 
vested  title  in  praesent!  as  to  all  lands 
which  did  not  fall  within  legal  subdivision, 
and  as  to  all  lands  which  fell  within  sub- 
division, part  of  which  might  be  high  land, 
a  survey  was  indispensable  as  only  means 
of  ascertaining  whether  title  to  given  par- 
cel vested  in  state,  and  such  survey  must  be 


made   under   authority   of   United  States.— 
Robinson  vs.  Forrest,   29  Cal.   317,  318,  324. 

21.  Same — Conftrmatlon. — ^Act  of  July  23, 
1866,  providing  for  examination  of  segre- 
gation maps  and  surveys  of  swamp  and 
overflowed  lands  made  by  state,  and  that 
surveyor- general  if  he  finds  them  to  con- 
form to  system  of  surveys  adopted  by 
United  States  shall  confirm  and  approve 
township  plats  accordingly,  construed  to  re- 
quire that  lands  thus  selected  by  state  shall 
be  certified  over  to  state  as  swamp  and 
overflowed  lands. — Sacramento  Sav.  Bank 
vs.  Hynes,  60  Cal.  196,  201. 

22.  Selection  and  segregation  of  land  as 
swamp  and  overflowed  land  prior  to  July 
23,  1866,  gave  state  right  to  have  character 
of  such  land  determined  in  mode  prescribed 
in  act  of  congress  of  that  date,  and  henc*- 
subsequent  patent  from  United  States  to 
private  individual  did  not  constitute  deter- 
mination that  such  lands  were  not  swamp 
and  overflowed  lands. — Sacramento  Valley 
R.  Co.  vs.  Cook,  61  Cal.  841.  346. 

23.  Swamp  and  overflowed  lands,  survey 
of  which  was  approved  by  surveyor- general 
on  day  that  act  of  congress  of  July  23. 186€. 
was  passed,  are  not  confirmed  by  subd>  2 
of  8  4  of  such  act,  because  they  were  not 
segregated  to  state  prior  to  passage  of  act» 
and  hence  certifying  lands  to  state  did  not 
transfer  title  to  state. — ^Sutton  vs.  Fassett. 
61  Cal.  12,  14. 

24.  Where  it  did  not  appear  that  land 
claimed  as  swamp  and  overflowed  land  was 
ever  listed  to  state,  or  selected  or  claimed 
by  state,  it  was  not  error  to  refuse  to  in- 
struct that  purchase  of  swamp-lands  under 
survey  of  county  surveyor  was  rendered 
valid  by  act  of  July  23,  1866,  where  land  In 
question  was  described  In  survey  of  county 
surveyor  as  southeast  quarter  and  land  in 
controversy  formed  part  of  northeast  quar- 
ter of  section. — Hogaboom  vs.  Ehrhardt,  S3 
Cal.   231,  233. 

SB.  LANDS  SUBJECT  TO  SALE.— Leads 
cannot  be  regarded  as  overllovred  until  by 
reason  of  periodical  overflow  to  which  ther 
were  subjected  they  are  rendered  unfit  for 
cultivation,  and  If  after  subsidence  of 
waters  grain  or  other  staple  crops  can  be 
raised  on  land  it  cannot  be  considered 
swamp  and  overflowed,  and  hence  an  in- 
struction that  land  was  such  that  after 
subsidence  of  water  a  crop  of  either  wheat, 
rye,  barley,  oats,  com,  buckwheat,  peas,  or 
beans,  could  be  successfully  cultivated 
and  produced  such  land  was  not  unfit  for 
cultivation  was  proper. — Keeran  va  Allen, 
S3  Cal.  642,  647;  Keeran  vs.  Griffith.  34  CaL 
680,  followinv  Keeran  vs.  Griffith,  31  Cal. 
461;  Thompson  vs.  Thornton,  60  Cal.  142. 
146. 

26.  Liand  which  will  produce  crop  of 
hay  after  subsidence  of  water  is  not  neces- 
sarily swamp-land.  To  be  swamp-land  it 
should  be  land  unfit  for  cultivation  in 
grain  or  other  staple  productions  by  reason 
of  overfiow. — Keeran  vs.  Griffith,  81  CaL 
461,   466. 

27.  Provision  in  act  of  1893  9  6,  that  any 
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Of  lands  designated  In  this  act  which,  by 
reason  of  periodical  overflow,  need  or  are 
susceptible  of  reclamation  is  but  statutory 
^definition  of  test  which  has  been  applied 
for  determining  which  are  swamp  and 
overflowed  lands  within  meaning:  of  act  of 
confess  of  September  28»  1850.  —  McCord 
vn.  Slavln,  148  Cal.  826,  829,  76  Fac.  Rep. 
1104. 

As  to  Imad*  czelvded  from  sale,  see  post 
S  8488  and  note. 

28.  Same.  —  Laada  svbject  to  'periodical 
avcrflow**  as  used  in  township  plat  is  not 
equivalent  to  swamp  and  overflowed  lands 
so  as  to  pass  title  of  such  land  to  state. — 
Heath  vs.  Wallace,  71  Cal.  60,  60,  11  Fac 
Rep.  842. 

as.  Land  formed  by  milnar  vp  of  bed  of 
•aviirable  streaai,  after  such  stream  had 
chan^red  its  channel,  does  not  belongr  to 
state  as  swamp  and  overflowed  land  under 
act  of  consrress  of  September  28,  1850.— 
Edwards  vs.  Rolley,  96  Cal.  408,  410,  81 
Am.  St  Rep.  284,  81  Pac.  Rep.  267. 

30.  Land  formed  by  accumulation  of 
sediment  on  bed  of  navigable  stream,  after 
It  had  changred  its  channel,  sale  of  is  not 
authorized  by  any  statute,  and  hence  patent 
therefor  by  state  is  void. — Edwards  vs. 
Rolley,  96  Cal.  408,  410,  81  Am.  St  Rep. 
234,  81  Pac.  Rep.  267. 

SI.  Laada  nsdcr  aavtirable  waters  which 
are  Incapable  of  being  reclaimed  for  agri- 
cultural purposes  and  which  could  not  be 
utilized  without  materially  interfering  with 
navigation  cannot  be  sold  under  statute 
authorizing  sale  of  swamp  and  overflowed 
lands. — Taylor  vs.  Underhill,  40  Cal.  471, 
478. 

St.  I^egal  sabdlvlalon  in  act  of  congress, 
September  28.  1850,  granting  to  states  such 
legal  subdivisions  of  public  land,  greater 
part  of  which  were  so  far  swamp  and 
overflowed  as  to  be  too  wet  for  cultivation, 
means  smallest  legal  subdivision. — Robin- 
son vs.  Forrest,  29  Cal.  817,  820;  Fredericks 
va  Zumwalt,  134  Cal.  44,  48,  66  Pac.  Rep. 
88.  See  Hannibal  St  St  J.  R.  Co.  vs.  Smith, 
76  U.  S.  (9  Wall.)  96,  99,  bk.  19  L.  ed.  699. 

33.  Where  only  twelve  and  one  quarter 
acres  In  tract  of  forty-eight  acres  of  land 
was  swamp-land  such  swamp-land  did  not 
pass  to  state  by  act  of  congress,  September 
28,  1850,  and  hence  patent  from  United 
States  to  pre-emptor  conveyed  title  thereto. 
—Fredericks  vs.  Zumwalt,  134  Cal.  44,  48, 
66  Pac.  Rep.  88. 

34.  In  ejectment  to  recover  land  named 
as  swamp  and  overflowed,  evidence  that 
twenty  acres  claimed  was  swamp-land  was 
properly  rejected  where  one  did  not  offer  to 
prove  that  greater  part  of  any  legal  sub- 
division was  wet  and  unfit  for  cultivation, 
vince  unless  the  twenty  acres  constituted 
Rreater  part  of  legal  subdivision,  according 
to  United    States   system    of   surveys,    they 


were    not   swamp   and    overflowed    lands.— 
Hogaboom  vs.  Ehrhardt,  68  Cal.   231,  233. 

85.  Prior  appropriation. — Under  act  of 
March  10,  1874  (Stats.  1873-4  p.  327).  pro- 
viding that  no  claim  shall  be  made  by  state 
to  swamp  or  overflowed  lands  for  which 
patents  have  been  issued  by  United  States, 
or  on  which  there  are  settlers  who  have 
filed  their  pre-emption  or  homestead  de- 
claratory statements,  certificate  of  pur- 
chase Issued  subsequent  thereto  for  land 
which  had  been  previously  patented  by 
United  States  was  invalid. — Fredericks  vs. 
Zumwalt,  184  Cal.  44,  48,  66  Pac.  Rep.  38. 

86.  Tldc-laada  situated  on  shore  of  ocean 
subject  to  be  covered  by  tide  belong  to 
state  by  reason  of  its  sovereignty. — People 
ex  rel.  Pierce  vs.  Morrill,  26  Cal.  336,  364; 
Ward  vs.  Mulford,  32  Cal.  866,  370. 

87.  And  are  not  subject  of  sale  under  act 
of  April  21,  1868  (Stats.  1858  p.  198).  pro- 
viding for  sale  of  swamp  and  overflowed 
lands,  proviso  In  such  act  relating  to 
marsh-lands  which  were  of  no  use  In  way  of 
Ashing  or  navigation,  or  under  amending  act 
of  April,  1859,  or  under  act  of  May  13,  1861, 
providing  for  reclamation  and  segregation 
of  swamp  and  overflowed  lands  and  salt- 
marsh  and  tide-lands  donated  to  state  by 
acts  of  congress,  or  under  act  of  May  14, 
1861,  to  provide  for  sale  of  marsh  and 
tide-lands  of  state,  it  relating  to  tide-lands 
which  are  subject  to  reclamation. — People 
ex  rel.  Pierce  vs.  Morrill,  26  Cal.  336,  367. 

38.  Tide-lands  which  have  been  used  for 
maritime  purposes  and  large  portion  of 
which  is  permanently  beneath  waters  of  bay 
and  all  of  which  Is  covered  by  waters  of  ordi- 
nary tides,  so  that  cost  of  reclamation  will 
exceed  its  value  for  purposes  of  cultivation, 
cannot  be  sold  as  swamp  and  overflowed 
land. — People  vs.  Co  well,  60  Cal.  400,  402. 

80.  TITLB  TO  SWAMP  AND  OVBR- 
FLO'WBD  LANDS  IS  IN  STATIQ.~Act  of 
congress  granting  such  lands  to  state  was 
grant  of  full  power  to  dispose  of  land  and 
to  make  application  of  proceeds  so  far  as 
necessary  to  secure  objects  specified.  No 
person,  except  United  States,  can  question 
disposal  made  of  these  lands,  or  their  pro- 
ceeds by  legislature  of  several  states. — 
County  of  Kings  vs.  County  of  Tulare,  119 
Cal.  509,  512,  51  Pac.  Rep.  866.  See  Ameri- 
can Kmlgrant  Co.  vs.  Adams  Co.,  100  U.  S. 
61,  bk.  26  U  ed.  663;  Mills  Co.  vs.  Burlington 
&  M.  R.  R.  Co.,  107  U.  S.  557,  bk.  27  L.  ed. 
678,  2  Sup.  Ct.  Rep.  654;  Hagar  vs.  Recla- 
mation Dist,  111  U.  S.  701,  bk.  28  L.  ed. 
669,  4  Sup.  Ct.  Rep.  668;  United  States  vs. 
Louisiana,  127  U.  S.  182,  bk.  82  Lk  ed.  66, 
8   Sup.   Ct.   Rep.   1047. 

40.  Title  to  swamp-lands  has  never  been 
parted  with  by  state  to  the  counties  under 
various  laws  In  relation  thereto,  but  passed 
directly  to  purcha.ser  from  state. — County 
of  Kings  vs.  County  of  Tulare,  119  Cal. 
609,  614,  61   Pac.  Rep.   866. 


§3441.  STTRVETS  NOT  TO  BE  APPROVED  UNTIL  LAND  SEORE- 
GATED.  The  surveyor-general  of  the  state  must  not  approve  any  applica- 
tion, nor  must  the  register  issue  evidence  of  title  for  swamp  and  overflowed 
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land,  until  six  months  after  the  same  has  been  segregated  by  authority  of 
the  United  States. 

Hrstory:    Enacted  March  12,  1872.  founded  upon  §2  Act  April  4,  1870, 
Stats.  1869-70,  p.. 879;  amended  March  28,  1874,  Code  Amdts.  1873-4,  p.  141. 


1.  Applied,  cited,  construed,  referred  to. 
2-5.  Application  premature  if  made  before 

segregation  of  land. 
6,7.  Surveyor-general  must  not  approve  ap- 
plication. 
8.  Township  plat  is  considered  as  approved, 
when. 

1.  APPLIED,  CITBD,  CONSTRUBD,  RB- 
FESRRED  TO,  etc.,  in:  Garfield  vs.  Wilson, 
74  Cal.  175,  178,  15  Pac.  Rep.  620  (applied); 
Wren  vs.  Mangran,  88  Cal.  274.  277,  26  Pac. 
Rep.  100  (applied);  Polk  vs.  Sleeper,  143 
Cal.  70,  72,  76  Pac.  Rep.  819   (applied). 

2.  APPI^IGATIOVr  PRBMATURE — ^Wbere 
made  before  searresatloii  of  land  by  United 
States,  for  even  though  grrant  of  land  to 
state  was  a  grrant  In  priesentl.  yet  state  had 
power  to  provide  how  it  ml^ht  be  passed 
into  private  ownership,  and  had  made  no 
provision  for  application  to  purchase  before 
segregration. — Buchanan  vs.  Nagrle,  88  Cal. 
591,  693,  26  Pac.  Rep.  612.  See  Owens  vs. 
Jackson,  9  Cal.  322,  324;  Garfield  vs.  "Wilson, 
74  Cal.  175,  178,  16  Pac.  Rep.  620;  Wren 
vs.  Mangan,  88  Cal.  274.  277.  26  Pac.  Rep. 
100;  Belcher  vs.  Farren,  89  Cal.  73.  77.  26 
Pac.  Rep.  791;  Dewar  vs.  Ruls,  89  Cal.  385, 
886,  26  Pac.  Rep.  832. 

8.  And  fact  that  It  was  not  approved 
until  after  such  lands  had  been  segregated 
did  not  make  Its  approval  valid. — Wren  vs. 
Mangran.  88  Cal.   274.  277,  26  Pac.  Rep.  100. 

4.  Under  9  3443  post,  requiring:  applicant 
to  segrresate  land  which  he  desires  to  pur- 
chase, and  swear  that  he  knows  land  ap- 


plied for.  and  exterior  boundaries  thereof, 
he  cannot  make  such  affidavit  until  survey 
of  such  land  has  been  made,  for  lines  of 
township  are  created  by  such  survey.— 
Buchanan  vs.  Nagle.  88  Cal.  591,  593.  2€ 
Pac  Rep.  612. 

5.  Where,  on  contest  to  purchase  swamp- 
lands, defendants  did  not  show  that  at  time 
their  applications  and  affidavits  were  filed 
land  had  been  segrregrated  by  United  States, 
and  flndingr  of  court  was  that  such  land  ba4 
been  segregrated  by  United  States  six 
months  prior  to  commencement  of  action, 
which  would  be  after  date  of  filing  such 
application,  Judgrment  In  favor  of  such  de- 
fendants will  be  reversed  and  remanded  for 
new  trial. — Garfield  vs.  Wilson,  74  CaL 
175,   178.   16   Pac.   Rep.    620. 

6.  SURVBYOR-GEBiKRAL  MFST  HOT 
APPROVB    ANY    APPLICATION    nor   must 

register  issue  evidence  of  title  for  swamp 
and  overflowed  land  until  six  months  after 
same  has  been  segrregrated  by  authority  of 
United  States. — Polk  vs.  Sleeper,  143  CSl. 
70,  72,  76  Pac.  Rep.  819. 

7.  Approval  of  Barreya  of  lands  sought 
to  be  purchased  as  swamp  and  overflowed 
lands  made  before  segrregratlon  of  such 
lands  as  swamp  and  overflowed  lands  is 
unauthorized  under  act  of  April  4,  1S70.— 
Cox  vs.  Jones,  47  Cal.  412.  413. 

8.  TOWTirSHlP  PL.AT  IS  CONSIDERBD 
AS  APPROVED  on  date  of  filingf  in  proper 
land  office. — Tubbs  vs.  Wilhoit,  78  Cal.  61, 
65,  14  Pac  Rep.   361. 


§3442.    SETTLERS  PBEFEBBED  PUBCHASERS  FOB  SIX  MONTHS. 

Settlers  upon  swamp  and  overflowed  lands  belonging  to  the  state,  who  occupy 
the  same  for  farming  or  grazing  purposes,  and  whose  occupation  is  evidenced 
by  actual  inclosure,  or  by  ditches  or  monuments  showing  the  actual  extent 
thereof,  are  preferred  purchasers  for  such  land  for  six  months  after  segre- 
gation. 

Hrstory:     Enacted  March  12,  1872,  founded  upon  §  1  Act  April  4,  1870, 
StatB.  1869-70,  p.  878. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Construed  not  to  make  preferred  right  to 

purchase  depend  upon  residence. 

3.  Lands  in  occupation  of  another  person  can- 

not be  purchased. 

4.  Preferred  right  on  uncovered  swamp-land. 

5.  "Settlers." 

6.  Temporary  removal  of  family, 

1.  APPLIED,  CITBDv  CONSTRUED,  RB- 
FBRRE3D  TO,  etc,  in:  Botsford  vs.  Howell, 
52  Cal.  168,  159  (cited  by  mistake  for 
8  3443);  Mclntyre  vs.  Sherwood,  82  Cal.  139, 
143,  22  Pac.  Rep.  937  (applied);  Fulton  vs. 
Brannan,  88  Cal.  464,  469,  26  Pac.  Rep.  606 
(cited). 

2.  CONSTRUBD  NOT  TO  MAKB  PRE* 
FERRED  RIGHT  TO  PURCHASE  DEPEND 


UPON  RESIDENCE  on  the  land,  but  sfmply^ 
to  grive  man  who  makes  an  improvement  on 
swamp-land  reasonable  chance  to  purchase 
It. — Mclntyre  vs.  Sherwood,  82  Cal.  189,  H3. 
22  Pac.  Rep.  9S7. 

8.  LANDS  IN  OCCUPATION  OF  AN- 
OTHER PERSON  CANNOT  BE  PUR- 
CHASED under  act  of  March  28.  1SS8,  as 
swamp  and  overflowed  lands. — Chrlstman 
vs.  Brainard,  61  Cal.  684.  587. 

4.  PREFERRED  RIGHT  ON  UNCOV- 
ERED SWAMP-LAND.— Section  4  of  act 
1S93  p.  841,  relating-  to  sale  of  uncovered 
swamp  and  overflowed  lands,  providing 
that  application  for  such  land  cannot  be 
approved  for  ninety  days  after  ft  has  been 
flled,  and  meanwhile  land  shall  be  subject 
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to  adverse  claim  of  any  actual  settler  who 
resided  thereon  when  such  application  was 
filed,  was  only  enacted  for  purpose  of  giv- 
ing those  who  are  actual  settlers  at  time 
application  is  filed  preferred  rigrht  to  pur- 
chase.— ^Vrrinkle  vs.  Wright,  136  Cal.  491, 
494,  69  Pac  Rep.  148. 

5.    **9'ETT1aKRS'*   are    those   who    occupy 
land  for  farming  or  grazinfir  purposes,  and 


law  does  not  require  residence  on  land. — 
Mclntyre  vs.  Sherwood,  82  Cal.  139,  143,  22 
Pac   Rep.   937. 

«.     TEMPORARY  RESMOVAIj  OF  FAMILY 

of  applicant,  rendered  necessary  by  health 
of  member  of  family,  does  not  prevent 
such  applicant  from  being  settler  on  land. 
— ^Maddux  vs.  Brown,  91  Cal.  623,  626,  27 
Pac.  Rep.  771. 


§  3443.  AFFIDAVIT  OF  APPLICANT  FOB  PURCHASE  OF  SWAMP- 
LAND. Any  person  desiring  to  purchase  swamp  and  overflowed,  or  tide- 
lands,  above  low  tide,  must  make  an  affidavit  and  file  the  same  in  the  office  of 
the  surveyor-general  of  the  state,  that  he  is  a  citizen  of  the  United  States,  or 
has  filed  his  intention  to  become  so ;  a  resident  of  the  state,  of  lawful  age ;  that 
he  desires  to  purchase  lands  (describing  them)  under  the  law  providing  for 
the  sale  of  swamp  and  overflowed  and  tide-lands ;  that  he  does  not  know  of  any 
valid  claim  to  the  same,  other  than  his  own;  and,  if  the  land  is  swamp  and 
overflowed,  that  he  knows  the  land  applied  for  and  the  exterior  boundaries 
thereof,  and  knows,  of  his  own  knowledge,  that  there  are  no  settlers  thereon ; 
or,  if  there  are,  that  the  land  has  been  segregated  more  than  six  months  by 
authority  of  the  United  States,  and  that  the  land  which  he  now  owns  (swamp 
and  overflowed),  together  with  that  sought  to  be  purchased,  does  not  exceed 
six  hundred  and  forty  acres. 

Any  false  statement  contained  in  the  affidavit  defeats  the  right  of  the  appli- 
cant to  purchase  the  land,  or  to  receive  any  evidence  of  title  thereto,  and  if 
wilfully  false,  subjects  him  also  to  punishment  for  perjury.  If  at  any  time 
after  such  affidavit  shall  have  been  filed  in  the  office  of  the  surveyor-general, 
and  prior  to  the  issuance  of  patent  for  the  lands  described  therein,  whether 
such  afSdavit  shall  have  been  filed  before  the  passage  of  this  act  or  thereafter, 
it  shall  be  made  to  appear  to  the  surveyor-general  by  the  affidavit  of  any 
settler  or  person  occupying  such  land  for  farming  purposes,  that  he,  or  those 
under  whom  he  claims,  have  been  in  the  possession  and  occupancy  of  such 
lands,  or  any  part  thereof,  for  farming  purposes,  for  over  ten  years  next  prior 
to  the  date  of  the  filing  of  the  affidavit  of  the  person  desiring  to  purchase,  and 
that  his  or  their  occupancy  was  open  and  notorious  and  was  evidenced  by 
actual  inclosure,  or  by  ditches,  or  monuments,  or  embankments,  or  levees, 
showing  the  actual  extent  thereof,  and  that  he,  or  they  under  whom  he  claims, 
had,  at  the  time  of  the  filing  of  said  affidavit  by  the  person  desiring  to  pur- 
chase, actually  reclaimed  such  land  and  reduced  the  same  to  a  state  of  culti- 
vation, and  had  been  farming  and  cultivating  the  same ;  or  if  it  shall  appear 
from  such  affidavit  filed  by  such  person,  that  the  affidavit  filed  by  the  person 
desiring  to  purchase  the  land  is  false  in  any  of  the  statements  made  therein, 
the  surveyor-general  shall  make  an  order  referring  the  questions  raised  by 
such  affidavits  to  the  superior  court  of  the  county  in  which  the  land,  or  some 
part  thereof,  is  situated.  Within  thirty  days  from  the  date  of  such  order  of 
reference,  the  party  filing  the  affidavit  raising  such  questions  shall  commence, 
in  said  court,  an  action  to  determine  the  same.  In  his  complaint  in  said 
action  he  shall  set  forth  copies  of  the  affidavit  filed  by  the  person  desiring  to 
purchase  said  land,  and  of  the  affidavit  filed  by  himself  with  the  surveyor- 
jreneral.    The  production  of  a  certified  copy  of  such  order  of  reference  shall 
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give  such  court  full  and  complete  jurisdiction  to  hear  and  determine  the 
action.  Pending  the  final  judgment  in  such  action,  all  proceedings  in  the 
surveyor-general's  ofiSce  respecting  such  lands  shall  be  stayed.  If  upon  the 
trial  of  such  action  it  shall  appear  that  the  statements  made  in  the  affidavit 
filed  by  the  person  desiring  to  purchase  the  land  were,  in  any  of  the  statements 
made  therein,  false,  or  if  it  shall  appear  that  the  statements  made  in  the« 
affidavit  filed  by  the  settler  or  occupant  of  such  land  are  true,  the  approval  of 
location  or  certificate  of  purchase,  if  any  shall  have  been  made  or  issued,! 
shall  be  canceled  by  judgment  of  said  court.  But  if  it  shall  appear  upon  the 
trial  of  said  action  that  the  statements  contained  within  the  affidavit  of  the 
person  desiring  to  purchase  the  land  are  true,  and  the  statements  made  in 
the  affidavit  of  the  settler  or  occupant  are  untrue,  the  said  court  shall  enter  its 
judgment  accordingly.  Upon  the  filing  with  the  surveyor-general  of  a  copy 
of  the  final  judgment  of  the  court  in  said  action,  that  officer  must,  if  the  judg- 
ment of  said  court  shall  cancel  such  location  or  certificate  of  purchase,  enter 
an  order  of  cancelation  accordingly.  But  if  by  said  judgment  it  shall  be 
decreed  that  the  person  desiring  to  purchase  said  land  is  entitled  to  purchase 
the  same,  the  surveyor-general  shall  approve  the  location,  or  issue  the  certifi- 
cate of  purchase  or  other  evidence  of  title,  in  accordance  with  such  judgment 

History:.  Enacted  March  12,  1872,  founded  upon  §  1  Act  April  4>  1870, 
Stats.  1869-70,  p.  878;  amended  March  28,  1874^  Ck>de  Amdts.  1873-4,  pp. 
140-141;  March  2,  1908,  Stats,  and  Amdts.  1903,  pp.  67-69. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Construed — AfJidavit  must  set  out  facts 

required  by  statute. 
8.  Same — ^Applicant  must  state  that  he 
knows,  of  his  own  knowledge,  that 
there  are  no  settlers. 
4-6.  Same — Applicant  need  not  know,  of 
his  own  knowledge,  the  land  and 
boundaries. 

7.  Affidavit  as  to  settlers. 

8.  Same — Alternative  statement. 

9.  Application  first  presented  to  county 

surveyor  must  be  preferred. 
10, 11.  Application  must  be  for  benefit  of  ap- 
plicant himself. 

12.  Application   sworn   to   before   United 

States  circuit  court  commissioner. 

13.  Approval  of  application  by  surveyor- 

general. 

14.  Contest — Cannot    arise   in   respect   to 

approval  of   surveyor  unless  survey 
has  been  made. 

15.  Same— Grounds  of. 

16.  Same  —  Beference    of    contest   before 

segregation  of  land. 

17.  Falsity  of  affidavit. 

18.  Same — Misstatements  as  to  amount  of 

land  applied  for. 

19.  Purchaser. 
20-22.  Same — County  surveyor. 

23.  Same — County  treasurer. 

24.  Same — Residents. 
25,26.  Same — Settlers. 

27-29.  Same — Same — 'Actual  settler. 
30-32.  Same  —  Same  —  "Suitable  for  cultiva- 
tion." 
33.  Bight  does  not  attach  until  moment 
of  filing  description. 
34,  35.  Validation  of  application. 
36.  Same — ^For  tide-lands. 


1.  APPLIED,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc.,  In:  Botsford  vs.  Howell. 
62  Cal.  158,  169  (applied);  Some  vs.  Oliver. 
62  Cal.  878,  880  (applied);  McCoy  vs.  Byrd, 
65  Cal.  92.  93,  8  Pac.  Hep.  121  (applied); 
Price  vs.  Beaver,  78  Cal.  626.  629.  15  Pac. 
Rep.  366  (cited);  Garfield  vs.  Wilson,  74 
Cal.  176,  178,  16  Pac.  Rep.  620  (applied): 
Reese  vs.  Thorburn,  78  C:aL  116,  117.  20 
Pao.  Rep.  181  (cited);  Mclntyre  vs.  Sher- 
wood, 82  Cal.  189.  140,  148,  22  Pac  Hep. 
937  (construed);  Oeer  vs.  Sibley,  83  C^l  1, 
4,  28  Pac.  Rep.  220  (construed  and  applied): 
Wren  vs.  Maneran,  88  Cal.  274,  277,  26  Pac. 
Rep.  100  (applied);  Fulton  vs.  Brannan.  8S 
Cal.  454,  459.  26  Pac.  Rep.  506  (cited):  Bu- 
chanan vs.  Na^rle,  88  Cal.  591»  693,  694.  2f 
Pac.  Rep.  612  (applied). 

S.  CONSTRUED.— AAdavtt  miut  set  Mrt 
facta  required  by  statute  to  be  mtutti 
tbereln. — McCoy  vs.  Byrd,  66  Cal.  92,  93.  ) 
Pac.   Rep.   121. 

S.  Applicant  must  state  that  he  ksowi 
of  his  own  knovrledve  that  there  are  ■• 
settlers  on  land. — ^Prlce  vs.  Beaver,  73  Cal 
625,  629,  15  Pac.  Rep.  856. 

4.  Applicant  need  not  knovr  of  his  vwa 
knowledare  the  land  and  exterior  bonadarlri 
thereof!  ^^  ^B  authorized  to  rely  on  an- 
other's Information. — Price  vs.  Beaver,  73 
Cal.  625,  15  Pac.  Rep.  856. 

5.  Hence,  where  purchaser  who  went 
upon  such  land  Is  one  who  was  supposed 
to  know  and  was  shown  comers  and 
boundary  lines  by  him,  and  relied  and  acted 
on  such  information,  application  is  suffl- 
clcnt.  thougrh  such  informant  may  not  have 
known    at   time   true   lines    and   cornera— 
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Price  vs.  Beaver,  78  Cal.  626,  62»,  15  Pac. 
Rep.    856. 

6.  Where  an  applicant  for  land  went 
upon  land  with  surveyor,  and  findlngr  one 
corner,  surveyor  showed  him  prolongratlon 
of  such  boundary  and  distance  alonsr  that 
at  which  other  section  corners  were,  so 
that  he  knew  boundaries  of  such  land. — 
Price  vs.  Beaver,  73  Cal.  625,  15  Pac.  Rep. 
356. 

7.  AFFIDAVIT      AS      TO      SESTTLSSIS. — 

Affidavit  which  does  not  show  whether 
there  are  settlers  on  land  which  applicant 
seeks  to  purchase  is  Insufficient. — Mc- 
Coy vs.  Byrd,  65  Cal.  92,  93,  3  Pac.  Rep.  121. 
As  to  allldavlt  as  to  actual  settlement  and 
•nltabaeness  for  cnltlvatlon  In  application 
to  purchase  school  lands,  see  post  1 8496 
and  note  pars.  14,  15,  25. 

8.  Alternative  statement*  —  Application 
for  purchase  of  swamp-lands  stating-  that 
there  were  no  settlers  on  such  land,  or  if 
there  were,  the  land  had  been  segregated 
more  than  six  months,  is  insufficient. 
Facts  must  be  stated  directly  and  posi- 
tively, and  not  In  an  alternative  form. — 
Botsford  vs.  Howell,  52  Cal.  168,  159. 

0.  APPLICATIOIV  FIRST  PRESBNTBD 
TO  COUNTY  SURVEYOR  must  be  preferred. 
— ^Allen  vs.  Dake,  50  Cal.  80,  83. 

10.  APPLICATION  MUST  BB  FOR 
BENEFIT   OF   APPLICANT    HIMSELF,   and 

hence  an  application  made  by  one  party  for 
benefit  of  another  Is  void,  and  where  person 
for  whose  benefit  application  was  made,  or 
his  assigns,  has  secured  certificate  of  pur- 
chase issued  on  such  application,  applicant 
and  his  successors  cannot  recover  same. — 
McGregor  vs.  Donelly,  67  CaL  149,  150,  7 
Pac.   Rep.   422. 

11.  Application  to  purchase  swamp  and 
overflowed  lands  made  by  county  surveyor 
in  behalf  of  another  person  which  does 
not  appear  to  have  been  authorized  by  him 
and  was  not  sworn  to  by  him  confers  no 
right— Allen  vs.  Dake,  50  Cal.  80.  88. 

12.  APPLICATION  SWORN  TO  BEFORB 
UNITED  STATES  CIRCUIT  COURT  COM- 
MISSIONER IS  VOID,  such  commissioner 
having  no  authority  to  administer  oaths 
under  laws  of  this  state. — Garfield  vs.  Wil- 
son, 74  Cal.  176,  178,  15  Pac.  Rep.  620. 

18.  APPROVAL  OF  APPLICATION  BY 
SURVEYOR-GENERAL  will  not  create  pre- 
sumption that  it  conforms  to  statute.— 
Woods  vs.  Saw  telle,  46  Cal.  889,  892. 

14.  CONTEST — Cannot  arise  In  respect 
to  spproval  of  snrrey  vnless  survey  has 
been  made  and  returned  to  surveyor-gen- 
eral, and  where  no  survey  has  been  made 
on  application,  no  contest  can  arise  in  re- 
gard thereto. — ^Allen  vs.  Dake,  50  Cal.  80,  82. 

As  to  contests  to  determine  rlirht  to  pur- 
chase swamp  and  overflowed  land,  see  ante 
S  3415   and   note. 

15.  Grounds  of.  —  Application  for  pur- 
chase of  land  under  Stats.  1898  p.  841  in 
relation  to  uncovered  swamp  and  over- 
flowed land  may  be  contested   on  grounds 


that  statements  in  such  affidavit  are  false. 
Provision  of  SI  of  such  act  declaring  what 
shall  be  stated  in  affidavit,  certainly  means 
that  affidavit  must  be  true,  and  fact  that 
9  3500  of  this  code  relates  to  false  state- 
ments in  regard  to  sale  of  school  lands 
does  not  exclude  necessity  of  truthfulness 
in  affidavits  In  regard  to  purchase  of  other 
lands.--"Wrlnkle  vs.  Wright,  136  CaL  491, 
496,  69  Pac.  Rep.  148. 

16.  Reference  of  contest  before  seprcira- 
tion  of  lands  is  improper. — Cox  vs.  Jones, 
47  Cal.   412,  418. 

17.  FALSITY    OF   AFFIDAVIT.  —  Where 

material  statement  in  affidavit  is  false, 
applicant  acquired  no  right — Mclntyre  vs. 
Sherwood,  82  Cal.  189.  140,  22  Pac.  Rep.  937. 
See  McKenzie  vs.  Brandon,  71  Cal.  209,  211, 
12  Pac.  Rep.  428;  Plummer  vs.  Woodruff,  72 
Cal.  81,  10  Pac.  Rep.  71,  13  Id.  51;  Harbin 
vs.  Burghart,  76  Cal.  119,  18  Pac.  Rep.  127; 
Taylor  vs.  Weston,  77  Cal.  634,  536,  20  Pac. 
iRep.   62. 

18.  Misstatements  as  to  amount  of  land 
applied  for  In  application  to  purchase  land 
under  Stats.  1893  p.  341,  regulating  sale  of 
land  uncovered  by  recession  or  drainage  of 
inland  lakes,  etc.,  so  that  amount  was  in 
excess  of  that  authorized  to  be  purchased 
by  statute,  will  not  vitiate  application 
where  such  mistake  was  based  on  an  error 
of  surveyor  employed  to  survey  such  tracts 
by  metes  and  bounds,  and  applicants  offered 
to  exclude  excess  on  disclosure  of  mistake. 
— Sherman  vs.  Wrinkle,  121  Cal.  603,  608, 
58  Pac.  Hep.  1090,  54  Id.  270. 

19.  PURCHASER  OF  SIVAMP  AND 
OVERFLOWED  LAND  is  person  to  whom 
certificate  of  purchase  is  Issued  and  who 
pays  for  land,  and  hence  where  purchaser 
was  an  actual  settler,  fact  that  he  assigns 
his  certificate  of  purchase  to  corporation 
does  not  release  state  of  its  obligation  to 
Issue  patent  therefor. — McCabe  vs.  Good- 
win, 106  Cal.  486,  491,  39  Pac  Rep.  941. 

ao.  County  surveyor,  being  one  of  officers 
charged  with  duties  respecting  sale  of 
lands  of  state,  cannot  purchase  swamp  and 
overflowed  lands  while  occupant  of  such 
office. — ^Yoakum  vs.  Brower,  52  Cal.  873, 
876,  following  Edwards  vs.  Estell»  48  Cal. 
194. 

21.  Application  of  county  surveyor  to 
purchase  swamp  and  overflowed  lands  is 
void  by  act  of  March  28,  1872. — Yoakum  vs. 
Brower,  52  Cal.  873,  376,  foUowlnar  Edwards 
vs.  Estell,  48  CaL  194. 

22.  Hence,  contract  with  another,  by 
which  he  was  to  discover  such  lands  and 
survey  them,  and  such  other  person  was  to 
apply  and  to  purchase  such  lands  and 
transfer  one-half  interest  to  such  county 
surveyor  is  void. — Edwards  vs.  Estell,  48 
Cal.   194,   196. 

28.  County  treasurer  is  not  such  agent 
of  state  in  regard  to  sale  of  swamp 
and  overflowed  land  as  to  prevent  him 
from  being  purchaser  thereof  for  himself. 
—Miller  vs.  Byrd,  90  Cal.  150,  158,  27  Pac 
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Rep.  51,  dlstlBtrnishliiir  Edwards  vs.  EstelU 
48  Cal.  194,  incidentally  stating  that  county 
treasurer  was  also  an  agent  of  state  for 
sale  of  such  land. 

84.  Resident. — ^Person  Is  not  competent 
to  purchase  swamp  or  overflowed  land  un- 
less at  time  of  his  application  he  be  resi- 
dent of  state. — Somo  vs.  Oliver,  62  Cal.  378, 
879. 

25.  Settlers.— Constitution  art.  XVII  fiS 
providiner  that  lands  belonging  to  state 
which  are  suitable  for  cultivation,  shall  be 
granted  to  actual  settlers  and  in  quan- 
tities not  exceeding  three  hundred  and 
twenty  acres  to  each  settler,  applies  to 
swamp-lands. — Fulton  vs.  Brannan,  88  Cal. 
464,  469,  26  Pac.  Rep.  606;  McNee  vs.  Lynch, 
88  Cal.  619,  621,  26  Pac.  Rep.  608;  McDonald 
vs.  Taylor,  89  Cal.  42,  44,  26  Pac.  Rep.  696; 
Belcher  vs.  Farren.  89  Cal.  73,  77,  26  Pao. 
Rep.  791;  Goldberg  vs.  Thompson,  96  Cal. 
117,  118,  80  Pac.  Rep.  1019. 

As  to  retroactlTe  effect  of  const,  art. 
XVII  fSy  see  post  9  3496  and  note  pars. 
68-61. 

26.  Applicant  who  is  not  settler  on 
swamp  and  overflowed  lands  which  were 
suitable  for  cultivation  is  not  entitled  to 
purchase,  even  though  another  applicant 
to  purchase  same  land  is  not  entitled  to; 
hence  Judgment  against  him  in  contest  to 
purchase  such  land  was  proper. — ^McDonald 
vs.  Taylor,  89  Cal.  42.  44,  26  Pac.  Rep.  695. 

97.  Same. — Actual  settler  is  real  settler 
on  land,  and  not  an  occasional  visitor.  It 
does  not  contemplate  casual  acts  not  done 
in  good  faith  to  make  home,  but  simply  to 
secure  cheap  land,  and  purchaser  must 
show  something  more  than  that  he  has 
eaten  and  slept  on  place,  besides  having 
cabin  there,  and  that  he  has  made  some  in- 
effectual attempts  at  planting  trees  and 
cultivation. — Belcher  vs.  Farren,  89  Cal.  73, 
77,  26  Pac.  Rep.  791. 

As  to  who  are  settleniy  see  ante  (3442 
and  note  pars.  2-6;  post  1 8496  and  note 
pars.  68-67. 

28.  Aflldavit  of  applicant  stating  that 
there  were  no  settlers  on  land  at  time 
of  application,  was  false  where  such  land 
had  been  drained  and  fenced  and  cultivated 
by  another,  though  he  did  not  reside  there- 
on, word  ''settlers"  in  such  section  not 
meaning  people  who  reside  on  land. — ^Mc- 
Intyre  vs.  Sherwood,  82  Cal.  189,  141,  22 
Pac.  Rep.   937. 

29.  Evidence  that  applicant  determined 
to  settle  upon  land  on  looking  over  bound- 
aries, and  immediately  proceeded  to  build 
cabin  and  actually  completed  it  within 
week  after  application,  justlfles  flnding 
that  he  was  an  actual  settler. — ^McDonald 
va  Taylor.  89  Cal.  42.  44.  26  Pac.  Rep.  695. 


80i     8anac — ^Snltable  for  cnltlTsUon,**  as 

used  in  art.  XVII  f  3  of  constitution.  In- 
cludes all  lands  ready  for  occupation,  and 
which,  by  ordinary  farming  processes,  are 
fit  for  agricultural  purposes,  and  hence 
swamp-lands  which  have  been  reclaimed 
through  natural  processes  and  are  fit  for 
occupation  come  within  this  section. — Ful- 
ton vs.  Brannan.  88  Cal.  454,  459.  26  Pac 
Rep.    606. 

As  to  snltablencMi  for  cnltlTatloa  of 
school  landSy  see  post  §  3495  and  note  pars. 
68-73. 


81.  Sivamp-Uinds  can  be  aald  to  be  ■■- 
snitable  for  cultivation  within  meaning  of 
art.    XVII    I  3    of    constitution    only   when 

(1)  lands  cannot  be  made  flt  for  cultivation. 

(2)  though  they  can  be  so  reclaimed,  it 
cannot  be  done  without  co-operation  of 
others,  unless  by  an  expenditure  £rreater 
than  can  reasonably  be  expected  from 
settler  on  tract  of  320  acres,  and  (3)  where 
lands  are  not  flt  for  human  habitation  until 
reclaimed. — Fulton  vs.  Brannan,  88  Cal.  454. 
461.   26   Pac.   Rep.   606. 

82.  Fact  that  government  in  granting 
to  state  swamp  and  'overflowed  lands  segre- 
gated such  lands  as  unflt  for  cultivation. 
Is  not  conclusive  of  that  fact  as  regards 
subsequent  time  and  under  different  stat- 
ute.— Fulton  vs.  Brannan.  88  Cal.  454.  469. 
26  Pac.  Rep.  606. 

88.  RIGHT  OF  PBRSOVT  TO  STATE 
I^ANDS  DDKS  NOT  ATTACH  TO  SUCH 
I^AND  UNTIL  MOMENT  OF  FILING  DE- 
SCRIPTION and  certificate  of  oath  In  office 
of  county  recorder,  under  act  of  April  27, 
1863  (Stats.  1863  p.  600),  and  it  does  not 
matter  that  statute  does  not  designate 
before  whom  oath  is  to  be  taken. — ^Dunn 
vs.  Ketchum.  38  Cal.  93,  98. 

84.     VALIDATION     OF     APPLICATION*— 

Application  to  purchase  swamp  and  over- 
flowed lands  which  were  not  surveyed  is 
validated  by  act  of  March  27.  1872.  and 
hence  an  applicant  was  entitled  to  pur- 
chase such  land  thereafter.  —  Barker  va 
Freeman,  86  Cal.  688,  684,  24  Pac.  Rep.  126. 

86.  Act  of  March  27,  1872.  validating  de- 
fective applications  to  purchase  swamp  and 
overflowed  lands  operates  not  only  on  ap- 
plications which  were  defective  in  form, 
but  also  on  those  which  were  defective  in 
substance.  —  Barker  vs.  Freeman.  86  CaL 
533,  534,  24  Pac.  Rep.  926.  See  Yoakum  vs. 
Brower,  62  Cal.  373. 

86.     For  tide-lands.— Act  of  May  27.  1871 

(Stats.  1871-72  p.  622).  legralizlngr  applica- 
tion for  purchase  of  lands  under  provision 
of  any  act  authorizingr  sale  of  state  lands 
does  not  legrallze  sale  of  tide-lands,  sale 
of  which  was  not  authorised. — Klauber  vs. 
Hlgrgrlns.  117  Cal.  451,  468.  49  Pac.  Rep.  461. 


§  3444.  IF  MADE  BY  FEMALE,  MUST  SHOW  WHAT.  If  the  applicant 
ii  a  female,  such  affidavit  must  also  show  that  she  is  entitled  to  purchase 
real  estate  in  her  own  name. 

History:     Enacted   March   12,   1872. 


Ttt.Yin,ch.I»art.II.]         LAND  SEGREGATED  BUT  WOT  SECTIONIZED.  (815)        |S443 


1.  Applied,  cited,  construed,  referred  to. 
1  Construed  not  to  require  affidavit  of  appli- 
cant. 

1.  APPLIED,  CITED,  COKTSTRUED,  RE- 
FERRED TO,  etc.,  In:  Price  vb.  Beaver.  73 
Cal.  625,  630,  16  Pac.  Rep.  856  (construed). 

&    CONSTRUED   not  to   require   aifidavit 


of  applicant  who  is  a  female  to  state  that 
she  Is  entitled  to  purchase  land,  but  to 
show  that  she  Is  entitled  to  purchase,  and 
it  will  be  presumed  that  she  is  of  sound 
mind  and  need  not  negative  in  tier  affidavit 
fact  that  she  was  an  idiot  or  lunatic' — Price 
vs.  Beaver,  73  Cal.  '625,  630,  15  Pac  Rep. 
856. 


§3445.    SAME.    WHEBE  FILED  WHEN  LAND  SEOREGATED,  BTJT 

HOT  SECTIONIZED.    Any  person  desiring  to  purchase  lands,  as  provided 

in  section  three  thousand  four  hundred  and  forty-three  of  this  code,  which 

have  been  segregated  by  authority  of  the  United  States,  but  which  have  not 

been  sectionized  by  the  same  authority,  must  apply  to  the  surveyor  of  the 

county  in  which  the  land  is  situated,  to  have  the  land  which  he  desires  to 

purchase  surveyed,  and  a  certificate  of  such  survey  must  be  attached  to  the 

affidavit  required  for  the  purchase  of  lands,  as  provided  in  said  section.    All 

surveys,  required  of  county  surveyors  by  the  provisions  of  this  section,  must 

conform,  as  nearly  as  practicable,  to  the  system  adopted  by  the  United  States 

for  the  survey  of  the  public  lands. 

History:     Enacted   March   12,   1872;    amended   March   28,   1874,   Code 
Amdts.  1873-4,  p.  141. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Construed  —  Assumes   that  it   applies 

only  to  segregated  land. 
8.  Application  and   affidavit  for  maveiy 
need  not  be  recorded. 

4.  Failure  of  county  surveyor  to  indorse 

on  application  date  of  its  receipt. 

5.  Land  previously  surveyed  and  section- 

ized need  not  be  surveyed. 

6.  Surveys  by  county  surveyor  not  segre- 

gation maps. 

7.  Survey   by    one   assuming   to    act   as 

deputy. 
8-10.  Survey  made  in  field  by  county  sur- 
veyor will  prevail. 
11.  Survey  must  be  connected  with  lines 
of  government  survey. 
12, 13.  Survey  must  be  made  at  request  of  one 

desiring  to  purchase. 
14^  15.  Survey  of  uncovered  swamp-land. 

1.  APPIilKD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Garfield  vs.  Wilson, 
74  Cal.  176,  178,  IB  Pac.  Rep.  620  (cited); 
Wren  vs.  Mangran,  88  Cal.  274,  277,  26  Pac. 
Rep.  100  (cited);  Buchanan  vs.  Nagrle.  88 
•Cal.  591,  593,  26  Pac.  Rep.  612  (construed); 
Maddux  vs.  Brown,  91  Cal.  623.  625,  27  Pac. 
Rep.  771  (applied);  Polk  vs.  Sleeper,  143 
•CaL  70,  73,  76  Pac.  Rep.  819   (construed). 

9.  CONSTRUED. — Aasmnea  that  It  applies 
oBly  to  sesrrcirated  land.  —  Buchanan  vs. 
Na^le.  88  Cal.   591.   693,  26  Pac.  Rep.  612. 

8.  APPLICATION  AND  AFFIDAVIT 
FOR  SURVEY  need  not  be  recorded  in  office 
of  county  surveyor.-^-Polk  vs.  Sleeper.  143 
Cal.  70,   73.  76  Pac.  Rep.   819. 

4.  FAILURE  OF  COUNTY  SURVEYOR 
TO  INDORSE  ON  APPLICATION  DATE  OF 
ITS  RECEIPT  and  to  make  and  forward 
to  Burveyor-seneral  survey  and  field  notes 
within  thirty  days  will  not  prejudice  rights 
of  applicant  where  delay  was  due  to  negrll- 


srence  of  county  surveyor. — ^Allen  vs.  Dake, 
60   Cal.    80.    88. 

B.  LAND  PREVIOUSLY  SURVEYED 
AND  SECTIONIZED  IVEED  NOT  BE  SUR- 
VEYED for  applicant  in  order  to  entitle 
him  to  purchase. — Polk  vs.  Sleeper,  143  Cal. 
70,   78,   76  Pac.   Rep.   819. 

•.  SURVEYS  BY  COUNTY  SURVEYOR 
UNDER  AN  APPLICATION  TO  PURCHASE 
SUCH    LANDS — Are   not    seirrcnitloii    maps 

and  surveys  referred  to  in  act  of  congress 
of  July  28,  1866,  and  hence  such  act  does 
not  confirm  title  to  such  lands. — Heath  vs. 
Wallace,  71  Cal.  50,  60,  61,  11  Pac.  Rep.  842. 

7.  SURVEY  BY  OlfB  ASSUMING  TO 
ACT  AS  DEPUTY  OF  COUNTY  SURVEYOR, 

whose  appointment  and  oath  were  not  filed 
until  after  survey,  was  insufficient. — ^Mad- 
dux vs.  Brown,  91  Cal.  623,  624,  27  Pac.  Rep. 
771. 

8.  SURVEY  MADE  IN  FIELD  BY 
COUNTY      SURVEYOR      IVILL      PREVAIL, 

though  it  is  not  in  accordance  with  United 
States  survey,  notwithstanding  law  re- 
quires that  certificate  of  purchase  shall 
designate  lands  by  their  proper  descrip- 
tion connected  with  United  States  surveys 
and  that  all  surveys  shall  be  made  to  con- 
form to  surveys  of  public  land  by  general 
government — ^Ringstorf  vs.  Quth,  60  Cal. 
86,  89. 

9.  Survey  by  county  surveyor  at  time 
when  such  land  had  not  been  surveyed  by 
United  States  which  called  for  township 
line,  which  had  been  surveyed  by  United 
States  as  one  boundary,  and  river  as  an- 
other, fixes  townsnip  line  as  boundary 
thereof;  starting  point  of  such  survey  was 
stated  as  corner  of  section  so  many  chains 
from  township  line,  and  on  subsequent 
survey   by   United   States   such   corner  was 
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found   to   be   greater   distance   from   town- 
ship line. — Rice  vs.  McKune,  68  Cal.  124,  126. 

10.  Survey  of  swamp  and  overflowed 
lands  calling:  for  visible  monuments  on 
grounds  established  at  time  of  survey,  will 
be  limited  to  land  actually  surveyed  in  the 
field,  though  survey  'did  not  include  all 
land  in  subdivisions,  accordlngr  to  United 
States  survey. — ^Mahon  vs.  Richardson,  60 
Cal.  838,  886. 

11.  SIXRVBT      MUST     BB      COBTlfBCTED 

with   lines    of   grovernment   survey. — ^Mahon 
vs.  Richardson,  60  Cal.  883,  886. 

12.  SITRVBY  MUST  BB  MADB  AT  RXS- 
<iVBST  of  one  desiringr  to  purchase,  and 
for  that  purpose,  and  cannot  be  used  by  an- 
other applicant.  —  Maddux  vs.  Brown,  91 
Cal.  623,  626,  27  Pa&  Rep.  771. 

13.  Survey  of  county  surveyor  under  act 
of  April  27,  1863,  made  before  any  applica- 
tion therefor  had  been  made,  was  survey 
of  private  person  and  without  otflcial  sanc- 
tion.— People  vs.  Cowell,  60  Cal.  400,  403. 


14.  SURVBY  OF  UNCOTBRBD  SWAMP- 
LAND.— Failure  of  applicant  to  purcb&se 
land  under  Stats.  1893  p.  841,  relating  to 
sale  of  uncovered  swamp  and  overflowed 
lands,  to  have  survey  of  such  lands  made, 
will  prevent  Issuance  of  certificate  of  pur- 
chase for  such  lands. — Wrinkle  va  Wright, 
136  Cal.   iitl,  497,  69  Pac.  Rep.  148. 

16.  Under  Stats.  1893  p.  341,  regulating 
sale  of  lands  uncovered  by  recession  or 
drainage  of  Inland  lakes,  etc.,  contempla- 
tlon  of  statute  Is  that  description  in  case 
of  unsurveyed  lands  shall  be  such  as  to 
enable  surveyor  to  identify  tract  to  be  snr> 
veyed,  but  that  quantity  of  land  which  ap- 
plicant Is  entitled  to  purchase  when  that 
Is  stated  in  his  application  Is  to  be  ascer- 
tained by  ofilclal  survey  under  direction  of 
surveyor- general  and  that  survey  is  intended 
to  constitute  basis  on  which  approval  of 
application  Is  to  be  had.  —  Sherman  va 
Wrinkle,  121  Cal.  603,  608,  53  Pac.  Rep. 
1090,  64  Id.  270. 


§3446.    BEOLAMATION   DISTBI0T8.     PETITION   FOB   FOBMATION 

OP.  Whenever  the  holders  of  title  or  evidence  of  title  representing  one  haif 
or  more  of  any  body  of  swamp  and  overflowed,  salt-marsh,  or  tide-lands,  or 
oth«r  lands  subject  to  flood  or  overflow,  susceptible  of  one  mode  of  reclama- 
tion, desire  to  reclaim  the  same,  they  may  present  to  the  board  of  supervisors 
of  the  county  in  which  the  lands,  or  the  greater  part  thereof,  are  situated,  at 
a  regular  meeting  of  the  board,  a  petition,  setting  forth  that  they  propose  to 
form  a  district  for  the  reclamation  of  the  same,  a  description  of  the  lands  by 
legal  subdivisions  or  other  boundaries,  the  county  in  which  they  are  situated, 
the  number  of  acres  in  the  proposed  district,  and  in  each  tract,  with  the  names 
(if  known)  of  the  owners  thereof,  and  designating  as  unsold  any  lands  not 
reduced  to  private  ownership. 

'    History:.    Enacted   March   12,    1872;    amended   March    30,    1874,   Code 
Amdts.  1873-4,  p.  45;  March  7,  1905,  Stats,  and  Amdts.  1905,  p.  70. 


1.  Applied,  dted,  eonstrned,  referred  to. 

2.  Character  and  powers. 

3-5.  Same — Reclamation  districts  are  pub- 
lic corporations. 
6,7.  Same — Same — Beclamation  distriets  or- 
ganized under  act  of  1861. 
8-11.  Creation. 
12, 13.  Same — Collateral  attack. 
14, 15.  Same — De  facto  reclamation  district. 

16.  Same — ^Legislative  act. 

17.  Same — Legislative  recognition. 

18.  Same — ^Legislative  validation. 

19.  Petition — Description  of  land. 

20.  Same — Signatures  to  petition. 

21.  Same — Si]^cienc7  of  petition. 

1.  APPLIED,  CITED,  COlfSTRlTED,  RE- 
FERRED TO.  etc,  In:  Ralston  vs.  Board 
of  Supervisors,  51  Cal.  592,  694  (applied); 
Reclamation  Dlst.  vs.  Kennedy,  58  Cal.  124. 
126  (referred  to);  Cosner  vs.  Board  of 
Supervisors,  68  Cal.  274,  275  (referred  to); 
Lower  King-s  River  R.  Dlst.  vs.  Phillips, 
108  Cal.  806,  816,  818,  89  Pae.  Rep.  630,  41 
Id.   886    (cited);   People  ex  rel.   Van   Loben 


Sels  vs.  Reclamation  Dlst..  117  Cal.  114,  IIT. 
48  Pac.  Rep.  1016  (construed):  Angus  v». 
Browning-,  180  Cal.  502,  603,  62  Pac.  Rep. 
827  (cited);  People  ex  rel,  Thlsby  vs.  Recla- 
mation Dlst.,  130  Cal.  607,  611,  63  Pac.  Rep. 
27  (applied);  Reclamation  Dlst  vs.  County 
of  Sacramento,  134  Cal.  477,  478,  66  Pac 
Rep.  668  (cited);  McCord  vs.  Slavln,  148 
Cal.  825,  827,  829,  76  Pac.  Rep.  1104  (cited): 
Laguna  D.  Dlst.  vs.  Charles  Martin  Co.,  144 
Cal.  209,  211,  77  Pac.  Rep.  983   (cited). 

As  to  dlaaolvtioB  and  termination  of  ree- 
lamatloB  dlatriety  see  post  |  3493  and  note. 

9.  CHARACTER  AND  POIVERS.— Reels* 
matloB  diatrlcts  have  only  ovcii  powers  sa4 
liabilities  as  are  preocrlbed  by  law  which 
creates  them.  Their  character  is  deter- 
mined by  provisions  of  this  code  from 
which  they  derive  their  existence. — ^Hens- 
ley  vs.  Reclamation  Dlst.,  121  Cal.  96,  17. 
58  Pac.  Rep.  401. 

8.  Reclamation  dlatrleta  are  pnbUc  eer> 
poratlona  for  municipal  purposea— People^ 
vs.  La  Rue,  67  Cal.  626,  528.  8  Pac  Rep.  84. 
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See  D<^an  vs.  Davis,  61  Cal.  406,  409;  People 
vs.  Reclamation  Dist.,  63  Cal.  346;  People 
vs.  Williams,  56  Cal.  647;  Swamp  Land  Dlst. 
vs.  Silver.  98  Cal.  61,  63,  82  Fac.  Rep.  866; 
Quint  vs.  Hoffman,  108  Cal.  606,  87  Pac 
Rep.  514;  Reclamation  Dlst.  vs.  Turner,  104 
Cal.  884.  336,  87  Pac.  Rep.  1038. 

4.  Reclamation  district,  if  corporation. 
Is  necessarily  quasi-public  agency,  similar 
to  county  or  school  district. — San  Fran- 
cisco Sav.  Union  vs.  Reclamation  DlsL,  144 
CaL   639,   648,  79  Pac.  Rep.  874. 

5.  Reclamation  districts  are  special  or- 
ganizations formed  to  provide  certain  work 
which  state  requires  or  permits  to  be  done, 
and  to  which  state  has  srlven  certain  de- 
gree of  discretion  in  making  improvements 
contemplated.  They  are  public  agrencies 
which  will  cease  to  exist  when  policy  of 
state  has  changed  so  that  they  are  no 
longer  required,  or  when  there  is  no  fur- 
ther function  for  them  to  perform. — Recla- 
mation Dist.  vs.  County  of  Sacramento,  134 
Cal.  477.  478,  66  Pac.  Rep.  668.  See  People 
ex  rel.  Van  Loben  Sels  vs.  Reclamation 
Dist.,  117  Cal.  114,  48  Paa  Rep.  1016. 

41.  Same.  —  RcclamatiMt  dlstrleta  oi«aB« 
Ised  vader  act  of  1861  were  not  public 
corporations,  but  merely  tracts  of  land  sus- 
ceptible of  one  mode  of  reclamation  for 
which,  because  of  this  fact,  specific  work 
was  to  be  done  by  state  board,  who  were 
under  certain  contingencies  to  assess  the 
costs  on  land  to  district. — ^People  ex  rel. 
Van  Loben  Sels  vs.  Reclamation  Dist..  117 
CaL   114.   118.   48   Pac   Rep.   1016. 

7.  Reclamation  districts  are  not  munici- 
pal corporations  designed  to  provide  for 
self-government,  and  fact  that  act  in  rela- 
tion thereto  requires  proper  qualification 
of  voters  does  not  render  it  void. — People 
ex  rel.  Van  Loben  Sels  vs.  Reclamation 
Dlst.  117  Cal.  114,  128,  48  Pac.  Rep.  1016. 

8.  CREATION  may  be  shown  by  acts 
relating  to  its  existence.  —  Swamp  Land 
Dist  va  Silver.  98  Cal.  61,  68,  82  Pac.  Rep. 
866.  See  People  vs.  Reclamation  Dlst  68 
Cal.  846. 

9.  Act  of  March  80,  1874  (Stats.  1878-74 
p.  867)  was  constitutional  under  provision 
of  constitution  that  corporation  shall  not 
be  created  by  special  act  except  for  munici- 
pal purpose,  such  district  being  created  for 
muncipal  purpose. — Swamp  Land  Dlst  vs. 
Silver,  98  Cal.  61,  63.  82  Pac  Rep.  866. 

10.  Under  act  of  March  80.  1874  (Stats. 
1878-74  p.  867)  act  of  landowners  In  recla- 
mation district  in  meeting  and  electing 
trustees  and  adopting  by-laws  was  all  that 
was  required  to  create  district  —  Swamp 
Land  Dlst  vs.  Silver,  98  Cal.  61,  68,  82  Pao. 
Rep.  866. 

11.  Reclamation  district  including  with- 
in Its  boundary  lands  which  have  been  in- 
cluded within  reclamation  district  under 
act  of  1861  was  properly  organised  under 
this  section.  The  reclamation  district  un- 
der act  of  1861.  ceased  to  exist  when  act 
creating  it  ceased  to  be  in  force. — ^People 
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ex  rel.  Van  Ix>ben  Sels  vs.  Reclamation 
Dist.  117  Cal.  114.  117.  48  Pac  Rep.  1016. 

12.  Collateral  attaek  cannot  be  made  on 
legality  and  regularity  of  proceeding  lead- 
ing up  to  final  creation. — Reclamation  Dist 
vs.  Qray,  96  Cal.  601.  80  Pao.  Rep.  779; 
Swamp  Land  Dlst  vs.  Silver,  98  Cal.  61, 
63,  82  Pac.  Rep.  866;  Quint  vs.  Hoffman,  103 
Cal.  606,  87  Pac  Rep.  614;  Reclamation 
Dist  vs.  Turner,  104  Cal.  834,  335,  37  Pac. 
Rep.  1038.  See  Lower  Kings  River  R.  Dist. 
vs.  Phillips,  108  Cal.  806,  308,  818.  89  Pac 
Rep.  680.  41  Pac   Rep.  836. 

18.  Validity  of  corporate  existence  of 
levee  district  organized  by  the  board  of 
supervisors  under  statute  cannot  be  col- 
laterally attacked. — Hoke  vs.  Perdue,  62 
Cal.  646.  647. 

14.    Do  faeto  reclanaatloa  district   is  not 

shown  to  exist  where  for  period  of  fifteen 
years  nothing  was  done  under  attempted 
organization,  and  after  such  time,  though 
board  of  trustees  was  elected,  survey  made, 
and  report  filed,  and  commissioners  to 
assess  costs  appointed,  no  further  action  was 
had,  and  trustees  of  such  district  after- 
wards petitioned  for  organization  of  new 
district — ^People  ex  rel.  Thlsby  vs.  Recla- 
mation Dist,  180  Cal.  607,  611,  68  Pac.  Rep. 
27. 

16.  Continued  exercise  by  reclamation 
district  of  corporate  powers  for  series  of 
years,  expending  large  sums  of  money  In 
reclaiming  lands  embraced  within  district, 
does  not  estop  state  from  questioning  va- 
lidity of  its  organization. — People  vs.  Rec- 
lamation Dlst,  121  Cal.  622,  626.  60  Pac 
Rep.  1068,  68  Id.  1086. 

18.  Legislative  act. — Reclamation  dis- 
trict No.  205.  created  by  Stats.  1878  p.  911. 
declaring  it  to  be  body  politic  and  corpor- 
ate with  power  to  contract  and  to  possess 
all  powers  possessed  by  any  reclamation 
district  does  not  of  itself  create  a  body  cor- 
porate.— People  ez  rel.  Van  Loben  Sels  vs. 
Reclamation  Dist,  117  Cal.  114.  122.  48 
Pac.  Rep.  1016. 

17.  Leslslative  recogaltloa  of  reclama- 
tion district  by  passage  of  acts  relating  to 
it  renders  such  district  corporation  by  im- 
plication of  law,  even  if  it  was  not  prop- 
erly organized  under  statute. — People  vs. 
Reclamation  Dist.  68  Cal.   846,  848. 

18.  Legislative  valldatioa. — Reclamation 
district  is  public  corporation  from  date  of 
legislative  act  validating  it,  though  its 
original  formation  was  invalid. — Reclama- 
tion Dlst.  vs.  Gray,  96  Cal.  601,  606,  80  Pac 
Rep.  779. 

10.     PBTITION  —  DeecrlptloB     of     land. — 

Petition  for  formation  of  new  reclamation 
district  which  did  not  describe  land  to  be 
included  in  proposed  district  by  legal  sub- 
division or  other  boundaries,  or  in  any 
other  manner  except  by  reference  to  certain 
swamp- land  surveys  by  their  numbers,  no 
copies  of  which  were  annexed,  was  insuffi- 
cient— Ralston  vs.  Board  of  Supervisors. 
61  CaL  692,  694;  People  ex  roL  Thlsby  ra. 
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Reclamation  Dlst,  ISO  Cal.  607,  811,  63  Pae. 
Rep.  27. 

90.  Sivnatare  to  petition  for  formation 
of  reclamation  district  by  admlnUtrator 
of  estate  Is  not  authorized,  but  where 
character  of  administrator  does  not  appear 
from  slg-nature.  the  word  "administrator" 
belnff  merely  added  to  name,  determination 
of    board     of    supervlsora     that    aufDcient 


names  were  attached  to  petition  Is  con- 
clusive.— Reclamation  Dlst.  yb.  Burger,  122 
CaL   442.   443,   55   Pac.   Rep.   156. 

Sl«  SvJlicleiiey  of  petition. — Objection 
to  may  be  raised  for  first  time  on  appeal, 
such  defect  being  jurisdictional. —  People 
ex  reL  Thisby  vs.  Reclamation  Dlst,  130 
CaL  607,  611,  68  Pac.  Rep.  27. 


§3447.  VERIPICATION  TO  PETTTION,  PUBLICATION.  The  petition 
must  be  verified  by  the  affidavit  of  one  of  the  petitioners,  and  must  be  pub- 
lished for  four  weeks  next  preceding  the  hearing  thereof,  in  some  newspaper 
published  in  the  county  in  which  the  lands  are  situated ;  or,  if  there  is  no  news- 
paper published  in  the  county,  then  it  must  be  published  in  some  newspaper 
having  a  general  circulation  in  the  county,  and  an  affidavit  of  publication  must 
be  filed  with  such  petition. 

History:     Enacted   March   12,   1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construed  to  require  publication  at  least 

once  each  week. 
8.  Publication  had  more  than  four  weeks  prior 

to  hearing. 
4.  Publication  made  in  daily  newspaper. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  In:  Williams  vs.  Board 
of  Supervisors,  58  Cal.  237,  238  (construed 
and  applied);  Carpenter  vs.  San  Francisco 
Sav.  Union.  128  Cal.  616,  517,  61  Pac.  Rep. 
92  (cited);  Lacuna  D.  Dist.  vs.  Charles 
Martin  Co.,  144  Cal.  209,  211,  77  Pac.  Rep. 
933    (cited). 

2.  CONSTRUED  TO  RE<IUIRB  PUBLI- 
CATION AT  LEAST  ONCE  EACH  IVEBK 
for  a  period  of  four  weeks,  that  is,  once 
every  seven  days,  and  where  more  than 
seven   days  have  elapsed  between   publica- 


tions It  is  fatally  defective  and  renders  all 
subsequent  proceedings  Invalid,  publication 
beln?  Jurisdictional  step.  —  Williams  va 
Board  of  Supervisors,  68  Cal.  237,  288. 

S.  PUBLICATION  HAD  MORE  THAIT 
POUR    WEEKS    PRIOR    TO    HEARING   of 

such  petition  by  board  of  supervisors  ren- 
ders subsequent  proceeding*  invalid,  and 
hence  such  district,  not  being  corporation, 
could  not  maintain  an  action  on  assess- 
ment.— ^People  vs.  Haggin,   57  Cal.  679.  58S. 

4.  PUBLICATION  MADE  IN  DAILY 
PAPER  once  a  week  for  time  prescribed  by 
act  of  March  28,  1868  (Stats.  1868  p.  607).  is 
sufficient,  publication  not  being  required  to 
be  had  In  weekly  paper. — People  va  Recla- 
mation Dist..  121  Cal.  622,  523,  50  Pac.  Rep. 
1068,    68    Id.    1086. 


§3448.  WHEN  DISTRICT  SITUATED  PARTLY  IN  DIFFEBENT 
COUNTIES.  When  a  district  is  situated  partly  in  dijBferent  counties,  the 
trustees  must,  after  the  petition  has  been  granted,  forward  a  copy  thereof  to 
the  clerk  of  the  board  of  supervisors  of  each  of  the  counties  in  which  any 
portion  of  the  district  may  lie,  and  the  board  to  which  the  same  is  forwarded 
must  not  allow  another  district  to  be  formed  within  such  district,  unless  with 
the  consent  of  the  trustees  thereof. 

History:     Enacted   March   12,   1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Each  board  of  supervisors  has  same  dis- 

cretionary power. 

3.  Legislature  can  confer  power  on  board  of 

supervisors  of  one  county. 

1.     Applied,  cited,  conatmed,  referred  to, 


etc..    In:    Cosner   vs.   Board    of   Supervisors, 
68  Cal.  274,  275   (referred  to). 

2.  EbcIi  board  of  aaperviaora  haa  aame 
dlHcretlonary  power  where  reclamation  dis- 
trict la  situated  In  two  counties,  as  it  has 


where  district  la  wholly  In  one  county.— 
Cosner  va  Board  of  Supervisors,  58  CaL 
274.   277. 

8.  Lefflalatiire  can  confer  potrer  oa  boiri 
of  anperrlaora  of  one  county  to  Include 
within  reclamation  district  lands  within 
another  county.  —  Reclamation  Dist.  va. 
Haffar,  66  Cal.  54.  57,  4  Pac.  Rep.  946,  I>»1- 
lowtnv  Hagrar  vs.  Reclamation  Dlst,  H^ 
U.  &  701.  bk.  28  L.  ed.  569.  4  Sup.  Ct.  BeP- 
668. 


§  3449.    PROCEEDmOS  ON  APPEOVAL  OP  PETITION.    If  the  board 
of  supervisors  find,  on  the  hearing  of  the  petition,  that  its  statements  are 
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correct,  they  must  make  an  order  approving  the  same.  If  it  be  shown  that 
any  land  has  been  improperly  included  in  or  excepted  from  the  proposed 
district,  they  must  re-form  the  district  in  such  respects  in  their  order.  The 
order  of  approval  must  be  indorsed  on  or  attached  to  the  petition,  and  be 
signed  by  the  president  and  attested  by  the  clerk  of  the  board. 

History:     Enacted   March    12,    1872;    amended   March    80,    1874,   Code 
Amdts.  1873-4,  p.  45.  . 

1.  Approval    of    petition    eonclusiye    as    to      Dlst,  121  CaJ.  622,  626,  60  Pac.  Rep.  1068, 

whether  names  of  petitioners  were  signed      68  Id.  1085. 

by  other  parties.  2.     Is   conclnalTO   asalnat   defendant   that 

2.  Same — ^Is  conclusive  against  defendant  that      his    land    was    properly    included.  —  Lower 

his  land   was  properly  included.  Kings  River  R.  Dist.   vs.  Phillips,  108  Cal. 

3.  Formation  of  district  by  excluding  portion      806,  816,  318.  89  Pac.  Rep.  630,  41  Id.  336. 

®^  ^°**-  8.     FORMATION    OF   DISTRICT    BY   BX- 

1.     APPROVAL     OF     FBTITION  ~  Abso-  CLUDINO  PORTION   OF  LAND   included  in 

lately  eondvalTe  as   to   whether  namea   of  petition  is  not  authorized  where  by  so  doing: 

Mnne  of  petitioners   were  signed   by  other  number    of    owners    of    land    is    reduced    to 

MTtles,  will  not  be  considered  on  quo  war-  less  than  one  half  area  of  district. — Recla- 

ranto  to  determine  validity   of  such   recla-  matlon   Diet.   vs.   Burger,   122   Cal.   442,   443, 

mation    district. — People    vs.    Reclamation  66   Pac.   Rep.   166. 

§3460.  PETITION,  WHERE  TO  BE  KECOBDED.  The  petition  must 
then  be  recorded  by  the  comity  recorder  in  a  book  kept  for  the  purpose  of 
recording  papers  relative  to  reclamations,  and  a  certified  copy  thereof  for- 
warded to  the  register. 

History:    Enacted  March  12,  1872. 

§3461.  DUTY  OF  BEOISTEB  ON  RECEIPT  OF  COPY.  The  reg- 
ister must  thereupon  forward  to  the  county  treasurer  a  statement  show- 
ing the  names  of  purchasers  of  land  in  the  district,  who  have  paid  in 
full  therefor. 

History:     Enacted   March   12,   1872;    amended   March   30,    1874,   Code 
Amdts.  1873-4,  p.  46. 

§  3462.  BY-LAWS  FOB  OOVEBNMENT  OF  DISTBICT.  FILING  WITH 
COUNTY  BECOBDEB.  AMENDMENT.  After  the  approval  of  the  petition, 
the  owners  of  land  embraced  in  the  district,  or  those  owning  a  majority  in 
acreage  thereof,  must  adopt  by-laws,  not  inconsistent  with  the  laws  of  the 
state,  for  the  government  and  control  of  the  affairs  of  the  district.  The 
by-laws  thus  adopted  must  be  signed  by  the  holders  of  certificates  of  purchase, 
patents,  or  other  evidences  of  title,  representing  a  majority  in  acreage  of  the 
land  embraced  in  the  district,  and  must  be  by  them  filed  for  record  with  the 
county  recorder  of  the  county,  and  by  him  recorded  in  a  book  kept  by  him 
for  the  purpose  of  recording  instruments  and  writings  relating  to  reclamation. 
By-laws  thus  adopted  may  be  amended  at  any  time  in  the  same  manner  that 
the  original  by-laws  were  adopted. 

History:     Enacted   March    12,   1872;    amended    March    30,    1874,    Code 
Amdts.  1873-4,  p.  46;  March  24,  1887,  Stats,  and  Amdts.  1886-7,  p.  238. 

1.  Applied,  cited,  construed,  referred  to.  i*    applied,  cited,  construed,  re- 

2.  By-law — Authorizing    assessment    to    cover      FERRBD  TO,  etc..  In:    People  vs.  Houston. 

cost  of  work  done  before  board  of  trus-      8*  Cal.  536,  537   (referred  to);  Reclamation 
tees  was  elected.  I^lst.  vs.  Kennedy.  68  CaL  124,  125  (referred 

3.  Same— Declaring  that  trustees  shall  incur      to). 

no  indebtedness  in  excess  of  assess-  2.    by-law — AnthorlBlBv   aaneaameiit   to 

ment.  cover    coat   of   work   done    before   board   of 
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trumt^em  waa  elected  or  estimate  was  made 
by  ensrineer,  beings  Inconsistent  with  code, 
is  invalid. — Swamp  and  Overflowed  L.  D.  vs. 
Feck,  60  Cal.  408,  406. 

8.     Declarlair  that  tntsteee  eliall  Incur  no 
Indcbtednese  In  ezcese  of  amovnt  of  mmmi 


ment  levied  is  invalid  In  view  of  statute 
permitting:  assessment  to  be  made  for  work 
done. — Haffar  vs.  Board  of  Supervisors,  Si 
Cal.  474,  478;  Reclamation  DIsL  va  Hs^ar. 
66  Cal.  54,  66,  4  Pac.  Rep.  945. 


§  3453.  BOARD  OF  TRUSTEES  OF  RECLAMATION  DISTRICT.  After 
the  approval  of  the  petition  and  the  adoption  of  by-laws,  the  board  of  super- 
visors of  the  county  where  the  district  was  formed,  on  the  application  of  a 
landowner  of  the  district,  must  call  an  election  in  compliance  with  the  pro- 
visions of  section  thirty-four  hundred  and  ninety-one  of  this  code,  at  which 
election  there  must  be  elected,  under  and  in  pursuance  of  the  provisions  of 
said  section  thirty-four  hundred  and  ninety-one,  three  eligible  persons,  who 
shall  constitute,  when  elected  and  qualified,  the  board  of  trustees  of  the 
district,  for  the  management  of  the  affairs  thereof,  and  who  shall  hold  office 
for  two  years  next  succeeding  their  election,  and  until  their  successors  are 
elected  and  qualified.  The  board  of  trustees  must  keep  an  office  in  or  near 
the  district  for  the  transaction  of  the  business  thereof,  and  the  books,  maps, 
papers,  records,  contracts,  and  other  documents  pertaining  to  the  affairs  of 
the  district  must  be  open  to  inspection  by  any  person  interested  at  all  times. 
From  and  after  the  election  and  qualification  of  said  trustees  said  district 
shall  be  deemed  organized  and  shall  have  power  to  sue  and  be  sued. 

History:    Enacted  March  12,  1872;    amended  March  24,  1887,  State,  and 
AmdtB.  1886-7,  pp.  238-239;   February  14, 1899,  Stats,  and  Amdts.  1899,  p.  9. 


1.  Applied,  dted,  construed,  referred  to. 

2.  Construed. 

3.  Actions  against. 

4.  Same — Action  for  damages. 

5.  Same — Amendment  of  1897  construed  not 

retroactive. 

6.  Same — Same — Beclamation  district  organ- 

ized under  act  of  1868. 

7.  Same — Complaint. 

1.  APPY.IfJD,  CITRD,  CONSTRUED,  RB- 
FKRRBD  TOy  etc..  In:  Reclamation  Dist. 
vs.  Kennedy,  58  Cal.  124,  125  (referred  to); 
San  Francisco  Sav.  Union  vs.  Reclamation 
Dlst,  144  Cal.  6^9,  643.  644,  645,  647.  79  Pac. 
Rep.  874   (construed  as  amended  In  1899). 

2.  CONSTRUED. — Ij«ndownera  are  per- 
mitted under  this  section  to  organize  dis- 
trict for  purpose  of  securlnsr  reclamation  of 
land  situated  within  its  limits.  They  are 
required  to  select  three  trustees  from  their 
number  who  are  selected,  or  should  be, 
with  special  reference  to  their  fitness  to 
dischargre  their  important  duties,  and  those 
who  have  to  pay  for  work  are  entitled  to 
benefit  of  an  Investigation  and  discretion 
of  trustee  to  end  that  plan  sugrerested  will 
be  best  and  cost  of  work  reasonable  and 
proper. — People  vs.  Houston,  64  Cal.  536. 
637. 

8.  ACTIONS  AGAINST.  —  Reclamatloa 
district,  if  declared  to  be  public  agrency  of 
state,  could  not  be  sued  until  authority  was 
8:lv«n    by    law. — San   Francisco  Sav.  Union 


vs.  Reclamation   Dist.,   144  Cal.  639,  643,  7) 
Pac  Rep.  874. 

4.  Action  for  damasca  cannot  be  main' 
talned  agrainst  It.  —  Hensley  va  Recla- 
mation Dist,  121  Cal.  96,  97,  63  Pac  Rep. 
401. 

6.  AneadmeBt  of  1887  of  thla  secttoa 
construed  not  retroactl-ve  in  operation  to 
as  to  apply  to  debts  Incurred  prior  to  Its 
passagre  or  to  revive  rigrhts  of  action  which 
had  been  barred  by  statute  of  limitations 
prior  to  such  time.  —  San  Francisco  SaT. 
Union  vs.  Reclamation  DisL,  144  CaL  43f. 
647,  79  Pac.  Rep.  874. 

6.  Same — Reclsmatfon  district  oTK^mHaH 
under  act  of  1868  which  has  Incvrred  IsdeM- 
edness  comes  within  exception  of  statute  of 
1886,  making:  all  reclamation  districts  or- 
granized  prior  to  187S  subject  to  provision 
of  code  except  as  to  indebtedness  of  dis- 
tricts heretofore  Incurred,  and  hence 
amendment  of  1899  to  this  section  does  not 
authorize  suit  agrainst  such  reclamation 
district. — San  Francisco  Sav.  Union  vs. 
Reclamation  Dlst.,  144  Cal.  689,  646.  79  Pac 
Rep.    374. 

7*  Complaint  fn  action  under  this  sec- 
tion, as  amended  In  1899.  agrainst  reclama- 
tion district  formed  under  act  of  186S,  mast 
negative  exception  of  act  of  1885,  rendering 
all  reclamation  districts  organized  prior  to 
1873  subject  to  provisions  of  code. — San 
Francisco  Sav.  Union  vs.  Reclamation  Dlst. 
144  Cal.  689,  645,  79  Pac  Rep.  874. 
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§3464.  SAME.  POWEBS  OF.  The  board  of  trustees  shall  have  power 
to  elect  one  of  its  members  president  thereof;  to  employ  engineers  and  others 
to  survey,  plan,  locate,  and  estimate  the  cost  of  the  works  necessary  for  the 
reclamation  of  the  lands  of  the  district;  to  thereafter,  at  any  time,  in  its 
discretion,  modify  or  change  such  original  plan  or  plans,  or  adopt  new,  supple- 
mental, or  additional  plan  or  plans,  when,  in  its  judgment,  the  same  shall  have 
become  necessary;  to  acquire,  by  purchase,  condemnation,  or  otherwise,  the 
right  of  way,  and  the  right  to  take  material  for  the  construction  of  all  works 
necessary  for  the  accomplishment  of  that  object,  including  drains,  canals, 
sluices,  bulkheads,  water-gates,  levees,  and  embankments,  and  to  construct, 
maintain,  and  keep  in  repair  all  works  requisite  and  necessary  to  that  end; 
and  to  do  all  other  acts  and  things  necessary  or  required  for  the  reclamation 
of  the  lands  embraced  in  the  district.  And  the  several  members  of  the  board 
shall  each  be  entitled  to  receive,  for  actual  and  necessary  services  performed, 
and  for  expenses  incurred  by  them,  respectively,  for  and  in  the  interest  of  the 
district,  such  compensation  as  the  board  may  determine  to  be  just  and  reason- 
able and  shall  allow,  and  the  same  shall  constitute  an  indebtedness  of  the 
district,  for  which  warrants  of  the  district  must  be  drawn  and  paid  in  the 
same  manner,  and  out  of  the  same  fund,  as  other  warrants  of  the  district ;  pro- 
vided, that  no  warrant  thus  drawn  shall  be  valid  until  approved  by  the  board 
of  supervisors  of  the  proper  county. 

History:     Enacted  March  12,  1872;  amended  March  24,  1887,  Stats,  and 
Amdts.  1886-7,  p.  239;  March  31,  1891,  Stats,  and  Amdts.  1891,  pp.  436-437. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Construed    to   authorize   purchase   of   em- 

bankments already  existing. 

3.  Levee  along  river  may  be  constructed, 

4.  Maintenance  of  levee. 
6^  Overflow  of  lands  on  one  side  of  river. 

6.  Slough. 

7.  Trustees — Claim  for  services  rendered  by 

one  trustee. 

8.  Same — ^Purchase  of  old  embankments  owned 

by  two  trustees. 

9.  Same — ^Purchase  of  right  of  way  by  trus- 

tees  from  themselves. 


1.  APPLIED,  CITBD,  CONSTRITED,  RB- 
FERRED  TO,  etc.,  in:  People  vs.  Houston, 
54  Cal.  636,  537  (referred  to);  Reclamation 
Dist.  vs.  Kennedy,  58  Cal.  124,  125  (re- 
ferred to);  Reclamation  Dlst.  vs.  Turner, 
104  Cal.  334.  336.  87  Pac.  Rep.  1038  (con- 
strued); Reclamation  Diet.  vs.  West,  129 
CaL  622.  627.  62  Pac.  Rep.  272  (cited  in  dis. 
op.). 

2.  CONSTRUED  TO  AUTHORIZES  PUR- 
CHASE OF  EMBANKMENTTS  ALREADY 
EXISTING,  which  would  be  used  in  com- 
pletingr  reclamation  of  entire  district,  and 
that  existence  of  such  embankment  does 
not  constitute  any  obstacle  to  procurement 
of  rigrht  of  way  over  same  ground.  It  being 
an  addition  in  procurement  of  ri§rht  of  way 
or  within  all  other  requisites  necessary  to 
reclamation  of  land  within  such  district. 
The  words  "^necessary  or  requisite"  Includ- 
ing that  which  is  expedient. — Reclamation 
Diat.  vs.  Turner,  104  Cal.  334.  837.  37  Pac. 
Rep.   1058. 


3.  liBVEE  AliONG  RIVER  FOR  PUR- 
POSE OF  RECLAIMINO  LAND  may  be  con- 
structed by  reclamation  district,  although 
it  subsequently  causes  damagre  to  lands 
across  river  by  overflowing  such  land. — 
Lamb  vs.  Reclamation  Dlst,  73  Cal.  125,  130, 
14  Pac.  Rep.  626. 

4.  MAINTENANCE  OF  LEVEE  to  re- 
claim land  which  has  been  erected  by  recla- 
mation district  cannot  be  enjoined  because 
It  causes  overflow  of  other  lands. — Lamb 
vs.  Reclamation  Dist..  73  Cal.  125,  134.  14 
Pac.  Rep.  626. 

5.  OVERFLOW  OF  LANDS  ON  ONE 
SIDE  OF  RIVER  caused  by  construction 
long  prior  thereto  of  levee  on  other  side  of 
said  river  by  reclamation  district,  does  not 
amount  to  taking  such  property  within 
meaning  of  statutory  provision  against  tak- 
ing private  property  for  public  use  without 
compensation. — Lamb  vs.  Reclamation  Dist., 
73  Cal.  125,  182,  14  Pac.  Rep.  625. 

e.  SLOUGH  CARRYING  WATER  from 
river  only  in  times  of  flood  is  not  a  water- 
course within  rule  that  one  landowner  on 
watercourse  cannot  dam  up  such  water- 
course so  as  to  flood  land  of  his  neighbor 
above. — Lamb  vs.  Reclamation  Dist,,  73  Cal. 
125,  134,  14  Pac.  Rep.  625. 

7.  TRUSTEES. — Claim  for  services  ren- 
dered by  one  tmsiee  which  was  for  work 
which  was  necessary,  and  well  done,  and 
no  actual  fraud  was  shown  in  transaction, 
which  was  approved  by  remaining  trustees. 
Is  valid. — Lower  Kings  River  R.  Dist.  vs. 
McCullah,  124  Cal.  175, 181,  56  Pac.  Rep.    887. 
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8.     Purchase  of  old  cmbaiikiiieiitfl  owned  9.     Pnreliaae  of  right  of  way  by  trastccs 

by  two  trnateea  to  constitute  part  of  plans  from    themaeU'ea    does    not    render    assess- 

for  reclamation  was  invalid,   thougrh   hold-  ment  void,  where  such  purchases  were  paid 

Ingrs   of   such   two   were   distinct   and    sep-  for    by    prior    assessment.  —  Lower    King:* 

arate. — Reclamation    Dlst    vs.    Turner,    104  River  DisL  vs.  McCullah,   124  Cal.  175,  180, 

Cal.  834,  888,  87  Pac  Rep.  1038.  66  Pac.  Rep.  887. 

§3456.  BOARD  OF  TRUSTEES  TO  REPORT  PLANS  TO  SUFEB- 
VISORS.  The  board  of  trustees  must  report  to  the  board  of  supervisors  of 
the  county,  or  if  the  district  is  in  more  than  one  county,  then  to  the  board  of 
supervisors  of  each  county  in  which  any  portion  of  the  district  is  situated, 
such  original  plan  or  plans  of  the  work;  and  every  such  new,  supplemental, 
or  additional  plan,  if  any,  together  with  estimates  of  the  cost  of  the  works 
necessary  for  the  reclamation  of  the  lands  of  the  district  in  pursuance  of  any 
such  plan  or  plans;  together,  also,  with  estimates  of  incidental  expenses  of 
superintendence,  repairs,  and  the  cost  of  collection  of  assessments,  etc. 

'    History:     Enacted  March  12,  1872;  amended  March  31,  1891,  Stats,  and 
Amdts.  1891,  p.  437. 

1.  Applied,  cited,  construed,  referred  to.  .compelled  to  levy  assessments  or  pay  Judg- 

2.  Construed.  ments  for  damagres  caused  In  work  prellm- 

3.  Amount  of  assessment — ^Assessment  for      Inary   to   such    reclamation,   and    hence  an 

work  done  before  board  of  trustees  was ,  action   for  such  damages  cannot  be  main- 
elected,                                                              i  talned  ag-alnst  district. — Hensley  vs.  Recla- 

4.  Same — For  damages.  matlon  Dlst.,  121  Cal.   96.   97,  53  Pac.  Rep. 
5,  6.  Basis  of  assessment.  401. 

7.  Deviation  from  approved  plans.  ^        5,    BASIS  OF  ASSBSSMEXT.— Engineer's 

1.  APPLIED,  CITBD,  CONSTRUED,  RE*  report  containing:  detailed  statement  of 
FERRED  TO,  etc..  In:  Hagrar  vs.  Board  of  character  and  amount  of  his  work  to  be 
Supervisors,  51  Cal.  474.  476  (cited);  People  ^o"®*  ^^^b  estimates  of  costs  thereof,  and 
vs.  Houston,  64  Cal.  536,  637  (referred  to);  also  of  cost  of  proposed  pumping:  plant  is 
Levee  vs.  Huber,  57  Cal.  41,  42  .(cited);  sufficient  as  hasis  for  assessment,  though 
Reclamation  Dlst  vs.  Kennedy,  68  Cal.  124.  ditches  and  pumping:  plant  are  not  located. 
126  (referred  to);  Cosner  vs.  Board  of  —Reclamation  Dlst.  vs.  Sels,  117  Cal.  164. 
Supervisors,   68   Cal.   274.   276    (referred   to).  ^*®'  ^"^  ^^^'  Heclamatlon  Dlst.  vs.  Runyon. 

2.  CONSTRUED     WITH     8  94Se  —  Conatl-       *^  ^*°'  ^®^'  ^^^' 

tnte    anliBtanilal    re-cnactnieiit     of     {83    of  «•     AMe««me»t  made  by  reclainatioa  dlfl- 

act  of  1868   (Stats.   1867-68  p.  607).— Hagrar  *^«*   "'**'  reoosultloa   of   such   district  by 

vs.  Board  of  Supervisors,  51  Cal.  474,  476.  legislature  Is  valid,   though  board  of  trus- 

Reveraedi    Swamp  Land  Dlst.  vs.  Haggln.  *«««  *"<*  commissioners  used  data  furnished 

64  Cal.  204,  210,  80  Pac.  Rep,  631.  ^^  surveys,  assessments,  and  reports  made 

...^•.-...M   ^«    .  CO ..««.., w^mrm      .  before    that    time. — Reclamation    Dlst.    vs. 

8.  AMOUNT    OF   ASSESSMENT.-A».eM.       ^^^^    ^g  ^^,    g^j^   ^^,5    5^,   p^^    ^^^    ^^^ 

meat     for     ^rork     done     before     board      of  .. 

trtiateea  was  elected,  or  any  engineers  had  ^-     DEVIATION  FROM  THE  APPROVED 

been    employed    to    estimate   cost    of    work  P'-ANS    In   making:   reclamation    which   re- 

necessary  for  reclamation,  was  improper.—  »""«  ^"^  ^"^  ^^^"'•y'  ^^^  ^^^^^^  «"  benefit.  Is 

Swamp  and  Overflowed  Land  Dlst.  vs.  Feck.  ^"»^»"  discretion  of  trustees  and  does  not 

60  Cal    403    406  render     an     assessment     therefore     void. — 

'         '  ^       ^  .  Reclamation  Dlst.  vs.  Goldman.  65  CaL  636, 

4.     For    dam.Kea.--Trustees    or    commls-       ^^^    ^  p^^  ^^^    ^^^ 

sloners    of   reclamation    district    cannot    be 

§3466.  00MMISSI0NEB8  TO  ASSESS  CHARGES  FOB  BECLAHA- 
TION.  The  board  of  supervisors  of  the  county  in  which  the  district  is  situ- 
ated, or  if  the  district  is  in  more  than  one  county,  then  the  board  of 
supervisors  of  the  county  in  which  the  greater  portion  of  the  land  in  said 
district  is  situated,  must  appoint  three  commissioners,  disinterested  persons, 
residents  of  the  county  in  which  the  district,  or  some  part  thereof  is  situated, 
who  must  view  and  assess  upon  the  land  situated  within  the  district  a  charge 
proportionate  to  the  whole  expense  and  to  the  benefits  of  which  will  result 
from  such  works,  and  estimate  it  in  gold  and  silver  coin  of  the  United  States. 
The  same  must  be  collected  and  paid  into  the  county  treasury  as  hereinafter 


Tit.  Vin,ek.  I,  art.  U.]  ASSBSSMSSNTS  TO  BB  PAID  TO  COUNTY  TREASURBIU  (828)  $3456 


provided,  and  be  placed  by  the  treasurer  to  the  credit  of  the  district,  and 
paid  out  for  works  of  reclamation  upon  the  warrants  of  the  trustees,  approved 
by  the  board  of  supervisors  of  the  county. 

History:     Enacted   March    12,   1872;    amended   March    30,    1874,    Code 
Amdts.  1873-4,  p.  46  j  February  18,  1903,  Stats,  and  Amdts.  1903,  p.  31. 

Dlflt.   V8.   Haffgin,   64   Cal.   204,   208,   SO  Fac. 
Rep.  631. 

8.  Am  conatitntlBS  with  8  8455  anbatantlal 
re-enactment  of  S  88  of  act  of  1808  (Stats. 
1867-8  p.  607). — Hagar  va.  Board  of  Super- 
visors,  61   Cal.    474,   476. 

Reveraedi  Swamp  Land  Dlst.  vs.  Haggln, 
64  Cal.  204,  210,  30  Pac.  Rep.  631. 

4.  Am  giving  poorer  to  aaaeas  all  landa 
of  dlatrlet  only,  and  not  as  grivlng:  power  to 
assess  part  of  such  lands. — ^Lievee  vs.  Huber, 
67   Cal.   41,   42,   44. 

6.  Am  not  nneonatltntlonal  as  not  srlving: 
owner  of  land,  under  notice  of  proceedlngr» 
an  opportunity  to  object  to  amount  to  be 
charged  to  land  in  view  of  §  8466  post,  which 
gives  such  owner  right  to  raise  such  ques- 
tion in  proceediner  to  collect  such  assess- 
ment.—Reclamation  Dlst.  vs.  Bvans,  61  Cal. 
104,  106;  Reclamation  Dist.  vs.  Goldman,  66 
Cal.  636,  4  Pac.  Rep.  676;  Reclamation  Dlst. 
vs.  Hagar,  66  Cal.  64,  66,  4  Pac  Rep.  946. 
See  Hagar  vs.  Reclamation  Dlst.,  Ill  U.  S. 
701,  bk.  28  Li.  ed.  669,  4  Sup.  Ct.  Rep.  663. 

6.  Provision  authorizing  assessment  is 
not  in  violation  of  United  States  constitu- 
tion art.  I  I  10  as  impairing  obligation  of 
contracts. — Reclamation  Dist.  vs.  Hagar, 
66  Cal.  64,  66,  4  Pac.  Rep.  946.  See  Hagar 
vs.  Reclamation  Dist.,  Ill  U.  S.  701,  bk.  28 
U  ed.  669,  4  Sup.  Ct.  Rep.  663. 

7.  Repealed. — Act  of  March  28,  1868 
(Stats.  1867-8  p.  607),  relating  to  assess- 
ment of  lands  for  cost  of  reclamation  pro- 
portionate to  whole  expense  and  to  the 
benefits,  relates  to  local  taxation  and  not 
to  general  taxation,  and  hence  not  repealed 
by  this  code. — Reclamation  Dist.  vs.  Gold- 
man,   61   Cal.   206,   207. 

8.  APPOINTMENT  OF  COMMISSIONERS 
BY  BOARD  OF  SUPERVISORS  OF  COUN- 
TY IN  IVHICH  SUCH  DISTRICT  WAS 
SITUATED  was  proper  under  act  of  March 
20,  1874,  providing  that  assessment  for  pur- 
pose of  reclamation  In  said  district  shall 
be  made  as  provided  in  this  code. — Swamp 
Land  Dlst.  vs.  Silver,  98  Cal.  61,  64,  32  Pac. 
Rep.   866. 

9.  Secretary  of  board  of  tniateea  of 
reclamation  district  is  disinterested  person, 
and  hence  not  disqualified  to  act  as  com- 
missioner to  view  and  assess  upon  lands 
charge  for  reclamation.  —  Lower  Kings 
River  R.  Dist.  vs.  Phillips,  108  Cal.  306,  825, 
39  Pac.  Rep.  630,  41  Id.  335. 

10.  ARBITRARY  ASSESSMENT  —  Where 
commissioners  in  making  assessment  did 
not  take  into  consideration  benefits  result- 
ing from  such  work  of  reclamation,  but 
arbitrarily  assessed  an  equal  sum  on  each 
acre  in  obedience  to  what  they  -understood 
to   be   law    of   district,   was   valid. — Swamo 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construed  as  not  applying  to  reclama- 

tion   district    not    organized    under 

code. 

3.  Same  —  As   constituting   substantially 

re-enactment  of  §  33  of  act  of  1868. 

4.  Same — As  giving  power  to  assess  all 

lands  of  district  only. 
5,6.  Same — As  not  unconstitutional. 

7.  Same — Repealed. 

8.  Appointment     of     commissioners     by 

board  of  supervisors. 

9.  Same — Secretary  of  board  of  trustees. 
10,11.  Arbitrary  assessment. 

12.  Assessment  can  be  made  payable  in 
gold  coin. 
13.14.  "Benefits." 

15-17.  Same  —  Land    lying    within    district 
whicli  is  not  benefited. 
18.  Commissioners    must    strictly    comply 
with  law. 
19,20.  Lands  liable. 

21.  View. 
22,23.  Viewing  and  assessing  land  must  be 
performed  jointly. 

24.  Same  —  Assent   by    commissioners   to 

assessment  previously  agreed  on. 

25.  Same — ^Knowledge  by  one  commissioner 

of  character  of  land. 

26.  Warrants,  approval  of. 

1.     APPIilED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Hagar  vs.  Board  of 
Supervisors,  61  Cal.  474,  476  (cited);  People 
TS,  Ahem,   52   Cal.   208.   211    (cited);  People 
vs.  Houston,  54  Cal.  536,  537   (referred  to): 
Levee  vs.   Huber,    67   Cal.    41,    42,    44    (con- 
strued);   People    vs.    Haggin,    67    Cal.    579, 
586  (construed);  Reclamation  Dist  vs.  Ken- 
nedy. 68   Cal.   124,   126    (construed);   Cosner 
vs.  Board  of   Supervisors,    58   Cal.    274.   276 
(referred  to);  Reclamation  Dist.  vs.  Evans, 
61   Cal.    104,    106    (construed    with    J3466); 
Swamp  Land  Dist.   vs.  Haggin,  64  Cal.   204, 
208,  30  Pac.   Rep.    631    (construed);   Swamp 
Land  Dlst.   vs.  Gwynn,   70  Cal.    566,   567.   12 
Pac.    Rep.     462     (construed     and     applied); 
Swamp  Land  Dist.   vs.  Wilcox,  75  Cal.   443, 
451,   14    Pac.    Rep.    843.    17    Id.    241    (cited); 
Lower  Kings  River  R.  Dist.  vs.  Phillips.  108 
Cal.   806,    325,   39   Pac.    Rep.    630.    41    Id.    335 
(construed);  Hensley  vs.  Reclamation  Dlst., 
121  Cal.  96   98,  53  Pac.  Rep.  401  (construed); 
Reclamation    Dlst.    vs.    West,    129    Cal.    622, 
627,   62   Pac.   Rep.    272    (construed);    Angus 
vi.   Browning,    130    Cal.    502,    503.    62    Pac. 
Rep.  827   (cited);  National  Bank  vs.  Green- 
law. 134  Cal.  673,  674,  675,  66  Pac  Rep.  963 
(construed). 

2.  CONSTRUED  AS  NOT  APPLTINO  TO 
RECLAMATION  DISTRICT  NOT  ORGAN- 
IZED UNDER  CODE,  and  hence  assessment 
made  under  and  pursuant  to  provisions  of 
code  cannot  be  enforced.— Reclamation  Dist. 
vs.  Kennedy,  58  CaL  124,  125;  Swamp  Land 
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liand  Dist.   vs.   Qwynn,   70  Cal.   666.  569,  12 
Pac.  Rep.  462. 

11.  Statute  of  March  16,  1876,  providing 
that  trustees  of  reclamation  district  No. 
118  should  make  up  sworn  statement  of 
cost  of  reclamation  "based  on  books  and 
vouchers  thereor*  and  report  same  to  board 
of  county  commissioners,  who  should  ap- 
point commissioners  to  view  and  assess  on 
lands  of  district,  the  **whole  amount  so 
reported"  in  proportion  to  benefits,  is  un- 
constitutional In  taking:  away  from  trustees 
their  discretion  In  determination  as  to 
validity  or  correctness  of  books  or 
vouchers,  and  irrespective  of  any  question 
as  to  whether  law  authorizing:  and  pro- 
viding: for  work  had  been  complied  with.— 
People  vs.  Houston,  64  Cal.  686,  6S7. 

12.  ASSESSMENT  CAN  BE  MADE  PAY- 
ABLE IN  GOLD  COIN. — ^Reclamation  DIst. 
vs.  Hag:ar,  66  Cal.  64,  66,  4  Pac.  Rep.  945. 
See  Hagar  vs.  Reclamation  DIst.,  Ill  U.  S. 
701,  bk.  28  Li.  ed.  669,  4  Sup.  Ct.  Rep.  663. 

18.  <<BENEFITS'*  which  are  to  be  taken 
into  account  by  commissioners  are  those 
benefits  only  which  spring:  from  system  of 
works  which  such  assessment  is  levied  to 
construct  or  maintain. — Reclamation  Dist. 
vs.  West.  129  Cal.  622,  625,  62  Pac.  Rep.  272. 

14.  Whether  or  not  mode  of  assessment 
is  in  accordance  with  proper  apportionment 
or  equality  of  burden  or  benefit,  was  for 
consideration  of  leg:lslatlve  department  in 
absence  of  probable  violation  of  private 
r{g:hts. — Reclamation  Dist.  vs.  Hagar,  66 
Cal.  64,  66,  4  Pac.  Rep.  946. 

15.  Land  lylnv  within  reclamation  dis- 
trict which  la  not  benellted  by  reclamation 
need  not  be  assessed. — ^Reclamation  Dist. 
vs.  Goldman,  66  Cal.  636,  641,  4  Pac.  Rep.  676. 

16.  Where  levee  erected  along  river 
front  In  assessment  district  protected  all 
lands  in  such  district  from  overflow,  but 
lands  lying:  below  certain  contour  line  were 
flooded  by  streams  from  side  against  which 
no  erection  was  made,  assessment  against 
such  lands  equal  to  assessment  ag:alnst 
lands  which  were  not  flooded  by  such 
streams  was  not  proper,  benefit  to  such 
lands  not  being"  equal  to  benefit  to  other 
land. — Reclamation  Dist.  vs.  West,  129  Cal. 
622,  626,  62  Pac.  Rep.  272. 

17.  Where  lands  In  reclamation  district 
were  so  situated  that  part  of  lands  were 
higher  than  others  and  were  protected  by 
an  old  levee,  but  amount  of  such  land  varied 
as  to  each  tract,  an  assessment  on  land  In 
proportion  to  acreage  made  by  adding  value 
of  old  levee  to  such  additional  one  as  was 
required,  and  then  crediting  in  assessment 
against  each  tract  value  of  old  levee  ac- 
cording to  frontage,  was  Improper. — Recla- 
mation Dist.  vs.  Burger,  122  Cal.  442,  448, 
66  Pac.  Rep.  166. 

18.  COMMISSIONERS  IN  MAKING  AS- 
SESSMENT     MUST      STRICTLY      COMPLY 


WITH  LAW,  and  any  substantial  departure 
from  its  requirements  will  render  their 
acts  void. — Swamp  Land  Diet.  vs.  Gwynn, 
70  Cal.  666,  570.  12  Pac.  Rep.  462.  See  Peo- 
ple vs.  Coghlll,  47  Cal.  861;  People  vs. 
Hagar.  49  Cal.  229;  People  vs.  Ahem,  68 
Cal.   208. 

19.  LANDS  LIABLE.  —  Purchaser  of 
swamp  and  overflowed  lands  will  be  held 
to  have  purchased  such  lands  In  subordina- 
tion to  paramount  right  and  duty  of  state 
to  cause  land  to  be  reclaimed,  and  cannot 
thereafter  object  to  reclamation  of  such 
lands,  though  It  may  be  contrary  to  his  own 
wishes. — Kimball  vs.  Reclamation  Fund 
Com..  46  Cal.  844,  862. 

20.  Purchaser  of  swamp  and  overflowed 
lands  at  time  when  reclamation  of  such 
lands  was  to  be  paid  for  out  of  purchase 
price  is  nevertheless  liable  for  assessment 
for  purpose  of  such  reclamation  In  addition 
to  purchase  price,  under  statutes  subse- 
quent to  that  In  force  when  he  purchased, 
as  it  win  be  presumed  that  when  he  pur- 
chased, he  purchased  in  view  of  fact  that 
legislature  might  change  method  or  sys- 
tem of  reclamation. — Kimball  vs.  Reclama 
tlon  Fund  Com.,  45  Cal.  344,  862. 

21.  VIEW  OF  RECLAMATION  DIS- 
TRICTS BY  COMMISSIONERS  made  at 
point  where  they  could  look  over  whole 
area  and  see  every  part  of  it  with  exception 
of  few  small  parcels  hidden  by  trees,  held 
sufflcient. — Swamp  Land  Dist.  vs.  Gwynn. 
70  Cal.   566,  567,  12  Pac.  Rep.   462. 

22.  VIEWING  AND  ASSESSING  LASfD 
MUST  BE  PERFORMED  JOINTLY  by  com- 
missioners and  such  act  performed  by  less 
than  all  members  Is  Invalid. — People  vs. 
Coghlll,  47  Cal.  361,  368;  People  vs.  Ahern, 
62  Cal.   208,   211. 

23.  Commissioners  need  not  jointly  view 
land,  but  it  Is  sufflcient  If  two  go  together 
and  third  alone  to  do  it. — Swamp  Land  Dist 
vs.  Gwynn,  70  Cal.  666,  667,  12  Pac  Repi 
462. 


24.  Assent  hy  commlsaloner  to  am 
ment  prevlonnly  agrrccd  on  made  by  letter, 
will  not  render  such  assessment  valid,  law 
requiring  that  board  must  act  jointly. — 
People  vs.  Coghlll,   47  Cal.   861,   863. 

25.  Kno^rledse  by  one  commlanloarr  of 
character   of   a^vramp    and    ovcrflo^nred    laada 

In  district  will  not  render  view  of  such 
land  by  other  members  valid.  —  People  vs. 
Coghlll,  47  Cal.  361,  868. 

2«.  WARRANTS — Approval  of  by  board 
of  supervisors  Involves  exercise  of  discre- 
tionary powers  and  gives  such  board  super- 
visory control  over  conduct  of  trustees  of 
reclamation  district  In  matter  of  contracts 
and  appropriation  of  moneys  collected,  and 
hence  mandamus  will  not  He  to  comT)el  their 
approval  of  warrant. — Cosner  vs.  Board  of 
Supervisors,  68  Cal.  274,  277. 


§3467.  WABBANTS,  PRESENTATION  OF.  REGISTRATION  OF. 
WHEN  PAID.  The  warrants  drawn  by  the  trustees  must,  after  they  are 
approved  by  the  board  of  supervisors,  be  presented  to  the  treasurer  of  the 


Tit.  VIIIydl.I,art«II.]  RBGISTRATION  OF  WARRANTS— WHBRB  PAID.  (825)  {§8468,8450 

county,  and  if  they  are  not  paid  on  presentation,  such  indorsement  must  be 
made  thereon,  and  they  must  be  registered  and  bear  interest  from  the  date  of 
presentation;  but  said  warrants  are,  and  shall  be  considered  as  contracts  in 
writing  for  the  payment  of  money,  and  the  period  prescribed  for  the  com- 
mencement of  an  action  based  upon  said  reclamation  warrants  or  connected 
therewith,  is,  and  shall  be  the  term  of  four  years  from  the  date  of  their  issu- 
ance. No  warrant  shall  be  paid  or  received  on  an  assessment,  except  within 
four  years  after  the  date  of  its  issuance.  The  board  of  trustees  and  the  treas- 
urer must  cancel  all  warrants  not  paid  or  received  on  assessment  within  four 
years  after  the  date  of  issuance;  provided,  that  any  warrant  not  paid  or 
received  on  assessment  within  four  years  after  its  issuance  may,  before  the 
expiration  of  such  four  years,  upon  the  demand  of  the  owner  or  holder,  be 
extended  for  a  like  period  of  four  years,  upon  the  presentation  of  the  same  to 
the  board  of  trustees  of  the  district,  such  extension  being  indorsed  thereon  by 
said  board  and  a  record  thereof  filed  with  the  treasurer.  In  case  an  action 
or  proceeding  based  upon  any  warrant,  or  connected  therewith,  be  commenced 
within  four  years  after  the  issuance  of  such  warrant  and  final  judgment 
obtained  in  favor  of  the  holder  or  owner  thereof,  such  warrant  shall  be  paid 
or  received  on  assessment  the  same  as  if  it  had  been  paid  or  received  on  assess- 
ment before  the  expiration  of  said  four  years  from  the  date  of  its  issuance. 

History:     Enacted   March   12,   1872;    amended   March   30,   1874,   Code 
Amdts.  1873-4,  p.  47;  March  7,  1905,  Stats,  and  Amdts.  1905,  p.  69. 

1.  Applied,  cited,  construed,   referred  to.  66    Pac.    Rep.    96S    (construed    with    other 

2.  Beclamation  district  warrants  bear  inter-      '®!,"°"®i:,      .^,_    ...  ^  .^  *     ^ 

^  2.     ReelamatlOB     diairlct    warrants    bear 

Interest  at  7  per  eent  per  annum,  they  not 

1.    Applied,  eltedy  eonstmed,  referred  to,  belngr  county  warrants  groverned  by  County 

etc.   In:   Cosner   vs.    Board   of   Supervisors,  Government   Act,    and   words    "Interest"    or 

58  Cal.  274,   276   (referred  to);  Hensley  vs.  "legal   Interest"   meaning   same   as   If   used 

Reclamation   Dlst.,  121  Cal.   96,   97,   53  Pac  In    contract   between    Individuals. — ^National 

Rep.   401    (cited);   National   Bank   of   D.   O.  Bank  of  D.   O.  Mills  Co.  vs.  Greenlaw,  134 

Mills   Co.    vs.    Greenlaw,    134    C^al.    673,    676,  CaA.  678,  674,  676,  66  Pac.  Rep.  963. 

§34B8.  DISTRICT  SITUATED  PARTLY  IN  DIFFERENT  COTTNTIES; 
CHARGES,  WHERE  PAID.  If  a  district  is  situated  partly  in  different 
county  the  charge  must  be  paid  into  the  treasury  of  the  county  in  which 
the  particular  tract  may  be  situated. 

History:    Enacted  March  12,  1872. 

Applied,     citedy     eoastracd,    referred      to.       Reclamation   Dlst.,  121   Cal.   96,   97,   63   Pac. 
etc.   In:    Cosner   vs.    Board   of   Supervisors,      Rep.   401   (cited). 
68  CaL   S74,  276   (referred  to);  Hensley  vs. 

§3459.  ADDITIONAL  ASSESSMENTS.  If  the  original  assessment  is 
bsuflScient  to  provide  for  the  complete  reclamation  of  the  lands  of  the  district, 
or  if  further  assessments  are  from  time  to  time  required  to  provide  for  the 
protection,  maintenance,  and  repair  of  the  reclamation  works,  the  trustees 
must  present  to  the  board  of  supervisors  of  the  county  in  which  the  district  is 
situated,  or  if  the  district  is  situated  in  more  than  one  county,  then  to  the 
board  of  supervisors  of  the  county  in  which  the  greater  portion  of  the  lands 
in  said  district  are  situated,  a  statement  of  the  work  done  or  to  be  done,  and 
its  estimated  cost,  and  such  board  must  make  an  order  directing  the  com- 
missioners who  made  the  original  assessment,  or  other  commissioners,  to  be 
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named  in  such  order,  to  assess  the  amount  of  such  estimated  cost  as  a  charge 
upon  the  lands  within  the  district,  which  assessment  must  be  made  and  col- 
lected in  the  same  manner  as  the  original  assessment. 

History:     Lnacted   March   12,    1872;    amended    March   30,    1874,   Code 
Amdts.  1873-4,  p.  47;  February  18,  1903,  Stats,  and  Amdts.  1903,  p.  31. 


1.  Applied,  cited,  construed,  referred  to. 
2-4.  Construed  as  amended  bj  act  of  March 
30,  1874. 

5.  Same — Holding    that   section    supersedes 

S  34  of  act  of  1868. 

6.  Appointment  of  new  commissioners. 

7.  Including  incidental  expenses. 

1.  APPIilBD,  CITED,  CONSTRUED,  RB- 
FE^RRED  TO,  etc.,  in:  Harris  vs.  Board  of 
Supervisors,  49  Cal.  662,  665  (construed); 
Ha^ar  vs.  Board  of  Supervisors,  51  Cal. 
474,  476,  478  (construed  as  amended  In 
1874);  Levee  vs.  Huber,  67  Cal.  41,  42 
(cited);  Reclamation  Diet.  vs.  Kennedy,  68 
Cal.  124,  125  (referred  to);  Swamp  Land 
DisL  vs.  Hagrgrin,  64  Cal.  204,  209,  30  Pac 
Rep.  631  (construed);  Swamp  Land  Dlst. 
vs.  Silver,  98  Cal.  61,  63,  32  Pac.  Rep.  866 
(applied);  Hensley  vs.  Reclamation  Dist., 
121  Cal.  96,  98,  68  Pac.  Rep.  401   (cited). 

a.  CONSTRITED  AS  AMENDED  BT  ACT 
OF  MARCH  80,  1874,  to  authorize  an  assess- 
ment to  make  up  deficiency  in  cost  of  work 
done,  as  well  as  for  work  to  be  done  In 
reclamation  of  lands  of  district. — Haffar  vs. 
Board  of  Supervisors,  61  Cal.  474,  477; 
Swamp  Land  Dist.  vs.  Silver,  98  Cal.  51,  63, 
82  Pac.  Rep.  866. 

8.  Such  amendment  supersedes  by-laws 
of  reclamation  district  prohibiting:  trustees 
from  contractingr  debts  in  cases  of  previous 


assessment,  hence  latter  assessment  Is  not 
legral  or  valid. — Hag-ar  vs.  Board  of  Super- 
visors, 61  Cal.  474,  478;  Reclamation  Dist 
vs.  Hagrar,   66   Cal.   64,   66,   4  Pac  Rep.  945. 

4.  And  unless  assessment  is  for  work 
already  done,  there  Is  no  necessity  for 
statement  as  to  what  work  has  been  done. 
— Swamp  Land  Dlst.  vs.  Silver,  98  CaL  51, 
6S»   82   Pac.   Rep.   866. 

6.  Holding  that  thin  •ectlon  •vpencdcs 
984  of  act  of  May  28,  1868,  In  Hagar  vs. 
Board  of  Supervisors,  61  Cal.  475,  held  to 
be  erroneous,  thougrh  decision  was  not  nec- 
essarily so,  and  amendment  of  March  10, 
1874,  to  this  code  is  identical  In  sub- 
stance and  almost  In  form  with  act  of 
1872  amending:  act  of  1868. — Swamp  Land 
Dist  vs.  Hagrgrin,  64  CaL  204,  207,  SO  Pac. 
Rep.  631. 

e.  APPOINTMENT  OF  NE\I^  COMMI9- 
SIONER9  to  levy  an  assessment  is  not 
required  where  orlgrinal  commissioners  ap- 
pointed fail  to  levy  valid  assessment,  such 
commissioners  belngr  authorized  to  make 
necessary  assessment. — Harris  vs.  Board  of 
Supervisors,   49  CaL   662,  666. 

7.  INCLUDING  INCIDENTAL  EX- 
PENSES, as  well  as  money  for  erecting 
pump  and  maintaining:  same  does  not  ren- 
der assessment  invalid. — Swamp  Land  Dist 
vs.  Silver,  98  Cal.  51,  53,  82  Pac.  Rep.  866. 


§  3460.    COMMISSIONEBS  TO  MAKE  ASSESSMENT  LISTS.    The  com- 

missioners  appointed  by  the  board  of  supervisors  must  make  a  list  of  the 

charges  assessed  against  each  tract  of  land;  and  if  there  be  any  error  or 

mistake  in  the  description  of  the  land,  or  in  the  name  of  the  owner,  or  if  any 

land  which  should  be  assessed  has  been  or  shall  be  omitted  from  the  list,  or  if 

there  is  any  error  or  mistake  in  any  other  respect,  the  commissioners  shall 

amend  or  correct  the  same  at  any  time,  either  before  or  after  the  lists  shall 

have  been  filed  with  the  treasurer  of  the  county. 

History:     Enacted  March  12,  1872;  amended  March  31,  1891,  Stats,  and 
Amdts.  1891,  p.  286. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Each  tract  of  land. 

1.     Applied,   died,   conMtmed,  referred  to, 

etc.,  In:  Levee  vs.  Huber,  57  Cal.  41,  42 
(cited);  Lower  Klngrs  River  R.  Dlst.  vs 
McCullah,  124  Cal.  175,  178,  56  Pac  Rep. 
8S7    (construed). 


2.  Bach  trmet  of  land  does  not  mean 
smallest  legal  subdivision  of  land,  but  it 
Is  tract  as  a  whole. — Lower  Kin^s  River 
R.  Dlst.  vs.  McCullah,  124  Cal.  175,  178.  6« 
Pac.  Rep.   887. 

Reqalrcmenis  of  { 3461  post  do  not  con- 
trol.— Lower  Kln^s  River  R,  Dlst  vs.  Mc- 
Cullah,  supra. 


§3461.    LIST  MUST  CONTAIN  WHAT.    The  list  must  contain : 

1.  A   description   by  legal   subdivisions,   swamp-land   surveys,   or  natural 
boundaries  of  each  tract  assessed. 

2.  The  number  of  acres  in  each  tract. 

3.  The  names  of  the  owners  of  each  tract,  if  known ;  and  if  unknown,  that 
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fact ;  but  no  mistake  in  the  name  of  the  owner,  or  supposed  owner  of  the  prop- 
erty assessed  shall  render  the  assessment  thereof  invalid. 
4.  The  amount  of  the  charge  assessed  against  each  tract. 

History:     Enacted   March    12,   1872;    amended   March    30,    1874,   Code 
Amdts.  1873-4,  p.  49;  March  6,  1905,  Stata.  and  Amdta.  1905,  p.  56. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Compliance  with  8  3456. 

3.  Description  of  land  by  abbreviation. 

4.  Description  by  legal  subdiviaioii. 

5.  Description,  clerical  error  in. 

6.  Dollar  sign. 

7,8.  Failure  to  assess  property  nnder  name 
of  owner. 
9.  "Natural  boundaries.** 
10.  Oath. 

1.  APPLIBDy  CTTBD,  CONSTRUED,  RB— 
FERRED  TOy  etc..  In:  People  vs.  Houston. 
M  CaL  636,  587  (referred  to).;  Levee  vs. 
Huber,  57  Cal.  41,  42  (cited);  Cosner  vs. 
Board  of  Supervisors,  58  Cal.  274,  276  (re- 
ferred to);  Swamp  Land  R.  Dist.  vs.  Wilcox, 
76  Cal.  443.  450,  14  Pac.  Rep.  843,  17  Id. 
241  (construed);  Owynn  vs.  Dlerssen,  101 
Cal.  563,  566,  36  Pac.  Rep.  108  (construed 
and  applied);  Welnrelch  vs.  Hensley,  121 
Cal.  647.  656,  64  Pac.  Rep.  264  (construed); 
Lower  Klngrs  River  R.  Dist.  vs.  McCuIlah, 
124  CrI.  175,  178,  66  Pac.  Rep.  887  (con- 
strued). 

2.  compliance:  'Wrm  |845e  ante  in 
maklngr  assessment  need  not  be  stated  in 
assessment-list. — Swamp  Land  R.  Dist.  vs. 
Wilcox.  75  Cal.  448,  461,  14  Pac.  Rep.  848,  17 
Id.   241. 

S.  DESCRIPTIOIf  OF  LAND  BY  ABBRE- 
TIATIONS  which  were  uniformly  used  In 
list  Is  sufficient. — ^Lower  KIn?s  River  R. 
Dist  vs.  Phillips,  108  CJal.  806,  828,  89  Pac 
Rep.  630,  41  Id.  886. 

4.  DBSCRIPnON  BT  LEGAL  SUBDI- 
VISION is  sufficient  without  describing  it 
by  smallest  legral  subdivision,  and  hence,  an 
assessment  against  eierhty  acres  as  east  half 
of  southeast  quarter  was  sufficient. — Lower 
KInss  River  R.  Dist.  vs.  McCuUah,  124  Cal. 
175,  178,  66  Pac.  Rep.  887. 

B.  .  DESCRIPTION  OF  LAND  —  Clerical 
error  In — Where  It  is  apparent  from  de- 
scription Itself  what  real  description  is, 
will    not    render    description    insufficient.— 


Lower  Klngrs  River  R.   Dist.  vs.   McCullah. 
124  Cal.  176,  179,  66  Pac.  Rep.  887. 

e.  DOLLAR  SION.^ — ^Where  under  head- 
ing of  amount  chargrinsr  assessed  account, 
defendant  did  not  have  dollar  sisrn  prefixed, 
but  such  sign  preceded  other  flgrures  in  same 
column,  it  will  be  presumed  that  all  fifrures 
in  such  column  relate  to  dollars  without 
repetition  of  mark. — Swamp  Land  R.  Dist. 
vs.  Wilcox,  76  Cal.  448,  4^1,  14  Pac.  Rep.  843, 
17  Id.   241. 

7.  FAILURE  TO  ASSESS  PROPERTY 
UNDER  NAME  OF  OWNER  of  each  tract, 
if  known,  and  if  not  known,  to  state  that 
fact,  renders  assessment  invalid.  — >  Weln- 
relch vs.  Hensley,  121  Cal.  647,  669,  64  Pac. 
Rep.   264. 

8.  Assessment  ag-alnst  wife  of  owner  was 
void,  statute  requiring:  in  case  owner  Is 
unknown  it  shall  be  assessed  to  unknown 
owner,  otherwise  it  must  be  assessed  to 
person  owningr  such  land,  and  fact  that 
title  was  in  wife  did  not  changre  rule,  pre- 
sumption beingr  that  it  probably  was  com- 
munity property. — Owynn  vs.  Dlerssen,  101 
Cal.  663,  666,   36  Pac.  Rep.   103. 

9.  "NATURAL  BOUNDARIES'*— Not  to 
be  construed  as  exclvdlitir  all  artlllclal 
bonndarles  or  boundaries  made  by  man, 
but  any  description  which  clearly  Identi- 
fies and  marks  out  land  is  sufficient.  Thus, 
description  as  bounded  on  three  sides  by 
land  belong-ingr  to  other  parties  and  on 
other  by  river,  is  sufficient. — Swamp  Land 
R.  Dist.  vs.  Wilcox.  76  Cal.  443,  460,  14  Pac 
Rep.  843.  17  Id.  241. 

10.  OATH. — Ass«sament-lliit  showing  that 
commlsfiionera  frere  s^rom  -Ferbttlly  by  jus- 
tice of  peace  before  they  went  out  to  view 

land  Is  sufficient,  without  showing-  that  they 
took,  subscribed,  and  filed  their  oath  of 
office  in  office  of  county  clerk,  as  failure  to 
comply  strictly  with  requirements  of  stat- 
ute did  not  render  assessment  void. — 
Swamp  Land  R.  Dist.  vs.  Wilcox,  75  CaL 
443.  452,  14  Pac.  Rep.  843,  17  Id.  241. 


§3462.  LISTS,  HOW  AND  WHERE  FILED.  The  list  so  made  must  be 
filed  with  the  treasurer  of  the  county,  or  if  the  district  is  situated  in  different 
counties,  then  the  original  list  must  be  filed  in  the  county  where  the  petition 
was  filed,  and  copies  thereof,  certified  by  the  commissioners,  must  be  filed 
with  the  treasurer  of  each  of  the  other  counties. 

History:     Enacted   March    12,   1872;    amended   March   30,    1874,   Code 
Amdts.  1873-4,  pp.  47-48. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Assessment-roll,  not  conclusive. 

!•    Applied,  cited,  eonatmcd,  referred  to, 

etc..  In:  People  vs.  Houston,  64  Cal.  536,  637 
(referred  to);  Levee  vs.  Huber,  67  CaL  41. 
«  (cited). 


S.     Aaaeaameiit-roll,   after    belna:   certified 
by    commlsiilonera,    la    not    conolnalTc,    but 

merely  prima  facie  evidence  that  it  com- 
plied with  the  law.  —  Swamp  Land  Dist. 
vs.  Gwynn,  70  Cal.  666,  670.  12  Pac.  Rep, 
462. 
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§3463.  LIEN  ACQUIKED  BY  FIUNG  LIST.  LIST  PRIMA  FACIE 
EVIDENCE.  Prom  and  after  the  filing  of  the  list,  or  certified  copy  thereof, 
the  charges  assessed  upon  any  tract  of  land  within  the  county  constitute  a 
lien  thereon,  and  in  any  action  to  enforce  said  lien  or  to  determine  its  validity, 
said  list,  duly  executed  by  said  commissioners,  or  a  certified  copy  thereof  shall 
be  prima  facie  evidence  of  the  matters  therein  contained,  and  that  said  com- 
missioners were  duly  appointed  and  qualified,  as  required  by  law,  and  that 
they  did  view  and  assess  upon  the  lands  set  forth  in  said  lists  the  charges 
therein  contained,  and  that  said  charges  are  in  proportion  to  the  whole 
expense  and  the  benefits  of  which  will  result  from  the  works  of  reclamation 
for  which  said  assessment  is  so  levied. 

Hfstory:     Enacted  March  12,  1872;  amended  March  6,  1905,  Stats,  and 
Amdts.  1905,  p.  55. 

1.  Applied,  cited,  construed,  referred  to.  quired  by  state  have  been  taken,  and  not 

2.  Amount  assessed  becomes  lien,  when.  until    then.^~People    vs.    Houston.    54  CaL 

3.  Lien  paramount  to  Uen  of  mortgage.  636,  688. 

1.     Applied,  cited,  eonstrned,  referred  to,  *•     ''••■   paramount   to   Uen   of  mortgmge 

etc:,    in:    San   Diego   v».   HlgginB,   116    CaL       '«    created    by    assessment    by    reclamation 
170,  176,  46  Pac.  Rep.  928   (referred  to).  district    on    land    assessed    like    any  other 


S.     Amount  aaaeased  upon  Tarlovs  tracts 
of  land  becomes  n  Uen  when  all  steps  re- 


tax. — Welnrelch   vs.    Hensley,   121   CaL  147, 
666,  64  Pac.  Rep.  264. 


§  3464.  CREDIT  TO  BE  GIVEN  TO  OWNER  OF  LAND.  When  the  list, 
or  a  certified  copy  thereof,  is  filed,  the  treasurer  must  credit  thereon,  to  each 
purchaser  who  has  paid  in  full  for  his  land,  eighty  cents  pear  acre,  less  any 
amount  chargeable  against  him,  and  must  transfer  the  amount  to  the  credit 
of  the  district. 

History:     Enacted   March   12,   1872;    amended    March   30,   1874,   Code 
Amdts.  1873-4,  p.  48. 

§  3466.  PAYMENT,  HOW  MADE.  The  lists  thus  prepared  and  filed  must 
remain  in  the  office  of  the  treasurer  for  thirty  days,  or  longer,  if  ordered  hy 
the  hoard  of  trustees;  and  during  the  time  they  so  remain  any  person  may 
pay  the  amount  of  the  charge  assessed  against  any  tract  of  land  to  the  treas- 
urer, in  gold  coin  of  the  United  States,  or  in  warrants  of  the  district  drawn 
by  order  of  the  trustees  thereof,  and  approved  by  the  board  of  supervisors  of 
the  county.  Where  payment  is  made  in  the  warrants  of  the  district,  legal 
interest  must  be  computed  thereon  from  the  date  thereof  to  the  time  of  such 
payment,  when  said  warrants  must  be  surrendered  to  the  treasurer  and  by 
him  canceled. 

History:     Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdta. 
1875-6,  p.  57. 

1.  Applied,  cited,  construed,  referred  to.  sessment  for  reclamation  of  land  shall  M 

2.  Construed.  made  by  supervisors  of  county  Into  treas- 

3.  Tender    of    warrant    exceeding    aggregate       ury   of  which   chargre   Is   paid. — Cosner  n. 

amount  of  assessment.  Board  of  Supervisors.  68  CaL  274.  27S. 

1.     Applied,  elted,  conatraed,  referred  tOf  ^     Tender   of   warrant   ezceedlnv  «ia»- 

etc,    In:    Levee    vs.    Huber,    67    Cal.    41,    42  «"*•  amount  of  aaaeaiiment  for  purpose  of 

(cited);  Cosner  vs.  Board  of  Supervisors,  68  havlngr    assessment    indorsed    upon    ft  and 

Cal.  274,  276  (construed);  Swamp  Land  DIst  ^^^  'or  the  purpose  of  surrendering  It  op 

vs.   Gwynn.   70   Cal.    666,   671.   12   Pac.   Rep.  or    for    cancelation,    does    not    amount   to 

462    (construed  and  applied).  satisfaction    of    such    assessment.  —  Swamp 

a.     Con.tmed    to    reqnire    that    warrant.  ^""^  ^^^^   ^«-   G^ynn.   70   CaL  666.  671,  11 

whieli  may  be  received  In  payment  of  as-  ^*^-   ^®P-    ^^^' 
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§  3466.  COLLECTION  OF  UNPAID  ASSESSMENT  IN  RECLAMATION 
DI8TBICTS.  At  the  end  of  thirty  days,  the  treasurer  must  return  the  lists 
to  the  board  of  trustees  of  the  district,  and  all  unpaid  assessments  shall  bear 
legal  interest  from  the  date  of  the  return  of  the  lists  to  said  board,  and  shall 
thereafter  be  collected  and  paid  in  separate  instalments,  of  such  amounts,  and 
at  such  times,  respectively,  as  the  board,  from  time  to  time,  in  its  discretion, 
may,  by  order  entered  in  its  minutes,  direct ;  and  a  cause  of  action  for  the  col- 
lection of  any  such  instalment  shall  accrue  at  the  expiration  of  twenty  days 
from  the  date  of  the  order  directing  its  payment ;  provided,  that  if  any  such 
instalment  shall  remain  unpaid  at  the  expiration  of  said  twenty  days,  then  the 
whole  of  the  assessment  against  the  land  owned  by  the  person  failing 
to  pay  such  instalment  shall  become  due  and  payable  at  once,  and  may, 
in  the  discretion  of  the  board,  be  collected  immediately,  in  one  and  the 
same  action. 

The  board  of  tnuteee  of  the  district  must  commence  actions  for  the  collec- 
tion of  such  delinquent  instalments,  and  delinquent  assessments,  with  inter- 
est thereon,  and  costs,  and  for  the  enforcement  of  the  lien  thereof  on  the  land 
assessed,  in  the  superior  court  of  the  county  in  which  the  land,  or  some  por- 
tion of  it,  is  situated,  in  which  action  all  persons  claiming  any  interest  in  said 
land  upon  which  said  assessment  is  levied,  and  any  person  necessary  to  a  com- 
plete determination  of  the  action,  may  be  joined  as  defendants  in  said  action. 
No  person  holding  a  conveyance  from  or  under  the  person  to  whom  the  land 
was  assessed,  or  having  a  lien  thereon,  which  conveyance  or  lien  does  not 
appear  of  record  in  the  proper  office  at  the  time  of  the  commencement  of  the 
action,  need  be  made  a  party  to  such  action,  and  the  judgment  therein  ren- 
dered, and  the  proceedings  therein  had,  are  as  conclusive  against  the  party 
holding  such  unrecorded  conveyance  or  lien  as  if  he  had  been  a  party  to  the 
action. 

Notice  of  tlie  pendency  of  such  action  may  be  filed  in  the  office  of  the  county 
rec<Mrder  of  the  county  in  which  the  land  affected  by  said  action  is  situated,  in 
the  same  manner  and  with  like  effect  as  in  other  actions  affecting  real  prop- 
erty. When  the  name  of  any  person,  properly  a  defendant  in  any  such  action, 
as  herein  provided,  is  unknown  to  the  said  trustees  such  person  may  be  joined 
in  said  action  and  be  sued  by  a  fictitious  name,  and  if  his  true  name  is  there- 
after, and  before  final  judgment^  discovered  or  ascertained  the  same  may  be, 
thereafter,  substituted  for  such  fictitious  name.  Service  of  the  summons  in 
such  action  shall  be  made  in  the  same  manner  as  is  provided  by  law  for  the 
service  or  publication  of  summons  in  other  actions.  Assessments  on  several 
tracts  may  be  included  in  the  same  action,  if  listed  to  the  same  persons,  and 
causes  of  action  on  separate  assessments  on  the  same  land  may  be  included  in 
the  same  action.  In  all  actions  for  the  collection  of  delinquent  assessments, 
the 

Court  may  decree  and  adjudge  a  lien  against  each  tract  for  the  amount 
assessed  against  the  same,  and  may  order  it  to  be  sold,  on  execution  or  decree, 
as  in  other  cases  of  sale  of  real  estate  on  execution. 

The  judgment  or  decree  must  direct  that  the  sale  be  made  for  gold  and 
silver  coin  of  the  United  States.    The  board  of  trustees  must  pay  the  moneys 
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collected  to  the  county  treasurer,  who  must  place  the  same  to  the  credit  of 
the  district. 

History:     Enacted   March   12,   1872;     amended    March    30,    1874,   Code 
Amdts.    1873-4,   p.    48;     April    28,    1880,    Code   Amdts.    1880    (Pol.    pt.), 
pp.  108-109;   March  31,  1891,  State,  and  Amdts.  1891,  pp.  288-289:   March  6 
1905,  Stats,  and  Amdts.  1905,  pp.  62-63. 


1.  Applied,  cited,  construed,  referred  to. 
2-4.  Construed — Action    must    be    brought 
in  name  of  district. 

5.  Same— Applies     to     lands    purchased 

under  act  of  1893. 

6.  Same — Design  of  statute. 

7.  Same — Does    not    make    it    duty    of 

president    of    board   of   trustees   to 
collect  assessment. 

8.  Same — ^Not  repealed  by  amendment  of 

1891. 
0.  Accrual  of  cause  of  action. 
10, 11.  Complaint. 

12.  Default— Setting  aside. 

13.  Defendants. 

14.  Defenses  —  Assessment    not    made    in 

conformity  to  law. 
15, 16.  Same— Benefit  to  defendant's  land  by 
reclamation  works. 

17.  Same — Character  of  land  included  in 

district. 

18.  Same — ^Difference  between   acreage. 

19.  Same— Organization  of  district. 

20.  Same—Validity  of  debt 

21.  Demurrer. 

22.  Instalments. 

23.  Same — Same — Not    void     as     amend- 

ment to  Code  of  Civil  Procedure. 

24.  Same — Same — Not   void  as   extending 

time  of  limitation. 

25.  Same— Failure  to  pay  one  instalment 

within  twenty  days  after  call. 

26.  Same — Same — Acceptance  of  payment 

after  expiration  of  twenty  days. 

27.  Same — Order  requiring  payment  of  as- 

sessment. 

28.  Interest  on  assessment. 

29.  Two   causes  of  action   based   on   dif- 

ferent assessments  may  be  joined. 

1.  APPLIED,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:.  People  vs.  Houston, 
54  Cal.  536,  537  (referred  to);  Reclamation 
Diet.  vs.  Coghlll,  56  Cal.  607,  608  (construed 
and  applied);  Levee  vs.  Huber,  57  Cal.  41, 
42  (cited);  People  vs.  Haggrin,  57  Cal.  679, 
586  (construed);  Reclamation  Dist.  vs. 
Hagar,  66  Cal.  54,  58,  4  Pac.  Rep.  945  (con- 
strued in  con.  op.);  Reclamation  Dist.  vs. 
Turner,  104  Cal.  334,  340,  37  Pac.  Rep.  1038 
(construed);  Swamp  Land  Dist.  vs.  Glide, 
112  Cal.  85,  87,  88,  90,  44  Pac.  Rep.  451 
(construed  as  amended);  Weinrelch  vs. 
Hensley,  121  Cal.  647,  659,  64  Pac.  Rep.  254 
(construed);  Angus  vs.  Browning,  130  Cal. 
502,  503,  504,  62  Pac.  Rep.  827  (construed); 
Reclamation  Dist.  vs.  Hall,  131  Cal.  662, 
665,  63  Pac.  Rep.  1000  (construed):  McCord 
vs.  Slavin,  143  Cal.  326,  329,  76  Pac.  Rep. 
1104    (construed). 

Aa  to  ndion  to  determine  TMlldlty  of  as- 
Heaamcntf  see  post  |  3493^6  and  note. 

2.  CONSTRUED. — Action  must  be  brongrlit 
In  name  of  reclamation  district. — People  vs. 
Hagrgin,  67  Cal.  679.  586. 


5.  Renders  reclamation  district  real 
party  In  an  action  to  foreclose  delinquent 
assessment. — People  vs.  Haggin,  57  Cal.  579, 
686. 

4.  Action  to  enforce  assessment  though 
properly  brought  in  name  of  people  will 
not  be  reversed  because  brought  In  name 
of  reclamation  district — Reclamation  Dist 
vs.  Hagar,  66  Cal.  54,  67,  4  Pac.  Rep.  945. 

6.  Appllea  to  landa  purchased  nader  act 
of  1893y  concerning  uncovered  swamp-landa. 
— ^McCord  vs.  Slavin,  148  Cal.  325,  328,  76 
Pac.  Rep.  1104. 

<!.  Dealfira  of  the  statute  is  to  foreclose 
all  right  or  claim  In  and  to  land,  whether 
asserted  by  those  named  as  defendants  or 
not,  and  that  purchaser  at  sale  under  de- 
cree shall  acquire  not  only  title  of  particu- 
lar defendants  named,  but  that  of  all 
persons  claiming  any  right,  title,  or  Inter- 
est In  property. — Reclamation  Dist  n. 
Coghill,  66  CaL  607,  608. 

7.  Does  not  make  It  daty  of  president 
of  board  of  tmstees  of  reclanftatlon  district 
to  collect  assessments^  such  duty  belong- 
ing to  board  of  trustees,  and  If  president  of 
board  was  authorized  to  collect  them  by 
such  board,  he  acted  merely  as  Its  agent, 
and  hence  writ  of  mandamus  will  not 
issue  against  him  to  compel  him  to  pay 
amount  so  collected  to  treasurers  of  re- 
spective counties  In  which  such  district 
lies. — Angus  vs.  Browning,  130  Cal.  502, 
504.   62   Pac.   Rep.    827. 

8.  Not    repealed    by    amendmeat   of  1891 

republishing  section. — Swamp  Land  Dist 
vs.  Glide,  112  Cal.  86,  87,  90,  44  Pac.  Rep. 
451. 

Ai     ACCRUAL  OF  CAUSES   OF  ACTIOH  Is 

not  until  twenty  days  after  date  of  ordei 
made  '-^v  board  of  trustees  under  this  sec- 
tion, ao  amended  in  Stats.  1891  p.  288,  and 
hence  suit  commenced  fifteen  days  after 
order  Is  made  was  premature. — Reclamation 
Dist  vs.  Turner,  104  Cal.  384,  340,  87  Pac. 
Rep.  1038. 

10.  COMPLAINT  TO  ENFORCE  ASSESS- 
MENT— Blnst  show  that  it  was  orsssiscd 
under  act  under  which  assessment  Is  levied. 
— Swamp  Land  Dist.  vs.  Haggin,  64  CaL 
204,  207,  30  Pac.  Rep.  631 

11.  Complaint  to  enforce  assessment 
which  alleg-es  that  plaintiff  was  on  224 
day  of  December,  1870,  a  municipal  corpora- 
tion, to  wit,  a  swamp-land  district  or 
reclamation  district,  sufBciently  shows  that 
such  district  was  organized  under  act  of 
May  28,  1868. — Swamp  Land  Dist  vs.  Hag- 
gin,  64  Cal.  204,  207,  30  Pac.  Rep.  6J1. 

12.  DEFAULT — Setting  aside.— Ignorance 
of  defendants  of  commencement  or  pend- 
ency of  judgment  In  action,  until  Judgment 
was  rendered  and  entered,  was  sufficient  to 
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excuse  their  neglect  In  not  appearing:,  and 
delay  of  thirty  days  after  rendition  of 
Judgment  was  sufficiently  accounted  for  by 
consideringr  time  necessary  to  secure  coun- 
sel, and  fact  that  defendants  were  residents 
of  county  and  readers  of  paper  in  which 
notice  was  published  does  not  affect  such 
fact — Reclamation  Dist.  vs.  Cogrhill,  66  Cal. 
607,  608. 

18.  DEFBSNDAIVTS. — ^Where  property  was 
assessed  to  person  as  owner,  provision 
as  to  bringrinsT  action  against  real  owner 
of  property  assessed.  If  owner  is  unknown, 
does  not  apply,  and  In  such  action  judgment 
cannot  be  rendered  against  any  other  per-  - 
son  than  the  person  assessed. — Weinreich 
vs.  Hensley,  121  CaL  647,  669,  64  Paa  Rep. 
254. 

14.  DflSFElfSES* — Assessmeiit  not  made 
la  eoaformity  to  reqalremeats   of  la^r  and 

not  binding  upon  them  may  be  proved 
by  defendants,  and  hence  it  was  error  to 
exclude  evidence  as  to  making  of  such  as- 
sessment.— Swamp  lAnd  Dist.  vs.  Gwynn,  7J 
Cal.  666.  667,  12  Pac.  Rep.  462. 

16.  Beaefit  to  defendaat'a  land  by  recla- 
mation work  and  that  such  land  was 
arbitrarily  and  excessively  assessed  with- 
out regard  to  proportionate  benefits  is  good 
defense. — ^Lower  Kings  River  R.  Dist.  vs. 
Phillips,  108  Cal.  806,  820,  89  Pac.  Rep.  630, 
41  Id.  835.  See  Reclamation  Dist.  vs. 
Evans,  61  Cal.  104,  106. 

16.  Such  defense  does  not  constitute  col- 
lateral attack  on  such  assessment. — Lower 
Kings  River  R.  Dist.  vs.  Phillips,  108  Cal. 
306,  323.  39  Pac  Rep.  630,  41  Id.   335. 

17.  Character  of  land  Incloded  In  recla- 
BiatloB  dlatrloty  determination  of  super- 
visors as  to,  is  conclusive  and  cannot  be 
raised  In  action  to  enforce  assessment.—* 
Lower  Kings  River  R.  Dist.  vs.  McCullah, 
124  Cal,  175,  181,  66  Pac.  Rep.  887. 

18.  Difference  between  acreage  embraced 
within  exterior  lines  of  district  and  that 
in  assessment-roll  cannot  be  made  for  first 
time  on  appeal  from  Judgment  In  action 
enforcing  assessment. — Swamp  Land  Dist. 
vs.  Glide,  112  CaL  86,  90,  44  Pac.  Rep.  461. 

19.  Organisation  of  district  may  bo  In- 
«nlred  Into,  it  not  being  sufficient  that 
corporation  is  corporation  de  facto,  but  sub- 
stantial compliance  with  statute  in  regard 
to  formation  of  district  is  required. — Recla- 
mation Dist  vs.  Burger,  122  Cal.  442,  443, 
66  Pac  Rep.  156. 

ao.  Talldlty  of  debt. — Determination  of 
board  of  supervisors  that  Indebtedness  in- 
curred was  proper  la  conclusive. — ^Reclama- 
tion Dist.  vs.  Hagar,  66  Cal.  64,  66,  4  Pac 
Rep.  94S. 

SI.    DEBHTRRBR. — That  action  for  delin- 


quent assessment  was  brought  In  name  of 
people  can  be  reached  by  demurrer. — People 
vs.  Haggin,  67  Cal.  679,  686. 

22.  INSTALMENTS. — The  amendment  of 
Blarcit  Sly  1891,  providing  that  assessments 
may  be  paid  In  InstalmentSi  held  not  retro- 
active as  attempting  to  revise  cause  of 
action  on  assessments  which  was  barred, 
but  merely  changing  mode  of  procedure  for 
collection  by  instalments  and  changing 
time  when  cause  of  action  accrued  as  to 
existing  assessments  as  they  stood  at  time 
law  went  into  effect. — Swamp  Land  Dist. 
vs.  Glide,  112  Cal.  85,  88,   44  Pac.  Rep.   461. 

28.  Same. — Held  not  void  as  amendment 
of  Code  Civil  Procedure  9  338  providing  for 
limitation  of  actions  without  mention  of 
such  section,  such  amendment  not  affectinar 
time  of  limitation  but  merely  fixing  tim^ 
when  cause  of  action  accrues. — Swamp  Land 
DisL  vs.  Glide,  112  Cal.  85,  89,  44  Pac.  Rep. 
461. 

24.  Same. — Held  not  void  as  extending 
time  of  limitation  of  actions  to  enforce 
such  instalment,  owner  of  lands  assessed 
having  no  vested  right  In  statute  of  limi- 
tations until  such  time  has  expired. — 
Swamp  Land  DisL  vs.  Glide,  112  CaL  86,  89, 
44   Pac.   Rep.   451. 

25.  Failure  to  pay  one  Instalment 
within  twenty  days  after  call  has  been 
made  therefor  does  not  render  balance  of 
assessment  due  and  payable  so  as  to  start 
statute  of  limitations,  except  at  option  of 
board  of  supervisors,  and  hence  where  such 
Instalment  had  been  paid  and  accepted 
thereafter  and  subsequent  instalments 
levied  and  paid,  cause  of  action  on  balance 
of  unpaid  instalments  did  not  accrue  until 
some  subsequent  failure  to  pay  an  instal- 
ment within  twenty  days. — Reclamation 
Dist.  vs.  Hall,  131  Cal.  662,  665,  63  Pac.  Rep. 
1000. 

26.  Same. — Acceptance  of  payment  of  In- 
stalment   after    expiration    of   twenty    days 

from  time  of  call  therefor  waives  right  to 
declare  balance  of  instalments  due  and  pay- 
able.— Reclamation  Dist.  vs.  Hall,  131  Cal. 
662,  666,  63  Pac.  Rep.  1000. 

27.  Order  requiring  payment  of  assess- 
ment should  require  such  payment  in  instal- 
ments under  this  section  as  amended  by 
Stats.  1891  p.  288. — Reclamation  Dist.  vs. 
Turner,  104  Cal.  334,  340,  37  Pac.  Rep.  103S. 

28.  INTEREST    ON    ASSESSMENTS    may 

be  recovered  under  act  of  March  29,  1872 
(Stats.  1871-2  p.  696). — Reclamation  Dist. 
vs.  Hagar,  66  Cal.  64,  67,  4  Pac.  Rep.  946. 

29.  TIVO  CAUSES  OF  ACTION  BASEP 
ON  DIFFERENT  ASSESSMENTS  MAY  BE 
JOINED  in  one  action. — Swamp  and  Over- 
flowed Land  Dist.  vs.  Feck,  60  Cal.  403,  406. 


§34661/2-  mVAUD  ASSESSMENT,  PAYMENTS  UNDEK  TO  BE 
CREDITED.  In  all  cases  in  which  an  assessment  shall  have  been  levied  since 
October  first,  eighteen  hundred  and  ninety-six,  or  shall  hereafter  be  levied, 
for  reclamation  purposes,  upon  the  lands  embraced  within  any  reclamation 
district,  and  the  assessment  shall  have  thereafter  been  or  shall  be  adjudged 
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invalid,  by  any  court  of  competent  jurisdiction,  and  any  landowner  of  the  dis- 
trict shall  have  paid  the  amount  assessed,  in  said  assessment,  against  land 
belonging  to  him,  before  said  assessment  shall  have  been  or  shall  be  so 
adjudged  invalid,  the  amount  so  paid  by  said  landowner,  together  with  the 
legal  interest  thereon  from  the  date  of  its  payment,  shall  be  credited,  by  the 
treasurer  of  the  county  in  which  said  land  is  situated,  to  the  tract  of  land  on 
which  the  same  was  paid,  and  shall  be  applied  upon  any  assessment  thereafter 
levied  on  the  lands  of  the  district,  to  the  payment,  pro  tanto,  of  the  amount 
therein  assessed  against  said  tract  of  land. 

History:.  Enacted  March  2,  1899,  Stats,  and  Amdts.  1899,  p.  4d. 

§3467.  WOBK  OF  RECLAMATION  TO  BE  DONE  UNDER  DIREC- 
TION OF  TRUSTEES.  The  work  necessary  for  reclamation  must  be  executed 
under  the  direction  and  in  the  manner  prescribed  by  the  board  of  trustees. 

History:    Enacted  March  12,  1872. 

Applied,  cltedy  coBatmcd,  referred  to,  etc.,  In:  Coaner  vs.  Board  of  Supervisors,  S8  C&L 
274,  276   (referred  to). 

§  3468.  AOOOUNTS  TO  BE  KEPT  OPEN  TO  INSPEOTION.  The  board 
must  keep  accurate  accounts  of  all  expenditures,  which  accounts,  and  all  con- 
tracts that  may  be  made  by  them,  are  open  to  the  inspection  of  the  board  of 
supervisors  and  every  person  interested. 

History:    Enacted  March  12,  1872. 

§3469.    SXTBSEQTTENT  PUBOHASEBS  OOVEBNED  BY  BY-LAWS.    The 

purchaser  of  any  tract  of  land  which  may  be  unsold  in  any  reclamation  dis- 
trict at  the  date  of  filing  of  the  by-laws  takes  the  same,  subject  to  all  the  pro- 
visions of  such  by-laws  and  to  the  charges  assessed  in  pursuance  thereof. 

History:    Enacted  March  12,  1872. 

Applied,  dted,  eonstraed,  referred  to,  etc.,  in:  Blddle  vs.  Oaks,  69  CaL  94,  95  (cited  by 

mistake  for  S  3649). 

§  3470.  RIGHTS  OF  SUCH  PURCHASERS,  HOW  SECURED.  Such  pur- 
chaser  has  all  the  rights  and  privileges  enjoyed  by  the  original  signers  of  the 
by-laws,  if  he  pays  into  the  county  treasury  twenty  per  cent  of  the  principal, 
one  year's  interest  on  the  remaining  eighty  per  cent,  and  any  charges  assessed 
against  the  land  so  purchased  for  the  cost  and  expense  of  reclamation,  with 
interest  thereon  from  the  date  such  charges  became  due. 

History:    Enacted  March  12,  1872. 

§3471.  PROPERTY  MAY  BE  CONDEMNED  FOR  RECLAMATION 
PURPOSES.  The  trustees  of  any  reclamation  district  in  which  the  by-laws 
have  been  filed,  may  acquire  rights  of  way  for  canals,  drains,  embankments, 
and  other  work  necessary  to  the  reclamation,  and  may  take  materials  for  the 
construction,  maintenance,  and  repair  thereof,  from  lands  outside  of  as  well 
as  within  the  limits  of  the  district ;  and  if  the  trustees  cannot  procure  the  con- 
sent of  the  owner  of  the  lands  or  material  needed,  they,  or  the  president  acting 
in  their  behalf,  may  proceed  under  the  provisions  of  title  seven,  part  three,  of 
the  Code  of  Civil  Procedure,  for  the  condemnation  thereof. 

History:    Enacted  March  12,  1872. 


YiL  Tin,  ch.  I,  art.  II.]        RBCLAMATTON   BT  OWNERS— INTBRE^ST.         (8SS>      H8472-S475 

1.  Applied,  cited,  eonatnied,   referred   to.  %>    Property  acqvired  under  thin   aeetlon 

2.  Property   acquired   under  this   section.  !■   public   property   acquired   by   agrents   of 

_.   _      .^   -             . -    .  ^_ ^j.  ^_  state   for  state  purposes  and   exempt   from 

1.    Applied,  elted,  constroed.  referred  to*  ^        ^.                        i.      -n     «         ^i         -wZt  *. 

.         JT^,        T!        ^,  ^    ^    ^^   -A-   r*  taxation    as    such. — ^Reclamation    Dlst.    vs. 


etc,  in:  Reclamation  Dlst.  vs.  County  of 
Sacramento,  134  CaL  477.  479,  66  Pac.  Rep. 
«68  (construed). 


County    of    Sacramento,    184    CaL    477,    479, 
66   Pac.  Rep.   668. 


§3472.  OWNEBS  MAY  BEGLAIM  WITHOTTT  INTEBVENTION  OJT 
TSUSTEES.  Whenever  any  district,  snsceptible  of  one  mode  of  reclamation, 
is  entirely  owned  by  parties  who  desire  to  reclaim  the  same,  and  to  manage 
the  reclamation  without  the  intervention  of  trustees  or  the  establishment  of 
by-laws,  they  may  file  the  petition  provided  for  in  sections  thirty-four  hun- 
dred and  forty-six  and  thirty-four  hundred  and  forty-seven,  and  must  state 
therein  that  they  intend  to  undertake  the  reclamation  on  their  own  responsi- 
bility. The  existence  of  a  reclamation  district  formed  to  operate  without  the 
intervention  of  trustees  shall  not  have  the  effect  to  prevent  the  owners  of  the 
land  included  in  such  district  from  forming  a  district  to  operate  with  trus- 
tees, and  such  owners  may  present  to  the  board  of  supervisors  the  petition 
provided  for  in  section  thirty-four  hundred  and  forty-six  or  in  section  thirty- 
four  hundred  and  ninety-two,  and  the  presentation  of  such  petition  shall  be 
deemed  an  abandonment  and  surrender  of  the  rights,  immunities,  and  privi- 
leges conferred  upon  such  owners  or  their  predecessors  or  predecessor  in 
interest  in  such  land  by  the  creation  of  such  original  district. 

History:     Enacted  March  12,  1872;    amended  March  27,   1897,   Statu, 
and  Amdts.  1897,  pp.  194-195. 

1.  Applied,  cited,  construed,  referred  to.  tlon  of  sveh  lands  to  bnlld  dam  across  bob« 

2.  Owner  not  authorized  to  build  dam.  naTlsable  sloaarhs  which  affects  navig^abil- 

1.  Ap»ll.d.  cited,  e...tr.<^  r.(«>.«  to,  "^  *"  "'h""'!"!;*  !*'**'",  ."T*"."'  ""'" 
Union.   128  Cal.   Bl«.   617.  518,  61  Pac.  Rep.       "uperlor  to  right  of  public  to  use  of  navl- 

«  (referred  to).  1^1.^? pITrT lir   """"•   "^   '^^ 

a.    Owner  Ui  not  authorised  Im  reelama* 

§  3473.  THEIB  POWEBS  AND  DUTIES.  If  the  petition  is  granted,  the 
owners  of  the  lands  have  all  the  rights,  immunities,  and  privileges  granted  to 
boards  of  trustees;  and  in  all  proceedings  the  names  of  the  owners  may  be 
used  instead  of  the  names  of  trustees. 

History:    Enacted  March  12,  1872. 

Applied,  eltedf  eonstmed,  referred  to,  etc.,  in:  Carpenter  vs.  San  Francisco  Say.  Union, 
128  Cal.  616,  617,  tl  Pac  Rep.  92  (cited). 

§3474.  WHEN  WORKS  OF  BEOLAMATION  ABE  IN  PBOOBESS; 
INTEREST  TO  GEASE.  Whenever  the  supervisors  of  any  county  in  which 
any  reclamation  district  has  been  formed  certify  to  the  register  that  works  of 
reclamation  are  in  progress  upon  a  plan  and  in  conformity  with  the  require- 
ments hereinbefore  provided,  the  pa3rment  of  interest  by  purchasers  in  such 
districts  is  suspended ;  but  if  the  works  are  not  completed  and  accepted  within 
four  years  from  the  date  of  the  filing  of  the  petition,  then  interest  for  the 
whole  time  must  be  charged  and  collected  by  the  register. 

History:    Enacted  March  12,  1872. 

§3475.    LETTINO    OONTBAOTS,    POWER    OF    SUPERVISORS.      The 

-supervisors  shall  have  power,  on  application  of  the  trustees  or  owners  of  any 

Pol.  c— 6t 
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swamp-land  district,  to  approve  and  let  any  contract  to  the  lowest  responsible 
bidder,  and  order  the  county  treasurer  to  pay  for  the  same  out  of  the  funds 
of  the  district. 

Hfatory:     Enacted   March   12,    1872;    amended   March    30.   1874,   Code 
Amdts.  1873-4,  p.  49. 

§3476.  OEBTIFIGATE  OF  COMPLETION  OF  WOBE.  Whenever  the 
trustees,  or  owners  of  land,  if  there  be  no  trustees,  certify  under  oath  to  the 
board  of  supervisors  who  form  the  district,  and  show  to  their  satisfaction  that 
the  works  of  reclamation  are  completed,  or  that  two  dollars  per  acre,  in  gold 
coin,  has  been  expended  on  the  works  of  reclamation,  the  board  of  supervisors 
must  thereupon  certify  such  facts  to  the  register. 

History:     Enacted   March   12,   1872;    amended   March   30,   1874,   Code 
Amdts.  1873-4,  p.  50. 

Applied,  cited,  conatraed,  referred  to,  etc.,  Cal.  376,  879,  62  Pac.  Rep.  28  (referred  to); 

In:    Carpenter  vs.  San  Francisco  Sav.  Union,  Miller  &  Lux  vs.  Batz,  142  Cal.  447.  449,  TS 

128  Cal.  616,  617,  61  Pac.  Rep.  92   (referred  Pac.   Rep.    42    (referred   to), 
to);  California  P.  &  A.  Co.  vs.  Whitson,  129 

§3477.  PAYMENT  IN  FULL,  GBEDIt  FOB  WHEN  GIVEN;  STATE- 
MENT  FOBWASDED  AND  MONEYS  PAID  OVEB.  The  register  must 
thereupon  credit  each  purchaser  in  the  district  with  payment  in  full  for  such 
lands,  and  the  purchasers  are  entitled  to  patents  therefor;  and  the  register 
must  forward  to  the  treasurer  of  the  county  in  which  any  part  of  the  district 
IS  situated,  a  statement,  showing  the  amount  paid  by  each  purchaser  in  the 
district,  including  interest ;  and  the  county  treasurer,  after  deducting  al! 
amounts  chargeable  against  the  lands  in  said  district  by  reason  of  moneys 
drawn  from  the  ** swamp-land  fund*'  of  the  county,  must. divide  the  balance 
pro  rata  amongst  the  original  purchasers  of  land  in  the  district,  or  their 
assigns,  and  must  pay  to  each  purchaser,  or  his  assigns,  on  demand,  the 
amount  found  to  be  due  him  from  such  computation,  out  of  the  moneys  in  his 
hands  to  the  credit  of  the  "swamp-land  fund"  of  the  county.  Neither  this 
nor  the  preceding  section  applies  to  districts  having  outstanding  indebted- 
ness represented  by  controller's  warrants  drawn  on  the  state  treasury,  until 
all  such  warrants  are  fully  paid. 

Hrstory:     Enacted  Marcb   12,   1872;     amended   March    30,    1874,   Code 
-Amdts.  1873-4,  p.  50.. 

1.  Applied,  cited,  construed,  referred  to.  1.    APPLIED,  cited,  construed,  rb- 

2.  Construed  —  Applies     to     reclamation  FERRED  to,   etc.,    In:    Carpenter  vs.  55oi» 

districts  formed  under  act  of  1893.  Francisco  Sav.  Union,  128  Cal.  B16,  518.  519. 

3.  Same — ^''Assigns."  620,  61  Pac,  Rep.  92  (construed);  California 

4.  Same— Purchaser    of    swamp-land    ac-  I*-  &  ^'  Co-  va-  Whitson,  129  Cal.  376.  381. 

quired    equitable   interest.  *2  Pac.  Rep.  28   (construed);  Miller  &  Lux 

5.  Action  to  recover  amount  due.  ▼»•  Batz.  181  Cal.  402,  404,  63  Pac.  Rep.  880^ 

6.  Limitations.  (construed);  Miller  &  Lux  vs.  Batz,  142  Cal. 

7.  Same — Demand.  *^'^*  ^^^»  *51,  76  Pac.  Rep.  42   (constnied); 

8.  Same— Not  founded  on  statute.  McCord    vs.    Slavln.    143    Cal.    825.   78  Pac. 

9.  Bight  to  moneys  expended  relates  to  ^®P-   ^^®*   (construed). 

date  of  presenting  evidence.  2.    construed. — Applies  to  reclamatlc* 

10,11.  Same — Purchaser   of   land.  dl«trlct«  formed  under  act  of  1888  concern- 

12,13.  Swamp-land  fund  Ijelongs  to  state.  Infif    uncovered    swamp-land. — McCord   vs. 

14.  Same  —  Control    of    swampland    and  Slavln,    148    Cal.    825.    329,    76    Pac    Rep. 

proceeds.  1104. 

15.  Same— Special   fund.  s.    «Aasl«as,'>  as  used  in  this  section,  re- 

16.  Same  —  Treasurer  of  one  county  not  fere  to  one  to  whom  Indebtedness  wai  aa- 

authorised  to  refuse  to  pay  purchaser.  signed,  and  not  to  purchaser  of  land.— Cir- 
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penter  vs.  San  Francisco  Sav.  Union,  128 
CaL  61S,  620.  61  Pac  Rep.   92. 

4.  Pnrehaaer  of  swamp-land  acgalred 
•qaltable  Interest  la  land  by  deposit  of  his 
purchase  money,  and  likewise  similar  In- 
terest In  swamp-land  fund  where  his 
money  Is  deposited,  upon  doing:  reclamation 
work,  and  such  land  and  money  are  both 
held  by  state  In  trust  for  purchaser. — Mil- 
ler St  L.UX  vs.  Batz,  142  Cal.  447,  461.  76 
Pac.  Rep.    42. 

5.  ACTION      TO      RECOVRR      AMOUNT 

DUE  purchaser  of  swamp-lands  on  recla- 
mation of  such  lands  by  him.  though 
brought  agralnst  county  treasurer.  Is  for 
purpose  of  recoverlngr  money  which  has 
been  paid  to  state,  and  right  to  maintain 
action  Is  measured  by  right  to  maintain 
It  against  state. — ^Miller  &  Lux  vs.  Batz, 
131  Cal.   402.   406.  63  Pac.   Rep.  680. 

9.  LIMITATIONS. — Claim  for  repayment 
of  money  under  this  section  Is  based  on 
contract  between  purchaser  and  state  and 
Is  founded  on  an  Instrument  In  writing,  so 
that  statute  of  limitations  relating  to  In- 
strument Is  only  one  applicable. — McCord 
vs.  Slavin.  143  Cal.  326.  333.  76  Pac.  Rep. 
1104.  See  Miller  &  Lux.  vs.  Batz,  181  Cal. 
402.  63  Pac.  Rep.  680;  Miller  &  Lux  vs. 
Batz,  142  Cal.  447,  460,  76  Pac.  Rep.  42. 

7.  Demandi  —  Swamp-land  fund  being 
held  In  trust  by  state  for  purchaser  of 
such  land,  statute  of  limitations  does  not 
run  against  claim  to  such  fund  on  part  of 
purchaser  until  demand  therefor  has  been 
made. — Miller  St  Lux  vs.  Batz.  142  Cal.  447. 
451,  76  Pac.  Rep.  42. 

8.  Not  founded  on  statate. — Obligation 
of  state  to  repay  to  purchaser  of  swamp- 
lands on  proof  of  reclamation  by  such  pur- 
chaser his  proportionate  share  of  swamp- 
land fund  Is  not  an  obligation  created  by 
statute. — Miller  St  Lux  vs.  Batz,  131  Cal. 
402,  404.  63  Pac  Rep.  680. 

•.  RIGBT  TO  MONBYS  ESXFESNDED  BY 
OWNER  OF  LAND  IN  RECLAIMING  TV 
RELATES  TO  DATE  OF  PRESENTING 
SUCH  EVIDENCBy  and  delay  of  agents  of 
county  or  state  In  passing  on  evidence  and 
issuing  necessary  legal  documents  did  not 
affect  question  as  to  time  when  money 
was  earned. — Carpenter  vs.  San  Francisco 
8a V.  Union.  128  Cal,  516.  619.  61  Pac.  Rep. 
92. 

10.  Pnreliaaei'  of  land. — Money  due  for 
reclamation  of  land,  when  It  becomes  due 
to  owner  of  land.  Is  subject  to  same  rule 
as  any  other  Indebtedness,  so  that  person 
who   became    entitled    to    It    did    not    lose 


such  right  because  he  afterwards  sold  land. 
— Carpenter  vs.  San  Francisco  Sav.  Union, 
128  Cal.   616.   619.   61   Pac   Rep.   92. 

11.  Where  It  does  not  appear  from  state- 
ment of  fact  that  land  had  been  reclaimed 
before  such  owner  had  parted  with  title, 
he  will  be  presumed  to  have  been  owner 
after  reclamation  and  expenditure  of  more 
than  two  dollars  per  acre  on  work  of  recla- 
mation, so  that  act  of  March.  1874.  provid- 
ing that  funds  of  district  shall  only  be 
paid  out  for  purpose  of  reclamation  of 
such  land,  or  to  owners  of  such  land, 
would  not  affect  his  right. — Carpenter  vs. 
San  Francisco  Rav.  Union,  128  Cal.  616,  620, 
61   Pac.   Rep.    92. 

12.  SWAMP-LAND  FUND  BELONGS  TO 
STATE,  though  It  Is  In  custody  of  county. 
and  hence,  on  division  of  county,  without 
any  provision  relative  to  such  fund,  new 
county  is  not  entitled  to  any  portion  there- 
of.— County  of  Kings  vs.  County  of  Tulare. 
119  Cal.  509.  616,  61  Pac.  Rep.  866;  Califor- 
nia P.  &  A.  Co.  vs.  Whltson,  129  Cal.  376. 
380,  62  Pac.  Rep.  28. 

13.  Money  paid  Into  county  treasury  un- 
der act  of  1893  concerning  uncovered 
swamp-land  belongs  to  state,  and  hence 
may  be  appropriated  by  legislature  accord- 
ing to  provisions  of  this  section,  though 
act  of  1893  directed  that  such  money  should 
be  placed  to  credit  of  school  fund  In  such 
county,  and  hence  act  of  1899,  which  di- 
rected repayment  to  purchaser  of  such  land 
under  this  section,  was  proper. — McCord 
vs.  Slavin,  148  Cal.  826.  329.  76  Pac.  Rep. 
1104. 

14.  Control  of  vwamp-landa  and  proceeda 

of  their  sale  being  In  state,  no  person  and 
no  county  has  any  control  over  or  Interest 
In  either  lands  or  their  proceeds,  except 
as  state  has  granted  it. — County  of  Kings 
vs.  County  of  Tulare.  119  Cal.  609,  612.  61 
Pac.   Rep.    866. 

15.  Special  fvnd,  separate  from  all  other 
funds  of  state,  and  state  has  agreed  on  cer- 
tain conditions  not  only  to  convey  title  of 
lands  to  purchaser  but  to  restore  to  him 
purchase  money  In  event  of  his  reclaiming 
land. — Miller  St  Lux  vs.  Batz,  142  Cal.  447. 
451.  76  Pac.  Rep.   42. 

16.  Treasurer  of  one  county  is  not  au- 
thorised   to    refuse    to    pay    to    purchaser 

amount  due  him  for  reclamation  of  lands 
which  were  situated  In  such  county  at  time 
of  purchase,  but  had  subsequently  become 
part  of  new  county. — California  P.  St  A. 
Co.  vs.  Whltson.  129  Cal.  376.  379.  62  Pac. 
Rep.   28. 


§3478.  OLD  DISTRICTS  MAY  BEOBOANIZE  TTNDEB  THIS 
OHAPTEK.  Districts  formed  under  laws  in  force  prior  to  May  twenty-eighth, 
eighteen  hnndred  and  sixty-eight,  may  reorganize  under  the  provisions  of  this 
chapter. 

History:    Enacted   March    12,   1872, 
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1.  Applied,  cited,  eonstrued,  referred  to. 

2,  Assessment    levied    under    provisions    of 

code    on    reclamation    district    not    re- 
,  organized  under  this  section. 
8.  Act  May  28,  1868,  not  repealed. 

1.     Applied,  dted,  conntmed,  referred  to, 

eta,  in:  Reclamation  Dist.  vs.  Kennedy,  68 
Cal.  124,  126  (construed);  Swamp  Land 
Dist  vs.  n&ggln,  64  Cal.  204.  207.  80  Pac. 
Rep.  631  (cited);  People  vs.  Parvln,  74  CbI, 
549,  654,  16  Pac.  Rep.  490  (referred  to); 
San  Francisco  Sav.  Union  vs.  Reclamation 


Dist..  144  Cal.  689,  644.  79  Pac.  Rep.  S74 
(cited). 

2.  AsaeMmemt  levied  vmdcr  provisloBS  ef 
eode  on  reclamation  distrlet  not  reorganized 
thereunder  by  virtue  of  this  section  was 
unauthorized  and  void. — Reclamation  Dist 
vs.  Kennedy,  58  Cal.  124,  126. 

S.  Act  of  May  28,  18418,  not  repealed— 
Referred  to  as  showinsT  that  act  of  May  28, 
1868.  relates  to  organization  of  reclamation 
districts  was  not  repealed  by  this  code — 
Swamp  LAnd  Dist  vs.  Hasrffin,  64  CaL  204, 
207,  80  Pac.  Rep.  6S1« 


§3479.  TRUSTEES  HAY  GOMPROBOSE  INDEBTEDNESS  OF,  AND 
LEVY  TAX  TO  PAY  THE  SAME.  But  if  such  districts  are  in  debt,  the  trus- 
tees  thereof  have  no  power  to  impair  or  destroy  any  indebtedness  of  the  dis- 
trict without  the  consent  of  the  creditors,  but  may  make  any  arraDgement 
with  the  creditors  for  the  surrender  of  such  indebtedness  at  less  than  par,  and 
if  authorized  by  the  by-laws,  may  assess  a  charge  on  the  property  of  the  dis- 
trict for  the  payment  thereof. 

History:     Enacted  March  12,  1872. 

§  3480.  BONDS  AND  WARRANTS  REDEEBIED  MAY  BE  USED  BT 
TRUSTEES  IN  PURCHASE  OF  LAND  IN  DISTRICT.  If  the  trustees  of  any 
district  referred  to  in  the  preceding  section  redeem  the  bonds  and  warrants 
of  such  district,  they  may  select  any  tmsold  lands  therein,  and  pay  for  the 
same  with  such  bonds  or  warrants  at  par,  and  upon  such  payment  the  register 
must  issue  to  them  certificates  of  purchase,  and  when  the  lands  have  been 
reclaimed  they  are  entitled  to  patents  therefor.  Such  lands  may  be  sold  bj 
the  trustees;  and  if  sold,  the  proceeds  must  be  paid  into  the  fund  of  the 
district.  History:     Enacted  March  12,  1872. 

§  3481.  OWNER  OF  UNRECLAIMED  LANDS  MAY  HAVE  LAND  SET 
OFF  IN  SEPARATE  DISTRICT.  If  the  owners  of  lands  representing  more 
than  two  thirds  of  any  body  of  lands  within  any  reclamation  or  swamp-land 
district,  and  in  which  the  lands  have  not  been  reclaimed,  desire  to  have  the 
said  body  of  lands  set  off  from  such  district,  they  must,  in  addition  to  the  peti- 
tion required  by  section  three  thousand  four  hundred  and  forty-six,  show  to 
the  board  of  supervisors  that  the  said  body  of  lands  is  capable  of  an  inde- 
pendent reclamation. 

History:   Enacted  March  12,  1872;   amended  April  15,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  61. 

1.  Applied,  cited,  construed,   referred  to. 

2.  Construed — ^Amendment  of  1880  held  valid. 

3.  Same — Same  —  Authorizes    formation    of 

new  districts  out  of  old  district  organ- 
ized under  the  code. 

4.  Same— Authorizes  re-formation  of  districts 

which  were  in  existence  prior  to  May  28, 
1868,  only. 

5.  Same— ^Does  not  apply  to  reclamation  dis- 

trict under  act  of  1861. 

6.  Petition. 

7.  Same — Must  describe  each  tract  of  land. 

8.  Same — Must  show  that  lands  of  petitioner 

are    capable    of    independent    reclama- 
tion. 


0.  Same — Must    show    that   petitioners  vere 
owners  of  all  land. 

1.  APPLIED,  CITBD,  COlf  STRUBD,  RE- 
FERRBD  TO,  etc.,  in:  Ferran  ya  Board  of 
Supervisors,  61  Cal.  307,  808  (construed): 
Ralston  vs.  Board  of  Supervisors,  51  CaL 
692,  593  (applied);  People  vs.  Parvln.  74 
Cal.  649,  552,  664.  655,  16  Pac  Rep.  490 
(construed);  People  ex  rel.  Van  Loben  Sels 
vs.  Reclamation  Dist.,  117  C:aL  114,  117,  118, 
48  Pac.  Rep.  1016   (cited). 

a.  CONSTRUBDv — AnendmeHt  ef  April 
IS,  1880y  held  valid  as  ezpressinff  its  sub- 
ject   In    title. — People    ts.    Parvln,   74  Cal 
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649,  552,  16  Pac  Rep.  490;  People  vs.  Parvln 
(CaL  Auff.  28.  1887),  14  Pac.  Rep.  783. 

8.  Saaie« — Avthorlsea  formation  of  ne^r 
difltrlcta  only  oat  of  old  district*  oraranlsed 
nad«r  code  and  those  orgranlzed  prior 
thereto  which  have  reorgranlzed  under  the 
provisions  of  the  code. — People  vs.  Parvln, 
74  Cal.  549,  664,  16  Pac.  Rep.  490,  OTerruUna: 
People  vs.  Parvln  (Cal.  Aus.  28,  1887),  14 
Pac  Rep.    783. 

4.  Aathorlsea  re-formatlon  of  districts 
^rUch    ^rere    In     existence    prior     to     Hay 

28y  1868. — Ferran  vs.  Board  of  Supervisors, 
51  Cal.  807,  308. 

6.  Does  not  apply  to  reclamation  district 
nnder  act  of  1861,  such  act  having  been  re- 
pealed and  district  havlner  ceased  to  exist. 
— People  ex  rel.  Van  Loben  Sels  vs.  Recla- 
mation DIst.,  117  Cal.  114,  117,  118,  48  Pac 
Rep.  1016. 

6.    PBTITION. — Existence   of   old   district 


prior  to  May  28,  1868.  must  be  alleged  la 
petition  to  re-form  district.  —  Ferran  vs. 
Board  of  Supervisors,   51   Cal.   307,   308. 

7.  Mumt   describe   each   tract    of  land   so 

that  It  may  be  fully  known  and  identified. 
The  legal  subdivision  should  be  given,  to- 
gether with  portion  held  by  each  one  of 
them  (con.  op.  by  Rhodes,  J.). — Ferran  vs. 
Board  of  Supervisors,  61  Cal.  307,  309. 

8.  Must  sbour  that  lands  of  petitioner  are 
capable    of   Independent    reclamation,    or    It 

is  fatally  defective. — Ralston  vs.  Board  of 
Supervisors,   61   Cal.   692,  694. 

9.  Mast  sbo^r  that  petitioners  urere  earn- 
ers of  all  land  within  proposed  new  dis- 
trict, or  that  they  were  holders  of  certifi- 
cates of  purchase  or  patent  for  land 
claimed  by  them  within  district,  or  it  is 
fatally  defective.  —  Ralston  vs.  Board  of 
Supervisors,  61  Cal.  692,  694.  See  Ferran 
vs.  Board  of  Supervisors,  61  Cal.  307,  309. 


§  3482.    LIABILITY  OF  NEW  DISTRICT  FOB  OBIQINAL  INDEBTED- 

NESS.    The  district  so  set  off  shall  be  liable  for  its  just  proportion  of  the  legal 

indebtedness  of  the  original  district  from  which  it  was  set  off,  when  the  same 

shall  have  been  ascertained  by  law. 

'    History:    Enacted   March  12,   1872;    amended  March   16,   1874,   Code 
Amdts.  1873-4^  p.  142. 

§  3483.  DISTBICTS,  HOW  DESIGNATED.  All  districts  organized  under 
this  chapter  must  have  a  state  number,  and  the  register,  upon  the  receipt  of  a 
copy  of  a  petition,  must  number  the  same,  and  send  their  [the]  number  to  the 
county  recorder  of  the  county  from  which  the  copy  came,  and  the  recorder 
must  number  the  petition  upon  record  in  like  manner,  and  the  district  must 
thereafter  be  known  and  designated  thereby.  Districts  organized  before  May 
twenty-eighth,  eighteen  hundred  and  sixty-eight,  may  retain  their  number. 

History:    Enacted  March  12,  1872. 

§3484.    IN    SAOBAMENTO,    SUPEBVISOBS   MAY   EMPLOY    GLEBE. 

No  member  of  any  board  of  supervisors  or  any  clerk  of  such  board  must 
receive  compensation,  other  than  his  regular  salary,  for  services  performed 
under  this  chapter;  but  the  board  of  supervisors  of  Sacramento  County  may 
employ  a  clerk  to  attend  to  matters  pertaining  to  swamp-lands,  and  pay  such 
clerk  by  orders  on  the  swamp-land  fund  of  the  district  for  which  work  is 
performed,  not  to  exceed  five  dollars  for  each  day  he  is  actually  engaged. 

History:     Enacted  March  12,  1872. 

§3485.  PAYMENT  ON  LAND  SOLD  FOB  FIVE  YEABS  OB  LESS, 
WHEN  TO  BE  MADE.  The  balance  of  the  principal  on  all  lands  in  districts 
having  an  outstanding  indebtedness,  which  have  been  sold  for  five  years,  is 
payable  at  once;  and  on  all  lands  in  such  districts  which  have  been  sold  less 
than  five  years,  the  balance  is  payable  on  the  first  of  January  following  the 
expiration  of  five  years  from  the  date  of  sale. 

History:     Enacted  March  12,  1872. 

§  3486.  OCCUPANTS  OF  LAND  ON  BANKS  OF  STBEAM  LIABLE  FOB 
DAMAGES^  WHEN.    Any  person  owning  or  occupying  lands  upon  the  banks 
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of  any  stream  where  the  lands  lying  back  of  such  stream  are  lower  than  the 
bank  thereof,  is  responsible  for  all  damages  which  may  be  sustained  by  the 
owners  or  occupants  of  lower  lands  by  reason  of  any  cut  or  embrasure  made 
in  the  bank  of  such  stream  by  the  owner  or  occupant  of  the  bank. 

History:     Enacted  March  IZ,  1872. 

\ 

§  3487.    8AHK    PROOF  IN  MITIGATION  OF  DAMAGES.    If  such  cuts 
were  made  for  the  purpose  of  irrigation,  and  head-gates  and  culverts  have  been^ 
made  which  competent  persons  consider  suf&cient  to  restrain  the  water,  nnd' 
where  great  diligence  has  been  made  to  prevent  damage,  these  facts  may  be 
pleaded  and  proved,  in  mitigation  of  damages. 

History:    Enacted  March  12,  1872. 

§3488.  CERTAIN  LANDS  EXCEPTED  FROM  THE  PROVISIONS  OF 
THIS  CHAPTER.  All  swamp  and  overflowed  salt-marsh  and  tide-lands  within 
one  mile  of  the  state  prison  at  San  Quentin,  within  the  city  and  county  of  San 
Francisco,  city  of  Oakland,  or  within  five  miles  of  the  corporate  limits  of  either, 
and  tide-lands  within  two  miles  of  any  other  incorporated  cities  or  towns,  are 
excluded  from  the  operation  of  this  chapter;  provided,  that  the  provisions  of 
sections  thirty-four  hundred  and  forty-six,  thirty-four  hundred  and  forty- 
seven,  thirty-four  hundred  and  forty-nine,  thirty-four  hundred  and  fifty, 
thirty-four  hundred  and  fifty-two,  thirty-four  hundred  and  fifty-three,  thirty- 
four  hundred  and  fifty-four,  thirty-four  hundred  and  fifty-five,  thirty-four 
hundred  and  fifty-six,  thirty-four  hundred  and  fifty-seven,  thirty-four  hun- 
dred and  fifty-nine,  thirty-four  hundred  and  sixty,  thirty-four  hundred  and 
sixty-one,  thirty-four  hundred  and  sixty-two,  thirty-four  hundred  and  sixty- 
three,  thirty-four  hundred  and  sixty-five,  thirty-four  hundred  and  sixty-six, 
thirty-four  hundred  and  sixty-seven,  thirty-four  hundred  and  sixty-eight, 
thirty-four  hundred  and  seventy-one,  thirty-four  hundred  and  seventy-two, 
thirty-four  hundred  and  seventy-three  of  this  chapter  shall  be  applicable  to 
any  lands  situated  within  the  limits  of  any  municipality  in  the  state  of  Cali- 
fornia of  the  first  class,  namely,  having  a  population  of  more  than  one  hundred 
thousand,  and  tide-lands  within  two  miles  of  any  other  incorporated  cities  or 
towns  which  land  is  subject  to  overflow  or  incursions  from  the  tide  or  inland 
waters  of  the  state  in  any  manner;  and  districts  may  be  formed  as  in  said 
sections  provided  for  the  reclamation  thereof,  and  said  lands  reclaimed  there- 
under. 

[Duties  of  municipal  oflSicers.]  The  duties  provided  for  certain  county 
officers  in  said  sections  shall  be  performed  by  the  officers  of  such  municipality, 
whatever  may  be  their  title,  who  usually  perform  like  duties. 

[Trustees  and  owners  may  let  contract.]  The  trustees  or  the  owners  indi- 
cated in  section  thirty-four  hundred  and  seventy-three  shall  have  power  to  let 
any  contract  and  conduct  the  operation  of  reclamation  in  all  respects,  and  to 
issue  warrants  therefor. 

[Acts  continued  in  force.]  The  lands  mentioned  and  described  in  an  "Act 
to  survey  and  dispose  of  certain  salt-marsh  and  tide-lands,  belonging  to  the 
state  of  California,"  approved  March  thirtieth,  eighteen  hundred  and  sixty- 
eight,  and  the  act  supplemental  and  amendatory  thereto,  approved  April  first. 
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eighteen  hundred  and  seventy,  must  be  disposed  of  as  in  such  acts  provided, 
which  are  hereby  continued  in  force. 

History:  This  and  preceding  sections  founded  on  Act  March  30,  1872, 
Stats.  1871-2,  pp.  835-842;  amended  March  19,  1889,  8tats.  and  Amdts. 
1889,  p.  345;  March  31,  1891,  Stats,  and  Amdts.  1891,  pp.  215-216;  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  pp.  329^330. 

1.  Applied,  cited,  construed,  referred  to.  rlflrht  was   complete  before  such  city  was 

2.  Applied.  Incorporated. — ^McNear    vs.    Hutchinson,    31 

3.  Subsequent   incorporation    of    town.  Cal.  177,  179. 

5    ^T^®'' "*°*   reservation.  ^     SUBSKaUBNT    RBSfcRVATION.-Pur- 

9.  iown.  chase  of  swamp  and  overflowed  lands  under 
1.  APFLIBD,  CITBD,  CONSTRUBD,  RB«  act  of  1858  Is  not  rendered  invalid  by  act  of 
FERRED  TO,  etc.,  in:  Fredericks  vs.  Zum-  1868  and  act  of  1870,  containing*  a  pro- 
wait,  134  CaL  44,  48,  66  Pac.  Rep.  88  (ap-  hlbltion  ag^ainst  sale  of  swamp  and  over- 
piled),  flowed  lands  within  five  miles  of  city  and 
As  to  laads  not  subject  to  sale,  see  ante  county  of  San  Francisco.  —  Easton  vs. 
f  8440  and  note  pars.  25-88.  O'Reilly.  63  Cal.  '805,  308. 

S.    APPLIBD.— Bwamp-land   lylnff  wltlita  5.     "TOIVN**— In  1 70  of  act  of  March  28, 


two  Billeo  of  towA  is  not  subject  to  flrrant  1868,   executing   sale    of    all    swamp,    over- 

by  state. — Fredericks  vs.  Zumwalt,  134  Cal.  flowed,    marsh,   and    tide-lands    within   two 

44,  48,  66  Pac.  Rep.  88.  miles  of  any  town  or  village,  includes  city 

S.    SUB9B<lirKNT    INCORPORATION    OF  ^8   well   as   town,   and   hence   sale   of   tide- 

TOWN. Patent    to    swamp    or    overflowed  lands   within  two  miles   of  San  Diego  was 

lands  is  not  rendered   invalid  by  fact  that  unauthorized    and    void.— Klauber   vs.    Hlg- 

at  time    it   was    issued    land    was    located  irlns,  117  Cal.  451,  468,  49  Paa  Rep.  466. 
within  corporate  limits  of  city,  where  his 

§3489.  MANNER  OF  BEORQANIZINO  AND  GONSOLIDATINO 
SWAMP-LAND  DISTBIOTS,  ETC.  Swamp-land,  levee,  and  reclamation  dis- 
tricts formed,  organized,  or  erected  into  districts  under  special  or  general  laws 
heretofore  or  now  in  force,  may  reorganize  and  consolidate  in  the  manner 
following :  Whenever  the  owners  of  a  majority  of  acres  of  land  in  each  of  two 
or  moire  swamp-land,  levee,  or  reclamation  districts,  shall  desire  to  consoli- 
date and  reorganize,  they  may  do  so  by  filing  a  notice  with  the  county  recorder 
of  the  county  in  which  the  greatest  portion  of  the  land  of  the  districts  is  situ- 
ated, setting  forth  that  they  desire  to  consolidate  and  reorganize.  The  notice 
nmst  give  the  exterior  boundaries  of  the  said  districts,  the  name  and  number 
of  each  of  them,  the  number  of  acres  of  land  that  each  contains,  and  must  be 
signed  by  the  persons  owning  the  majority  of  acres  of  land  in  each  district, 
and  shall  designate  the  number  of  acres  owned  by  each  signer  in  the  district 
in  which  the  same  is  situated.  The  county  recorder  shall  record  and  [said?] 
notice  in  a  book  kept  for  the  purpose  of  recording  papers  in  relation  to  swamp- 
land and  levee  districts.  He  shall  make  a  certified  copy  of  said  notice,  and 
forward  the  same  to  the  state  land  register,  who  shall  designate  a  number  for 
the  reorganized* district,  the  same  as  provided  for  in  original  organization; 
after  which  time  the  district  shall  be  known  as  reclamation  district  number 
,  and  shall  be  under  the  operation  and  governed  by  the  general  reclama- 
tion laws  of  the  state,  as  provided  in  ** title  eight,  chapter  one,''  of  the  Political 
Code,  and  the  acts  amendatory  thereof;  and  all  proceedings  thereafter  shall  be 
the  same  as  though  said  district  was  organized  upon  an  original  petition  and 
panted  by  the  board  of  supervisors;  provided,  however,  that  such  consolida- 
tion and  reorganization  shall  in  no  manner  invalidate  the  indebtedness  of  the 
original  districts;  and  all  the  laws,  rules,  and  regulations  for  the  assessing, 
levying  and  collecting  taxes  or  assessments  in  said  district  shall  remain  and 
be  in  full  force,  and  all  levies,  assessments  and  collections  required  for  the 
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payment  of  the  then  outstanding  indebtedness  in  said  districts,  shall  be  the 
same  as  though  they  had  not  consolidated  and  reorgatdzed  until  such  indebted- 
ness shall  be  paid  and  liquidated.  The  owners  of  a  majority  of  acres  of  land 
in  a  compact  form,  capable  of  being  embraced  in  a  swamp-land  or  reclamation 
district  contiguous  thereto  and  not  a  part  of  another  district,  may,  by  consent 
of  the  trustees  of  such  district,  have  such  land  embraced  within  such  district, 
by  filing  a  notice  with  the  county  recorder  of  the  county  in  which  such  dis- 
trict is  organized ;  the  notice  must  give  the  exterior  boundaries  of  said  land, 
the  number  of  acres  of  land  therein,  as  near  as  may  be,  and  must  be  signed  by 
the  persons  owning  the  majority  of  acres  of  land  therein ;  and  there  shall  be 
attached  thereto  or  indorsed  thereon  a  written  consent  of  the  trustees  of  said 
district  that  said  land  be  embraced  therein.  Said  notice  shall  be  filed  with  the 
county  recorder  of  the  county  aforesaid,  and  recorded  by  him  in  a  book  kept 
for  that  purpose.  From  the  time  of  filing  of  such  notice,  said  land  shall  become 
and  be  held  as  a  part  of  such  district ;  provided,  that  the  reorganization  and 
consolidation  of  any  two  or  more  districts  under  the  provisions  of  this  act  shal) 
not  be  so  construed  as  to  legalize  the  original  organization  of  any  [of]  said 
districts  reorganized  and  consolidated  under  this  act;  nor  shall  any  indebted- 
ness or  any  act  of  any  of  said  districts,  or  the  ofiScers  thereof,  prior  to  the 
act  of  reorganization  and  consolidation,  be  legalized  by  this  act ;  provided  fur- 
ther, that  no  land  not  included  in  some  of  the  original  districts  shall  be 
included  in  the  reorganization  and  consolidation  without  the  consent  of  the 
owner.  Nor  shall  any  land  purchased  of  the  United  States  government  be 
included  in  the  reorganization  and  consolidation  without  the  consent  of  the 
owner  thereof,  although  the  said  government  land  may  have  been  included  in 
some  of  the  original  districts. 

Hrstory:    Enacted  March  80,  1874,  Code  Amdts.  1873-4^  p.  51;   amended 
March  30,  1878,  Code  Amdts.  1877-8,  pp.  62-63. 

1.  Applied,  cited,  constmed,  referred  to.  der  |  34   of  ouch  act  as  amended  in  1S72. 

2.  Construed  —  Authorizes  formation  of  new      thousrh    It    did    not   approve    formation  of 

district  out  of  old  and  valid  districts.  such  district — ^Reclamation  Dlst  vs.  Gold- 

8.  Approval  by  board  of  supervisors  not  re-      man,  65  Cal.  635,  642,  4  Pac.  Rep.  676.  701. 

quired.      ^     ,     ,      ^  .  _      .  4.     SWAMP-LAlfD     CLERK     OP    BOAHD 

4.  Swamp-land  clerk  of  board  of  ropervisora.  ^p   supervisors   is   clerk   of  board  for 

6.  Petition.  purpose  of  calllngr  a  meetinsr  for  reorganl- 

1.     APPLIED,  CITED,  CONSTRUED,  RE-  zatlon  Of  a  reclamation   district  under  §4€ 

FERRED  TOy  etc,  In:    People  vs.  La  Rue,  of  act  of  1868,  and  hence  meeting  for  re- 

67   Cal.   626,   527,  528,  529.  531,   8  Pac  Rep.  orgranlsatlon   of  reclamation  district  called 

84    (construed);   People   vs.   Parvin,   74   Cal.  by  such  land  clerk  was   properly  called.— 

549,  554,  16  Pac.  Rep.  490  (referred  to).  Reclamatibn  Dlst.  vs.  Goldman,  65  Cal  S35. 

a.     CONSTRUED.  —  Avthorlaes    formatton  **'^»  *  P*^-   ^®P'   •'^** 

of  new  district  out  of  old  Invalid  districts,  5.     PETITION      FOR      FORMATIOST     OF 

especially  where  they  had  been  existing:  as  RECLAMATION  DISTRICT  under  this  sec- 

de   facto  corporations. — ^People  vs.  La  Rue,*  tion  Is  not  invalid  because  signed  by  cor* 

67   Cal.    526.   527,   8   Pac  Rep.   84.  poration  without  proof  that  such  corpora- 

3.     APPROVAL   BY  BOARD   OF   SUPER-  ^i^**    i^   authorized    to    hold    real   estate,  it 

VISORS  of  formation  of  district,  under  act  belngr  presumed  that   it  has  such  power- 

of   1868,   by  reorganisation   of  an   old   dls-  People  vs.  La  Rue.  87  CaL  526.  531.  8  Pac. 

trict  is  not  required,  and  hence  such  board  Rop.  84. 
has  power  to  order  further  assessment  un- 

§  3480.  INJXTBIES  TO  LEVEES.  Any  person  who  shall  cut,  injure,  or 
destroy  any  levee  or  other  works  of  reclamation  in  any  district,  is  responsible 
for  all  damages  which  may  be  occasioned  thereby  to  such  levee  works :  and  an 
action  therefor  must  be  brought  in  the  superior  court  of  the  countv.  or  either 
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of  the  counties  in  which  such  levee  or  works  are  situated,  in  the  names  of  the 

trustees  of  the  district.     If  there  be  no  trustees,  then  the  action  may  be 

brought  in  the  name  of  any  landowner  in  the  district.    The  amount  recovered 

in  such  action  must  be  paid  to  the  treasurer  of  the  county,  who  must  place  the 

same  to  the  credit  of  the  district. 

Hrstory:    Enacted  March  30,  1874,  Code  AmdtB.  1873-4,  p.  51;   amended 
April  3,  1880,  Code  Amdta.  1880  (Pol.  pt),  p.  23. 

§  3401.    ELECTION  OF  TRUSTEES  OF  RECLAMATION  DISTRICT.    In 

each  reclamation  district  in  this  state,  formed  under  this  code  or  any  statute, 
there  shall  be  an  election  every  two  years,  held  at  such  time  and  place,  in  or 
near  the  district,  and  after  such  notice  as  the  board  of  supervisors  shall  direct ; 
provided,  that  the  notice  shall  be  not  less  than  one  month,  and  at  such  election 
each  bona  fide  owner  of  lands  in  the  district  shall  be  entitled  to  vote  in  person 
or  by  proxy,  and  shall  have  right  to  cast  one  vote  for  each  one  dollar's  worth 
of  real  estate  owned  by  him  or  her  in  the  district,  the  value  thereof  to  be 
determined  from  the  next  preceding  assessment-roll  of  the  county,  and  a 
majority  of  the  votes  cast  at  such  election  shall  elect.  In  all  elections  for  trus- 
tees every  owner  of  real  estate  shall  have  the  right  to  cumulate  his  or  her 
votes,  and  give  one  candidate  as  many  votes  as  the  number  of  trustees  to  be 
elected  multiplied  by  the  number  of  dollars'  worth  of  real  estate  owned  by 
hun  or  her  shall  equal,  or  to  distribute  them  on  the  same  principle  among  as 
many  candidates  as  he  shall  think  fit. 

[Supervison  to  appoint  time  and  place  for  election.]  The  board  of  super- 
visors to  which  the  petition  for  the  formation  of  the  district  was  presented 
shall,  upon  the  application  of  any  landowner  in  the  district,  appoint  a  time 
and  place  for  holding  such  election,  which  election  shall  be  held  within  sixty 
days  from  the  time  of  such  application;  the  place  shall  in  all  cases  be  in  or 
near  the  district.  Notice  of  such  election  shall  be  given  by  publication  for  not 
less  than  one  month  in  a  newspaper  in  each  county  in  which  any  portion  of  the 
lands  of  the  district  are  situated,  if  any  newspaper  is  published  therein,  and 
if  not,  then  in  a  newspaper  having  general  circulation  in  such  county. 

[Term  of  trustees.]  The  trustees  elected  under  the  provisions  of  section 
three  thousand  four  hundred  and  fifty-two  shall  hold  ofSce  until  their  suc- 
cessors are  elected  under  the  provisions  of  this  section. 

[Appointment  of  inspectors — Oa£h.]  For  the  purposes  of  such  election  the 
board  of  supervisors  of  the  county  in  which  the  whole  or  the  larger  part  of 
the  lands  of  any  district  are  situate,  must  appoint  from  the  landholders  of  the 
district  one  inspector  and  two  judges  of  election,  who  shall  constitute  a  board 
of  election  for  such  district ;  but  in  case  the  board  of  supervisors  fail  to  appoint, 
or  the  persons  appointed  fail  to  attend  at  the  time  and  place  appointed  for 
the  election,  the  voters  present  at  the  time  and  place  of  opening  the  polls  may 
appoint  the  board,  or  supply  the  place  of  an  absent  member  thereof.  Each 
member  of  the  board  must,  upon  entering  upon  his  duties,  be  sworn  to 
a  faithful  performance  thereof  by  some  ofiicer  authorized  to  administer 
oaths. 

The  board  of  election  must  canvass  the  votes  cast  and  issue  certificates  of 
election  to  the  persons  elected,  and  must  place  the  ballots,  when  canvassed,  in 
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an  envelope  and  forward  the  same,  sealed,  to  the  clerk  of  the  board  of 
supervisors. 

Any  legally  qualified  voter  may  challenge  any  vote,  and  the  board  of  elec- 
tion shall  determine,  by  the  oath  of  the  parties  or  otherwise,  as  they  may  think 
proper,  whether  or  not  the  person  challenged  is  entitled  to  vote,  and  in  case 
of  challenge,  either  one  of  the  board  of  election  is  hereby  authorized  to  admin- 
ister oaths. 

The  polls  shall  be  open  from  ten  a.  m.  until  four  p.  m.  In  case  of  vacancy 
in  the  board  of  trustees,  the  board  of  supervisors  shall,  by  appointment,  fiJl 
such  vacancy. 

History:   Enacted  April  15, 1880,  Code  Amdts.  1880  (Pol.  pt.),  pp.  60-61. 

Applied,  cited,  coBatmed,  referred  to»  etc,  in:    McCord  vs.   Slavln,  143   Cal.  325,  129. 
f6  Pac  Rep.  1104  (cited). 

§  3492.  BEGLAMATION  DISTRICT,  HOW  FOBHED.  The  holders  of 
title  or  evidences  of  title  representing  one  half  or  more  of  any  body  of  swamp 
and  overflowed,  salt,  marsh,  or  tide 'lands,  susceptible  of  one  mode  of  reclama- 
tion, and  already  reclaimed,  or  in  progress  of  reclamation,  and  not  included 
in  any  existing  reclamation  district,  who  may  desire  to  form  a  reclamation 
district  for  the  maintenance,  protection,  and  repair  of  the  reclamation  works, 
in,  upon,  or  appertaining  to  such  body  of  lands,  or  for  the  completion  of  the 
reclamation  thereof,  may  present  a  similar  petition  to  that  provided  in  section 
three  thousand  four  hundred  and  forty-six.  And  such  proceedings  shall  there- 
upon be  had  in  respect  to  such  petition  as  are  provided  in  respect  to  other  peti- 
tions for  the  formation  of  reclamation  districts ;  and  if  the  same  be  approved, 
it  shall  be  recorded,  and  the  register  shall  forward  his  statement,  and  by-laws 
shall  be  adopted,  filed,  and  recorded,  and  elections  called  and  held  in  the  same 
manner  as  is  provided  in  other  cases.  Such  districts,  when  formed,  and  the 
board  of  trustees  thereof,  shall  have  all  the  rights,  immunities,  powers,  and 
privileges  of  other  reclamation  districts,  and  the  boards  of  trustees  thereof. 

And  assessments  may  be  mada,  apportioned,  and  collected  for  the  main- 
tenance, protection,  or  repair  of  such  reclamation  works,  or  for  the  comple- 
tion of  such  reclamation,  in  the  like  manner  as  is  provided  for  making, 
apportioning,  and  collecting  assessments  in  case  of  other  reclamation  districts. 

History:     Enacted  March  19,  1889,  Stats,  and  Amdts.  1889,  pp.  336-337; 
amended  February  12,  1903,  Stata.  and  Amdts.  1903,  p.  17. 

§  3493.  ACTION  FOB  DISSOLTJTION  OF  DISTRICT.  An  action  may  be 
brought  by  the  attorney-general,  in  the  name  of  the  people  of  this  state,  upon 
his  own  information  or  upon  the  complaint  of  a  private  party,  for  the  dissolu- 
tion of  a  swamp-land  or  reclamation  district  for  a  nonuser  of  its  corporate 
powers.  In  such  action  the  complaint  and  summons  may  be  served  personally 
upon  a  majority  of  the  trustees  of  such  district,  or  upon  the  president  of  the 
board  of  trustees.  If  two  or  more  districts  have  been  formed  to  include  all  or 
a  portion  of  the  same  lands,  they  may  all  be  joined  in  the  same  action. 

[Date  of  hearings — ^Notice.]  In  any  such  action,  when  service  of  summons 
has  been  made  upon  the  defendant  or  defendants,  and  the  defendant  or 
defendants  have  appeared  or  default  been  entered,  the  court,  upon  the  appli- 
cation of  any  of  the  parties,  shall  thereupon  enter  an  order  fixing  a  day  for 
hearing,  which  shall  not  be  less  than  twenty-five  days  from  the  date  of  the 
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order,  and  shall,  also,  enter  an  order  directing  notice  by  publication  to  be  given 
by  the  clerk  to  all  persons  interested  in  said  district  or  districts,  either  as 
owner  or  owners  of  land  in  said  district  or  districts,  or  creditors  of  said  dis- 
trict or  districts,  or  otherwise,  requiring  them  to  be  and  appear  on  the  day 
fixed  for  the  hearing  of  said  cause,  if  any  they  have,  why  the  district  or  dis- 
tricts named  in  the  complaint,  as  defendant  or  defendants,  should  not  be  dis- 
solved. The  court  shall  order  the  notice  to  be  served  by  publication  in  some 
newspaper  of  general  circulation  published  in  the  county  where  the  district  or 
districts  are  situated,  for  a  period  of  not  less  than  twenty  days.  On  the  day 
fixed  for  a  hearing,  or  some  later  date  to  which  the  cause  may  be  continued, 
the  court  may  proceed  with  the  hearing,  due  proof  having  been  first  made  of 
the  service  of  the  notice  by  publication  for  the  length  of  time  required  by 
the  order. 

[Who  may  answer.]  Any  person  interested  in  the  district  or  districts  that 
is  defendant  or  defendants  shall  upon  showing  his  interest,  be  allowed  to  file 
an  answer  or  objections  to  the  dissolutions  of  the  defendant  or  defendants,  and 
shall  from  the  filing  of  said  answer  or  objections  become  a  party  defendant, 
and  be  entitled  to  all  the  rights  of  a  defendant  in  any  civil  action. 

Any  vacancy  in  the  board  of  trustees  heretofore  or  hereafter  caused  by 
resignation,  death,  removal  from  the  state,  or  otherwise,  may  be  filled  by  the 
board  of  supervisors  of  the  county  in  which  the  district  is  situated  upon  the 
application  of  any  person  or  persons  owning  land  in  the  district.  The  appoint- 
ment of  a  trustee  or  trustees  to  fill  a  vacancy  or  vacancies  shall  not  operate  to 
destroy  or  remove  any  cause  of  action  existing  before  such  appointment  or 
appointments  were  made,  against  the  corporation  or  district  for  nonuser  of 
its  corporate  powers;  provided,  suit  be  commenced  within  one  year  after  the 
passage  of  this  act. 

[Finding— What  shall  contain.]  If  upon  the  trial  of  any  such  action  it  be 
determined  by  the  court: 

1.  That  trustees  have  not  been  elected  for  said  corporation  within  five  years 
prior  to  the  passage  of  this  act; 

2.  That  the  trustees  have  not  within  five  years,  prior  to  the  passage  of  this 
act  exercised  any  of  the  powers  of  a  corporation,  or  performed  any  of  the 
duties  of  trustees ; 

3.  That  the  corporation  is  not  in  debt,  or  if  in  debt,  that  all  claims  are  barred 
by  the  statute  of  limitations,  the  court  shall  then  enter  a  decree  dissolving  the 
corporation,  or  make  such  further  order  as  may  be  deemed  necessary  to  pro- 
tect the  rights  of  all  parties  interested. 

History:     Enacted  March  19,  1889,  Stats,  and  Amdta.  1889,  pp.  335-336; 
amended  April  27,  1897,  Stats,  and  Amdts.  1897,  pp.  193-194. 

J.  Acts  or  misconduct  of  officers.  minate  corporate   existence   of  reclamation 

2.  Failure  of  officers  to  act  as  corporation.  district. — Swamp   Land   Dlst.    vs.   Sliver,   98 

3.  Impracticability  of  plans  of  reclamation.  Cal.  61,  54,  82  Pac.  Rep.  866. 

4.  ImpUed  repeal  of  act  of  1861.  ^    impracticability    of    presbnt 

1.  A<7r9  OR  MISCOBTDIJCT  OF  ITS  OF-  PLAN  OR  AIVY  PLAN  OF  RECLAMATION 
PICERS  Will  not  authorize  dissolution  of  of  land  within  district  will  not  Justify  dis- 
publlo  corporation  by  judgrment  of  for-  solution  of  reclamation  district,  that  not 
feiture. — People  vs.  Reclamation  District,  bein^  Judicial  question. — People  vs.  Recla- 
S3   Cal.    346.    848.  mation  Dist..  63  Cal.  346,  848. 

2,  FAILURES  OF  OFFICERS  TO  ACT  AS  4.  IMPLIED  REPEAL  OF  ACT  OF  1881 
CORPORATION  OR  NONUSER  will  not  ter-  by    change    of    policy    of    legislature    aa    to 
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flTOvernment  and  control  of  reclamation  dia-  vs.  Reclamation  Dlst.,  130  CaL  607,  €u,  63 
trlct  terminated  existence  of  district  or-  Pac.  Rep.  27.  See  People  va  Reclamation 
ffanized  thereunder. — People  ex  rel.  Thisby      Dist..  117  Cal.  114,  117,  48  Pac  Rep.  1016. 

§34931/2-  ACTION  TO  DETERMINE  VAUDITT  OF  ASSESSMENT, 
DUTY  OP  TRUSTEES.  At  any  time  within  one  year  after  the  filing  of  the 
list  mentioned  in  section  three  thousand  four  hundred  and  sixty-two,  the, 
board  of  trustees  of  the  district  may,  in  the  name  of  the  district,  commence 
and  prosecute  an  action  in  the  superior  court  of  the  county  in  which  the  dis- , 
trict  is  situated,  or,  if  the  district  is  situated  in  diflferent  counties,  then  in  the 
superior  court  of  the  county  in  which  the  greater  portion  of  the  district  is 
situated,  to  determine  the  validity  of  the  assessment;  and  in  said  action,  anv 
one  or  more  of  the  owners  of  land  embraced  within  the  district  may,  at  the 
election  of  said  board  of  trustees,  be  made  defendants  in  said  action. 

The  summons  shall  require  the  defendant  or  defendants,  if  more  than  one, 
to  answer  the  complaint  within  ten  days  after  the  service  of  the  summons,  if 
served  within  the  state ; 

[Default.]  And  if  any  one  of  the  defendants  upon  whom  service  of  the 
summons  shall  have  been  made  shall  fail  to  answer  the  complaint  within  the 
time  specified  in  the  summons,  his  default  shall  be  entered  by  the  clerk  of  the 
court,  and  judgment  shall  thereafter  be  given  and  made  against  him,  without 
costs. 

[Duty  of  court.]  In  any  action  prosecuted  under  this  section,  the  court 
shall  decree  the  validity  or  invalidity  of  the  assessment  in  accordance  with 
what  the  court  may  determine  the  facts  to  be. 

[Allegations  in  complaint.]  The  plaintiff  shall  only  be  required  to  allege  in 
its  complaint  that  plaintiff  is  a  swamp-land  or  reclamation  district,  organized 
and  existing  under  the  laws  of  the  state  of  California,  having  a  board  of  trus- 
tees ;  that  the  defendant,  or  defendants,  as  the  case  may  be,  are  the  respective 
owners  of  certain  several  tracts  of  land  situated  in  the  district ;  that  within 
one  year  next  preceding  the  date  of  the  filing  of  the  complaint,  the  sum  of 

$ (naming  the  full  amount  of  the  assessment)  was,  by  commissioners  of 

assessment  duly  authorized  and  empowered  therefor,  legally  assessed  upon 
the  lands  situated  within  the  district^  in  the  manner  required  by  law;  that  the 
list  required  by  section  three  thousand  four  hundred  and  sixty  was  filed  in 

ofl&ce  of  the  county  treasurer  of County  (designating  the  county  in  which 

the  district  is  situated)  on  the day  of , (specifying  the  date  of 

such  filing),  or,  if  the  district  be  situated  in  different  counties,  then  that  the 

original  list  was  filed  with  the  county  treasurer  of County  (designating 

the  county  where  the  petition  was  filed),  and  that  a  copy  of  said  list,  certified 
by  the  said  commissioners  of  assessment,  was  filed  with  the  county  treasurer  of 
each  of  the  other  said  counties  (respectively  designating  the  name  of  each 
county,  and  specifying  the  day  and  date  when  such  copy  of  said  list  was  filed 
with  the  county  treasurer  thereof;  and  that  the  defendant,  or  defendants,  if 
more  than  one,  dispute  and  deny  the  validity  of  said  assessment). 

The  complaint  must  also  separately  describe  the  tract  or  tracts  of  land 
belonging  to  each  of  the  defendants  in  the  action,  designating  the  name  or 
names  of  the  owners  thereof,  respectively;  and  must  state  the  amount  assessed 
upon  and  against  each  of  said  tracts. 
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[Parties  not  made  defendants,  may  become  defendants,  how.]  Any  one  or 
more  persons  owning  land  embraced  within  the  district  who  shall  not  have 
been  made  a  defendant,  or  defendants,  originally,  in  the  action,  may,  at  any 
time  before  the  trial  of  the  action  (and  without  applying  to  the  court  for 
leave),  voluntarily  submit  themselves,  respectively,  to  the  jurisdiction  of  the 
eourt  in  the  action,  by  filing  their  respective  answers  therein,  and  serving 
copies  thereof  upon  the  plaintiff's  attorneys; 

[Judgment  in  such  cases.]  And  the  judgment  thereafter  given  and  made 
in  the  action  shall  be  as  conclusive  and  as  binding  upon  each  of  them,  respect- 
ively, and  their  respective  executors,  administrators,  heirs,  and  assigns,  as  it 
would  have  been  had  they  been  made  defendants  in  the  action  originally,  and 
service  of  the  summons  had  been  duly  made  upon  them  as  original  defendants 
therein.  If  any  defendant  contests  the  validity  of  the  assessment,  he  shall  set 
forth  in  his  answer  wherein  the  assessment  is  illegal,  and  his  answer  must  be 
verified. 

[Proceeding  not  bar  to  action  under  other  provisions  of  code.]  Neither  the 
commencement  nor  the  prosecution  of  an  action  under  the  provisions  of  this 
section  shall  be  a  bar  to  or  prevent  the  commencement  or  the  prosecution  of 
an  action  brought  under  other  provisions  of  the  code  for  the  recovery  of 
money  assessed  upon  the  lands  situated  in  any  reclamation  district;  but  the 
judgment  given  and  made  in  the  action  brought  under  the  provisions  of  this 
section  shall  be  conclusive  between  the  parties  thereto  as  to  the  validity  or 
invalidity  of  the  assessment;  and  all  actions  prosecuted  under  the  provisions 
of  this  section  shall  be  tried  without  unnecessary  delay,  and  shall  have  pre- 
cedence of  all  other  actions,  except  probate  and  criminal  actions. 

History:   Enacted  March  23,  1893,  Stats,  and  Amdts.  1893,  pp.  208-210. 


1.  AppUed,  cited,  construed,  referred  to. 

2.  Constitutional. 

3,4.  Proceedings  not  action  in  personam. 
5.  Owner  is  entitled  to  show  that  his  land 
was    not    assessed    in    proportion    to 
benefit. 

1.  APPLIED,  CITBn,  CONSTRITBD,  RE- 
FERRED TO,  etc.,  in:  Reclamation  Dlst. 
vs.  Sels,  117  Cal.  164,  165,  166.  aub  nom. 
Reclamation  Dlst.  vs.  Runyon,  49  Pac.  Rep. 
181  (construed  and  applied);  Lower  Kingrs 
River   R.    Dlst,   vs.   McCullah.    124    Cal.    176, 

176,  177,   56  Pac   Rep.   887    (construed). 

As  to  action  to  enforce  aMieiismeut«y  see 
ante  |  8466  and  note. 

8.  CONSTITUnONAIj,  though  It  pro- 
vides that  hearinsT  to  determine  validity  of 
assessment  may  take  place  in  advance  of 
an  action  on  assessment. — ^Lower  King's 
River   R.   Dlst   vs.'  McCullah,   124   Cal.   176, 

177,  B9  Pac.  Rep.   887. 

8.  PROCEEDING  NOT  AN  ACTION  IN 
PERSONAM,  and  wnlle  not  in  strictness 
a  proceeding:  in  rem,  it  partakes  rather  of 
latter. — ^Reclamation  Dlst.  vs.  Sels,  117  CaL 


164,  165,  sub  nom.  Reclamation  Dlst.  vs 
Runyon,  49  Pac.  Rep.  131;  Lower  Klngr^ 
River  R.  Dlst.  vs.  McCullah,  124  Cal.  175, 
177,  66  Pac.  Rep.  887. 

4.  It  Is  designed  as  one  of  processes  to 
test  legral  prevention  of  an  assessment  levied 
by  reclamation  district.  —  Lower  Kingrs 
River  R.  Dlst.  vs.  McCullah,  124  CaL  176, 
177,  56  Pac.   Rep.   887. 

6.  OWNER  IS  ENTITLED  TO  SHOW 
THAT  HIS  LAND  lil'AS  NOT  ASSESSED  IN 
PROPORTION  TO  BENEFIT  received,  as 
compared  with  other  lands  In  district,  and 
hence  It  was  error  to  exclude  evidence  that 
his  land  was  wholly  reclaimed,  but  before 
such  reclamation  that  it  was  assessed  for 
more  than  land  similarly  situated  but  un- 
reclaimed, and  that  portions  of  his  land 
used  were  for  roads  and  ditches,  had 
been  assessed  while  lands  of  other  owners 
had  been  used  for  same  purposes  and  had 
been  entirely  relieved  of  assessment. — Re- 
clamation Dlst.  vs.  Sels,  117  Cal.  164,  167, 
sub  nom.  Reclamation  Dlst.  vs.  Runyon,  49 
Pac.  Rep.  131. 
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ARTICLE  IIL 

SCHOOL.  LANDa 

13494.    School  lands;  price;  paTinent^  when      §3499. 
to  be  made.  §  3500. 

S  3495.    Affidavit  on  application  to  purchase, 

T?hat  must  contain.  {  3501. 

§  3496.    Affidavit,   when   applicant   is   a   fe- 
male. S  3502. 

§  3497.    Occupants  protected. 

§3498.    Applications  must  not  be  approved      §3503. 
for  ninety  dajs. 


Contests,  how  determined. 

Applications  for  other  than  uxteeDth 
and  thirtj-sixth  sectiona. 

Affidavit,  when  female  is  an  appli- 
cant. 

Land  warrants  received  in  payment, 
when. 

School  land,  relinquishment  of  sUte 
title,  when. 


§  3494.    SCHOOL  LANDS;  PBICE;  PAYMENT,  WHEN  TO  BE  MADE. 

The  unsold  portion  of  the  five  hundred  thousand  acres  granted  to  the  state  for 
school  purposes,  the  sixteenth  and  thirty-sixth  sections,  and  lands  selected  in 
lieu  thereof,  must  be  sold  at  the  rate  of  one  dollar  and  twenty-five  cents  per 
acre,  in  gold  coin,  payable,  twenty  per  cent  of  the  principal  within  fifty  days 
from  the  date  of  the  certificate  of  location  issued  to  the  purchaser ;  the  balance, 
bearing  interest  at  the  rate  of  seven  per  cent  per  annum,  in  advance,  is  due  and 
payable  within  one  year  after  the  passage  of  any  act  by  the  legislature  requir- 
ing such  payment,  or  before,  if  desired  by  the  purchaser. 

History:   Enacted  March  12,  1872;  amended  April  15,  1880,  Code  Amdta. 
1880  (Pol.  pt.),  p.  58. 

1.  Applied,  cited,  construed,  referred  to. 
2, 3.  Grant   in   prsesenti    of    sixteenth   and 
thirty-sixth  sections. 

4.  Same — 'Title    of    state   to    particular 

sections. 

5.  Grant  of  five  hundred  thousand  acres. 

6.  Same — Time  of  location. 

7.  Same  —  When  selection  of  lands  had 

been  made. 

8.  Same — Title   to    lands    located   under 

school  land  warrant. 
9-12.  Ldeu     lands— Listing     and     certifica- 
tion. 
13.  Same — ^Homestead  on  lieu  lands. 

14,15.  Same— Ratification  of  invalid  selec- 
tion. 

16, 17.  Same  —  Subsequent     cancelation     of 
state  selection. 
18.  Same — Same — Failure  of  applicant  to 
appeal  from  decision  canceling  state 
selection. 

19,20.  Same — ^Until  land  has  been  certified 
over  to  commissioner  of  general  land 
ofSce. 

21, 22.  Same — Until  approved  by  secretary  of 
interior. 

23.  Same — Until  land  has  been  listed  to 

state. 

24.  Estoppel  of  state  to  claim  title. 

25.  Lands  included — Mexican  land  grant. 
•26-29.  Same — Mineral  lands. 

30.  Same — Northwest   quarter   of   section 

thirty. 

31.  Same — Town-site. 
32,  33.  Manner  of  valid  selection  of  lands. 
34-36.  Nature  of  title. 
37-39.  Necessity  of  survey. 

40.  Payment  for  land  purchased. 
41-44.  Same — Failure    of    applicant    to    pay 
within  fifty  days. 


45.  Same — Same — 'Notice   of   issuance  of 

certificate  of  purchase. 

46.  Purpose  of  grant. 

47, 48.  Sale  of  undivided  interest. 

49.  Sale,  when  authorized. 
50,51.  Same — ^Tide-lands. 
52-57.  Title,  confirmation  of. 
58,59.  Same — ^Adverse  rights. 

60.  Same — Same — Lands  included  in  valid 

Mexican  grant. 

61.  Same — Same — Land  included  in  grant 

to  railroad. 

62.  Same — Purchasers  in  good  faith. 

63.  Same — Same — ^Acto  required  by  law  to 

entitle  purchasers  to  certificate. 

64.  Sflme — Same — Error    in    selection  of 

lieu  lands. 

65.  Same — Time  to  prove  purchase. 

66.  Survey  of  public  lands. 

67-70.  Same — Approval   by   surveyor-general 

1.  APPL.IBD,  CITBD,  CONSTRUED,  RE- 
FBRRED  TO,  etc.,  in:  Batchelder  vs.  Wll- 
ley,  64  Cal.  44,  46,  80  Pac.  Rep.  678  (con- 
strued); Mlllldfire  vs.  Hyde,  67  Cal.  5,  «,  7. 
6  Pac.  Rep.  852  (construed);  People  ts. 
Morris,  77  CaL  204,  207,  19  Pac  Rep.  878 
(construed). 

S.  GRANT  OF  SIXTBENTH  AIXD 
THIRTY-SIXTH  SECTIONS  'WAS  GRA5T 
IN  PRiGSENTI  by  act  of  congress  of  1853. 
and  If  at  that  time  there  were  existing  no 
known  minerals  or  exceptions  In  grant,  It 
at  that  moment  became  land  of  state.— 
Saunders  vs.  La  Purlslma  O.  H.  Co.,  Iti 
Cal.   169,   162.  57  Pac   Rep.   656. 

8.  And  congrress,  after  passage  of  such 
act,  had  no  power  to  impair  grant  or  pre* 
vent  title  to  those  sections  from  vesting  in 
state  upon  their  beins  surveyed,  and  hence 
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act  of  congress  of  May  SO,  1882,  did  not 
have  effect  to  extend  rlgrht  of  pre-emption 
to  such  sections. — Sherman  vs.  Buick,  46 
Cal.    €56.    669. 

4,  Title  of  the  atate  to  particular  alz- 
teeattli  and  thirty-sixth  Bectlon*  of  each 
tOTrnshlp  became  vested  as  fast  as  town- 
ships In  which  such  sections  were  located 
were  surveyed  and  sectionlzed.  —  Higrsrins 
vs.  Houghton,  25  Cal.  252,  256;  Sherman  vs. 
Buick.  45  Cal.  656,  669.  See  Finney  vs. 
Bers^er,  50  Cal.  248,  249;  Bullock  vs.  Rouse, 
-81  Cal.   590,  594.  22  Pac  Hep.  919. 

5.  CRANT  OF  500,000  ACRES   OF  LAlfD 

to  state  vested  in  state  at  its  admission  a 
vested  and  present  interest  in  such  land 
with  right  to  select  any  lands  except  such 
as  'were  reserved  from  sale  by  law  of  con- 
gress or  proclamation  of  president. — Doll 
vs.  Meador,  16  Cal.  295,  815;  Van  Valken- 
bnrg  vs.  McCloud,  21  Cal.  830,  385;  Terry 
vs.  Megerle,  24  Cal.  609,  624,  85  Am.  Dec. 
84;  Megerle  vs.  Ashe,  27  Cal.  822,  828,  87 
Am.  I>ec.  76. 

6.  TlBte  of  loeatton  is  as'  essential  as 
manner  of  location,  and  hence,  where  it  Is 
proved  that  it  shall  be  selected  according 
to  legal  subdivisions,  a  selection  made  be- 
fore land  has  been  sectionized  is  unauthor- 
ized.— Terry  vs.  Megerle,  24  Cal.  609,  624, 
95  Am.  Dec.  84,  oTerrallnir  Doll  vs.  Meador, 
16    Cal.    295. 

7.  THieB  selection  of  lands  had  been 
-made  under  600,000-acre  grant,  perfect  and 
absolute  title  vested  in  state,  which  passed 
by  state  patent. — Bludworth  vs.  Lake,  88 
Cal.  255,  262.  See  Megerle  vs.  Ashe,  83 
Cal.  74. 

8.  Title  to  land  located  vnder  school 
land  warrant  does  not  pass  from  United 
States  to  state  until  lands  are  certified 
over  to  state  by  commissioner  of  land  offlee. 
^Collins  vs.   Bartlett,   44   Cal.   371,   882. 

ft.  LIEU  LANDS. — Listing  and  certlflca« 
tion  of  lien  lands  by  United  States  to  state, 
passes  title  of  United  States. — Crane  vs. 
Carr.  59  Cal.  108,  104;  Pratt  vs.  Crane,  68 
■Cal.  533,  following  Huff  vs.  Doyle,  93  U.  a 
558^,  bk.  23  L.  ed.  975;  Howell  vs.  Slauson, 
83  Cal.  539.  545,  23  Pac.  Rep.  692;  Shenan- 
-doah  M.  &  M.  Co.  vs.  Morgan,  106  Cal.  409, 
416.  39  Pac.   Rep.   802. 

10.  As  effectually  as  a  patent  would 
have  done,  and  title  so  transferred  related 
back  to  date  when  selection  was  made  and 
Teported  to  local  land  office. — ^Howell  vs. 
Slauson.  83  Cal.  539.  545,  28  Pac.  Rep.  692; 
Shenandoah  M.  &  M.  Co.  vs.  Morgan.  106 
Cal.  409.  416.   89  Pac.  Rep.  803. 

11.  Lieu  lands  listed  to  state  by  com- 
missioner of  general  land  office  In  place  of 
school  section  including  confirmed  Mexican 
grant.  Is  not  transferred  to  state  by  such 
act  where  list  was  made  before  final  sur- 
vey of  such  grant,  so  as  to  determine 
whether  such  school  section  was  lost  to 
state. — Rosecrans  va  Douglass,  52  Cal.  213, 
116. 

12.  Finding  that  land  was  duly  located 


by  state  locating  agent  for  benefit  of  state 
at  the  United  States  land  office,  with  con- 
sent of  register  and  receiver,  and  that  such 
location  appears  in  their  official  books,  is 
sufficient  consent  on  part  of  United  States 
to  render  location  valid. — Rush  vs.  Casey, 
89  Cal.   839,   344. 

IS.  Homestead  lllcd  on  ilea  lands,  made 
after  listing  of  such  lands  to  state,  is  in- 
valid.— Howell  vs.  Slauson.  88  Cal.  539,  645, 
23  Pac.  Rep.  692. 

X4.     Ratlflcatton     of    invalid     selection. — 

Act  of  congress  approved  March  1,  1877  (19 
IT.  S.  Stats,  p.  267),  was  full  and  complete 
ratification  by  congress  according  to  Its 
terms  for  list  of  indemnity  school  selection 
which  had  before  that  time  been  certified  to 
state  of  California,  no  'matter  how  defect- 
ive or  insufficient  such  school  certificates 
might  originally  have  been  if  lands  in- 
cluded in  list  were  not  of  character  of  any 
of  those  mentioned  in  f  4,  if  they  had  not 
been  taken  up  in  good  faith  prior  to  date 
of  certificate. — People  ex  rel.  Sadie  vs. 
Noyo  L.  Co.,  99  Cal.  466,  460,  34  Pac.  Rep. 
96;  Duran  vs.  Martin,  120  U.  S.  866,  872,  bk. 
30  Im  ed.  676,  7  Sup.  Ct.  Rep.  587,  afllrmlng 
Martin  vs.  Duran,  63  Cal.  39;  Cucamonga 
F.  L.  Coi  vs.  Moir,  83  Cal.  101,  104,  22  Paa 
Rep.    66,    23   Id.    359. 

15.  Ratification  by  United  States  of  list- 
ing of  indemnity  school  selection  is  equiv- 
alent to  grant  of  those  lands  to  state,  as  of 
date  of  listing,  February  15,  1870,  and 
hence  such  title  was  within  effect  of  cur- 
ative act  of  March  24,  1870. — People  ex  rel. 
Badie  vs.  Noyo.  99  Cal.  466,  461,  34  Pac.  Rep. 
96,  overruling  Cucamonga  F.  L.  Co.  vs.  Moir, 
88  Cal.  101,  106.  22  Pac.  Rep.  65,  23  Pac.  Rep. 
896. 

16.  Snbseanent  cancelation  of  state  selec« 
tlon  of  land,  and  listing  of  same  by  com- 
missioner of  general  land  office,  did  not  de- 
prive state  of  title  where  made  thirteen 
years  after  transfer  of  title  by  such  listing. 
— Howell  vs.  Slauson,  83  Cal.  539,  545,  23 
Pac.  Rep.  692.  See  Tubbs  vs.  Wilholt,  73 
Cal.  61,   14  Pac.  Rep.  861. 

17.  Withdrawal  of  lieu  land  after  con- 
firmation by  act  of  congress  March  1,  1877, 
and  patent  to  another  was  invalid,  though 
such  selection  was  In  lieu  of  lands  which 
was  afterwards  found  not  wholly  included 
in  private  grant. — Cucamonga  F.  L.  Co.  vs. 
Moir,  83  Cal.  101,  104,  22  Pac.  Rep.  55,  23 
Id.    359. 

18.  Same. — Failure  of  applicant  to  pur- 
chase lieu  lands,  to  appeal  front  decision 
canceling  atate  selection  of  that  land,  or 
to  contest  homestead  entry  on  such  land 
made  after  such  cancelation,  will  bar 
his  rights  to  have  such  homestead  entry- 
men  declared  to  hold  title  in  trust  for  him. 
— Roberts  vs.  Gebhart,  104  Cal.  67,  72,  37 
Pac.  Rep.  782. 

10.  Until  land  has  been  certified  over  by 
commissioner  of  general  land  office  title  to 
lands  selected  by  state  does  not  pass  to  It. 
— Hodapp  vs.  Sharp,  40  Cal.  69,  78;  Chant  vs. 
Reynolds,  49  Cal.  213,  217. 
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20.  Liand  selected  under  gremt  of  eon- 
gresB  for  use  of  seminary  which  has  not 
been  certified  over  to  state  by  commissioner 
of  sreneral  land  office  will  not  become  prop- 
erty of  state  under  act  of  congress  of  July 
23,  1866,  to  quiet  land  titles  in  California. — 
Buhne  vs.  Chism,  48  Cal.  467,  471. 

21.  Until  approved  by  secretary  of  tn- 
terlor,  selection  of  lieu  lands,  made  by  state, 
did  not  srive  it  any  legul  or  equitable  rierht 
to  land  described. — ^Roberts  vs.  Oebhart,  104 
Cal.  67,  70,  87  Pac.  Rep.  782;  Allen  vs.  Pedro, 
136  Cal.  1,  2,  68  Pac  Rep.  99.  See  Buhne 
vs.  Chlsm,   48^  Cal.   467,   471. 

22.  Approval  of  secretary  of  Interior  Is 
essential  to  valid  selection  and  location  of 
land  by  state  under  errant  for  use  of  sem- 
inary of  learningr.-«-Buhne  vs.  Chism,  48 
Cal.  467,  471. 

23.  Until    land   has   been   listed  to  state 

by  United  States,  title  to  lieu  lands  does 
not  vest  in  it,  and  hence  state  cannot  con- 
vey title  thereto  until  such  time. — Churchill 
vs.  Anderson,  68  CaL  212,  218. 

24.  BSTOPPBIi  OF  9TATB  TO  CLAIM 
TITLES* — Selection  of  lieu  lands  does  not 
overcome  prima  facie  title  of  state  to  lands 
included  in  sixteenth  section,  and  on  part 
of  mere  trespasser,  state  is  not  estopped  to 
claim  such  sixteenth  section. — Fiffff  vs. 
Handley,  62  Cal.  244,  246. 

28,  LANDS  nrCLUDBD — ^Mexican  land 
grunts — Under  act  of  congrress,  March  8, 
1858,  srantlngr  sixteenth  and  thirty-sixth 
sections  for  school  purposes,  state  did  not 
acquire  title  to  such  sections  which  were 
Included  in  Mexican  land  grant — MIddleton 
vs.  Low,  80  Cal.  696,  604. 

26.  Mineral  lands  were  not  Included  In 
grant  of  sixteenth  and  thirty-sixth  sections 
of  public  lands  by  act  of  March  8,  1858. — 
Wedekind  vs.  Craig,  56  Cal.  642,  645;  Her- 
mocllla  vs.  Hubbell,  89  Cal.  6,  8,  22  Pac 
Rep.  611,  followlnif  Ivanhoe  Min.  Co.  vs. 
Keystone  Con.  MIn.  Co.,  102  U.  S.  167,  bk. 
26  L.  ed.  126,  disapproving  Higgins  VO. 
Houghton,   26  CaL   252. 

27.  Act  of  May  8,  1852,  makes  no  reser- 
vation of  mineral  lands,  and  hence  school 
land  warrants  may  be  located  on  mineral 
lands  of  state. — ^Nims  vs.  Johnson,  7  Cal. 
110,  118. 

28.  Where  lands  were  known  to  be  of 
mineral  character  at  time  of  grant  of  school 
lands  under  act  of  congress  of  1858,  title 
did  not  pass  to  state,  and  hence  it  was 
Immaterial  whether  such  lands  afterwards 
became  valueless  for  mineral  purposes. — 
Hermocllla  vs.  Hubbell,  89  CaL  6,  10,  22 
Pac.   Rep.   611. 

29.  Patent  of  thirty-sixth  section  to 
state  as  school  land  made  after  survey  and 
plat  designated  it  as  agricultural  land, 
withdrawal  for  number  of  years  to  permit 
determination  of  its  character,  whether 
aerricultural  or  mineral,  is  conclusive  that 
such  land  is  not  within  exceptions  of 
errant  of  school  land  to  state,  and  it  must 
be  shown  thereafter  that  such  land  was  in 
fact  mineral  land. — Saunders  vs.  La  Purisi- 


ma  O.  M.  Co.,  126  Cal.  159,  162,  57  Pac.  Rep. 
666. 

80.  Northwest  qnnrtcr  of  section  tUity, 

not  being  portion  of  sixteenth  or  thirty- 
sixth  section,  is  included  in  lands  sec- 
tioned in  this  section. — ^Millldge  vs.  Hyde, 
67  Cal.  6,  7,  6  Pac.  Rep.  862. 

81.  Town-site  may  be  located  under  actf 
of  legislature  authorizing  sale  of  500,000- 
acre  srant,  it  not  being  exempt  from  sale 
under  act  of  congrress. — ^Doll  vs.  Header, 
16   CaL   296,   322. 

82.  MANNER  OF  VALID  SEILECTIOIf  OP 
LANDS  under  600,000-acre  grrant  can  only 
be  that  prescribed  by  legislature  of  state, 
officers  of  land  department  of  general  goT- 
ernment  having  no  authority  to  determine 
regularity  and  sufficiency  of  selection.— 
Hastings  vs.  Jackson,  46  CaL  234.  244. 

38.  Determination  of  land  department, 
under  act  of  congress  July  23,  1866,  as  to 
whether  state  had  selected  land  In  contro- 
versy in  part  satisfaction  of  any  grant  to 
stcte,  whether  state  had  disposed  of  land 
to  purchaser  in  grood  faith  under  her  laws, 
whether  land  was  within  any  of  exceptions 
by  which  lands  are  reserved  from  validat- 
ing: effect  of  act,  and  whether  defendant 
had  proved  up  his  claim  before  register 
and  receiver  as  required  by  such  act,  is 
conc.usive  as  against  United  States  and 
any  o^her  person  who  subsequently  had  to 
acquire  title  from  state. — Wilkinson  vt. 
Merrill,  62  CaL  424,  426. 

84.  nature:  of  title:.— Location  of 
land  under  600.000-acre  ^rant  by  warrant 
which  purchaser  had  paid  for  vested  title 
in  state  but  without  any  beneficial  interest^ 
but  only  in  trust  for  purchaser  until  patent 
should  issue. — Bludworth  vs.  Lake,  33  Cal. 
255,  262.  See  People  vs.  Shearer.  30  CaL 
645,   648. 

35.  State,  by  conformity  act  of  congress 
July  23,  1866,  held  title  to  lands  vested  In 
her  by  such  act,  in  trust  for  purchasers 
mentioned,  and  cannot  dispose  of  it  to 
others. — McNee  vs.  Donahue,  76  CaL  499, 
606,  18  Pac  Rep.  488. 

86.  Where  title  to  land  Included  in  500.- 
000-acre  grant  was  In  state  to  be  acquired 
by  location  of  land  warrants  for  which 
state  received  applicant's  money,  the  title 
required  by  state  was  for  benefit  of  peti- 
tioner and  state  is  estopped  from  denying* 
it  —  Laugenour  vs.  Shanklin,  67  Cal.  70, 
76. 

S7.  NBCESSrrr  of  SURVE:T<— selection 
of  lands  under  600,000-acre  ffrant  made  be- 
fore such  lands  had  been  surveyed  is  in- 
valid.—Smith  vs.  Athern.  84  Cal.  606,  512: 
Hastings  vs.  Devlin.  40  CaL  868,  363:  Collins 
vs.  Bartlett,  44  Cal.  371.  380;  Hastings  vs. 
Jackson,  46  Cal.  234.  244;  Chant  va  Rey- 
nolds, 49  CaL  213,  217. 

OverraliniTt  Van  Valkenburg-  vs.  McCloud. 
21  CaL  830,  337.  See  Nims  vs.  Palmer,  t 
CaL  8,  18;  Nims  vs.  Johnson,  7  CaL  110,  111; 
Doll  vs.  Meador,  16  Cal.  296. 

88.  Selection  of  lieu  lands  prior  to  sur- 
vey by  United  States  is  void. — Grogan  ▼& 
Knight,  27  CaL  615,  620;  Hlddleton  vs.  Low» 
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30  Cal.  Bd«,  604;  Central  Pac.  R.  Co.  va. 
Robinson,  49  Cal.   446,   448. 

39.  Title  to  school  lands  under  act  of 
1853  as  to  any  particular  tract  of  land,  was 
not  acquired  until  survey  of  land  had  been 
made  under  authority  of  congress,  and 
hence  state  had  no  power  to  confer  on 
purchaser  any  title  to  such  land. — Bullock 
vs.  Rouse,  81  Cal.  690,  694,  22  Pac.  Rep.  919. 
See  Rooker  vs.  Johnston,  49  Cal.  8,  6. 

As  to  location  of  vnsarreyed  lands^  see 
note  87  Am.  Dec.  80. 

As  to  selectloB  by  state  of  unsnrreyed 
laads  under  conffressional  srant^  see  85 
Am.  Dec.  93. 

40.  PAYMENT  FOR  LAND  PURCHASED 
under  this  section  cannot  be  made  in  two 
dollar  per  acre  land  warrants. — People  vs. 
Morris,  77  Cal.  204.  207.  19  Pac.  Rep.  378. 

41.  Failure  of  appUcant  to  pay  20  per 
cent    of    parohase    price    within    fifty    days 

from  date  of  certificate,  under  act  of 
March  28,  1868,  will  be  considered  an  aban- 
donment of  such  application,  and  hence 
county  treasurer  is  Justified  in  refusing:  to 
receive  such  payment  after  expiration  of 
such  time,  and  surveyor- greneral  is  author- 
ized to  sell  such  land  to  another  applicant. 
— Eckart  vs.  Campbell.  89  Cal.   266,  260. 

42.  Such  failure  is  conclusive  evidence 
of  abandonment  of  application  and  forfeits 
applicant's  rigrhts. — People  ex  rel.  Lynch  vs. 
Marts.  74  Cal.  110,  111,  15  Pac  Rep.  449. 

43.  Such  failure  does  not  render  certi- 
iicate  of  purchase  void,  and  such  delin- 
quency Is  cured  by  act  of  March  27.  1872. 
validating:  certificates  of  purchase,  and 
giving:  holder  rig:ht  to  demand  patent  on 
full  payment. — Rowell  vs.  Perkins.  66  Cal. 
219,  225. 

44.  Section  applies  to  all  applications  for 
purchase  of  state  land  whether  contest 
arises  or  not.  and  hence,  where,  after  con- 
test has  been  decided  and  certificate  issued, 
failure  to  pay  amount  specified  within  fifty 
days  forfeits  such  application. — Batchelder 
vs.  Wllley,  64  Cal.  44,  46,  80  Pac.  Rep.  673. 

48.  Same. — Notice  of  issnanee  of  certifi- 
cate of  pnrcliaMe  to  successful  contestant  is 
not  required,  and  fact  that  notice  was  not 
directed  to  such  contestant's  post-ofilce,  is 
immaterial. — ^Batchelder  vs.  Wllley,  64  Cal. 
44,  46,  30  Pac.  Rep.  573. 

46.  PURPOSB  OF  GRANT. — School  lands 
Were  not  g:ranted  for  support  of  publio 
schools  in  township  in  which  they  were 
situated  but  for  benefit  of  public  school 
system  of  state,  and  hence  leg:islature  had 
power  to  require  money  received  there- 
from to  be  paid  into  state  treasury  Instead 
of  Into  township  treasury. — ^Wyman  vs. 
Banvard,    22    Cal.    624,    580. 

47.  SAI.E:    OF    UNDIVIDED     INTEREST 

in  state  lands,  and  hence  where  certificate 
^t  purchase  was  annulled  as  to  owner  of 
>tn  undivided  interest,  application  of  other 
owner  of  other  undivided  interest  must  fall 
also. — Iieet  vs.  Black.  50  Cal.  84,  86. 

48.  Purchase  by  two  parties  of  separate 
Portions  of  land  held  under  void  location  of 

Pol.  C— 64 


school  land  warrants  does  not  render  one 
of  them  who  procures  title  from  United 
States  trustee  for  other. — Collins  vs.  Bart- 
lett,  44  Cal.  371,  380. 

4ft.  SALE — ^Wben  authorised. — If  there  is 
no  law  authorizing:  sale  of  lands,  no  matter 
what  their  character  may  be,  sale  of  such 
lands  by  ofl^cers  of  land  department  is 
without  authority  and  void. — Klauber  vs. 
Hie:g:ins,  117  Cal.  451.  458,  49  Pac.  Rep. 
466. 

SO.  Tlde-lamds.  —  School  land  warrants 
issued  under  act  of  1852  authorizing:  sale 
of  500,000-acre  grant  does  not  authorize 
location  of  school  land  warrants  on  tide- 
lands. — Parish  vs.  Coon,  40  Cal.   83.  47. 

61.  Failure  of  state  to  return  money 
paid  for  school  land  warrants  which  were 
located  on  tide-lands  does  not  estop  it  from 
asserting:  title  to  such  lands. — Parish  vs. 
Coon,  40  Cal.  83.  50. 

52.  TITLE  —  Confirmation  of. — ^Act  of 
cong:ress  July  23.  1866,  to  quiet  land  titles 
in  state  of  California,  operated  as  grant  In 
praBsenti,  and  hence  amounts  to  conveyance 
of  title  of  lands  covered  thereby  to  state, 
and  it  makes  no  difference  that  state  ofllcers 
were  required  to  notify  register  of  United 
States  land  office  of  selections  when  same 
had  not  already  been  done  where  such 
notice  had  been  given  prior  to  passage  of 
act — ^McNee  vs.  Donahue.  76  Cal.  499,  502, 
18  Pac.  Rep.  438. 

53.  Nor  does  it  make  any  difference  that 
commissioners  of  general  land  office  are 
directed  to  certify  such  lands  over  to  state. 
— ^McNee  vs.  Donahue,  76  Cal.  499.  502,  18 
Pac  Rep.  438. 

64.  Giving  of  second  notice  of  selection, 
after  passage  of  act  of  congress  July  23, 
1866,  did  not  affect  validity  of  first  notice. — 
McNee  vs.  Donahue.  76  Cal.  499.  502.  18  Pac. 
Rep.  438. 

55.  Application  to  purchase  lieu  lands, 
made  before  such  land  was  surveyed  by 
United  States,  was  valid  by  act  of  congress 
July  23.  1866,  and  on  listing  of  lands  to 
state  and  issuance  of  stale  patent  therefor, 
title  vested  in  applicant. — Tewksbury  vs. 
Derosier.   59   Cal.   100,   102. 

56.  Holder  of  selection  of  state  lands 
made  on  unsurveyed  land  who  has  made 
proper  application  to  prove  up  purchases 
and  claims  after  such  land  has  been  sur- 
veyed as  provided  by  act  of  congress  July 
23.  1866.  is  entitled  to  land,  and  it  is  not 
open  to  pre-emption. — Foscallna  vs.  Doyle. 
47  CaL  437.  440. 

57.  Location  of  school  land  warrants  on 
lands  which  have  been  surveyed,  entitles 
locator  to  patent  from  state  whenever  land 
so  selected  and  located  is  certified  over  to 
state,  and  hence  act  of  congress  July  23. 
1866,  would  not  validate  prior  invalid  loca- 
tion on  same  land. — People  ex  rel.  Hastings 
vs.  Jackson,   62  Cal.   548,  556. 

B8.  Adverse  rights. — Act  of  congress  of 
July  23,  1866.  does  not  extend  to  lands  as 
to  which  adverse  pre-emption  or  homestead 
right  had  at  date  of  Its  passage  been  ao- 
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quired  by  any  settler  under  laws  of  United 
States.— 'Keeran  vs.  Orifflth,  84  Cal.  680,  584; 
Toland  vs.  Mandell,  88  Cal.  80,  41. 

69.  Selection  of  lieu  lands,  made  prior 
to  survey,  but  which  were  properly  listed 
over  to  state,  comes  within  provisions  of  act 
of  congress  of  July  23,  1866,  to  quiet  land 
titles  in  California,  except  as  to  such  lands 
as  were  included  within  srrant  to  railroad 
or  pre-emption  claimant,  and  hence  where 
forty  acres  out  of  one  hundred  and  sixty 
were  not  so  included,  titles  to  such  forty 
acres  were  valid  under  selection  of  one 
hundred  and  sixty. — Mastick  vs.  Cave,  62 
Cal.  67,  71. 

60.  Lands  Included  In  valid  Mexican 
irrant  at  time  of  passagre  of  curative  act 
of  congrress  of  July  23,  1866,  were  not  in- 
cluded in  such  act,  though  subsequent  sur- 
vey of  such  grant  excluded  such  lands,  and 
hence  certifying-  and  listing  of  lands  to 
state  wns  unauthorized  and  void,  and  patent 
from  state  did  not  convey  title. — Huff  vs. 
Doyle,  50  Cal.  16.  22. 

61.  Same.  —  Land  Incladed  In  irrant  to 
railroad  made  before  such  curative  act 
is  not  Included. — Central  Pac.  R.  Co.  vs. 
Robinson,  49  Cal.  446,  448.  See  Mastick  vs. 
Cave,  52  Cal.  67,  71. 

62.  Pnrciiasera  In  veod  faith.  —  Liands 
confirmed  to  state  by  act  of  congress  of 
July  23,  1866,  were  such  as  had  not  only 
been  selected  by  state,  but  had  also  been 
sold  by  it  to  purchasers  in  good  faith  under 
laws  of  state. — Laughlin  vs.  McGarvey,  50 
Cal.  169,  170.  See  Toland  vs.  Mandell,  38 
Cal.   30,   41. 

68.  Same. — Acts  required  by  law  to  en- 
title purchasers  to  certlllcate  of  purchase 
had  been  performed  must  be  shown  to 
establish  good  faith,  and  certificate  of  pur- 
chase must  be  produced  or  its  absence  ac- 
counted for. — ^Laughlin  vs.  McGarvey,  50 
Cal.  169,  171. 

64.  Same.  —  Error  In  selection  of  Hen 
lands  on  part  of  state  officials  will  not 
render   purchaser  thereof   one   not  in  good 


faith  unless  he  is  cog'nizant  of  such  error. 
— Hodapp  vs.   Sharp,   40  CaL   69,  71. 

65.  Time  to  prove  porehaae^ — ^Under  act 
of  consrress  of  July  23,  1866,  to  quiet  title 
to  lands  in  California,  locator  of  land  under 
school  land  warrant  on  unsurveyed  land 
who  fails  to  present  and  prove  up  bis  pur- 
chase within  time  prescribed,  acquires  no 
title.~<:ollins  vs.  Bartlett,   44  CaL  371,  381 

66.  SURVEY  OF  PUBLIC  LAHmS  Is  made 
by  running  and  marking  lines  of  township 
and  section  and  by  marking  corners  of 
township  and  sections  and  quarter-sections, 
and  no  survey  of  any  part  of  township  is 
complete  until  lines  and  corners  about  that 
part  are  run  and  established  as  required  bf 
statute. — Bullock  vs.  Rouse,  81  Cal.  &90. 
694,  22  Pac.  Rep.   919. 

67.  Approval      hy      anrveyor  -  ceaersL— 

Lands  are  not  treated  as  surveyed  under 
public  land  system  of  United  States  until 
township  plat  is  approved  by  surveyor- 
sreneral  and  returned  to  proper  register's 
officer. — Collins  vs.  Bartlett.  44  Cal.  371,  38!. 

68.  Title  to  particular  section  under 
gTSLTit  of  sixteenth  and  thirty-sixth  section 
does  not  vest  in  state  before  plat  of  surrey 
of  township  is  approved  by  United  States 
surveyor-general. — Finney  vs.  Berger.  50 
Cal.  248,  249. 

69.  Surveyed  for  purposes  of  f349S 
means  approval  of  survey  by  United  States 
surveyor-general,  and  not  completion  of 
survey  by  deputy  surveyor  on  ground,  and 
hence  application  made  to  purchase  school 
land  after  survey  by  deputy  surveyor  and 
prior  to  approval  of  such  survey  by  sur* 
veyor-general  was  Invalid. — Medley  rs. 
Robertson.  55  Cal.  896,  398. 

70.  Survey  in  act  of  1868  {52  means 
survey  in  field  and  approval  thereof  by  sur- 
veyor-g-eneral,  and  hence  an  application 
made  after  such  certificate  and  approval, 
but  before  approved  survey  is  filed  vlth 
register  of  land  office,  is  valid. — Oakley  r& 
Stuart,  62  CaL  621,  684. 


§  3495.  AFFIDAVIT  ON  APPLICATION  TO  PURCHASE,  WHAT  MUST 
CONTAIN.  Any  person  desiring  to  purchase  any  portion  not  less  than  the 
smallest  legal  subdivision  of  any  of  the  lands  mentioned  in  section  thirty-four 
hundred  and  ninety-four,  situated  in  any  township  which  has  been  survejed 
by  the  United  States,  must  make  an  affidavit  that  he  is  a  citizen  of  the  United 
States,  or  has  filed  his  intention  to  become  such,  a  resident  of  this  state  of  law- 
ful age,  that  he  desires  to  purchase  such  lands  (describing  the  same  by  legal 
subdivisions)  under  the  provisions  of  this  title ;  that  there  is  no  occupation  of 
such  lands  adverse  to  any  that  he  has,  or  if  there  is  an  adverse  occupation  the 
affidavit  must  show  that  the  township  has  been  sectionized  three  months,  and 
that  the  adverse  occupant  (giving  his  name)  has  been  in  such  occupation  more 
than  sixty  days  since  the  plat  was  filed  in  the  United  States  land  office;  that  he 
desires  to  purchase  the  same  for  his  own  use  and  benefit,  and  for  the  use  or 
benefit,  of  no  other  person  or  persons  whomsoever,  and  that  he  has  made  no 
contract  or  agreement  to  sell  the  same.    The  affidavit  must  also  state  wheth<*r 
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the  land  is  or  is  not  suitable  for  cultivation,  and  if  it  is,  that  the  applicant  is 
an  actual  settler  thereon,  and  that  he  has  not  entered  any  portion  of  any  lands 
mentioned  in  section  thirty-four  hundred  and  ninety-four,  which,  together  with 
that  now  sought  to  be  purchased,  exceeds  three  hundred  and  twenty  acres ;  but 
if  the  land  is  not  suitable  for  cultivation  the  aflSdavit  must  further  state  that 
the  applicant  has  not  entered  any  portion  of  such  lands,  which,  together  with 
that  now  sought  to  be  entered,  exceeds  six  hundred  and  forty  acres.  Lands 
tuisuitable  for  cultivation  may  be  sold  in  quantities  not  exceeding  six  hundred 
and  forty  acres  to  any  one  person,  under  the  restriction  other  than  as  to  actual 
settlement  prescribed  for  the  sale  of  cultivable  lands. 

[Duty  of  surveyor-geno:^]  The  surveyor-general  and  register  of  the  land 
ofiBce  must  make  and  enforce  all  necessary  rules  and  regulations  to  prevent  the 
sale  of  school  lands  suitable  for  cultivation  to  any  person  not  an  actual  settler 
thereon ; 

[What  land  deemed  suitable  for  cultivation.]  Provided,  that  any  smallest 
legal  subdivision  of  school  lands  shall  be  deemed  suitable  for  cultivation  if  any 
part  not  less  than  one  half  of  its  area  will,  without  artificial  irrigation,  but  with 
or  without  the  clearing  of  timber  or  other  growth  therefrom,  by  the  ordinary 
processes  of  tillage,  produce  ordinary  agricultural  crops  in  average  quantity ; 

[Contest  of  right  to  purchase.]  And  provided,  that  any  contest  of  the  appli- 
cant's  right  to  purchase,  arising  from  the  character  of  the  land  as  cultivable 
or  otherwise,  may  be  referred  to  the  superior  court  of  the  proper  county,  as  in 
other  cases  for  determination;  and  provided  further,  that  no  contest  of  the 
applicant's  right  to  purchase,  arising  from  adverse  occupation,  shall  be  main- 
tained, except  by  a  prior  adverse  occupant,  who  shall  have  filed  an  application 
to  purchase  the  land  under  the  provisions  of  this  section,  and  no  occupation  of 
land  by  a  person  other  than  the  applicant  shall  be  an  adverse  occupation  within 
the  meaning  of  this  section,  unless  such  occupation  is  by  a  person  who  is 
entitled  to  purchase  the  same  under  the  provisions  hereof,  and  who  files  his 
application  therefor  within  the  time  prescribed  by  section  thirty-four  hundred 
and  ninety-seven  of  this  code. 

HFstory:  Enacted  March  12,  1872,  founded  upon  §4  Act  April  27,  1863, 
Stats.  1863,  p.  693,  and  Act  March  28,  1868,  State.  1867-8,  p.  507  et  seq.; 
amended  April  28,  1880,  Code  Arndts.  1880  (Pol.  pt.),  p.  109;  March  18, 
1885,  Stats,  and  Amdts.  1884-5,  pp.  207-208;  April  1,  1897,  Stats,  and 
Amdts.   1897,  pp.   450-451. 

1.  Applied,  cited,  construed,  referred  to.  24.  Same— As  to  sectionizing  land. 

2.  Construed  —  All  contestants  must  al-  25.  Same — As  to  suitableness  for  cultiva- 

lege  and  proTe  that  land  was  sur-  tion. 

^'^y«d-  26.  Same— Change  of  statute^ 

8.  Same-;Doe8  not  prohibit  sale  to  one  27.  Same— Time  of  filine. 

Tf  the^and."*'*^*'^  *""  ^""^"^  ^""^  ^»'  ^9.  Amount  purchasable 

4.  Same— Provision  requiring  affidavit  to  ^^'  Same— Agreement    to    enable    one    to 

state  that  adverse  occupant  has  been  procure  more. 

in  occupation  more  than  sixty  days.  ^l*  Application  before  state  had  acquired 

5-7.  Adverse  occupation.  title. 

8-13.  Affidavit  which  does  not  state  requisite  32,  33.  Same — ^Failure  of  pre-emptor  to  com- 

facts.  ply  with  act  of  congress. 

14,15.  Same — As  to  actual  settler.  84.  Same — ^Pre-emptor  in  good  faith. 

16-18.  Same — ^As  to  adverse  occupancy.  35.  Same — Same — Confirmation    of    good 

19,20.  Same — As  to  citizenship.  faith  of  pre-emptor  by  commissioner 

21|22.  Same — As  to  desire  to  purchase  and  of  general  land  office. 

description.  36.  Same — Location  of  land  warrants  aftei 

23.  Same — ^As  to  quantity  applied  for.  pre-emption. 
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87.  Same — ^Location  of  land  warrants,  on 

land  which  had  been  withdrawn. 

88.  Same  —  Relocation    of    certificate    of 

location. 

39-41.  Same — Sale  of  lien  lands  not  author- 
ized until  selection  has  been  ap- 
proved. 

42,43.  Curative  statutes. 

44-4G.  Same  —  Application  failing  to  give 
description  of  land. 

47,48.  Same — Application  for  lands  not  of- 
fered for  sale. 

49.  Same  —  Application     for     nnsnrvejed 

land. 

50.  Same — Application  to  purchase  more 

than  320  acres. 

51.  Same — As   against  applications  made 

subsequent  to  act. 
52, 53.  Same — As  against  other  invalid  appli- 
cations. 
54.  Same — Subsequent  application. 
65.  Same — Time. 

56.  False  statement  in  affidavit. 

57.  Lieu    lands   on   which   there   are  im- 

provements. 

58.  Notice  to  occupant. 
59-62.  Purchaser — Actual   settlers. 
63-65.  Same — Same — ^Actual    settlement. 
66-68.  Same — Same — Prior  applicant. 

69.  Same — Same — Suitable  for  cultivation. 

70.  Same  —  Same  —  Same — -Eighteen     or 

twenty    acres   on    one   hundred    and 
forty. 

71.  Same — Same — Same — Land  more  valu- 

able for  timber. 

72.  Same — Same — Same  —  "Ordinary  agri- 

cultural crops." 

73.  Same— Same  —  Same  —  Production  of 

ordinary  aerricultural  crops  in  aver- 
age quantities. 

74.  Same— 43ame — Same — Question  of  fact. 

75.  Same — One  not  a  citizen  of  the  United 

States. 

1.  APPLIED,  CITED,  COTfSTRUED,  RE- 
FERRED TO,  etc..  In:  Thompson  vs.  Han- 
cock, 51  Cal.  110,  111  (con.strued);  Medley 
vs.  Robertson.  66  Cal.  396,  398  (construed); 
Mlllidgre  vs.  Hyde.  67  Cal.  5,  6,  6  Pac.  Rep. 
852  (referred  to);  Dillon  vs.  Saloude,  68  Cal. 
267,  270,  9  Pac,  Rep.  162  (construed);  Gavltt 
vs.  Mohr,  68  Cal.  606,  607.  508,  511.  10  Pac. 
Rep.  337  (construed  and  applied);  McKen- 
zie  vs.  Brandon,  71  Cal.  209,  211.  12  Pac. 
Rep.  428  (construed  and  applied);  Plummer 
vs.  Woodruff,  72  Cal.  29.  80.  31,  11  Pac.  Rep. 
871,  13  Id.  51  (construed  and  applied);  Har- 
bin vs.  Burffhart,  76  Cal.  119,  120.  18  Pac. 
Rep.  127  (construed  and  applied);  Jacobs 
vs.  Walker,  76  Cal.  175.  177.  18  Pac.  Rep. 
129  (cited);  McKntee  vs.  Cook.  76  Cal.  187, 
188,  189,  18  Pac.  Rep.  258  (referred  to) :  Reeves 
vs.  Hyde.  77  Cal.  397,  398,  19  Pac.  Rep.  685 
(construed);  Peabody  vs.  Prince,  78  Cal. 
611.  516,  21  Pac.  Rep.  128  (construed  and 
applied);  Bode  vs.  Trimmer,  82  Cal.  518, 
517,  23  Pac.  Rep.  187  (construed  and  ap- 
plied); Prentice  vs.  Miller,  82  Cal.  670,  674, 
23  Pac.  Rep.  189  (construed  and  applied); 
Trimmer  vs.  Bode,  82  Cal.  647,  650,  22  Pac. 
Rep.  136  (applied);  Jacobs  vs.  Walker.  90 
Cal.  43,  44.  47,  27  Pac.  Rep.  48  (construed); 
Fairbanks   vs.    Lampkin,    101   Cal.    620.   621. 


522,  36  Pac.  Rep.  6  (construed);  Albert  vs. 
Hobler,  111  Cal.  398,  400.  48  Pac  Rep.  1104 
(construed);  Wrinkle  vs.  Wright,  136  Cal. 
491.  495.  69  Pac.  Rep.  148  (referred  to); 
Youle  vs.  Thomas  (Cal.  Apr.  6.  1905),  80 
Pac.  Rep.  714,  716   (cited). 

&  CONSTRUED.— All  c*»te«tuit«  wamat 
allege  and  prove  that  la»d  applied  far  was 
•arreyed  by  United  States  at  time  they 
severally  sougrht  to  purchase  It — Prentice 
vs.  Miller.  82  Cal.  670.  672,  23  Pac.  Rep.  1S9. 

8.  Doea  not  prohibit  aale  to  oae  who  has 
contracted  to  con-vey  part  of  land  so  ac- 
quired to  another  of  a  portion  of  sixteenth 
or  thirty-sixth  sections  belonsringr  to  state. 
— Thompson   vs.   Hancock.   61   Cal.   110,  IIL 

4.  ProTlaion  rcqalrlBK  aHldavtt  to  state 
that  ad-verae  occnpant  haa  bcca  In  oceepa- 
tlon  more  than  alxty  daya  since  plat  was 
filed  in  United  States  land  office  was  In- 
tended to  insure  protection  given  to  occu- 
pants by  f  8497  and  to  allow  them  an  op- 
portunity to  present  any  rights  they  mar 
have. — ^Plummer  vs.  Woodruff,  72  Cal.  2J, 
30,  11   Pac.  Rep.   871,  13   Id.   51. 

5.  Occnpation,  as  used  in  this  section.  Is 
equivalent  to  actual  possession  and  does  not 
require  that  occupant  must  be  an  actual 
settler  on  land  or  In  such  position  as  would 
entitle  him  to  purchase  from  state,  and 
hence  where  affidavit  stated  that  there  was 
no  adverse  occupation  of  land  and  It  ap- 
peared that  defendant  had  Inclosed  portion 
of  it  and  farmed  it,  such  affidavit  was  not 
sufficient  and  did  not  entitle  him  to  pur- 
chase.— McKenzIe  vs.  Brandon.  71  Cal.  !0J, 
211.  12  Pac.  Rep.  428;  Mosely  vs.  Torrence, 

71  Cal.  318.  821.  12  Pac.  Rep.  430. 

6.  Adverse  occupation  is  shown  by  fact 
that  applicant  for  land  has  inclosed  larire 
portion  of  it  and  haa  on  it  cabin  and  corral 
and  uses  it  as  pasture,  and  has  made  appli- 
cation to  purchase. — ^Plummer  vs.  Woodruff, 

72  Cal.  29.  30.  11  Pac.  Rep.  871.  18  Id.  51. 

7.  Where  an  applicant  for  purchase  of 
land  sent  men  upon  land  to  build  house 
for  him  he  was  in  adverse  occupancy  of 
land  within  meaning*  of  this  section. — ^Har- 
bin vs.  Buryhart,  76  Cal.  119.  120,  18  Pat 
Rep.  127. 

8.  AFFIDAVIT  FOR  PURCHASE  OF 
8CHOOI.  LANDS  ^WHICH  DOBS  NOT 
state:  REIIVISITB  FACTS  does  not  en- 
title applicant  to  purchase. — ^Millldsr®  ▼«■ 
Hyde,  67  Cal.  B,  7.  6  Pac.  Rep.  852.  See 
Woods  vs.  Sawtelle.  46  Cal.  389.  391;  Harbin 
vs.  Burgrhart,  76  Cal.  119.  121.  18  Pac.  Rep- 
127;  McEntee  vs.  Cook,  76  Cal.  187,  IW. 
18  Pac.  Rep.  258. 

9.  Affidavit  to  purchase  land  must  state, 
and  state  truly,  all  facts  required  to  be 
stated,  therein. — McKenzle  vs.  Brandon,  71 
Cal.  209,  211,  12  Pac.  Rep.  428;  Jacobs  n. 
Walker,  90  Cal.   43.  46,  27  Pac  Rep.  4t 

10.  Application  to  purchase  lands  of 
state  must  conform  to  statute,  or  It  wlU 
be  invalid. — ^Woods  vs.  Sawtelle,  4«  Ctl 
389,  391. 

11.  Statutes  of  this  kind  confer  rifbts 
upon  particular  class  of  persons  by  reasofl 
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of  their  possessing'  some  special  qualifica- 
tion or  status,  and  one  who  desires  to  ob- 
tain benefit  or  advantases  thereby  accruing^ 
must  show  himself  as  belonging:  to  class 
deslfirnated  or  qualifications  prescribed  or 
status  mentioned  as  basis  of  right — Lee 
Doon  vs.  Tesh,  68  Cal.  48,  46,  6  Pac.  Rep. 
97,  8  Id.  621;  Bode  vs.  Trimmer,  82  CaL 
513,  617,  23  Pac.  Rep.  187. 

IS.  Failure  of  applicant  to  purchase 
lands  under  act  of  April  27,  1863,  to  file 
an  aflldavit  prescribed  by  99  28,  29  of  act 
indorsed  on  description  of  land  in  ofilce  of 
county  recorder,  renders  his  application  in- 
valid.— Hogan  vs.  Winslow,  45  Cal.  588, 
590. 

IS.  Applicant  to  purchase  sections  twenty 
and  twenty-nine  must  file  an  aflldavlt  in 
compliance  with  9  8500  post  as  it  existed 
prior  to  amendment — ^McEntee  ts.  Cook,  76 
CaL  187,  189.  18  Pac.  Rep.  258. 

14.  As  to  actual  settler* — ^As  amended  In 
1880.  requiring  affidavit  of  applicant  to  state 
that  he  is  an  actual  settler  thereof,  is  not 
retroactive,  and  hence  an  aflldavlt  made 
before  1S80  is  sufiicient  without  such  state- 
ment— Dillon  vs.  Saloude,  68  Cal.  267,  270. 
9  Paa  Rep.  162.  See  Davidson  vs.  Cuca- 
monga  F.  Lu  Co.,  78  Cal.  4,  8,  20  Paa  Rep. 
151 

15.  Constitution  art.  XVII  98  did  not 
prohibit  sale  of  land  to  one  who  was  an 
actual  settler  though  fact  of  his  settlement 
was  not  stated  in  affidavit  accompanying 
his  application. — Dillon  vs.  Saloude,  68  CaL 
267,  270;  9  Pac  Rep.  162. 

As  to  aflldavlt  as  to  actual  settlement  In 
application  to  purchase  sivamp  and  over- 
itowed  landy  see  ante  9  3443  and  note  pars. 
7.  8. 

18.  As  to  adverse  occupancy. — ^Affidavit 
must  state  that  land  is  not  in  adverse  occu- 
pancy of  another  person. — Gavitt  vs.  Mohr, 
«8  CaL  606,  507,  511.  10  Pac  Rep.  837.  See 
Vance  vs.  Evans,  52  Cal.  93,  94. 

17.  Affidavit  or  application  of  applicant 
to  purchase  lands  which  were  in  adverse 
possession  of  another  which  falls  to  state 
such  fact,  and  that  township  had  been 
sectionized  and  subject  to  pre-emption 
three  months  or  over,  and  that  said  adverse 
occupant  had  been  in  such  occupation  more 
than  sixty  days,  is  Invalid. — ^Woods  vs. 
Sawtelle,  46  CaL  889,  391;  Plummer  vs. 
Woodruff,  72  CaL  29,  80,  11  Pac.  Rep.  871, 
13  Id.  61. 

18.  Failure  of  applicant  to  state  in  his 
affidavit  that  there  was  no  valid  claims 
other  than  his  own,  renders  him  disqualified 
to  purchase  land. — Cucamonga  P.  L.  Co.  vs. 
Moir,  83  CaL  101.  110,  22  Pac.  Rep.  55,  23 
Id.  359.  See  Millidge  vs.  Hyde,  67  CaL  6,  7, 
6  Pac  Rep.   852. 

19.  As  to  dtiscnship. — Failure  of  affi- 
Jlavlt  by  three  disinterested  persons,  made 
Tinder  Stats.  1863  p.  593,  to  state  that  appll- 
(ant  was  citizen  and  resident  of  California, 
and  of  lawful  age,  as  stated  in  applicant's 
affidavit,  does  not  render  patent,  issued  to 
such  applicant,  void. — Churchill  vs.  Ander- 
son, 56  Cal.   55,  60. 


20.  Applicant  must  show  that  he  is  citi- 
zen of  United  States  or  has  filed  his  inten- 
tion to  become  such  in  order  to  purchase 
school  land. — Bode  vs.  Trimmer,  82  Cal.  513, 
515,  23  Pac  Rep.  187. 

21.  As  to  desire  to  purcliase  and  descrip- 
tion.— Failure  of  affidavit  of  applicant  un- 
der act  of  March  28,  1868.  to  state  that  he 
desired  to  purchase  land  under  such  act, 
and  to  describe  it  by  legal  subdivision  or 
otherwise,  renders  such  application  invalid, 
though  such  statement  Is  embodied  in  ap- 
plication.— Hildebrand  vs.  Stewart,  41  Cal. 
387,  392;  Rowell  vs.  Perkins,  66  CaL  219, 
223. 

22.  Application  to  purchase  school  land 
under  act  of  March  28,  1868,  falling  to  de- 
scribe land  applied  for  in  affidavit  by  legal 
subdivisions,  is  invalid,  and  applicant  ob- 
tains no  rights  by  certificate  of  purchase 
issued  thereunder. — Cocamonga  F.  L.  Co.  vs. 
Moir,  83  CaL  101,  105,  22  Pac.  Rep.  55,  23 
Id.  359. 

23.  As  to  quantity  applied  for. — ^Affidavit 
which  fails  to  state  that  applicant  had  not 
entered  any  land  in  part  satisfaction  of 
grant  of  unsold  portion  of  500,000  acres  of 
land  or  errant  in  lieu  of  sixteenth  or  thirty- 
sixth  section  together  with  that  now  sought 
to  be  purchased  exceeds  320  acres  does  not 
entitle  applicant  to  purchase  such  land. — 
Millidge  vs.  Hyde,  67  CaL  5,  7,  I  Pac.  Rep. 
852. 

24.  As  to  scctionisinir  land* — Under  act 
of  April  4,  1870,  permitting  applications  to 
purchase  thirty-sixth  section  after  the 
township  lines  have  been  run,  but  before 
such  township  has  been  sectionized.  ren- 
ders affidavit  of  applicant,  which  failed  to 
state  that  township  had  been  sectionized 
and  subject  to  pre-emption  three  montha  or 
over,  and  that  there  had  been  no  adverse 
occupant  in  ocoupatlon  of  such  land  for 
more  than  sixty  days,  valid.  —  Rogers  vs. 
Shannon,   52  CaL   99,  107. 

28.     As  to   snitablcness  for  cultivation. — 

Failure  of  affidavit  of  applicant  to  pur- 
chase school  lands  to  state  whether  such 
land  is  suitable  for  cultivation  renders  his 
application  invalid. — Miller  vs.  Prentice,  82 
Cal.  104,  106,  22  Pac.  Rep.  8. 

28.  Change  of  statute. — Affidavit  for  pur- 
chase of  school  land  which  was  sufficient 
under  law  at  time  it  was  made  Is  not  ren- 
dered insufficient  by  subsequent  change  of 
statute. — Jacobs  vs.  Walker,  90  CaL  43,  27 
Pac.  Rep.  48. 

27.  Time  of  flllng. — ^Affidavit  required  by 
act  of  April  27,  1863,  Is  not  required  to  be 
filed  after  other  proceedings  were  taken, 
but  may  be  filed  before  or  at  same  time. 
It  is  only  necessary  that  it  is  filed  within 
reasonable  time  before  or  after. — Hogan  vs. 
Wlnslow,  45  CaL  588,  591. 

28.  AMOUNT      PURCHASABI^E.— Act      of 

April  23,  1858  (Stats.  1858  p.  248),  limiting 
amount  of  land  that  might  be  located  by 
any  one  person  either  directly  or  indirectly 
to  320  acres  is  not  repealed  by  act  of 
April  22,  1861,  nor  by  act  of  April  27,  1863. 
and    hence    was    in    force    until     repealed 
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by    act    of   March    28,    1868. — Chapman    ▼«. 
Buckman,  39  CaL  874,  178. 

29.  Certificate  of  purchase  of  school 
lands  under  act  April  26,  1859,  for  more 
than  160  acres,  was  invalid  where  such  land 
did  not  come  within  exception  of  statute, 
and  hence  tax- sale  of  such  land  did  not 
transfer  any  title. — ^Hicken  vs.  French,  70 
Cal.  430.  431,  11  Fac.  Rep.  840. 

SOi  Airreenient  to  enable  one  to  procnre 
more. — Agreement  between  persons  contest- 
ingr  land  by  which  one  was  to  convey  to 
other  land  in  contest,  by  means  of  which 
It  was  intended  to  procure  more  than 
amount  allowed  by  law,  such  contract  is 
illegal  and  void,  though  there  Is  no  specific 
provision  in  statute  making  such  contract 
void. — Kreamer  vs.  Barl,  91  Cal.  112,  116, 
27   Pac.   Rep.   785. 

81.  AW  APPLICATION  TO  PURCHASE 
SCHOOL  LAND  FILED  BEFORE  STATE 
HAD  ACQ^IJIRED  TITLE  is  unauthorized 
and  void. — ^Plnney  vs.  Berger,  50  Cal.  248, 
249. 

83,  Failure  of  prc-emptor  to  comply  Tvlth 
act  of  congress  March  1,  1877,  to  present 
his  claim  to  lands  selected  In  lieu  of  school 
lands  within  time  prescribed,  renders  title 
to  such  lieu  lands  valid  in  state,  although 
at  time  of  its  selection  the  land  In  lieu 
of  which  it  is  taken  was  included  in 
Mexican  land  grant,  survey  of  which  had 
never  been  confirmed. — Hellman  vs.  Jones, 
56  Cal.  462,  463. 

33.  Failure  of  pre-emptor  to  file  his  de- 
claratory statement  within  three  months 
after  receipt  of  survey  of  land  by  land 
office  win  prevent  such  pre-emptor  from 
acquiring  title  to  state  land  as  against 
listing  of  lands  to  state  as  lieu  lands. — 
Schleffery  vs.  Tapla,  68  Cal.  184.  186,  8  Pao. 
Rep.  878. 

34.  Pre-emptor  In  cood  faith.  —  Pre- 
emptor  of  lands  fraudulently  located  as 
lieu  lands,  who  entered  such  land  with 
knowledge  of  such  fraudulent  claim,  was 
not  pre-emptor  In  good  faith  within  act  of 
congrress  of  March  1,  1877,  to  quiet  title  to 
lands  in  California. — Green  vs.  Hayes,  70 
Cal.  276,  280,  11  Pac.  Rep.  716. 

55.  Same. — Conflrmatlon  of  sood  faltli  of 
pre-emptor  by  commissioner  of  general  land 
office  as  bringing  pre-emptor  within  act  of 
March  1,  1877,  being  mixed  question  of  law 
and  fact,  is  conclusive  on  courts  of  state. — 
Green  vs.  Hayes,  70  Cal.  276,  280,  11  Pac. 
Rep.  716. 

56.  Location  of  land  warrants  after  pre- 
emption, filing  on  such  land  Is  invalid, 
and  patent  therefor  afterwards  obtained  is 
also  invalid,  such  land  not  being  open  to 
such  location. — Terry  vs.  Megerle,  24  Cal. 
609,  627,  85  Am.  Dec.  84. 


87.  Location  of  school  land  Tvarrant 
land  ivhlch  had  been  wlthdravm  from  entry 
by  commissioner  of  general  land  office  is 
unauthorized  and  void. — Rush  vs.  Casey,  89 
Cal.   339,  344. 

88.  Relocation  of  certlllcate  of  location, 

prior   location   of   which   was   rendered    In- 


valid by  fact  that  land  was  nnsurveyed,  on 
such  land  prior  to  filing  of  homestead  claim, 
gives  such  locator  better  right  to  titled- 
Young  vs.  Shinn,  48  Cal.  26,  28. 

89.     Sale  of  Ucn   lands  Is  not   antkorbed 

unless  selection  by  state  has  been  approved 
by  register  of  proper  land  office. — ^Bcrry  vs. 
Cammet,   44   Cal.   347.   352. 

40.  Certificate  of  purchase  of  lieu  lands 
Issued  prior  to  survey  of  such  lands  Is  in- 
valid, and  conveys  no  title  or  right  of 
possession. — Grogan  vs.  Knight,  27  CaJ.  51S, 
620. 

41.  State  has  no  power  to  convey  by 
patent  lieu  lands  which  were  listed  b«>fore  it 
was  determined  that  section  in  lieu  of 
which  it  was  given  was  lost  to  state  by 
being  included  In  confirmed  Mexican  grant 
— ^Rosecrans  vs.  Douglass,  52  Cal.  213,  215. 

42.  CURATIVE  STATUTES.— Act  of  1870. 
validating  defective  application  to  purchase* 
school  land,  applies  to  all  applications  and 
does  not  deal  with  titles. — People  ex  rel. 
Lynch  vs.  Harrison,  107  Cal.  541,  547,  40 
Pac.  Rep.  956. 

48.  Act  of  March  24,  1870,  legalizing  cer- 
tain applications  to  purchase  state  lands, 
renders  defective  applications  valid  with- 
out Inserting  matter  which  rendered  them 
defective,  and  hence  an  affidavit  which 
failed  to  state  that  there  were  no  improve- 
ments on  land  other  than  those  of  applicant 
Is  not  charged  by  such  act  to  state  such 
fact,  but  is  rendered  valid  without  such 
statement. — Copp  vs.  Harrington,  47  CaL 
236,   240. 

44.  Application  fallinir  to  give  descrip- 
tion of  land  is  cured  by  act  of  March  37, 
1870  (Stats.  1869-70  p.  352).— Rowell  vs. 
Perkins,  66  Cal.  219.  223;  People  ex  reL 
Lynch  vs.  Harrison,  107  Cal.  541,  647,  40 
Pac  Rep.  956. 

45.  Though  title  to  such  land  did  not 
vest  In  state  until  Its  llstment  In  1874.— 
People  ex  rel.  Lynch  vs.  Harrison,  107  CaL 
641,  547,  40  Pac.  Rep.  956. 

46.  But  such  defect  is  not  cured  by  act 
of  March  24,  1870,  or  act  of  March  27,  1872, 
where  such  land  was  listed  to  state  In  lieu 
of  school  lands  which  proved  not  to  be  In- 
cluded in  private  grant  as  title  to  such 
lands  did  not  vest  In  state  until  confirma- 
tory act  of  congress  of  March  1,  1877.— 
Cucamonga  P.  L.  Co.  vs.  Molr.  83  CsL  101, 
105,  22  Pac.  Rep.  56,  23  Id.  369. 

47.  Application  for  lands  not  offered  fer 
sale  under  general  law  were  not  validated 
by  curative  act  of  March  24,  1870. — Rooker 
vs.  Johnston,   49  Cal.   3,  5. 

48.  Application  to  purchase  lieu  landa 
though  made  at  time  when  there  was  no 
statute  In  force,  sale  of  such  land  was 
validated  by  act  of  March  27,  1872.— Muller 
vs.   Carey,  68  Cal.   538,   641. 

49.  Application    for    nnsnrveyed    Issd.— 

Act  of  March  27,  1872,  validates  applicatloo 
to  purchase  land  which  was  Invalidated  by 
reason  of  fact  that  such  land  had  not  been 
surveyed  at  time  application  was  made.-' 
Rowell  vs.  Perkins,  56  Cal.  219,  226. 
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8MI.  AppUcmtloa  to  pvrdiape  more  tlias 
tkree  kondred  amd  twenty  acrco  of  school 
land  Is  not  within  exception  of  statutes  of 
3  872,  providing:  that  it  shall  not  apply  to 
school  lands  except  to  amount  of  three 
hundred  and  twenty  acres  to  one  purchaser, 
where  it  does  not  appear  from  agreed 
statement  that  applicant  has  paid  for  more 
than  three  hundred  and  twenty  acres.— 
Rowell  vs.  Perkins,  66  CaL  219,  227. 


SI.     Aa  asalast  appUcatloaa  nuide 

qacat  to  act  March  24,  1870,  prior  defective 
application  is  validated  thereby. — Wanxer 
vs.  Somers,  68  Cal.  90,  97. 

B2.     Aa  asalast  other  iBvalld  appllcatlona. 

— Proviso  in  act  March  27,  1872,  validating: 
applications,  except  where  such  applica- 
tions have  been  made  for  purchase  of  same 
lands,  does  not  apply  to  case  where  other 
application  was  invalid. — Muller  vs.  Carey, 
58  Cal.  688,  642. 

6S.  So  also  under  curative  act  of  March 
24,  1870. — Rooker  vs.  Johnston,  49  Cal.  8,  6. 

54.     Sabaeaveat    applleatioa. — The    act    of 

March  27,  1872,  validating:  defective  appli- 
cations to  purchase  state  lands.  Is  curative 
act  and  will  not  validate  defective  appli- 
cation made  after  its  passagre. — Oilson  vs. 
Robinson,  68  Cal.  639,  548,  10  Pac.  Rep.  198. 

6B.  Time. — Failure  of  occupant  of  lands 
to  make  application  to  purchase  within 
time  prescribed  by  act  of  April  4,  1870 
(Stats.  1869-70  p.  878),  does  not  prevent 
him  from  making:  an  application  therefor 
if  there  was  no  other  prior  valid  applica- 
tion.— Christman  vs.  Brainard,  61  Cal.  684, 
537. 

BO.     FALSB  STATEMENT  IN  AFFIDAVIT 

to  purchase  lands  grranted  to  state  for 
state  seminary  will  not  render  application 
void  where  applicant  denied  that  such 
statement  was  false. — Combs  vs.  Jelly,  28 
Cal.  498,  601. 

ST.  JjTEiV  LAlfDS  ON  "WHICH  THESRE 
ARJQ  IMPROTEMENTS  OTHER  THAN 
THOSB  OP  APPLICANT  MAT  BE  PUR- 
CHASEO)  under  act  of  1868. — Copp  vs.  Har- 
rington, 47  CaL   286,   242. 

68.     NOTICE  TO  OCCUPANT.— Failure  of 

applicant  to  purchase  school  land  to  grive 
notice  to  occupant  or  claimant  of  house 
situated  upon  such  land,  as  required  by 
1 5  of  act  of  April  27,  1863,  renders  such 
application  Invalid. — Hildebrand  vs.  Stew- 
art, 41  Cal.  887,  891. 

Sft.     PURCHASER—ACTTAIi    SETTLERS. 

— ^Under  this  section  and  art.  XVII  { 3  of 
constitution  an  applicant  to  purchase  from 
state  tract  of  cultivable  land  must  be  at 
time  of  filing:  his  application  as  an  acti^al 
settler. — Oavltt  vs.  Mohr,  68  Cal.  606,  608, 
10  Pac  Rep.  337;  Miller  vs.  Prentice,  82  Cal. 
104,  106,  22  Pac.  Rep.  8. 

60.  Section  3  in  art.  XVH  of  constitution 
in  force  in  1880  does  not  apply  to  right  of 
purchaser  of  land  under  600,000-acre  grant 
made  In  1864. — ^Laugenour  vs.  Shanklin,  67 
Cal.   70,   76. 

61.  Constitution  1879  art.  XVII  f  8  does 
ftot    affect    sale    of    land    not    suitable    for 


cultivation. — Dillon  vs.  Saloude,  68  Cal.  267, 
270,  9  Pac.  Rep.  162. 

62.  Actual  S'dttler  on  land  is  necessary 
qualification  to  purchape,  whether  land  is 
suitable  for  cultivation  or  not. — Taylor  vs. 
Weston;  77  Cal.  634,  685,  20  Pac.  Rep.  62; 
Trimmer  vs.  Bode,  82  Cal.  647,  660,  22  Pac. 
Rep.  186. 

VL  Same. — Aetnal  settlement  means  ac- 
tual residence,  and  where  one  has  never  had 
actual  residence  on  land  he  is  not  entitled 
to  purchase. — ^Mosely  vs.  Torrence,  71  Cal. 
318,  821,  12  Pac.  Rep.  430. 

Am  to  wbo  are  actual  settlers  as  applied 
to  siramp  aad  overlloTved  Iand»  see  antd 
18448  and  note  pars.   26-29. 

64.  Affidavit  stating  that  applicant  was 
an  actual  settler  on  land  did  not  entitle 
him  to  purchase  where  he  had  never  beeu 
on  such  land  at  time  and  had  made  no  ink* 
provements  thereon  until  two  months  aft(»i 
his  application. — Harbin  vs.  Burghart,  74 
CaL  119,  121,  18  Pac.  Rep.  127. 

66.  Actual  settler  Is  one  who  established 
himself  upon  land  or  Axes  his  residence  on 
it  to  take  possession  for  his  exclusive  oc- 
cupancy and  use  with  view  to  acquire  title 
to  it  by  purchase  from  state  for  that  pur- 
pose. Actual  entry  followed  by  maklnn 
improvements  or  building  house  thereon  Iv) 
which  he  resides  and  occupation  of  land 
while  doing  such  acts  are  evidence  of  such 
settlement  as  gives  to  occupant  an  inchoatu 
right  to  purchase  land. — Gavltt  vs.  Moh». 
68  Cal.  606,  607,  509,  10  Pac.  Rep.  837. 

Se.  Same  —  Prior  applicant.  —  Constltiu  - 
tlonal  restriction  requiring  purchasers  ut 
state  land  suitable  for  cultivation  to  be 
actual  settlers  operates  on  applications 
made  before  as  well  as  after  constitution 
took  effect. — Mosely  vs.  Torrence,  71  Cul. 
818,  821,  12  Pac.  Rep.  430.  See  Johnson  vs. 
Squires,  65  Cal.  103;  Urton  vs.  Wilson,  65 
Cal.  11,  18,  2  Pac  Rep.  411;  Dillon  vs. 
Saloude,  68  Cal.  267,  9  Pac.  Rep.  162;  Man- 
ley  vs.  Cunningham,  72  Cal.  236,  237,  13 
Pac.  Rep.  622. 

67.  Especially  where  applicant  had  paid 
no  portion  of  purchase  money,  nor  had  his 
application  been  accepted  by  state. — John- 
son vs.   Squires,   56  Cal.   103,  106. 

68.  Certificate  of  purchase  being  prima 
facie  evidence  of  title  in  holder,  validity 
of  such  certificate  will  be  determined 
by  law  in  force  at  time  it  was  Issued,  and 
cannot  be  affected  by  laws  subsequently 
passed  so  that  new  constitution  could  not 
affect  validity  of  such  certificate  though 
holder  was  not  an  actual  settler  on  land 
purchased  which  was  required  by  new  con- 
stitution.— Miller  vs.  Byrd,  90  Cal.  150.  156, 
27    Pac.   Rep.    61. 

Distinmilslilnsi  Dillon  vs.  Saloude,  68  Cal. 
267,  9  Pac.  Rep.  162. 

69.  Same.  —  Soltable        for        enltivntion, 

within  Const,  art.  XVII  13  Includes  all 
land  ready  for  occupation  and  which,  by 
ordinary  farming  processes,  Is  fit  for  agri- 
cultural purposes,  and  does  not  mean  pres- 
ently or  Immediately  fit  for  tillage,  and  fact 
that  land  Is  valuable  for  timber  on  it  does 
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not  render  It  unsuitable  for  cultivation, 
where,  on  removal  of  such  timber,  it  would 
be  valuable  for  agricultural  purposes.— 
Manley  vs.  Cunnlngrham,  72  Cal.  286,  241, 
18  Pac.  Rep.  622;  Jacobs  vs.  Walker,  90  Cal. 
48,  48,  27  Pac  Rep.  48. 

As  to  suitableness  for  enltlvatloii  wm  ap« 
piled  to  swamp  and  overflOTved  landsp  see 
ante  9  3448  and  note  pars.  80-88. 

70b  Same  —  Same.  —  Blshteen  or  twenty 
acres  of  land  on  each  forty  suitable  for 
eoltlvatlon  does  not  conflict  with  testi- 
mony that  land  was  suitable  for  cultivation. 
—Miller  vs.  Prentice,  82  CaL  104,  106,  22 
Pao.  Rep.   f. 

71«  Same — Same. — Land  more  Talnnblo 
for  timber  than  for  agricultural  purposes 
is  not  decisive  as  to  whether  it  Is  suitable 
for  cultivation. — Jacobs  vs.  Walker,  90  Cal. 
48,  48,  27  Pac.  Rep.  48. 

71.  Same — Sam^e. — ''Ordinary  airricnltnml 
crops'^  will  be  construed  to  include  crops 
of  fruit,  and  hence  where  it  appeared  that 
half  of  each  subdivision  of  land  applied  for 
was  suitable  for  cultivation  of  fruit,  finding 
that  land  was  suitable  for  cultivation  was 


proper. — Reeves  vs.  Hyde,  77  CaL  897,  I9S, 
19   Pac.   Rep.   686. 

7S.  Same  —  Same.  —  Prodnetion  of  etdi- 
nary  aBrrlcultiiral  crops  in  averaipe  qvaa- 
titles  and  by  ordinary  process  of  tillage  la 
a  test  as  to  whether  land  is  suitable  for 
cultivation  within  meaning  of  constitution, 
though  such  test  is  prescribed  by  this  sec- 
tion, for  to  say  that  all  lands  producing  less 
than  average  must  be  held  unsuitable  for 
cultivation  would  be  absurd  to  make  an 
average.  Most  land  must  necessarily  pro- 
duce less  than  average  while  others  produce 
more. — ^Albert  vs.  Hobler,  111  Cal.  898,  400, 
48  Pac.  Rep.  1104.  See  Jacobs  vs.  Walker, 
90  Cal.  43.  48,  27  Pac.  Rep.  48. 

74.     Same  —  Same.  —  4iacation    of    fact.^ 

Albert  vs.  Hobler,  111  CaL  398,  399,  4S  Pa& 
Rep.  1104. 

78.  One  who  ia  not  citinen  of  Valtci 
States^  and  has  never  declared  his  intention 
to  become  such.  Is  not  qualified  to  pur- 
chase school  land,  and  hence  certificate  of 
purchase  is  void. — ^Trimmer  vs.  Bode,  82  CaL 
647,  650,  22  Paa  Rep.  136. 


§3496.  AFFIDAVIT,  WHEN  APPLICANT  IS  A  FEMALE.  If  the  appU- 
cant  is  a  female,  the  affidavit  must  show  that  she  is  entitled  to  purchase  and 
hold  real  estate  in  her  own  name. 

History:    Enacted  Marcli  12,  1872. 

§3497.  OCCUPANTS  PROTECTED.  Every  occupant  of  a  sixteenth  or 
thirty-sixth  section  is  protected  in  his  occupancy  for  three  months  after  the 
township  has  been  sectionized;  and  any  person  settling  upon  a  sixteenth  or 
thirty-sixth  section  after  a  township  has  been  sectionized  has  sixty  days  after 
such  settlement  in  which  to  file  the  application  required  in  the  preceding 
section.  History:    Enacted  March  12,  1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Failure   of   person   in   possession   to    take 

steps  to  acquire  title. 

3.  Preferred  right. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Oavltt  vs.  Mohr.  18 
Cal.  506,  507,  609,  510.  10  Pac.  Rep.  S87  (con- 
strued and  applied);  Plummer  vs.  Wood- 
ruff, 72  Cal.  29.  SO.  11  Pac.  Rep.  871,  18  Id. 
51    (referred  to). 

2.  FAILURE  OF  PERSON  IN  POSSES- 
SION OF  LAND  TO  TAKE  STEPS  TO  AC- 
(iUIRE  TITLE  under  the  500,000-acre  srrant 

§3498.  APPLICATIONS  IIIUST  NOT  BE  APPROVED  FOB  NINET7 
DAYS.  All  applications,  under  whatsoever  act,  filed  in  the  office  of  the  sur- 
veyor-general, must  be  retained  ninety  days  before  approval,  and  must  be 
approved  (when  there  is  no  conflict)  by  the  surveyor-general,  at  the  expiration 
of  six  months,  subject,  however,  to  the  provisions  of  sections  three  thousand 
four  hundred  and  six  and  three  thousand  four  hundred  and  seven  of  this  code, 
and  all  unapproved  applications,  which  have  been  on  file  over  six  months, 
wherein  the  approval  has  not  been  demanded,  and  wherein  the  contest  has  not 
been  referred  to  court,  or  a  demand  made  for  an  order  of  reference,  as  provided 


renders    such    lands    liable    to    location  by 
another. — ^Mott  vs.  Hawthorn,  17  CaL  5S,  «1. 

8.  PREFERRED  RIGHT.— Where  appli- 
cant for  land  has  such  occupation  as  gave 
him  status  of  an  actual  settler  and  he  had 
made  and  filed  his  application  to  purchase 
while  engraved  In  act  of  settlement.  lav 
protected  him  for  sixty  days  after  settle- 
ment asrainst  other  applicants. — Gavitt  Ta 
Mohr,  68  Cal.  506,  607.  609.  10  Pac  Rep.  $37. 

As  to  ^rho  are  settlers,  see  ante  fS442 
and  note  pars.  2-6;  1 8495  and  note  para 
62-66. 
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in  section  thirty-four  hundred  and  fourteen  of  the  Political  Code,  shall  be  null 

and  void. 

History:   Enacted  March  12,  1872;   amended  March  14,  1885,  Stats,  and 
Amdts.  1884-5,  p.  139. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Approval  of  application  and  issuance  of 

certificate    before    expiration    of    sixty 
days. 

3.  Cancelation    of    application — ^Protest    and 

demand. 

4.  "Demand  for  order  of  reference."* 

5.  Same— When  necessary. 


1.  APPLIED),  CITBD,  CONSTRUBD,  RSS- 
FERRKD  TO,  etc..  In:  Pollard  vs.  Putnam, 
64  Cal.  6S0,  632,  688  (construed);  Riddell 
▼a.  Mullan.  77  CaL  677.  678,  20  Pac  Rep. 
91  (cited);  Barnum  vs.  Brldgres,  81  Cal.  604, 
605,  22  Pac  Rep.  924  (construed);  Sherman 
vs.  'Wrigrht.  133  Cal.  689,  648,  66  Pac.  Rep. 
1096    (construed  and   applied). 

2.  APPROVAL.  OF  APPLICATION— And 
tavnanee  of  certlflcate  of  pnrcluuie  before 
expiration  of  aizty  daya  required  by  this 
section,  while  void,  did  not  affect  validity 


of  application  as  to  other  applicants. — ^Pol- 
lard  vs.   Putnam,   64  0,1.   630,   634. 

8.  CANCELATION  OF  APPLICATION— 
Proteet  and  demand  and  issuance  of  patent 
to  first  applicant  was  authorized  where, 
after  such  protest  and  demand,  contest  was 
not  referred  to  superior  court  within  six 
months. — Sherman  vs.  Wright,  133  Cal.  639. 
648,  66  Pac.  Rep.  1096. 

4.    <<de:mand  for'  order  of  resfesr- 

ENCir*  means  demand  which  register 
should  obey. — Sherman  vs.  Wrigrht,  133  Cal. 
639,  643.   65  Pac.  Rep.   1096. 

5.  IVben  necewiary. — No  demand  for  ap- 
proval of  application  to  purchase  state 
lands  is  necessary  where  there  is  no  con- 
test, and  such  application  is  only  appli- 
cation on  file.  It  being:  duty  of  surveyor- 
Seneral  in  such  case  to  approve  application 
at  expiration  of  six  months. — Barnum  vs. 
Bridges,  81  Cal.  604,  606,  22  Pac.  Rep.   924. 


§  3499.  CONTESTS,  HOW  DETEBMINED.  If  two  or  more  claim  the  same 
land,  the  contest  must  be  determined  as  provided  in  article  one  of  this  chapter ; 
b\it  no  person  has  a  right  to  purchase  by  reason  of  any  settlement  or  improve- 
menty  unless  application  is  made  within  the  time  above  prescribed. 

History:     Enacted  March  12,  1872. 

1.  Applied,  cited,  constmed,  refeirred  to. 

2.  Contest  referred  to. 


2.  Conteet  referred  to  is  contest  where 
two  or  more  applicants  claim  same  land. — 
Wrinkle   vs.    Wrierht,   136    CaL   491,    494,    69 


1.     Applied,  died,  eonetmed,  referred  to, 

etc.   In  Wrinkle   vs.   Wright,   186   CaL   491,      ^^^   ^^^'   ^*** 
494,  69  Paa  Rep.  148  (construed). 

§8500.  APPLICATIONS  FOB  OTHEB  THAN  SIXTEENTH  AND 
TuiKTY-SrXTH  SECTIONS.  Any  false  statement  contained  in  the  affidavit 
provided  for  in  section  three  thousand  four  hundred  and  ninety-five,  defeats 
the  right  of  the  applicant  to  purchase  the  land,  or  to  receive  any  evidence  of 
title  thereto,  and,  if  wilfully  false,  subjects  him  also  to  punishment  for  perjury. 
Timber  lands  belonging  to  this  state  shall  be  sold  for  cash  only,  and  the  sur- 
veyor-general and  register  of  the  state  land  office  must  make  and  enforce  all 
necessary  rules  and  regulations  to  prevent  the  sale  of  or  issuance  of  any  evi- 
dence of  title  to  any  timber  lands  of  this  state,  except  on  payment,  in  cash,  of 
the  full  price  fixed  therefor  by  law. 

History:  Enacted  March  12,  1872;  amended  April  28,  1880,  Code 
Amdts.  1880  (Pol.  pt.),  p.  110;  March  18,  1885,  Stats,  and  Amdts.  1884-5, 
p.  208. 


1.  Applied,  cited,  eonstraed,  referred  to. 

2.  Construed. 

3.  Falsity — As  to  actnal  settlement.. 
4,5.  Same — ^As  to  adverse  occupancy. 

6, 7.  Same — As    to    suitableness    for    cultiva- 
tion. 

1.  APPL.IBD,  CITBD,  CONSTRUBD,  RE3- 
I^RRED  TO,  etc.,  in:  Mlllldffe  vs.  Hyde, 
*7  Cal.    5,   6,    7,   6   Pac.   Rep.   852    (applied); 


McEntee  vs.  Cook,  76  Cal.  187,  189,  18  Pac. 
Rep.  258  (applied);  Taylor  vs.  Weston,  77 
Cal.  534,  635.  20  Pac.  Rep.  62  (construed  and 
applied);  Davidson  vs.  Cucamong-a  P.  L. 
Co.,  78  Cal.  4,  8,  20  Pac.  Rep.  152  (construed 
as  amended  In  1880);  Cucamongra  F.  L.  Co. 
vs.  Molr,  83  Cal.  101,  110,  22  Pac.  Rep.  65, 
23  Id.  359  (applied);  Kreamer  vs.  Earl,  91 
Cal.    112,    116.    27    Pac.    Rep.    736    (applied); 
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Fairbanks  vs.  lAmpkin.  101  Cal.  620,  521. 
622,  86  Pac.  Rep.  6  (construed);  Sherman 
▼s.  Wrinkle,  121  Cal.  603,  508,  63  Pac.  Rep. 
1090,  64  Id.  270  (referred  to);  Wrinkle  vs. 
WrlfiTht,  186  Cal.  491,  495,  69  Pac.  Rep.  148 
(referred  to). 

S.  CONSTRUBD.— Whether  this  section 
applies  to  affidavits  for  purchase  of  lands 
under  act  of  1893  (Stats.  1893  p.  841),  reffu- 
latlngr  sale  of  uncovered  swamp-land  or 
overflowed  land,  not  decided. — Sherman  vs. 
Wrinkle.  121  Cal.  60S,  608,  63  Pac.  Rep.  1090. 
64  Id.  270. 

8.  FALSITY  AS  TO  ACTUAL  SBTTLE- 
MBNT. — ^Affidavit  statin?  that  applicant  is 
an  actual  settler  on  land  must  be  true, 
and  If  false,  is  not  entitled  to  purchase.-^ 
Taylor  vs.  Weston,  77  Cal.  684,  686,  20  Pac, 
Rep.  62;  Davidson  vs.  Cucamongra  F.  L.  Co., 
78  Cal.  4,  8,  20  Pac.  Rep.  152. 

4m  A*  to  adverse  oeenpaney. — ^Affidavit 
statlnff  that  land  is  not  in  adverse  occu- 
pancy of  any  one,  when  such  Is  not  fact. 


does  not  entitle  applicant  to  purchase. — 
Plummer  vs.  Woodruff.  72  CaL  29,  2D,  11 
Pac.  Rep.  871,  18  Id.  61;  Harbin  vs.  Burg- 
hart.  76  Cal.  119.  120,  18  Pac.  Rep,  1?7. 

6.  So  where  part  of  land  was  In  occnps- 
tlon  of  another. — Jacobs  va  Walker,  90  (^L 
43,  46,  27  Pac  Rep.  48. 

6.     As    to   siiltableneMi    for    caltlTatioa.— 

False  statement  in  affidavit  under  §  3495  ante 
refers  to  particular  tract  of  land,  and 
where  statement  that  land  was  suitable  for 
cultivation  as  to  eierhty  acres  additional 
applied  for,  it  was  not  error  to  srant  appli- 
cant as  to  one  hundred  and  sixty  acres.— 
Fairbanks  vs.  Lampkin,  101  Cal.  620,  622. 
66  Pac.   Rep.   6. 

•  7.  Affidavit  stating*  that  land  applied  for 
was  suitable  for  cultivation  will  not  defeat 
applicant's  rlgrht  to  purchase  part  of  sncli 
land,  though  as  to  legral  subdivision  there- 
of such  affidavit  was  not  true. — Fairbanks 
vs.  Lampkin,  101  Clal.  520,  621,  622,  36  Fac. 
Rep.    6. 


§3501.  AFFIDAVIT,  WHEN  FEMALE  IS  AN  APPLICANT.  Iftheappli 
cant  is  a  female,  the  affidavit  must  also  show  that  she  is  entitled  to  purchase 
real  estate  in  her  own  name. 

History:     Enacted  March  12,  1872. 

§3602.  LAND  WARRANTS  BEOEIVED  IN  PAYMENT,  WHEN.  School 
land  warrants  issued  by  authority  of  the  state  are  receivable  in  payment  of  the 
purchase  money  of  any  part  of  the  five  hundred  thousand  acres  of  land  granted 
to  the  state  for  school  purposes.  Such  payment  must  be  made  to  the  register 
and  the  warrants  canceled  before  the  certificate  of  purchase  is  issued. 

Hlrtory:     Enacted  March  12,  1872. 


1.  Applied,  eited,  eonstrned,  referred  to.  s.    Conatmed    not    to    ftiitlioria«    nae  •# 

2.  Construed  not  to  authorize  use  of  school  ocliool   land   warranta    In   payment   of  pur- 

land  warrants.  chase     money    of     land     purchased    under 

1.     Applied,  cited,  coniitnied,  referred  to,  «  ^^^^  ante-People  vs.  Morris.  77  CaL  204. 

etc..  In:    People  vs.  Morris.  77  Cal.  204.  207,  ^^'^*  ^^  ^^^'  ^®P*  ^''^• 
19  Pac  Rep.  378   (construed). 

§3503.  SCHOOL  LAITD,  RELINQUISHMENT  OF  STATE  TITLE, 
WHEN.  In  all  cases  where  any  person  has  purchased  any  part  of  a  sixteenth 
or  thirty-sixth  section  from  the  United  States,  or  shall  hereafter  make  such 
purchase,  or  shall  be  an  actual  settler  on  any  sixteenth  or  thirty-sixth  section, 
and  entitled  to  a  pre-emption  thereto  under  the  laws  of  the  United  States,  for 
which  lands  this  state  has  received  indemnity,  or  will  or  would  be  entitled  to 
indemnity  under  the  laws  of  the  United  States,  the  right  of  the  state  to  such 
sixteenth  and  thirty-sixth  sections,  or  parts  thereof,  are  relinquished  to  the 
United  States  for  the  use  of  such  purchasers  and  their  assignees,  and  of  such 
pre-emptors.  When  any  person  who  is  in  good  faith  a  settler  upon  any  such 
lands,  fails  to  acquire  a  title  thereto  from  the  United  States,  he  may,  within 
six  months  after  such  failure,  apply  to  the  state  to  purchase  the  same,  and  his 
application  shall  have  preference  over  all  other  applications  for  the  purchase 
of  such  lands. 

History:    Enacted  March  SO,  1874,  Code  Amdts.  1873-4,  p.  52. 
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ABTICLB  IV, 

PAYMENTS,  CERTIFICATES  OP  PURCHASE.  AND  PATENTa 

f  3512.    PaTmentfl,  how  made.  S  3519.    Register  to  prepare  patents,  when. 

1 3513.  Failure  to  pay  to  work  forfeiture.  §  3520.    Patent,  how  executed. 

1 3514.  Certificate  of  purchase.    Evidence  of      §  3521.    Not   to   issue   until   one  jear   after 

title.  approval  of  survey,  etc. 

1 3515.  Certificates  of  purchase  may  be  sold,      g  3522.    Patents   to   be  recorded  and   deliv- 
§3516.    Sale  to  be  recorded.  ered. 

1 3517.    Compensation  of  recorder.  §  8523.    Effect  of  patent  issued  to  deceased 

§3518.    Duplicate  for  lost  certificate  of  pur-  persons, 

chase. 

§  3612.    PAYMENTS,  HOW  MADK    Whenever  any  survey  or  location  has 

been  made  or  approved,  the  purchaser  must,  within  fifty  days  from  the  date  of 

approval  or  location,  present  his  copy  of  the  same  to  the  county  treasurer  of 

the  county  in  which  the  land,  or  some  part  thereof,  is  situated,  who  must 

receive  the  amount  to  be  paid,  and  the  fee  for  the  certificate  of  purchase, 

indorsing  his  receipt  therefor  upon  the  certificate  of  location  or  survey,  and 

returning  it  to  the  purchaser. 

History:   Enacted  March  12, 1872,  founded  upon  S  23  Act  March  28,  1868, 
Stats.  1867-8,  p.  512. 


As  to  payntent  for  school  and  Hen  londo,  Am  to  payment  for  •fvamp  and  oTorfloTvcd 

see  ante  I  3494  and  note  pars.  89-46.  landa,  see  ante  |  8440  and  note  pars.  10-12. 

§  3513.  FAILUBE  TO  PAY  TO  WORK  FOBFEITUBE.  In  case  payment 
is  not  made  within  fifty  days,  the  lands  described  in  the  survey  or  location 
revert  to  the  state  without  suit,  and  the  survey  or  location  is  void.  All  subse- 
quent payments  must  be  made  to  the  county  treasurer,  in  like  manner,  who 
must  indorse  the  same  upon  the  certificate.  The  treasurer  must  direct  the  pur- 
chaser to  take  the  certificate  so  indorsed  to  the  auditor,  who  must  charge  the 
treasurer  with  the  amount  received,  and  make  his  check  upon  the  indorsed 

receipt.  History:    Enacted  March  12,  1872. 

Am  to  ofloct  of  payment  of  porchaao  prleo  Am   to   forfeltvro   of  applleatlon   to   pnr- 

of   awaaip    and    oveHlowcd    land*    after    It  cliaae  of  acliool  land  by  failure  to  pay  par- 

beeamo  dve^  see  ante  i  8440  and  note  pars.  chaao  price,  see  ante  f  8494  and  note  pare. 

10-18.  40-45. 

§  3514.  CERTIFICATE  OF  PURCHASE.  EVIDENCE  OF  TITLE.  When- 
ever  the  register  receives  from  the  county  treasurer  a  statement  showing  that 
an  applicant  for  state  lands  has  made  the  first  payment,  he  must  issue  to  the 
person  entitled  thereto  a  certificate  of  purchase,  showing  the  class  of  land 
purchased,  the  number  of  acres,  the  price  per  acre,  the  date  of  payment,  the 
date  from  which  interest  is  to  be  computed,  the  amount  paid,  and  the  amount 
remaining  unpaid,  which  certificate  is  prima  facie  evidence  of  title. 

HFstory:    Enacted  March  12,  1872,  founded  npon  §  4  Act  March  28,  1868, 
Stats.  1867-8,  p.  508;    amended  March  28,  1874,  Ck>de  Amdts.  1873-4,  p.  52. 

1.  Applied,  dted,  construed,  referred  to«  17.  Same — ^After  surrender   of   certificate 

2.  Certificate  of  location.  of  purchase. 

3.  Ck)ngress  cannot  interfere.  18, 19.  As  against   state  merely  evidence  of 

4.  Contingent  right  to  title.  contract  to  convey. 

5-7.  Equitable  titles  20, 21.  Same — Can  be  contradicted  and  over- 

8.  Freeholder.  come  by  other  evidence. 

9-12.  Full  title.  22.  Presumptive  evidence  that  all  has  been 

13-16.  Prima  facie  evidence  of  title.                                  done  by  officer  which  was  required. 
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23.  PreBnmption    that    lands    have    been 

listed  to  state. 

24.  Who   maj  attack — ^Applicant  to   pur- 

chase. 

25.  Same — Trespasser. 

1.  APPlilBD,  CITED,  CONSTRUBDy  RB- 
FERRED  TO,  eta.  In:  McFaul  vs.  Pf&n- 
kuch,  98  Cal.  400.  408,  38  Pac.  Rep.  397 
(construed);  Davidson  vs.  Cucamonsa  F. 
L.  Co.,  78  Cal.  4,  8,  20  Pac.  Rep.  162  (con- 
strued). 

a.  CERTIFICATE  OF  LOCATION  issued 
under  act  of  April  27,  1868  (Stats.  1863 
p.  591)  of  school  land  is  not  prima  facie 
evidence  of  title  so  as  to  support  action  in 
ejectment. — ^True  vs.  Thompson,  42  Cal.  292. 
297. 

3.  CONGRESS   CANNOT   INTERFERE 

With  state  in  determininir  what  constitutes 
evidences  of  title  between  her  own  citi- 
zens to  all  lands  within  her  boundary. — 
Nims  vs.  Palmer,  6  Cal.  8,  18;  Nims  vs. 
Johnson,  7  O.I.  110,  112. 

4.  CONTINGENT    RIGHT    TO    TITLE.— 

Certificate  of  purchase  of  school  land  grives 
holder  merely  contingent  possibility  of  be- 
coming: owner  at  some  future  time  upon 
performance  of  certain  acts. — Directors  of 
F.  L  D.  vs.  Abila,  106  CaL  856,  863,  39  Pac. 
Rep.  794. 

6.  EaVITABLE  TITLE.  —  Certificate  of 
school  land  Issued  on  payment  of  first  in- 
stalment to  purchase  conveyed  only  an 
equitable  title  which  could  be  perfected 
only  by  payinsr  up  balance  of  interest  due 
thereon  and  other  charges  and  obtain  I  ngr 
legral  title  from  state,  and  hence,  where 
purchaser  of  certificate  who  attacked  deed 
of  interest  of  holder  of  certificate  of  pur- 
chase of  land  has  failed  to  pay  balance  of 
purchase  money,  patent  acquired  by  pur- 
chaser of  interest  of  applicant  did  not 
inure  to  his  benefit. — ^Dorn  vs.  Baker,  96 
Cal.  206,  209,  81  Pac.  Rep.  87. 

6.  Certificate  of  purchase  of  school  land 
based  on  application  to  purchase  and  pay- 
ment of  first  Instalment  of  purchase  money 
does  not  vest  title  in  purchaser,  and  thougrh 
section  makes  certificate  prima  facie  evi- 
dence of  title,  that  is,  title  sufficient  to 
protect  purchaser  against  mere  intruders, 
it  does  not  Include  state  or  any  other  per- 
son authorized  by  statute  to  contest  it.-^ 
McFaul  vs.  Pfankuch,  98  Cal.  400,  403,  33 
Pac.  Rep.  897. 

7.  Holder  of  certificate  of  purchase  who 
lias  paid  full  amount  of  purchase  price  has 
sufl^cient  title  in  court  and  action  to  quiet 
title  against  subsequent  purchaser  of  same 
land. — Pioneer  L.  Co.  vs.  Maddux,  109  Cal. 
633,  640,  50  Am.  St  Rep.  67,  42  Pac  Rep. 
295. 

8.  FREEHOLDER. — Certificate  Of  pur- 
chase of  school  land  does  not  make  holder  a 
freeholder  owningr  land  within  meaning:  of 
Wright  Irrigratlon  Act. — Directors  of  F.  L 
D.  vs.  Abila,  106  Cal.  866,  362,  39  Pac.  Rep. 
794. 

9.  FULL   TITLE. — State,   by   issuance   Of 


certificate  of  purchase  of  swamp-lands  and 
receiving-  the  money  for  such  land,  effect- 
ually parted  with  all  its  interest  in  lands 
as  thougrh  patent  therefor  had  been  issued, 
and  title  vests  in  person  authorized  to  re- 
ceive patent. — McCabe  vs.  Goodwin,  106  Cal. 
486.  490.  39  Pac.  Rep.  941. 

10.  Vested  rigrht  to  patent  from  state 
for  swamp  and  overflowed  land  is  equiva- 
lent to  patent  so  far  as  state  is  concerned. 
— Pioneer  Ijand  Co.  vs.  Maddux.  109  Cal. 
633,  60  Am.  St  Rep.  67,  42  Pac.  Rep.  295. 

11.  Certificate  of  purchase  on  lands 
validated  by  act  of  March  27,  1S72,  and 
patent  issued  thereafter  vests  title  in 
patentee. — ^Northern  R.  Co.  vs.  Jordan.  ST 
Cal.  23.  28,  25  P&c.  Rep.  273,  foUowtae 
Up  ham  vs.   Hoskingr.   62   Cal.    250. 

12.  Certificate  of  purchase  of  swamp  and 
overflowed  land  does  not  pass  title,  and 
hence  in  suit  for  recovery  of  land,  com- 
menced after  Issuance  of  patent,  statute 
of  limitations  cannot  be  held  to  have  com- 
menced runningr  prior  to  date  of  patent— 
Easton  vs.  O'Reilly,  63  Cal.  305,  309.  See 
Manly  vs.   Hewlett   66   Cal.   94. 

18.  PRIIHA  FACIE  EVIDENCE  OF 
TITLE  under  act  of  March  28,  1868  (SUts. 
1867-8  p.  608),  thougrh  issued  prior  to  pasi- 
agre  of  such  act — Youngr  va  Shlnn,  48  C«L 
26.    28. 

14.  Certificate  of  purchase  is  not  of  it- 
self a  bar  to  inquire  into  rights  of  per- 
son to  whom  it  was  Issued. — Taylor  ra 
Weston,  77  Cal.  634,  640,  20  Pac.  Rep.  62: 
Directors  of  F.  L  D.  vs.  Abila,  106  Cal. 
866,  368,  89  Pac  Rep.  794. 

15.  Certificate  of  purchase  of  swamp  and 
overflowed  land  is  prima  facie  evidence  of 
title  and  is  sufficient  to  enable  holder  to 
recover  in  ejectment,  and  on  its  present- 
ment to  governor,  if  he  finds  whole  amonn: 
of  purchase  money  paid,  he  shall  Issue 
patent  for  land. — ^McCabe  vs.  Goodwin,  IH 
Cal.   486.  489,  89  Pac  Rep.  941. 

16.  Certificate  of  purchase  of  land 
granted  to  state  for  aid  of  state  seminary, 
beingr  prima  facie  evidence  of  title.  wlU 
prevail  in  ejectment  over  one  who  does  not 
produce  better  title  from  state. — Combs  ts. 
Jelly,   28   Cal.   498,   602. 

17.  After  surrender  of  certiflcate  of 
purchase  oflElcer  is  custodian  of  document 
for  benefit  of  person  entitled,  and  hence  an 
Intruder  may  be  ejected  after  same  as  be- 
fore such  certificate  had  been  rendered.— 
Wriffht  vs.  Roseberry,  81  Cal.  87,  89,  23 
Pac.    Rep.    336. 

18.  As  against  state  merely  evfdeaee  of 
contract  to  convey,  thougrh  treated  as  eri- 
dence  of  title  as  between  third  parties.— 
Taylor  vs.  Weston,  77  Cal.  634,  540.  20  Pat 
Rep.   62. 

19.  Certificate  of  purchase  is  prima  facie 
evidence  of  title,  that  is,  title  sufficient  to 
protect  purchaser  against  mere  intruder, 
but  which  does  not  preclude  state  nor  any 
one  authorized  by  statute  to  contest  It  and 
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does  not  vest  title  In  errantee. — ^McFaul  vs. 
Pfankucb,  98  Cal.  400,  403,  88  Pac.  Rep. 
397. 

9D.  Can  b«  coatradleted  and  overcome 
hj  etker  evldcBce^  and  hence  It  may  be 
shown  that  applicant  was  not  an  actual 
settler  on  land  as  stated  in  affidavit  at 
time  he  made  application  therefor. — David- 
son vs.  Cucamonera  F.  L*.  Co.,  78  Cal.  4,  8, 
20  Pac  Rep.  152;  Trimmer  vs.  Bode,  82  Cal. 
(47,  660,   22   Pac.   Rep.   136. 

21.  And  that  he  was  not  a  resident  of 
the  United  States. — Trimmer  vs.  Bode,  88 
Cal.  647.   650,   23  Pac.  Rep.   186. 

IS.  PRBSUMPrrVB  EVIDBNCB  THAT 
ALL  HAS  BBBN  DONB  BT  PROPBH  OFFI- 
CER WHICH  WAS  RB<iUIRBI>  to  vest 
legal  title  of  such  land  in  state  of  Califor- 


nia.— Watkins  vs.  Lynch,  71  Cal.  21,  24,  11 
Pac.  Rep.  808. 

23.  PRESUMPTION  THAT  LANDS  IN- 
CLUDED HAVB  BBBN  LISTED  TO   STATE 

is  not  created  by  certificate  of  purchase  of 
lieu  lands. — ^Murphy  vs.  Sumner,  74  CaL 
316,   818,   16   Pac.   Rep.   8. 

24.  l^UO  MAY  ATTACK.— A»  applicant 
to  purchase  land  may  attack  certificate  of 
purchase  to  such  land,  he  beingr  In  privity 
with  state. — Trimmer  vs.  Bode,  82  Cal.  647, 
660,  22  Pac.  Rep.  186. 

25«     Trespasser  on  school  lands  is  not  In 

privity  with  United  States  so  as  to  set  up 
claim  in  ejectment  that  state  is  not  en- 
titled to  such  section  by  reason  of  having: 
taken  lands  in  lieu  thereof. — ^Flgrgr  vs. 
Handley,   62   Cal.    244,   246. 


§3616.  CERTIFICATES  OF  PURCHASE  MAT  BE  SOLD.  Certificates  of 
purchase,  and  all  rights  acquired  thereunder,  are  subject  to  sale,  by  deed  or 
assignment,  executed  and  acknowledged  before  any  officer  authorized  by  law 
to  take  acknowledgments  of  conveyances  of  real  property,  or  before  the 

register.  History:     Enacted  March  12,  1872. 

1.  Applied,  cited,  eonstmed,  referred  to. 

2.  Application  to  purchase. 

3.  Assignment  of  certificate  of  location  con- 

stitutes le^  title. 

4.  Assignment  of  certificate  of  porchase. 

5.  Same — ^Assignment  by  way  of  security 

operates  as  equitable  mortgage. 

Q.  Conveyance  of  land  and  delivery  of  ctf- 
tificate  assignment. 

7.  Conveyance  of  land  carries  certificate  of 
purchase. 
8,9.  Deed  from  holder  of  certificate  of  loca- 
tion. 

10.  Failure  to  record  assignment. 

11.  Foreclosure  sale. 

12.  Sale  of  land  by  holder  of  certificate. 

13.  Sale  of  undivided  interest. 

14.  Transfer  of  right  to  purchase  lieu  lands. 

15.  Who  may  be  assignee. 

16.  Same — Bona  fide  purchaser. 


1.  APPLIED,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc,  in:  Wltcher  ye.  Conk- 
111),  84  Cal.  499,  504,  24  Pac.  Rep.  802  (cited); 
Directors  of  P.  I.  D.  vs.  Ablla,  108  Cal.  355, 
863.  89  Pac.  Rep.  794  (construed  and  ap- 
plied); Marshall  vs.  Farmers'  Bank  of 
Fresno,  116  Cal.  880,  886,  42  Pac.  Rep.  418, 
47  Id.  62  (referred  to). 

X  APPLICATION  TO  PIJROHASB  state 
lands  does  not  fflve  applicant  rlg-ht  which 
he  can  transfer  to  another. — Cadlerque  vs. 
Duran,  49  Cal.  856,  868. 

S.  ASSIGNMENT  OF  CERTIFICATE  OF 
LOCATION — Conatltutca  le^al  title  In  a«- 
^igaec,  It  being  prima  facie  evidence  of 
'egal  title  In  holder  under  act  of  April  13, 
1859. — Stan  way  vs.   Rublo,   61   Cal.   41,  46. 

4.  ASSIGNMENT  OF  CERTIFICATE  OF 
PURCHASE  of  swamp  and  overflowed 
lands  vested  In  purchaser  whatever  Inter- 
est is  conveyed  by  certificate. — ^Ward  vs. 
Packard,  18  CaL  891,  894. 


6.  Aafllsnmeiit  of  eertlfleatefl  of  pnrekafle 
of  state  lands  by  ifvay  of  fleeorlty  operate* 
afl  equitable  mortsase  on  interest  on  land 
which  was  acquired  under  certificate. — ^HiU 
vs.    Eldred,    49    Cal.    398.    401. 

e.  CONVEYANCE  OF  LAND  AND  THE 
DEIilVERT  OF  THE  CERTIFICATE  OF 
RECEIVER  OF  LAND  OFFICE  RY  PRE- 
EMPTIONER  —  Saffldent  cvidenee  of  ««- 
■Iflrnment  of  certificate  and  all  rigrhts  con- 
ferred thereby.  —  Wltcher  vs.  Conklln,  84 
Cal.  499,  604,  24  Pac.  Rep.  802.  See  Thurs- 
ton vs.  Alva,  46  Cal.  16. 

7.  CONVEYANCE  OF  LAND  CARRIES 
CERTIFICATE  OF  PURCHASE  as  evidence 
of  title,  hence  subsequent  assignee  of  such 
certificate  of  purchase  with  knowledere  of 
prior  conveyance  should  procure  patent  to 
such  land,  although  such  title  was  in  trust 
for  grantees. — Jackson  vs.  Hyde,  91  Cal. 
468,   464,    27   Pac.    Rep.    759. 

a  DEED  FROM  HOLDER  OF  CERTIFI- 
CATE OF  LOCATION  to  school  lands,  of 
all  right  and  title  to  section  and  to  school 
location  certificate  of  purchase,  and  also 
all  estate,  right,  title  and  Interest  to  school 
location  claim  and  demand  whatsoever, 
conveyed  all  title  which  grantor  received 
by  subsequent  issuance  of  patent  for  such 
land. — Stanway  vs.  Rublo,   61   Cal.  41,   46. 

9.  Patent  to  school  lands  Issued  to  one 
to  whom  quitclaim  deed  had  been  issued 
authorizing  him  to  receive  certificate  of 
purchase  to  be  issued  to  grantor,  who  after- 
wards had  received  certificate  of  purchase, 
though  without  any  assignment  thereof. — 
Marshall  vs.  Farmers'  Bank  of  Fresno,  115 
Cal.   830,  836,  42  Pac.  Rep.  418.  47  Id.  62. 

10.  FAILURE  TO  RECORD  ASSIGNMBIVT 

of    certificate    of    purchase    of    swamp    and 
overflowed   lands   renders   such   assignment 
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void  as  agrainst  prior  mortEragrer  so  far  as 
relief  is  concerned  asralnst  foreclosure  of 
mortgrase. — Henderson  vs.  Grammar,  66  CaL 
332,   835,   5   Pac   Rep.   688. 

11.  FORBCIiOSURB  SALB.  —  Rlgrhts  of 
holder  of  certificate  of  purchase  of  swamp 
and  overflowed  land  passed  to  purchaser 
at  foreclosure  sale  and  sheriff's  deed  in 
pursuance  thereof  under  mortss-Se  of  such 
land. — Henderson  vs.  Grammar,  66  Cal.  332, 
335,   6   Pac.   Rep.   688. 

12.  SALB  OF  LAND  BY  HOLDBR  OF 
CBRTIFICATB  OF  PVRCHASB  of  school 
lands  is  unauthorized.  He  can  only  sell 
or  asslgrn  certificate  of  purcnase  and  rigrht 
acquired  thereunder. — Directors  of  F.  L  D. 
vs.  Abila,  106  CaL  866,  863.  39  Pac.  Rep. 
794. 

13.  8AL.B     OF    UNDIVIDBD     INTEREST 

in  lands  held  by  state  Is  not  provided  for, 
and  hence  where  certificate  of  purchase 
was  annulled  as  to  an  undivided  interest, 
owner  of  other  undivided  interest  is  not 
entitled  to  purchase. — LfOet  vs.  Black,  60 
Cal.    84,    86. 


14.  TRANSFER  OF  RIGHT  TO  PUR- 
CHASE LIBIT  LANDS  by  direct  assignment 
or  otherwise  is  unauthorized. — Churchill  vs. 
Anderson,   66  Cal.   66,  67. 

15.  IVnaO  MAT  BB  ASSIGNEE. — Where 
statute  did  not  restrict  assigrnment  of  cer- 
tificate of  purchase  of  swamp  and  over- 
flowed land  to  an  actual  settler,  subse- 
quent adoption  of  constitution  cannot 
affect  right  of  holder  of  certificate  to  as- 
sign it  to  corporation  which  was  not  an 
actual  settler. — McCabe  vs.  Goodwin,  196 
Cal.   486,  491.  89  Pac  Rep.   941. 

Itf.  Bona  llde  parchaser.  —  Assig'nee  of 
holder  of  certificate  to  purchase  school 
lands  stands  in  no  better  position  than  his 
assignor,  and  hence  where  application  is 
Invalid  by  reason  of  false  statements  Id 
affidavit,  assignee  is  not  entitled  to  patent 
to  land,  certificate  of  purchase  being  mere- 
ly evidence  of  contract  to  convey,  and 
hence  rule  as  to  purchasers  of  equitable 
Interest  applies,  and  not  that  of  bona  fide 
purchaser. — Taylor  vs.  Weston,  77  CaL  534, 
536,   20  Pac.   Rep.   62. 


§  3516.  SALE  TO  BE  RECORDED.  All  such  sales  must,  when  the  deed 
or  assignment  is  recorded  by  the  county  recorder,  be  reported  by  him  to  the 
register,  to  be  entered  in  the  books  of  his  office. 

History:     Enacted  March  12,  1872. 

1.  Applied,    cited,    construed^    referred   to. 

2.  Sale  or  assignment  of  certificate. 


1.     Applied,  cited,  coBstrned,  referred  to, 

etc.,  in:    Directors  of  P.  I.  D.  vs.  Abila,  106 
Cal.  356,  S63,  S9  Pac.  Rep.  794  (referred  to). 


9.  Sale  or  asstsnineDt  of  ccrtlllcate  ef 
pnrehase  of  sehool  land  must  be  r^ortei 
to  reiciater  of  land  office. — Directors  of  F- 
L  D.  vs.  Abila,  106  CaL  S66,  363,  39  Pac 
Rep.    794. 


§  3517.    COMPENSATION  OF  RECORDER.     The  recorder  is  entitled  to 
receive  from  the  purchaser,  for  making  such  report,  a  fee  of  fifty  cents. 

History:     Enacted  March  12,  1872. 

§  3518.    DUPLICATE  FOR  LOST  CERTIFICATE  OF  PURCHASE.   If  the 

owner  of  a  certificate  of  purchase  claims  that  it  has  been  lost,  destroyed,  or 
is  beyond  his  control,  the  register  must  take  testimony  concerning  the  loss, 
destruction,  or  reason  why  the  same  is  beyond  his  control.  But  the  party  must, 
before  the  hearing,  make  aflSdavit  that  he  has  not  sold  the  said  certificate  of 
purchase,  or  the  land  described  therein,  and  must  publish  a  notice  in  some 
newspaper  in  the  county  where  the  land  is  situated,  or  if  there  is  no  newspaper 
published  in  the  county,  then  in  some  newspaper  of  general  circulation  in  the 
county,  for  at  least  four  weeks,  describing  the  certificate  and  the  lands  for 
which  the  same  was  issued,  stating  the  name  of  the  person  to  whom  the  same 
was  issued  and  the  person  then  claiming  to  own  it,  together  with  the  time  and 
place  of  the  hearing.  If  the  register  is  satisfied  of  the  loss  or  destruction  of 
the  certificate,  or  that  it  is  beyond  the  control  of  the  person  owning  the  same, 
he  must  issue  to  the  owner  thereof  a  duplicate  with  the  word  * 'duplicate" 
written  across  the  face  thereof  in  red  ink.  Such  duplicate  shall  have  the  same 
force  and  effect  as  the  original.  If  there  is  a  contest  as  to  the  issuing  of  a 
duplicate  certificate,  the  register  may  hear  and  determine  the  same,  or  may 
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refer  it  to  the  proper  court,  as  provided  in  section  thirty-four  hundred  and 

fourteen. 

History:     Enacted   March   12,   1872;    amended  March  28,   1874,   Code 
Amdts.  1873-4,  p.  53. 

1.  Applied,  cited,  constmed,  referred  to. 

2.  Construed. 


1.  APPLIED,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Cerf  vs.  Relchert, 
73  Cal.  360.  862.  863.  864.  15  Pac.  Rep.  10 
(construed  with  amendments). 

X  CONSTRUED. — Ajuendment  of  sectloB 
1«  1874  authorlzingr  owner  of  certificate  of 
purchase  which  has  been  lost  or  destroyed 


or  beyond  his  control  to  procure  duplicate 
thereof  construed  not  to  repeal  act  of 
March  27.  1822,  authorlzlnsr  Issuance  of 
patents  from  presentation  of  sheriff's  deed, 
and  hence  It  was  not  necessary  for  holder 
of  such  sheriff's  deed  to  procure  duplicate 
certificate  before  being:  entitled  to  patent. 
— Cerf  vs.  Relchert,  73  Cal.  8G0.  364.  15 
Pac.   Rep.   10. 


§  3619.  BEOISTEB  TO  PREPARE  PATENTS^  WHEN.  Whenever  final 
payment  has  been  made- for  any  tract  of  land,  the  selection  of  which  has  been 
accepted  and  approved  by  the  United  States  authorities,  or  when  the  tract 
finally  paid  for  or  reclaimed  is  swamp  and  overflowed,  salt-marsh,  or  tide- 
lands,  the  register,  upon  the  surrender  of  the  certificate  of  purchase  by  the 
person  entitled  to  the  same,  must  prepare  a  patent  for  the  land,  and  send  it  to 
the  governor,  together  with  a  certificate  that  the  laws  in  relation  thereto  have 
been  complied  with,  that  payment  in  full  has  been  made,  and  that  the  party 
named  in  the  prepared  patent  is  entitled  to  it. 

History:     Enacted  March  12,  1872. 

1.  Applied,  cited,  eonfltraed,  referred  to. 

2.  Construed. 
^.  Certificate. 

4.  Issuance  of  patent  to  supersede  certificate. 
6.  Same — After  surrender  of  certificate  for 

portion  of  land. 

6.  Purchaser  who  fails  to  surrender  certificate 

of  purchase. 

7.  Same — To  holder  of  sheriff's  deed. 

8.  Surrender  of  sheriff's  deed  to  part  of  tract. 


1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  in:  Duncan  vs.  Gard- 
ner, 46  Cal.  24,  26  (applied);  Cerf  vs.  Relch- 
ert, 73  Cal.  860.  862.  16  Pac.  Rep.  10  (con- 
strued); Wright  vs.  I^oseberry,  81  Cal.  87, 
89.  22  Pac.  Rep.  336  (construed  and  ap- 
plied); Marshall  vs.  Farmers'  Bank  of 
Fresno.  115  Cal.  830.  835.  42  Pac.  Rep.  418. 
47  Id.  62   (construed  and  applied). 

2.  CONSTRUED.  —  Under  this  section 
patent  reciting:  that  land  had  been  located 
In  accordance  with  law.  and  that  applicant 
for  patent  was  entitled  to  receive  it  is  valid. 
— Marshall  vs.  Farmers'  Bank  of  Fresno, 
115  Cal.  330,  336.  42  Pac.  Rep.  418.  47  Id.  68. 

S.  CERTIFICATE. — ^IB  aetlon  of  eject- 
■iMity  though  it  appear  that  as  to  portion 
of  land  certificate  of  purchase  offered  as 
evidence  of  title  had  been  superseded  by 
patent,  statement  by  survey or-greneral  that 


patent  had  been  issued  for  such  portion 
constituted  prima  facie  evidence  of  title. — 
Wrlgrht  vs.  Duncan,  81  Cal.  87,  90.  22  Pac. 
Rep.   336. 

4.  ISSUANCE  OF  PATENT  SUPER- 
SEDES CERTIFICATE,  and  it  becomes 
functus  officio. — Wright  vs.  Roseberry,  81 
Cal.   87,  90.   22  Pac.  Rep.   336. 

5.  After  narrender  of  certificate  for  por- 
tion of  land  embraced  in  such  certificate, 
does  not  operate  to  destroy  certificate  as  to 
remaining  portion. — Wright  vs.  Roseberry, 
81  Cal.  87.  89,  22  Pac.  Rep.  336. 

e.  PURCHASER  IVHO  FAILS  TO  OFFER 
TO  SURRENDER  CERTIFICATE  OF  PUR- 
CHASE Is  not  entitled  to  patent  for  lands. 
— Duncan  vs.  Gardner,  46  Cal.  24,  26. 

7.  To  bolder  of  aherltPs  deed. — ^Act  of 
March  27,  1872,  authorizing  purchaser  hold- 
ing under  sheriff's  deed  of  lands  which  had 
been  sold  by  state  to  be  subsequent  to  this 
section  and  authorizes  issuance  of  patent 
without  production  of  original  certificate 
of  purchase. — Cerf  vs.  Relchert.  78  Cal.  860 
864.  16  Pac.  Rep.  10. 

8.  SURRENDER  OF  SHEIRIFF'S  DEED 
TO  PART  OF  TRACT  originally  purchased 
does  not  entitle  applicant  to  patent  to 
whole  tract  under  f  2  of  act  of  March  27, 
1872. — Duncan  vs.  Gardner,  46  Gal.  24.  26. 


§  3620.  PATENT,  HOW  EXECUTED.  The  patent  must  then  be  signed  by 
the  governor,  attested  by  the  secretary  of  state,  sealed  with  the  great  seal  of 
the  state,  and  be  (countersigned  by  the  register. 

History:     Enacted  March  12,  1872. 
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1-3.  Ck>nelu8ivenes8  of  patent. 

4.  Same — Improper  listing  of  lien  landa. 
5-7.  Same — Nature  of  landa. 

8.  Same — Same — Swamp  and  overflowed 

land. 

9.  Same — ^Patent  void  on  ita  face. 

10.  Same — Premature  issuance  of  patent, 

11.  Same — Segregation  of  swamp-land. 

12.  Grounds  of  attack  on  patent. 

13.  Same — Land  not  included  in  grant. 
14-16.  Persons  who  may  attack  patent. 

17.  Same  —  Applicant    to    purchase    lieu 

lands  after  issuance  of  patent  to  an- 
other. 

18.  Samo— Applicant  who,  by  reason   of 

falsity,    acquired   no   right   to   pur- 
chase. 

19.  Same — ^Attorney-general. 

20.  Same — Same — State  having  no  inter- 

est. 

21.  Same — Holder  of  patent  under  home- 

stead law. 

22.  Same — Locators  of  mineral  land. 
23-25.  Same — One  in  possession. 

26.  Same — Person  who  claims  land  under 
another  title. 
27-31.  Same — Pre-emptor  on  public  land. 

82.  Same — Same — ^Publication     of    notice 

of  application  will  not  conclude  pre- 
emptor. 

83.  Bejection  of  application  to  enter  land 

as  homestead. 

34.  Same — Same — Due  diligence. 

35.  Same  —  Bejection    of    application    to 

purchase  state  lands. 

36-39.  Proceedings  to  attack  patent  —  Com- 
plaint. 
40.  Same — Evidence,  admissibility. 

11, 42.  Same — Same— <3onclusivenes8. 

%  44.  Same — Same — Sufficiency. 

45.  Same  —  Offer     to     return     purchase 

money. 

46.  Same — Proof,  burden  of. 

47.  Sign  patent  tor  state  lands. 

48,49.  Same--Governor  will  be  compelled  by 
mandamus  to  sign  patent. 

50.  Same — Befusal  to  sign. 

51.  Title  conveyed. 

52.  Title  relates  back  to  application. 
53-55.  Validity  of  patent. 

56-58.  Same — Bona  fide  purchasers. 
59,60.  Same — Same — Knowledge    that    lands 
purchased  were  state  lands. 

61.  Same  —  Issuance    of    patent    pending 

contest  proceedings. 

62.  Same — Mistake  in  patent. 

63.  Same — Not  dependent  on  publication 

of  notice  of  application  to  purchase. 

64.  Superiority  of  patent. 

65.  Same — "Where  patent  is  void. 

1.     GONCLUSITENBSS       OF      PATE:irT.r— 

Patent  to  state  lands  is  conclusive  between 
parties  and  their  privies  against  collateral 
attack,  but  before  it  concludes  anythingr  it 
must  be  construed  and  its  meaning*  deter- 
mined, and  when  it  contains  calls  they  are 
to  be  reconciled  upon  the  same  principles 
and  by  the  same  rules  that  govern  the  con- 
struction of  other  deeds  of  conveyance. — 
Milier  vs.  Grunsky.  141  Cal.  441,  449,  «« 
Pac.    Rep.    859.    75    Id.    48. 


5.  Issuance  of  patent  for  state  land  is 
on  collateral  attack  conclusive  declaration 
as  against  all  claiming  under  government 
that  facts  have  been  found  in  favor  of 
patentee. — Dreyfus  vs.  Badger,  108  CaL  58* 
64.  41  Pac.  Rep.  279. 

8.  Patent  for  swamp  and  overflowed 
lands  is  properly  admissible  as  prima  facie 
evidence  of  title  as  against  mere  naked 
trespasser,  and  to  disprove  evidence  of 
title  furnished  by  patent  he  must  bring 
himself  into  privity  with  common  source 
of  title. — Zumwalt  va  Dickey,  92  Cal.  15S. 
158,  28  Pac.  Rep.  212. 

Am  to  patent  am  hti^best  evidence  of  title, 
see  monographic  note  12  Am.  Dec  564. 

4.     Improper      Iletlnir      of     lien     laadi. — 

Patent  to  state  lands  cannot  be  collateral- 
ly attacked  on  ground  that  land  was  improp- 
erly listed  to  state  as  lieu  lands  and  that 
state  improperly  conveyed  It  by  sach 
patent. — O'Connor  vs.  Frasher,  56  Cal.  Iff. 
601. 

6.  Nature  of  lands.  —  Determination  by 
officers  of  state  land  department  that  lands 
came  within  provisions  of  act  of  March  28. 
1868,  is  not  subject  to  collateral  attack.— 
Klauber  vs.  HIggins,  117  Cal.  451,  458.  49 
Pac  Rep.  468. 

6.  Patent,  regxilar  on  its  face,  which  hai 
been  issued  by  government  for  land  which 
it  owned,  under  law  providing  for  disposal 
of  land  patented,  upon  ascertainment  of 
certain  facts,  officers  of  land  department  of 
government  have  Jurisdiction  to  determine 
such  fact,  and  issuance  of  patent  Is  on  col- 
lateral attack  and  conclusive  decla:'ation 
as  against  all  claiming  under  government 
that  facts  have  been  found  in  favor  of 
patentee,  and  this  rule  applies  to  deter- 
mination of  particular  character  of  land 
which  is  subject  to  patent. — Dreyfus  vs. 
Badger.  108  Cal.  58,  63,  41  Pac.  Rep.  279. 

7.  Patent  to  state  land  Is  conclusive  aa 
to  conditions  and  characteristics  of  land, 
and  hence  In  ejectment  It  cannot  be  shown 
that  affidavit  stating  such  land  was  not  suit- 
able for  cultivation  was  false. — Dreyfus  va 
Badger,  108  Cal.  68,  66,  41  Pac.  Rep.  279. 

8.  Same — Sivamp  and  overllo^red  laad*-' 

Patent  issued  by  state  for  lands  as  swamp 
and  overflowed  lands  is  not  conclusive  evi- 
dence of  character  of  land,  but  may  be 
contradicted  by  parol  evidence. — ^Robinson 
vs.  Forrest,  29  Cal.  SI 7,  318.  820.  See  KUe 
vs.  Tubbs,  23  Cal.  481,  441:  Keeran  vs. 
Griffith,  81  Cal.  461,  468;  Keeran  vs.  Allen, 
38  Cal.  542,  647. 

P.  Patent  void  on  Ita  face  may  be  as- 
sailed at  any  time  and  In  all  cases  and 
may  be  attacked  collaterally. — Rondell  vs. 
Fay,  82  Cal.  354,  862.  See  Doll  vs.  Meador. 
16  Cal.  295.  297;  Terry  vs.  Megerle.  24  CaL 
609,  624,  85  Am.  Dec.  84;  People  ex  reL  Plx- 
ley  vs.  Stratton.  25  Cal.  242.  251. 

10.     Preniatare  laananee  of  patent  to  land 

located  under  school  land  law,  is  not  ground 
on  which  state  can  avoid  it. — ^People  ex  reL 
Hastings  vs.  Jackson,  61  Cal.   648.  554. 


Tit.  vni,  ch.  I,  art.  nr.]        ATTACKING  PATE:ilfT--€IROVND8— BY  WHOM.        <86S>       99021$ 


11*  8gar<s»t*oa  of  vframp-Uuid. — ^Patent 
to  swamp  or  oyerflowed  lands  is  only  prima 
facie  evidence  of  title,  and  may  be  contra- 
dicted and  overcome  by  proof  that  such 
land  bad  not  been  segrresrated  by  officers 
of  United  States. — Kile  vs.  Tubbs,  tS  CaL 
481.  441. 

U.  GROmfDS  OF  ATTACK  ON  PAT- 
CNT. — Patent  to  state  land  cannot  be  at- 
tacked collaterally,  where  authority  to 
Issue  patent  depends  on  existence  of  par- 
ticular facts  in  reference  to  condition  or 
location  of  property  or  performance  of  cer- 
tain antecedent  acts,  and  officers  have  been 
appointed  for  ascertainment  of  these  mat- 
ters in  advance,  who  have  passed  upon 
them  and  questioned  their  judgrment. — 
Churchill  vs.  Anderson,  66  Cal.  65,  61.  See 
Boll  vs.  Meador,  16  Cal.  296,  825. 

As  to  eollateral  attaek  on  patent*  see 
monographic  note  12  Am.  Dec  665. 

As  to  Impeachment  of  patent  for  trmnd^ 
see  monogrraphic  note  S  Am.  Dec.  668;  notes 
43  Am.  Dec.  176;  85  Am.  Dea  98. 

1&  I«and  not  Inelnded  In  grmnt. — ^Patent 
from  governor  for  swamp  and  overflowed 
lands  is  prima  facie  evidence  of  title,  but 
may  be  disproved  by  showinflr  that  land 
was  not  included  in  grrant  to  state. — Sum- 
mers vs.  Dickinson,  9  CaL  664,  666. 

14.  PERSONS  DTHO  MAT  ATTACK 
PATEUfT. — Person  seekingr  to  attack  patent 
of  state  must  connect  himself  with  para- 
mount source  of  title,  and  also  show  that  he 
has  prosecuted  his  claim  with  dlllgrence.-^ 
Dreyfus  vs.  Badgrer,  108  Cal.  58,  63,  41  Pac. 
Rep.  279.  See  Doll  vs.  Meador,  16  Cal.  295, 
326;  O'Connor  vs.  Frasher,  66  Cal.  499;  Kent- 
fleld  vs.  Hayes,  57  Cal.  409;  Burlingr  vs. 
I'hompkins,  77  CaL  257,  19  Pac  Rep.  429. 

16.  So  also  one  seekingr  to  have  patentee 
of  land  declared  his  trustee  in  absence  of 
any  contract  between  parties. — ^Dreyfus  vs. 
Badgrer,  108  CaL  68,  63,  41  Pac.  Rep.  279. 

16.  One  who  does  not  bringr  himself  into 
relations  either  with  state  or  with  United 
States  cannot  attack  patent  to  swamp  or 
overflowed  lands  on  grround  that  largrer 
part  of  such  lands  were  dry  and  flt  for  cul- 
'tivation. — Carder  vs.  Baxter,  28  Cal.  99,  100. 

17.  Applicant  to  purehaae  lien  lands 
after  Issuance  of  patent  to  another  does  not 
authorize  applicant  to  claim  that  legral  title 
was  held  in  trust  for  him,  he  not  beingr  in 
privity  with  owner  of  such  legr&l  title,  or 
with  common  paramount  source  of  title. — 
Churchill  vs.  Anderson,  56  Cal.  65,  58. 

18.  Applicant  who  by  reason  of  falsity 
of  statements  In  his  aHldavIt  did  not  ae- 
«nlre  nny  riffht  to  pnrehaao  is  not  entitled 
to  attack  patent  Issued  to  another  appli- 
cant for  such  lands. — ^Davidson  vs.  Cuca- 
mongra  F.  L.  Co.,  78  CaL  4,  8,  20  Pac  Rep. 
)52. 

IP.  Attorney-General  has  authority  to 
file  Information  in  nature  of  bill  in  chan- 
cery to  annul  patent  for  swamp  and  over- 
flowed land  granted  by  state  to  individual 
on  false  representations  as  to  character  of 
Pol.  C— 66 


land. — People  ex  rel.  Pixley  vs.  Stratton,  lU 
CaL  242,  247. 


Same. — State  havlnff  no  Interest  In 
land,  attorney- general  is  not  authorized  to 
bring:  information  to  set  aside  patent  there- 
to grranted  by  state  on  ground  of  fraud  on 
part  of  purchaser. — ^People  ex  reL  Pixley 
▼■.Stratton,  26  CaL  242,  261. 

91.     Holder    of    patent    nnder    homestead 

law  is  entitled  to  attack  patent  issued  by 
state  under  selection  under  the  500,000- 
acre  grant  on  being  in  privity  of  United 
States.— Chant  vs.  Reynolds,  49  CaL  218,  218. 

98.  Locators  on  ndneral  land. — Where 
title  to  school  section  remained  in  United 
States  because  such  lands  were  mineral 
lands,  defendants  were  in  possession  under 
mining:  location,  they  were  in  privity  with 
United  States,  so  as  to  be  able  to  attack 
patent  to  such  lands  from  state  as  school 
lands. — Hermodlla  vs.  Hubbell,  89  CaL  6, 
8,  82  Pac  Rep.  611. 

28.  One  In  possession  of  lands  Is  entitled 
to  attack  right  of  another  under  void 
patent. — Klauber  ▼■.  Higgins,  117  Cal.  461, 
468,  49  Pac  Rep.  466.  See  Bdwards  vs.  Rol- 
ley,  96  CaL  408,  410,  81  Am.  St  Rep.  tS4, 
31  Pac  Rep.  267. 

24.  Patent  to  state  lands  received  under 
the  500,000-acre  grant  cannot  be  attacked 
by  persons  whose  only  right  Is  bare  pos- 
session of  such  land. — Doll  vs.  Meador,  16 
Cal.    295,   881. 

26.  Patent  to  lands  located  under  school 
warrant  cannot  be  attacked  by  person  In 
possession  who  claims  such  lands  belonged 
to  United  States,  but  has  no  title  there- 
from.— Rhodes  vs.  Craig,  21  CaL  419,  423, 
following  Doll  vs.  Meador,  16  CaL  295,  881. 

M.  Person  who  claims  snch  lands  nnder 
another  title  may  attack  patent  to  land  as 
swamp  and  overflowed  land. — People  ex  rel. 
Pixley  vs.  Stratton,  26  Cal.  242,  251. 

27.  Pre-«mptor  on  pnbUe  land  who   has 

duly  filed  his  application  to  purchase  and 
has  offered  to  prove  up  his  claim  and  has 
tendered  purchase  money  is  entitled  to  at- 
tack patent  from  state.  —  Rosecrans  vs. 
Douglass,  52  Cal.  213,  216. 

28.  PRES-ESMPTOR    ON    PUBLIC    ULNDS 

of  United  States  Is  entitled  to  attack 
patent  issued  by  state  under  the  500,000- 
acre  grant,  he  being  in  privity  of  United 
States. — Terry  vs.  Megerle,  24  CaL  609,  630, 
86  Am.  Dec  84. 

29.  Pre- emptor  may  contest  patent  from 
state  to  land  as  swamp  and  overflowed 
lands. — ^Robinson  vs.  Forrest,  29  Cal.  317, 
818,  320;  Read  vs.  Caruthers,  47  CaL  181, 
182. 

30.  Where  defendant  made  application 
to  purchase  land  as  pre-emptor  from  United 
States,  but  his  application  was  rejected  on 
ground  that  land  had  been  listed  to  state, 
and  thereafter  he  made  application  to  pur- 
chase such  land  from  state,  which  applica- 
tion was  denied  because  of  prior  application 
of    plaintiff's    predecessor,    and    defendant 
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took  no  steps  to  contest  such  prior  ap- 
plication, which  ripened  into  patent  from 
state,  he  is  not  entitled  to  have  such 
patenteee  declared  trustee  for  him. — Drey- 
fus vs.  Baderer,  lOS  CaL  68,  88.  41  Pac  Rep. 
279. 

81.  Where  pre-emptor  failed  to  show 
that  he  was  qualified  pre-emptor  who  is 
Qot  in  privity  with  United  States,  so  as  to 
be  authorized  to  attack  listingr  of  lands  to 
state  as  lieu  lands  or  to  attack  patent  of 
state  issued  therefor. — Schieffery  vs.  Tapia. 
88  CaL  184,  186.  8  Pac.  Rep.  878. 

9SL  Sowe. — Poblleatloa  of  aotlee  of  ap- 
plication  for  patent  to  laaA  as  swamy  a»4 
overflowed  land  will  mot  conolade  pre- 
emptor  on  such  lands  as  to  fact  that  such 
land  was  swamp  and  overflowed. — Read  vs. 
Caruthers,  47  CaL  181,  182. 

55.  Rejection  of  application  to  enter  land 
as  komestcad  does  not  put  such  applicant 
in  privity  with  United  States  so  as  to  au- 
thorize him  to  attack  patent  In  state. — 
Burlinsr  ▼&.  Thompklns,  77  CaL  267,  261.  It 
Paa  Rep.  489. 

M.  Same« — ^Dne  dlllcenee  is  not  shown 
by  applicant  to  purchase  state  lands  after 
rejection  of  his  application  he  does  not  in- 
stitute any  contest,  but  permit  patent  to 
issue  to  another  applicant,  and  hence  will 
not  be  allowed  to  attack  such  patent  col- 
laterally.— Dreyfus  vs.  Badger,  108  CaL  88. 
64,   41   Pac.   Rep.   279. 

SB.  Rejection  of  application  to  pnrckaao 
utmte  lands  does  not  connect  applicant  with 
title  of  state  so  as  to  authorise  him  to 
attack  patent  collaterally. — Kentfleld  vs. 
Hayes,  67  CaL  409,  411. 

56.  PROCBBDINGS  TO  ATTACK  PAT- 
BNT.— Complaint  In  action  to  have  patent 
to  lieu  lands  annulled  which  fails  to  show 
that  plaintiff's  assigmor  came  within  excep- 
tion of  act  of  March  27,  1872.  so  as  to  ren- 
der application  invalid  under  act  of  March 
28,  1868,  by  reason  of  failure  to  make  pay- 
ment required  within  fifty  days,  renders 
such  complaint  insufflclent  on  general  de- 
murrer, it  being:  Incumbent  on  plaintifT  to 
show  that  he  was  entitled  to  benefit  of  act. 
— People  ex  rel.  Lynch  vs.  Marts,  74  CaL 
110.  112,  16  Pac.  Rep.  449. 

37.  In  action  to  set  aside  patent  issued 
under  500,000-acre  grant  it  is  necessary  to 
allegre  that  relator's  title  was  procured  in 
accordance  with  conditions  prescribed  by 
law,  and  performance  of  such  conditions 
must  be  specially  averred. — People  ex 
reL  Hastlners  vs.  Jackson,  24  Cal.  630,  632. 

38.  Complaint  in  action  to  annul  patent 
because  of  defect  in  application  to  purchase 
such  land  must  allegro  that  patent  is  based 
on  such  application  where  such  fact  does 
not  appear  in  patent  itself. — People  vs. 
Bryan,  78  CaL  876,  877,  14  Pac.  Rep.  898. 

89.  Where  in  cross-complaint  In  eject- 
ment it  was  alleged  that  in  prior  contest 
between  plaintiff  and  another  former  had 
purchased  tatter's  rtgrht.  but  did  not 
allegre  that  such  right  was  valid  one,  oross- 


complaint  does  not  show  that  defendant  has 
been  injured  by  such  purchase  though  it 
was  fraudulent. — ^Peabody  vs.  Prince,  78 
CaL  611,  616.  21  Pac.  Rep.  128. 

40.  IBvldenco,  admlMlbUlty^-In  action  to 
determine  whether  lands  were  swamp  or 
overfiowed  lands,  plat  of  survey  of  town- 
ship is  admissible  for  showingr  lands  of 
subdivisions  but  not  for  purpose  of  showing 
by  descriptive  notes  thereon  that  those  sub- 
divisions are  swamp  and  overflowed  landa 
— Robinson  vs.  Forrest,  29  CaL  817,  318,  32S. 


41.  Same — Conclnalvcneaa. — Patent  from 
United  States  to  lands  is  not  conclusive 
that  patentee  had  filed  his  pre-emption 
claim  of  such  lands  prior  to  their  location 
under  state  school  warrant  under  600.000- 
acro  grant. — Smith  vs.  Athem.  84  CaL  606, 
618. 

42.  Patent  for  state  lands,  valid  on  its 
face,  is  conclusive  evidence  of  title  in  action 
of  ejectment  against  defendant,  who  shows 
no  connection  with  common  or  paramount 
source  of  title. — Kentfleld  va.  Hayes,  67  CsL 
409,  410. 


Saase — SnlBclency* — ^Evidence  to  Jus- 
tify setting  aside  patent  to  state  lands  on 
grounds  of  fraud  must  be  clear,  convincing 
and  unequivocal. — People  vs.  Swift,  96  CaL 
166,  169,  81  Pac  Rep.  16. 

44.  Evidence  held  insufficient  to  show 
that  purchasers  of  lands  patented  by  state 
were  not  bona  fide  purchasers  for  value 
without  notice. — -People  vs.  Swift,  96  Cal. 
166,  170,  81  Pac.   Rep.  16. 

45.  Offer  to  retnm  pnrchaae  BDumey  must 
bo  made  to  entitle  state  to  maintain  action 
to  annul  patent  to  swamp- land,  where 
ground  was  an  Innocent  mistake  in  appli- 
cation to  purchase  such  land. — People  ts. 
Bryan,  78  CaL  876,  877,  14  Pac.  Rep.  893. 

4«.  Proof,  burden  of. — ^Patent  for  school 
lands  is  prima  facie  valid,  and  burden  Is 
on  person  attacking  it  to  show  its  Invalid- 
ity.— Hebbron  vs.  Graves,  78  CaL  380.  881, 
20  Pac.  Rep.  740.  See  Leviston  va  Ryan,  7S 
Cal.   293,   297,  17  Pac  Rep.  289. 

47.  SIGNIlfG  OF  PATE3NT  FOR  STATIC 
TjAVDS  by  governor  is  ministerial  act— 
Mlddleton  vs.  Low.  80  CaL  696.  601. 

48.  €k»vemor  ivlU  be  compelled  by  »•■- 
damns  to  sign  patent,  if  land  sold  by  state 
officers  was  property  of  state,  all  acts  re- 
quired by  law  prior  thereto  have  been  duly 
performed,  and  purchaser  is  competent  to 
purchase,  unless  law  has  vested  in  him 
discretionary  powers. — Middleton  vs.  Low, 
80  CaL  696,  611. 

49.  But  not  for  land  within  *  limits  of 
Spanish  or  Mexican  grant,  or  In  sixteenth- 
or  thirty-sixth  section  which  has  not  been 
surveyed  by  United  States. — Middleton  va 
Low,  80  CaL  696,  611. 

50.  Refnaal  to  sign* — ^Register  of  state 
land  office  is  not  vested  with  judicial  power 
to  determine  whether  titlo  has  passed  to 
state,  and  hence  governor  is  authorised  to 
refuse  to  issue  patent  to  lieu  lands  where 
such  lands  were  not  surveyed. — ^Mlddletoa 
V&  Low.  80  CaL  696,  608. 


Tit  VIII»  eh.  If  art.  IV.l 


PATBNT— TVaKRB  TO   I9SV1B. 


<8«7)    Sfissai-ssas 


Bl.  TITLB  CONTBYBD. — Patent  biflued 
to  awlsBee  of  certificate  of  purchase  does 
not  confer  any  different  or  distinct  title 
upon  him,  but  strengrthenfl  such  title. — Wat- 
kins  vs.  Lynch,  71  Cal.  2l»  26,  11  Pac.  Rep. 
t08. 

OS.  title:  of  purchasbr  of  libv 

LANDS — Os  recelTiniT  patent  relates  back 
te  date  oC  hla  application  to  purchase. — 
Shenandoah  M.  &  M.  Co.  vs.  Morgan,  106 
Cal.  409,  416,  39  Pac.  Rep.  802. 

As  te  relation  of  patent  back  to  Inception 
•t  ri^htf  see  monographic  note  20  Am.  Dec. 
568. 

5S.  VALIDITY  OF  PATENT.— Patent  Is- 
sued by  governor  to  swamp  and  overflowed 
lands  to  which  state  had  no  title  Is  invalid. 
— Summers  vs.  Dickinson,  9  Cal.  654,  665; 
Kile  vs.  Tubbs,  23  Cal.  431,  441. 

64.  Patent  from  state  for  lands  as 
swamp  or  overflowed  lands  is  Invalid  if 
such  lands  were  not  in  fact  low  lands.^- 
People  ex  reL  Plxley  vs.  Stratton,  26  Cal. 
141.  250. 

65.  Where  correct  field  note  and  plat 
£how  that  there  is  no  such  land  as  that 
patented  by  state  as  swamp  and  overflowed 
land  under  original  survey  and  plat,  such 
patent  is  void. — Harrington  vs.  Boehmer, 
134  Cal.  196,  199.  66  Pac.  Rep.  214.  489. 

66.  Bona  fide  pnrcbaaera. — Fraud  in  pro- 
curing patent  to  state  land  will  not  vitiate 
title  to  such  land  in  hands  of  bona  fide 
purchasers  for  value  without  notice. — Peo- 
ple vs.  Swift,  96  CaL  166,  168,  81  Pac  Rep. 
16. 

57.  Purchasers  or  mortgagees  of  land 
patented  to  mortgager  as  school  land  are 
not  required  to  go  behind  patent  to  see 
whether  regrister  had  erred  in  directing 
patent  to  issue. — ^Marshall  vs.  Farmers' 
Bank  of  Fresno,  115  CaL  880,  885,  42  Pac. 
Rep.  418,  47  Id.  68. 

58.  Where    patent    had    Issued    prior    to 


commencement  of  an  action  to  annul  such 
patent  on  ground  of  fraud,  and  contention 
that  purchasers  of  such  land  only  purchased 
an  equity  in  such  lands,  and  hence  that  rule 
as  to  bona  fide  purchasers  did  not  apply 
as  in  case  of  certificate  of  purchase,  will 
not  be  sustained. — People  vs.  Swift,  96  CaL 
166,  170,  81  Pac  Rep.  16. 

68k  Same. — Knowledge  that  lands  pur- 
chased were  state  lands  is  not  sufficient  to 
render  purchaser  not  bona  fide. — People  vs. 
Swift.  96  Cal.  166,  170,  31  Pac  Rep.  16. 

60.  Knowledge  by  person  who  loaned 
money  upon  land  that  it  was  school  land 
does  not  charge  him  with  notice  that  patent 
was  issued  fraudulently. — ^Marshall  vs. 
Farmers'  Bank  of  Fresno,  116  CaL  330.  336. 
42  Pac.  Rep.  418,  47  Id.  68. 

61.  Issnance  of  patent  to  state  lands, 
pendlnar  contest  proceedlngsy  is  unauthor- 
ized.— People  vs.  Carrick,  61  Cal.  326,  328. 

dSt.  Mistake  In  patent  to  swamp -lands, 
in  omitting  a  course,  cannot  be  corrected  in 
action  to  quiet  title. — Brewer  vs.  Houston, 
68   Cai.   845.   848. 

63.  Not  dependent  on  publication  of  no- 
tice of  application  to  parchascy  as  required 
by  law,  and  hence  failure  to  publish  such 
notice  does  not  authorize  state  to  avoid 
patent. — People  ex  rel.  Hastings  vs.  Jack- 
son, 62  CaL  548,  666. 

64.  SUPERIORITY  OF  PATENT.— Patent 
to  lands  under  600,000-acre  grant  is  supe- 
rior to  patent  from  United  States  subse- 
quently Issued  where  lands  have  been  prop- 
erly selected  and  located  and  such  selection 
and  location  approved  by  proper  authorities 
of  United  States. — Megerle  vs.  Ashe,  27  CaL 
822.  828,  87  Am.  Deo.  76. 

6SS.  'Where  patent  Is  void. — ^Rule  as  to 
bona  fide  purchasers  for  value  does  not 
apply  to  purchaser  from  patentee  of  state 
lands  where  patent  was  void. — People  vs. 
Carrick,   51  CaL  826.  828. 


§3621.  NOT  TO  ISSUE  UNTIL  ONE  TEAK  AFTER  APPROVAL  OF 
SURVEY,  ETC.  No  patent  must  issue  untfl  after  the  expiration  of  one  year 
from  the  date  of  approval  of  the  survey  or  location  by  the  surveyor-general, 
nor  until  the  lands  are  relinquished  to  the  state  by  authority  of  the  general 
land  oflScc  at  Washington.  Such  relinquishment  is  not  required  for  locations 
of  the  sixteenth  and  thirty-sixth  sections  in  place,  or  for  swamp  and  over- 
flowed lands,  shown  to  be  such  by  the  oflBcial  surveys  made  by  authority  of 
the  United  States  surveyor-general. 

History:     Enacted  March  12,  1872. 

§  3622.  PATENTS  TO  BE  RECORDED  AND  DELIVERED.  The  register 
must  record  all  patents  in  books  to  be  kept  in  his  office  for  that  purpose,  and 
then  deliver  them  to  persons  entitled  thereto. 

History:     Enacted   March   12,   1872. 

§3623.    EFFECT    OF    PATENT    ISSUED    TO    DECEASED    PERSONS. 

Where  a  patent  for  lands  is  issued  in  the  name  of  a  deceased  person,  the  title 
it  vested  in  the  heirs,  devisees,  or  assignees  of  such  person,  in  the  same  manner 
u  if  the  patent  had  issued  to  such  person  during  life. 

History:     Enacted  March  12.  1872. 
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ARTICLE  Y. 

8BLB2CTION  AND  8ALB  OF  UNIVERSITr  ULNDa 

8  3538.    Begents   to   select   and   sell  eertain     { 3535.    Certain  moneys  to  be  paid  oat  of 

lands.  treasury  on  order  of  regents. 

8  3534.    Land  agent  of  university,  duty  of.         {3536.  •Purchasers  who   have  not  paid  ap. 

Delinquent  list. 

§3533.    BEOENTS  TO  SELECT  AND  SELL  CERTAIN  LANDS.    The 

regents  of  the  imiversity  may  order  the  selection  of  the  one  hundred  and  fifty 
thousand  acres  of  land  granted  to  the  state  for  the  use  of  an  agricultural  col- 
lege, and  dispose  of  the  same  at  the  price  and  in  the  manner  fixed  by  them. 

History:     Enacted   March   12,   1872. 

Applied,     elted,     eoBfltraed,     referred     to,       vs.  Dougrlass,  71  Cal.   115,  116,  120.  11  Fia 
eta,   in:    Cushlner  vs.    Keslar,    88   Cal.    478,       Rep.  860  (referred  to). 
476,  0  Pac.   Rep.   669    (referred  to);  White 

§  3634.  LAND  AGENT  OF  UNIVESSIT7,  DTJT7  OF.  The  land  agent  of 
the  university,  as  the  agent  of  the  state,  must  select  the  lands  according  to  the 
instructions  of  the  board,  and  issue  certificates  of  purchase  and  patents  to 
purchasers  who  comply  with  the  conditions  fixed  by  the  board ;  and  the  regents 
must  invest  all  moneys  accruing  from  the  sale  of  lands  as  they  may  deem 
best,  subject  to  the  conditions  of  the  act  of  Congress  granting  such  lands. 

History:    Enacted  March   12,   1872. 

1.  Applied,  cited,  construed,  referred  to. 
2,8.  Affidavit. 
4.  Land  agent  has  no  power  to  sell  land  to 

applicant  who  is  not  qualified. 
6.  Land  agent  must  have  land  applied  for 

selected  and  located  in  place. 

8.  One  who  has  never  settled  upon  univer- 

sity land. 
7,8.  Patent    under   agricultural    land    grant 
prima  facie  valid. 

9.  Prior  selection  under  other  land  grant. 
10.  Sdection.  • 

1.  APPL.IBD,  CTTBD,  CONSTRUBD,  RID- 
FBRRBD  TO,  etc.,  in:  Cushln?  vs.  Keslar, 
68  Cal.  473.  476.  9  Pac.  Rep.  659  (referred 
to);  Estate  of  Royer.  128  Cal.  614.  618,  66 
Pac.  Rep.  461,  44  L.  R.  A  864  (referred  to). 

X  AFFIDAVIT. — Under  statutes  1878-4 
p.  356,  amendlngr  law  as  to  application  to 
purchase  university  land,  an  affidavit  In 
compliance  therewith  is  sufficient,  thoutrh 
like  affidavit  made  prior  to  such  an  action 
was  Insufficient. — White  vs.  Dougrlass,  71 
Cal.  116,  121.  11  Pac.  Rep.  860. 

8.  Where  regrulation  as  to  what  affidavit 
of  applicant  to  purchase  university  land 
should  contain  was  promulgrated,  approved 
and  acted  upon  by  board  of  regrents  in  sale  of 
such  lands,  it  is  immaterial  that  land  com- 
mittee of  board  of  regents  promulgrated 
regrulation  in  evidence. — White  vs.  Dougr- 
lass (Cal.  Nov.  26.  1886),  8  Pac.  Rep.  801. 

4.  LAND  AGENT — Has  no  power  to  sell 
land  even  after  selection  and  location  to 
applicant  who  la  not  unalllled  pnrehaaer,  or 
whose  application  was  not  made  accordingr 
to  Instructions  issued  to  him  by  board  of 
regrents  under  whom  he  was  acting. — ^White 


vs.  Douglass,  71  Cal.  116,  120,  11  Pac  Rap. 
860. 

6.  Hnat  have  Uui4  applied  fi»r  selectei 
and  located  In  place  for  purpose  Of  sellinf 
it  to  applicant  on  receiving  application  ta 
purchase. — ^Whlte  vs.  Douglass,  71  CmL  Uk 
120,  11  Paa  Rep.  S60. 

<!•  One  vrho  has  never  aettled  vpon  nal- 
▼eralty  land»  never  occupied  or  improved  it. 
acquires  no  right  to  purchase  which  can  b« 
maintained  agrainst  an  application  to  por- 
chase  by  an  actual  settler  upon  same  land 
who  has  Improved  it  and  resided  upon  it 
with  his  family  for  twenty  years. — ^WWte 
vs.  Douglass,  71  CaL  116,  121,  11  Pae.  Repi 
860. 

7.  PATBNT  UlfDBR  AORICUl.TintAl« 
liAND    GRANT — Is    prinui    tede  valid,  and 

burden  is  on  person  who  attempts  to  show 
its  invalidity. — ^Leviston  vs.  Ryan,  76  Cal 
298,  297,  17  Pac.  Rep.  289. 

8.  Under  act  of  congress  March  S.  Wi, 
providing  that  selection  of  agricultural  col- 
lege lands  may  be  made  on  any  lands  tnb- 
Jeet  to  location  under  any  laws  of  United 
States,  to  Invalidate  patent  for  such  lands 
it  must  be  shown  not  only  that  such  lands 
were  not  subject  to  pre-emption  but  that 
they  were  not  subject  to  location  nnder 
any  other  law. — Leviston  vs.  Ryan,  78  Cal 
298,  297.  17  Pac.  Rep.  239. 

•.  PRIOR  SBLBCrriON  tTNDER  OTHER 
IaAND  grant. — Purchasers  of  land  selected 
as  agricultural  college  land,  which  had  pre- 
viously  been  aequired  from  state  nnder 
the  500,000-acre  grant,  and  confirmed  hf 
act  of  congress  July  28,  1866,  held  such  title 
in  trust  for  such  prior  purchasers. — McNee 


J 


Tit.  yniy  eh.  ly  art.  mU]        DELIN<IUE1VTS — PROCBSSDINGS   AGAINST.        <8M»)     ({3585-8546 

yra,  Donahu«,  76  CaL  499j  606,  18  Pac.  Rep.  university  who  stated  that  he  could  not  re- 

4S1  member,  but  "that  presumption  was  violent" 

10.    SIXlCCTriON. — ^PlndlBflr   In   eontcat  to  that  he  had  so  located  land,  since  records 

yoreluuie    asrlcnltiiral    ooUese    lamds    that  of  land   office  would   have   been  .conclusive 

defendant's    application    to    purchase    was  evidence    as    to    such    question. — ^White   vs. 

never  located   in  United   States   land   office  Doufflass   (CaL  Nov.  26,   1886),  8  Pac  Rep. 

for  defendant's   benefit,   held  proper,   when  801. 
only  evidence   was   that  of  land   agent   of 

§3536.  CERTAIN  HONEYS  TO  BE  PAID  OUT  OF  TREASUBT  ON 
OSDEB  OF  REGENTS.  All  moneys,  securities,  or  other  properties  arising 
from  the  sale  of  the  seventy-two  sections  granted  to  the  state  for  a  seminary 
of  learning,  and  from  the  sale  of  the  ten  sections  granted  to  the  state  for  the 
erection  of  public  buildings,  must  be  paid  out  of  the  state  treasury  on  the 
order  of  the  regents  of  the  university. 

History:     Enacted  March   12,   1872. 

§3636.  PURCHASERS  WHO  HAVE  NOT  PAID  UP.  DELINQUENT 
UST.  All  persons  who  have  purchased  any  portion  of  either  of  the  grants 
mentioned  in  the  preceding  section,  and  who  have  not  paid  in  full  therefor, 
must  be  included  in  the  delinquent  list,  and  the  district  attorney  must  pro- 
ceed against  such  delinquents  as  provided  in  sections  thirty-five  hundred  and 
forty-seven  and  thirty-five  hundred  and  forty-eight,  and  the  provisions  of 
sections  thirty-five  hundred  and  forty-eight  to  thirty-five  hundred  and  fifty* 
six,  inclusive,  are  made  applicable  to  such  proceedings.  If  such  lands  revert 
to  the  state,  they  pass  under  the  control  of  and  may  be  sold  by  the  board  of 
regents  of  the  university. 

History:    Enacted  March  12,  1872. 


ARTICLE  VI. 

PROCEEDINGS  AGAINST  DELINQUENT  PURCHASERa 

1 31546.    Better  to  furnish  statement  of  de-  §  3552.    When  judgment  binds  assignee. 

Iinquents  to  district  attorney.  §  3553.    Compensation  of  district  attorney. 

S  3547.    Delinquent  purchasers,  and  proceed-  §  3554.    After  filing  decree,  land  subject  to 

ings  against.  sale. 

9  3548.    Same— Action  to  be  in  name  of  state.  §  3555.    Costs  of  suits  taxed  and  collected. 

§  3549.    Service  of  summons.  1 3556.    Subsequent   purchasers   may    defend 
§  3550.    Copy  of  decree  to  be  filed.  suits  and   protect  their  interests, 

§3551.    When  purchaser  may  make  payment  how. 

and  be  restored  to  rights. 

§3546.  BEOISTEB  TO  FURNISH  STATEMENT  OF  DELINQUENTS 
TO  DISTRICT  ATTORNEY.  The  register  must,  on  the  first  day  of  May  of 
each  year,  forward  to  the  district  attorney  of  each  county  a  statement  embrac- 
ing all  the  lands  in  the  county  upon  which  payments  have  not  been  made, 
which  statement  must  show  the  name  of  the  purchaser,  the  number  and  date 
of  the  survey  or  location,  and  of  the  certificate  of  purchase,  the  amount  paid, 
the  amount  unpaid,  and  the  amount  then  due.  No  lands  within  any  reclama- 
tion district  must  be  embraced  in  such  statement  after  the  receipt  by  the 
register  of  the  certificate  of  the  board  of  supervisors  that  works  of  reclama- 
tion have  been  commenced. 

History:    Enacted  March  12,  1872. 

Applied,     dtedy     eonfltnied,     referred     to,       Cal.      124,      125      (cited      by      mistake      for 
«tc^  in:  Reclamation  Dist.  vs.  Kennedy,  68       8  3456). 
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§  3547.  DEUNQUENT  PURCHASEBS,  AND  PSOCEEDINaS  AOAINST. 
Upon  receipt  of  the  delinquent  list,  the  district  attorney  must  add  thereto  a 
notice  that  if  the  amount  due  is  not  paid  in  fifty  days  after  the  date  thereof 
he  will  commence  suit  to  foreclose  the  interest  of  purchasers  in  the  lands, 
and  must  publish  the  list  and  notice  for  four  weeks  Immediately  following 
the  date  of  the  notice,  in  a  newspaper  published  in  the  county,  or  if  there  is  no  • 
newspaper  published  therein,  then  he  must  post  copies  of  the  same  in  at  least 
five  public  places  in  the  county.  j 

History:     Enacted  March  12,  1878. 

§3548.  SAME.  ACTION  TO  BE  IN  NAME  OF  STATE.  After  the  expira- 
tion  of  the  fifty  days,  he  must,  in  the  name  of  the  people  of  the  state  of  Cali- 
fornia, commence  actions  in  the  superior  court  against  all  purchasers,  or  hold- 
ers of  certificates  of  purchase,  who  have  not  either  paid  the  amount  dne, 
together  with  the  cost  of  publication,  or  surrendered  the  title  to  the  state,  as 
provided  in  section  three  thousand  five  hundred  and  seventy,  to  obtain  a  judg- 
ment of  foreclosure  of  the  interest  of  the  purchaser,  or  assignee  of  the  pur- 
chaser in  the  land,  and  to  annul  the  certificate  of  purchase. 

History:     Enacted   March   12,   1872;    amended   April   88,   1880,   God* 
Amdts.  1880  (Pol.  pt.),  p.  110. 


1.  Applied,  cited,  eonfltmed,  referred  to. 

2.  More  than  one  year's  interest  may  be  ia« 

eluded. 

1.     Applied,  cltedy  eonfltmed:,  referred  to, 

etc,  In:  Directors  of  F.  L  D.  vs.  Ablla,  106 
Cal.  366,  363,  89  Pac  Rep.  794  (referred  to); 
MarshaU  vs.  Farmers'  Bank  of  Fresno,  IIB 


Cal.   880,   888,   48   Pac.   Rep.    418,  47  Id.  U 
(cited). 

3.  Hon  tkaa  •■€  yesz's  teterest  mmr  ta 
taelvded  in  action  to  foreclose  Interest  Is 
state  lands  purchased. — People  vs.  Norrlx, 
144  Cml.  488,  428,  77  Paa  Rep.  998. 


§  3549.  SERVICE  OF  SUMMONS.  Service  of  the  smnmons  in  snch  action 
may  be  made  by  publication  in  some  newspaper  published  in  the  comity  for 
four  weeks,  or  if  no  newspaper  is  published  in  the  county,  then  by  posting  one 
copy  of  the  summons  for  four  weeks  at  th«  court-house  door  of  the  county, 
and  two  copies  in  public  places  in  the  township  where  the  land  is  situated. 

History:    Enacted  March  12,   1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Construed  to  govern  foreclosure  of  interest 

in  state  land. 

3.  Authorized,  -when, 

4.  Posting. 

5.  Service   must   be   based   on   affidavit   and 

order  of  publication. 

6.  Sufficiency  of  affidavit. 


t,  APPLIED,  CITBD,  CONSTRUED,  RB- 
FERRED  TO,  etc.,  in:  People  vs.  Thomas, 
101  Cal.  571,  573,  36  Pac.  Rep.  9  (referred 
to);  People  ex  rel.  Schwartz  vs.  Temple, 
103  Cal.  447,  453,  37  Pac.  Rep.  414  (con- 
strucd);  People  ex  rel.  Lynch  vs.  Harrison, 
107  Cal.  541,  544,  645,  40  Pac.  Rep.  956  (con- 
strued and  applied);  People  vs.  Norris,  144 
Cal.  422,  423,  424,  77  Pac.  Rep.  998  (con- 
strued and  applied). 

2.  CONSTRVEO). — To  arovent  foreclomre 
off  Intereat  In  atate  land,  Instead  of  8  413 
Code  of  Civ.  Proc,  and  hence  publication  of 
summons  for  four  weeks  only  is  suiflclent. 
— People  vs.  Norris,  144  Cal.  422.  423,  77 
Pac.    Rep.    998;   People    vs.   McFadden    (Cal. 


Auer.  17,  1904),  77  Pac  Rep.  999.  See  Peoplt 
vs.  Apple^arth,  64  CaL  229,  280,  30  Pac 
Rep,  806;  People  ex  rel.  Schwartz  vs.  Tem- 
ple, 103  Cal.  447,  468,  87  Pac  Rep.  414. 

8.  AUTHORIZED),  IVHEIV. — Summoni  by 
publication  cannot  be  made  in  action  to 
cancel  certiflcate  of  purchase  under  Stats. 
1867-8  p.  626  where  there  is  no  allegation 
that  name  of  holder  of  certiflcate  la  un- 
known.— People  vs.  Herman,  46  (3aL  189, 
692. 


4.  POSTnVG. — In  action  to  cancel  certi- 
ficate off  purchase  of  swamp  and  overflowed 
lands  where  return  of  sheriff  does  not  show 
that  any  copy  of  summons  was  posted  at 
door  of  court-house  as  required,  renders 
Judgment  by  default  In  such  action  against 
certificate-holder  void. — Pioneer  Land  Co. 
vs.  Maddux,  109  Cal.  633,  640.  50  .Am. 
St  Rep.  67,  42  Pac  Rep.   295. 

5.  SERVICB  OF  StTMHIONS  BT  PUBU- 
CATION  under  this  section  must  be  based 
on  an  affidavit  and  order  of  publication  ai 
in    other   cases. — ^People   ex   rel.   Lynch  vs. 


Tit.  yni,  ch.  ly  art.  TI.] 


FIIiINO  COPT  OF  DECiuasn. 
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Harrison,  107  Cal.  541,  644,  40  Pac.  Rep. 
$56.  See  People  vs.  Applegarth,  64  Cal.  229, 
ZO  Pac,  Rep.  805;  People  vs.  Mullan,  66  CaL 
396,  4  Pac.  Rep.  S48;  People  vs.  Greene,  74 
Cal.  400,  6  Am.  St.  Rep.  448,  16  Pac.  Rep. 
197;  Hyde  vs.  Reddingr,  74  Cal.  493,  601,  16 
Pac.  Rep.  880;  People  vs.  Pearson,  76  Cal. 
400.  18  Pac.  Rep.  424. 


e.    svFFiciENcnr    of    affidavit    to 

procure  publication  of  summons  as  showing: 
dillerence  of  inquiry  as  to  whereabouts  of 
defendant  cannot  be  attacked  after  Judgr> 
ment,  whether  on  direct  or  collateral  at- 
tack.— People  vs.  Norris,  144  Cal.  422,  424, 
77   Pac.   Rep.   998. 


§  3560.  COPT  OF  DECSEB  TO  BE  FILED.  Twenty  days  after  the  entry 
of  judgment  the  district  attorney  must  file  in  the  office  of  the  register,  and  in 
the  recorder's  office  of  the  county  in  which  the  land  is  situated,  certified  copies 


thereof. 


History:    Enacted  March  12,  1872. 


Applied,  eltedy  constmedy  referred  to,  47  Id.  62  (referred  to);  People  vs.  Norria. 
etc.,  in:  Marshall  vs.  Farmers'  Bank  of  144  CaL  422,  425,  77  Pac.  Rep.  998  (referred 
Fresno,  116  CaL  880,  833,  42  Pac.  Rep.  418,       to). 

§3661.  WHEN  PXTBOHASEB  MAT  MAKE  PAYMENT  AND  BE 
RESTOBED  TO  BIGHTS.  The  holder  of  the  certificate  of  purchase  may,  at 
any  time  before  such  filing,  pay  to  the  sheriff  the  amount  due  the  state,  and 
the  costs  of  suit  that  hay6  accrued  up  to  the  time  of  payment;  whereupon 
the  district  attorney  must  dismiss  the  suit  or  vacate  the  judgment,  and  the 
purchaser  or  holder  of  the  certificate  of  purchase  is  restored  to  his  rights  in 

the  premises.  HIttopy:    Enacted  March  12,  1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Judgment  of  foreclosure  need  not  reserve 

to  defendant. 

1.    Applied,  cited,  eoaaimed,  referred  to, 

etc..  In:  People  tb.  Norris,  144  CaL  422,  425, 
77  Pac.  Rep.  998   (referred  to). 


Si    Jndiritteiit  of  f6reeIorare  need  not 
serre   to   defendant   rl^ht   to   Tacate   It   on 

terms  allowed  by  SS  350  and  861  ante,  or  to 
redeem  within  a  year  as  provided  by  Stats. 
1881  p.  66  in  explicit  terms. — ^People  vs. 
Norris,  144  Cal   422,   425.   77  Pac  Rep.   998. 


§  3552.  WHEN  JUDGMENT  BINDS  ASSIGNEE.  A  judgment  against  the 
purchaser  binds  the  assignee,  unless  the  notice  of  the  assignment  was  filed 
with  the  register  before  the  commencement  of  the  action. 

History:    Enacted   March  12,   1872. 

§3553.  COMPENSATION  OF  DISTRICT  ATTORNEY.  The  district 
attorney  is  entitled  to  receive  ten  dollars  for  each  suit  brought,  to  be  taxed  as 

«OSts.  History:    Enacted  March  12,  1872. 


1.  Applied,  cited,  construed,  referred  to, 

2.  Construed  not  to  be  repealed. 

1.     Applied,  cited,  confltraed,  referred  to, 

etc.,   in:   County  of  Kern  vs.   Fay,  131    Cal. 
647,  649,  551,  68  Pac  Rep.  857  (referred  to). 

X    CoBfltmed  not  to  be  repealed  by  county 
government  act  providing:  that  county  offi- 


cers shall  receive  salary  and  fees  therein 
provided  for  In  full  for  all  services  rendered 
as  required  by  law;  that  under  such  county 
grovernment  act  he  Is  not  authorized  to  re- 
tain fees  provided  for  in  this  section,  but 
must  pay  them  over  to  county  treasurer.— 
County  of  Kern  vs.  Fay,  131  Cal.  547,  649, 
63  Pac.  Rep.  857. 


§  3554.  AFTER  FILINO  DECREE,  LAND  SUBJECT  TO  SALE.  After 
judgment  foreclosing  the  interest  of  the  purchaser  or  the  holder  of  the  certifi- 
cate has  been  entered,  and  the  certified  copies  filed,  the  land  is  again  subject  to 
entry  and  sale. 

History:    Enacted  March  12,  1872. 

Applied,     eltedf     coBatraed^     referred     to,       County  of  Kern  vs.   Fay,  131  Cal.   547,  649, 
etc.,  in:  Directors  of  P.  I.  D.  vs.  Ablla,  106       63   Pac.  Rep.   857   (referred  to). 
Cal.  355,  363,  39  Pac.  Rep.  794  (referred  to); 
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COSTS   OF   SUIT— flVBSEHiUElVT   PVRCHASBR. 
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§  3665.  COSTS  OF  SUITS  TAXED  AND  COLLECTED.  Upon  the  rendi- 
tion of  a  judgment  foreclosing  the  interest  of  the  purchaser  or  of  his  assigns 
in  the  land,  and  annulling  the  certificate  of  purchase,  judgment  for  costs  must 
be  entered  against  the  defendant ;  but  if  execution  issued  thereon  is  returned 
not  satisfied,  the  judgment  and  costs  must  be  paid  from  the  principal  or  inter- 
est paid  by  the  purchaser  at  the  time  of  the  original  location. 

History:    Enacted  March  12,  1872. 

1.  Applicant  not  entitled  to  reeoter. 

2.  Cost  of  publication  of  summons  in  action 

to  foreclose  interest. 

3.  Personal  judgment  for  costs  of  publica- 

tion. 


1.  Applicant  for  pnrehafle  of  land  to  mot 
entitled  to  recover  amovnt  paid  where  his 
Interest  in  land  has  been  foreclosed  and 
his  payment  levied  on  or  applied  to  pay- 
ment of  costs  in  such  action,  thousrh  Judg- 
ment in  action  was  by  default. — Harston 
vs.  Shanklin,  67  Cal.  668;  Harston  vs. 
Shanklin.  68  Cal.   248. 

%,     Cost    of    pnbllcatloB    of    rami 


action  to  foreel<»oe  Interest  of  defaulting 
purchaser  of  school  lands  Is  to  be  included 
in  tax-costs  and  in  Judsrment  entered 
aeainst  defendant  under  Stats.  1867-$.  If 
sufficient  property  of  defendant  is  not  found 
to  pay  such  cost,  cost  of  publication  be- 
comes charg-e  agrainst  state  to  be  paid  out 
of  general  fund. — ^Lawrence  vs.  Booth,  4S 
Cal.  187,  189. 

S*  Personal  Indsnuent  for  coats  of  pakll- 
cattoa  in  suit  to  foreclose  interest  In  school 
lands  purchased  from  state  is  without  Juris- 
diction of  court. — People  vs.  Norrls,  144 
Cal.  422,  426,  77  Pae.  Rep.  998. 

§3666.  SUBSEQUENT  PUBOHASEBS  HAT  DEFEND  SUITS  AND 
PBOTEOT  THEIB  INTEBESTS^  HOW.  Any  person  having  a  convey- 
ance of  the  whole  or  any  portion  of  the  lands  described  in  any  certificate  of 
purchase,  to  annul  which  suit  has  been  commenced,  but  to  whom  the  certifi- 
cate has  never  been  surrendered,  may  defend  such  action ;  and  if  it  appears  to 
the  court  that  he  is  entitled  to  any  portion  of  the  lands  described,  and  the 
holder  of  such  certificate  does  not  pay  the  amount  due,  the  court  must  order 
the  certificate  annulled  and  a  new  one  to  issue  to  such  person  upon  payment 
into  court  by  him  of  the  amount  due  the  state  upon  the  whole  tract;  and  such 
person  is  thereupon  entitled  to  two  certified  copies  of  the  decree,  one  of  which 
he  must  file  in  the  county  recorder's  office,  and  the  other  with  the  register. 

History:    Enacted  March  12,  1872. 


ARTICLE  VII. 

MISCELLANEOUS    PROVISIONS    RELATING    TO    PUBLIC    LANDS. 
§3566.    Duplicates  for  lost  or  defaced  land      {3571.    If  lands  sold  are  not  the  propertjof 


warrants. 

S  3567.     Same.     [Proving  ownership,  etc.]  §  3572. 

§  3568.     Same.     [Register  must  certify.] 
§3569.     Same.     [Satisfying  register.]  §3573. 

§  3570.    Abandonment   of   entry  or  location,      §  3574. 

how  made. 


the  state,  purchaser  to  be  repaid. 
Same      [Auditor    to    draw   wamnt 

when.] 
Certain  applications  made  valid. 
Fees  to  accompany  application. 


§  3566.    DUPLICATES  FOR  LOST  OR  DEFACED  LAND  WARRANTS. 

Any  person  making  application  for  a  duplicate  school  land  warrant,  m  lieu 
of  one  lost  or  destroyed,  must  make  proof  by  affidavit  to  the  register  that  he 
is  the  owner  of  such  warrant,  that  it  has  not  been  located,  and  of  the  facts 
establishing  the  loss  or  destruction  thereof,  and  must  file  with  the  register  a 
bond,  with  two  or  more  sureties,  to  be  approved  by  the  register,  payable  to 
the  state  of  California,  in  double  the  value  of  the  warrant,  conditioned  that 
the  warrant  will  not  be  presented  for  location. 

History:    Enacted  March  12,  1878. 


Tit.  VIII,  eh.  I»  art.  VU.]       FROTCfG  OWNBB8HIP— ABAITDONKOIVT.       (87S)     ||86e7-85n 


Dapllcfttc  laB4  warmat. — Under  aet  of 
March  28.  1868  (StatB.  1867-8  p.  609  9  69), 
person  is  entitled  to  duplicate  land  warrant 
where  location  of  orlcrinal  warrant  was 
rendered  invalid  by  fact  that  land  located 
waa   held    by    adverse    parties    under    pre« 


omptlon  claims  and  such  land  was  not 
included  in  600,000  acres  granted  to  state, 
and  certificate  of  register  of  land  office 
that  owner  of  such  warrant  was  entitled  to 
duplicate  warrant  is  conclusive  on  gov- 
ernor.— Stuart  ▼■.  Haight,  89  CaL  87,  91. 


§  3567.  SAME.  [PROVINa  OWNERSHIP,  ETC.]  When  for  want  of  a 
proper  acknowledgment  of  an  assignment  of  the  original  land  warrant,  or 
partial  destruction  or  defacement  thereof,  or  for  any  other  canse,  it  cannot  be 
made  available,  the  applicant  must  prove  that  he  is  the  owner  of  the  warrant, 
and  that  it  has  not  been  located,  and  must  file  the  original  for  cancelation 
with  the  register. 

History:    Enacted  March  12,  1872. 

• 

§3668.  SAME.  [BEOISTEIt  MX7ST  CERTIF7.]  The  register  must 
certify  that  the  applicant  is  entitled  to  a  duplicate  warrant  in  lieu  of  the  one 
proved  to  have  been  lost  or  destroyed  or  presented  for  cancelation,  and  upon 
presentation  of  such  certificate  to  the  governor  he  must  deliver  to  the  appli- 
cant a  duplicate  warrant  bearing  the  same  number  as  the  original  warrant, 
with  the  word  '' duplicate '^  written  across  the  face  thereof,  which  duplicate 
has  the  same  force  and  effect  as  the  original. 

Hittory:    Enacted  March  12,  1872. 

§  3669.  SAME.  [SATISFTZNO  REGISTER.]  The  register  must  not  give 
the  certificate  until  he  is  satisfied  that  the  original  has  not  been  located,  or,  if 
located,  that  the  lands  have  not  been  and  will  not  be  charged  by  the  federal 
government  as  part  of  the  five  hundred  thousand  acres  of  land  granted  to  this 
state. 

Hittory:    Enacted  March  12,  1872. 

§3670.    ABANDONMENT  OF  ENTRY  OR  LOCATION,  HOW  MADE. 

Whenever  a  purchaser  of  land  upon  credit  desires  to  abandon  the  location  or 
entry  made  by  him,  he  may  do  so  by  conveyance  of  his  title  to  the  state  and 
surrender  of  the  certificate  of  purchase,  or,  if  it  has  been  lost,  by  filing  an  afii' 
davit  of  that  fact  with  the  register. 

History:     Enacted  March  12,  1872. 

§  3571.  IF  LANDS  SOLD  ARE  NOT  THE  PROPERTY  OF  THE  STATE, 
PURCHASER  TO  BE  REPAID.  If  any  land  sold  is  not  the  property  of  the 
state  the  holder  of  the  certificate  of  purchase  or  patent  may  receive  in 
exchange  therefor  from  the  register  a  certificate  showing  the  amount  paid 
and  the  class  of  land  upon  which  the  payment  was  made. 

History:     Enacted  March   12,   1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construed — Kecovery   of   amount   of   pay- 

ment. 

1.  APPLIED,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc.»  in:  Harston  vs.  Shanklin, 
67  Cal.  668  (construed);  Harston  vs.  Shank- 
lln,  68  Cal.  248  (cited);  Sullivan  vs.  Shank- 
lln,  68  Cal.  247,  248,  249  (construed);  Balrd 
vs.  Supervisors  of  Tulare  Co.,  74  Cal.  897. 
399,  18  Pac  Rep.  206   (referred  to);  County 


of  San  DIegro  vs.  Schwartz,  146  Cal.  49,  60, 
63,   78   Pac.   Rep.   281    (cited). 

2.  CONSTRUED. — Recovery  of  amonDt  of 
paynieDt  by  applicant,  who,  after  obtafningr 
patent  from  state,  also  obtained  patent  from 
United  States  under  act  of  congrress  ap- 
proved March  1,  1877,  relatingr  to  indemnity 
selection  in  California,  is  not  authorized  by 
showing  that  he  had  paid  state  for  such 
land. — Sullivan  vs.  Shanklin,  63  Cal.  247, 
249. 


118072-8074     (874)  AUOITOR^S  WARRANT— J1FPLICATIONS--FESS.  [PL  HI. 

§3572.    SAME.     [AUDITOK  TO  DRAW  WARRANT,  WHEN.]    If  the 

land  sold  was  swamp  and  overflowed  the  county  auditor  of  the  county  in 
which  the  land  is  situated  must,  upon  the  surrender  to  him  of  the  certificate 
mentioned  in  section  three  thousand  five  hundred  and  seventy-one,  draw  his 
warrant  in  favor  of  the  person  surrendering  such  certificate  for  the  amount 
therein  specified,  upon  the  treasurer  of  the  county,  who  must  pay  the  same  out 
of  the  swamp  and  overflowed  land  fund  of  the  district  in  which  the  land  is 
situated.  If  the  land  sold  was  not  swamp  and  overflowed,  the  controller  of 
state,  upon  the  surrender  to  him  of  such  certificate,  must  draw  his  warrant  in 
favor  of  the  person  surrendering  the  same,  for  the  amount  therein  specified, 
upon  the  treasurer  of  state,  who  must  pay  the  same  out  of  the  fund  into  which 
the  purchase  money  was  paid. 

Hittory:     Enacted  March  12,  1872;    amended  March   80,   1878,   Code 
Amdts.  1877-8,  pp.  63-64. 

1.  Applied,  cited,  construed,  referred  to.  visora  of  aU  authority  to  allow  claim  for 

2.  Construed — Deprives  board  of  supervisors      purchase  money  of  land  not  belonging  to 

of  all  authority.  atate,  and   to  authorize   county   auditor  to 

.,...,    -^       .        -        ^_       -.  '  Issue  warrant  for  amount  In  certificate  on 

1.    AppUed,  Hted^  emstnied,  referred  to»  .      .      reirlster     showinir     necessary 

etc..  In:   Sullivan  vs.  Shanklin,  68  Cal.  247,  J^;*    ,„?  1,  J^5  !:!^^.!r,?r  "f„   "1  |!fZ 

249   (referred  to);  Baird  vs.  Supervisors  of  «»ct8    and  hence  mandamus  will  not  lie  to 

z,   -          r^       mA   r^^t    9t%t    oaa    *6   -o-*    r»->«  compol   board   of   supervisors  to   allow  hi» 

Tulare   Co.,   74   Cat   897.   S»».   16   Pac   R.p.  elalm.-Balr<l   v..  Board  of  SupervUor..  74 

206   (construed),  "^ 

S.    Coiurtraed* — Deprives  board  of  super- 


CaL  t»7,  899,  10  Pac.  Rep.   206. 


§3573.  OEKTAIN  APPLICATIONS  MADE  VALID.  AU  appIicatioDs 
made  prior  to  March  twenty-fourth,  eighteen  hundred  and  seventy,  for  the 
purchase  of  lands  under  the  provisions  of  ''An  act  to  provide  for  the  manage- 
ment and  sale  of  lands  belonging  to  the  state,"  approved  March  twenty- 
eighth,  eighteen  hundred  and  sixty-eight,  if  there  was  not,  on  the  twenty- 
fourth  day  of  March,  eighteen  hundred  and  seventy,  two  or  more  applicants 
for  the  purchase  of,  or  conflicts  between  claimants  of,  the  same  land,  where 
the  purchase  has  been  completed  and  patent  issued,  are  valid,  although  the 
afiBdavits  on  which  such  applications  were  based  are  neither  in  form  nor  sub- 
stance in  compliance  with  the  provisions  of  such  act. 

'    History:     Enacted  March  12,  1872;   amended  March  9,  1893,  Stats,  and 
Amdts.  1893,  p.  116. 

1.  Applied,  cited,  construed,  referred  to.  »•    Construed.— Validates    an    appHcaUon 

2.  CJonstrued — Validates    an    application    for      tor  lands  made  prior  to  1870,  though  affl- 

lands.  davit    thereof    failed    to    describe   land  br 

,.  ^      .^   _  ., -    ^  -    .  legal    subdivision   and   was   also   false  and 

1.     Applied,  cited,  eoBStrned,  referred  to,       fr^^dulent    in    statement    that    there   were 

^^^-  l^'-r.^^^'Yll  !^/V:  ^     «r      V^V  ^o  improvements  on  said   land  other  than 

Co..  99  Cal.  466,  460.  S4  Pac  Rep.  96   (con-       ^,^  own.-People  ex  rel.  Eadle  vs.  Noyo  L 

strued).  ^       gg  Cal.   456,  460.  84  Pac.   Rep.  96.    See 

As  to  vulldatloii  of  applleatloBS  to  pur- 

inse  state  lands,  s 

and  fi  8495  and  note. 


^,,.  ^     mmAim       M       *         People  ex  rel.  Lynch  vs.  Harrison,  107  Cal. 

cha.e  state  lands,  see  ante  f  8448  and  note       ^^^^"^  ^^^^   40   pac.   Rep.   956. 


§  3574.  FEES  TO  ACCOIIIPANY  APPLICATION.  Each  application  for 
lands  must  be  accompanied  by  a  fee  of  five  dollars,  and  no  applicatioD  shall 
be  received,  filed,  or  noted  in  any  way  until  such  fee  is  paid.  The  surveyor- 
general  shall  charge  the  same  fees  as  are  allowed  the  register  for  like  ser- 
vices ;  and  all  fees  collected  by  either  the  surveyor-general  or  register  shall  be 
paid  into  the  state  treasury  on  the  first  Monday  of  each  and  every  month,  and 
placed  to  the  credit  of  the  general  fund;  and  said  oflBcers  shall,  on  the  first 


Tic.vni,4A.  n.] 


MAPS— BIG   TRBB    GROVIB8 — MANAGER. 


(8T5) 


88S84 


Monday  of  each  month,  make  a  written  report  to  the  state  controller,  stating 
the  amount  of  fees  so  paid,  together  with  the  sources  from  which  they  were 
derived,  and  the  several  amounts,  by  items. 

[Purchase  of  maps.]  The  surveyor-general  and  register,  whenever  it  may 
be  necessary,  may  purchase  such  maps  and  records  as  the  needs  of  their  office 
may  demand,  but  all  claims  against  the  state,  authorized  by  this  section,  shall 
be  certified  to  the  state  board  of  examiners,  and  if  the  same  be  allowed,  the 
board  shall  direct  the  controller  of  state  to  draw  his  warrant  in  payment  of 
the  same,  payable  out  of  the  general  fund.  * 

History:     Enacted   March   12,   1872;     amended   March   28,   1874,   Code 
Amdts.  1873-4,  p.  53;    February  10,  1876,  Code  Amdts.  1875-6,  pp.  57-58. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construed — Makes  it  duty  of  surveyor-gen- 

eral to  collect  fee  of  five  dollars  from 
each  applicant. 

3.  Same — Does  not  make  it  duty  of  surveyor- 

general  to  file  application  when  accom- 
panied by  filing  fee  alone. 

1.  APPLIBD,  CITBO,  CONSTRUBD,  RES- 
FERRKO  TOy  etc..  In:  People  vs.  Gardner, 
55  CaL  804,  207  (construed  and  applied); 
Garretson  vs.  Board  of  Supervisors  of  Santa 
Barbara  Co.,  61  Cal.  64,  65  (cited  by  mistake 
for  S3674);  County  of  Kingrs  vs.  County  of 
Tulare,  119  Cal.  609,  516,  51  Pac  Rep.  866 
(cited);  Buttle  vs.  Wrigrht.  139  Cal.  624. 
625,  73  Pac.  Rep.  454  (construed  'and  ap- 
plied). 

a.  CONSTRUED. — ^Makes  It  Aiity  of  rar* 
vcyor-veBeml  to  collect  fco  of  llvo  doUam 


from    opich    applicKBt    for    state    load,    and 

hence  where  it  appears  that  surveyor- 
general  had  failed  to  collect  these  fees  in 
large  number  of  instances  it  was  error  to 
nonsuit  action  brought  against  him  to  re- 
cover amount  of  such  fees. — People  vs. 
Gardner,  66  Cal.   804,   307. 

8.  Does  Bot  Buike  It  duty  of  surveyor* 
sreneral  to  llle  appllcatloa  wheu  accom- 
paaled  by  fee  for  filial  alone*  as  Stats. 
1889  p.  484  requires  every  application  to 
purchase  school  lands  to  be  accompanied 
by  deposit  of  twenty  dollars,  and  hence  re- 
fusal of  surveyor- general  to  flle  application 
was  proper,  and  further  refusal  to  file  ap- 
plication as  of  date  of  receipt  of  first 
application  on  return  of  such  application 
with  required  deposit  of  twenty  dollars.— < 
Buttle  vs.  Wright,  189  CaL  624,  626,  78  Pac. 
Rep.   464. 


CHAPTER  n. 

THE  TOSBMITBS  VALLEY  AND  MARIPOSA  BIG  TREE  GROVE. 

[Yosemite  Valley  and  Mariposa  Big  Tree  Grove  receded  to  the  United  States  by  Act  Marcli 
8,  1905.    See  HENNiNQ'8  GENERAL  LAW8,  p.  1494.] 


§  3584.    Conunissioners  to  manage. 
§3585.    Guardian,  and  his  compensation. 


§  3586.    Beport  of  commissioners. 


§  3684.  COMMISSIONERS  TO  MANAGE.  The  governor  of  this  state  and 
the  eight  other  commissioners  appointed  by  the  governor  on  the  twenty-eighth 
day  of  September,  eighteen  hundred  and  sixty-four,  in  accordance  with  the 
terms  of  an  act  of  congress  entitled  an  act  authorizing  a  grant  to  the  state  of 
California  of  the  Yosemite  Valley  and  of  the  land  embracing  the  Mariposa  Big 
Tree  Grove,  approved  June  thirteenth,  eighteen  hundred  and  sixty-four,  con- 
stitute a  board  to  manage  such  premises.  Any  vacancy  occurring  in  the  board 
may  be  filled  by  the  appointment  of  the  governor.  The  commissioners  are 
known  as  **The  commissioners  to  manage  the  Yosemite  Valley  and  the  Mari- 
posa Big  Tree  Grove,"  and  under  such  name  they  and  their  successors  may 
sue  and  be  sued  and  have  full  power  to  manage  and  administer  the  grant 
made  and  the  trust  created  by  the  act  of  congress,  and  to  make  and  adopt  all 
rales,  regulations,  and  by-laws  for  their  own  government  and  the  government, 
improvement  and  preservation  of  such  premises. 

History:     Enacted  March  12,  1872. 
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§  3685.  GUARDIAN,  AND  HIS  COMPENSATION.  They  may  appoint  a 
guardian  of  the  premises,  removable  at  their  pleasure,  who  must  perform  such 
duties  as  they  may  prescribe,  and  may  receive  such  compensation  as  they  may 
fix,  not  to  exceed  five  hundred  dollars  per  annum. 

History:     Enacted  March  12,  1872. 

§  3686.  BEPOKT  OF  OOMMISSIONEBS.  The  commissioners  must  make 
a  report  of  their  proceedings  and  of  the  condition  of  the  premises,  through 
the  governor,  to  the  legislature,  at  every  regular  session  thereof. 

History:     Enacted  March  12,  1872. 


CHAPTER  UL 

STATE    BURTINGhaROUND& 
1 8596.    Title  vested  in  state.    Who  nutj  be  interred  therein.      1 8597.    Dnties  of  trostees. 

§3696.  TITLE  VESTED  IN  STATE.  WHO  MAT  BE  DTTEBBED 
THEBEIN.  The  fee  to  the  state  burying-ground,  in  the  city  cemetery  of  the 
city  of  Sacramento,  is  in  the  people  of  the  state  of  California,  and  there  may 
be  interred  therein  any  person  who,  at  the  time  of  his  death,  was  a  state  officer, 
or  a  member  of  the  senate  or  assembly. 

History:    Enacted  March  12,  1878. 

§  3507.  DUTIES  OF  TRUSTEES.  The  board  of  trustees  of  the  state  buir- 
ing-ground  have  the  control  and  management  of  the  grounds  and  the  expendi- 
ture of  all  moneys  appropriated  for  the  maintenance  or  improvement  thereof. 

History:    Enacted  March  12,  1872. 
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TITLE  IX. 

EEVENTJB. 

Chapter  I.  Property  Liablx  to  Taxation,  99  3607-3611. 

n.  I>xriKinoNs,  9  3617. 

m.  Assessment  of  Property,  99  3627-3071. 

rv.  Equalization  of  Taxes,  99  3672-3705. 

V.  Levy  of  Taxes,  99  3713-3719. 

VI.  Duties  of  the  Auditor  in  Relation  to  Bsvxnux,  9§  3727-3789. 

VII.  Collection  of  Property  Taxes,  99  3746-3819. 

Viii.    Collection   of   Taxes  by  the  Assxssob  on   Cbrtain   Personal  Property, 
99  3820-3831. 

IX.    Poll-taxes,  99  3839-3862. 

X.    Settlements  with  the  Controller  and  Payments  into  State  Treasury, 
99  3865-3880. 
XE.    Miscellaneous  Provisions,  9§  3881-3900. 


CHAPTER  L 

PROPERTY  LJABL.B  TO  TAXATION. 


9  3607.    Property  sobjeet  to  taxation.  9  3610. 

9  3608.    Shares  of  stock  in  corporation,  valuation  of. 
9  3609.    National  bank  stock  to  be  assessed.    Do-     1 3611. 
ductions. 


Same.  Assessor's  duty  in  assess- 
ing. 

Exemption  of  church  property, 
when. 


§3607.  PROPERTY  SUBJECT  TO  TAXATION.  AU  property  in  this 
state,  not  exempt  under  the  laws  of  the  United  States,  excepting  fruit  and  nnt- 
bearing  trees  under  the  age  of  four  years  from  the  time  of  planting  in  orchard 
form,  and  grape-vines  under  the  age  of  three  years  from  the  time  of  planting 
in  vineyard  form,  growing  crops,  property  used  exclusively  for  public  schools, 
free  public  libraries,  and  free  museums,  and  such  as  may  belong  to  the  United 
States,  this  state,  or  to  any  county  or  municipal  corporation  within  this  state, 
is  subject  to  taxation,  as  in  this  code  provided;  but  nothing  in  this  code  shall 
be  construed  to  require  or  permit  double  taxation. 

•  History:  Enacted  March  12,  1872;  amended  March  22,  1880,  Code 
Amdts.  1880  (Pol.  pt.),  p.  5;  March  7.  1881,  Stats,  and  Amdts.  1881,  p.  56; 
March  28,  1895,  Stats,  and  Amdts.  1895,  p.  310. 


1.  Applied,  cited,  construed,  referred  to. 

2.  AU  property  not  exempted  required  to 

be  taxed — Value,  how  ascertained. 

8.  AU  property  to  be  Usted. 

4.  Bonds  of    this   state,   owned   abroad, 
when  taxed  here. 

6.  Bonds    kept    by    insurance    company, 
taxation  of. 

6.  Constitutional  provision — ^Power  to  as- 
sess. 
7-0.  Church  and  school  lands — ^Cases  eom« 
pared — Provisions  constitutional. 

10.  Exemptions — ^Act  providing  for,  when 

invaUd. 

11.  Same — Bonds  of  United  States. 

12.  Same — Checks  on  treasury  of  United 

States. 
18.  Same— Constitution  refers  to  private 

property. 
14.  Same  —  Debts    secured   upon    exempt 

property  not  exempt. 
16.  Same — Exemption  under  revenue  act 

of  1857. 


16.  Same— Lands  of  irrigation  district 

17.  Same — Beclamation  district. 

18.  Same — Value  of   lands   improved   by 

reclamation. 

19.  Good-wiU  in  shares  of  stock  in  trading 

corporation. 

20.  Loans  or  solvent  credits  secured  by 

pledge,  etc 

21.  Money — Value  what  it  purports  to  be. 

22.  Money    deposited    in    savings    banks, 

how  assessed. 

23.  Legislative       control  —  Constitutional 

provisions. 

24.  Same — Power  of  taxation  lodged  with 

legislative  branch. 
25,26.  Same  —  Power    as    incident    of    sov- 
ereignty. 

27.  Same — Tax  never  extended  by  con- 

struction. 

28.  Same—'Tax   not   dependent   upon   as- 

sent of  taxpayer. 

29.  Same— Taxation    of   state's    property 

not  contemplated. 
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80-32.  Mortgage— Double  taxation  of— Ques- 
tion of  ownership. 
33.  MunicipaliticB — ^Power  to  exercise  right 

of  taxation. 
84.  PossesBorj  interest — When  lands  cease 
to  be  public  domain. 

35.  Same — Lands    formerly    belonging    to 

the  United  States,  when  taxed. 

36.  Same — Mining    claims. 

37,  38.  Same — Possessory  claim  to  public  land 
— Improvements. 

39,  40.  Pre-emption   claim. 

41.  Same — State  not  estopped  by  compact 
admitting  California  into  union. 

42-46.  Power  of  government  to  tax— limita- 
tions of. 

47.  "Property" — Meaning  defined  in  con- 

stitution. 

48.  Public  domain   of  the  United  States 

exempt. 

49.  Property   of  United  States,   etc,  ex- 

empt. 

60.  Bailroad  lands. 

51.  Seat  in  stock  exchange  board. 

62.  Stocks  and  bonds  secured  by  pledge. 

58.  Taxes  paid  to  United  States  upon  dis- 
tilled liquors. 

1.  APPfilBD,  CITED,  CONSTRUED,  RB- 
FBRRBD  TO,  etc.,  In:  Sprlngr  Valley  W.  W. 
vs.  Schottler,  62  Cal.  69,  115  (construed 
with  §3617  post);  City,  etc.,  of  San  Fran- 
cisco vs.  McGinn,  67  Cal.  110,  111.  7  Pac. 
Rep.  187  (construed);  Cavanaugrh  vs.  Jack- 
son. 99  Cal.  672,  675,  34  Pac.  Rep.  509  (con- 
strued); City  of  San  Dlegro  vs.  Linda  Vista  I. 
Dist..  108  Cal.  189,  193,  41  Pac.  Rep.  291. 
o5  L.  R.  A.  33  (construed);  Mackay  vs.  San 
Francisco,  113  Cal.  392,  897.  45  Pac.  Rep. 
696  (construlngr  art.  XIII  S  1  Const,  contaln- 
Ingr  provision  similar  to  this  section) ;  Mc- 
Henry  vs.  Downer,  116  Cal.  20,  24.  47  Pac. 
Rep.  779.  46  Li.  R.  A.  737  (construing"  similar 
provision  In  state  constitution);  Reclama- 
tion Dist.  vs.  County  of  Sacramento.  134 
Cal.  477,  480,  66  Pac.  Rep.  668  (construed 
with  5  3471  ante):  Miller  vs.  County  of 
Kern,  137  Cal.  616,  524,  70  Pac.  Rep.  649 
(construed). 

A«  to  aimeiisineBt  of  property  in  ireneral, 
see   post   55  3627,    8650   and   notes. 

As  to  charitable  tnatltntlons,  exemptions 
of  from  taxation,  see  note  88  Am.  Rep.  800- 
303. 

An  to  collateral  inheritance  tax,  see 
HBIVNING'S  GBNBRAI^  LAWS  pp.  138-148 
and  note. 

A«  to  collection  of  taxes,  proceediBira  in 
venenil.  see  post  59  3746-3819  and  notes. 

A«  to  consolidated  corporations,  taxation 
of,  see  note  89  Am.  St.  Rep.  625,  632,  662. 

As  to  contracts  for  exemptions,  see  note 
16  Am.  Dec.    51-53. 

As  to  "credits,"  see  post  5  3617  subd.  6  and 
note  pars.   13-19,   23,   39. 

As  to  debts  dne  bona  tide  residents  of 
state,  deduction  of,  see  post  5  3629  subd.  6 
and  note  par.   19. 

As  to  dnty  of  auditor  in  relation  to  rev* 
enne,  see  post  55  3727-3739  and  notes. 

As  to  delegation  by  legrlslatnre  of  power 
to  exercise  rlgrht  of  taxation,  see  mono- 
graphic note  74  Am.  Dec.  590-595. 


As  to  distinction  between  taxatl<m  asd 
assessments,  see  note  55  Am.  Dec  287. 

As  to  distinction  between  real  estate  aad 
Improvements  for  purposes  of  reveane,  see 
post  5  3617   and   note   par.   25. 

As  to  doable  taxation  of  stock  In  eoiw 
porationa,  see  post  5  3608  and  note  pars. 
8-5. 

As  to  cauality  and  unlfonnity  of  tp-«^tli>B, 
In  areneral,  see  notes  1  L.  R.  A-  758;  4  L.  R. 
A.  809;  18  L.  R.  A,  533;  28  L.  R.  A.  480;  S4 
L.  R.  A.  726;  87  L.  R.  A.  372,  840;  42  L.  R.  A. 
442;  44  U  R.  A.  679. 

As  to  equalisation  of  taxes  by  eonnty 
board  of  supenrisora,  see  post  55  3672-S(8S 
and  notes. 

As  to  equalisation  of  taxes  by  stste  bsari, 
see  post  55  3692-3706  and  notes. 

As  to  estates  of  deceased  persons,  la- 
solvents,  etc^  taxes,  how  paid,  see  pott 
5  3762  and  note. 

As  to  exemptions,  see  Const.  1879  art 
Xni  551.  IH.  1%;  HBNNIIVG'S  GBXBRAL 
LAWS  p.  zcvlll;  also  post  55  3609-SSll  and 
notes. 

As  to  ferries,  ete^  where  and  how  as- 
sessed, see  post   5  3648  and  note. 

As  to  fmit,  nat-bearlnflr  and  omamcatal 
trees  and  vines,  not  of  natarol  srowtb, 
originally  not  included  in  term  «kto«Hbk 
crops,**  and  therefore  taxable,  see  post  5 1117 
and  note  par.  24. 

As  to  franchises,  assessment  of,  la  gvs- 
eral,  see  post  55  3628,  3665  and  notea 

As  to  <<srowlnr  crops,**  see  post  5  3517 
and  notes  pars.  8,  24. 

As  to  householder's  exemption  of  pemosal 
property  to  amount  of  one  hundred  dollsxvi 
see  Const.  1879  art.  XIU  510%;  HEN- 
NING*S  GBNERAL  LAWS  p.  c. 

As  to  improvements,  what  included  Is 
term,  see  post  5  3617  subd.  8  and  note. 

As  to  levy  of  taxes.  In  general,  see  post 
55  3713-3719  and  notes. 

As  to  licenses,  see  ante  5  8356  et  seq.  and 
notes. 

As  to  license-tax  of  ferries,  toU-bridgei, 
etc.,  see  ante  55  2845,  2846  and  notes. 

As  to  lien  of  taxes,  see  post  55  3716-3718 
and  notes. 

As  to  money  and  property  In  litlffatlos,  ts 
whom  assessed,  see  post  5  3647  and  note. 

As  to  municipal  power  to  exempt  frsm 
taxation,  see  note  16  L..  R.  A.  860. 

As  to  partnership  property,  taxatlsa  sf. 
see  post   5  3641   and   note. 

As  to  patent  riarhts  and  patented  artirleti 

taxation  of,  see   monographic   note  37  Am. 

St  Rep.   747-761;  and  note  29  L.  R.  A  792. 

As    to    payment    under    pr<»test,    see  post 

55  8804,  8819  and  notes. 

As  to  personal  property  taxes,  coUecttos 
of,  etc.,  see  post  55  3820-3831   and  notes. 

As  to  personal  property,  what  lacloded  is 
term,  see  post  5  3617  subd.   4  and  note. 

As  to  poll-tax,  see  post  5  3839  et  seq.  and 
notes. 

As  to  power  of  learislature  to  supply  de- 
fects in  assessments,  etc.,  see  monographic 
note  76  Am.  Dec.   627-587. 
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A«  to  power  of  inimlclpalltlM  to  Impose 
license-tax  lor  revenue,  etc.,  see  ante  I  836(1 

and  note. 

An  to  property,  see  Const.  1879  art.  XIII 
|1;  HBNNlNCrS  GBNBRAI.  LAWS  p.  xcvili, 
and  post  §8617  and  note,  and  par.  47  this 

ttote.  • 

As  to  pnblle  sckools*  exemption  of  from 
tnxntlon,  see  ante  li  1857-1861  and  notes. 

An  to  mllronds  opemtlns  In  more  than 
•ne  eovnty  of  state,  fcow  nssessed,  see  post 
i  3664  and  note. 

An  to  real  estate,  wbat  Included  In  term, 
see  post  S  8617  subd.  1  and  note. 

As  to  redemptl<m  from  delinquent  tax- 
sales,  see  post  II  8777,  8780.  3781.  8785  and 
notea 

As  to  road-taxes,  etc..  see  post  |  8671  and 
note  par.  4.  also  ante  ||  2651-2655  and  notes. 

As  to  refnndlnar  Illegal  tax,  see  post  I  3669 
and  note,  and  18804  and  note. 

As  to  rerenve  system  of  state  applicable 
(o  ettr  and  county  of  San  Francisco  and  all 
otlier  counties  In  state,  s^  ante  1 19  and 
note  pars.  6,  7. 

As  to  sale  of  property  to  state  for  de- 
linquent  taxea,  se«   post   ||  8771,   8777    and 

notes. 

As  to  almres  In  national  Imnklnar  corpora- 
tions, see  post  113608.   3609  and  notes. 

An  to  special  counsel,  employment  of  by 
attorney-veneral  In  proceedlnafs  ayalnst 
revenue  olllcer,  see  post  |  3880  and  note. 

As  to  state  powers  as  affected  by  federal 
-consUtuUon,  see  note  25  Am.  St.  Rep.   886, 

S86 

An  to  system  of  taxation  under  Consoll- 
4latlon  Act  of  city  and  county  of  San  Fran- 
cisco, see  ante  |  19  and  note  par.  9. 

An  to  tax-deeds,  see  post  IS  3786-3787  and 

notes. 

An  to  taxation  under  municipal  charters, 

«ee  ante  819  and  note  par.  20. 

An  to  telegraph  and  telephone  lines,  how 

described  and  assessed,  see  post  |  3663  and 

note. 

As  to  «value"  and  «*full  cash  value,»» 
mennlns  of  terms,  see  post  1 3617  subd.  6 
and  note  par.  7. 

An  to  vessels,  except  ferry-boats,  etc., 
where  assessed,  see  post  ||  3644.   8645   and 

-notes. 

An  to  violations  of  revenue  law,  see  post 

1 3900   and  note. 

As  to  water-ditches  constructed  for  mln- 
•iBff,  manufacturing,  or  Irrlffatlnv  purposes, 
how  assessed,  see  post  |  3663  and  note. 

As  to  wharves,  chutes,  and  piers,  license 
■Bd  tax  for,  see  ante  8  2917  and  note. 

%.  ALIi  PROPERTY  NOT  BXEBIPTBD 
IS  RSaUlRBD  UNDER  CONSTITUTION  TO 
BE  TAXED  In  proportion  to  Its  value,  but 
that  vajue  Is  to  be  "ascertained  as  pro- 
vided by  law." — ^McHenry  vs.  Downer.  116 
Cal.  20,  24.  47  Pac.  Rep.  779.  45  L.  R,  A.  737. 

See  Const  1879  art.  XIII  j  1;  HBN- 
TflNO'S   GENERAL.  LAWS   p.   xcvlil. 

8.  AIAj  PROPERTY  SHOULD  BB» 
AGISTED,  or  burden  of  taxation  Is  not  Im- 


posed alike  upon  all.  The  assessor  must 
not  knowingly  permit  any  to  escape. — Peo- 
ple vs.  National  Bank  of  D.  O.  Mills,  123 
Cal.  58,  66,  69  Am.  St.  Rep.  82,  55  Paa  Rep. 
685,  45  L.  R.  A.   747. 

4.  BONDS  OF  THIS  STATE,  kept  here, 
but  owned  abroad,  are  liable  to  taxation  In 
this  state. — ^People  vs.  Home  Ins.  Co.,  29 
CaL  688.  584.  640. 

8.  BONDS  KEPT  BY  AN  INSURANCE 
COMPANY  are  part  of  Its  capital  stock, 
and  are  Included  under  term  "personal 
estate"  as  used  in  statute,  and  are  part  of 
capital  stock  of  corporation,  invested  in 
its  business. — People  vs.  Home  Ins.  Co.,  29 
CaL  688.  584.  646. 

e.  CONSTITUTIONAIi  PROVISION  art. 
XI  1 12,  granting:  to  legislature  power  to 
vest,  by  general  laws,  in  corporate  authori- 
ties, power  to  assess  and  collect  taxes  for 
municipal  purposes.  is  comprehensive 
enough  to  authorise  provision  contained  In 
charter  of  city  providing  for  taxation  for 
municipal  purposes,  and  as  to  municipal 
corporation  organized  under  such  general 
law.  when  so  created,  power  of  taxation  is 
vested  in  it  as  an  essential  attribute  for  all 
purposes  of  its  existence,  unless  Its  exercise 
in  express  terms  is  prohibited. — Security 
Sav.  B.  &  T.  Co.  vs.  Hlnton.  97  Cal.  214,  219, 
82  Pac.  Rep.  3. 

T.  CHURCH  AND  SCHOOL  liANDS*— 
Ijcglslature  has  authority  to  exempt  prop- 
erty of  religious  and  eleemosynary  cor- 
porations and  school  lands. — ^Hlgh  vs.  Shoe- 
maker. 22  Cal.  868.  869.  See  Mississippi 
Mills  vs.  Cook.  66  Miss.  58. 

8.  Compare  I  People  vs.  McCreery.  84 
Cal.  482,  449,  468.  as  to  extent  of  power  of 
legislature  to  exempt  property  from  taxa- 
tion, but  not  disputing  that  portion  of  de- 
cision in  High  vs.  Shoemaker,  22  Cal.  868, 
869,  referred  to  In  preceding  paragraph. 

9.  CONSTITUTIONAIilTY  OF  ULWS  EX- 
EMPTING.—  Law  exempting  church  and 
school  lots  and  lands  of  United  States  from 
taxatl'^n  are  not  contrary  to  provisions  of 
constitution  by  terms  of  which  it  is  re- 
dulred  "that  taxation  shall  be  equal  and 
uniform  throughout  the  state"  and  that 
**all  property  in  this  state  shall  be  taxed 
in  proportion  to  its  value,  to  be  ascer- 
tained as  directed  by  law."  —  High  vs. 
Shoemaker,  22  Cal.  368,  369.  See  People 
vs.  Coleman,  4  Cal.   46,   60  Am.  Dec  581. 

Id.  EXEMPTIONS  —  Act  providing  for, 
when  Invalid. — ^Act  of  March  28,  1874  (Stats. 
1878-4  p.  746)  providing  that  certain  amounts 
paid  on  property  In  pursuance  of  previous 
invalid  levy  of  taxes,  should  be  credited 
as  payment  pro  tan  to  of  taxes  levied  by 
act.  does  not  authorize  an  exemption  of 
such  property  from  taxation;  for  if  so  con- 
strued, such  provision  would  be  void,  be- 
cause in  violation  of  constitutional  pro- 
vision that  all  property  In  state  shall  be 
taxed  in  proportion  to  Its  value. — People 
Vd.  Latham.   52  Cal.   598,  602. 

11.     BONDS     OF    UNITED     STATES— Not 
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■«¥|cet  to  tazattcm. — People  T8.  Home  Ins. 
Co..  29  Cal.   638,  634,  638. 

12.  CHECKS  OR  ORDBRS  ON  TR1BA8- 
URT  OF  17NITBD  STATBS,  payable  on  de- 
mand, not  beinsT  exempt  under  laws  of 
United  States,  are  not  exempt  under  pro- 
Ylsions  of  constitution  or  laws  of  this  state. 
— ^Hibernia  Sav.  &  L.  Soc  vs.  Ban  Fran> 
Cisco,  139  Cal.  205,  210,  96  Am.  St.  Rep.  100, 
72  Pac.  Rep.  920. 

18.  CONSTITUTION  AND  LAWS  UPON 
S17BJBCT    OF    TAXABLB    PROPBRTY    are 

to  be  understood  as  referrinsr  to  private 
property  and  persons,  and  not  to  public 
property  or  the  state  or  any  subordinate 
part  of  state  government,  such  as  counties, 
townSp  and  municipal  corporations. — People 
vs.  Doe  O.  1034,  86  Cal.  220,  228. 

14.  DBBT  SBCmRBD  UPON  BXBMPT 
PROPBRTY  is  not  debt  exempt  by  law 
from  taxation. — Savingrs  ft  !■.  Soc  vs.  San 
Francisco,  181  Cal.  366,  362,  68  Pac  Rep. 
666.  See  San  Francisco  vs.  La  Societe 
Francaise,  181  CaL  612,  618,  68  Pac  Rep. 
1016. 

15.  EXBMPTION  OF  PRIVATB  PROP- 
BRTY, under  ereneral  revenue  act  of  1857, 
as  amended  in  1869  (Stats.  1859  p.  848),  so 
far  as  it  includes  private  property  is  in 
violation  of  constitution. — ^People  vs.  Mc- 
Creery,  34  Cal.  432,  467. 

As  to  exemptloMy  v^merallTy  ••«  also 
People  vs.  Gerke,  35  Cal.  677;  People  vs. 
Whartenby,  88  Cal.  461;  People  vs.  Eddy, 
48  Cal.  881;  Lick  vs.  Austin,  48  Cal.  590; 
People  vs.  Hibernla  Sav.  &  L.  Soc,  61  Cal. 
243,  21  Am.  Rep.  704;  People  vs.  Latham, 
68  Cal.  698.  lad.  Indianapolis  vs.  Sturde- 
vant,  24  Ind.  891.  Mo.  State  vs.  North,  27 
Mo.  464.  N.  Y.  In  matter  of  Hamilton,  148 
N.  Y.  310,  42  N.  B.  Rep.  717.  Ohio.  Hill  vs. 
Hlgrdon.  6  Ohio  St  248,  67  Am.  Bee.  289. 
Orcff.  Hoffff  vs.  Mackay,  23  Oregr.  889,  37 
Am.  St.  Rep.  682,  81  Pac  Rep.  779,  19  L.  R. 
A.  77.  Pa.  Butler's  Appeal,  78  Pa.  St.  448. 
Fed.  McCulloch  vs.  Maryland,  17  U.  8.  (4 
Wheat.)  816,  429,  bk.  4  L.  ed.  579;  Home  of 
the  Friendless  vs.  Rouse,  76  U.  S.  (8  Wall.) 
430.  bk.  19  L.  ed.  495;  Mlnot  vs.  Philadel- 
phia W.  &  B.  R.  Co.,  86  U.  a  (18  Wall.) 
206,  225,  bk.  21  L.  ed.  888;  Erie  R.  Co.  vs. 
Pennsylvania,  88  U.  S.  (21  Wall.)  492,  bk. 
22,  L.  ed.  696;  United  States  vs.  Perkins,  168 
U.  S.  626,  bk.  41  Lw  ed.  887,  16  Sup.  Ct. 
Rep.  1078. 

16.  LANDS  OF  IRRIGATION  DISTRICT 
—Claim  of  exemption. — Irrigration  district 
assessment  to  satisfy  which  such  lands 
were  sold,  is  not  a  tax  within  meaning  of 
provisions  of  constitution,  or  within  mean- 
ing: of  this  section,  and  there  is  no  express 
exemption  covering  such  lands,  nor  can 
Implied  exemptions  be  extended  to  property 
which  is  not  held  or  used  for  municipal  or 
fiTovernmental  purposes. — City  of  San  Diego 
vs.  Linda  Vista  I.  Dist.,  108  Cal.  189.  196, 
41  Pac.  Rep.  291,  86  L.  R.  A.  83.  See  Basex 
County  vs.  Salem,  168  Mass,  141,  26  N.  B. 
Rep.   431. 


17.  RECLAMATION  DISTRICT  PROP- 
BRTY mentioned  in  i  8471  ante  la  public 
property,  acquired  by  agents  of  state  for 
state  purposes,  and  exempt  from  taxation 
as  such. — Reclamation  Dist.  vs.  County  of 
Sacramento,  134  Cal.  477,  479,  66  Pac  Rep. 
668. 

IS.  TALUB  OF  LANDS  IMPROVED  BT 
RBCLAMATIONt  as  enhanced,  is  carried 
into  assessment-roll,  and  is  taxed  against 
owner  of  land,  but  county  cannot  assess 
the  works,  i«  e.  canals,  ditches,  drains,  em- 
bankments, pumping-plant,  etc.,  for  to  do 
this  might  lead  to  sale  of  works  of  recla- 
mation and  ultimate  destruction  or  aban- 
donment of  an  improvement  undertaking  of 
state. — Reclamation  Dist.  vs.  County  of 
Sacramento,  184  CaL  477,  480,  66  Pac  Rep. 
668. 

10.  GOOD-WILL  IN  SHARES  OF  STOCK 
or  TRADING  CORPORATION  cannot  be 
recognised  as  an  element  entering  into  or 
giving  value  to  such  shares. — Spring  Valley 
W.  W.  vs.  Schottler.  68  CaL  69,  118. 

SO.     LOANS       OR       SOLVBNT      CREDITS 

secured  by  pledge  on  non-taxable  property 
are  taxable. — San  Francisco  vs.  La  Societe 
Francaise,  181  Cal.  612,  613,  63  Pac  Rep. 
1016.  See  Savings  A  L.  Soc  va  San  Fran- 
cisco, 181  Cal.  866,  862,  68  Pac  Rep.  665. 

91.  MONBT  IS  PROPBRTY  subject  to 
taxation,  and  its  true  value  Is  value  it  par- 
ports  to  be. — People  va  Dunn,  69  Cal.  328, 
381. 

29.     Money    deposited    In    savtngii    baab 

should  be  assessed  but  once,  either  to  the 
bank  or  to  depositor,  and  not  to  both. — ^Peo- 
ple  ex  rel.  Burke  vs.  Badlam,  67  Cal.  594. 
603. 

2S.     LEGISLATITB    CONTROL.^Llabillt7 

of  property  to  taxation,  and  standard  upon 
which  it  is  based,  viz.  in  proportion  to  Iti 
value,  is  fixed  by  constitution,  but  duty  of 
prescribing  machinery  by  which  to  ascer- 
tain such  value  is  confided  to  legislature.— 
McHenry  vs.  Downer,  116  Cal.  20,  24.  4T 
Pac.  Rep.  779,  46  L.  R.  A.  737. 

94.  POWER  OF  TAXATION  IS  LODGED 
WITH  LEGISLATIVE  BRANCH  of  govern- 
ment. Legislature  must  therefore  deter- 
mine  all  questions  of  state  necessity,  dis- 
cretion, or  policy  involved  in  ordering  tax, 
and  in  apportioning  it,  must  make  all  nec- 
essary rules  and  regulations  which  are  to 
be  observed  in  order  to  produce  desired  re- 
turns, and  must  decide  upon  agencies  br 
which  collections  are  to  be  made. — McHenry 
vs.  Bowner,  116  CaL  20,  24.  47  Pac  Rep.  771, 
46  L.  R.  A.  737. 

9B.  POUTBR  AS  INCIDENT  OP  SOT- 
EHEIBIGNTY. — Right  of  taxation  is  an  Inci- 
dent of  sovereignty,  and  la  coextensive 
with  that  to  which*  it  la  an  Incident  All 
subjects  over  which  sovereign  power  of 
state  extends  are  objects  of  taxation,  but 
ttaosa  OTsr  which  It  does  not  extend  are, 
upon  soundest  principles,  exempt  from  taz- 
atlon. — ^Paopls  ▼■.  ColanEuui,  4  CaL  46,  4T. 
60  Am.   Dec.   681;  People  ex  reL  Blandtar 
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▼8.  Burr,  IS  Cal.  848;  People  ex  reL  Mc- 
Cauley  vs.  Brooks,  16  Cal.  11;  Perry  vs. 
Washburn.  20  Cal.  318;  People  ez  rel.  Mo- 
Cullouffh  vs.  Pacheco,  27  Cal.  175;  Taylor 
vs.  Palmer,  81  Cal.  240;  People  vs.  Mc- 
Creery,  34  CaL  432;  Seals  vs.  Amador  Co., 
35  Cal.  624;  Stockton  &  V.  R.  Co.  vs.  Stock- 
ton, 41  Cal.  147p  148;  San  Jose  vs.  San  Jose 
A  &  a  R.  Co.,  58  Cal.  475;  City  of  San  Dlesro 
Ts.  Grannlss.  77  Cal.  511,  19  Pac.  Rep.  875; 
Hugrhes  vs.  Ewing,  93  Cal.  414,  28  Pac.  Rep. 
1067;  Security  Sav.  Bank  &  T.  Co.  vs.  Hin- 
ton,  97  Cal.  214,  82  Pac  Rep.  8;  Mackay  vs. 
San  Francisco,  128  Cal.  678,  683,  61  Pac 
Rep.  882;  McCulloch  vs.  State  of  Maryland, 
17  IT.  S.  (4  Wheat)  816.  428.  bk.  4  L.  ed.  579. 

96.  STATE  HAS  FULL.  POIVER  TO  TAX 
FRANCHISES^— Springr  Valley  W.  W.  vs. 
Schottler,  62  Cal.  69,  111.  See  People  vs. 
Selfridge,  52  Cal.  881.  111.  Fanning  vs. 
First  Nat.  Bank  of  Jacksonville,  76  111.  63, 
66.  N.  Y.  Monroe  Savingrs  Bank  vs.  City  of 
Rochester,  37  N.  T.  366,  367.  Fed.  Gordon 
va  Appeal  Tax  Court,  44  U.  S.  (3  How.) 
133,  bk.  11  U  ed.  629;  Veazle  Bank  vs. 
Fenno,  75  U.  a  (8  Wall.)  583,  547,  bk.  19 
Im  ed.  482;  Philadelphia  &  R.  R.  Co.  vs. 
Commonwealth  of  Pennsylvania,  82  U.  S. 
(16  Wall.)  284.  296,  bk.  21  I*  ed.  164;  Taylor 
va  Secor,  93  U.  S.  603,  bk.  28  L.  ed.  668. 

As  to  tazattoa  of  franctaisesy  see  post 
S  8628  and  note. 

57.  TAX  CAN  NEVER  BE  EXTENDED 
BY  CONSTRUCTION  to  thin  firs  not  named 
or  described  In  statute  as  subject  to  taxa- 
tion.—Merced  Co.  vs.  Helm,  102  Cal.  159, 
165,  36  Pac.  Rep.  899.  See  County  of  Mon- 
terey vs.  Abbott,  77  Cal.  641.  18  Pac.  Rep. 
118,  20  Id.  78.  MasN.  Sewall  vs.  Jones,  26 
Mass.  (9  Pick.)  412.  N.  J.  Camden  vs.  Allen, 
26  N.  J.  U  (2  Dutch.)  898.  Ea«.  Partingfton 
▼8.  Attorney-General,  Law  Rep.  4  H.  Lb  122. 

58.  TAX  DOES  NOT  DEPEND  UPON 
ASSENT  OF  TAXPAYER. — ^Tax  is  charge 
upon  persons  or  property  to  raise  money  for 
public  purposes.  It  is  not  founded  upon 
contract;  It  does  not  establish  relation  of 
debtor  and  creditor  between  taxpayer  and 
state;  it  owes  its  existence  to  action  of 
legislative  power,  and  does  not  depend  for 
its  validity  or  enforcement  upon  individual 
assent  of  taxpayer. — Perry  vs.  Washburn, 
20  Cal.  318,  350;  Dranga  vs.  Rowe,  127  Cal. 
506,  509.  59  Pac  Rep.  944. 

30.  TAXATION  OF  STATE'S  PROPERTY 
NOT  CONTEMPIiATED. — Taxes  are  charges 
levied  by  sovereign  state  upon  property 
and  persons  of  its  subjects  or  citizens,  and 
not  charges  upon  itself  or  its  own  property. 
Revenue  is  object  of  taxation,  and  none 
would  result  from  state  taking  its  own 
property. — People  vs.  Doe  G.  1034,  86  Cal. 
220,  222.  See  People  vs.  McCreery.  84  Cal. 
4S2,  433;  People  ex  reL  Doyle  vs.  Austin,  47 
Cat  858,  361. 

SO.  MORTGAGE  —  Double  taxation  of. — 
Neither  mortgager  nor  mortgagee  can  re- 
sist tax,  the  one  upon  land  and  other  upon 
mortgage  deed,  dn  ground  that  there  has 
been  double  taxation  of  either;  but  In  all 
cases  court  proceeds  upon  ground  that  com- 
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plaining  party  is  not  entitled  to  relief  un- 
less property  has  been  twice  taxed  in  his 
hands.  If  subject-matter  of  tax  is  same,  it 
cannot  be  twice  assessed  for  same  tax;  and 
it  is  immaterial  in  such  case  by  whom 
title  is  held. — Savings  &  L.  Soc.  vs.  Austin, 
46   CaL   416,   494. 

81.  CtVESTION  OF  OIVNERSHIP  is  im- 
material in  solving  point  whether  tax,  being 
upon  property  itself,  property  has  been 
twice  taxed. — Savings  &  L.  Soc  vs.  Austin, 
46  CaL  415,  485. 

82.  IN  SOLVING  QUESTION  OF  DOUBLE 
TAXATION  ON  DEBT,  for  money  loaned, 
true  point  of  inquiry  is  not  whether  debt 
is  or  is  not  secured  by  mortgage,  but 
whether  money,  for  use  of  which  debt  was 
created.  Is  taxed  in  hands  of  borrower,  or 
of  some  other  taxpayer  to  whom  he  has 
paid  it.  The  money  represents  sum  orig- 
inally loaned;  and  tax  upon  latter  is  sub- 
stantially tax  upon  former. — Savings  &  L. 
Soc.  vs.  Austin,  46  Cal.  415,  487. 

88.  MUNICIPALITIES  —  Power  to  exer- 
else  rlflTlit  of  taxation.  —  Constitution  as- 
sumes that  all  municipalities,  however 
chartered,  shall  have  and  exercise  power 
of  taxation. — Security  Sav.  &  T.  Co.  vs.  Hin- 
ton,  97  Cal.  214,  220,  32  Pac  Rep.  8.  See 
Brooks  vs.  Fischer,  79  Cal.  178,  21  Pac  Rep. 
652.  4  L.  R.  A.  429. 

84.  POSSESSORY  INTEREST.  —  Lands 
oease  to  be  public  domain  with  respect  to 
taxation  where  private  Individuals  have 
made  application  therefor,  paid  purchase 
money,  and  received  certificate  from  land 
office,  even  though  patent  has  not  issued. — 
People  vs.  Shearer.  SO  CaL  645,  648;  Central 
Pac.  R.  Co.  vs.  Howard,  51  Cal.  229;  Central 
Pac  R.  Co.  vs.  Howard,  52  Cal.  227.  Iowa. 
Iowa  H.  Co.  vs.  Webster  Co.,  21  Iowa  221. 
Obl4».  Gwynne  vs.  Niswanger,  15  Ohio  367. 
868.  'Wis,  Ross  vs.  Board  of  Supervisors. 
12  Wis.  26,  88.  Fed.  Carroll  vs.  Saftord,  44 
U.  S.  (3  How.)  441,  bk.  11  L.  ed.  671;  Kansas 
Pac.  R.  Co.  vs.  Prescott.  88  U.  S.  (16  WalL) 
603.  bk.  21  Lb  ed.  873;  Union  Pac.  R.  Co.  vs. 
McShane,  89  U.  S.  (22  Wall.)  444.  bk.  22 
L.  ed.  747;  Astrom  vs.  Hammond,  3  McL. 
a  C.  107,  108,  2  Fed.  Cas.  71. 

85.  LANDS  FORMERLY  BELONGING  TO 
UNITED  STATES  can  be  taxed  only  when 
patent  has  issued,  or  when  private  proprie- 
tor has  acquired  perfect  equity. — ^People  vs. 
Donnelly,  58  Cal.  144,  146.  See  Central  Pac. 
R.  vs.  Howard,  52  Cal.  227. 

86.  MINING  CLAIM. — Possessory  interest 
of  occupant  of  mining  claim  is  property 
liable  to  taxation  at  the  will  of  legislature. 
— State  vs.  Moore,  12  CaL  56,  72.  See  Peo- 
ple ex  rel.  McCuUough  vs.  Shearer,  30  Cal. 
645,  658,  approving  same  doctrine  as  to  pos- 
sessory interest  of  claimant  under  pre- 
emption right  In  lands  belonging  to  public 
domain. 

87.  POSSESSION  AND  CLAIM  TO  PUB- 
LIC LAND  is  property,  and  as  such  taxable 
to  claimant  without  violation  of  act  admit- 
ting state  into  union. — People  vs.  Black 
D.  C.  IIL  Co.,  87  CaL  54*  66.     See  People  ez 


(883) 


POWBB   TO   TAX— RAULROAD    LANDS* 


[pcm. 


r«l.  McCullou^h  vs.  Shearer,  30  Cal.  (45,  856; 
People  Y8.  Frisbie,  SI  CaL  140;  People  vs. 
Cohen.   81   CaL   210. 

88.  POSSBSSION  OF  PUBLIC  LAIfDS 
AND  IMPROVBMENTS  THERBON,  whether 
by  naked  trespassers  or  those  claiming  in 
addition  a  right  of  pre-emption  as  to  every- 
body except  United  States,  constitutes  such 
property  Interest  as  is  recognized  and  pro* 
tected  as  species  of  property,  and  is  such 
an  Interest  as  is  subject  to  taxation. — Peo- 
ple ex  rel.  McCuUougrh  vs.  Shearer.  30  Cal. 
645,   656. 

SO.  PRB-BUfPTION  CLAIM.  —  Possession 
and  improvements  of  occupant  of  publlo 
lands  may  be  taxed  by  state  before  patent 
is  issued. — People  vs.  Donnelly,  58  Cal.  144, 
146;  People  ex  rel.  McCullougrh  vs.  Shearer, 
30  Cal.  645,  648.  See  Ohio.  Gwynne  vs. 
Niswanger.  15  Ohio  367,  368.  IVIa,  Ross 
vs.  Board  of  Supervisors,  12  Wis.  38.  Fed. 
Carroll  vs.  Saflford,  44  U.  a  (8  How.)  441. 
bk.  11  L.  ed.  671;  Astrom  vs.  Hammond,  8 
McL.  C.  C.  107.  108,  2  Fed.  Cas.  71;  Carroll 
vs.  Perry,  4  McL.  C.  C.  26,  6  Fed.  Cas.  167. 

40.  Public  domain  of  United  States  and 
possessory  interest  of  citizen  under  pre- 
emption laws  are  In  no  respect  identical. — 
People  ex  rel.  McCulloush  vs.  Shearer,  80 
Cal.   645,    660. 

41.  STATES  IS  NOT  BSTOPPED  BT  COM- 
PACT ADMITTING  CALIFORNIA  INTO 
UNION,  contained  in  act  of  congress,  from 
taxins  possessory  rlgrht  and  imperfect  In- 
terest acquired  by  purchase  from  herself. 
— People  vs.  Donnelly,  58  Cal.  144,  146. 

42.  POIVER  OF  GOVBRNMBNT  TO  TAX. 

— No  limitations  or  restrictions  can  be 
raised  by  implication  upon  essential  power 
and  attribute  of  government  to  tax;  but 
intention  to  limit  or  abridge  such  power 
must  be  expressed  in  clear  and  unambigu- 
ous language. — Central  Pac.  R.  Co.  vs.  State 
Board  of  Equalization,  60  Cal.  35.  59.  See 
County  of  Lane  vs.  Oregon,  74  U.  a  (7 
Wall.)  71,  bk.  19  L.  ed.  101;  Munn  vs.  Illi- 
nois, 94  U.  S.  113,  123,  bk.  24  L.  ed.  77. 

43.  Legislature  may  levy  taxes  either 
before  or  after  value  of  property  is 
ascertained,  without  any  violation  of  funda- 
mental rules  upon  which  taxation  is  based. 
— People  vs.  Latham,  52  Cal.  598.  601. 

44.  Limitations  upon  sovereign  power  of 
state  over  citizen,  or  any  property  of  citi- 
zen, as  to  right  of  taxation,  must  be  strictly 
construed. — People  ex  rel.  McCullough  vs. 
Shearer,  30   Cal.   645,   660. 

46.  Power  is  necessary  Incident  to  sov- 
ereignty, and  under  our  system  of  govern- 
ment it  pertains  to  legislative  department, 
for  levying  of  tax  Is  necessarily  legislative 
act. — People  vs.  McCreery,  34  Cal.  432,  454; 
Wulzen  vs.  Board  of  Supervisors,  101  Cal. 
16,  20,  40  Am.  St.  Rep.  17.  35  Pac.  Rep.  363. 

46.  Power  of  legislature  Is  plenary  over 
subject  of  taxation  of  property,  except  as 
rpstrirted  hv  constitutional  limitations.— 
People  vs.  McCreery,  34  Cal.  432,  451. 


47.  <<PROPERTT*»  —  Meanlnff  deSacd  !■ 
€OBatltiitioB« — Constitutional  provision,  art 
XI  1 18,  restrains  or  limits  power  of  legis- 
lature as  to  what  Is  comprehended  in  the 
word  ••property." — People  vs.  Hibernla  Sav. 
ft  L.  Soc  51  CaL  243,  244,  21  Am.  Rep.  704. 

48.  PUBLIC  DOMAIN  OF  UNITED 
8TATBS  is  exempt  from  taxation  under  act 
of  congress  of  September  9,  1850,  admitting 
California  into  Union. — People  ex  reL  Mc- 
Cullough vs.  Shearer,  30  Cal.  645.  655.  See 
Hall  vs.  Dowllng.  18  Cal.  619,  621;  People 
vs.  Morrison.  22  Cal.  74,  77;  Central  Pac.  R. 
Co.  vs.  Howard,  52  Cal.  227;  Dranga  va 
Rowe,  127  Cal.  506,  509,  69  Pac  Rep.  944. 

40.     PROPERTY      OF     UNITED     STATES 

or  of  state  or  of  municipal  corporation  is 
not  subject  to  taxation  for  revenue  par- 
poses. — People  ex  rel.  Doyle  vs.  Austin,  47 
Cal.  863,  860.  See  Fall  vs.  Mayor  of  Marys- 
ville,  19  Cal.  391;  People  vs.  Shearer.  39 
CaL  645;  People  vs.  McCreery,  34  Cal.  432, 
456;   Low  vs.  Lewis,   46   CaL   549. 

00.  RAILROAD  LANDS.  —  Under  act  of 
congress  of  July  27,  1866  (14  U.  B.  Stata. 
at  large  899),  providing  for  grant  of  lands 
from  public  domain  of  United  States,  upon 
compliance  with  certain  conditions  and  pro- 
viding that  whenever  in  any  grant  of  land 
made,  or  hereafter  to  be  made.  United 
States  has  reserved  right  to  appoint  com- 
missioners to  examine  roads,  the  coit. 
charges,  and  pay  of  such  commissioners  to 
be  paid  by  railroad  companies — ^that  before 
any  lands  granted  shall  be  conveyed,  such 
cost  shall  first  be  paid  by  company  into 
treasury  of  United  States;  held  that  where 
it  was  admitted  that  auch  coats  had  not 
been  paid  by  company  at  time  lands  were 
assessed  to  company,  such  lands  were  not 
subject  to  state  taxation. — Central  Paa  R 
Co.  vs.  Howard,  61  CaL  229,  236.  See  Kan- 
sas Pac.  R.  Co.  Y8.  Prescott,  83  U.  &  (K 
Wall.)   604,  bk.  21  L.  ed.  676. 

61.     SEAT  IN  STOCK  BXCHANGB  BOABD 

is  not  taxable  property,  being  merely  per- 
sonal privilege  of  being  and  remaining 
member  of  voluntary  association  with  as- 
sent of  associates,  and  not  capable  of  pass- 
ing by  sale  under  common  writ  of  execu- 
tion.— San  Francisco  vs.  Anderson,  103  OaL 
69,  70,  49  Am.  St.  Rep.  96,  86  Pais.  Rep.  lOSf 
See  Clute  vs.  Loveland,  68  Cal.  264,  9  Fac 
Rep.  183;  Lowenberg  vs.  Oreenebanm,  t9 
Cal.  162,  87  Am.  St.  RexK  <S.  88  Pae.  Bep. 
794,  21  L.  R.  A.  899. 

m.  STOCKS  AND  BONDS  SBCURED  BT 
PLBDGB. — Solvent  loans  secured  by  pledge 
of  stocks  and  bonds  are  taxabl^  eren 
though  such  stocks  and  bonds  are  them- 
selves exempt  from  taxation. — Security  Sav. 
Bank  vs.  San  Francisco,  182  CaL  599,  MO, 
64  Pao.  Rep.  898. 

68.  TAXBS  PAID  TO  XOflTBD  STATB9 
UPON  SPIRITS  DISTILLED  BT  CORPORA- 
TIONS.— Where  United  States  brought  ao 
action  against  stockholders  in  corporatloo 
engaged  in  business  of  distilling  bra&df 
and  proof  spirits  for  taxes  upon  spirits  tf* 
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stilled  by  said  corporation  which  had  not 
been  returned  to  srovernment  and  which 
corporation  had  nesrlected  and  refused  to 
pay,  such  stockholders  may  maintain  an 
action  for  contribution  asralnst  other  stock- 
holders In  corporation  who  have  refused  to 
contribute  their  share  of  payment  thus 
made.     This  liability  is  not  in  nature  of  an 


assessment  upon  stockholder  under  our  cor- 
poration laws,  but  is  based  upon  theory  that 
under  1 3251  of  the  Revised  Statutes  of 
United  States  all  stockholders  as  individ- 
uals are  jointly  and  severally  liable  for 
such  taxes. — Welters  vs.  Hennlnirsan,  114 
Cal.  433,  436,  46  Pac.  Rep.  277. 


§3608.    SHARES   OF   STOCK   IN   OOBPOBATION,   VALUATION   OF. 

Shares  of  stock  in  corporations  possess  no  intrinsic  value  over  and  above  the 
actual  value  of  the  property  of  the  corporation  which  they  stand  for  and 
represent;  and  the  assessment  and  taxation  of  such  shares,  and  also  all  the 
corporate  property,  would  be  double  taxation.  Therefore,  all  property  belong- 
ing to  corporations,  save  and  except  the  property  of  national  banking  associa- 
tions not  assessable  by  federal  statute,  shall  be  assessed  and  taxed.  But  no 
assessment  shall  be  made  of  shares  of  stock  in  any  corporation,  save  and 
except  in  national  banking  associations,  whose  property,  other  than  real  estate, 
is  exempt  from  assessment  by  federal  statute. 

i  History:  Enacted  March  7,  1881,  Stats,  and  Amdts.  1881,  p.  56; 
amended  March  14,  1899,  Stats,  and  Amdts.  1899,  p.  96  (act  becoming  a 
law  under  constitational  proyision  without  govemor's  approval). 


1.  Applied,   cited,   construed,   referred   to. 

2.  Capital  or  capital  stock,  how  assessed. 
3,4.  Double  taxation — May  consist  in  requir- 
ing double  contribution. 

5.  Same — Mining   companies'    stock — Prop- 

erty in  foreign  state. 

6.  Stockholder  not  assessed  upon  certificate 

of  stock. 
7,8.  Tax  imposed  upon  corporation  —  Distin- 
guished from  tax  upon  shareholders. 

1.  APPLIBD,  CITBD,  CONSTRUESO,  RSS- 
FERRED  TO,  etc.,  in:  Springr  Valley  W.  W. 
vs.  Schottler,  62  Cal.  69.  115,  117.  118  (con- 
strued); McHenry  vs.  Downer,  116  Cal.  20, 
22.  23,  28,  81,  47  Pac.  Rep.  779.  45  L.  R.  A. 
787  (construed  and  applied);  Bank  of  Cali- 
fornia vs.  San  Francisco.  142  Cal.  276,  282, 
100  Am.  St.  Rep.  180,  76  Pac.  Rep.  882  (con- 
strued and  applied). 

As  to  doable  taxation  of  mortaraves,  see 
ante  1 3607  and  note  pars.   80-82. 

S.  CAPITAL  OR  CAPITAL  STOCK  18 
ASSESSED  in  assessing  tangrlble  property 
of  every  kind  owned  by  corporation,  and  to 
allow  recovery  of  tax  upon  capital  or  capital 
stock,  where  this  is  done,  is  to  sanction 
double  taxation. — San  Francisco  vs.  Spring* 
Valley  W.  W.,  68  Cal.  624,  687. 

t.  DOTJBLB  TAXATION. — ^To  assess  all 
3f  corporate  property  of  corporation  and 
also  to  assess  to  each  of  stockholders  num- 
ber of  shares  held  by  him,  would  be  assess- 
ing same  property  twice — once  in  aggre- 
gate to  corporation,  trustee  of  all  stock- 
holders, and  again  separately  to  individual 
itockholders  in  proportion  to  number  of 
shares  held  by  each.     To  so  tax  property 


of  corporation  so  as  to  compel  stockholder 
in  effect  to  pay  tax  twice  is  double  taxa- 
tion and  is  neither  permitted  nor  required 
by  constitution. — People  ex  rel,  Burke  Ys. 
Badlam,  67  CaL   694,   602. 

4.  DOUBUD  TAXATIOlf  MAT  CONSIST 
IN   RB<|17IRINO    DOVBLB    CONTRIBUTION 

to  same  tax  on  account  of  same  property, 
even  though  assessments  are  to  different 
persons. — Oermanla  T.  Co.  vs.  San  Fran- 
cisco, 128  Cal.  689,  696,  61  Paa  Rep.  178. 
See  People  ex  rel.  Burke  va  Badlam,  67 
Cal.  694;  San  Francisco  vs.  Fry,  68  Cal.  470. 

ff.  BnNINO  COMPANY  STOCK— Property 
In  forelsrn  state. — Taxation  of  stock  of  min- 
ing company  Incorporated  under  laws  of 
California  where  company's  entire  tangible 
property  was  situated  in  state  of  Nevada 
and  was  taxed  under  laws  of  that  state, 
does  not  constitute  double  taxation,  for  rea- 
son that  double  taxation  only  applies  to 
such  taxation  by  same  state  or  government. 
— San  Francisco  vs.  Fry,  63  Cal.  470,  471. 

O.  STOCKHOIiDlEB  cannot  be  assessed 
upon  his  certificate  of  stock,  inasmuch  as 
his  shares  are  simply  an  interest  in  very 
property  held  by  corporation,  and  assess- 
ment of  all  property  of  corporation  covers 
everything  represented  by  the  certiflcate.^- 
People  ex  rel.  Burke  va  Badlam,  57  Cal.  594, 
602;  Bank  vs.  San  Francisco,  142  C^l.  276, 
282,  100  Am.  St.  Rep.  180,  76  Pac.  882. 

T.     TAX  IMPOSBD  UPON  CORPORATION 

is  not  equivalent  of  tax  shareholdera — ^Mil- 
ler vs.  Hellbron,  68  Cal.  133,  142. 

8.  UNCONSTITUTIONALITY  Of  section 
declared  by  divided  court  in  San  Francisco 
Nat.  Bank  vs.  Dodge,  197  U.  S.  70,  89,  bk.  49 
L.  ed.  669,  25  Sup.  Ct  Rep.  884. 


§  3609.    NATIONAL  BANE  STOCK  TO  BE  ASSESSED.    DEDUCTIONS. 

The  stockholders  in  every  national  banking  association  doing  business  in  this 
state,  and  having  its  principal  place  of  business  located  in  this  state,  shall  be 
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CHAPTER  IL 

DEFINITIONS. 
I  3617.    Definitioxi  of  tenns. 

r 

§  3617.  DEFINITION  OF  TESMS.  Whenever  the  terms  mentioned  in  this 
section  are  employed  in  this  act,  they  are  employed  in  the  senses  hereafter 
affixed  to  them: 

First.  The  term  ''property*'  includes  moneys,  credits,  bonds  (except  of 
railroad  or  quasi-public  corporations),  stocks,  dues,  franchises,  and  all  other 
matters  and  things,  real,  personal,  and  mixed,  capable  of  private  ownership. 

Second.    The  term  "real  estate"  includes: 

1.  The  possession  of,  claim  to,  ownership  of,  or  right  to  the  possession  of 
land. 

2.  All  mines,  minerals,  and  quarries  in  and  under  the  land,  all  timber 
belonging  to  individuals  or  corporations,  growing  or  being  on  the  lands  of 
the  United  States,  and  all  rights  and  privileges  appertaining  thereto. 

3.  A  mortgage,  deed  of  trust,  contract,  or  other  obligation  by  which  a  debt 
is  secured,  when  land  is  pledged  for  the  payment  and  discharge  thereof,  shall, 
for  the  purpose  of  assessment  and  taxation,  be  deemed  and  treated  as  an 
interest  in  the  land  so  pledged* 

4.  Improvements. 

Third.    The  term  "improvements"  includes: 

1.  All  buildings,  structures,  fixtures,  fences,  and  improvements  erected  upon 
or  affixed  to  the  land,  except  telephone  and  telegraph  lines. 

2.  All  fruit,  nut-bearing,  or  ornamental  trees  and  vines,  not  of  natural 
growth,  excepting  fruit  and  nut-bearing  trees  under  four  years  of  age,  and 
grape-vines  under  three  years  of  age. 

3.  Alfalfa,  after  the  first  year's  planting. 

Fourth.  The  term  "personal  property"  includes  everything  which  is  the 
subject  of  ownership,  not  included  within  the  meaning  of  the  term  "real 
estate"  or  "improvements." 

Fifth.  The  terms  "value"  and  "full  cash  value"  mean  the  amount  at 
which  the  property  would  be  taken  in  payment  of  a  just  debt  from  a  solvent 
debtor. 

Sixth.  The  term  "credits"  means  those  solvent  debts,  not  secured  by  mort- 
gage or  trust  deed,  owing  to  the  person,  firm,  corporation,  or  association 
assessed.  The  term  "debt"  means  those  unsecured  liabilities  owing  by  the 
person,  firm,  corporation,  or  association  assessed  to  bona  fide  residents  of  this 
state,  or  firms,  associations  or  corporations  doing  business  therein ;  but  credits, 
claims,  debts,  and  demands  due,  owing  or  accruing  for  or  on  account  of  money 
deposited  with  savings  and  loan  corporations,  shall,  for  the  purpose  of  taxa- 
tion, be  deemed  and  treated  as  an  interest  in  the  property  of  such  corpora- 
tion, and  shall  not  be  assessed  to  the  creditor  or  owner  thereof. 

I  History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  pp.  142-143;  April  3,  1876,  Code  Amdts.  1875-6,  p.  58; 
January  24,  1878,  Code  Amdts.  1877-8,  p.  64;  March  22  1880,  Code  Amdta. 
1880  (Pol.  pt.),  pp.  5-6;  March  7,  1881,  Stata.  and  Amdts.  1881,  pp.  56-57; 
March  16,  1889,  Stats,  and  Amdts.  1889,  p.  204;  March  28,  1895,  Stats, 
and  Amdts.  1895,  pp.  310-311;  March  18,  1905,  Stats,  and  Amdts.  1905, 
pp.  192-193. 
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L     la  General. 
•     1.  Applied,  cited,  construed,  referred  to. 

2.  Construction — Definition  of  terma. 

3.  Construction  as  to  amendment. 

4.  General  policy  of  state. 

5.  Lan^age  of  subd.  6  construed. 

6.  New  constitution^ — ^Intent  of. 
n.     Property,  Kinds  of — ^Assessment. 

7.  "Actual    value   for    agricultural   pni^ 

poses"  distinguished  from  "full  cash 
value."  ,      _  ^ 

8.  Alfalfa  is  realty  until  severed  —  Not 

included  in  improvements  or  growing 
crops. 

9.  Assessment  upon  "loans  on  stockfl  and 

bonds,"  effect  of. 

10.  Bonds  issued  by  railroad  company. 

11.  Bonds  in  general,  how  assessed. 

12.  Bonds  held  by  trustee  residing  in  this 

state. 
13, 14.  "Credits"— Constitutionality  of  provi- 

sioTis — Same  as  to  bonds. 
15.  Credits  or  outstanding  loana  of  bank* 

ing  corporations. 
16>  17.  Same— Within  deflnition  of  property. 

18.  Same — Situs  of. 

19.  Debts— Situs  of.  m         ^ 

20.  Embankments  forming  margin  of  canal 

not  "improvements.' 
21,  22.  Franchises— Value  distinct  from  tan- 
gible property. 

23.  Same— Business  of  banking— Taxation 

of  franchise. 

24.  Fruit     nut-bearing,    and    ornamental 

trees,  etc.— "Growing  crops." 

25.  Improvements  upon  leased  land. 

26.  Interest-bearing  deposits. 

27.  Lessee  of  lands  from  municipal  cor^ 

poration — ^Assessed  for  improvements. 

28.  Loans   or  solvent  credits,  secured  by 

non-taxable  property. 

29.  Moneys  placed  in  foreign  banks. 

30.  Mortgage*— Status  under  former  con- 

stitution. 

31.  Same — Railroad  and  other  quasi-publio 

corporations. 

82.  Placer  claim — Interest  taxable. 

33.  Possessory   right   to  mining  claim  is 
"property." 

84.  "Property"  —  Provisions    of    constitu- 
tion. ^  «  X 
35-37.  Stock  of  foreign  corporation — Couat- 
eral    security — ^Business   situs — ^Besi- 
dent  executrix. 

88.  Solvent  debt  secured  by  mortgage, 

39.  Solvent  unsecured  credits. 

40.  Water-ditches  for  irrigation  purposes. 

41.  Weirs  or  dams  taxable. 

I.     IN  GENERAL. 

1.  APPIilED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  People  vs.  Donnelly, 
58  Cal.  144,  146  (construed  and  applied); 
Spring  Valley  W.  W.  vs.  Schottler,  62  Cal. 
69,  115  (construed);  Cottle  vs.  Spltzer,  65 
Cal.  456.  460,  62  Am.  Rep.  805,  4  Pac.  Rep. 
4S6  (construed);  Ballerlno  vs.  Mason,  83 
Cal.  447,  449,  23  Pac.  Rep.  580  (construed); 
Security  Sav.  B.  &  T.  Co.  vs.  Hlnton,  97 
Cal.  314,  220,  221.  222.  223,  82  Pac.  Rep.  8 
(construed   and   applied);   California    &   N. 


R.  Co.  vs.  Mecartney.  104  Cal.  616,  622.  38 
Pac.  Rep.  448  (cited);  City  of  Los  Angeles 
vs.  State  L.  A  T.  Co.,  109  CaL  896,  898,  402. 
42  Pac.  Rep.  149  (construed  and  applied); 
Mackay  vs.  San  Francisco,  113  Cal.  392, 
897,  400,  45  Pac.  Rep.  696  (construing  art 
XIII  S  1  Const.,  containing  provision  similar 
to  this  section);  McHenry  vs.  Downer,  116 
Cal.  20,  24,  47  Pac.  Rep.  779.  45  L.  R.  A. 
787  (citing  and  construing  similar  provision 
in  state  constitution,  defining  "property" 
and  "exemption'*);  Sacramento  Bank  vs. 
Alcorn,  121  Cal.  379,  884,  53  Pac.  Rep.  818 
(construed  with  other  sections);  People  vs. 
Smith,  123  Cal.  70,  75,  65  Pac.  Rep.  765  (con- 
strued); Germania  T.  Co.  vs.  San  Francisco. 
128  Cal.  689.  596.  605,  61  Pac.  Rep.  178  (con- 
strued); Kern  Valley  W.  Co.  vs.  County  of 
Kern.  187  Cal.  511,  514,  70  Pac.  Rep.  476 
(construed);  Miller  vs.  County  of  Kern,  137 
Cal.  616,  626,  70  Pac.  Rep.  649  (construed); 
Bank  of  California  vs.  San  Francisco.  142 
(3al.  276,  290.  291,  100.  Am.  St  Rep.  130,  75 
Pao.  Rep.  832  (subd.  5  construed  in  connec- 
tion with  18608  ante);  Bakersfleld  ft  F.  O. 
Co.  vs.  Kern  Co.,  144  Cal.  148,  168,  77  Pac. 
Rep.  892  (construed). 

A«  to  elassUlcatloB  of  property  for  pur- 
poses of  taxation,  see  note  62  Am.  St.  Rop. 
176. 

As  to  deeds  of  trust  referring  to  existing 
property  as  well  as  to  deeds  executed  for  an 
fmniedlste  sale  for  benefit  of  creditors,  etc., 
see  post  8  8627  and  note  par.  2. 

2.     CONSTRUCTION — Definitions  of  terms 

used  in  an  assessment  of  property  for  pur- 
poses of  taxation  must  control  in  matters 
relating  to  taxation,  whether  they  conform 
to  definitions  used  in  law  for  other  purposes 
or  not. — People  vs.  Smith,  123  Cal.  70,  75,  55 
Pac.  Rep.  765. 

8.  CONSTRUCTION  AS  TO  AMBND- 
IMTESNT  OP  SECTION. — The  legislature.  In 
amending  this  section  In  1881,  did  so  for 
purpose  of  securing  taxation  of  all  prop- 
erty of  character  of  solvent  unsecured 
credits,  and.  at  same  time,  avoid  double 
taxation. — Security  Sav.  &  T.  Co.  vs.  Hln- 
ton, 97  Cal.  214.  223,  32  Pac.  Rep.  8. 

4.  GENBRAIi  FOIilCY  OF  STATS3.— This 
section  declares,  and  was  intended  to  de- 
clare, general  policy  of  state  upon  subject 
of  taxation  of  savings  and  loan  corpora- 
tions, and  Is  therefore  a  "general  law"  in 
broadest  sense  of  term,  and  as  such  must 
control  charter  and  ordinance  where  conflict 
exists. — Security  Sav.  B.  &  T.  Co.  vs.  Hlnton. 
97  Cal.  214,  221,  32  Pac.  Rep.  8. 

B.  I.ANG1TAGB  OF  THIS  SHSCTION 
(SUBD.  «)  Is  comprehensive  enough  to  in- 
clude both  savings  and  loan  societies  which 
distribute  to  depositors  net  profits  realized 
by  banks  In  proportion  to  their  several  de- 
posits and  those  which  pay  to  depositors 
specified  rate  of  Interest  on  time  deposits. 
— Security  Sav.  Bank  vs.  Hlnton,  97  Cal. 
214.  221,  82  Pac.  Rep.  8.  See  City  of  Los 
Angeles  vs.  State  I*  A  T.  Co.,  109  Cal.  396. 
402.   42  Pac.  Rep.   149. 
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t,  NEW  CONSTITUTION.  —  Plain  Intent 
of  new  constitution  Is  to  subject  to  taxation 
classes  of  property  previously  exempt;. that 
one  of  new  classes  consists  of  credits,  se- 
cured or  unsecured,  no  more  violates  any 
contract  or  vested  right  of  creditor  than 
would  provision  by  which,  for  first  time, 
owner  of  any  tangible  property  should  be 
taxed  upon  its  value. — ^McCoppin  vs.  McCart- 
ney,  60   Cal.   867,   371. 

II.     PROPERTY,    KINDS    OF— ASSESS- 
MENT. 

T.  ^ACTITAI.  VALITB  FOR  AGRICUL- 
TVRAIi  PURPOSBS>>  is  not  equivalent  to 
"full  cash  value/'  for  reason  that  value  of 
property  for  purposes  named  may  be,  and 
even  is,  less  than  its  value  for  other  pur- 
poses, and  less  than  it  would  be  taken  for 
in  any  payment  of  Just  debt  from  solvent 
debtor. — Ballerlno  vs.  Mason,  88  CaL  447, 
449,   28   Pac.   Rep.   680. 

8.  ALFALFA  IS  RBALTT  UNTIL  SBV- 
BRED,  and  is  not  included  within  definition 
of  "Improvements"  to  land,  nor  within  term 
"growing:  crops*'  as  used  in  this  section  and 
In  constitution,  and  hence  cannot  be  sep- 
arately assessed  as  either  improvements  or 
as  "growlngr  crops.'* — Miller  vs.  County  of 
Kern,  187  Cat.  616,  626,  70  Pac.  Rep.  649. 

0.  ASSESSMENT  UPON  <a<OANS  ON 
STOCKS  AND  BONDS'*  is  not  void  for  un- 
certainty, nor  because  upon  untaxable 
property.  Loans,  it  must  be  presumed,  are 
evidenced  by  some  sort  of  obligrations  of 
borrowers  executed  in  connection  with  hy- 
pothecation of  stocks  and  bonds  as  security, 
and  these  evidences  of  indebtedness  neces- 
sarily become  solvent  credits  or  choses  In 
action — promissory  notes  or  contracts  of 
pledgre — and  are  taxable  unless  for  some 
reason  they  are  made  non-taxable  by  law. 
— Saving's  and  L.  Soc.  vs.  San  Francisco,  181 
Cal.   866,  861.  68  Pac.  Rep.  666. 

10.  BONDS  ISSUED  BY  RAILROAD 
COMPANY  owning  and  operatlngr  railroad 
wholly  within  this  state,  but  In  more  than 
one  county,  secured  by  morterasre  or  deed 
of  trust  upon  all  real  and  personal  property 
of  such  company,  are  not  assessable  for 
purposes  of  taxation  to  owner  of  them, 
where  property  mortgragred  for  payment  of 
bonds  has  been  or  will  be  assessed  to  rail- 
road company  for  purposes  of  taxation  at 
its  full  cash  value,  without  deduction  of 
debt  secured  thereon. — OermanIa  T.  Co.  v«. 
San  Francisco,  128  Cal.  589,  692,  61  Pac  Rep. 
178.  See  Estate  of  Plcholr,  128  Cal.  616, 
616,  61  Pac.  Rep.  1130. 

11.  BONDS  ARE  TAXED  in  only  way 
constitution  allows  them  to  be  taxed  where 
property  on  which  they  are  secured  is  taxed 
at  Its  actual  value  without  deduction  of 
value  of  security. — Germania  T.  Co.  vs.  San 
Francisco,  128  Cal.  689,  696.  61  Pac.  Rep. 
178  (Van  Dyke,  J.,  dissenting",  and  holding 
that  amendment  to  this  section  passed  at 
session  of  1895  (Stats.  1895  p.  310),  insert- 
ing following  the  word  "bonds"  in  that 
portion  of  the  section  defining  what  consti- 


tutes property,  "except  of  railroad  or  quasi- 
public  corporations"  is  in  effect  an  attempt 
to  amend  constitution  by  summary  legis- 
lative  process). 

U.  BONDS  HELD  BY  TRUSTEE  RESIO- 
INO  IN  THIS  STATE,  as  legal  owner  of 
undivided  one  half  of  them,  do  not  lose 
their  identity  or  situs  because  deposited 
In  bank  in  city  of  another  state,  though 
co-executor  is  non-resident  of  this  state.— 
Mackay  vs.  San  Francisco,  128  CaL  678,  €87, 
61  Pac.  Rep.  882. 

15.  «K:»lBDIT8''--Coastlt«tl«waitjr  of  pfe- 
TlaloBs. — The  code  is  not  in  contravention 
of  constitution  in  so  far  as  tt  requlrei 
credits  to  be  assessed  as  property  for  pur- 
pose of  taxation. — Savings  &  Lb  Soc  vs. 
Austin,  46  Cal.  416,  620. 

As  to  ^^eredltsy"  Im  yemeral,  see  note  T4 
Am.  Dec.  98,  94. 

14.  Constitution  by  expressly '  Including 
••bonds"  in  definition  of  word  ••property" 
thereby  places  it  beyond  power  of  legis- 
lature or  courts  to  say  that  bonds  are  not 
property  within  nieanlng  and  Intent  of  con- 
stitution.— ^Mackay  vs.  San  Francisco,  111 
Cal.  392,  897,  46  Pac.  Rep.  696. 

16.  CREDITS  OR  OUTSTANDING  L0AH8 
OF  BANKING  CORPORATION  come  within 
constitutional  definition  of  taxable  prop- 
erty, including  within  its  terms  •*moneyi^ 
credits,  bonds,  stocks,  dues,  franchises,  and 
all  other  matters  and  things,  real,  personal 
and  mixed,  capable  of  private  ownership." 
— San  Francisco  vs.  La  Sodete  Francalse. 
181  Cal.  612,  614,  68  Pac  Rep.  1016. 

16.  Credits  or  outstanding  loans  are  in- 
cluded within  definition  of  property,  and 
fact  that  such  loans  are  secured  by  pledge 
of  non-taxable  property  is  immaterial— 
San  Francisco  vs.  La  Societe  Francalse,  ISl 
Cat.  612,  614,  68  Pac.  Rep.  1016. 

17.  Comparei  •'Credits'^  not  ••property" 
subject  to  taxation  within  meaning  of  art 
IX  S  18  of  former  constitution. — People  va. 
Hibernla  Sav.  &  L.  Soc,  61  Cal.  243,  24J, 
21  Am.   Rep.   704. 

18.  CREDITS  HAVE  THEIR  SITUS  AT 
DOMICILE  OF  CREDITOR  and  are  taxable 
at  place  of  domicile. — Bank  of  Woodland 
vs.  Pierce,  144  Cal.  434,  438,  77  Pac.  Rep. 
1012.  See  Mackay  vs.  San  Francisco,  113 
Cal.  892,  45  Pac.  Rep.  696. 

19.  DEBTS,  SITUS  OF. — Debts  attend 
person  of  creditor  and  are  taxable  at  his 
domicile. —  Pacific  Coast  S.  Soc  va  San 
Francisco,  183  Cal.  14,  16,  65  Pac  Rep.  li 
See  Estate  of  Fair,  128  Cal.  607,  61  Pac. 
Rep.  184. 

90.  Bmbanlciiients  fomtlng  siaivta  •( 
eanal  are  not  included  In  term  "improre* 
ments." — Kern  Valley  W.  Co.  va  County  of 
Kern,  187  Cal.   511.  615.  70  Pac  Rep.  47e. 

21.  FRANCHISES  ARE  PROPERTY,  and 
are  to  be  taxed  In  some  method  in  propor- 
tion to  value. — San  Jose  Gas  Co.  vs.  Jann* 
ary,  57  Cal.  614.  616;  People  ex  reL  Burki 
vs.  Badlam,  67  CaL  694,  602. 
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As  to  aascMnnemt  of  fnuiiehftsca,  8««  ante 
i  1228,  post  i  8665. 

aa.   FRANcniSBS  possbss  vAiiVB  on- 

TOJITD    THAT    OF    TAM&IBLB    FROFBRTT 

of  corporation. — Spring:  Valley  W.  W.  vs. 
Schottler.  62  Cal.  69,  112.  See  Common- 
wealth vs.  Hamilton  M.  Co.,  94  Mass.  (12 
Allen)  298;  Commonwealth  vs.  Cary  L  Co.* 

98  Masa  19,  23. 

as.  FRANCHISB  TO  COBTDUCT  BV8I- 
HESS  OF  BANKIlfG  through  affency  of 
corporation  is  property  subject  to  separate 
taxation. — ^Bank  of  California  vs.  San  Fran- 
cisco, 142  Gal.  276,  282,  100  Am.  St.  Rep.  130, 
76  Pac.  Rep.  832  (McJ^'arland,  J.,  and  Beatty, 
GL  J.,  dissenting,  holdingr  that  mere  fran- 
chise to  be  a  bankiner  corporation  is  not 
susceptible  of  valuation,  accordinsr  to  cri- 
terion of  value  established  by  statute). 

Compare:      Lowenberff     vs.     Qreenebaum, 

99  Cal.  162,  37  Am.  St  Rep.  42,  33  Pac.  Rep. 
794,  21  L.  R.  A.  899;  San  Francisco  v& 
Anderson,  103  Cal.  69,  70,  49  Am.  St.  Rep. 
98.  36  Pac.  Rep.  1034  (cited  In  support  of 
dia  op.  of  McFarland,  J.,  and  Beatty,  C.  J., 
supra). 

24.  FRUIT,  N17T-BBARINGy  AND  ORIVA- 
MBlVTAIi  TREBS  and  Vines  not  of  natural 
srowth  were  originally  not  included  in 
term  "g'rowinp  crops,"  and  therefore  not 
exempt  from  taxation  under  |  3607  ante.«> 
Cottle  vs.  Spitxer.  66  Cal.  466,  460,  62  AuL 
Rep.  305,  4  Pac.  Rep.  436. 

a&  IMPROTBMBBrrS  17P01V  liEASED 
LAiro  may  be  assessed  to  lessee  without 
regard  to  ownership  of  freehold,  as,  for 
purposes  of  revenue,  legislature  has  dis- 
tingruished  between  real  estate  and  improve- 
meats.  —  City  etc.  of  San  Francisco  vs.  Mc- 
Ginn, 67  Cal.  110,  7  Pac.  Rep.  187. 

as.     INTEREST  -  BEARING        DEPOSITS, 

accounts  of  which  were  kept  in  separate 
Journals,  one  denominated  "savings  depos- 
its," and  the  other  "term  savings  deposits," 
held  by  de  facto  savings  corporation,^ 
such  deposits,  are  properly  levied  upon  and 
assessed  under  subd.  6  of  this  section.— 
City  of  Los  Anffeles  vs.  State  L.  &  T.  Co., 
109  Cal.  396,  406.  42  Pac  Rep.  149. 

ST.     LESSEE  OF  LANDS  FROM  M17NICI- 

PAL  CORPORATION  may  be  assessed  for 
improvements  thereon  erected  by  himself, 
and  cannot  claim  that  exemption  of  land 
from  taxation  attaches  also  to  Improve- 
ments.— City  and  County  of  San  Francisco 
vs.  McGinn,  67  Cal.   110,  7  Pac.  Rep.   187. 

28.  LOANS  OR  SOLVENT  CREDITS,  se- 
cured by  pledge  on  non- taxable  property, 
are  taxable. — City  etc.  of  San  Francisco  vs. 
La  Soclete  Francalse,  131  Cal.  612.  613,  63 
Pac.   Rep.    1016. 

»,  MONEYS  PLACED  IN  FOREIGN 
BANK  by  and  to  credit  of  bank  doing 
buslne.^s  in  this  state  In  course  of  Its 
bankinf^  business  are  assessable  as  "sol- 
vent credit"  and  as  properly  belonging  to 
Kuch  local  bank. — Pacific  Coast  Sav.  Soc.  vs. 
San  Francisco,  133  Cal.  14,  15,  65  Pac. 
Rep.  16. 


SO.  MORTGAGES — Statna  under  former 
eosatitutlon. — Real  estate  is  properly  as- 
sessed at  its  full  value  without  any  re- 
gard to  mortgaeres,  which  are  liens  there- 
on, or  without  deducting  mortgage  debts 
from  valuation  of  real  estate. — Lick  vs. 
Austin,  43  Cal.  590,  596.  See  also  foUowlner 
cases  relating  to  status  of  mortgages  and 
taxation  thereof  under  former  constitution. 
— People  vs.  Eastman,  26  Cal.  601;  People 
vs.  McCreery,  34  Cal.  432;  People  vs.  Whar- 
tenby,  38  Cal.  461;  People  vs.  Kohl,  40  Cal. 
127;  People  vs.  Eddy,  43  Cal.  331,  13  Am. 
Rep.   143. 

81.  MORTGAGES,  ETC.,  OF  RAILROADS 
AND  OTHER  <|17ASI-PUBLIC  CORPORA- 
TIONS.—  Mortgages,  deeds  of  trust,  con- 
tracts, or  other  obligations  secured  upon 
property  of  railroad  and  other  quasi -public 
corporations  should  not  be  deemed  and 
treated  as  an  interest  in  property  affected 
by  them  "for  purposes  of  taxation"  under 
constitutional  provision,  art.  XIII  8  4,  pro- 
viding in  exception  stated,  for  assessment 
and  taxation  of  such  property  to  owner 
thereof  In  county,  city,  or  district  in  which 
property  affected  thereby  is  situated. — 
Central  Pacific  R.  Co.  vs.  State  Board  of 
Equalization,  60  Cal.   35,  69. 

3S.  PLACER  CLAIM. — Claim  or  Interest 
in  placer  mining  lands  located  and  occupied 
under  laws  of  United  States  falls  within 
definition  of  real  estate  In  this  section  and 
Is  made  subject  to  taxation. — Bakersfield  A 
F.  O.  Co.  va  Kern  Co.,  144  Cal.  148,  163,  77 
Pac.  Rep.  892. 

83.  POSSESSORY  RIGHT  TO  MINING 
CLAIM  is  property,  and  as  such  may  be 
sold,  transferred,  or  levied  upon,  and  Is  sub- 
ject to  tax  like  other  property. — Bakers- 
field  &  F.  O.  Co.  vs.  Kern  Co..  144  Cal.  148. 
152,  77  Pac.  Rep.  892.  See  Merced  Mining 
Co.  vs.  Fremont,  7  Cal.  317,  68  Am.  Dec.  262; 
State  vs.  Moore,  12  Cal.  56;  People  vs. 
Shearer,  30  Cal.  645. 

84.  *'PROPERTT.»» — Provisions  of  consti- 
tution (art.  XIII  14)  have  reference  to 
land,  and  term  "property"  applies  to  land 
and  estates  therein,  and  does  not  apply 
to  asssessment  and  taxation  of  personal 
property. — Bank  of  Woodland  vs.  Pierce, 
144  Cal.  434,  438,  77  Pac,  Rep.  1012. 

35.  SHARES  OF  STOCK  OF  FOREIGN 
CORPORATION,  certificates  of  which  are 
physically  in  possession  of  executrix  In  city 
and  county  of  San  Francisco  at  date  of  as- 
sessment, are  taxable  in  this  state. — Stan- 
ford vs.  San  Francisco,  131  Cal.  34,  36.  63 
Pac.  Rep.  145.  See  Mackay  vs.  San  Fran- 
cisco. 113  Cat.  392,  45  Pac.  Rep.  696;  Estate 
of  Fair,  128  Cal.  607.  61  Pac.  Rep.  184; 
Mackay  vs.  San  Francisco,  128  Cal.  678.  61 
Pac.   Rep.   382. 

86.  <<BVSINESS  SITUS."— Shares  of  stock 
ta    foreign    corpomtion,    held    as    collateral 

security  in  foreign  state,  do  not  have  a 
"business  situs**  within  meaning  of  that 
term,  and  are  not  held  by  an  agent  for  man- 
agement in  permanent  business  of  owner  at 
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place  where  held,  but  are  taxable  In  thU 
state  in  name  of  executrix  owning  such  se- 
curities, subject  to  claim  for  advances.— 
Stanford  vs.  San  Francisco,  181  CaL  34,  88, 
63  Pac.  Rep.  146. 

37.  RESIDENT  EXECUTRIX. — Shares  of 
Stock,  pledged  as  collateral  security  in  an- 
other state,  for  certain  advances  made 
thereon  prior  to  testator's  death,  and  which 
shares  never  came  into  actual  possession 
of  executrix  of  testator's  estate,  are  taxable 
to  such  executrix  in  this  state,  testator  hav- 
ing: been  a  resident  of  this  state,  and  his 
estate  beingr  administered  therein. — Stanford 
vs.  San  Francisco,  131  Cal.  84,  87,  88  Pac. 
Rep.    146. 

88.  SOLVENT  DEBT  SECURED  BT 
MORTGAGE  is  property  for  purposes  of 
taxation  within  meaning  of  constitution, 
and  as  such  subject  to  taxation  as  property 
of  mortgragree. — People  vs.  McCreery,  84  Cal. 
488;    People    vs.    Wbartenby,    88    CaL    461; 


People  vs.  Eddy,  48  Cal.  831,  13  Am.  Rep. 
148;  Lick  vs.  Austin,  43  Cal.  690,  694;  Sav- 
ingB  &  L.  Soc.  vs.  Austin.  46  Cal.  41S,  492. 

88.     SOLVENT      UNSECURED      CRCailTS 

In  nature  of  loans  on  Its  capital  stock,  or 
profits  upon  personal  security,  are  not  8ab« 
Ject  to  deduction  of  moneys  due  or  owing 
depositors  in  ctrrivingr  at  valuation  of  tax- 
able property  of  savings  bank. — Security 
Sav.  ft  T.  Soc.  vs.  Hlnton,  97  Cal.  214,  223.  32 
Pac.  Rep.   3. 

40.  WATER-DITCHES  FOR  IRRIGATIOll 
PURPOSES  must  be  assessed  same  as  resl 
estate  in  county  In  which  situated. — Kers 
Valley  W.  Co.  vs.  County  of  Kern,  137  CaL 
611,  616,  70  Pac  Rep.  476. 

41.  WEIRS  OR  DAMS  are  property  ca- 
pable of  separate  ownership,  and  should  be 
assessed  to  owner  when  known,  whetber 
Included  in  term  "improvements"  or  not— 
Kern  Valley  W.  Co.  vs.  County  of  Kern,  13T 
CaL  611.  614,  70  Pac.  Rep.  478. 
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§  3645.     Same. 
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etc. 
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13650.  Penalty  for  failure  of  assessor  to 
complete  assessment-book  and  trsoa- 
mit  statement. 
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maps,  books,  etc 
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§3627.  PB0PEBT7,  HOW  ASSESSED.  AU  taxable  property  must  be 
assessed  at  its  full  cash  value.  Land  and  improvements  thereon  shall  be  sepa- 
rately assessed.  Cultivated  and  uncultivated  land  of  the  same  quality,  and 
similarly  situated,  shall  be  assessed  at  the  same  value.  A  mortgage,  deed  of 
trust,  contract,  or  other  obligation  by  which  a  debt  is  secured,  shall,  for  the 
purposes  of  assessment  and  taxation,  be  deemed  and  treated  as  an  interest  in 
the  property  affected  thereby,  except  as  to  railroad  and  other  quasi-public 
corporations.  In  case  of  debts  so  secured,  the  value  of  the  property  affected 
by  such  mortgage,  deed  of  trust,  contract,  or  obligation,  less  the  value  of  such 
security,  shall  be  assessed  and  taxed  to  the  owner  of  the  property,  and  the 
value  of  such  security  shall  be  assessed  and  taxed  to  the  owner  thereof,  in  the 
county,  city,  or  district  in  which  the  property  affected  thereby  is  situated. 
The  taxes  so  levied  shall  be  a  lien  upon  the  property  and  security,  and  may  be 
paid  by  either  party  to  such  security;  if  paid  by  the  owner  of  the  security 
the  tax  so  levied  upon  the  property  affected  thereby  shall  become  a  part  of 
the  debt  so  secured.  If  the  owner  of  the  property  shall  pay  the  tax  so  levied 
on  such  security,  it  shall  constitute  a  payment  thereon,  and,  to  the  extent  of 
such  payment,  a  full  discharge  thereof.  If  any  such  security  or  indebtedness 
shall  be  paid  by  any  such  debtor  or  debtors  after  assessment  and  before  the 
tax  levy,  the  amount  of  such  levy  may  likewise  be  retained  by  such  debtor  or 
debtors,  and  shall  be  computed  according  to  the  tax  levy  for  the  preceding 
year;  and  every  contract  by  which  a  debtor  is  obliged  to  pay  any  tax  or 
assessment  on  money  loaned,  or  on  any  mortgage,  deed  of  trust,  or  other  lien, 
shall,  as  to  any  interest  specified  therein,  and  as  to  such  tax  or  assessment,  be 
null  and  void. 

History:  Enaeted  March  12,  1872;  amended  March  22,  1880,  Gods 
Amdts.  1880  (Pol  pt),  pp.  6-7;  March  7,  1881,  Stata.  and  Amdts.  1881, 
pp.  57-58. 

22.  Savings-bank  deposits,  how  assessed. 

23.  Situs  of  property — How  determined. 

24.  Same  —  Bailroad  bonds  executed  by 
foreign  corporation. 

25.  Two  cash  valuations  not  authorized. 

m.    Mortgage  Interest — ^Assessment  of. 

26, 27.  Constitutional    provisions    relating   to 
mortgage  security. 

28.  Obligation  to  pay  taxes  upon — Assign- 
ment of  mortgage. 

29.  Personal  obligation  of  mortgagee. 

80.  Payment  of  mortgage-tax  between  as- 
sessment and  levy — Proviso  in  con- 
stitution— Bights  of  mortgager. 

81.  Bight  of  redemption  under  former  con- 
stitution. 

32.  Permissive  provisions  of  statute. 
S3.  Befunding  of  taxes  upon  mortgage- 
Action  against  mortgagee. 

IV.    Pleading  and  Practice. 

84.  Court  cannot  review  d<»cision  of  as- 
sessor as  to  value  of  "capital." 

85.  Date  of  assessment  is  question  of  fact. 
36.  Judgment,  when  erroneous. 
87.  Writ  of  mandate  to  compel  making  as- 
sessment. 

I.     IN  GENERAIj. 

1.     APPLIBD,   CITBD,  GOIYSTRUED,  RB- 
FBRRBD  TO,  etc.,   in:    Oakland  Sav.  Bank 


L    In  GeneraL 

1.  Applied,  cited,  construed,  referred  to. 
2-4.  Construction — Deeds    of    trust — Mort- 
gage as  interest  in  land — ^Word  "as- 
sessed." 

n.    Assessment  of  ^Property. 

6.  Adverse  possession —- Payment  of  tax 
levied. 

6.  "Assessed"  distinguished  from  "levied." 

7.  "Assessment,"  what  includes. 

8.  Assessment — ^Function  of  executive  de- 

partment. 

9.  Creation  of  new  county  —  Apportion* 

ment  of  taxes. 
10.  Description  of  mortgage. 
11,12.  Description  of  land — Sule  as  to. 

13.  Discrepancy   in    number    of    acres    in 

different  assessments. 

14.  Omission  of  assessor  to  aasess,  effect 

of. 

15.  One   assessment   only   for  fiscal   year 

permitted. 

16.  Payment  to  relieve  title  of  doud. 

17, 18.  Payment  of  taxes  upon  land — Enforced 
onlv  bv  sale  of  land. 

19.  Presumption   that   assessor  discharges 

official  duty. 

20.  Proceedings  are  stricti  juris. 

21.  Bemedy  for  error  of  judgment  of  aa- 

sessor. 
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va.  Applegrarth,  67  Cal.  86»  87,  7  Pac.  Rep. 
139.  476  (cited):  Baldwin  vs.  Ellis.  68  Cal. 
495,  499.  9  Pac.  Rep.  662  (construed);  Doland 
vs.  Mooney.  72  Cal.  34.  86.  13  Pac.  Rep.  71 
(construed  and  applied);  Ballerino  vs.  Ma- 
son. 83  Cal.  447.  449,  23  Pac.  Rep.  630  (con- 
strued); San  Gabriel  V.  L.  &  W.  Co.  vs.  Wlt- 
mer  Co..  96  Cal.  623,  686,  637,  29  Pac.  Rep. 
600,  81  Id.  688.  18  U  R.  A.  466  (construed  In 
main  and  dissenting  opinions);  Allen  vs. 
McKay,  120  Cal.  332.  340.  62  Pac.  Rep.  828 
(construed  in  dis.  op.);  Sacramento  Bank 
vs.  Alcorn.  121  Cal.  879,  884.  68  Paa  Rep. 
813  (construed  with  other  sections);  Stan- 
ford vs.  San  Francisco.  181  Cal.  84,  39,  63 
Pac.  Rep.  146  (construed  and  applied); 
Henry  vs.  Garden  City  B.  &  T.  Co.,  146  Cal. 
64.  66,  68,  78  Pac.  Rep.  228  (construed  and 
applied). 

A«  to  adverse  possession  of  lands,  pay- 
ment of  taxes  as  element  ofy  see  KERR'S 
CYC.  CODB  Crv.  PROC.  |  826  and  note. 

As  to  arbitrary  assessment,  see  post  |  3638 
and  note. 

As  to  assessment-book,  form  of,  Indez^ 
etc.,  see  post  fl  3650,  8661  and  notes. 

As  to  initial  letters,  abbreviations,  etc.. 
In  description  of  land,  see  post  |  3884  and 
note. 

As  to  lands  and  improvements  deftned* 
see  ante  I  3617  and  note. 

As  to  migratory  stoek,  aet  relating  to  aa- 
sessment  of,  see  HBlfNINCS  GBNBRAIj 
liAWS  p.  1880  and  notes. 

Aa  to  reclamation  districts,  aasessmenta 
of,  see  ante  If  3466-3462  and  notes. 

As  to  school  taxes,  levy  and  collection  of, 
see  HENMING'S  GENBRAL  LAWS  pp.  1236. 
1287  and  note,  and  ante  H  1830-1839  and 
notes. 

As  to  sitns  of  property  for  pnrposea  of 
taxation,  see  notes  66  Am.  Dec  622;  62  Am. 
St.  Rep.  448;  1  L.  R.  A.  237;  2  L.  R.  A.  188; 
16  L..  R.  A.  729,  20  U  R.  A.  161.  32  U  R.  A. 
439;  84  L.  R.  A.  232,  810. 

As  to  ''valne''  and  **tn\\  cash  valne,''  mean- 
ing of,  see  ante  I  3617  subd.  6  and  note. 

9.     CONSTRUCTION  —  Deeds     of    tmst. — 

This  section,  1 3617  ante,  and  1 8629  post, 
in  referring  to  deeds  of  trust,  cannot  be 
understood  as  referring  only  to  trusts  for  an 
immediate  sale,  such  as  made  for  benefit  of 
creditors  whose  debts  are  due.  The  sections 
must  be  understood  and  are  to  be  explained 
only  as  referring:  to  ezlstins  property,  and 
not  somethlngr  which  mi^ht  be  thereafter 
brousrht  Into  existence  under  future  laws. 
— Sacramento  Bank  vs.  Alcorn.  121  Cal.  379, 
384.  63  Pac.  Rep.  813. 

S.     MORTGAGES  AS  INTEREST  IN  I^AND. 

— Under  provision  of  art.  XIII  J  4  of  con- 
stitution, in  part  the  same  as  this  section 
of  code,  mortgragre  is  assessable  and  taxable 
as  an  interest  In  land  and  not  otherwise. — 
Doland  vs.  Mooney,  72  Cal.  34,  86.  13  Pao. 
Rep.    71. 

4.  'WORD  «ASSBSSED.'>  —  Provision  of 
this  section  that  all  taxable  property  be  "as- 
sessed" at  Its  cash  value  refers  to  assess- 


ment of  property,  and  Is  an  act  entirely 
different  from  an  assessment  of  "tazeiT 
upon  property.  It  means  valuation  of  prop- 
erty as  basis  for  determinlngr  rate  of  tax 
to  be  subsequently  levied,  and  for  com- 
puting amount  of  tax  to  be  paid  for  each 
piece  of  property  (dis.  op.). — ^Allen  vs.  Mc- 
Kay. 120  Cal.  332.  340.  62  Pac  Rep.  8!1 
See  this  note  pars.  6,  7  for  holding  in  mala 
decision. 

IL  ASSESSMENT  OP  PROPERTY. 
B.  ADVERSB  POSSESSION.— Occupant  of 
land  clalmlngr  title  by  adverse  i>ossess!oB 
Is  required  to  pay  only  taxes  assessed  and 
levied  on  the  land  while  he  is  in  possession. 
— ^Allen  vs.  McKay,  120  Cal.  332,  334.  62  Pac. 
Rep.  828. 

e.  ''ASSESSED**  DISTfNGUISHED  FROM 
"LEVIED.** — The  word  "assessed"  refers  to 
act  of  assessor  in  maklngr  assessment,  while 
word  "levied"  refers  to  act  of  board  of 
supervisors  in  making:  levy. — ^Allen  vs.  Mc- 
Kay, 120  CaL  882.  384.  68  Pac.  Rep.  828. 

T.  ''ASSESSMENT'*  includes  all  steps  in- 
volved in  imposing"  tax  upon  property.^ 
San  Luis  Obispo  vs.  Pettlt.  87  Cal.  499.  503, 
26  Pac.  Rep.  694.  See  Allen  vs.  McKay,  129 
Cal.  332,  384.  840.  62  Pac.   Rep.  82S. 

S.  ASSESSMENT  IS  FUNCTION  OF  BX- 
EC17TIVB     DEPARTMENT     OF     G0VBR3V- 

MENT.-— Clunie  vs.  Siebe,  112  CaL  693,  697, 
44  Pac.  Rep.  1064. 

».  CREATION  OF  NEiVr  COUNTY— Af- 
portlonmcnt  of  taxc*.  —  Taxes  upon  rail- 
roads are  payable  after  division  to  connty 
in  which  roadbed  was  included  at  timt 
when  lien  under  valid  assessment  attached 
to  property. — County  of  San  Diego  vs.  River- 
side. 126  Cal.  496.  600.  68  Pac.  Rep.  81.  See 
County  of  Orange  vs.  Los  Angeles,  114  CaL 
390.   46  Pac  Rep.  173. 

10.  Description  of  mortflrnKe  held  ssA- 
oicnt  upon  msseasment  thereof. — See  Doland 
vs.  Mooney,  72  Cal.  34,  36,  13  Pac  Rep.  71. 

11.  Description  which  would  suffice  in 
an  agreement  to  convey  or  In  deed,  may  be 
bad  in  an  assessment. — Miller  vs.  WlUlamak 
136  Cal.  183,  186,  67  Pac.  Rep.  788. 

12.  Land  must  be  described  with  par- 
ticularity sufficient  to  afford  owner  means 
of  Identiflcation,  and  not  to  mislead  him.— 
Doland  vs.  Mooney,  72  Cal.  34,  36,  13  Pac. 
Rep.    71. 

13.  DISCREPANCT  IN  NUMBER  OF 
ACRES  appearing  in  different  assessments 
from  that  stated  In  patent  of  lands  is  not 
material  where  description  in  assessment  ii 
given  by  boundaries. — Baldwin  va  Temple, 
101  Cal.  396.  400,  36  Pac.  Rep.  1008. 

14.  OMISSION  OF  ASSESSOR  TO  AS- 
SESS parcel  of  property  under  misappre- 
hension of  law  will  not  invalidate  assess- 
ment-list.— ^People  vs.  McCreery,  34  CaL  432. 
458. 

15.  ONE  ASSESSMENT  ONLY  of  sUte 
and  county  taxes  on  same  property  for  same 
fiscal  year  Is  permitted.  —  Cavanaugh  ra. 
Jackson.  99  Cal.   672,  675,   84  Pac  Rep.  509. 
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16.  PATMEUrr  TO  RBIilBTB  TTTLID 
OP  CLOUD.  —  Payment  of  taxes  for  pur- 
pose of  relievlnsr  property  from  cloud  on 
title  by  person  who  was  not  party  to  se- 
curity but  became  owner  of  property  after- 
ward, does  not  entitle  him  to  refund  of 
amount  so  paid  where  such  payment  Is 
made  merely  to  remove  encumbrance  and 
Hen  on  property  purchased,  and  cloud  to 
his  title  caused  thereby. — Henry  vs.  Garden 
City  B.  &  T.  Co.,  145  Cal.  64,  66.  78  Pac 
Rep.    228. 

17.  PAYMBNT  OF  TAXJBS  UPON  UUfD 
CAM  BE  ENFORCED  ONLY  BY  SALE  OF 
ULK'D  in  mode  prescribed  by  statute*  and 
there  is  no  personal  oblleration  upon  owner 
of  land  for  tax  levied  asralnst  it. — Henry 
vs.  Garden  City  B.  &  T.  Co.,  146  Cal.  64,  67, 
78    Pac.    Rep.    228. 

18.  Dlsttewlskcdi  San  Gabriel  V.  Ia  ft 
W.  Co.  vs.  Wltmer  Co.,  96  Cal.  628,  29  Pac 
Rep.  600,  31  Id.  688,  18  L.  R.  A.  466,  holding 
that  personal  •  oblieratlon  rests  upon  mort- 
W&gee  in  favor  of  morteraerer  for  payment 
of  taxes  assessed  upon  mortsrasre,  and  that 
if  taxes  are  paid  by  owner  of  land,  he  may 
reimburse  himself  therefor  either  by  de- 
ducting' amount  from  mortsrasre  debt,  or  in 
separate  action.  See  Angus  vs.  Plum,  121 
Cal.  608,  64  Pac.  Rep.  97;  McPlke  vs.  Heaton, 
131  Cal.  109,  82  AuL  St  Rep.  336,  68  Pae. 
Rep.  179:  Canadian  &  A.  M.  &  T.  Co.  vs. 
Boas,  136  CaL  419,  69  Pac  Rep.  18. 

19.  PRESUMPTION  IS  THAT  ASSESSOR 
DISCHARGED  HIS  OFFICIAL  DUTY  in  de- 
termining value  of  property  to  be  assessed. 
— Ballerlno  vs.  Mason,  83  Cal.  447,  449,  23 
Pac   Rep.    630. 

20.  PROCEEDINGS  ARE  STRICTI  JURIS. 
— Assessment,  equalization,  and  levy,  made 
under  law  pertaining  to  cities  of  fifth  class, 
instead  of  cities  of  fourth  class,  are  Invalid 
as  to  city  of  fourth  class,  as  proceedings 
in  nature  of  assessing  property  for  purpose 
of  taxation,  and  in  levying  and  collecting 
taxes  thereon,  are  in  invitum  and  must  be 
strict!  juris. — ^Dranga  vs.  Rowe,  127  Cal.  606, 
509,  69  Pac  Rep.  944.  See  Perry  vs.  Wash- 
bum,  20  Cal.  318.  820;  Weyse  vs.  Crawford, 
85  CaL  196,  24  Pac  Rep.  736. 

21.  REMEDY  FOR  ERROR  OF  JUDG- 
MENT OF  ASSESSOR  Is  by  application  to 
board  of  equalization. — ^Ballerlno  vs.  Mason, 
83  Cal.  447.  449,  23  Pac  Rep.  680.  See  San 
Jose  O.  Co.  vs.  January,  67  Cal.   614. 

29.  SAVINGS  -  BANK  DEPOSITS.  —  All 
moneys  deposited  with  savings  banks  shall 
be  assessed  to  banks  and  not  to  depositors. 
— ^People  ex  rel.  Burke  vs.  Badlam,  67  Cal. 
594,   602. 

SS.  SITUS  OF  PROPERTY  is  not  defined 
In  either  constitution  or  code,  and  is  there- 
fore determined  by  application  of  recog- 
nized principles  of  law.  In  absence  of  stat- 
utory provisions  on  subject,  situs  of  all 
personal  property  follows  person  of  owner. 
For  most  Judicial  purposes  debt  or  credit 
has  no  situs  or  locality.  But  when  credits 
are  made  subject  of  taxation,  their  locality 
should  be  referred  to  residence  of  owner. — 


San  Francisco  vs.  Lux,  64  Cal.  481,  483,  2 
Pac  Rep.  264.  See  People  vs.  Park.  23  CaL 
138,  139;  People  vs.  Holladay,  26  Cal.  300; 
People  vs.  Eastman,  26  Cal.  601;  People  vs. 
Home  Ins.  Co.,  29  Cal.  633;  People  vs.  Nlles, 
36  Cal.  282;  People  vs.  Whartenby,  38  Cal. 
461,  466;  Mackay  vs.  San  Francisco,  113  CaL 
392.  397,  46  Pac  Rep.  696. 

24.  SITUS  OF  RAILROAD  BONDS  held 
in  this  state  and  secured  by  mortgage  ex- 
ecuted by  foreign  corporation  upon  rail 
road  and  telegraph  lines,  rolling-stock,  sta- 
tions, etc.,  situated  in  foreign  territory,  is, 
for  purpose  of  taxation,  place  where  such 
bonds  are  held. — ^Mackay  vs.  San  Francisco, 
118  Cal.  392,  397,  46  Pac.  Rep.  696.  See  San 
Francisco  vs.  Lux,  64  CaL  481,  2  Pac.  Rep. 
264;  Goldgart  vs.  People  ex  reL  Gear,  106 
111.  25;  Cleveland,  P.  A  A.  R.  Co.  vs.  Com- 
monwealth, 82  U.  8.  (15  Wall.)  300,  bk.  21 
L.  ed.  179;  Klrtland  vs.  Hotchklss,  100  U.  a 
491.  bk.  25  L.  ed.  668. 

26.  TWO  CASH  VALUATIONS  of  same 
piece  of  property,  one  for  state  and  an- 
other for  county  purposes,  are  not  author- 
ised under  this  section. — ^Baldwin  vs.  Ellis, 
68  CaL  496,  499,  9  Pac.  Rep.  652. 

in.     MORTGAGE    INTEREST— ASSESS- 
MENT OF. 

20.  CONSTITUTIONAL  PROVISIONS  RE- 
LATING     TO      MORTGAGE      SECURITY. — 

Mortgage  security  is  assessed  under  consti- 
tution of  state  art.  XIII  (  4  as  an  Interest 
in  land  to  mortgagee,  and  either  party  may 
pay  tax  thereon;  but  if  paid  by  mortgager, 
it  is  pro  tanto  payment  of  his  mortgage 
debt. — ^Brown  vs.  Clark,  89  Cal.  196,  202,  26 
Pac  Rep.  801. 

27.  MORTGAGE  IS  EXECUTED  IN 
VIEW  OF  CONSTITUTIONAL  PROVISIONS 

and  relations  spring  up  between  mortgager 
and  mortgagee,  by  virtue  of  which  tax  is 
to  be  paid  by  mortgagee  primarily,  but 
really  by  mortgager,  and  when  tax  is  thus 
paid  by  mortgagee  for  mortgager,  by  virtue 
of  such  relation,  to  do  so  Is  payment  for 
and  on  account  of  mortgager  and  is  as  if 
made  by  him. — ^Brown  vs.  Clark,  89  CaL 
196,  203,  26  Pac.  Rep.  801. 

25.  OBLIGATION  TO  PAT  TAX— Asalsii. 
ment  of  mortffasc. — Obligation  to  pay  tax 
on  mortgage  interest  cannot  be  escaped  by 
mere  assignment  of  mortgage.  Personal 
obligation  to  pay  tax  does  not  depend  upon 
continued  possession  of  property  assessed 
until  after  levy  of  tax,  or  until  time  for 
payment  arrives,  as  law  requires  mortgage 
to  be  assessed  to  person  who  owns  it  on 
first  Monday  of  March  of  each  year. — San 
Gabriel  V.  L.  &  W.  Co.  vs.  Wltmer  Co..  96 
CaL  623,  636,  29  Pac.  Rep.  600,  31  Id.  688, 
18  L.  R.  A.  466. 

2».  PERSONAL  OBLIGATION  OF  MORT- 
GAGEE. — By  virtue  of  constitutional  pro- 
visions, there  is  personal  obligation  upon 
mortgagee  in  favor  of  mortgager,  for  pay- 
ment of  taxes  assessed  upon  mortgager, 
and  if  these  taxes  are  paid  by  owner  of 
land,  he  may  reimburse  himself  therefor, 
either  by  deducting  amount  from  mortgage 
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debt,  or  in  separate  action  therefor. — San 
Gabriel  Valley  L.  &  W.  Co.  vs.  WItmer  Co., 
96  Cal.  623,  29  Pac.  Rep.  600,  31  Id.  688,  18 
It.  R.  A.  466.  See  McPike  vs.  Heaton.  131 
Cal.  109,  111,  82  Am.  St  Rep.  386,  68  Pac 
Rep.  179. 

80.  PAYMBHT  OF  BIORTGAOB-TAX  BB- 
TWEBN  DATE3  OF  AS8ESSMBHT  AND 
lASVY. — It  is  duty  of  mortffagree  and  not 
of  mortgager  to  pay  taxes  levied  on  mort- 
gage interest,  though  constitution  and  stat- 
ute give  mortgager  right  to  pay  such  tax 
and  deduct  it  from  debt,  but  he  is  not 
bound  to  do  so;  and  if  mortgagee  dispute 
tax  and  decline  to  allow  it,  and  whole 
mortgage  debt  is  paid  by  mortgager  with- 
out deduction  of  tax,  mortgager,  if  after- 
ward compelled  to  pay  it  to  relieve  his 
property  of  lien  or  cloud,  may  recover 
amount  paid  from  mortgagee,  whose  debt 
It  is. — San  Gabriel  Valley  L.  &  W.  Co.  vs. 
Witmer  Co..  96  Cal.  623,  635,  29  Pac 
Rep.  600,  81  Id.  588,  18  L.  R.  A.  465  (Beatty, 
C.  J.,  and  Paterson,  J.,  dissenting,  and 
holding  that  proviso  in  constitution  art. 
XIII  I  4  creates  a  different  right  and  nec- 
essarily a  different  obligation  from  that 
which  obtains  in  absence  of  such  proviso 
and  empowers  mortgager  to  retain  amount 
of  mortgagee's  assessment  computed  ac- 
cording to  rate  levied  during  previous 
year  where  payment  was  made  after  as- 
sessment and  before  tax  levy). — See  Blythe 
vs.  Lunlng,  7  Sawy.  C.  C.  604,  606,  14  Fed. 
Rep.  281  (cited  In  support  of  main  opinion 
and  distinguished  in  dis.  op.). 

31.  RIGHT  OF  REDEMPTION  UNDBR 
FORMRR  CONSTITUTION. — The  mortgagee 
prior  to  adoption  of  new  constitution  did 
not  have  vested  right  of  exemption  from 
taxation  which  extended  beyond  life  of 
former  constitution. — McCoppIn  vs.  Mc- 
Cartney,  60   Cal.    367,   371. 

Sa.     PERMISSrVB  PROVISIONS  OF 

STATUTIST — Statute  is  permissive  and  not 
mandatory  in  its  terms  in  giving  privilege 
of  deducting  amount  of  tax  from  mortgage 
from  time  of  payment  on  basis  of  levy  of 
preceding  year.  It  is  duty  of  mortgagee, 
not  of  mortgager,  to  pay  tax  levied  on 
mortgage  Interest;  and  constitution  and 
statute  give  mortgager  right  to  pay  tax 
and  deduct  it  from  debt,  but  he  Is  not  bound 
to  do  so;  and  if  mortgagee  dispute  tax  and 
decline  to  allow  it.  and  whole  mortgage 
debt  is  paid  by  mortgager  without  deduc- 
tion of  tax.  mortgagor,  if  afterwards  com- 
pelled to  pay  it   to  relieve   his  property   of 


lien,  may  recover  amount  paid  from  mort- 
gagee whose  debt  it  is. — San  Gabriel  V.  L. 
&  W.  Co.  vs.  Witmer  Co.,  96  Cal.  623,  CSS, 
29  Pac.  600,  81  Id.  688,  18  L.  R.  A.  465.  See 
Cobb.  Bailey  vs.  Bussing,  28  Conn.  4SS,  4€2. 
Mass.  Nichols  vs.  Bucknam,  117  Mass.  48S. 
491.  Fed.  Blythe  vs.  Luning,  7  Sawy.  C  C 
604,  606.  14  Fed.  Rep.  281. 

3S.  RBFUNDINO  OF  TAXES  rPOH 
MORTGAGB— ACTION  AGAINST  MORT- 
GAGES:.— ^Money  paid  by  first  mortgagee  to 
state  for  purpose  ol  redeeming  from  U.x 
sale  resulting  from  delinquency  of  second 
mortgage  tax,  cannot  be  recovered  from 
second  mortgagee  where  such  payment  vas 
not  for  benefit  of  second  mortgagee  whose 
entire  interest  in  property  had  been  taken 
awjiy  by  state  for  taxes,  and  afterward 
had  again  been  entirely  swept  away  by 
Judgment  of  foreclosure  upon  mortgage  of 
first  mortgagee. — ^Henry  vs.  Garden  City  R 
A  T.  Co.,  146  Cal.  64,  68.  60,  78  Pac.  Rep. 
228.  See  San  Gabriel  V.  L.  A  W.  Co.  vs. 
Witmer  Co.,  96  CaL  623.  29  Pac  Rep.  SOO. 
31  Id.  688,  18  U  R.  A.   466. 

As  to  rcfnndliiff  of  taxes  lllcsrally  er 
erroneoiuly  paid,  see  post  {{  3804,  3819  ar^ 
notes. 

IV.     PLEADING   AND    PRACTICR 

34.     COURT    CANNOT,    AS     MATTER   0> 

liAWy  decide  that  capital  or  capital  stock 
is  of  no  value,  or  that  it  does  not  beloag 
to  corporation  to  which  it  is  assessed.  It 
is  duty  of  assessor  to  decide  these  queatloas 
and  to  ascertain  whether  property  assessed 
as  "capital"  possesses  taxable  value. — San 
Francisco  vs.  Spring  Valley  "W.  W.,  64  CaL 
671,  674.  See  Burrall  vs.  Bushwick  R.  R. 
Co.,  76  N.  Y.  211. 

85.  DATE  OF  ASSESSMENT  IS  HVES- 
TION  OF  FACT  for  Jury  and  not  question 
of  law  for  trial  Judge. — ^Allen  vs.  McKaj. 
120  Cal.  832.  336,  62  Pac.  Rep.  828. 

86.  JUDGMENT  IVHICH  IN  EFFECT 
COMPELS  TAXPAYER  TO  PAY  TAX  UPOIT 
MORTGAGE  and  also  upon  money  la 
erroneous. — Oakland  Sav.  Bank  vs.  Apple- 
garth,  67  Cal.  86.  89,  7  Pac.  Rep.  139,  47«. 

87.  WRIT  OF  MANDATE  will  issue  in 
behalf  of  the  people,  to  compel  assessor  to 
make  assessment,  where  he  falls  to  do  to, 
against  occupants  and  claimants  of  lands, 
whose  interest  therein  is  subject  to  taxa- 
tion.— People  vs.  Home  Ins.  Co.,  29  Cal. 
633.  634.  649;  People  ex  rel.  McCullough  vs. 
Shearer,   80  CaL  646.  648. 


§3628.  FRANCHISES,  WHERE  ASSESSED.  OTHER  TAXABLE 
PROPERTY.  The  franchise,  roadway,  roadbed,  rails,  and  rolling  stock  of  all 
railroads  operated  in  more  than  one  county  in  this  state  shall  be  assessed  br 
the  state  board  of  equalization,  as  hereinafter  provided  for.  Other  franchises, 
if  granted  by  the  authorities  of  a  county,  city,  or  city  and  comity,  must  be 
assessed  in  the  county,  city,  or  city  and  county  within  which  they  were 
granted;  if  granted  by  any  other  authority,  they  must  be  assessed  in  the 
county  in  which  the  corporations,  firms,  or  persons  owning  or  holding  them 
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have  their  principal  place  of  business.  All  other  taxable  property  shall  be 
assessed  in  the  county,  city,  or  city  and  county,  town,  township,  or  district 
in  which  it  is  situated. 

[Lands,  how  assessed.]  Land  shall  be  assessed  in  parcels  or  subdivisions  not 
exceeding  six  hundred  and  forty  acres  each;  and  tracts  of  land  containing 
more  than  six  hundred  and  forty  acres,  which  have  been  sectionized  by  the 
United  States  government,  shall  be  assessed  by  sections  or  fractions  of  sec- 
tions. Lands  sold  by  the  state  for  which  no  patent  has  been  issued  shall  be 
assessed  the  same  as  other  lands,  but  the  owner  shall  be  entitled  to  a  deduc- 
tion from  such  assessed  valuation  in  the  amount  due  the  state  as  principal 
upon  the  purchase  price. 

[Assessment  to  be  made,  when.]  The  assessor  must,  between  the  first  Mon- 
days in  March  and  July  of  each  year,  ascertain  the  names  of  all  taxable 
inhabitants,  and  all  the  property  in  his  county  subject  to  taxation,  except  such 
as  is  required  to  be  assessed  by  the  state  board  of  equalization,  and  must 
assess  such  property  to  the  persons  by  whom  it  was  owned  or  claimed,  or  in 
whose  possession  or  control  it  was,  at  twelve  o'clock  meridian,  of  the  first 
Monday  in  March  next  preceding ;  but  no  mistake  in  the  name  of  the  owner  or 
supposed  owner  of  real  property  shall  render  the  assessment  thereof  invalid. 
In  assessing  solvent  credits  not  secured  by  mortgage  or  trust  deed,  a  reduction 
therefrom  shall  be  made  of  debts  due  to  bona  fide  residents  of  this  state. 

History:  Enacted  March  12,  1872,  founded  upon  S  13  Act  May  17.  1861, 
Stats.  1861,  p.  422;  amended  March  22,  1880,  Code  Amdts  1880  (Pol.  pt.)» 
p.  7;   March  28,  1895,  Stats,  and  Amdto.  1895,  pp.  311-312. 

I.    In  General.  81.  Same — True  name  not  essential  to  as- 

1.  Applied,  dted,  construed,  referred  to.  sessment. 

2, 3.  Construction — Amendment  of  1880.  32.  Same — Void  assessment,  certificate,  and 

4.  Same — -As  to  joint  property-owners.  deed. 

5.  Same — ^As  to  personal-property  tax.  83.  Same — ^When  clause  as  to  mistake  is 

6.  Same — ^As  to  moneys  in  litigation.  to  be  given  effect. 

7.  Same— As  to  reclamation  district  as-      84, 35.  Mistake  in  name  of  owner  of  personal 

sessment.  property — Void  assessment. 

n.     Franchises,  Lands,  etc. — ^Mistake  in  Name  ^®-  Quantity  of  land  expressed  in  acres — 

of  Owner.  Controlled  by  description  by  bound- 

8.  Abbreviation  of  name.  o«t   t>^^j   'j-  *.-£  x      tn       •  i.*  ^    i     i 

9.  ABsessmentr-men  Toid.  87.  Boad    d.stnct-Descnption    of    Ian  J 

10.  Same— On  personal  property  of  OBtete  -o   rr""lJr°^; t>  i    .    *        i-  >•*_ 

-men  not  invalid.  ,«  f ^.  Tax  proceed.ngs-Bule  as  to  'anUty 

11.  8ame-On  property  subject  to  mort-      «»'*"•  %°o%erty"'^hel  S'"*"*-''''"' "' 
12, 13.  Sa^mf^Void  without  regard  to  mort-  *^-  VaHdassessment   necessary  aa   basis 

14.  sfrnflA? ?7SS?,«  T^,1^«  5„t«,  *2.  Valuation  by  assessor-When  final. 

:^^^  def^Uve."'  "'""^'  "'*"'  43.  Value  of  f  «ichise»-Detennlnaaon  by 

15.  Assessment,  when  notice  as  to  property  assessor. 

described.  *       III.    Pleading  and  Practice. 

16, 17.  Description     of    assessed    property--  44.  Complaint— Insufficient  showing  as  to 

"Money  loaned,"  etc. — Mining  land.  franchise. 

1ft  l^'  2^^v?*  ^8?™*^*»  *o  ^fljd-  46.  Equitable  defense  to  assessment. 

oT'oo    £Tranchi8e--Assessment  of.  46.  Evidence  as  to  exorbitant  valuation. 

21, 22.  Same— Banking  corporaUon  franchise  47  43.  ExtriDsic   evidence,   when   not   admis- 

assessable — Dissent.  sible. 

23-26.  Same— Furnishing  water  to  city— Bight  49.  Judgm'ents  of  assessor  not  revised  by 

to  lay  pipes,  etc. — Assessment,  where  courts. 

••r  on   ^7'^]^^'     .  M  ^         .  ^^'  Mandamus— When  writ  will  not  issue. 

z7-29.  Mistake  m   name   of   owner   of   real 

property — ^When  assessment  not  in-  ^-    ^^  GENERAL. 

,  valid.  1.     APPLIED,   CITED,   CONSTRUED,  RE- 

10.  Seme — ^Bule  of  idem  sonans  does  not      ferred  to,  etc..  in:    Qrotefend  vs.  Ultz. 
J  app^T*  53  Cal.  666  (construed  with  other  sections); 
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Hearst  vs.  Eerfflestone,  66  Cal.  865,  S67 
(construed  with  (888  Code  Civ.  Proc); 
Miller  vs.  Hellbron,  58  Cal.  188,  187  (con- 
strued); San  Francisco  vs.  Spring  Valley 
W.  W..  63  C:al.  524,  627  (cited);  L^ke  Co. 
vs.  Sulphur  Bank  Q.  Iff.  Co.,  66  Cal.  17,  19, 
20,  21,  22,  4  Pac.  Rep.  876  (construed  and 
applied);  People  vs.  Pittsbursr  H.  Co.,  67 
Cal.  625,  626,  8  Pac.  Hep.  881  (construed 
with  1 3629  post;  Klumpke  vs.  Baker,  68 
Cal.  559,  561,  10  Pac.  Rep.  197  (construed 
and  applied);  Pearson  vs.  Creed,  69  CaL 
538.  539,  11  Pac.  Rep.  56  (construed  and 
applied);  Knott  vs.  Peden.  84  Cal.-  299,  802, 
24  Pac.  Rep.  160  (construed  with  1 8660 
post);  Landreeran  vs.  Perpin,  86  Cal.  122, 
124,  24  Pac.  Rep.  869  (construed  and  ap- 
plied); City  of  San  Luis  Obispo  vs.  Pettit. 
87  Cal.  499.  502,  25  Pac.  Rep.  694  (con- 
strued); Emeric  vs.  Alvarado,  90  CaL  444, 
465,  27  Pac.  Rep.  856  (construed  and  ap- 
plied); San  Francisco  vs.  Pennle,  98  Cal. 
465,  473.  29  Pae.  Rep.  66  (construed  and 
applied);  San  Gabriel  V.  L.  &  W.  Co.  vs. 
Witmer  Co.,  96  C^al.  623,  636.  89  Pac.  Rep. 
500,  81  Id.  688,  18  L.  R.  A.  466  (construed 
with  §3627  ante);  Sprlnfir  Valley  W.  W.  vs. 
Barber.  99  Cal.  86.  88,  33  Pac.  Rep.  736.  21  L. 
R.  A.  416  (construed  and  applied);  Cava- 
naush  vs.  Jackson.  99  Cal.  672,  676,  84  Pac 
Rep.  509  (construed);  Weinreich  vs.  Hens- 
ley,  121  Cal.  647,  660,  54  Pac.  Rep.  254  (con- 
strued and  applied);  Houser  &  H.  M.  Co.  vs. 
Hargrove,  129  Cal.  90.  95,  61  Pac.  Rep.  660 
(construed  and  applied);  IQscondldo  H.  8. 
Dist  vs.  Escondido  Sem.,  180  Cal.  128.  181, 
62  Pac.  Rep.  401  (construed  and  applied); 
Klumpke  vs.  Baker,  131  CaL  80.  82,  83,  63 
Pac.  Rep.  137.  676  (construed  and  applied); 
Savings  &  L.  Soc  vs.  San  Francisco,  131 
CaL  366.  859,  68  Pae.  Rep.  665  (cited); 
Crocker  vs.  Dougherty,  189  CaL  621.  528, 
73  Pac  Rep.  429  (cited);  Rosasco  vs.  County 
of  Tuolumne,  143  CaL  480,  482,  77  Pac.  Rep. 
148  (construed);  Palomares  Jm  Co.  vs. 
County  of  Los  Angeles,  146  ClaL  530,  586,  80 
Pac.  Rep.   931   (construed). 

As  to  asseffslmr  railroads,  maaiier  of,  see 

post  H  3664,   3666  and  notes. 

As  to  asseasmeBt  liy  reclamation  district, 
required  to  be  made  to  <<oiFraer^  of  tract, 
see  ante  |  3461  and  note. 

As  to  duty  of  assessor,  under  this  and 
other  sections,  see  post  1 8686  and  note 
par.  9. 

As  to  franchises  svbject  to  taxation,  see 
ante  (  3617  subd.  1  and  note. 

As  to  possessory  Interest  In  lands,  subject 
to  taxation,  see  ante  |  3607  and  note. 

2.    COBTSTRUCTION — ^Amendment  of  1880. 

— Prior  to  adoption  of  clause  In  amendment 
of  1880  "that  no  mistake  in  the  name  of 
the  owner,  or  supposed  owner,  of  real 
property  shall  render  the  assessment 
thereof  Invalid,"  defendant,  sued  for  tax 
assessed  to  "unknown  owners,"  was  not 
permitted  to  prove  that  assessor  might, 
with  more  diligence,  have  ascertained  the 
real  owner  of  property. — ^Lake  Co.  vs.  Sul- 
phur Bank  Q.  S.  M.  Co.,  66  CaL  17,  4  Pac 


Rep.    876;    Landregan    vs.    Peppin.   81   CaL 
122,  124,  24  Pac  Rep.  859. 

8.  Assessment  made  in  year  of  1880,  and 
prior  to  amendment  of  1880,  providing  that 
mistake  In  name,  or  supposed  name,  of 
owner  of  real  property,  shall  not  render 
assessment  invalid,  held  that  it  was  for 
defendants,  claiming  under  tax  deed,  to 
affirmatively  establish  that  valid  assess- 
ment was  made,  but  such  valid  assessment 
is  not  made  out  where  sale  was  made 
prior  to  time  when  amendment  to  statute 
went  into  effect. — Pearson  vs.  Creed,  69 
CaL  638.  539,  11  Pac.  Rep.  56.  See  Kelser 
vs.  Abbott,  18  CaL  609,  617;  People  va 
Sneath.  28  Cal.  612,  615;  Crawford  ▼& 
Schmidt,  47  Cal.  617;  Hearst  va  Eggle- 
stone,  65  CaL  865,  366;  Lake  Ca  vs.  Sulphur 
Bank  Q.  S.  M,  Co.,  66  Cal.  17.  4  Pac  Rep. 
876,  decided  on  facts  occurring  after 
amendment  became  operative 

4.     AS    TO    JOINT   PROPBRTT-OWIfERS. 

— Section  388  of  Code  of  Civ.  Proc  provid- 
ing that  where  tw^o  or  more  persons 
transact  business  under  common  name, 
associates  may  be  sued  by  common  name, 
and  judgment  shall  bind  joint  property  of 
all  associates,  etc,  does  not  vary  term  of 
this  section  by  which  assessor  must  assess 
such  property  to  persons  who  own.  claim, 
or  have  possession  or  control  thereof.— 
Hearst  vs.  Egglestone,  66  CaL  865,  367. 

6.  AS   TO   PERSONAL   PROPERTY-TAX 

— ^Provision  as  to  mistake  in  name  of  owner 
In  section  has  no  application  to  assessment 
of  personal  property. — Houser  A  H.  M.  Co. 
vs.  Hargrove  (CaL  Feb.  S,  1900),  59  Fac. 
Rep.  947,  949. 

e.     AS    TO    MOlfETS    IN    LmGATIOH^ 

This  section  does  not  apply  to  assessment 
of  personal  property  or  money  in  litiga- 
tion In  hands  of  receiver  or  clerk  under 
order  of  court  pending  result  of  litigation. 
— City  of  San  Luis  Obispo  vs.  Pettit.  87  CsL 
499,  502,  25  Pac.  Rep.  694.  See  Lake  Ca  vs. 
Sulphur  Bank  Q.  &  M.  Co.,  66  CaL  17,  4  Pac. 
Rep.  876. 

7.  AS  TO  RECLAMATION  DISTRICT 
ASSESSMENT. — ^Provision  in  this  section 
that  no  mistake  in  name  of  owner,  or  sup- 
posed owner,  of  real  property,  shall  render 
assessment  thereof  Invalid,  has  no  applica- 
tion to  an  assessment  by  reclamation  dis- 
trict— ^Weinreich  vs.  Hensley,  121  CaL  647. 
660,  64  Pac  Rep.  264.  See  Lake  Co.  va 
Sulphur  Bank  Q.  8.  M.  Co.,  66  CaL  17,  4  Pac 
Rep.  876;  Owynn  vs.  DIerssen,  101  CaL 
668,  86  Pac  Rep.  103. 

XL     FRANCHISES,      LANDS,      ETC— MIS- 
TAKE  IN  NAME  OF   OWNER. 

8.  ABBREVIATION  OF  NAME.— Assess- 
ment to  "Sulphur  Banks  Q.  S.  M  Ca,  F. 
Fiedler  Agt,,"  where  there  is  no  evidence 
to  show  that  "Sulphur  Bank  QuIcksilTer 
Mining  Company"  was  called,  or  called 
Itself  by  such  abbreviated  name,  held  that 
court  cannot  Identify  name  to  which  per- 
sonal property  was  assessed  as  an  abbre- 
viation of  name  of  owner,  evan  If  assess- 
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m«ii^  by  an  abbreviated  name  would  be 
valid. — Lake  Co.  vs.  Sulphur  Bank  Q.  S.  M. 
Co.,    66  Cal.  17,  21,  4  Pac.  Rep.   876. 

JkM  to  abbrevtalloBS,  tiiltlal»y  cte^  see 
post  8  8884  and  note,  added  to  code  since 
4lecIslon  In  Lake  Co.  vs.  Sulphur  Bank  Q. 
S.   M.  Co.,  supra. 

8l  ASSESSMEUrr  NOT  MADB  AS  PRIS- 
SCRIBED  BY   STATUTE   IS  VOID.— City   of 

San  Luis  Obispo  vs.  Pettit,  87  Cal.  499,  602, 
25  Pac.  Rep.  694.  See  Orotefend  vs.  Ultz, 
5S  Cal.  666;  Orlmm  vs.  O'Connell.  64  Cal. 
522;  Hearst  vs.  Efffflestone,  66  Cal.  866.  367; 
Brady  vs.  Dowden,  69  Cal.  61;  Bosworth  vs. 
'Webster,  64  CaL  1,  27  Pac.  Rep.  786;  Daly 
vs.  Ah  Goon,  64  Cal.  612,  2  Pac.  Rep.  401; 
i\.iiimpke  vs.  Baker,  68  Cal.  669,  10  Pac 
Rep.  197;  Weinrelch  vs.  Hensley,  121  CaL 
647,  669,  64  Pac  Rep.  264;  Houser  &  H.  M. 
Co.  vs.  Harsrrove  (Cai.  Feb.  8,  1900),  69  Pac 
Rep.   947,   949. 

10.  ASSBSSBIIBIVT  OF  TAXBS  ON  PEOR- 
S01fAI«    PROPERTY    OF    ESTATE    Is    not 

rendered  invalid  by  mere  fact  that  inven- 
tory of  estate  had  not  been  filed  In  court 
on  first  Monday  of  March,  date  upon  which 
assessment  was  based. — San  Francisco  vs. 
Pennie,  93  Cal.  466,  478,  89  Pac  Rep.  66. 

11.  ASSESSMENT,  IN  TAXATION  OF 
PROPERTY      SUBJECT      TO      MORTGAGE, 

and  mortgasre  Itself  are  groverned  by  rule 
stated  and  laid  down  In  art  XIII  8  4  Const. 
1879, — Knott  vs.  Peden,  84  Cal.  299,  801,  24 
Pac  Rep.  160. 

U.  ASSESSMENTS  TITITHOUT  REGARD 
TO  MORTGAGE  LIENS  are  void. — Knott  vs. 
Peden,  84  Cal.  299,  303.  24  Pac.  Rep.  160. 

18.  Overruled  In  effect  In  Henne  vs. 
County  of  Los  Ansreles,  129  Cal.  297,  898,  61 
Pac  Rep.  1081,  and  In  Palomares  L.  Co.  va 
County  of  Los  Angeles,  146  Cal.  680,  636,  80 
Pac.  Rep.  981,  where  It  Is  held  that  failure 
of  assessor  to  deduct  amounts  due  on  mort* 
grace  does  not  render  assessment  void. 

14.  ASSESSMENT  IS  DEFECTIVE  AS  TO 
VAIjVB  of  mortgage  INTEREST  in 
land  where  such  value  can  only  be  ascer- 
tained by  takingr  three  separate  assess- 
ments of  taxpayer,  and  his  two  mortsrasrees 
tofirether  as  one,  and  deductlnsr  value  of 
two  mortgrasre  Interests. — Knott  vs.  Peden, 
84  Cal.  299.  303,  24  Pac.  Rep.  160. 

15.  ASSESSMENT  IS  NOTICE  AS  TO 
ROTV  PROPERTY  IS  DESCRIBED  where 
it  puts  party  upon  Inquiry  as  to  facts. — 
San  Diegro  L.  &  T.  Co.  vs.  La  Presha  School 
Dist.,  122  Cal.  98.  101.  64  Pac.  Rep.  628. 

le.  DESCRIPTION  OF  THE  ASSESSED 
PROPERTY. — Whether  property  may  have 
been  classed  under  any  one  or  all  of  heads 
"money  loaned,"  "solvent  debts,"  "capital 
stock  of  corporation,  etc.,  dolus  business 
or  havlnfiT  an  office  In  this  state,"  or  "other 
property  not  real  estate,"  it  Is  sufficiently 
described  in  assessment  as  "moneys  and 
bonds  deposited  as  per  statute." — People  va 
Home  Ins.  Co.,  29  Cal.  633,  684,  649. 

17.     Description    as    follows:      "W.    frao- 
Uonal  yi  and  the  S.  E.  ^  of  (mine)  section 
Pol  C.— fi7 


6,  township  13,  rangre  7,  436  Acres,  all  of 
fractional  section  6.  township  13,  rangre  7, 
133  acres."  held  sufficient  description  of 
mine. — Lake  Co.  vs.  Sulphur  Bank  Q.  S.  M. 
Co..  66  Cal.  17,  22,  4  Pac.  Rep.  876. 

18.    DIFFERENT  CLAIBIANTS  TO   LABTD. 

Assessor  has  no  authority  to  make  more 
tlian  one  assessment  upon  same  parcel  of 
land,  even  thougrh  dlCCerent  claimants  may 
return  It  to  assessor  in  their  lists. — Cava- 
nauETh  va  Jackson,  99  Cal.  672,  676,  34  Pac 
Rep.  609. 

in.  FRANCHISE  —  ASSESSMENT  OF.  — 
Fraaehise  to  be  a  corporation  and  franchise 
actually  ezercLied  are  to  be  distlneruished 
In  levying  assessment  In  those  cases  where 
.  the  works  and  active  business  of  a  cor- 
poration are  in  one  county,  city,  etc, 
ffrantinfiT  the  franchise  or  privilege  (as  in 
case  of  a  water  company  which  has  been 
granted  a  franchise  to  use  the  streets  to 
lay  down  mains,  serves  residents  with 
water,  and  charges  therefor),  and  the  office 
or  principal  place  of  business, — that  Is,  the 
place  from  which  the  works  or  active  busi- 
ness is  directed,  —  Is  located  In  another 
county;  In  this  case  the  corporation  may  be 
taxed  upon  Its  corporate  franchise, — or 
right  to  be  a  corporation, — in  the  county 
in  which  the  corporation  has  Its  principal 
office  and  place  of  business,  and  from 
which  it  directs  the  active  operations  In 
such  other  county,  and  upon  the  franchise 
it  actually  exercises  in  the  other  county, 
city,  etc.  In  such  other  county. — San  Fran- 
cisco va  Oakland  Water  Co.  (Cal.  Dec  14, 
1906),  88  Pac  Rep.  61.  See  Stockton  Q.  ft 
El.  Co.  vs.  San  Joaquin  Co.  (Cal.  Dec  14, 
1906),   88  Pac  Rep.   64. 

20.  It  is  presumed  that  when  franchise 
of  corporation  is  assessed  in  county  where 
its  principal  place  of  business  is  situated, 
that  everything  Is  Included  which  was  at- 
tempted to  be  Included  under  assessment 
in  another  county,  under  head  of  "fran- 
chise."— Spring  Valley  W.  W.  vs.  Barber,  99 
Cal.  36,  88,  33  Pac  Rep.  736,  21  L.  R.  A.  416. 

21.  BANKING  CORPORATION  FRAN- 
CHISE  ASSESSABI^. — Corporate  franchise 
of  banking  corporations  Is  assessable  as 
property,  and  must  be  assessed  to  corpora- 
tions Instead  of  members  or  stockholders, 
inasmuoli  as  stockholders'  shares  are  simply 
an  interest  In  property  held  by  corporation, 
and  assessment  of  all  property  of  corpora- 
tion covers  everything  represented  by  cer- 
tificate.— Bank  of  California  vs.  San  Fran- 
cisco, 142  Cal.  276,  282,  100  Am.  SL  Rep.  130. 
76  Pac.  Rep.  832.  See  People  ex  rel.  Burke 
va  Badlam,  67  Cal.  694. 

as.  BANKING  CORPORATION  FRAN- 
CHISE is  assumed  to  belong  to  corporation 
and  not  to  stockholders,  and  is  not  assess^ 
able  because  it  has  no  ascertainable  value 
under  rule  prescribed  by  state  constitution 
and  statute  for  determining  assessable 
value.  It  cannot  be  transferred  by  owner, 
nor  seized  and  sold  under  execution  or 
other  operation  of  law,  and  Is  not  In  any 
way   vendible    (McFarland,   J.,  and  Beatty. 
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C  J^  dls.  op.).*-Bank  of  California  tb.  Ban 
Francisco,  142  Cal.  276.  290.  291,  100  Am. 
8t.  Rep.  180.  76  Fac  Rep.  832. 

as.  FRAKCHISB  TO  FURNISH  WATBB 
TO  CITY. — Franchise  to  lay  down  pipes  in 
streets  of  city,  and  collect  rates  for  water 
furnished  city,  or  iU  inhabitants,  is  taxed 
in  same  manner  as  when  vested  in  indi- 
Tiduals.— Spring  Valley  W.  W.  ya.  Schottler, 
€2  Cal.   69.  109. 

24.  Rigrht  of  way  throuerh  one  county, 
owned  by  corporation  for  purpose  of  laying: 
and  operatine:  pipe  lines  for  supplying 
water  In  another  county,  does  not  consti* 
tute  franchise  assessable  In  former  county; 
but  such  franchise  is  assessable  only  in 
county  where  principal  place  of  business  . 
of  such  corporation  is  situated.  —  Spring 
Valley  W.  W.  vs.  Barber.  99  Cal.  86.  88.  88 
Pac.   Rep.   786.   21   U  R.  A.   416. 

25.  RIGHT  TO  LAY  DOWN  PIPBS  IN 
STREErrs,  hierhways.  and  alleys  of  city,  and 
to  collect  rates  for  water  furnished,  is 
franchise  and  taxable  as  such.  —  Spring: 
Valley  W.  W.  vs.  Schottler,  62  Cal.  69,  108. 
See  San  Francisco  vs.  Spring:  Valley  W.  W., 
48  Cal.  493;  San  Jose  Qas  Co.  vs.  January. 
67  Cal.  614.  616. 

M.  FRANCHISE^  WHBRB  ASSBSS- 
ABLB. — Real  and  personal  property  owned 
by  corporation  and  used  in  connection  with 
its  business  of  supplying:  city  of  San  Fran- 
cisco with  water,  may.  so  far  as  such  real 
and  personal  property  is  situated  in  an- 
other county,  be  taxed  In  such  other 
county,  but  mere  ownership  of  water  pipe 
in  another  county  does  not  create  franchise 
assessable  in  such  other  county. — Spring 
Valley  W.  W.  vs.  Barber,  99  Cal.  86,  38.  38 
Pac.  Rep.  735.  21  L.  R.  A.  416. 

27.  MISTAKE  IN  NAME  OF  OIIVNBR  OF 
REAL  PROPERTY. — Assessment  made  to 
"Escondldo  Seminary"  instead  of  '*Reg:ents 
of  the  Escondido  Seminary"  Is  not  invalid.-^ 
Escondido  H.  S.  Dist.  vs.  Escondido  Sem., 
180  Cal.  128.  182.  62  Pac.  Rep.  401. 

28.  Assessment  made  to  "Castero"  is  in- 
valid agrainst  owner  whose  name  was 
"Castro." — Emeric  vs.  Alvarado.  90  Cal.  444, 

465,  27  Pac.  Rep.  356.  See  Smith  vs.  Davis, 
30  Cal.  636;  People  vs.  Wnipple,  47  Cal.  591; 
Crawford  vs.  Schmidt,  47  Cal.  617;  X>ake  Co. 
vs.  Sulphur  Bank  Q.  &  M.  Co.,  66  Cal.  7,  4 
Pac.  Rep.  876. 

29.  Assessment  to  "William  Minto  A  Co." 
held  binding:  upon  "William  Minto,"  owner 
of  land,  and  tax-deed  made  under  such  as- 
sessment held  valid. — I^andregran  vs.  Peppln. 
86  Cal.  122,  24  Pac.  Rep.  859;  Escondido  H.  & 
Dlst.  vs.  Escondido  Sem.,  130  Cal.  128,  132, 
62  Pac.  Rep.  401. 

ao.  RUIiE  OF  IDEM  SONANS  DOES  NOT 
APPLY  IN  MAKING  ASSESSMENT,  as  pro- 
visions of  statute  must  be  observed  with 
particularity.  Tax  proceedIng:s  are  in  in- 
vitum.  and  to  be  valid  must  closely  follow 
statute. — Emeric   vs.   Alvarado,   90   CaL   444» 

466,  27  Pac.  Rep.  856. 

SI.     TRUE    NAME    NOT    BSSBNTIAIi    TO 


ASSESSMENT. — Mistake  in  name  of  owner, 
or  supposed  owner,  of  real  property,  does 
not  render  assessment  thereof  invalid,  as 
assessment  is  not  ag:ainst  owner,  but  it 
a«:ainst  property  itself. — ^Klumpke  vs. 
Baker.  181  Cal.  80,  82.  68  Pac  Rep.  187,  176. 

S2.  VOID  ASSESSBfENT,  CERTIFICATE 
AND  DEED. — ^Where  assessment  is  made  to 
"Blue  Ranse  Mining:  Company,"  there  beln^ 
no  pretense  that  "Blue  Rang:e  Mining  Com- 
pany" was  a  corporation,  and  where  prem- 
ises assessed  were  sold  by  tax-collector  and 
no  redemption  being:  made  tax-collector  ex- 
ecuted defendants'  deed  to  premises,  cer- 
tificate of  purchase  and  deed  executed  by 
tax-collector  each  contalningr  statement  that 
property  was  assessed  to  the  "Blue  Range 
Mining:  Company  and  to  all  owners  and 
claimants  known  and  unknown."  held  that 
Judgment  that  defendants  were  owners  of 
property  was  erroneous,  first,  because  as- 
sessment was  void,  property  not  having 
been  assessed  to  owner,  it  appearing:  that 
plaintiff  was  owner  and  in  possession  by  bis 
ag:ent  with  deed  duly  recorded  and  that 
"Blue  Rang:e  Mining:  Company"  was  not  the 
owner,  and  was  not  person  that  could  own. 
and  held  further  that  certificate  and  deed 
were  both  void. — ^Hearst  vs.  Egrglestone.  6S 
Cal.  366.  367.  See  Grotefend  vs.  Ultz.  53  CaL 
666. 

SS.  WHEN  CLAUSE  AS  TO  MISTAKE  TO 
BE  GIVEN  EFFECT. — Clause  in  section 
reading:  '*no  mistake  in  the  name  of  the 
owner  or  supposed  owner  of  real  property 
shall  render  the  assessment  thereof  in- 
valid," can  be  fl:iven  effect  only  when  aa 
attempt  is  made  to  enforce  lien  for  tar- 
Lake  Co.  vs.  Sulphur  Bank  Q.  a  M.  Co..  CC 
Cal.  17,  19.  4  Pac.  Rep.  876. 

S4.  MISTAKE  IN  NAME  OF  OWNER  OF 
PERSONAL  PROPERTY^— Provision  of  code 
that  "no  mistake  in  the  name  of  the  owner. 
or  supposed  owner,  of  real  property,  shall 
render  the  assessment  thereof  invalid.'*  does 
not  apply  to  personal  property. — City  of  San 
Luis  Obispo  vs.  Pettit,  87  Cal.  499,  502,  2( 
Pac.  Rep.  694. 

86.  Personal  property  must  be  assessed 
to  owner,  and  assessment  of  such  property 
to  any  person  other  than  owner  is  abso- 
lutely void. — Lake  Co.  va  Sulphur  Bank  Q. 
&.  M.  Co.,  66  Cal.  17.  21,  4  Pac.  Rep.  876.  See 
Kelsey  vs.  Abbott,  18  Cal.  609;  Smith  vs. 
Davis.  80  Cal.  636;  Blatner  vs.  Davis,  32  Cal 
828:  People  vs.  Whipple.  47  Cal.  591;  Craw- 
ford vs.  Schmidt.  47  Cal.  617,  618. 

Se.  QUANTITY  OF  LAND  EXPRESSED 
IN  ACRES  Is  mere  description,  and  does  not 
control  more  certain  description  by  bound- 
aries, but  must  yield  to  boundaries  where 
descriptions  do  not  ag:ree. — Baldwin  va 
Temple.  101  Cal.  896,  402,  85  Pac.  Rep.  lOOS. 
See  Stanley  vs.  Green,  12  Cal.  148.  164.  165; 
De  Arg:ueno  vs.  Greer,  26  Cal.  632;  Tappen- 
dorfC  vs.  Downing:.  76  Cal.  169,  170,  18  Pac 
Rep.  247. 

87.  ROAD  DISTRICT  —  Descriptiea  •* 
land   most   sbow* — ^Assessment   is  defective 


Tit.  IXy  clu  UI.]        VAJLVE  OF  FBOPBRTY— PLBADIlfG  AlfD  PRACTICE.        <800)        88828 


vhere  road  district  In  which  land  described 
Is  situated  Is  not  shown  on  roll. — Knott  vs. 
Peden.  84  Cal.  299,  303,  24  Pac.  Rep.  160. 

88.  Tax  procecdlass  are  In  in vi turn,  and 
to  be  valid  must  be  in  strict  accordance 
with  statute.  Without  an  assessment  all 
subsequent  proceeding's  are  nullities,  and  in 
makiner  assessment  provision  of  statute 
under  which  it  is  to  be  made  must  be  ob- 
served with  particularity. — ^Lake  Co.  vs. 
Sulphur  Bank  Q.  M.  Co.,  66  Cal.  17,  20,  4 
Pac  Rep.  876.  See  Moss  vs.  Shear,  26  CaL 
88,  46,  85  Am.  Dec.  94;  People  vs.  Mahoney, 
SS  Cal.  286,  288;  Weyse  vs.  Crawford,  85  Cal. 
196,  201,  24  Pac.  Rep.  735;  Weinrelch  vs. 
Hensley.  121  Cal.  647,  659,  64  Pac  Rep.  264. 

89.  TIMB    FOR    MAKING   ASSESS SMBNT. 

— Assessor  is  not  required  to  make  his  as* 
sessment  on  first  Monday  of  March,  for 
assessment  is  required  to  be  made  between 
first  Mondays  of  March  and  July  In  each 
year. — San  Francisco  vs.  Pennie,  98  Cal.  466, 
478.  29  Pac.  Rep.  66. 

40.  VALUE  OF  PROPERTY  is  to  be  fixed 
as  of  first  Monday  of  March,  but  subsequent 
ascertainment  by  assessor  that  such  prop- 
erty was,  on  that  day,  under  control  of  in- 
dividual assessed,  is  within  provisions  of 
statute. — San  Francisco  vs.  Pennie,  93  CaL 
444,  473,  29  Pac.  Rep.  66. 

41.  VALID  ASSESSMENT  18  NECES- 
SARY AS  BASIS  OF  TAX  and  to  validity  of 
all  subsequent  proceed  ingrs. — Ferris  vs. 
Coover.  10  Cal.  689;  People  vs.  Hastlnflrs,  29 
Cal.  449;  Reily  vs.  Lancaster,  39  CaL  864; 
Reeve  vs.  Kennedy,  43  Cal.  643,  644. 

42.  VALUATION  OF  PROPERTY  BY 
ASSESSOR  IS  FINAL,  where  application  is 
not  made  to  board  of  equalization  for  re- 
duction of  valuation,  and  taxpayer  cannot 
question  correctness  of  assessor's  valuation 
In  such  case  in  an  action  brousrht  agralnst 
him  to  recover  tax. — San  Francisco  vs.  Pen- 
nie. 93  Cal.  444,  474,  29  Pac.  Rep.  66. 

43.  VALUE  OF  FRANCHISES«— It  does 
not  rest  with  taxpayer  or  with  courts  to 
determine  value  of  franchise.  Valuation  Is 
to  be  determined  by  assessor,  and,  where 
he  errs  In  his  Judgment,  remedy  Is  by  ap- 
plication to  board  of  equalization. — San  Jose 
Gas  Co.  vs.  January,  57  CaL  614,  616. 
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44.  COMPLAINT — Insulllcleiit  sliowliiv  as 
to  franeklsc.^ — Tax  upon  "franchise  srranted 
by  city  of  Stockton"  to  telegraph  company, 
is  not  invalid  upon  ground  that  such  tax  is 
upon  franchise  granted  by  federal  govern- 
ment, where  there  is  no  averment  in  com- 
plaint of  telegraph  company  that  such  com- 
pany did  not  receive  franchise  from  city  of 
Stockton,  even  though  complaint  averred 
that  company  had  never  received  "any 
franchise  of  any  kind  or  description  from 
the  state  of  California  or  from  the  county 
of  San  Joaquin." — Western  Union  Tel.  Co. 
vs.  County  of  San  Joaquin,  141  Cal.  264,  266, 
74  Pac.  Rep.  856. 

45.  EQUITABLE  DEFENSE  TO  ASSESS- 
HBIfT, — ^While  fact*  of  fraudulent  and  dis- 


criminating assessment  is  available  to  tax- 
payer as  an  equitable  defense  in  action 
brought  to  enforce  collection  of  tax  founded 
upon  assessment  of  that  character,  in  ap- 
pealing to  court  of  equity  for  relief  by  way 
of  injunction  against  such  fraudulent  as- 
sessment, party  must  show,  by  his  com- 
plaint (or  in  his  answer,  where  he  seeks  to 
obtain  relief  by  setting  forth  facts  consti- 
tuting equitable  defense  to  action,  growing 
out  of  such  alleged  fraudulent  assessment), 
that  he  has  paid,  or  tendered,  amount  of 
tax  which  would  have  been  due  from  him 
if  his  property  liad  been  assessed  at  what 
he  concedes  would  have  been  fair  valuation, 
and  he  must,  in  addition,  offer  to  pay  what 
court  shall  find  to  be  equitable  and  Just. — 
County  of  Los  Angeles  vs.  Ballerino.  99  Cal. 
693,  597,  82  Pac.  Rep.  581,  34  Id.  329.  See 
Merrill  vs.  Humphrey,  24  Mich.  170;  Taylor 
vs.  Secor,  92  U.  S.  675,  616,  bk.  23  L.  ed.  663; 
Ocrman  Nat.  Bank  vs.  Kimball,  103  U.  & 
732,  bk.  26  L.  ed.  469;  Huntington  vs.  Palmer^ 
7  Sawy.  C.  C.  356,  8  Fed.  Rep.  449. 

48.  EVIDENCE  AS  TO  EXORBITANT 
VALUATION. — Upon  defense  of  fraudulent 
and  exhorbitant  valuation  by  assessor.  In 
action  brought  by  county  to  recover  de- 
linquent t&xes,  defendant  offered  to  show, 
by  witnesses,  cash  value  of  property,  and 
offered  to  introduce  assessment-roll,  show- 
ing amount  of  assessment  upon  real  prop- 
erty, held  that  where  defendant  had  not 
paid  or  tendered  amount  of  taxes  which  he 
conceded  would  have  been  a  fair  valuation, 
court  did  not  err  in  excluding  such  evidence 
of  discrimination. — County  of  Los  Angeles 
vs.  Ballerino.  99  Cal.  693,  697,  82  Pac.  Rep. 
681,  84  Pac.  Rep.  829. 

47.  EXTRINSIC  EVIDENCE  cannot  be 
resorted  to  for  purpose  of  showing  use  of 
words  "and  others*'  in  description  In  assess- 
ment where  piece  of  property  is  described 
as  being  bounded  "on  the  north  side  by  the 
lands  of  James  Regan  and  others." — People 
vs.  Mahoney,  55  Cal.   286,  289. 

48.  Comparei  Best  vs.  Wohlford,  144  Cal. 
783,  737,  78  Pac.  Rep.  298,  holding  that  rule 
that  parol  evidence  will  be  permitted  to 
help  out  defective  description  or  to  show 
intention,  or  to  resoive  ambiguity  in  its 
terms,  will  not  exclude  evidence  for  pur- 
pose of  applying  description  to  surface  of 
earth  and  of  identifying  property  described 
with  tract  in  controversy. — See  also  Palo- 
mares  vs.  Shaffer,  146  Cal.  630,  636,  80  Pac 
Rep.  931. 

40.  JUDGMENTS  OF  ASSESSOR  NOT 
REVISED  BY  COURTS.— Courts  will  not 
revise  Judgment  of  assessor  and  boards  of 
equalization  as  to  value  of  franchise  of 
corporation. — San  Jose  Gas  Co.  vs.  January, 
57  CaL  614,  616. 

60.  MANDAMUS — ^WIU  not  lie  to  eompcl 
assessmcBt  of  propcrtr  for  purposes  of 
tazatloDy  for  reason  that  this  is  function  of 
executive  department  of  government,  and 
proceeding  contemplated  by  mandamus 
would  transfer  that  function  to  judicial  de- 
partm3nt  of  government. — Clunle  vs.  Siebe» 
lis  OaL  698,  697,  44  Pac  Rep.  1064. 
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§  3629.  STATEMENT  TO  BE  DEMANDED  BY  ASSESSOR,  WHAT  TO 
CONTAIN.  He  must  exact  from  each  person  a  statement,  under  oath,  setting 
forth  specifically  all  the  real  and  personal  property  owned  by  such  person,  or 
in  his  possession,  or  under  his  control,  at  twelve  o'clock  m.  on  the  first  Monday 
in  March.    Such  statement  shall  be  in  writing,  showing  separately : 

1.  All  property  belonging  to,  claimed  by,  or  in  the  possession  or  under  the 
control  or  management  of  such  person. 

2.  All  property  belonging  to,  claimed  by,  or  in  the  possession  or  under  the 
control  or  management  of  any  firm  of  which  such  person  is  a  member. 

3.  All  property  belonging  to,  claimed  by,  or  in  the  possession  or  under  the 
control  or  management  of  any  corporation  of  which  such  person  is  president, 
secretary,  cashier,  or  managing  agent. 

4.  The  county  in  which  such  property  is  situated,  or  in  which  it  is  liahle  to 
taxation,  and  (if  liable  to  taxation  in  the  county  in  which  the  statement  is 
made)  also  the  city,  town,  township,  school  district,  road  district,  or  other 
revenue  districts  in  which  it  is  situated. 

5.  An  exact  description  of  all  lands  in  parcels  or  subdivisions,  not  exceeding 
six  hundred  and  forty  acres  each,  and  the  sections  and  fractional  sections  of 
all  tracts  of  land  containing  more  than  six  hundred  and  forty  acres,  which 
have  been  sectionized  by  the  United  States  government,  improvements  and 
personal  property,  including  all  vessels,  steamers,  and  other  water-craft;  and 
all  taxable  state,  county,  city,  or  other  municipal  or  public  bonds,  and  the 
taxable  bonds  of  any  person,  firm,  or  corporation,  and  deposits  of  money,  gold 
dust,  or  other  valuables,  and  the  names  of  the  persons  with  whom  such  deposits 
are  made,  and  the  places  in  which  they  may  be  found ;  all  mortgages,  deeds  of 
trust,  contracts,  and  other  obligations  by  which  a  debt  is  secured  and  the 
property  in  the  county  affected  thereby. 

6.  All  solvent  credits,  unsecured  by  deed  of  trust,  mortgage,  or  other  lien 
on  real  or  personal  property,  due  or  owing  to  such  person,  or  any  firm  of 
which  he  is  a  member,  or  due  or  owing  to  any  corporation  of  which  he  is  presi- 
dent, secretary,  cashier,  or  managing  agent,  deducting  from  the  sum  total  of 
such  credits  such  debts  only,  unsecured  by  trust  deed,  mortgage,  or  other  lien 
on  real  or  personal  property,  as  may  be  owing  by  such  person,  firm,  or  cor- 
poration, to  bona  fide  residents  of  this  state.  No  debt  shall  be  so  deducted 
unless  the  statement  shows  the  amount  of  such  debt  as  stated  under  oath  in 
aggregate ;  provided,  in  case  of  banks  the  statement  is  not  required  to  show 
the  debt  in  detail,  or  to  whom  it  is  owing ;  but  the  assessor  shall  have  the 
privilege  of  examining  the  books  of  such  banks  to  verify  such  statement 
Whenever  one  member  of  a  firm,  or  one  of  the  proper  officers  of  a  corporation, 
has  made  a  statement  showing  the  property  of  the  firm,  or  corporation, 
another  member  of  the  firm,  or  another  officer,  need  not  include  such  property 
in  the  statement  made  by  him ;  but  his  statement  must  show  the  name  of  the 
person  or  officer  who  made  the  statement  in  which  such  property  is  included. 

History:  Enacted  March  12,  1872;  amended  March  22,  1880,  Code 
Amdts.  1880  (Pol.  pt.),  p.  7;  March  7,  1881,  Stats,  and  Amdts.  1881, 
pp.  58-59. 

I.    In  General.  3.  Assessor  not  bound  by  taxpayer's  ««• 

1.  Applied,  cited,  construed,  referred  to,.  fied  list.  . 

etc.  4.  Assessment  made  after  board  of  eqov 

2.  Arbitrary  assessment.  ization  adjourned— -Effect  of* 
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5.  Assessor  authorized  to  demand  state- 

ment. 

6.  Corporation,  when  estopped  from  ques- 

tioning description. 

7.  Description    in    assessment    presumed 

same  as  in  statement. 

8.  False  statement  of  taxpayer  —  Effect 

of. 
0.  Law  designed  to  aid  assessor. 

10.  Neglect   to   furnish  statement — Entry 

on  assessment-book. 

11.  Penalties  for  failure  to  furnish  state- 

ment. 

12.  "Possession"  as  used  in  this  section. 
13-15.  Property   stored   in   warehouse — Duty 

of  assessor  to  assess. 

16.  Property  discovered  by  assessor  through 

admissions  of  taxpayer. 

17.  Shares  of  stock  and  bonds  pledged  as 

collateral. 
IS.  Shares  of  national  bank  stock. 

19.  Stock  in  corporations — Specifying  num- 

ber of  shares — ^Deductions. 

20.  "Superintendent"  same  as  "managing 

agent." 

21.  Taxpayer  may  rely  upon  invalidity  of 

statute,  when. 

22.  Valuation  of  property — Bepresentations 

as  to. 

23.  Value  of  land  in  condemnation  pro- 

ceedings. 

II.    Practice. 

24.  Evidence  —  Statement,  for  what  pur- 

pose admissible. 

25.  Same  —  Indefiniteness  of  statement- 

Taxpayer  not  permitted  to  object  to. 

26.  Same — Impeaching  witness  by  use  of 

statement. 

27.  Finding  of  fact  as  to  neglect  of  tax- 

payer— ^When  not  disturbed. 

I.     IN  GENERAL. 

1.  APPLIBD,  CTTKDf  COHSTRVBO,  RB- 
FERRBD  TO,  etc.*  In:  Savings  &  L  See.  vs. 
Austin.  46  Cal.  415,  605  (cited);  Miller  vs. 
Heilbron,  68  Cal.  183*  188  (construed); 
Orefia  vs.  Sherman,  61  Cal.  101,  108  (con- 
strued and  applied);  Spring:  Valley  W.  W. 
vs.  Schottler,  62  Cal.  69,  117  (cited  In  con- 
nection with  8  3640  post) ;  San  Francisco 
▼8.  Spring  Valley  W.  W..  63  Cal.  524.  527 
(cited);  San  Francisco  vs.  Lux,  64  Cal.  481, 
^S3,  2  Pac.  Rep.  254  (cited);  Bode  vs.  Holtz, 
85  Cal.  106,  107,  3  Pac.  Rep.  496  (construed); 
People  vs.  Pittsburg  R.  Co.,  67  Cal.  626, 
626,  8  Pac.  Rep.  381  (cited);  Lake  Co.  vs. 
Sulphur  B.  Q.  M.  Co.,  68  Cal.  14,  15,  8  Pac. 
Rep.  593  (construed  and  applied);  County 
of  San  Mateo  vs.  Maloney,  71  Cal.  206,  207, 
12  Pac.  Rep.  68  (construed  with  S  3633 
post);  Cadwalader  vs.  Nash,  78  Cal.  43,  61, 
14  Pac.  Rep.  386  (cited);  Dear  vs.  Varnum, 
SO  Cal.  86,  88,  22  Pac.  Rep.  76  (construed); 
San  Jose  &  A.  R.  Co.  vs.  Mayne,  83  Cal. 
&€6,  570,  23  Pac.  Rep.  522  (construed); 
Weyse  vs.  Crawford,  85  Cal.  196,  200.  201, 
24  Pac.  Rep.  736  (construed  and  applied); 
Security  Sav.  B.  &  T.  Co.  vs.  Hinton,  97 
C:aL  214,  220.  221,  32  Pac.  Rep.  3  (construed); 
(Tlunie  vs.  Slebe,  112  Cal.  693,  596,  697.  44 
Pac.  Rep.  1064  (construed  and  applied); 
Woolridqre   vs.    Boardman,    116    Cal.    74.    78, 


46  Pac.  Rep.  868  (construed  and  applied); 
McHenry  vs.  Downer,  116  Cal.  20,  29,  47 
Pac.  Rep.  779,  45  U  R.  A.  787  (construed 
and  applied);  Sacramento  Bank  vs.  Alcorn, 
121  Cal.  879,  384,  53  Pac.  Rep.  818  (cited 
with  other  sections);  Grade  vs.  Mariposa 
Co.,  182  Cal.  76,  76,  64  Pac.  Rep.  117  (con- 
strued). 

As  to  aascssnieBt  ouide  on  refusal  or  nes^ 
leet  to  fvnitota  statement  not  onbjeet  to  re- 
duction by  board  of  equalisation,  see  post 
8  8633  and  note. 

As  to  deeds  of  trust  referring  to  exlstlns 
property  as  well  as  to  deeds  executed  for 
an  Inunediate  sale  for  benellt  of  creditors, 
etc.,  see  ante  S  3627  note  par.  2. 

As  to  description  of  lands  In  assessment- 
roUy  see  post  9  3660  and  note. 

As  to  riffbt  of  assessor  to  subpeena  tax- 
payer where  he  bellcTcs  taxpayer's  state- 
ment Is  false,  see  post  S  3632  and  note. 

As  to  solvent  credits,  see  ante  S  3617 
subd.  6  and  note. 

2.  ARBITRART  ASSBSSMBNT.  —  It  is 
duty  of  assessor,  where  taxpayer  neglects 
or  refuses  to  furnish  him  with  statement 
of  real  and  personal  property,  as  provided 
by  this  section,  to  enter  an  arbitrary  as- 
sessment against  him. — Grade  vs.  Mariposa 
Co..  182  Cal.  75,  76,  77,  64  Pac.  Rep.  117. 

As  to  arbitrary  assessment,  rlgbt  of 
assessor  to  make,  see  post  8  8638  and  note. 

S.  ASSBSSOR  18  IfOT  BOUND  BT  VBRI- 
FIBD  LIST  Of  property  furnished  by  tax- 
payer, but  It  is  his  duty  to  assess  to  tax- 
payer any  property  that  has,  for  any 
reason,  escaped  assessment. — San  Francisco 
vs.  La  Societe  Francaise,  181  Cal.  612,  614. 
68  Pac.  Rep.  1016.  See  People  vs.  National 
Bank  of  D.  O.  Mills.  123  Cal.  68,  69  Am.  St. 
Rep.  32.  66  Pac.  Rep.  686.  46  Lb  R.  A.  747; 
Savings  A  L.  Soc  vs.  San  Francisco,  131 
Cal.   866,   63   Pac.   Rep.   665. 

4.  ASSBSSMBNT  MADB  AFTBR  BOARD 
OF  B41UALIZATION  HAD  FINALLY  AD- 
JOURNED, and  under  ninth  section  of  act 
of  March  18,  1874  (Stats.  1878-4  p.  477). 
providing  for  assessment  by  assessor.  Is 
arbitrary  and  absolute  without  possibility 
of  equalization  by  board  of  supervisors, 
and,  as  statute  provides  for  assessment  to 
be  made  after  time  within  which  board 
can  act.  It  Is  violative  both  of  constitution 
of  state  and  of  United  States. — People  vs. 
Pittsburg  R.  Co.,  67  Cal.  626,  626.  8  Pac. 
Rep.    381. 

8.  ASSBSSOR  IS  AUTHORIZBD  TO  DB- 
MAND  STATBMBNT  from  owner  of  prop- 
erty containing  list  of  all  property  owned 
by  him  on  first  Monday  of  March,  preceding. 
— Clunie  vs.  Slebe,  112  Cal.  693,  696,  44  Pac. 
Rep.   1064. 

d.  CORPORATION  IS  BSTOPPBD  from 
questioning.  In  action  to  collect  taxes,  suffi- 
ciency of  description  furnished  by  its  super- 
intendent.— Lake  Co.  vs.  Sulphur  B.  Q.  M. 
Co..  68  Cal.  14,  16,  8  Pac.  Rep.  698.  See 
People  vs.  Stockton  &  C.  R.  Co.,  49  Cal.  414, 
420;  San  Francisco  vs.  Flood,  64  Cal.  604, 
2   Pac.   Rep.    264. 

7.     DBSCRIPTION      IN      ASSBSSMBNT  — 


I 
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Presumed  to  be  Identical  trltk  tbmt  eon- 
talned  la  statemeiit  furnished  by  taxpayer 
under  this  section  unless  contrary  is  al- 
leged.— Dear  vs.  Varnum,  80  Cal.  86,  88,  22 
Pac   Rep.   76. 

8.     FALSK  STATEMBNT  OF  TAXPAYBR* 

— Where  taxpayer  makes  statement  as  pro- 
vided in  this  and  succeedingr  section,  no 
matter  how  false  assessor  may  believe  It 
to  be,  he  has  no  power  thereafter  to  make 
an  arbitrary  assessment  on  ground  of  neff- 
leet  or  refusal  to  return  statement. — ^Weyse 
vs.  Crawford,  86  Cal.  196,  200,  24  Fac.  Rep. 
786. 

•.  Ijaw  eompelllBV  taxpayer  to  foralah 
llat  is  designed  to  assist  assessor  in  per- 
formance of  his  duties. — People  vs.  Na- 
tional Bank,  128  Cal.  68,  66,  69  Am.  St.  Rep. 
32,  66  Pac.  Rep.  686,  46  U  R.  A.  747. 

1<K  NBGIiBCT  TO  FURNISH  STATB- 
MBNT. — BBtry  oa  aasemmeat-liook  opposite 
name  of  person  assessed  that  he  had  "neg- 
lected to  return  statement  as  required  by 
§  3629  Political  Code,"  Is  equivalent  of  not- 
ing refusal  on  assessment-book,  and  is 
sufficient  as  an  entry  under  this  section.^ 
Orefia  vs.  Sherman,   61  CaL   101,  108. 

11.  PBNALTIBS  FOB  FAILURB  TO 
FURNISH  STATBMBNT  after  demand  made 
by  assessor  are  limited  to  those  provided  in 
the  statute,  which  are:  First,  under  |  8682, 
liability  of  taxpayer  to  pay  one  hundred 
dollars',  and,  second,  under  |8688,  depriva- 
tion of  right  to  have  reduced  valuation 
placed  upon  his  property  by  assessor  prior 
to  adjournment  of  county  board  of  equali- 
sation.— ^People  vs.  Pittsburg  R.  Co.,  67  CaL 
626,  626,  8  Pac  Rep.  881. 

19.  <<P08SBSSI0N»**  AS  USED  IN  THIS 
SBCTION,  is  one  of  several  forms  of  ex- 
pression here  used  to  convey  same  idea, 
another  of  which  Immediately  follows  and 
is  In  the  words  "or  under  the  control  or 
management  of  such  person."  To  make 
party  liable  to  assessment  his  "possession** 
must  be  one  that  carries  with  it  usual 
marks  and  Indications  of  ownership.  — 
Weyse  vs.  Crawford,  85  CaL  196,  202,  24 
Pac.  Rep.   735. 

18.  PROPERTY  STORED  IN  WARE- 
HOUSE.— ^Duty  of  assessor  as  to  property 
stored  In  warehouse  Is  to  assess  property 
to  owner,  If  he  can  ascertain  who  owner  is; 
otherwise  to  assess  it  to  unknown  owners 
and  in  that  case  to  proceed  at  once  to 
collect  tax  by  seizure  and  sale  In  manner 
provided  by  law. — Weyse  vs.  Crawford,  85 
CaL   196,  203,  24  Pac  Rep.   786. 

14.  Warehousemen  are  required  under 
this  section  to  furnish  assessor  statement 
of  property  in  their  possession  belonging 
to  persons  other  than  themselves. — ^Bode  vs. 
Holtz,   66  CaL  106,  107,  8  Pac.  Rep.   495. 

16.  Where  warehouseman  is  mere  naked 
bailee,  tax  upon  property  in  warehouse 
cannot  be  assessed  to  warehouseman  or 
made  lien  upon  real  property  of  any  other 
person  than  true  owner. — Weyse  vs.  Craw- 
ford, 85  CaL  196,  202,  24  Pac.  Rep.  786. 

le.  PROPERTY  DISCOVERED  BY  AS- 
SESSOR   through    admissions    of    taxpayer. 


though  not  listed  by  taxpayer  in  his  sworn 
statement,  may  be  included  by  assessor  in 
assessment,  without  issuance  of  subpcena, 
provided  in  S  3682  post. — People  vs.  National 
Bank,  128  CaL  63,  68.  69  Am.  St  Rep.  32.  55 
Pac.  Rep.  686.  46  L.  R.  A.  747. 

17.  SHARES  OF  STOCK  AND  BONDS 
PLEDGED  AS  COIiLATERAL,  to  secure  ad- 
vances thereon,  are  assessable  In  name  of 
pledgeor,  and  where  such  pledgeor  Is  execu- 
trlx«  resident  of  this  state,  law  directs 
assessment  to  be  made  xo  her,  thougrh  such 
shares  of  stock  are  held  as  such  collateral 
in  foreign  state,  and  never  came  into  her 
actual  possession. — Stanford  vs.  San  Fran- 
cisco, 131  CaL  84.  89,  63  Pac  Rep.  145. 

18.  SHARES  OF  NATIONAL-BANK 
STOCK  are  assessed  at  their  value  after 
deducting  only  property  actually  assessed 
to  corporation,  that  is  to  say.  Its  real  estate 
and  debts  secured  by  mortgage,  trust- 
deed,    etc.      Assessor   is   not   authorized  to 

^  deduct  debts  owed  by  owner  of  shares  of 
such  stock,  for  reason  that  national-bank 
shares  are  property  and  not  credits  from 
which  under  law  debts  can  be  deducted.^ 
McHenry  vs.  Downer,  116  CaL  20,  29,  4T 
Pac.  Rep.  779,  46  L^  R.  A.  737.  But  see 
ante  S  3609  as  amended  in  1899,  providing 
for  deductions  permitted  by  law  under  this 
section. 

19.  STOCK  IN  CORPORATIONS— SpcH- 
fylBg  Bvmber  of  shares,  etc^ — Under  this 
code,  8  3640  post,  before  repeal  thereof. 
March  7,  1881,  and  passage  of  93608  ante  on 
same  day,  shareholders  in  corporations, 
associations,  and  joint  stock  companies,  in 
statement  provided  for  by  this  section,  were 
required  to  specify  number  of  shares  of 
stock  held  by  them  and  name  of  corporatloa* 
and  were  entitled  to  deduction  provided  for 
in  1 3640  post  upon  producing  to  assessor 
certificate  of  assessment  of  property  of  cor> 
poration,   association,    or  joint   stock  con- 

/  pany. — Spring  Valley   W.   W.   vs.   SchotUer. 
62  CaL  69,  118. 

I      90.     <<SUPERINTENDENT»»  IS  THE  SAKE 

.'as    <niIANAGING    AGENT**    of    corporation. 

.and  he  Is  not  only  authorized  but  required 

'.  upon  demand  to  furnish  assessor  with  list 

of    property    of    company    of    which   he  Is 

superintendent — ^Lake    Co.    vs.    Sulphur  E 

Q.  M.  Co..  68  CaL  14,  16,  8  Pac  Rep.  593. 

SI.  TAXPAYER  MAY  RELY  VPOlf  IS- 
TAIilDITY  OP  STATUTE  providing  for  as- 
sessment by  assessor  which  is  arbitrary, 
absolute,  and  unconstitutional,  even  though 
he  falls  to  furnish  assessor  with  list  of 
taxable  property  as  provided  under  this 
section. — ^People  vs.  Pittsburg  R.  Co.,  17 
CaL  626,  626,  8  Pac  Rep.  881. 

92.  VALUATION  OF  PROPESiTT— Bc»- 
reseniatloBs  as  to. — Where  owner  has  fur- 
nished assessor  full  and  correct  statement 
of  several  items  of  his  property,  and  ex- 
hibited property  itself,  it  cannot  be  held 
that  even  if  owner  has  wilfully  misrepre- 
sented to  assessor  value  of  his  propert]r> 
4 he  is  at  fault,  as  assessor  is  himself  rC' 
quired  to  ascertain  and  determine  value. 
and  for  that  purpose  eaa  make  such  inqoirf 
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or  receive  such  information  as  he  desires.— > 
Olunle  vs.  Siebe,  112  Cal.  693,  697»  44  Pao. 
Rep.    1064. 

23.  VALUB  or  LAND  IN  CONDBMNA^ 
TION  PROCBBDINGS  cannot  be  shown  by 
assessment  of  property  for  taxation,  which 
is  for  another  purpose  and  not  at  instance 
of  either  party,  and  not  usually  at  market 
▼alue  of  property,  and  statements  as  to 
▼alue  for  purposes  of  assessingr.  are  inad- 
missible as  evidence  of  value  in  such  con- 
demnation proceedings,  and,  especially  Is 
this  true  where  value  is  fixed  in  statement 
by  owner  of  property,  there  beinsr  nothing 
in  code  requiringr  owner  to  fix  value  there- 
on.— San  Jose  &  A.  R.  Co.  vs.  Mayne^  88 
Cal.   666,  670,   28  Pac.  Rep.   622. 

n.     PRACTICE. 
BVIBBNCE  —  Statememty     for     what 


admUwIble. — Statement  furnished 
assessor  under  this  section  subscribed  by 
taxpayer  and  sworn  to  by  him,  beinsr  a  list 
ostensibly  accurate  of  property  owned  by 
firm  at  time  it  was  made,  is  admissible  to 
show  what  taxable  property  was  then 
claimed  by  firm  in  controversy  where  that 
^question    is    material, — not    as    conclusive 


evidence,  but  as  any  other  declaration  on 
subject. — Woolrldgre  vs.  Boardman,  116  Cal. 
74,   78,   46   Pac.   Rep.   868. 

as.  INDBFINITBNESS  OF  STATBMBNT 
—Taxpayer    not    permitted    to    object    to. — 

Description  furnished  by  taxpayer  and 
adopted  by  assessor  cannot  be  objected  to 
later  by  taxpayer  upon  erround  of  in- 
definiteness. — Dear  vs.  Varnum,  80  Cal.  86, 
88,  22  Faa  Rep.  76. 

M.  IMPBACHING  WITNBSS  BY  USB  OF 
STATBBIBNT. — Statement  of  owner,  verified 
and  flxinfiT  or  suffffestingr  value  which  was 
placed  on  property,  although  taxpayer's 
duty  to  fix  value  Is  admissible  as  declara- 
tion of  taxpayer  on  subject  of  value  in 
action  where  that  question  is  raised,  same 
as  any  other  declaration  on  subject. — Wool- 
rldsre  vs.  Boardman,  116  Cal.  74,  78,  46  Pac. 
Rep.   868. 

27.  Flndtev  of  fact  as  to  negrlect  of  tax- 
payer to  furnish  statement  to  assessor,  will 
not  be  disturbed  where  evidence  is  con- 
flicting, and  Justifies  finding  that  taxpayer 
neglected  to  furnish  statement. — Grade  vs. 
Mariposa  Co.,  132  Cal.  76,  76,  64  Pac.  Rep. 
117. 


§3630.  SXTPEKVIS0R8  TO  FURNISH  BLANK  FORMS  OF  STATE- 
HENT,  AND  AFFIDAVIT  THEREFOR.  The  board  of  supervisors  must  fur- 
nish the  assessor  with  blank  forms,  as  prescribed  by  the  state  board  of  equali- 
zation, of  the  statements  provided  for  in  the  preceding  sections  affixing  thereto 
an  affidavit,  which  must  be  substantially  as  follows : 

**I, ,  do  swear  that  I  am  a  resident  of  the  county  of  (naming  it) ; 

that  the  above  list  contains  a  full  and  correct  statement  of  all  property  sub- 
ject to  taxation  which  I,  or  any  firm  of  which  I  am  a  member,  or  any  cor- 
poration, association,  or  company  of  which  I  am  president,  cashier,  secretary, 
or  managing  agent,  owned,  claimed,  possessed,  or  controlled,  at  twelve  o'clock 
m.,  on  the  first  Monday  in  March  last,  and  which  is  not  already  assessed  this 
year ;  and  that  I  have  not,  in  any  manner  whatsoever,  transferred  or  disposed 
of  any  property,  or  placed  any  property  out  of  said  county  or  my  possession 
for  the  purpose  of  avoiding  any  assessment  upon  the  same,  or  of  making  this 
statement;  and  that  the  debts  therein  stated  as  owing  by  me  are  owing  to  bona 
fide  residents  of  this  state,  or  to  firms  or  corporations  doing  business  in  this 
state.  *' 

The  affidavit  to  the  statement  on  behalf  of  a  firm  or  corporation  must  state 
the  principal  place  of  business  of  the  firm  or  corporation,  and  in  other  respects 
must  conform  substantially  to  the  preceding  form. 

History:  Enacted  March  12,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  pp.  143-144;  March  22,  1880,  Code  Amdts.  1880  (Pol.  pt.), 
pp.  8-9;    March  28,  1895,  Stats,  and  Amdts.  1895,  p.  312. 

Applied,     cited,     conatraed,     referred     to,  Cal.    196,    200,    24   Pao.    Rep.    735    (construed 

etc..  In:  Lake  Co.  vs.  Sulphur  B.  Q.  M.  Co.,  with  {  3629  ante). 

^8   Cal.    14.   15,    8   Pac.   Rep.    593    (construed  Am  to  atatement  required  to  be  fnmlnhed 

with   13629  ante);   Weyse  vs.   Crawford,  89  to  aasessor,  see  ante  18629  and  note. 

§3631.  STATEMENT  TO  BE  FILLED  OUT  AND  RETXTRNED  TO 
ASSESSOB.    The  assessor  may  fill  ont  the  statement  at  the  time  he  presents 
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it,  or  he  may  deliver  it  to  the  person  and  require  him,  within  an  appointed 
time,  to  return  the  same  to  him,  properly  filled  out. 

History:     Enacted  March  12,  1872. 
Am  to  ■tatcmeiit  reqvlred  to  bo  foratokcd  to  wMcasor,  aee  ante  S  3629  and  notii 


§  3632.  POWERS  AND  DX7TIE8  OF  ASSESSORS.  Every  assessor  shaU 
have  power : 

1.  To  require  any  person  found  within  such  assessor's  respective  eouBty  to 
make  and  subscribe  an  affidavit,  giving  his  name,  place  of  residence  or  place 
of  business  and  whether  he  is  the  owner  of  any  taxable  property ; 

2.  [May  subpcBna  witaeBses.]  To  subpoena  and  examine  any  person  in  rela- 
tion to  any  statement  furnished  him,  or  which  discloses  property  which  is 
assessable  in  his  respective  county  that  may  be  stored  with,  in  possession  of, 
or  controlled  by  such  person.  And  he  may  exercise  this  power  in  any  county 
where  the  persons  whom  he  desires  to  examine  may  be  found,  but  shall  have 
no  power  to  require  such  persons  to  appear  before  him  in  any  other  county 
than  that  in  which  the  subpoena  is  served  upon  them. 

[Penalty  for  refusal  to  obey  aasessor's  subpoena.]  Every  person  who  shall 
refuse  to  furnish  the  statement  hereinbefore  required  in  this  chapter,  or  to 
make  and  subscribe  such  affidavit  respecting  his  name  and  place  of  residence, 
or  to  appear  and  testify  when  requested  to  do  so  by  the  assessor,  as  above 
provided,  shall,  for  each  and  every  refusal,  and  as  often  as  the  same  i& 
repeated,  forfeit  to  the  people  of  the  state  the  sum  of  one  hundred  dollars,  in 
gold  coin  of  the  United  States,  to  be  recovered  by  action  brought  in  their 
name  by  the  respective  assessor  in  any  police  or  justice's  court.  In  case  such 
affidavit  shall  show  the  residence  of  the  person  making  the  same  to  be  in  any 
county  other  than  that  in  which  it  is  taken,  or  the  statement  shall  disclose 
property  in  any  county  other  than  that  in  which  it  is  made,  the  assessor  shall. 
in  the  respective  case,  file  the  affidavit  or  statement  in  his  office,  and  transmit 
a  copy  of  the  same,  certified  by  him,  to  the  assessor  of  the  county  in  which 
such  residence  or  property  is  therein  shown  to  be.  One  half  of  all  monevs 
recovered  by  any  assessor  under  the  provisions  of  this  section  must  by  him 
be  paid  into  the  treasury  of  his  county,  and  the  other  half  may  be  retained 
by  the  assessor  for  his  own  use. 

History:  Enacted  March  12,  1872;  amended  March  24,  1874,  Code 
Amdta.  1873-4^  p.  144;  March  23,  1901,  Stats,  and  Amdts.  1900-1,  pp.  647- 
648. 

1.  Applied,  cited,  construed,  referred  to.  2.    assbssbibbtt    of   propbrtt  hot 

2-4.  Assessment  of  property  not  returned  in  RBSTURPTED     in    STATESMEIVT.  —  Assessor 

statement — Duty  of  assessor.  has  power  to  assess  other  taxable  property 

5.  Examination  of  taxpayer — ^Purpose  of.  belonsrinff  to  same  owner,   and  which  was 

6.  False  statement  of  taxpayer — SubpcBnap  not  returned  In   verified  list  of  taxpayer's 

ing  party  making  statement.  property,   without   havlnsr  first   Issued  sub- 

7.  Summary  examination  of  taxpayer.  poena,  or  having  first  held  examination  ts 

8.  Supplemental  assesswent.  authorized     by     this     sect  Ion  .—People    vs. 
1.     APPLIED,  CITBD,  CONSTRUED,  RE-  National  Bank   of  D.   O,   Mills,   123  Cal.  53. 

FERRED  TO,  etc.,  In:  "Weyse  vs.  Crawford,  56,  69  Am.  St.  Rep.  32,  55  Pac  Rep.  685,  45 
85  Cal.  196,  201,  24  Pac.  Rep.  735  (cited);  L.  R.  A.  747.  See  Savings  &  Loan  Soc.  ts. 
People  vs.  National  Bank  of  D.  O.  Mills,  San  Francisco,  131  Cal.  356,  63  Pac.  Rep. 
123  Cal.  53,  56,  69  Am.  St.  Rep.  82,  55  Pac.  665;  San  Francisco  vs.  La  Soclete  Franchise. 
Rep.  685,  45  I*  R.  A,  747  (construed):  Kern  181  Cal.  612,  68  Pac.  Rep.  1016:  Kern  Valler 
Valley  W.  Co.  vs.  County  of  Kern.  137  CaL  W.  Co.  vs.  County  of  Kern.  137  Cal.  511.51:, 
611.  613,  70  Pac.  Rep.  476  (cited  with  other  70  Pac.  Rep.  476.  111.  Felsenthal  va  John- 
sections),  son,  104  111.  21;  Wabash,  St  U  &  P.  R.  Ca 
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VS.    Johnson,   108   IlL   1;    Morris   vs.   Jones, 
160     IIL    642.    37    N.    E.    Rep.    928.      MImu 
Thompson  vs.  Tlnkcorn,  16  Minn.  296.    Nor* 
State  vs.  Kruttschnltt,  4  Nev.  178. 

S.  DUTY  OF  ASSBSSOIU— It  Is  duty  of 
assessor  to  assess  all  property  for  current 
fiscal  '  year,  and  this  duty  continues  so 
lonsr  as  assessment-books  of  such  current 
year  are  under  his  control,  but  whenever 
he  discovers  property  that  has,  up  to  that 
time,  escaped  assessment,  he  should  list 
and  assess  it  to  owner  In  manner  provided 
In  code. — San  Francisco  vs.  La  Sodete  Fran- 
calse,  181  CaL  612,  614,  68  Fac  Rep. 
1016. 

4.  General  duty  of  assessor  Is  to  list 
all  taxable  property  in  his  county  or  dls- 
trict.*-People  vs.  National  Bank  of  D.  O. 
Kills.  123  Cal.  63,  66,  69  Am.  St.  Rep.  82, 
66  Pac.  Rep.  686,  46  U  R.  A.  747. 

8.     KXAMIHATIOIV     OF     TAXPAYER     is 

but  an  aid  to  assessor  to  enable  him  to 
perform  duty  enjoined  upon  him,  and  which, 
upon  making  his  return,  he  is  compelled 
to  state,  under  oath,  that  he  has  done.-^ 
People  vs.  National  Bank  of  D.  O.  Mills,  128 
Cal.  63.  68,  69  Am.  St  Rep.  82,  66  Paa  Rep. 
€86,    46  U   R.  A.   747. 

e.     FAIiSB  STATBMBUrr  OF  TAXPAYER. 

— If  assessor  believes   statement  furnished 


by  taxpayer  under  ||  8629,  8630  ante  is 
false  he  has  ri^ht  under  this  section  to 
subpoena  party  making:  statement,  or  any 
other  person  whom  he  may  suppose  to 
have  knowledsre  upon  subject,  and  examine 
him  or  them  on  oath  as  witnesses  are  ex- 
amined touching:  any  property  which  is 
assessable  in  his  county  (dictum). — Weyse 
vs.  Crawford,  86  CaL  196,  200,  24  Pac.  Rep. 
736. 

r.  SUMMARY  BXAMINATIOBT  OF  TAX- 
PAYBR.^ — In  absence  of  statement  or  in- 
sufficient description  of  real  property 
assessor  may  cite  taxpayer  to  appear  in 
superior  court  for  examination  under  pro- 
visions of  1 3684  post,  where  a  summary 
hearinsT  is  gruaranteed  to  him,  and  all 
proceedingrs  had  at  expense  of  taxpayer 
necessary  to  secure  reQulsIte  Information 
for  making:  proper  assessment  (dictum). — 
Weyse  vs.  Crawford,  85  Cal.  196,  200,  24 
Pac.  Rep.  736. 

8.  SUPPLBMBNTAL  ASSBSSMBBrT.—The 
power  of  assessor  to  make  supplemental 
assessment,  embracing:  newly  discovered 
property,  cannot  be  limited,  or  In  any  way 
affected,  by  previous  assessment,  based  on 
verified  list  made  by  taxpayer. — San  Fran- 
cisco vs.  La  Sodete  Francalse,  131  Cal.  612, 
614,  63  Pac.  Rep.   1016. 


§3633.  NEGLECTING  OB  REFUSING  TO  GIVE  STATEMENT  TO 
ASSESSOR;  ESTIMATE  OF  VALXTK  If  any  person,  after  demand  made  by 
the  assessor,  neglects  or  refuses  to  give,  under  oath,  the  statement  herein  pro- 
vided for,  or  to  comply  with  the  other  requirements  of  this  title,  the  assessor 
must  note  the  refusal  on  the  assessment-book,  opposite  the  name  of  such  per- 
son, and  must  make  an  estimate  of  the  value  of  such  property  of  such  person, 
and  the  assessor  must  transmit  on  or  before  the  first  day  of  July  of  each  year 
to  the  board  of  supervisors  a  verified  report  in  writing,  separate  from  the 
assessment-roll,  containing  a  complete  list  of  all  persons  who  refuse  or  neglect 
to  furnish  a  statement  of  their  property  as  herein  provided  for,  or  to  comply 
with  the  requirements  of  this  title,  the  amount  of  the  assessment  upon  the 
property  of  such  persons,  with  a  statement  of  the  particular  facts,  if  any,  upon 
which  the  assessment  has  been  made,  and  the  valuation  of  the  property  so 
assessed  ascertained. 

[Duty  of  board  of  supervisors.]  The  board  of  supervisors  must  investigate 
and  inquire  into  all  assessments  and  values  so  fixed  by  the  assessor,  as  pre- 
scribed by  this  section,  and  for  that  purpose  must  require  each  taxpayer 
affected  by  such  assessment  and  valuation  to  make  a  statement  under  oath, 
within  ten  days  from  making  an  order  requiring  such  statement,  setting  forth 
specifically,  all  the  property  owned  or  controlled,  or  in  the  possession  of  such 
taxpayer  on  the  first  Monday  of  March.  If  any  taxpayer,  after  demand  made 
by  the  board  of  supervisors,  shall  neglect  or  refuse  to  make  and  deliver  to  the 
said  board  of  supervisors  the  statement,  duly  verified,  herein  provided  for,  or 
to  comply  with  the  other  requirements  of  this  title,  the  said  board  of  super- 
visors, sitting  as  a  county  board  of  equalization,  must  increase  such  assessment 
and  valuation  to  such  an  amount  as  the  said  board  shall  deem  just;  but  the 
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value  fixed  by  the  assessor  must  not,  in  any  case,  be  reduced  by  the  board  of 
supervisors. 

History:     Enacted  March  12,  1872,  founded  npon  §  13  Act  May  17,  1861, 
Stats.  1861,  p.  422;   amended  March  4,  1897,  Stats,  and  Amdts.  1897,  p.  64. 


1,  Applied,  cited,  construed^  referred  to. 
2-4.  Arbitrary  assessment — Not  revisable  by 
board  of  equalization. 

5.  Constitutionality  of  section. 

6.  Injunction — ^Will  not  lie  to  prevent  as- 

sessor from  making  estimate. 

7.  Befusal  to  give  statement,  effect  of. 

8.  Tax  upon  void  arbitrary  assessment. 

9.  Warehouseman  failing  to  furnish  stat^ 

ment — Duty  of  assessor. 

1.  APPLIED,  CITBD,  COBTSTRUBD,  RB- 
FERRED  TO,  etc.,  In:  Orefia  vs.  Sherman,  61 
Cal.  101,  103  (construed);  Bode  vs.  Holtz, 
66  Cal.  106,  107,  8  Pac.  Rep.  495  (construed); 
People  vs.  Pittsburgr  R.  Co.,  67  Cal.  625, 
626,  8  Pac.  Rep.  381  (construed  with  ante 
8  8629) ;  County  of  San  Mateo  vs.  Maloney, 
71  Cal.  205,  207,  12  Pac.  Rep.  58  (construed 
and  applied);  Modoc  County  vs.  Churchill, 
76  Cal.  172,  174,  16  Pac.  Rep.  771  (con- 
strued and  applied);  San  Jose  &  A.  R.  Co. 
vs.  Mayne,  88  Cal.  566,  670,  23  Pac.  Rep. 
522  (cited  in  connection  with  ante  (3629): 
People  vs.  National  Bank  of  D.  O.  Mills,  123 
Cal.  68,  66,  69  Am.  St.  Rep.  82,  65  Pac.  Rep. 
686,  45  L.  R  A.  747  (cited);  Savlngrs  A  L. 
Soc.  vs.  San  Francisco,  131  Cal.  356,  869, 
63  Pac.  Rep.  665   (construed). 

As  to  valiiatloB  placed  on  property  liy 
asBOMior  under  this  section  as  penalty  for 
fnllaro  to  furnish  taxpayer  statement,  see 
ante  9  8629  and  note  par.  11. 

2.  ARBITRARY  ASSBSSMBlfT* — Assessor 
Is  not  required  to  accept  statement  of  tax- 
payer as  true,  and  he  may,  without  sub- 
pcenain?  and  examining:  taxpayer,  who  has 
furnished  assessor  with  statement,  Include 
other  property  belongrins  to  taxpayer  In 
assessment,  and  such  assessment  la  not 
resrarded  as  arbitrary  under  this  section. 
It  Is  an  assessment  under  general  powers 
given  assessor,  and  under  duties  Imposed 
upon  him  by  law. — Savlngrs  &  L.  Soc.  vs. 
San  Francisco,  181  Cal.  856,  859,  68  Pao. 
Rep.   666. 

3.  Assessment  made  by  assessor  under 
this  section  Is  not  subject  to  be  reduced 
by  board   of   equalization. — County   of  San 


Mateo  vs.  Maloney,  71  Cal.  205,  207,  12  Pac 
Rep.   63. 

4.  Assessment  which  shall  not  be  revis- 
able by  board  of  equalization  cannot  b^^ 
made  by  assessor  unless  taxpayer  has  re- 
fused to  make  out  his  list  under  oath  or 
has  refused  to  comply  with  some  other 
requirement  of  law. — Weyse  vs.  Crawford. 
86  Cal.  196,  200,  24  Pac.  Rep.  735.  See  Peo- 
ple TS.  National  Bank  of  D.  O.  Mills,  123 
Cal.  63,  68,  69  Am.  St  Rep.  32,  55  Pac.  Repi 
685,  46  I*  R.  A,  747;  Rosasco  vs.  County  of 
Tuolumne,  143  Cal.  480,  436,  77  Pac  Rep. 
148. 

6.  CONSTirunONAIilTY    OF    SBCTIOM. 

— There  Is  no  inconsistency  between  this 
section  of  code  and  art.  XIII  (  8  of  consti- 
tution.— Orefia  vs.  Sherman,  61  CaL  101,103. 

e.    INJUNCTION    "wujI^    not   lie  to 

PRBTVEBrr  ASSESSOR  FROM  MAKCTG 
BSTIMATB  of  value  of  property  in  pos* 
session  of  warehousemen  upon  refusal  of 
warehousemen  to  disclose  names  of  owners 
and  description  of  such  property,  or  to 
prevent  assessment  to  such  warehousemen. 
— Bode  vs.  Holts,  66  CaL  106,  107,  8  Pao 
Rep.   496. 

7.  REFUSAL     TO      OIVB      STATEMEIET 

under  oath  of  assessable  property  after 
demand  by  assessor,  precludes  person  as' 
sessed  from  having:  valuations  placed  od 
his  property  by  assessor  reduced  by  conntr 
board  of  equalization. — Modoc  Co.  ts. 
Churchill,  76  Cal.  172,  174,  16  Pac  Rep.  771. 

8.  TAX  LEVIED  AND  IMPOSED  UPON 
VOID  ARBITRARY  ASSESSMENT  cannot 
become  lien  upon  real  or  any  property  of 
taxpayer. — ^Weyse  vs.  Crawford,  85  CaL  IH 
199,  /iA  Pac  Rep.   736. 

0.  IVAREHOITSEMEN'S  FAILI^TG  TO 
FURNISH  ASSESSOR  ^ITITH  NAMES  OF 
O'WNERS  and  description  of  property  io 
their  possession  authorizes  and  requires 
assessor  to  note  such  refusal  on  assess- 
ment-book and  to  make  an  estimate  of 
value  of  such  property. — Bode  vs.  Holts.  «S 
Cal.  106,  107,  8  Pac  Rep.  495. 


§  3634.    ASSESSOR,  HOW  TO  OBTAIN  DESORIPTION  OF  PBOPEBTY. 

When  the  assessor  has  not  received  from  the  owner  of  a  tract  of  land  the  stat^ 
ment  required  by  section  three  thousand  six  hundred  and  twenty-nine,  or  when 
such  statement  does  not  suflBciently  describe  a  tract  of  land  to  enable  the 
assessor  to  assess  the  same  as  required  by  law,  and  the  owner  or  his  agent,  or 
in  case  they  cannot  be  found  or  are  unknown,  the  person  in  possession  thereof, 
neglects  for  ten  days  after  demand  by  the  assessor  to  furnish  said  assessor 
with  such  description,  the  assessor  shall  cite  such  owner,  or  agent,  or  person 
in  possession,  to  appear  before  the  superior  court  of  the  county  wherein  snch 
land  is  situated,  within  five  days  after  service  of  such  citation, 

[Duties  of  superior  court.]    And  the  said  superior  court  shall,  upon  the  day 
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named  in  such  citation,  to  the  exclusion  of  all  other  business,  proceed  to  hear 
the  return  and  answer  of  the  said  owner,  or  agent,  or  person  in  possession,  to 
the  said  citation ;  and  if  the  court  shall  find  that  the  land  has  not  been  surveyed 
or  divided  into  subdivisions  of  six  hundred  and  forty  acres,  or  less,  so  that 
each  part  or  parcel  may  be  described  by  metes  and  bounds,  then  the  court  shall, 
by  order  duly  entered  in  open  court,  direct  the  county  surveyor  to  make  a 
survey,  and  define  the  boundaries  and  location  of  said  land  by  parcels  or 
subdivisions  not  exceeding  six  hundred  and  forty  acres  each,  and  deliver  the 
same  to  the  county  assessor. 

[Expense  of  survey  a  lien  upon  the  lajid.]  The  expense  of  making  such  sur- 
vey and  description  by  the  county  surveyor  shall  be  a  lien  upon  the  land,  and 
shall,  when  approved  by  the  said  superior  court,  be  certified  by  said  court  to 
the  tax-collector  of  the  county  where  the  land  is  situated,  and  be  added  to  the 
taxes  upon  said  land,  and  be  collected  as  other  taxes  are  collected. 

History:     Enacted   March   12,   1872;    amended   March   22,   1880,   Code 
Amdts.  1880  (Pol.  pt),  p.  9. 

1.  Applied,  cited,  construed,  referred  to.  Aa  to  poaaessorr  Iniercst  In  lands  rabject 

2.  Assessment  oi  possessory  right  in  mining      to    aflsessmeBt,    see    generally,    ante    18607 

land.  and  note. 

1.      APPLIED,  CITBD,  CONSTRUED,  RE-  2.     ASSESSMENT          OF         POSSESSORY 

FBRRED  TO,  etc.,  in:  Cadwalader  vs.  Nash,  RIGHT  IN  MINING  LAND  located  and  oc- 

78    Cal.    43,    61,    14    Pac.    Rep.    386    (cited);  cupied    under    laws    of    United    States,    Is 

Weyse    vs.    Crawford,    86    Cal.    196,    200,    24  properly  made  as  of  real  estate,  and  espe- 

Pac.     Rep.     736     (cited    with    ante    $3632);  cially     where     made     in     accordance     with 

Kern    Valley   W.   Co.    vs.    County   of   Kern,  statement  furnished  on  demand  of  assessor 

187    Cal.    511,    618,   70   Pac.   Rep.   476    (cited  in    accordance   with   this    section. — Bakers- 

wlth    other   sections);   Bakersfield    &    F.    O.  field  &  F.  O.  Co.  vs.  Kern  Co.,  144  CaL  148, 

Co.   vs.  Kern  Co..   144  Cal.  148,  164,  77  Pao.  164,  77  Paa  Rep.  898. 
Rep.   898   (construed). 

§3635.  ASSESSMENT  OF  TJNKNOWN  OB  ABSENT  OWNEBS  OF 
PBOPEBTY.  If  the  owner  or  claimant  of  any  property,  not  listed  by  another 
person,  is  absent  or  unknown,  the  assessor  must  make  an  estimate  of  the  value 
of  such  property. 

History:     Enacted  March   12,   1872. 

Applied,    elted,     comitraed*     referred    tOy  other    aeetloiui,    see    post    1 8686    and    note 

etc.,    in:    Grotefend    vs.    Ultz,    63    Cal.    666  par.   8. 

(construed    with    other    sections).  As  to  asocsament  to  vaknovoi  or  abseBt 

As   to  dntT   of  aaseaaor,  vnder  this   and  owMera,  see  post  S  8686  and  note. 


§  3636.    SAME.    IN  WHOSE  NAME  PBOPEBTY  TO  BE  ASSESSED.    If 

the  name  of  the  absent  owner  is  known  to  the  assessor,  or  if  it  appears  of 

record  in  the  office  of  the  county  recorder  where  the  property  is  situated,  the 

property  must  be  assessed  to  such  name.    If  unknown  to  the  assessor,  and  if 

it  does  not  appear  of  record  as  aforesaid,  the  property  must  be  assessed  to 

unknown  owners. 

History:     Enacted  March  12,  1872;   amended  March  14,  1891,  Stats,  and 
Amdts.  1891,  p.  107. 

L    In  General.  6.  Assessment    of   personal    property    to 

1.  Applied,  cited,  eonstmed,  referred  to,  person  other  than  owner,  void. 

2.  Assessment  to  unknown  owners— Au-  7.  "Business   situs" — ^Local   agent   repre- 

thorized  by  section.  senting  foreign  owner. 

8.  Assessment   to    owner  —  Duty    of   a»-  8.  Construction — Effect  of  words  of  stat- 
sesBor.  ute. 

4.  Assessor  to  be  goTemed  by  statute.  9.  Duty  of  assessor  under  this  and  pre- 

5.  Assessment   to  unknown   owners,   ete^  ceding  section. 

when  Toid.  10.  Lands  assessed  to  husband  of  owner. 


I 
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11, 12.  Mistake  as  to  fact  of  ownership — Ef- 
fect of. 

13.  Ownership  in  land  inferred  from  pay- 

ment of  taxes. 

14.  Presumption  that  person  named  in  as- 

sessment is  known. 

15.  Bailroad  bonds  owned  hj  trustees— 

Ditferent  residences  of  owners. 

II.    Practice. 

16.  Action   to   recoTer  taxes — Mistake  in 

name  of  owner  not  defense. 

17.  Evidence — ^Becitals  in  deed. 

18.  Judgment  of  assessor  as  to  name  of 

owner,  effect  of. 

L     IN  GENBRALu 

1.  APPLIED,  GITBD,  COBTSTRUBD,  RB- 
FERRED  TO,  etc..  In:  Grotefend  vs.  TTIta, 
68  Cal.  666  (construed  with  other  sections); 
Hearst  vs.  Egrerlestone,  65  C&l.  S66,  S67 
(construed  and  applied);  Brady  vs.  Dow- 
den,  59  Cal.  61  (construed  and  applied); 
E merle  vs.  Alvarado,  64  Cal.  529,  606.  2  Fac. 
Hep.  418  (cited  with  other  sections);  Lake 
Co.  ys.  Sulphur  B.  Q.  M.  Co.,  66  Cal.  17,  21, 
.4  Pac.  Rep.  876  (construed);  Hewes  vs. 
McLellan,  80  Cal.  898,  895,  22  Pac.  Rep.  287 
(construed);  Houser  &  H.  M.  Co.  vs.  Har- 
irrove  (Cal.  Feb.  8,  1900),  59  Pac.  Rep.  947, 
949  (construed  with  ante  9  8628);  Klumpke 
vs.  Baker,  131  Cal.  80,  88,  63  Pac.  Rep.  187, 
676    (construed). 

9.     ASSESSMENT    TO    TTITKNOlVIf    OTTIV- 

ERS  Is  expressly  authorized  by  this  section. 
— Klumpke  vs.  Baker,  131  Cal.  80.  88,  68 
Pac.   Rep.   137,   676. 

8.  ASSESSMENT  TO  OWNER— Duty  of 
tkmueuuov, — Assessors  should  assess  all  prop- 
erty to  owner  when  known. — Kern  Valley 
W.  Co.  vs.  County  of  Kern,  137  Cal.  611, 
514.    70    Pac.    Rep.    476. 

4.     ASSESSOR    TO    BE    GOVERNED     BT 

STATUTE. — A5;sessor  should  look  to  stat- 
ute for  directions  as  to  his  duty  In  assess- 
ing: property  and  should  assess  either  to 
owner  or  to  person  In  possession,  or  If 
owner  Is  unknown,  to  "persons  unknown," 
but  assessment  should  not  be  made  both  to 
some  person,  real  or  mythical,  "and  to  all 
owners  and  claimants  known  and  un- 
known."— ^Hearst  vs.  Egr^lestone,  55  Cal.  365, 
367.  See  Kelsey  vs.  Abbott,  13  Cal.  609, 
617;  Smith  vs.  Davis,  80  Cal.  536,  538;  Blat- 
ner  vs.  Davis,  32  Cal.  328,  330,  331;  Grote- 
fend  vs.  Ultz.  53  Cal.  666. 

B.  ASSESSMENT  TO  •OTNKNO'WN  OTTN- 
ERSf  and  to  all  owners  and  c1«»lmnTits 
known  and  unknown."  makes  deed  showing 
such  recital  void,  as.  If  name  of  owner 
was  known,  property  should  have  been  as- 
sessed to  him;  if  not  known,  it  should  have 
been  assessed  to  unknown  owners. — ^Brady 
vs.  Dowden,  59  Cal.  61.  See  Emerlc  vs. 
Alvarado,  64  Cal.   529,  605,  2  Pac.  Rep.   418. 

6.  AsaesMinent    of    pemonal    property    to 

named  person  other  than  owner  Is  abso« 
lutely  void. — Lake  Co.  vs.  Sulphur  B.  Q.  M. 
Co.,  66  Cal.  17,  21,  4  Pac.  Rep.  876. 

7.  ^BUSINESS  SITUS"  —  liOcal  asent 
represcntloK  forelsn  ovmer. — Where  owner 


Is  not  resident  of  state  In  which  credits  are 
situated,  and  credits  are  in  possession  and 
control  of  local  agrent,  who  holds  them  for 
purpose  of  transacting:  permanent  business 
and  of  Ig vesting:  and  reinvesting  proceeds 
from  principal  and  interest  In  such  manner 
that  property  or  credits  come  in  competi- 
tion with  capital  of  citizens  of  state  in  which 
a^ent  resides,  credits  have  situs  for  pur- 
poses of  taxation  }n  place  of  residence  of 
local  ag:ent  (dictum). — ^Biackay  v&  San 
Francisco,  128  Cal.  678.  687,  61  Pac  Rep. 
882.  See  New  Orleans  va.  Stempel,  17S  T7. 
8.  809,  818,  bk.  44  L^  ed.  174,  20  Sup.  Ct 
Kep.   110. 

8.  CONSTRUCTION.  —  Effect  of  words 
"and  to  all  owners  and  claimants  known 
and  unknown"  Is  to  bind  property,  irre- 
spective of  ownership  or  possession,  plac- 
ing It  In  this  respect  upon  footlni:  of  pro- 
ceeding In  rem.— O'Grady  va.  Bamhisel,  It 
Cal.  287,  294. 

A,  DUTY  OF  ASSESSOR,  under  proTi- 
slons  of  this  and  precedinfr  section,  is, 
first — to  ascertain  name  of  owner  of  each 
piece  or  parcel  of  property,  and  to  assess 
It  to  him;  second — ^if  he  falls  to  ascertain 
name  of  owner,  to  assess  It  to  "unknown 
owners";  It  follows,  therefore,  that  assess- 
ment such  as  to  ''D.  B.  Matlock  and  all 
owners  and  claimants  known  or  unknown" 
Is  void. — Grotefend  vs.  Ultz,  63  CaL  €66. 
667;  Gwynn  vs.  Dlerssen,  101  CaL  563,  566, 
36  Pac.  Rep.  103.  See  Kelsey  va  Abbott. 
IS  Cal.  609;  Smith  vs.  Davis,  30  Cal.  636, 
537;  Blatner  vs.  Davis.  82  Cal.  ^28:  Brady 
vs.  Dowden,  69  Cal.  61;  Bosworth  vs.  Web- 
ster, 64  Cal.  1,  4.  27  Pac.  Rep.  786;  Houser 
ft  H.  M.  Co.  vs.  Hargnrove  (Cal.  Feb.  8. 
1900),  69  Pac.  Rep.  947.  949. 

10.  LANDS  ASSESSED  TO  HUSBAlfD  OF 
OTinVER.  —  Tax-deed  gives  no  title  wherp 
land  in  controversy  was  not  asseswl 
to  Its  true  owner,  she  being:  known,  bat 
assessed  to  husband  of  owner,  who  bad  no 
title  thereto. — Klumpke  vs.  Baker,  68  Ctl. 
669,  661.  10  Pac.  Rep.  197.  See  Hearst  vs. 
Eg:?Iestone.  66  Cal.  866. 

11.  MERE  MISTAKE  AS  TO  FACTF  OF 
O'WNERSHIP  Is  not  sufflclent  to  Invalidate 
assessment. — O'Grady  vs.  Bamhisel,  23  CaL 
287.   296. 

12.  Name  of  owner  of  property  assessed 
is  Incidental  provision  for  sake  of  con- 
venience, and  failure  to  give  correct  name 
will  not  Impair  assessment. — Klumpke  vs. 
Baker,  181  Cal.  80,  82.  63  Pac.  Rep.  137,  «?«• 
See  Lake  Co.  vs.  Sulphur  B.  Q.  M.  Ca,  65 
Cal.   17,   20,   4  Pac  Rep.   876. 

IS.  OTITNERSHIF  IN  LAND  is  Inferred 
from  fact  of  payment  of  taxes  continuously 
for  more  than  five  years. — Crocker  ▼«• 
Dougherty.  139  Cal.  621,  623,  73  Pac  Rep. 
429. 

14.  PRESUMPTION  THAT  PERSON 
NAMED  IN  ASSESSMENT  IS  KNOWTT.— 
Objection  Is  frivolous  that  'land  was  as- 
sessed to  Thomas  Hays,  not  to  the  owner, 
that  being  no  name  In  law,"  for  it  Is  pre- 
sumed In  absence  of  any  showing  to  con- 
trary that  person  named  In  assessment  wu 
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Icno^wn  by  assessor  to  be  owner;  otherwise 
assessment  would  have  been  to  "unknown 
owner." — Hewes  vs.  McLellan,  80  CaL  89S, 
895,    22  Pac.  Rep.  287. 

19.     RAILROAD      BONDS      OTITNED      BY 

TRUSTEES,  one  resident  of  this  state,  and 
ether  resident  of  foreigrn  state,  should  be 
t&xed  one  half  only  to  trustee  residing:  in 
tbis  state. — Mackay  vs.  San  Francisco,  128 
Ga.1.  678,  684,  61  Pac.  Rep.  882. 

Am  to  bonds  of  railroad  corporation  not 
tMclndcd  In  term  ''property,"  see  ante  S  3617. 

n.      PRACTICE. 

le.     ACTION     TO     RECOVER     TAXBS^— 
Klatnlce   In  name  of  owner  is  not  defense 


to  payment  of  taxes  in  action  brought  to 
recover  state  and  county  taxes  upon  real 
estate  allesred  to  be  due;  if  defendant  is 
not  owner  of  property  he  has  full  oppor- 
tunity to  establish  that  fact. — Lake  Co.  vs. 
Sulphur  B.  Q.  M.  Co.,  66  Cal.  17.  20,  4  Pao. 
Rep.  876. 

17.  EVIDENCE.— Recitals  in  deed  are 
conclusive  as  to  whom  property  was  as- 
sessed to. — Brady  vs.  Dowden,  69  CaL  51,  63. 

1&  JUDGMENT  OR  CONCLUSION  OF 
ASSESSOR  AS  TO  NAME  OF  OIVNER  in 
matter  as  to  which  assessor  has  discretion- 
ary power  is  final  so  far  as  validity  of  tax 
is  concerned. — Lake  Co.  vs.  Sulphur  B.  Q. 
M.  Co.,  66  Cal.   17,  20,  4  Pac.  Rep.   876. 


§  3637.  PROPERTY  SITUATED  IN  ANOTHER  COITNTY.  The  assessor, 
as  soon  as  he  receives  a  statement  of  any  taxable  property  situated  in  another 
county,  must  make  a  copy  of  such  statement  for  each  county  in  which  the 
same  is  situated,  and  transmit  the  same,  by  mail  or  express,  to  the  assessor  of 
the  proper  county,  who  must  assess  the  same  as  other  taxable  property  therein. 

History:     Enacted  March   12,   1872. 


1.  Aetaal  location  of  migrating  herds  of  ani- 

mals— ^Rule  as  to. 

2.  Cattle  brongfat  permanentlj  into  county-* 

'Where  assessed. 

1.  Actual  location  of  mlflrratlnflr  herds  of 
mBlmals  upon  noon  of  flrst  Monday  of  March 
of  each  year  does  not  absolutely  fix  situs 
of  such  property  for  purposes  of  taxation. 
It  is  always  recognized  that  in  assessment 
of  eroods  in  transit,  of  misrratlngr  herds, 
rollingr  -  stock,  vessels  of  transportation 
companies,  etc.,  permanent  situs  as  dis- 
ting-uished  from  place  of  temporary  sojourn 
is  of  controlling:  force. — Rosasco  vs.  County 
of  Tuolumne,  143  Cal.  430,  482,  77  Pac.  Rep. 


148.  See  People  vs.  Niles,  86  Cal.  282;  City 
of  Oakland  vs.  Whipple,  89  Cal.  112;  Mayor 
of  Mobile  vs.  Baldwin,  67  Ala.  61,  29  Am. 
Rep.  712;  Barnes  vs.  Woodbury,  17  Nev. 
883,  SO  Pac.  Rep.  1068;  Whltmore  vs.  Mc- 
Gregor, 20  Nev.  421,  28  Pac.  Rep.  510;  Ford 
vs.  McGregor,  20  Nev.  446,  28  Pac.  Rep. 
508;  State  vs.  Shaw,  21  Nev.  222,  29  Pac. 
Rep.   231. 

2.  Cattle  broaarht  penaancntly  into  one 
county  are  to  be  assessed  In  such  county 
irrespective  of  residence  of  owner. — Rosasco 
vs.  County  of  Tuolumne,  143  Cal.  430,  432, 
77  Pac.  Rep.  148.  See  People  vs.  Holladay, 
25  Cal.  800,  801. 


§  3638.    CONSIGNED  PROPERTY  MUST  BE  AJSSESSED.    All  personal 

property  consigned  for  sale  to  any  person  within  this  state,  from  any  place 

out  of  this  state,  or  from  other  comity  or  comities  in  this  state,  must  be 

assessed  in  the  comity  where  the  property  is  situated,  as  other  property. 

History:     Enacted  March  12^  1872;   amended  March  23,  1901,  Stats,  and 
Amdts.  1900-1,  p.  648. 


§3639.  TRUSTEES,  GUARDIANS,  EXECXTTORS,  AND  ADMINISTRA- 
TORS.  When  a  person  is  assessed  as  agent,  trustee,  bailee,  guardian,  executor, 
or  administrator,  his  representative  designation  must  be  added  to  his  name, 
and  the  assessment  entered  on  a  separate  line  from  his  individual  assessment. 

History:    Enacted  March  12,  1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Canse  of  action  for  taxes  due  from  estate^ 

Party  defendant. 

3.  Executors  represent  testators. 

4.  Liability  of  administrator  for  tax. 

5.  Bailroad  corporation  bonds  held  by  execu- 

tor. 
0.  SavingB-bank  deposits — ^Trust  funds. 

1.     APPLIBD,  CITBDy  COBTSTRUBD,  RB« 
VBRRIED  TOy  etc.,  In:  Spring  Valley  W.  V7. 


vs.  Schottler,  62  Cal.  69»  116  (construed); 
San  Francisco  vs.  Pennle,  93  Cal.  465,  471, 
29  Pac  Rep.  66  (construed  with  8  3642  post). 

Aa  to  eollateml  Inheritance  tax  lafr,  see 
HENNITVG'S  GBNERAL  LATINS  pp.  138-148 
and  note;  and  notes  40  L.  R.  A.  280;  41 
Lu  R.  A.  446;  45  L.  R.  A.  816. 

Aa  to  taacea  reavlred  to  be  paid  before  dla- 
trlbntlon  of  eatatca  of  deeedent%  see  post 
I  8642  and  note. 
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9.    cause:  of  action  for  taxsss  dub 

FROM  BSTATB  is  properly  brousrht  asr&inst 
custodian  of  estate. — San  Francisco  vs. 
Pennie,  93  Cal.  444,  476,  29  Pac  Rep.  .66. 

8.  RXBCUTORS  RBPRBSBIVT  TBSTA- 
TORS  for  purposes  of  taxation,  and  situs  of 
property  belonglner  to  estate  remains  same 
as  if  testator  were  llvlngr  and  property  had 
been  taxed  to  him. — Stanford  vs.  San  Fran- 
cisco, 131   Cal.   84,  87,  68  Pae.  Rep.  146. 

4.  LIABILITT  OF  ADMINISTRATOR 
FOR  TAX  IS  OFFICIAL,  and  not  personal, 
and  upon  his  resignation  or  dlschargre  such 
liability  is  assumed  by  his  successor  in 
same  manner  as  any  other  obligratlon  of 
estate. — San  Francisco  vs.  Pennie,  98  CaL 
444,  476,  29  Pac.  Rep.  66. 

5.  RAILROAD  CORPORATION  BONDS 
HBLD  BY  BXBCUTOR.— Bonds  of  railroad 
corporations  organized  under  laws  of  an- 
other state  and  engro-gred  in  operating  their 


respective  roads  in  that  state  and  elsewhere 
than  in  state  of  California,  owned  by  ex- 
ecutors of  owner  in  this  state,  thou^rh  such 
bonds  are  not  actually  within  confines  of 
state,  are  properly  assessed  in  this  state 
to  such  executors  who  represent  owner- 
ship in  them. — Estate  of  Fair,  128  Cal.  607, 
613,  61  Pac.  Rep.  184.  See  People  vs.  Park, 
88  Cal.  138:  People  vs.  Eastman,  26  CaL 
601,  603;  San  Francisco  vs.  Lux,  64  Cal.  481, 
488,  2  Pac.  Rep.  264;  Mack^y  vs.  San  Fran- 
cisco, 113  Cal.  892,  398,  399,  45  Pac.  Rep. 
696;  Mackay  vs.  San  Francisco,  128  CaL 
678,  681,  61  Pac.  Rep.  882. 

6.  SAVINGS  BANK  DBPOSITS  ARE 
HBLD  BY  BANKS  IN  TRUST  for  depositors, 
and  if  assessed  to  trustee,  and  also  to 
cestui  que  trust,  would  present  clear  case 
of  double  taxation  not  permitted  under  con- 
stitution.— ^People  ex  reL  Burke  vs.  Badlam, 
67  Cal.  694,  602. 


§3640.    ENEOLMENT    OF    PERSONS    SITBJECT    TO    POLL-TAX    (re- 
pealed). 

History:  Enacted  March  12,  1872;  amended  March  22,  1880,  Code 
Amdts.  1880  (Pol.  pt.),  pp.  9-10;  repealed  March  7,  1881,  Stats,  and 
Amdts.  1881,  p.  59;  re-enacted  March  28,  1895,  Stats,  and  Amdts.  1895, 
pp.  312-313;    repealed  March  28,  1901,  Stats,  and  Amdts.  1900-1,  p.  648. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Assessment    on     "capital"'     and     "capital 

stock"  construed. 

3.  Original  section  unconstitutional. 

4.  Bepeal  of  section. 

5.  Shares  in  mining  corporations — ^Assessment 

of,  when  section  waa  in  effect. 

1.  APPLIED,  GITBD,  COlfSTRUBD,  RBS- 
FBRRED  TO,  etc..  in:  Miller  vs.  Hellbron, 
58  Cal.  133,  187,  138,  140  (construed);  Spring: 
Valley  W.  W.  vs.  Schottler,  62  Cal.  69,  117 
(cited);  San  Francisco  vs.  Pry,  63  Cal.  470, 
471  (cited);  San  Francisco  vs.  Spring  Val- 
ley W.  W.,  68  Cal.  B24.  627  (cited);  San 
Francisco  vs.  Flood.  64  Cal.  B04,  607.  2  Pac. 
Rep.  264  (construed  with  f  3641  post);  Mc- 
Henry  vs.  Downer,  116  Cal.  20,  26.  47  Pac 
Rep.  779.  46  Ia  R.  A  737  (construed);  Cor- 
bett  vs.  WIdber,  123  Cal.  154.  155,  55  Pac. 
Rep.  764  (cited  with  other  sections);  Bank 
of  California  vs.  San  Francisco,  142  Cal. 
276.  284,  100  Am.  St.  Rep.  180,  76  Pac.  Rep. 
S82  (cited). 

Aa  to  double  taxation,  see  ante  SS  8607, 
8608  and  notes. 

2,  AS  TO  ASSESSMENT  ON  «CAPITAIi» 
AND  "CAPITAL  8TOCK»»  under  this  section 
as  the  same  existed  prior  to  repeal  thereof, 
see  San  Francisco  vs.  Sprlngr  Valley  T. 
W.,  68  Cal.  624.  and  People  vs.  National  Q. 
Bank,  61  Cal.  608.  construin^r  revenue  act 
of  1861  containlner  provisions  similar  to 
this  section. 


8.  ORIGINAL  SECTION  UNCONSTITV- 
TIONAL. — ^Thls  section  as  it  orlgrlnally  read 
so  far  as  it  was  applicable  to  taxation  of 
shares  of  national  banks,  held  In  conflict 
with  act  of  coni^ess  and  therefore  void, 
inasmuch  as  it  provided  for  taxation  of 
shares  of  stock  to  each  person  owninfr  any 
■hares  of  capital  stock  of  any  corporation, 
association  or  Joint  stock  company — include 
ingr  incorporated  national  banks — and  fur- 
ther that  assessable  value  of  each  share 
should  be  ascertained  by  taklngr  from  mar- 
ket value  of  entire  capital  stock  of  corpora- 
tion value  of  all  property  assessed  to 
corporation  and  dividing:  remainder  by  en- 
tire number  of  shares. — Miller  vs.  Hellbron, 
68  CaL  188,  140. 

4.  AS  TO  REPEAL  OF  THIS  SECTION 
UPON    ADOPTION    OP    OONSTITUTION    in 

1879,  and  adding  new  section.  3608  ante, 
see  Bank  of  California  vs.  San  Francisco, 
142  Cal.  276,  284,  100  Am.  St.  Rep.  180,  75 
Pac.  Rep.  882. 

5.  SHARES  IN  MINING  CORPORATIONS 

constituted  under  laws  of  California  and 
whose  tangrlble  property  is  situated  in  an- 
other state,  held  to  be  taxable,  and  that 
this  section  while  in  operation  did  not  ap- 
ply to  such  corporations,  and  that  same  is 
true  of  S8641  post. — San  Francisco  vs. 
Flood,  64  CaL  604,  507,  2  Pae.  Rep.  264. 


§  3641.  PROPERTY  OF  FIRM  OR  CORPORATION  ASSESSED  WHESE 
SITUATED.  The  property  of  every  firm  and  corporation  must  be  assessed  in 
the  coimty  where  the  property  is  situate,  and  must  be  assessed  in  the  name  of 
the  firm  or  corporation. 

History:    Enacted  March  12,   187S. 


Tit.  IX,  eb.  m.]  VNDISTRIBUTBD   PROPBRTY— TOLL-BRIDGBS.        (Ml)      »  8942, 8043 


L.  Assessment  to  tenants  in  common^  etc 

2.  Manner  of  assessment  of  property  held  \)j 

tenant  in  common. 

3.  Object    of   law   in    assessing   partnership 

property. 

4.  Bevenue  act  of  1860  construed. 

Z.  Tax  assessed  to  dissolved  partnership. 

An  to  partnemhlp  property,  taxation  o^ 
te  veneraly  see  monogrraphic  note  by  Irwin 
Taylor.  22  U  R.  A.  477. 

As  to  redemption  by  person  holdlnsr  la« 
tereat  la  eommoa^  see  post  S  3780  and  note 
par.  11. 

As  to  Nitns  of  property  for  purposes  of 
taxation,  see  ante  i  3627  and  note. 

As  to  taxation  of  scacral  stock  associa* 
tion,  see  monographic  note  22  L*.  R.  A.  478. 

1.  ASSBSSMBNTS  TO  TENANTS  IN 
COMMON,  BTO. — ^Assessment  made  to  nu- 
merous persons  who  held  rancho,  in.solldo, 
without  deslgnatlngr  interest  of  any  one  of 
them  can  be  regrarded  only  as  an  assessment 
to  several  persons  as  copartners.  Joint 
tenants,  or  tenants  In  common,  and  not  as 
owners  or  claimants  In  severalty;  and  judg- 
ment entered  in  action  brought  to  enforce 
payment  of  delinquent  taxes  upon  portion 
of  property  will  be  reversed  where  court 
ordered  to  be  sold  only  an  undivided  in- 
terest of  specified  number  of  acres,  without 
designating  to  whom  interest  belonged  or 
bad  been  assessed,  and  without  exonerating 
remaining  interests  of  persons  who  had  al* 
ready  paid  their  proportion  of  tax. — People 
vs.  Shimmlns,  42  Cal.  121,  124. 

2.  MANNER  OF  ASSESSMENT  OF 
PROFBRT7   HELD   BT  TENANT  IN   COM- 


MON.— ^It  Is  better  practice  to  assess  each 
particular  person  who  claims  an  Interest 
in  tract  of  land,  according  to  his  Interest 
or  claim  of  title,  and  not  to  assess  whole 
tract  in  solido  to  all  those  who  claim  an 
Interest  in  It — People  vs.  Shlmmins,  42  Cal. 
121,  124. 

8.  OBJECT  OF  IiA\r  IN  ASSESSING 
PARTNERSHIP  PROPERTY. — Object  of  law 
is  to  enable  citizen  to  ascertain  from  list 
of  property  of  firm,  copartnership,  etc., 
what  property,  if  any,  belonging  to  him 
has  been  listed,  and  to  ascertain  further 
what  tax,  if  any,  has  been  imposed  upon 
any  firm  or  association  of  which  he  may 
chance  to  be  a  member,  and  how  much 
upon  himself  individually.  —  People  vs. 
Sneath,   28   Cal.   612,   616. 

4s    REVENUE  ACT  OF  ISeO  CONSTRUED. 

— -Under  revenue  aot  of  1860,  under  desig- 
nation ''person."  it  is  competent  to  assess 
land  to  several  persons  and  have  owner  of 
undivided  portion  pay  his  proportion  of  tax, 
but  though  assessment  may  be  made  in  this 
manner  where  such  property  is  sold,  re- 
demption cannot  be  made  by  paying  portion 
of  tax  equal  to  interest  of  redemptloner  in 
parcel  sold.  —  People  ex  reL  Presburg  vs. 
McEwen,   28  Cal.   64,   67. 

ft.  TAX  ASSESSED  TO  PARTNERSHIP 
DISSOIiVEO)  prior  to  date  upon  which  as- 
sessment of  tax  for  fiscal  year  accrued,  and 
which  firm  had  no  existence  In  fact  during 
year  for  which  taxes  were  assessed  and 
levied,  is  defective.— People  vs.  Sneath.  28 
CaL   612.   616. 


§  3642.    UNDISTBIBITTED  PROPERTY  OF  DECEASED  PERSONS.    The 

tmdisrtributed  or  unpartitioned  property  of  deceased  persons  may  be  assessed 
to  the  heirs,  gaardians,  executors,  or  administrators ;  and  a  payment  of  taxes 
made  by  either  binds  all  the  parties  in  interest  for  their  equal  proportions. 

History:  .  Enacted  March  12,  1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Situs  of  property  of  decedents. 

1.  APPIilBDy  ClTBa>,  GONSTRUBD,  RB- 
rERRBD  TO,  etc.,  in:  San  Francisco  vs. 
Pennie,  93  CaL  444,  471,  476,  29  Pac.  Rep. 
«6  (construed  with  S  8689  ante). 

As  to  aaaesament  to  executors*  sdmlnls* 
txutovm,  etc.,  see  ante  S  3639  and  note. 

As  to  altiM  of  property,  seiicrally,  see 
ante  S  3627  and  note. 


2.    srrus     OF    propbrtt    of    db- 

CEDENTS  for  taxation  purposes  does  not 
chanere  upon  death  of  owner.  Personal 
property  of  decedent  is  taxable  at  former 
domicile  of  decedent;  for,  during:  settle- 
ment of  estate,  property  must  have  situs 
somewhere,  and  none  is  so  appropriate  as 
where  such  decedent  lived. — San  Fran- 
cisco vs.  Lux,  64  Cal.  481,  486,  2  Pac.  Rep. 
264. 


§  3643.  FERRIES  AND  TOLL-BRIDOES  BETWEEN  TWO  COUNTIES, 
WHERE  ASSESSED.  A  ferry-boat  is  a  vessel  traversing  across  any  of  the 
waters  of  the  state,  between  two  constant  points,  regnlarly  employed  for  the 
transfer  of  passengers  and  freight,  authorized  by  law  so  to  do,  and  also  any 
boat  employed  as  a  part  of  the  system  of  a  railroad  for  the  transfer  of  pas- 
sengers and  freight,  plying  at  regular  and  stated  periods  between  two  points. 
Where  ferries  connect  more  than  one  county,  the  '^harves,  storehouses,  and 
all  stationary  property  belonging  to  or  connected  with  such  ferries,  must  be 
assessed,  and  the  taxes  paid,  in  the  county  where  located.    The  value  of  the 
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franchise,  and  water-craft,  and  of  all  toll-bridges  connecting  more  than  one 
county,  must  be  assessed  in  equal  proportions  in  the  counties  connected  by 
such  ferries  or  toll-bridges. 

HUtory:     Enacted   March  12,   1872;    amended   March   22,   1880,   Code 
Amdtfl.  1880  (Pol.  pt.)i  p.  10;    March  12,  1885,  Stota.  and  Amdts.  1884-5, 


93. 

1.  Steamers  operated  in  eonneetion  with  rail* 

road. 

2.  Same— How  assessed. 

1.  STEAMERS  OPERATED  Ilf  COHlfSC?- 
TION  'WTTH  RAILROAD  are  not  included  in 
property  defined  In  constitution  of  1879  art. 
tX  1 10  providingr  for  assessment  of  fran- 
chise, roadway,  roadbed,  rails,  and  rollingr 
stock  of  all  railroads  operated  In  more 
than  one  county  In  state,  under  enumera- 
tion of  powers  of  state  board  of  equalisa- 
tion.— San  Francisco  vs.  Central  Pac.  R. 
Co.,  6S  CaL  467,  469,  49  Am.  Rep.  98. 


9.  Ho^r  aascMied. — Steamers  of  railroad 
company  owned  by  company  operating  rail- 
road between  O^den  in  territory  of  Utah,  and 
city  of  San  Francisco  in  this  state,  which  are 
used  for  transportiner  frelgrht  and  passen- 
gers in  connection  with  said  railroad,  across 
bay  of  San  Francisco  from  road  of  defend- 
ant on  eastern  shore  to  same  upon  western 
shore,  and  for  no  other  purpose,  are  to  be 
assessed  by  local  assessors  and  not  by 
state  board  of  equalization. — San  Francisco 
TS.  Central  Pac.  R.  Co.,  6S  Cal.  467,  469,  if 
Am.   Rep.   98. 


§3644.  BE0I8TEBED  VESSELS^  WHEBE  ASSESSED.  All  vessels, 
except  ferry-boats,  which  may  be  registered,  of  every  class  which  are  by  law 
required  to  be  registered,  must  be  assessed,  and  the  taxes  thereon  paid,  only 
in  the  comity,  or  city  and  county,  where  the  same  are  registered,  enrolled,  or 
licensed. 

Hfatory:     Enacted  March  12,  1872;   amended  March  12,  1885,  Stats,  and 
Amdts.  1884-5,  p.  93. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Personal  property  in  transitu. 

3.  Snme — Situs  of,  under  act  of  1861. 

4.  Vpssel   enjraged  in  shipping  —  Situs,   how 

determined. 

1.  APPLIBD,  CITED,  CON8TRUBD,  RBS- 
FBRRESD  TO,  etc,  in:  San  Francisco  vs. 
Talbot.  63  CaL  486,  487  (construed  wltb 
8  3646  post). 

As  to  asaesameat  of  Teasel  viader  act  of 
1851,  plyinflT  between  ports  In  tbla  state  but 
ovmed  by  residents  of  anotber  state*  rem- 
edy not  by  injunction  In  cases  InTOlTlns 
simple  qncstlon  of  taxation,  etc,  see  Mln- 
turn  vs.  Hays.  2  Cal.  690,  692,  66  Am.  Dec 
861. 

As  to  conditions  wblcb  most  coexist  be- 
fore Tcsscl  resiatered  ont  of  state  la  assess- 
able, see  post  13646  and  note  par.  6. 

As  to  sblps,  wbere  taxable  In  seneml,  see 
note  37  U  R.  A  618-620. 

S.  PBRSONAIi  PROPBRTT  Ilf  TRAIV- 
SITU,  or  temporarily  In  county  in  ordinary 
course  of  business  or  commerce,  or  there 
casually,  will  not  authorise  taxation  there- 


of in  any  other  county  than  that  in  which 
owner  resides  unless  it  appear  that  snch 
property  is  helngr  to  some  extent  kept  or 
maintained  In  some  other  county. — People 
▼s.   Niles,   86  Cal.   282.   287. 

8.  Sltns  of  under  act  of  1861« — ^As  to  per- 
sonal property,  except  money  and  erold  dust 
considered  for  all  purposes  of  taxation  un- 
der act  of  1861  (Stats.  1861  p.  419  S§  13-15). 
like  real  estate,  as  having  situs  of  its  own 
independent  of  domicile  of  owner. — See 
People  vs.  Nlles,  86  Cal.  282,  287. 

As  to  sltos  of  property  for  purposes  sf 
taxation,  see  ante  I  3627  and  note. 

4,     VESSEL     ENGAGED     IHT     SHIPPINO 

lumber  to  San  Francisco  from  different 
points  on  bays  of  San  Francisco  and  Men- 
docino, and  owned  by  residents  of  San 
Francisco,  and  sent  to  Mendocino  for  pur- 
pose of  loadingr  carg-o,  where  she  remained 
no  longrer  than  was  necessary  to  take  cargo 
and  then  returned  to  San  BYanclsco,  has 
her  situs  in  San  Francisco  and  is  not  tax- 
able in  Mendocino  county. — People  n. 
Niles,   36  Cal.   282,  288. 


§  3645.  SAME.  Vessels  registered,  licensed,  or  enrolled  ont  of  and  plyin? 
in  whole  or  in  part  in  the  waters  of  this  state,  the  owners  of  which  reside  in 
this  state,  must  be  assessed  in  this  state. 

History:    Enacted  Mareh  12,  1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Entire  vessel  assessable  if  assessable  at 

all. 
8.  "Plying" — Meaning  of  term. 
4.  Prohibition,  when  not  proper  remedy  to 

renew  assessinent. 


6.  Steamships  registered  in  foreign  state— 

Taxation  of. 
8, 7.  Same— Conditions  required  to  exist  coo* 

currently. 
8.  Same — ^Vessel  owned   partly  in  state— 

Interest  owned  in  state  not  assessaUa 


Ttt.  IX,  ck.  III.]  BOATSt  BTC— PROPERTY,  ESTC^  IN  LITIGATION.       (918)      &&  8«46-8«48 


1.  APPLIBD,  CTTBDy  OONSTRUKD,  RB- 
FERRED  TOy  etc.,  in:  8&n  Francisco  vs. 
Talbot,  63  CaL  486,  487,  489  (construed  and 
applied). 

2.  ENTIRES  VESSSBL  IS  ASSESSABUS  If 

Bhe  be  assessable  at  all. — San  Francisco  vs. 
Talbot,    63   CaL    486,    488. 

8.     Mplylns*'  Impllca  resnlarlty  and  is  not 

term  used  to  express  character  of  irregrular 
and  transient  visitations  of  ship  to  port  In 
course  of  her  voyage  to  various  ports.— 
San  Francisco  vs.  Talbot,  63  Cal.  485,  487. 

4.  PROHIBITION  IS  NOT  PROPER 
REMEDY  to  review  proceedttiers  of  board 
of  equalization  upon  an  assessment  of 
steamships  owned  and  reerlstered  In  New 
Tork  but  plying:  between  San  Francisco  and 
another  port  and  "for  a  reduction  of  the 
said  assessment  by  strlkins:  out  from  said 
assessment  all  of  said  steamships,"  whether 
writ  is  regrarded  as  application  to  reduce 
value  of  property  assessed  or  as  application 
to  strike  steamships  in  question  from  as- 
sessment-list as  not  beiner  proper  subjects 
of  taxation. — People  ex  rel.  Pacific  Mail  S. 
S.  Co.  vs.  Board  of  Supervisors,  50  Cal.  282, 
283.  See  Central  Pac.  R.  Co.  vs.  Board  of 
Equalization  of  Placer  Co.,  43  Cal.  365;  Peo- 
ple ex  rel.  Love  vs.  Ashbury,  46  Cal.  523. 

Aa  to  concnTrent  conditions  necessary 
vndcr  code  to  render  vessel  assessable  la 
tUa  stAtCt  see  par.  6  this  note. 


5.  STEAMSHIPS  REGISTERED  IN  FOR- 
EIGN STATE. — Question  whether  steam- 
ships regrlstered  In  port  of  New  Tork,  owned 
by  corporation  created  by  laws  of  New 
York,  and  having:  its  place  of  business 
there,  though  plying  between  San  Francisco 
and  foreign  .  port,  are  subject  to  taxation 
under  revenue  laws  of  this  state,  raised  but 
not  decided  in  People  ex  rel.  Pacific  Mall 
S.  S.  Co.  vs.  Board  of  Supervisors,  60  CaL 
282,  284. 

e.  TWO  CONDITIONS  MUST  EXIST 
CONCURRENTLY  before  vessel  registered 
out  of  this  state  Is  required  by  code  to  be 
assessed  in  this  state;  first,  she  must  ply 
in  whole  or  In  part  in  waters  of  this  state; 
second,  her  owners  must  reside  in  this 
state. — San  Franr*sco  vs.  Talbot,  63  Cal. 
486,  487. 

7.  VESSEL  REGISTERED  OUT  OF  THIS 
STATE  is  not  required  to  be  assessed  and 
taxed  in  it  unless  her  owners  reside  here, 
even  though  plying  in  whole  or  in  part  in 
waters  of  this  state. — San  Francisco  vs. 
Talbot,  68  Cal.  486,  487. 

8.  VESSEL  PARTLY  OWNED  IN  THIS 
STATE  and  partly  owned  in  another  state, 
and  registered  out  of  this  state  is  not  re- 
quired to  be  assessed  and  taxed  in  this 
state,  nor  is  there  any  provision  for  assess- 
ment of  interest  owned  in  this  state. — San 
Francisco  vs.  Talbot,  63  Cal.  486,  488. 


§3646.  BOATS  AND  SMALL  CRAFT.  All  boats  and  smaU  craft  not 
required  to  be  registered,  must  be  assessed  in  the  county  where  their  owner 

resides.  History:     Enacted  March  12,  1872. 

§  3647.  PR0PEBT7  AND  MONEY  IN  LITIGATION.  Money  and  prop- 
erty in  litigation  in  possession  of  a  county  treasurer,  of  a  court,  county  clerk, 
or  receiver,  must  be  assessed  to  such  treasurer,  clerk,  or  receiver,  and  the  taxes 
be  paid  thereon  under  the  direction  of  the  court. 

History:     Enacted   March   12,   1872. 

1.  Applied,  cited,  construed,  referred  to.  Los  Angeles  vs.   Lk)8  Angeles  W.   Co.,   187 

2.  Birectini?  receiver  to  pay  tax.  Cal.  699.  702,  70  Pac.  Rep.  770. 

3.  Moneys  in  litigation.  »•    MONEYS  IN  LITIGATION.— Legal  lia- 

4.  Moneys  in  hands   of  county   clerk   or  re-      ^'"^y  for  payment  of  tax  upon  moneys  In 

ceivei^-^Donble  taxation.  litigation  must   rest  upon   owner  of   prop- 

erty assessed,  as  determined  by  final  result 
of  such  litigation. — Los  Angeles  vs.  Los 
Angeles  W.  Co.,  187  Cal.  699..  703,  70  Pac. 
Rep.    770. 

4.  MONEYS  IN  HANDS  OF  COUNTY 
CLERK  OR  RECEIVER  under  order  of 
superior  court  pending  trial,  assessed  by 
mistake  to  plaintiffs  in  action,  where  be- 
cause of  such  invalid  assessment  tax  is 
not  paid,  are  liable  for  double  assessment 
in  succeeding  year  under  provisions  of  this 
section. — City  of  San  Luis  Obispo  vs.  Pettit, 
,  87  CaL  499,  602,  26  Pac.  Rep.  694. 


1.  APPLIED^  CITED,  CONSTRUED,  RE- 
FERRED TO»  etc.,  in:  San  Luis  Obispo  vs. 
Pettit.  87  Cal.  499,  602,  25  Pac.  Rep.  694 
(construed  and  applied);  City  of  Los  An- 
geles vs.  Los  Angeles  City  W.  Co.,  137  Cal. 
699,  702.  70  Pac.  Rep.  770  (construed  and 
applied). 

2.  DIRECTING  RECEIVER  TO  PAY 
TAX.I — Court  is  authorized,  under  this  sec- 
tion, to  ascertain  amount  of  taxes  to  be 
paid  by  receiver  in  possession  of  funds,  and 
to  order  tax  to  be  paid  by  such  receiver.—* 


§3648.    PBOPEKTY    CONCEALED,    MISBEPBESENTED,    ETC.      Any 

property  wilfully  concealed,  removed,  transferred,  or  misrepresented  by  the 
owner  or  agent  thereof,  to  evade  taxation,  upon  discovery,  must  be  assessed 
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at  not  exceeding  ten  times  its  value,  and  the  assessment  so  made  must  not  be 
reduced  by  the  board  of  supervisors. 

History:     Enacted  March   12,   1872. 


1.  Applied,  cited,  eonstmed,  referred  to. 
2,  8.  Bonds  purchased  for  purposes  of  evading 
taxation — ^When  not  taxable. 

1.  APPLIED,  CITBD,  COIf  STRUBD,  RB« 
FSatRBD  TO,  etc,  in:  Blddle  vs.  Oaks,  69 
Cal.  94,  96  (cited  with  8  3649  post);  Clunle 
▼8.  Slebe.  112  Cal.  693.  694.  696,  44  Pac 
Rep.  1064  (cited  with  i  3649  post) ;  Columbia 
Sav.  Bank  vs.  Los  Ansreles,  137  CaL  467, 
468,    70    Pac    Rep.    308    (construed). 

As  to  assessment  at  doable  valne  of  prop* 
erty  escapInK:  nsseasment  for  precedlajr 
yeaVf  see  post  S  3649  and  note. 


9.  BONDS  PURCHASED  FOR  PURPOSB 
OF  BVADING  TAXATION  of  solvent  credits 
used  In  their  purchase,  accordinsr  to  finding: 
of  assessor,  are  not  taxable  where  court 
finds  contrary  to  assessor  that  bonds  were 
not  purchased  "with  intent  to  evade  taxa- 
tion," and  concluded  as  matter  of  law  that 
solvent  credits  used  In  their  purchase  were 
not  taxable.-7CoIumbia  Sav.  Bank  vs.  Los 
Angreles,  137  C^aL  467,  468,  70  Pac  Rep. 
808. 

8.  DlstlnsnlshlBKi  Jones  vs.  Seward  Cc 
10  Neb.  164.  4  N.  W.  Rep.  946. 


§  3649.  PBOPEKTY  NOT  TAXED  IN  PBEVIOXTS  YEAS.  Any  property 
discovered  by  the  assessor  to  have  escaped  assessment  for  the  last  preceding 
year,  if  such  property  is  in  the  ownership  or  under  the  control  of  the  same 
person  who  owned  or  controlled  it  for  such  preceding  year,  may  be  assessed 
at  double  its  value. 

History:    Enacted  Marcb   12,   1872. 

L    In  General. 

1.  Applied,  cited,  conBtmed,  referred  to. 

2.  Constitutionality  of  section. 

3.  Legislative  power  to  impose  penalty. 
4, 5.  Money  —  Reassessment    of  —  Double  as- 

sesBment,  "when  permitted. 

6.  Operation    of   section — Not   confined   to 

cases  of  neglect. 

7.  Taxation   of   property   escaping   assess- 

ment in  preceding  year. 

8.  Word  "assessment,"  meaning  of. 

n.    Practice. 

9.  Mandamus — ^When  writ  will  not  lie  to 

compel  assessment. 

L     If^  GENERAL. 

1.  APPI.IKD,  CITED,  CONSTRITBD,  RE- 
FERRED TO,  etc..  in:  Blddle  vs.  Oaks,  69 
Cal.  94.  95  (erroneously  cited  as  §3469; 
construed  and  applied);  City  of  San  Luis 
Obispo  vs.  Pettlt,  87  Cal.  499,  500,  25  Pac. 
Rep.  694  (construed  and  applied);  Clunle 
vs.  Slebe.  112  Cal.  593,  594,  595,  596,  44  Pac 
Rep.  1064   (cited  with  §3648  ante). 

2.  CONSTITUTIONAI^ITY    OP    SECTION. 

^The  evident  purpose  of  this  section  Is  to 

carry  out  general  intention  pervading  rev- 
enue system  that  all  private  property  shall 
bear  its  share  of  burden  of  taxation,  and 
means  provided  are  not  in  violation  of  any 
constitutional  provision. — San  Luis  Obispo 
vs.  Pettit,  87  Cal.  499.  600.  25  Pac 
Rep.    694. 

8.  LEGISLATITRB  MAT  IMPOSE  PEN- 
AI.TY  on  those  who  neglect  to  have  their 
property  assessed  at  proper  time.-^Blddle 
vs.  Oaks.  59  Cal.   94.  96. 

Am  to  effect  of  provision  of  sectioii  not 
belnsr  limited  to  casea  of  neslcety  see  par. 
6   this  note. 


4,  MOlfBT— RMUMeamnent  of  which  had 
been  assessed  for  year  1887-88.  and  which 
assessment  was  invalid  because  of  mistake 
In  name  of  owner,  or  supposed  owner,  may 
be  reassessed  in  following  year  by  double 
assessment. — San  Luis  Obispo  vs.  Pettlt,  87 
Cal.   499.  602.  26  Pac.  Rep.  694. 

5.  Double    naacnanijent    of    money,  which 

•scaped  assessment  for  previous  year,  is 
▼alld. — San  Luis  Obispo  va.  Pettlt,  87  CaL 
499,  601,  26  Pac  Rep.  694. 

«.  OPERATION  OP  THIS  SECTION  IS 
NOT  CONFINES)  TO   CASES    OF  NEGLECT 

on  part  of  person  to  whom  assessment  was 
made.  Language  of  provision  is  general 
and  applies  to  all  eases  where  property  haa 
escaped  assessment  In  preceding  year 
whatever  may  have  been  cause  of  such  es- 
cape. —  San  Luis  Obispo  vs.  Pettit,  S7 
Cal.  499,  500.  26  Pac.  Rep.  694.  See 
Blddle  vs.  Oaks,  59  Cal.  94,   96. 

7.  TAXATION  OF  PROPERTY  WHICH 
ESCAPED  ASSESSMENT  IN  PRCCEBING 
YEAR  is  authorized  under  Const.  1S79  art 
XI  §13  requiring  that  taxation  shall  b« 
equal  and  uniform  throughout  state. — Bld- 
dle vs.  Oaks.  59  Cal.  94.  96. 

8.  TiroRD  "ASSESSMENT**  as  used  In 
this  section  means  valid  assessment. — San 
Luis  Obispo  vs.  Pettit,  87  CaL  499.  601.  Si 
Pac  Rep.  694. 

n.  PRACTICE. 
Sl  mandamus— IKTin  not  He  to  craipel 
aaoeoaor  to  aaoeso  property  upon  ground 
that  such  property  escaped  assessment  for 
preceding  fiscal  year,  by  reason  of  mis- 
representation of  officers  of  corporation  tax- 
payer as  to  value  of  property  of  corpora- 
tion.—Clunle  T8.  SiebO,  lis  CaL  69S,  694.  44 
Pao.  Rep.  1064. 
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§3650.  PROPEKTY,  HOW  LISTED.  The  assessor  must  prepare  an 
assessment-book,  with  appropriate  headings  as  directed  by  the  state  board  of 
equalization,  in  which  must  be  listed  all  property  within  the  county,  under 
the  appropriate  head. 

1.  [Property,  how  listed  by  assessor.]  The  name  and  post-office  address,  if 
known,  of  the  person  to  whom  the  property  is  assessed. 

2.  Land,  by  township,  range,  section,  or  fractional  section;  and  when  such 
land  is  not  a  congressional  division  or  subdivision,  by  metes  and  bounds,  or 
other  description  sufficient  to  identify  it,  giving  an  estimate  of  the  number  of 
acres,  not  exceeding  in  each  and  every  tract  six  hundred  and  forty  acres, 
locality,  and  the  improvements  thereon.  When  any  tract  of  land  is  situated 
in  two  or  more  school,  road,  or  other  revenue  districts  of  the  county,  the  part 
in  each  township  or  district  must  be  separately  assessed.  The  improvements 
to  be  assessed  against  the  particular  section,  tract,  or  lot  of  land  upon  which 
they  are  located. 

3.  City  and  town  lots,  naming  the  city  or  town,  and  the  number  of  the  lot 
and  block,  according  to  the  system  of  numbering  in  such  city  or  town,  and  the 
improvements  thereon. 

4.  All  personal  property,  showing  the  number,  kind,  amount,  and  quality; 
but  a  failure  to  enumerate  in  detail  such  personal  property  does  not  invali- 
date the  assessment. 

5.  The  cash  value  of  real  estate,  other  than  city  or  town  lots. 

6.  The  cash  value  of  improvements  on  such  real  estate. 

7.  The  cash  value  of  city  and  town  lots. 

8.  The  cash  value  of  improvements  on  city  and  town  lots. 

9.  The  cash  value  of  improvements  on  real  estate  assessed  to  persons  other 
than  the  owners  of  the  real  estate. 

10.  Tlie  cash  value  of  all  personal  property,  exclusive  of  money. 

11.  The  amount  of  money. 

12.  The  assessment  of  the  franchise,  roadway,  roadbeds,  rails,  and  rolling 
stock  of  any  railroad,  as  apportioned  to  his  county  by  the  state  board  of 
equalization,  and  also  such  other  apportionments  of  such  franchises,  road- 
ways, roadbeds,  rails,  and  rolling  stock  as  may  be  made  by  such  board,  and 
furnished  to  him  for  the  purpose  of  taxation  in  any  district  in  his  county. 
Taxable  improvements  owned  by  any  person,  firm,  association,  or  corporation, 
located  upon  land  exempt  from  taxation,  shall,  as  to  the  manner  of  assess- 
ment, be  assessed  as  other  real  estate  upon  the  assessment-book.  No  value, 
shall,  however,  be  assessed  against  the  exempt  land,  nor  under  any  circum- 
stances shall  the  land  be  charged  with  or  become  responsible  for  the  assess- 
ment made  against  any  taxable  improvements  located  thereon. 

13.  The  school,  road,  and  other  revenue  districts  in  which  each  piece  of 
property  assessed  is  situated. 

14.  The  total  value  of  all  property. 

15.  When  any  property,  except  that  owned  by  a  railroad  or  other  quasi- 
public  corporation,  is  subject  to  or  affected  by  a  mortgage,  deed  of  trust,  con- 
tract, or  other  obligation  by  which  a  debt  is  secured,  he  must  enter,  in  the 
proper  column,  the  value  of  such  security,  and  deduct  the  same.  In  entering 
assessments  containing  solvent  credits  subject  to  deductions,  as  provided  in 
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section  three  thousand  six  hundred  and  twenty-eight  of  this  code,  he  must 
enter  in  the  proper  column  the  value  of  the  debts  entitled  to  exemption  and 
deduct  the  same.  In  making  the  deductions  from  the  total  value  of  property 
assessed,  as  above  directed,  he  must  enter  the  remainder  in  the  column  pro- 
vided for  the  total  value  of  all  property  for  taxation.  Each  franchise  mnst  be 
entered  in  the  assessment-book  without  combining  the  same  with  other  prop- 
erty or  the  valuation  thereof. 

16.  The  figure  (1),  in  separate  columns,  opposite  the  name  of  every  person 
liable  to  pay  a  poll-tax. 

17.  Such  other  things  as  the  state  board  of  equalization  may  require. 

History:  Enacted  March  12,  1872;  amended  April  1,  1876,  Code  Amdts. 
1875-6,  pp.  11-12;  March  22,  1880,  Code  Amdts.  1880  (PoL.pL),  pp.  10-12; 
March  7,  1881,  Stats,  and  Amdts.  1881,  p.  59;  repealed  in  part  March  9, 
1883,  Stats,  and  Amdts.  1883,  p.  72;  amended  March  28,  1895,  Stats,  and 
Amdts.  1895,  pp.  313-314;  March  18,  1905,  Stats,  and  Amdts.  1905, 
pp.  134-136. 


I     In  General. 

1.  Applied,  cited,  construed,  referred  to. 
2-4.  Construction  —  Subds.    3   and   4   con- 
strued. 

II.    Assessment-book — ^Usting^. 

5.  Assessor's    duty —- Determination    not 

open  to  review. 

6.  Assessor — Presumption  as  to  acts. 

7.  Assessment-book — Assessor  to  prepare. 

8.  Same — Accessible  to  taxpayers. 

9.  Same — Removal  of  from  office  during 

Sunday. 

10.  Assessment  void — ^Failure  to  properly 

describe  land. 

11.  Same — ^Assessment-roll  not  showing  val- 

uation. 

12.  Assessment-roll  includes  lists,  etc 

13.  Assessment  of  "mining  stock." 

14, 15.  Description  of  land — Sufficiency  of. 

16.  Same  —  Affording  taxpayer  means  of 

identification  of  land. 

17.  Same — Description  by  fractional  sec- 

tions. 

18.  Same — Failure  to  refer  to  city  map. 

19.  Description  of  personal  property — Suf- 

ficiency of. 

20.  Same — Number,  kind,  amount,  etc. 

21.  Same — Test  of  sufficiency. 

22.  Same — Tax  not  invalidated  by  addi- 

tional names. 

23.  Same — Value   of   personal   property — 

Entry  of. 

24.  Failure   of   board   of   equalization   to 

act,  effect  of. 

25.  False  description  in  assessment-roll. 

26.  Figures   omitting  designation  of  dol- 

lars, etc. 

27.  Improvements — Regarded    as   real   es- 

tate. 

28.  Same — Description  of  not  necessary. 

29.  Same — ^Improvements  sufficiently  iden- 

tified in  description  of  land. 

30.  Land  described  by  township,  etc. 

31.  Same — ^Insufficient  description. 

32.  Listing  of  property — Part  of  process 

of  assessing. 

33.  Material  factors  of  assessment. 

34.  Object  of  section. 


85.  Separate  columns  in  assessment-book— 

Use  of. 

86.  Specific  and  exact  description  not  re- 

quired. 

87.  Survey  of  tide-lands — State  and  gor- 

emment   surveys   presumed  to  eos* 
form. 

88.  "System"  of  numbering  in  cities. 

39.  Subdividing  blocks  into  lots— A»e» 

ment,  when  not  invalidated. 

40.  Tract  described  by  congressional  sab- 

divisions. 

41.  'TJnsold   portions,"   etc  —  Descriptioii 

defective, 

42.  Vague  and  uncertain  deseriptioB,  ef- 

fect of. 

43.  Valuation  of  property  in  assesnaeat- 

roll — Figures  in  columns. 

44,45.  Valuation  must  be  made  by  assessor. 

Owner  cannot  place  value. 

46.  Same — Minute  description  not  implied. 

XXL    Pleading  and  Practice. 

47.  Action  —  Conjunctive     allegations   in 

complaint. 

48.  Burden  of  proof. 

49.  Writ  of  certiorari — ^Whcn  not  appro- 

priate proceeding. 

L     IN  GENERAL. 

1*  APPLiIED,  CTTED,  COIf  STR171BD,  RB- 
FERRED  TO,  etc.,  in:  Sav.  &  L.  Soc.  ts. 
Austin,  46  Cat.  415,  606  (cited);  Central 
Pac.  R.  Co.  vs.  Placer  Co.,  it  Cal.  66T,  I7« 
(construed  and  applied) ;  Grotefend  vs.  UIti» 
53  Cal.  666  (construed  with  other  sections); 
San  Francisco  A  N.  P.  R.  Cto.  vs.  State 
Board  of  Equalization,  60  Cal.  12.  38  (con- 
strued in  connection  with  S  3692  poet): 
Spring  Valley  W.  W.  vs.  Schottler.  62  Cal 
69.  116  (cited  with  other  sections):  Emeric 
▼s.  Alvarado.  64  Cal.  629,  604.  2  Pac  Rep. 
418  (construed);  San  Francisco  vs.  Flood, 
64  Cal.  504.  508.  609,  2  Pac.  Rep.  264  (con- 
strued and  applied);  Lake  County  vs.  Sul- 
phur Bank  Q.  S.  M.  Co.,  66  Cal.  17.  22,  i 
Pac.  Rep.  876  (construed  with  23628  ante): 
Baldwin  vs.  Ellis.  68  CaL  496.  497.  9  Pac. 
Rep.  662  (construed  with  other  sections): 
Cadwalader  va.  Nash.  7S  CaL  43.  61,  14  P»e 
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Rep.  885  (eonstrtied  and  applied);  Dear  vs. 
▼amum,  80  CaL  86,  88,  82  Pac.  Rep.  78 
(construed);  Knott  ys.  Peden,  84  Cal.  299, 
301,  303,  24  Pac.  Rep.  160  (cited);  City  and 
County  of  San  Francisco  vs.  Pennle,  93  CaL 
465,  468,  470,  29  Pac  Rep.  66  (construed 
and  applied);  Dear  vs.  Weineke,  94  CaL 
322,  29  Pac  Rep.  646  (construed);  San 
Gabriel  V.  !•.  &  W.  Co.  vs.  Wltmer  Co.,  96 
Cal.  623.  634,  29  Pac.  Rep.  600,  81  Id.  688, 
18  X>.  R.  A.  465  (erroneously  cited  as 
9  3651):  Clunle  vs.  Siebe,  112  Cal.  698, 
597,  44  Pac.  Rep.  1064  (construed);  People 
vs.  Smith.  123  CaL  70,  75.  76.  66  Pac.  Rep. 
765  (construed  and  applied);  Lahman  vs. 
Hatch,  124  Cal.  1,  4,  56  Pac.  Rep.  621 
(erroneously  cited  as  $3661;  construed); 
Klumpke  vs.  Baker,  181  CaL  80.  83,  68  Pac 
Rep.  137,  676  (subd.  8  construed);  Saviners 
A  L.  Sec.  vs.  San  Francisco.  181  Cal.  856, 
360,  63  Pac.  Rep.  665  (subd.  4  construed); 
Davis  vs.  Pacific  I.  Co.,  187  CaL  245,  247, 
70  Pac.  Rep.  15  (construed  and  applied); 
Kern  Valley  W.  Co.  vs.  County  of  Kern,  137 
Cal.  511,  515,  70  Pac.  Rep.  476  (construed 
and  applied);  Allen  vs.  McKay  &  Co.,  189 
CaL  94,  99,  72  Pac.  Rep.  718  (construed  and 
applied);  Palomares  Li.  Co.  vs.  County  of 
Los  Angeles.  146  CaL  530,  536,  80  Pac. 
Rep.  931  (construing  subd.  2);  Savings  & 
K  Soc.  vs.  San  Francisco,  146  CaL  673,  680, 
681,  80  Pac.  Rep.  1086  (subds.  4,  10.  11 
construed). 

As  to  asffeRMnieBt  by  state  board  of 
•qnallmatlon  of  franebliiey  roadbed,  etc.,  of 
railroad  compaales  operatlagr  in  more  tban 
one  conn tT  of  state,  see  post  9  3692  and 
note   par.   8. 

As  to  clerlpal  errorn  in  nssessment-bookSf 
see  post  S  3881  and  note. 

Afl  to  riarht  of  Nt ate  board  of  equal- 
fsatlon  to  increase  or  lonrer  assesnment  upon 
theory  tbat  there  nball  be  but  one  true 
valuation  nnder  this  and  other  sections, 
see  post  S  3692  and  note  pars.  9,  10. 

2.  CONSTRUCTION.  —  This  section  was 
doubtle.«is  intended  to  place  upon  record  an 
authenticated  statement  of  facts  proved 
and  of  legal  principles  on  which  board 
acted,  so  that  proceedings  in  proper  case 
might  be  reviewed  in  some  appropriate  pro- 
ceeding.— Central  Pac  R.  Co.  vs.  Placer 
Co.,    46    CaL    667.    671. 

See  par.  34  th4s  note. 

8.     Object  of  snbd.  3  of  this  section  is  to 

obviate  necessity  of  describing  each  lot  by 
metes  and  bc«inds  and  to  render  assess- 
ment by  number  equivalent  to  one  made 
by  metes  and  bounds. — Davis  vs.  Pacific  L 
Co.,  137  CaL  245,  247,  70  Pac.  Rep.  15. 

4.  Snbd.  4  of  this  section  Indicates  that 
classes  of  personal  property  should  be  set 
down  separately  while  statement  of  every 
article  need  not  be  made. — Savings  &  L. 
Soc.  vs.  San  Francisco,  131  CaL  356,  860, 
63  Pac.  Rep.  665.  See  People  vs.  McCreery, 
84  CaL   432. 

XL      ASSESSMENT-BOOK— LISTING. 

B.  ASSKSSOR  OBSBRVESS  PROVISION 
OF  THIS  SECTION  by  specifying  number 
of  block,    according   to    official   subdivision 


of  land,  and  that  portion  of  city  In  which 
situated,  and  where  it  does  not  appear  that 
there  is  any  "system"  for  subdivision  of 
blocks  into  lots,  assessor  may  assess  any 
subdivision  according  to  individual  own- 
ership, and  his  determination  thereon 
is  not  open  to  review,  and  If  erroneous, 
does  not  invalidate  assessment. — Klumpke 
vs.  Baker,  181  CaL  80,  88,  68  Pac.  Rep.  187, 
676.  See  Cadwalader  vs.  Nash,  78  CaL  48» 
14  Pac  Rep.  886. 

«.  ASSESSOR  IS  PRESUMED  TO  HAVE 
ACTED    IN   ACCORDANCE   \¥ITH   LATIT   In 

assessing  personal  property. — San  Francis- 
co vs.  Flood,  64  CaL  604,  506,  2  Pac  Rep. 
864. 

7.  ASSESSMENT-BOOK. — ^Assessor  Is  re- 
quired to  prepare  assessment-book,  in 
which  must  be  specified  in  separate  columns 
value  of  all  property  listed  in  statement 
made  by  owner. — Clunle  vs.  Siebe,  112  CaL 
598,   597,   44   Pac   Rep.   1064. 

8.  Assessment-books  are  accessible  to 
■11  taxpayers,  and  if  any  assessment  of 
property  is  irregrular,  facts  showing  irregu- 
larity may  be  established  by  proof  from 
assessment-books  (dictum). — San  Francisco 
vs.  Flood,  64  CaL  504,  508,  2  Pac  Rep. 
264. 

O.  Removal  of  assessment-book  fipom 
olllce  dnrlnar  Sunday. — Irregularity  In  tak- 
ing away  and  detaining  assessment-book 
from  five  o'clock  of  Saturday  afternoon 
until  Monday  morning  held  not  to  substan- 
tially affect  rights  of  parties,  as  Sunday  is 
recognized  as  a  dies  non  in  proceedings  of 
board  of  equalization,  and  book  may  be 
presumed  to  have  been  returned  before 
office  hours  of  Monday  morning. — Lahman 
vs.  Hatch,  124  Cal.  1,  6,  66  Pac  Rep.  621. 

10.  ASSESSMENT  VOID  —  Failure  to 
properly  describe  land.  —  Assessment  is 
wholly  void  where  assessor  fails  to  ob- 
serve express  provisions  of  law  which  re- 
quire him  to  describe  land  by  metes  and 
bounds  or  by  other  description  sufficient  to 
identify. — Palomares  L*.  Co.  vs.  County  of 
JjOB  Angeles,  146  CaL  530,  536,  80  Pac.  Rep. 
981.  See  People  vs.  Mahoney,  55  CaL  286; 
Harvey  vs.  Meyer,  117  CaL  60,  48  Pac.  Rep. 
1014;  Miller  vs.  Williams,  185  CaL  183,  184, 
67  Pac.  Rep.  788;  Best  vs.  Wohlford,  144 
CaL  738,  737,  78  Pac.  Rep.  293;  Central  Pac. 
R.  Co.  vs.  Nevada,  162  U.  S.  512,  624,  bk. 
40  Im  ed.  1057,   16  Sup.  Ct  Rep.   885. 

11.  Assensment-roll  not  nhowlnK  valua- 
tion.— ^Assessment  is  invalid  where  assess- 
ment-roll does  not  show  what  valuation 
had  been  put  on  land  and  Improvements 
attempted  to  be  assessed,  and  where  dupli- 
cate roll,  referred  to  In  tax-deed,  contained 
nothing  whatever  to  show  what  was  meant 
or  intended  by  figures  in  any  of  columns 
headed  "value"  or  "taxes." — Emerlc  vs.  Al- 
varado,  90  CaL  444,  466,  2-7  Pac.  Rep.  356. 

12.  AN  ASSESSMENT-ROLIj  INCLUDES 
lilSTSy  with  values  added,  and  result  is 
often  spoken  of  as  "the  assessment.'*— 
Farmers  &  Merchants'  Bank  of  Los  An- 
geles vs.  Board  of  Equalization,  97  CaL 
818,   325,   32   Pac   Rep.   812. 
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18.  ASSBSSMBirr  OF  <«inNI1fG   8TOCK>» 

followed  b7  Its  value  Inserted  In  assess- 
ment-roll or  assessment-book  is  sufficient 
description  of  such  property  under  this  sec- 
tion.— San  Francisco  vs.  F*lood,  64  Cal.  604, 
605,  2  Pac.  Rep.  264.  See  Falkner  B.  &  Co. 
vs.  Hunt,  16  Cal.  167;  People  vs.  Holladay, 
26  CaL  SCO;  People  vs.  Sneath,  28  Cal.  612; 
People  vs.  McCreery,  84  Cal.  432,  484. 

14.  DBSGRIPTION  OF  LAITD— SvJIIeiency 

of, — Statute  is  substantially  complied  with 
in  assessment,  and  property  is  properly 
taxed  where  description  is  as  definite  a« 
nature  of  case  will  admit  of, — as  erood, 
doubtless,  as  owner  would  be  able  to  ^ve 
if  he  tried  to  sell  It — ^People  vs.  Crockett, 
83  Cal.  160,  167.  See  Kelsey  vs.  Abbott,  18 
Cal.  609;  People  vs.  Pico,  20  Cal.  696;  Peo- 
ple vs.  Mariposa  Co.,  81  Cal.  196;  People  vs. 
Hyde,  48  Cal.  431;  San  Francisco  vs.  Quack- 
enbush,  63  Cal.  62;  People  vs.  Mahoney,  66 
Cal.   286. 

15.  Compnrei  As  to  insufficient  descrip- 
tions, Lachman  vs.  Clark,  14  Cal.  131;  Peo- 
ple vs.  Cone,  48  CaL  427;  People  vs.  Hyde, 
48  Cal.  431;  People  vs.  Hancock,  48  CaL 
681. 

19.  Description  vrhlch  affords  taxpayer 
means  of  Identification  so  as  not  to  mislead 
him  is  sufficiently  certain  under  statute.— 
San  Gabriel  V.  L.  &  W.  Co.  vs.  Wltmer 
Co.,  96  Cal.  623,  636,  29  Pac.  Rep.  600,  81 
Id.  688,  18  L.  R.  A.   466. 

17.  Description  by  fmctlonal  sections,  as 

same  were  stated  In  patent,  particular  por- 
tion of  assessment  applicable  to  amount  in 
controversy  being:  as  follows:  •*S.  Pre.  H 
of  N.  W.  %  sec,  22.  6  N.  1  W."  is  not  void 
for  uncertainty. — Allen  vs.  McKay  A  Co., 
139  CaL  94,  99.  78  Pac.  Rep.  718. 

18.  Failure  to  refer  to  city  map  but  de- 

scribiner  land  as  belong^insr  to  certain  named 
tracts  which  consisted  of  lots  and  blocks 
which  were  not  subdivisions  of  city  is 
held  to  be  Insufficient. — Miller  vs.  Wil- 
liams, 136  Cal.  188,  186,  67  Pac.  Rep.  788. 
See  Keane  vs.  Cannovan.  21  Cal.  291,  82  Am. 
Dee.  788;  People  vs.  Mahoney,  66  CaL  286; 
Cadwalader  vs.  Nash.  73  Cal.  43,  14  Pao. 
Rep.  385;  Labs  vs.  Cooper,  107  CaL  666,  40 
Pac.    Rep.    1048. 

1».  THB  DBSCRfPTION  OF  PERSONAI^ 
PROPBRTV — SnAclency  of. — Description  of 
property  assessed,  vis.  •*personal  property 
as  per  inventory  on  file  in  the  superior 
court,  department  No.  9,  personal  property 
$100,000,"  assessed  to  estate  is  sufficient 
compliance  with  requirements  of  statute  to 
form  basis  of  an  assessment  for  taxes  sued 
for. — City  and  County  of  San  Francsico  va. 
Pennie,  93  CaL  466,  470,  29  Pac.  Rep.  66. 

20.  Nnmber,    kind,  .  amonnt,    and    quality 

are  contemplated  by  statute  to  be  shown 
In  assessment  of  personal  property,  al- 
thougrh  assessment  which  did  not  show 
these  thinsrs  would  not  be  invalid  (dictum). 
— Savings  &  L.  Soc.  vs.  San  Francisco,  146 
CaL  673,  680.  80  Pac.  Rep.  1086.  See  People 
vs.  McCreery,  34  CaL  482,  441;  San  Fran- 
cisco vs.  Flood.  64  CaL  604,  2  Pac.  Rep.  264; 
San   Francisco  vs.  Pennie,   98  Cal.   466,  469, 


29  Pac.  Rep.  66;  Dear  vs.  Weineke,  94  CaL 
822,  29  Pac  Rep.  646. 

21.  Test  of  snlllclcBcy* — ^Personal  prop- 
erty in  assessments  for  taxation  is  suffi- 
ciently described  where  property  is  ro 
described  that  person  assessed  may  know 
for  what  he  is  to  be  taxed. — San  Francisco 
vs.  Flood,  64  Cal.  604,  606,  2  Pac.  Rep.  2fii 
See  People  vs.  Home  Ins.  Co.,  29  CaL  623. 
649. 

22.  Tax  not  invalidated  by  additloaal 
names. — Where  harvester  was  in  possession 
and  control  of  R  when  tax  accrued,  he 
havingr  been  Invested  with  all  indicia  of 
ownership  by  act  of  plaintiff  and  Its  as- 
sigrnors,  held  that  addition  of  other  names 
to  that  of  R  on  assessment-roll  did  not 
Invalidate  assessment  to  R,  and  upon  tax 
becoming  delinquent,  sale  was  properly 
made  to  higrhest  bidder.  Irrespective  of 
amount  of  delinquent  tax,  and  purchaser's 
title  at  tax-sale  was  ^ood. — Houser  H.  M. 
Co.  vs.  Haxffrove^  129  CaL  90,  95,  61  Pac 
Rep.  660. 

28.  Taino  of  personal  property— Bstrj 
of,i — Entry  in  assessment-book  by  assessor 
as  follows:  **Value  of  personal  property 
exclusive  of  money  and  solvent  credits, 
$16,726,"  held  sufficient  under  this  section 
In  action  brought  to  recover  taxes  claimed, 
and  as  aerainst  demurrer  to  complaint  upon 
the  firround  that  complaint  failed  to  state 
facts  sufficient  co  constitute  cause  of  ac- 
tion.— ^Dear  vs.  Weineke,  94  CaL  822.  29  Pac. 
Rep.  646.  See  City  and  County  of  San  Fran- 
cisco vs.  Pennie,  98  CaL  466,  29  Pac  Rep.  6i 

24.  FAILURB  OF  BOARD  OF  EaVAL. 
IZATION  TO  ACT  does  not  defeat  assess- 
ment.— Lahman  vs.  Hatch,  124  CaL  1,  C, 
66  Pac.  Rep.  621. 

28.  FAL.SB  DBSCRIFTIOHr  IN  ASSESS- 
MENT-ROLL*—  An  assessment  of  land  is 
fatally  defective  and  void  If  it  contains 
such  falsity  In  desigrnation  or  description 
of  parcel  assessed  as  might  properly  mis- 
lead owner  and  prevent  him  from  ascer- 
tainlnfiT  by  notice  that  his  land  was  to  be 
sold  or  redeemed.  Such  mistake  or  falsity 
deprives  owner  of  obvious  and  Just  purposes 
of  statute — ^that  of  sivingr  him  opportunity 
of  preventlngr  sale  by  paying:  taxes.— Bos- 
worth  vs.  Danzien,  26  CaL  297,  800.  Quote 
ruliner  as  stated  in  Tallman  vs.  White,  t 
N.   T.   66. 

2«.  FIGURSS  OMITTING  DESIGNATIOIV 
OF  CENTS,  dollars,  or  easrles  are  insuffi- 
cient in  assessing:  value.  —  Hurlbutt  ts. 
Butenup,  27  CaL  60,  67.  See  Braly  va  Sea- 
man, 30  CaL  610;  People  vs.  San  Francisco 
Sav.  Union,  31  Cal.  182;  Peopla  vs.  Hastings, 
84   CaL   671. 

27.  IMPROVBMBNTSt  FOR  PITRPOSES 
OF  TAXATION,  ARE  REAL   ESTATE,  and 

this  section  requires  them  to  be  assessed 
as  such. — ^People  vs.  Smith,  123  CaL  70,  TCL 
66  Pac  Rep.  766. 

28.  Description  of  IsBproveaseats  is  set 
necessary  In  assessment  |  all  that  is  re- 
quired  is   greneral   designation   of  Improve- 
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ments  with  value  at  which  they  are  as- 
sessed.— ^Lahman  vs.  Hatch,  124  Cal.  1,  4, 
56  Pac  Rep.  621.  See  People  vs.  Rains,  22 
Cal.  127. 

98u  Improvements  are  svflUHently  Idcntl- 
fled  under  this  section  in  description  of  real 
property. — ^Lahman  vs.  Hatch,  124  Cal.  1, 
4,    56    Pac   Rep.   621. 

SOb  liAND  MAY  BB  DBSCRIBBD  ON 
ASSKSSMBNT  -  ROLL         BY         TOWNSHIP, 

rangre,  section,  or  fractional  section  when- 
ever, by  reason  of  divisions  and  subdivisions 
provided  by  acts  of  congress,  it  is  possible 
to  so  describe  land  as  to  identify  it,  regrard- 
less  of  whether  land  is  public  land  of 
United  States  or  of  state. — ^Allen  vs.  McKay 
139    Cal.   94,    99,    72   Pac   Rep.    718. 

SI.  fnsnffleleiit  descrlptlom  of  land.^ — ^De- 
scription such  as  "tract  of  land  entered  by 
Frazler.  in  section  13,  township  13,  range 
7 "  Is  defective  because  it  is  neither  de- 
scription by  township,  range,  section,  or 
fractional  section,  nor  Is  It  description 
by  metes  and  bounds,  nor  In  any  way  is 
it  sufficiently  described  to  identify  land. — 
Lake  County  vs.  Sulphur  Bank  Q.  S.  M.  Co., 
66  Cal.   17,  22,  4  Pac  Rep.   876. 

SS.  LISTING  OF  PROPERTY  ^  Part  of 
proeeMi  of  aaaesaliiK.  —  Farmers  &  Mer- 
chants Bank  vs.  Board  of  Bqualization,  97 
Cal.   818.  325,  82  Pac.   Rep.   812. 

53.  MATERIAL    FACTORS    OF    ASSBSS- 

MBNTy  such  as  party  to  whom  property  Is 
assessed,  description  of  property,  cash 
value  of  property  listed  or  described,  must 
appear  on  assessment-roll  or  books. — Em- 
eric  vs.  Alvarado,  64  Cal.  629,  606,  2  Pac 
Rep.  418. 

54.  OBJBCT  OF  THIS  SBCTION  Is  to  re- 
quire assessment  of  each  taxpayer  to  be 
complete  within  itself. — Knott  va  Peden, 
84  Cal.  299.  308,  24  Pac.  Rep.  160. 

Bee  para  2-4  this  note. 

55.  SEPARATE  COLUMNS  —  USB  OF. — 
Duty  of  assessor  to  assess  property  within 
county  specifically  and  in  separate  columns 
under  appropriate  head  is  imperative,  and 
where  he  does  not  assess  lots  nor  even  the 
block  separately,  but  assesses  portion  of 
lot  as  one  undivided  parcel,  and  where  there 
Is  nothing  to  show  refusal  to  make  state- 
ment to  assessor,  assessment  is  void, — Cad- 
walader  vs.  Nash,  78  Cal.  43,  48,  14  Pac.  Rep. 
385. 

9B,  SPECIFIC  AND  EXACT  DESCRIP- 
TION of  property,  such  as  would  be  neces- 
sary in  an  action  to  recover  same,  Is  not 
necessary  in  making  out  an  assessment  of 
such  property.  —  City  and  County  *  of  San 
Francisco  vs.  Pennle,  93  Cal.  465,  470,  29 
Pac.  Rep.  66. 

ST.  SURVEYS  OF  TIDE-LANDS  OF 
STATE  were  presumably  made  to  con- 
form to  surveys  of  public  lands  by  general 
government.  Description  of  such  lands,  by 
reference  to  fractional  sections,  as  stated 
In  government  survey,  is  sufBcient. — ^Allen 
vs.  McKay,  189  Cal.  94.  99,  72  Pac.  Rep. 
T18. 


88.  MSYSTEBP'  OF  NUMBERING  IN 
CITIES. — Fact  that  single  block  had  been 
subdivided  does  not  constitute  a  "system" 
of  numbering  or  Indicate  that  other  blocks 
were  subdivided  or  numbered.  —  Davis  vs. 
Pacific  I.  Co.,  137  Cal.  245,  247,  70  Pac. 
Rep.  16. 

89.  SUBDIVIDING  BLOCKS  INTO  LOTS 
for  purpose  of  assessment,  even  if  errone- 
ous as  to  ownership,  does  not  Invalidate 
assessment,  especially  where  owner  does 
not  give  to  officer  description  of  land 
claimed  by  him. — Davis  vs.  Pacific  L  Co., 
187  Cal.  246,  248,  70  Pac.  Rep.  16. 

40.  TRACT  DESCRIBED  BY  CON- 
GRESSIONAL SUBDIVISIONS.— Tract  con- 
taining not  more  than  six  hundred  and 
forty  acres  Is  sufficiently  described  in  as- 
sessment by  stating  congressional  subdivi- 
sion contained  in  deed. — Lake  Co.  vs.  Sul- 
phur Bank  Q.  M.  Co.,  66  Cal.  17,  22,  4  Pac. 
Rep.  876. 

41.  "UNSOLD  PORTIONS.**— Property  de- 
scribed as  "unsold  portions  of  eleven 
square  leagues  of  lands  known  as  Los  Mo- 
kelamus"  is  defective  in  not  designating 
by  metes  and  bounds  or  some  other  suffi- 
cient mode  of  identification  the  unsold  por- 
tion, and  for  this  defect  assessment  Is  in- 
valid.— People  vs.  Pico,  20  CaL  696.  See 
People  vs.  Holladay,  26  Cal.  800,  803. 

42.  VAGUE  AND  UNCERTAIN  DESCRIP- 
TION of  land  renders  assessment  Invalid. — 
People  vs.  Flint,  89  Cai.  670. 

48.  VALUATION  OF  PROPERTY  IN  AS- 
SESSMENT-ROLL.— Where  property  is  de- 
scribed in  roll  with  its  valuation  as  fol- 
lows: '•Money,"  valuation  "6000";  "money 
loaned,"  valuation,  "125.000,"  and  over  the 
column  of  valuations  is  the  word"Dollars," 
indicating  meaning  of  figures  in  column, 
such  designation  of  valuation  is  sufficient — 
People  vs.  McCreery,  84  Cal.  482,  441. 

44.  VALUATION  MUST  BE  MADE  BY 
ASSESSOR!  owner  cannot  place  value. — 
Emeric  vs.  Alvarado,  64  Cal.  629,  605,  2  Pac. 
Rep.  418. 

45.  PlaeInK  valuation  upon  property  Is 
express  function  of  assessori  there  is  no 
provision  of  statute  requiring  owner  to 
place  value  upon  his  property. — Clunie  vs. 
Slebe,  112  Cal.  593,  697,  44  Pac  Rep.  1064. 

46.  Minute  description  not  Implied. — Re- 
quirement that  valuation  shall  be  made  by 
assessor  does  not  necessarily  imply  that 
minute  or  full  description  shall  be  given 
In  roll.— People  vs.  McCreery,  84  Cal.  432. 
441. 

IIL     PLEADING    AND    PRACTICE. 

47.  ACTION. —  Complaint  which  merely 
alleges  conjunctively  that  assessment  did 
not  show  "the  number,  kind,  amount,  and 
quality"  of  personal  property  is  negative 
allegation,  pregnant  with  affirmative  ad- 
mission that  assessment  did  show  at  least 
three  of  these  requisites,  and  is  not  posi- 
tive allegation  that  assessment  failed  to 
show  any  particular  one  of  the  four. — Dear 
vs.  Varnum,  80  Cal.   86,  89,  22  Pac.  Rep.  76. 
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48.  BURDEN  OF  PROOF  l8  on  person  errors  of  Judfirment  In  respect  either  of 
assessed  to  show  that  action  of  assessor  Is  facts  or  law  of  case  in  determining  qnes- 
unauthorlzed  by  law.  —  San  Francisco  vs.  tion  within  Jurisdiction  of  board  of  eqnal- 
Flood,  64  Cal.  504,  608.  2  Pac.  Rep.  264.  Isatlon. — Central  Pac  R.  Co.  Ta  Placer  Co^ 

49.  WRIT    OF   CERTIORARI    is    not   ap-  46  CaL  667,  671. 
propria te  proceedine:  for  correction  of  mere 

§  3651.  INDEX  TO  ASSESSUENT-BOOK.  The  assessor  must  prepare  an 
index  to  the  assessment-book,  which  must  show  the  name  of  the  taxpayer, 
each  page  whereon  his  assessment  appears,  the  post-olQSce  address,  or  the  post- 
office  address  of  his  agent,  secretary,  or  managing  agent,  when  known.  The 
state  board  of  equalization  shall  prescribe  the  form  of  such  index. 

History:     Enacted   March   12,   1872;    amended   March   24,   1874,   Code 
Amdts.  1873-4,  p.  145;   April  1,  1876,  Code  Amdta.  1875-6,  p.  12;    March  22, 

1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  12;   March  7,  1881,  Stots.  and  Amdts. 

1881,  pp.  60-61;   March  28,  1895,  Btots.  and  Amdts.  1895,  p.  314. 

Applied,  dted,  coBstracd,  referred  te,  etc,  18    L.    R.    A.    466     (erroneously    cited    for 

In:    San    Francisco   vs.    Flood,   64    CaL    604,  8  8650);    Lahman   vs.   Hatch,    124   CaL  1,  4, 

508,  2  Pac.  Rep.  264   (cited  with  other  see-  66    Pac.    Rep.    621    (erroneously    cited   for 

tions) ;  CTadwalader  vs.  Nash,  78  CaL  48,  61,  |  8650). 


14  Pac.  Rep.  886  (cited  with  other  sections);  As    to    asscMment,    form    of   asaewaeBt- 

Ban  Gabriel  ▼.  Li.  &  W.  Co.  vs.  Witmer,  96      book,  ete..  In  soMeral,  see  ante  ||  3627,  3638, 
CaL   623,  684,  29  Pac.  Rep.   600,  81  Id.   688^     8660  and  notes. 


§8662.    ASSESSDflENT-BOOK;  WHEN  COMPLETED,  AFFIDAVIT.    On 

or  before  the  first  Monday  in  July,  in  each  year,  the  assessor  mujst  complete 
his  assessment-book.    He  and  his  deputies  must  take  and  subscribe  an  affidavit 

in  the  assessment-book,  to  be  substantially  as  follows:   "I,  ,  assessor  of 

(or  deputy  assessor,  as  the  case  may  be), County,  do  swear  that  between 

the  first  Monday  in  March  and  the  first  Monday  in  July,  eighteen  hundred 

and f  I  have  made  diligent  inquiry  and  examination  to  ascertain  all  the 

property  within  the  county  (or  within  the  subdivision  thereof  assessed  by  me, 
as  the  case  may  be),  subject  to  assessment  by  me,  and  that  the  same  has  been 
assessed  on  the  assessment-book,  equally  and  uniformly,  according  to  the  best 
of  my  judgment,  information,  and  belief,  at  its  full  cash  value ;  and  that  I  have 
faithfully  complied  with  all  the  duties  imposed  on  the  assessor  under  the 
revenue  laws;  and  that  I  have  not  imposed  any  unjust  or  double  assessment 
through  m'alice  or  ill-will  or  otherwise ;  nor  allowed  any  one  to  escape  a  just 
and  equal  assessment  through  favor,  or  reward,  or  otherwise.*'  But  the  fail- 
ure to  take  or  subscribe  such  an  affidavit,  or  any  affidavit,  will  not  in  any 
manner  affect  the  validity  of  the  assessment. 

History:  Enacted  March  12,  1872;  ayncnded  April  1,  1872,  so  as  to  read 
as  in  ori^nal  published  section;  amended  March  22,  1880,  Code  Amdts.  1880 
(Pol.  pt.),  p.  13;    March  7,  1881,  Stats,  and  Amdts.  1881,  pp.  61-62. 

1.  Applied    cited,  construed,  referred  to.  other   sections);    San   Francisco  vs.  Pennle. 

2.  Assessment-roll— Conclusive  as  to  date.  ^3  Cal.  465.  473.  29  Pac  Rep.  66   (cited  with 

3    game As  to  valuation.  13639   ante);   People   vs.   National  Bank  of 

4!  Parol  proof  not  admissible  to  establish  act  ^-  O-  ^^^S'  ^23  Cal.  63,  58,  69  Am.  SL  Rep. 

of  assessment.  '2,  55  Pac.  Rep.  685.  45  I*   R.  A.  747  (cited 

5.  Time  for  completion  of  assessment-book.  ^^^^   «  ^^32   ante);  Henne  vs.   Los  Angeles 

6.  Time  for  completion  of  assessment-Act  of      ^°-    ^^9    Cal.    297.    299.    61    Pac.    Rep.  1081 

•tQjA  (cited     with     other     sections);     Miller    vs. 

County  of  Kern.  137   Cal.   516.   523.  70  Pac. 

1.     APPLIKD,   CITED,   CONSTRFED,  RB-  Rep.  549  (construed  with  |S  8682.  3732  post): 

FERRED  TO,  etc.,  in:    Spring  Valley  W.  W.  Allen  vs.   McKay.   189   Cal.   94,   100,  71  Ptc. 

vs.    Schottler,    62    Cal.    69,    116    (cited    with  Rep.  713   (construed  and  applied), 

other  sections);  San  Francisco  vs.  Flood.  64  As   to    ezamlaatlon    of   taxpayer  oaly  n 

Cal.    504,    508.    2    Pac.    Rep.    264    (cited   with  aid  to   assessor  to   enable   hlat  to  perf^m 
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lite  dvity,  wmd  to  make  return  under  oatliy 
mm  provided  In  ihim  section,  see  ante  |  3632 
and   note  par.  7. 

S.  JILSSBSSMBNT-ROLIi  constitutes  sole 
and  conclusive  evidence  as  to  date  of  assess- 
naent. — ^Allen  vs.  McKay,  139  Cal.  94,  101, 
72    Pa.c.  Rep.   713. 

S»  Is  the  only  record  of  assessor's  final 
Jadarment  In  respect  to  valuation  of  prop- 
erty.— People  vs.  Stockton  &  C.  R.  Co.,  49 
Cal.  414.  421;  Allen  vs.  McKay,  139  CaL  94, 
101,   72  Pac.  Rep.  718. 

4.  PAROL  PROOF  NOT  ADMISSIBLB 
TO    ESTABLISH    ACT    OF    ASSBSSMBNT.^ 

In  an  action  relatinsr  to  payment  of  taxes 
in  order  to  create  title  by  adverse  pos- 
session, an  act  sucli  as  sussessment  of  real 
property  cannot  be  established  by  parol 
proof  or  by  anything:  other  than  an  actual 
record. — ^Allen  vs.  McKay,  139  Cal.  94,  101, 
72  Pac.  Rep.  718  (the  court  holdinsr  in  this 


decision  that  there  was  nothinsr  in  the  for- 
mer appeal,  Allen  vs.  McKay,  120  Cal.  332, 
62  Pac.  Rep.  828,  supportinsr  the  contention 
that  the  law  of  this  case  was  otherwise). 

5.  TIMS3  FOR  COMPLETIOBT  OF  AS- 
SESS SMESNT-BOOK. — Assessor  may  complete 
his  assessment-book  prior  to  first  Monday 
in  July,  laneruasre  of  section  bein?  "on  or 
about  the  first  Monday  in  July,"  etc.,  and 
there  is  no  reason  why  assessment-book 
may  not  be  completed  prior  to  thirtieth  day 
of  April. — ^Allen  vs.  McKay,  189  Cal.  94, 
100,  72  Pac.  Rep.  718. 

e.  TIMB  FOR  COMPLBTION  OF  PESR- 
SONAL  prope:rty  ASSBSSMESNT— Act  of 
1874. — In  city  and  county  of  San  Francisco, 
assessor  required  to  complete  assessment  of 
personal  property  on  or  before  first  Monday 
in  June  in  each  year,  under  Statutes  of  1874 
p.  447. — City  and  County  of  San  Francisco 
vs.  Pennie,  98  Cal.  465,  478,  29  Pac.  Rep.  66. 


§3653.  CERTIFIED  COPY  OF  ASSESSMENT-BOOK  TO  BE  FUR- 
NISHED CITIES  AND  TOWNS,  ON  REQUEST.  1.  On  or  before  the  third 
Monday  in  July  of  each  year,  the  assessor  must  furnish  such  incorporated 
cities  and  towns  within  the  county  as  shall  make  written  request  for  the  same, 
on  or  before  the  SSrst  Monday  in  March  of  each  year,  a  complete  certified  copy 
of  his  assessment-book,  so  far  as  such  assessment-book  pertains  to  property 
within  the  limits  of  said  incorporated  cities  and  towns. 

2.  The  assessor  may  charge  incorporated  cities  and  towns  five  cents  per 
folio  of  one  hundred  words  for  each  copy  of  his  assessment-book,  furnished 
such  incorporated  cities  and  towns. 

3.  The  assessor  must,  on  the  first  Monday  of  each  month,  furnish  all  such 
incorporated  cities  and  towns  within  the  county  as  shall  make  written  request 
for  the  same,  a  description  of  all  personal  property,  the  name  and  address,  by 
street  and  number,  of  the  owners,  and  assessed  value  thereof,  whenever  the 
tax  on  such  property  is  collected  by  the  assessor. 

4.  The  assessor  may  charge  incorporated  cities  and  towns  five  cents  per 
folio  of  one  hundred  words  for  such  description  of  personal  property. 

History:  Enacted  March  12,  1872,  founded  upon  §  20  Act  May  17,  1861, 
Stats.  1861,  pp.  424-425;  amended  February  28,  1891,  Stats,  and  Amdts. 
1891,  pp.   14-15;    March  28,   1895,   Stats,  and  Amdts.  1896,  pp.   314-315. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Assessment — What  not  required  to  stai 

Date. 


1»     Applied,  cited,  conatraed,  referred  to, 

etc.  In:  Spring:  Valley  W.  W.  vs.  Schottler, 
62  Cal.  69.  116  (cited  with  other  sections); 
San  Francisco  vs.  Flood,  64  Cal.  604,  508,  2 
Pac.   Rep.   264    (cited  with   other   sections); 


Woods  vs.  Varnum.  86  Cal.  639,  647,  24  Pae. 
Rep.    843    (erroneously   cited   for   S  3763). 

2.  ASSESSBfBNT  IS  NOT  RECtUIRBD  TO 
STATES  that  taxpayer  owned  property  as- 
sessed on  first  Monday  of  March  or  that 
city  had  a  map-book  to  render  assessment 
valid. — City  of  Santa  Barbara  vs.  Eldred, 
108  Cal.  294,  298,  41  Pac.  Rep.  410. 


§  3654.  ASSESSMENT-BOOKS,  ETC.,  TO  BE  DELIVERED  TO  CLERK 
OF  SUPERVISORS.  NOTICE  OF  MEETING  TO  EQUALIZE  ASSESS- 
MENTS.  As  soon  as  completed,  the  assessment-book,  together  with  the  map- 
books,  statements,  and  military  roll,  must  be  delivered  to  the  clerk  of  the 
board  of  supervisors,  who  must  immediately  give  notice  thereof,  and  of  the 
time  the  board  will  meet  to  equalize  assessments,  by  publication  in  a  news- 
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paper,  if  any  is  printed  in  the  county ;  if  none,  then  in  such  manner  as  the 
board  may  direct.  In  the  mean  time  the  assessment-book,  map-book  and  state- 
ments must  remain  in  his  office  for  the  inspection  of  all  persons  interested. 
After  the  board  of  equalization  has  completed  its  labors,  the  nrap-books  and 
statements  shall  be  returned  to  the  county  assessor's  office,  and  shall  be  kept 
in  said  office  for  future  reference. 

History:     Enacted  March  12,  1872;   amended  March  28,  1895,  Stats,  and 
Amdts.  1895,  p.  316. 

Applied,  elted,  conatniedy  referred  tOp  etc.,  69,    116     (cited    with    other    sections);   San 

in:    Maxwell   vs.   Board   of   Supervisors,    68  Francisco  vs.  Flood.  64  Cal.  604.  608,  I  Pac 

Cal.    389.    894    (cited   with    other   sections);  Rep.  264   (cited  with  other  sections). 
Spring  Valley  W.  W.  vs.  Schottler.  62  CaL 

§  3655.  STATEMENT  BY  AJSSESSOB  TO  STATE  BOASD  OF  EQUALI- 
ZATION, TO  SHOW  WHAT.  On  the  second  Monday  in  Jnly  of  each  year, 
the  assessor  of  each  county  must  transmit  to  the  state  board  of  equalization, 
in  such  form  as  said  board  shall  require,  a  statement  showing : 

1.  The  several  kinds  of  personal  property. 

2.  The  average  and  total  value  of  each  kind. 

3.  The  number  of  livestock,  number  of  bushels  of  grain,  number  of  gallons 
of  wines  or  liquors,  number  of  pounds  or  tons  of  any  article  sold  by  the  pound 
or  ton. 

4.  When  practicable,  the  separate  value  of  each  class  of  land,  specifying  the 
classes  and  the  number  of  acres  of  each. 

5.  A  true  statement  of  the  agricultural  and  industrial  pursuits  and  products 
of  the  county,  with  such  other  statistical  information  as  said  board  shall 
require. 

Hfstory:     Enacted  March  12,  1872;   amended  March  28,  1895,  Stats,  and 
Amdts.  1895,  p.  315. 

Applied,  elted,  conatnied,  referred  to,  etc..  Am  to  risht  off  state  board  of  ewdlntlM 

in:     Savlngrs   A   Ia   Soc   vs.   Austin,    4S    Cal.  to  Increase   or  lower   aoseasment-roll  «fw 

416.   505    (cited);  Baldwin  ra  Ellis.  68  Cal.  theonr   tkat    there   shall    be    bat   ose  txw 

495.   497.  9  Pac  Rep.   652   (cited  with  |  8692  Taloatton  under  this  and  other  sectioB%  see 


post);  Henne  vs.  Los  Angreles  Co..  129  CaL      post  |  3692  and  note  para  9,  10. 

297.  299,  61  Paa  Rep.  1081  (cited  with  other  As  to  rlsrht  of  state  board  of  e^nallsatlM 


sections).  to  order  reassessnaenty  see  post  {3692  note 

par.    11. 

§3656.  PENALTY  FOB  FAILUSE  OF  ASSESSOR  TO  COMPLETE 
ASSESSMENT-BOOK  AND  TBANSBHT  STATEMENT.  Every  assessor  who 
fails  to  complete  his  assessment-book,  or  who  fails  to  transmit  the  statement 
mentioned  in  the  preceding  section  to  the  state  board  of  equalization,  forfeits 
the  sum  of  one  thousand  dollars,  to  be  recovered  on  his  ofiBcial  bond,  for  the 
use  of  the  county,  in  an  action  brought  in  the  name  of  the  people  by  the 
attorney-general  when  directed  to  do  so  by  the  state  board  of  equalization. 

History:     Enacted  March  12,  1872;   amended  March  28,  1895,  Stats,  and 
Amdts.  1895,  p.  315. 

Applied,  cited,  constrned,  referred  t«,  etc.,  with  other  sections);  Henne  vs.  Los  Ao- 
In:  People  ex  rel.  Attorney-General  vs.  greles  Co.,  129  Cal.  297,  299.  «1  Pac.  Rep. 
Rels,  76  Cal.  269,  279,  18  Pac  Rep.  309  (cited      1081    (cited  with  other  sections). 

§3657.  PERSONS  CLAIMINO  OWNEESHIP  OF  PROPEETY  AM) 
DESIBINO  TO  BE  ASSESSED.  Lands  once  described  on  the  assessment-book 
need  not  be  described  a  second  time,  bnt  any  person  claiming  the  same,  and 
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deairing  to  be  assessed  therefor,  may  have  his  name  inserted  with  that  of  the 
person  to  whom  such  land  is  assessed. 

History:    Enacted  March  12,  1872, 

1.  Applied,  dtedy  constraed,  referred  to.  actual  occupancy  of  land,   for  purpose  of 

2.  Adverse  possession — Payment  of  tax  as  eld-      saininsr    title    by   adverse    possession,    and 

ment  of  title.  burden    is    upon    claimant    to    do    acts    re- 

3.  Same — Payment  bj   any  person   elaiming      quired  to  create  adverse  title. — Cavanaush 

interest.  vs.  Jackson,  99  CaL  672,  676,  84  Pac.  Rep. 


APPLIED,  CITBD,  CONSTRUBD,  RB- 


609. 


V^BXIRED  TO,  etc,  in:    Cavanau^h  vs.  Jack-  8.     PAYMENT  MAT  BB  MADB   BY  ANY 

son,  99  Cal.  672.  676,  84  Pac.  Rep.  609  (con-  PERSON    CLAIMING    INTEREST    in    land, 

strued  with  |  3628  ante).  and  effect  of  such  payment  will  be  to  dis- 

JkM    to     assessing     property    claimed     by  charge   land   from   burden  of  taxation,   and 

^^JKcreBt    clalmaatSy    see    ante    1 8628    and  as   there   is   thereafter  no   obligation   upon 

note.  any  one   to  pay   tax,,  no  right  can  be  ac- 

S»     ADVERSE   POSSESSION — Payment   of  ^  quired    by   making   payment   of   amount    of 

t«x  aa  elemcBt  of  title. — Statute  makes  pay-  tax  to  tax-collector. — Cavanaugh  vs.  Jack- 


ment   of   tax  as  Important  an   element  as  I    son,  99  CaL  672,  675,  84  Pac.  Rep.  609. 

§  3658.    SUPEBVISOBS  TO  FUKNISH  ASSESSOR  WITH  MAPS,  BOOKS, 

ETO.  The  board  of  supervisors  of  each  county  must  provide  and  furnish  the 
assessor  with  the  proper  books,  blanks,  maps,  and  plat-books  for  the  use  of 
his  office.  Such  maps  and  plat-books  shall  show  the  private  lands  owned  or 
claimed  in  the  county,  and  if  surveyed  under  the  authority  of  the  United 
States,  the  divisions  and  subdivisions  thereof,  with  their  acreage,  according  to 
snch  survey;  if  held  under  Spanish  grant,  the  exterior  boundaries  of  such 
gprants,  the  divisions  and  subdivisions  and  number  of  acres  claimed.  The 
proper  maps  and  plat-books  of  cities,  towns,  villages,  school  districts,  and  road 
districts  must  in  like  manner  be  provided  and  furnished. 

The  state  board  of  equalization  shall  prescribe  the  forms  for  such  books, 
blanks,  maps,  and  plat-books,  and  may  require  such  map  and  plat-books  to  be 
indexed  to  show  owners'  names,  give  correct  description  for  assessment,  show 
improvements  and  assessed  value.  The  board  of  supervisors  of  each  county 
shall  in  like  manner  furnish  the  assessor  the  necessary  office  room,  furniture, 
and  stationery. 

[When  state  board  may  supply  assessor's  office.]  If  the  board  of  super- 
visors of  any  county  fails  or  refuses  to  provide  and  furnish  the  assessor  with 
the  proper  books,  blanks,  maps,  and  plat-books,  and  the  necessary  office  room, 
furniture,  and  stationery,  as  in  this  section  provided,  then  the  state  board  of 
equalization  must,  upon  the  application  of  the  assessor,  provide  and  furnish 
the  same. 

[A  county  charge.]  The  cost  of  such  books,  blanks,  maps,  plat-books,  office 
room,  furniture,  and  stationery  shall  be  a  county  charge,  whether  the  same  be 
provided  and  furnished  by  the  board  of  supervisors  or  by  the  state  board  of 
equalization,  and  must  be  paid  in  the  same  manner  as  other  county  charges 
from  the  county  general  fund. 

History :     Enacted  March  12,  1872;   amended  March  28,  1895,  Stats,  and 
Amdts.  1895,  p.  316;    February  27,  1901,  Stats,  and  Amdts.  1900-1,  p.  51. 

Applied,  dted,  comstmed,  referred  to,  etc..   In:    Cadwalader  vs.  Nash.  78  Cal.  4S,  51,  14 
Pac.  Rep.  885  (cited). 

§  3658a.  OFFICIAL  MAP  OF  ADDITIONS  TO  CITY;  ASSESSMENT  IN 
REFERENCE  TO.    Whenever  any  city,  town,  or  subdivision  of  land  is  platted 
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or  divided  into  lots  or  blocks,  and  whenever  any  addition  to  any  city,  town,  or 
such  subdivision  shall  be  or  has  been  laid  out  into  lots  or  blocks  for  the  pur* 
pose  of  sale  or  transfer,  it  shall  be  lawful  for  the  city  engineer,  or  the  county 
or  city  and  county  surveyor,  under  the  direction  and  with  the  approval  of  the 
city  council  or  board  of  supervisors  of  said  city,  county,  or  city  and  county, 
to  make  an  official  map  of  such  city,  town,  or  subdivision,  giving  to  each  block 
on  such  map  a  number,  and  to  each  lot  or  subdivision  in  such  block  a  separate 
number  or  letter,  and  giving  names  to  such  streets,  avenues,  lanes,  courts, 
commons,  or  parks,  as  may  be  delineated  on  such  official  map. 

[Duty  of  assessor.]  Whenever  the  city  council  or  board  of  supervisors  of 
such  city,  county,  or  city  and  county,  shall  adopt  such  map  as  the  official  map 
of  the  subdivision,  town,  city,  coimty,  or  city  and  county,  it  shall  be  lawful  to, 
and  the  assessor  shall,  describe  such  lots,  blocks,  or  parcels  of  land  by  num- 
bers or  letters  as  delineated  on  such  map  in  assessing  such  property, 

[Reference  to  map  in  deeds,  etc.]  And  it  shall  be  lawful  and  sufficient  to 
describe  such  lots  or  blocks  in  any  deeds,  conveyances,  contracts,  or  obUga- 
tions  affecting  any  such  lots  or  blocks  as  designated  on  such  official  map,  a 
reference  to  such  map  sufficient  for  the  identification  thereof  being  coupled 
with  such  description.  Such  engineer  or  surveyor,  under  the  direction  and 
with  the  approval  of  the  city  council  or  board  of  supervisors  of  such  city, 
county,  or  city  and  county,  may  compile  such  map  from  maps  on  file,  or  may 
resurvey  or  renumber  the  blocks,  or  renumber  or  reletter  the  lots  in  such 
blocks,  or  change  the  names  of  streets. 

[All  surveys  and  the  field-notes  shall  remain  public  property.]  All  surveys 
and  the  field-notes  thereof  made  by  any  such  engineer  or  surveyor,  under  the 
provisions  of  this  section,  or  in  surveying  officially  any  lots  or  parcels  of  land 
in  any  city,  town,  coimty,  or  city  and  county,  for  the  purposes  of  any  such 
map,  shall  be  filed  in  the  office  of  the  surveyor  or  engineer,  as  the  case  may 
be,  and  shall  become  a  part  of  the  public  records  of  such  city,  town,  county,  or 
city  and  county. 

[Maps  shall  be  certified.]  Each  and  every  map  made  and  adopted  as  herein- 
above provided,  shall  be  certified  under  the  hands  of  a  majority  of  the  mem- 
bers and  the  presiding  officer  and  secretary  and  official  seal,  if  any,  of  the 
authority  adopting  the  same.  Such  certificate  shall  set  forth  in  full  the  reso- 
lution adopting  such  map,  with  the  date  of  adoption;  and  such  map,  so  certi- 
fied, shall 

Be  forthwith  filed  in  the  office  of  the  county  recorder  of  the  coimty,  or  cit7 
and  county,  wherein  the  platted  lands  are  situate,  and  the  said  recorder  shall 
immediately  securely  fasten  and  bind,  in  one  of  a  series  of  firmly  bound  books 
to  be  provided,  together  with  the  proper  indexes  thereof  and  appropriately 
marked  for  the  reception  of  the  maps  herein  provided  for,  each  such  map  so 
filed  with  him ;  and  the  same  shall  become  an  official  map  for  all  the  purposes 
of  this  section  when  so  certified,  filed  and  bound,  but  not  before. 

[Applies  to  all  cities,  towns,  and  villages.]  This  section  is  hereby  made 
applicable  to  all  cities,  towns,  and  villages  in  this  state,  as  well  as  to  the 
counties,  and  cities  and  counties  thereof,  whether  the  same  be  incorporated  or 
not;  and  the  words  "city  council  or  board  of  supervisors"  wherever  used 
herein  shall  be  deemed  to  include  the  proper  corresponding  governing:  board 


«nt.»,eh.  ni.]  aVRVBYCMUGBNBRAL.— DUTIBa    OF.  (896)     9iM68-M«a 

and  authority  in  each  such  place;  and  the  words  "city  engineer"  and  "county 
or  city  and  county  surveyor"  shall  be  deemed  to  include  the  like  or  corre- 
sponding oflScer,  subject  to  the  direction  of  such  "corresponding  governing 
board  and  authority"  in  each  such  place;  or,  if  there  be  no  such  oflScer  subject 
to  such  direction,  such  "corresponding  board  and  authority"  may  employ 
competent  engineers  and  surveyors  to  the  extent  necessary  for  the  carrying 
out  of  the  purposes  of  this  act  in  the  places  subject  to  its  jurisdiction,  and  the 
persons  so  appointed  shall  have  the  same  authority  and  shall  perform  the 
same  duties  as  are  given  to  and  enjoined  upon  "city  engineers"  and  "county 
or  city  and  county  surveyors,"  respectively,  in  like  cases. 

[Costs,  how  paid.]  The  services  of  such  engineers  and  surveyors  so 
employed  shall  be  contracted  for,  examined,  passed  upon,  audited,  and  paid 
as  are  other  debts  contracted  by  such  governing  boards  and  authorities. 

Hrttory:     Enacted  March  25, 1903,  Stats,  and  Amdts.  1903,  pp.  408-409. 

§  3659.    DUTT  OF  SXTBVEYOR-OENEBAL  IN  RELATION  TO  LANDS 

SOLD  STATE.    On  or  before  the  first  Monday  in  March  in  each  year,  the 

surveyor-general  of  the  state  and  the  tide-land  commissioners  must  make  out 

and  transmit  to  the  assessor  of  each  county  where  lands  or  lots  lie  that  may 

have  been  sold  by  the  state,  for  which  certificates  of  purchase,  patents,  or 

deeds  have  issued,  during  the  year  preceding,  certified  lists  of  such  lands  or 

lots,  giving  a  description  thereof  by  congressional  divisions  and  subdivisions, 

or  lots  and  blocks,  together  with  the  names  of  the  purchasers  thereof,  and 

the  amount  of  the  principal  unpaid,  if  any,  on  the  first  Monday  in  March. 

History:     Enacted  March  12,  1872;    amended  April  1,  1897,  Stats,  and 
Amdts.  1897,  p.  427. 

Applied,  cited,  comatmed,  referred  to,  etc.»  Aa  to   board   of  tide-land   eommlaafloners. 

In:     People   vs.    Donnelly,    68   Cal.    144,    146  office   abolished,    see    ante    If  865,    696    and 

(cited    with    13617    ante);    Cadwalader    vs.  notes;  HBNlflNGPa  OBNBRAL  LAWS  p.  622 

Nash,  73  CaX  43,  51,  14  Pac  Rep.  386  (cited),  and  note. 

§3660.  WHEN  ASSESSOR  LIABUB  FOK  TAXES  ON  UNASSESSED 
PKOPERTY.  The  assessor  and  his  sureties  are  liable  on  his  ofBcial  bonds  for 
all  taxes  on  property  within  the  cotmty,  which,  through  his  wilful  failure  or 
neglect,  is  unassessed. 

History:    Enacted  March  12,  1872. 

§3661.  DISTRICT  ATTORNEY  TO  PROSEOUTE  ASSESSOR  FOR 
UNPAID  TAXES,  WHEN.  Any  taxpayer  who  shall  have  knowledge  of  any 
property  that  has  escaped  taxation  as  provided  in  the  preceding  section,  may 
file  with  the  board  of  supervisors  an  aflSdavit,  setting  forth  the  fact  that  such 
property  has,  through  the  wilful  failure  or  neglect  of  the  assessor,  escaped 
taxation,  together  with  a  description  of  the  property  as  near  as  such  taxpayer 
may  be  able  to  give;  whereupon  said  board  shall  direct  the  district  attorney 
to  commence  an  action  on  the  assessor's  bond  for  the  amount  of  taxes  lost 
from  such  wilful  failure  or  neglect. 

Hfstory:     Enacted  March  12,  1872;   amended  March  28,  1895,  Stats,  and 
Amdts.  1895,  p.  316. 

§  3662.    JITDOMENT,  WHEN  ENTERED  AOAINST  ASSESSOR.    On  the 

trial  of  such  action,  the  value  of  the  property  unassessed  being  shown,  judg- 
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ment  for  the  amount  of  taxes  that  shotdd  have  been  coUected  thweon  must  be 
mtered.  The  amount  thus  recovered  shaU  be  distributed  as  provided  in  sec- 
tion three  thousand  eight  hundred  and  sixteen  of  this  code. 

A  "i?*®r?L  ^"*«*«^  ^^"C^  12,  1872;  amended  March  28,  1895,  Stata.  and 
Amdts.  1895,  p.  316.  '  ' 

WATEB-DITCHESv 


GRAPH  LINES,  HOW  ASSESSED.  Water^iitches  constructed  for  mining, 
manufacturing,  or  irrigating  purposes,  and  wagon  and  turnpike  toU-roads  must 
be  assessed  the  same  as  real  estate  by  the  assessor  of  the  county,  at  a  rate  per 
mile  for  that  portion  of  such  property  as  lies  within  his  county.  All  telegraph 
and  telephone  lines  shall  be  described  in  the  same  manner  as  real  estate  is 
described,  but  assessed  as  personal  property  by  the  assessor  of  the  county,  at  a 
rate  per  mile  for  that  portion  of  such  property  as  lies  within  his  county. ' 

Hlatory:  Added  by  Act  March  27,  1872,  State.  1871-2,  p.  586;  amended 
March  30,  1874,  Code  Amdts.  1873-4,  p.  158;  March  22  and  April  15,  1880. 
Code  Amata.  1880  (PoL  pL),  pp.  13,  59;  March  28,  1895,  StataT  and  Amdts! 
1895,  p.  316. 

1.  Applied,  cited,  construed,  referred  to.  of  its  proportion  of  tax. — ^Kern  Valley  W. 

2.  Construction — ^Assessment  of  water-ditchea.      Co.  vs.  County  of  Kern,  137  CaL  511.  511, 

3.  Ditches  referred  to  in  section.  70  Pac   Rep.   476. 

1.  APPLIED,  CITED,  COlfSTRUBD,  RES-  S.  DITCHES  RBinBRRBD  TO  Ef  THIS 
FERRBD  TO,  etc.,  in:  Coonradt  vs.  HIII,  BBCTIOBT  are  those  which  are  constructed 
79  Cal.  587,  590.  21  Pac.  Rep.  1099  (con-  on  lar^e  and  extensive  scale,  not  appurte- 
strued  as  not  applying:);  Kem  Valjey  W.  nant  to  any  particular  land,  but  held  in 
Co.  vs.  County  of  Kern,  137  Cal.  611,  616,  70  BTross  and  operated  for  supply  of  communl- 
Pac.  Rep.  476   (construed  and  applied).  ties   and   neisrhborhood   for    mining,  manu- 

2,  CONSTRUCTION. — This  section  directs  facturlng.  Irrigratlngr,  and  other  purposes, 
assessment  as  to  water-ditches  to  be  at  rate  Section  does  not  apply  to  small  ditch  sup- 
per mile  for  that  portion  within  county,  Plylng"  water  lor  domestic  purposes,  water- 
but  this  does  not  prevent  assessor  from  sep-  Ingr  of  stock,  and  irrlgratingr  small  tract  of 
arately  assessing  portion  of  ditch  in  each  land. — Coonradt  vs.  Hill,  79  CaL  687,  S90,  21 
district.     Each  district  Is  entitled  to  know  Pac-  Rep.   1099, 

number  of   miles  therein  aa  determinative 

§3664.  AUTHORIZED  AGENT  OF  COBPOBATION  TO  FUBNISH 
STATEMENT  TO  STATE  BOABD  OF  EQUALIZATION.  The  president, 
secretary,  or  managing  agent,  or  such  other  officer  as  the  state  board  of  equali- 
zation may  designate,  of  any  corporation,  and  each  person,  or  association  of 
persons,  owning  or  operating  any  railroad  in  more  than  one  county  in  this 
state,  shall,  on  or  before  the  first  Monday  in  April  of  each  year,  furnish  the 
said  board  a  statement,  signed  and  sworn  to  by  one  of  such  officers,  or  by  the 
person  or  one  of  the  persons  forming  such  association,  showing  in  detail  for 
the  year  ending  on  the  first  Monday  in  March  in  each  year: 

1.  [Showing  what^  for  year  ending  March  1.]  The  whole  number  of  miles 
of  railway  in  the  state,  and,  where  the  line  is  partly  out  of  the  state,  the  whole 
number  of  miles  without  the  state,  and  the  whole  number  within  the  state, 
owned  or  operated  by  such  corporation,  person,  or  association; 

2.  The  value  of  the  roadway,  roadbed,  and  rails  of  the  whole  railway,  and 
the  value  of  the  same  within  the  state ; 

3.  The  width  of  the  right  of  way; 

4.  The  number  of  each  kind  of  all  rolling  stock  used  by  such  corporation, 
person,  or  association  in  operating  the  entire  railway,  including  the  part  with- 
out the  state; 
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5.  Number,  kind,  and  value. of  rolling  stock  owned  and  operated  in  the 
state; 

6.  Number,  kind,  and  value  of  rolling  stock  used  in  the  state,  but  owned  by 
the  party  making  the  returns ; 

7.  Number,  kind,  and  value  of  rolling  stock  owned,  but  used  out  of  the  state, 
either  upon  divisions  of  road  operated  by  the  party  making  the  returns,  or  by 
and  upon  other  railways. 

[Showing  what^  for  year  ending  January  1.]  Also  showing  in  detail  for 
the  year  preceding  the  first  of  January : 

1.  The  gross  earnings  of  the  entire  road; 

2.  The  gross  earnings  of  the  road  in  the  state,  and  where  the  railway  is 
let  to  other  operators,  how  much  was  derived  by  the  lessor  as  rental ; 

3.  The  cost  of  operating  the  entire  road,  exclusive  of  sinking  fund,  expenses 
of  land  department,  and  money  paid  to  the  United  States; 

4.  Net  income  for  such  year,  and  amount  of  dividend' declared; 

5.  Capital  stock  authorized; 

6.  Capital  stock  paid  in; 

7.  Funded  debt ; 

8.  Number  of  shares  authorized. 

9.  Number  of  shares  of  stock  issued ; 

10.  Any  other  facts  the  state  board  of  equalization  may  require; 

11.  A  description  of  any  part  or  portion  of  such  railroad  which  may  be  in 
the  possession  and  control  of  any  other  railroad  company  or  corporation,  and 
operated  by  such  other  corporation  under  a  lease  or  other  contract; 

12.  The  president,  secretary,  or  managing  agent,  or  such  other  oflScer  as 
the  state  board  of  equalization  may  designate,  of  any  corporation  or  associa- 
tion of  persons  operating  in  this  state  any  portion  of  a  line  of  railroad  owned 
by  and  belonging  to  some  other  corporation  or  association,  which  runs  in 
more  than  one  county,  shall  make  the  same  statement  as  is  herein  required  to 
be  made  by  the  foregoing  provisions  of  this  section  by  the  owner  of  such 
railroad ; 

13.  A  description  of  the  road,  giving  the  points  of  entrance  into  and  the 
points  of  exit  from  each  county,  with  a  statement  of  the  number  of  miles  in 
each  county.  When  a  description  of  the  road  shall  once  have  been  given,  no 
other  annual  description  thereafter  is  necessary,  unless  the  road  shall  have 
been  changed.  Whenever  the  road,  or  any  portion  of  the  road,  is  advertised 
to  be  sold,  or  is  sold  for  taxes,  either  state  or  county,  no  other  description  is 
necessary  than  that  given  by,  and  the  same  is  conclusive  upon,  the  corporation, 
person,  or  association  giving  the  description.  No  assessment  is  invalid  on 
account  of  a  misdescription  of  the  railway,  or  the  right  of  way  for  the 
same. 

[Penalty.]  If  such  statement  is  not  furnished  as  above  provided,  the  assess- 
ment made  by  the  state  board  of  equalization  upon  the  property  of  the  cor- 
poration, person,  or  association  failing  to  furnish  the  statement  is  conclusive 
and  final. 

Hlitory:  Enacted  March  22,  1880,  Code  Amdta.  1880  (Pol.  pt.),  pp. 
13-14;  amended  March  9,  1883,  Stats,  and  Amdts.  1883,  pp.  65-66;  April  L 
1897,  Stats,  and  Amdts.  1897,  pp.  400401. 
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1.  Applied,  cited,  construed,  referred  to. 

2.  Constitutionality  of  sections. 
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Eailroad  Property — Statement. 

Constitutional  system  for  assessment  of 
certain  railroads. 

Classes  of  railroads — Modes  of  assess- 
ment. 

Description  of  roadway,  when  sufficient. 

Interest  upon  delinquent  taxes — Not  au- 
thorized under  sectioxu 

Legislation  under  this  and  ancceeding  see- 
tion. 

Mortgage  or  other  liens  upon  railroad 
property. 

Bails  defined. 

Boadbed  defined. 

Boadway  defined. 

"Boadway,"  "roadbed,"  and  •'rails"  not 
separate  names  for  same  thing. 

"Bailroads"  —  Word  does  not  include 
"street  railroads,"  when. 

BecoDsideration  of  assessment. 

Bight  of  appeal  from  assessment  to  board. 

Boiling  stock  —  When  has  no  particular 
situs. 

State  board  of  equalization — Powers  of. 

Same— Bequired  to  assess  at  actual  value. 

Same— Bailroads  not  assessed  in  counties. 

Same — ^Bailroad  corporation  cannot  assess 
its  own  property. 

Value  given  by  railroad  company  not  con- 
clusive. 

Valuation  of  railroad  property — ^Exclusive 
power  of  state  to  assess  and  equalize. 

Same — When  becomes  finaL 


in.    Practice. 

24.  Evidence — Conversations  between  members 
of  state  board  not  admissible. 

I.     IN  GENERAI* 

1.  APPMED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  in  San  Francisco  A  N. 
P.  R.  Co.  vs.  State  Board  of  Equalisation,  60 
Cal.  12.  27.  28,  29,  SO.  31.  32.  84  (construed 
and  applied);  People  vs.  North  Pac.  C.  R. 
Co.,  68  Cal.  551,  552.  10  Pac  Rep.  46  (con- 
strued with  post  I  8665);  People  vs.  Central 
Pac.  R.  Co..  105  Cal.  576,  591,  88  Pac.  Rep. 
905  (construed  and  applied);  County  of  Co- 
lusa vs.  County  of  Glenn,  124  Cal.  498.  502, 
57  Pac.  Rep.  477  (construed  with  other  sec- 
tions). 

Am  to  fmschlae  and  otker  property  of 
railroad  eorporatloas,  ko^r  aaaeasedy  etc., 
see  post  i  3665  and  note. 

2.  THE  CONSTrrUTIONAI.mr  OF  SEC- 
TIONS.— ^This  and  sections  3665,  8669  post 
are  constitutional  and  valid. — County  of  Co- 
lusa vs.  County  of  Glenn,  124  CaL  498,  502, 
57  Pac.  Rep.  477.  See  People  vs.  Central 
Pac.  R.  Co.,  106  C!al.   676,  38  Pac.  Rep.  906. 

Comparei  People  vs.  Central  Pac  R.  Co., 
83  Cal.  893.  23  Pac  Rep.  303. 

II.     RAILROAD    PROPERTY— STATE- 
MENT. 

S.  CONSTITUnOX  FURNISHES  SYS- 
TEM   FOR    ASSESSMENT    OF    RAILROADS 

operated   In   more   than   one   county,   which 
Is  separate  and  distinct  from  that  provided 


for  assessment  of  other  property.  — San 
Francisco  &  N.  P.  R.  Co.  vs.  State  Board  ef 
Equalization,  60  CaL  12,  29. 

4.  CLASSES  OF  RAILROADS  —  MOBES 
OF  ASSESSMENT. — Railroad  property  men- 
tioned in  constitution  (art.  XIII  i  10)  must 
be  assessed  in  manner  prescribed  by  con- 
stitution, and  all  other  railroad  property 
must  be  assessed  by  local  assessors  in  man- 
ner prescribed  by  statute. — San  PYanclsco 
&  N.  P.  R.  Co.  vs.  State  Board  of  Equaliza- 
tion, 60  Cal.  12,  29. 

8.  DESCRIPTION  OF  ROADWAY  is  suffi- 
cient where  termini,  course,  and  distances 
are  erlven,  law  flxlnsr  the  width. — San  Fran- 
cisco &  N.  P.  R.  Co.  vs.  State  Board  of 
Equalization,  60  Cal.  12,  32. 

e.  INTEREST  UPON  DBLI!f<|IJEllT 
TAXES  is  not  authorized  under  this  or  suc- 
ceeding: sections,  as  these  sections  make 
full  provision  for  assessment  of  railroads 
operated  in  more  than  one  county  of  state 
and  for  collection  of  taxes  levied  upon  such 
assessments. — ^People  vs.  North  Pac.  CL  R. 
Co.,  68  Cal.  661,  662,  10  Pac  Rep.  45. 

7.  LEGISLATION  UNDER  THIS  A5D 
OTHER  SECTIONS  OF  CODE,  relating  to 
railroads  operated  in  more  than  one  county 
of  state,  is  neither  local  nor  special;  it  is 
not  local  because  it  operates  throughout 
state,  and  it  is  not  special  because  it  applies 
to  all  railroads  of  a  class  created  and  de- 
fined by  constitution  itself  (dls.  op..  Beatty. 
C.  J.). — ^People  vs.  Central  Pac  R.  Co.,  IS 
Cal.   898,   414,   23  Pac.   Rep.   803. 

As  to  showlmar  that  view  takes  fei  ill- 
■entlnar  oplalOB  1b  thla  ease  ifraa  afterwaris 
adopted  by  the  eonrty  where  same  question 
as  to  constitutionality  of  ||  3665-3670  was 
raised,  see  par.  2  this  note. 

8.  MORTGAGE  OR  OTHER  LIENS  UPON 
RAILROAD  PROPBRTT.  —  Under  constitu- 
tion of  this  state  property  of  rallrqad  cor- 
poratlon  is  subject  to  assessment  and  taxa- 
tion without  deduction  of  amount  of  mort- 
eraffe  or  like  lien  thereon. — Central  Pac.  R. 
Co.  vs.  State  Board  of  Equalisation.  60  CaL 
85,    59. 

9.  RAILS — GoB«tlt«Ce  the  mrnpermtwrnetmrt 
restinsT  upon  roadbed. — San  Francisco  &  N. 
P.  R.  Co.  vs.  State  Board  of  Equalisation. 
60  Cal.  12,  84. 

10.  ROADBED — la  fonsdatloB  oa  wfckh 
■nperatnictiire  rests  of  railroad. — San  Frau- 
Cisco  ft  N.  P.  R.  Co.  vs.  State  Board  of 
Equalisation,  60  Cal.  12«  34. 

11.  ROADWAT^Is    riarht    sf    way,    and 

as  such  liable  to  taxation. — San  Francisco 
&  N.  P.  R.  Co.  vs.  State  Board  of  Equal- 
isation. 60  Cal.  12,  84.  See  Appeal  of  N.  E 
ft  M.  R.  Co..  82  Cal.  499. 

IS.  «<ROADWAY,»  <<ROADBED,**  AHD 
''RAILS"  are  not  separate  names  for  same 
thing:,  and  therefore  all  may  be  properly 
assessed. — San  Francisco  ft  N.  P.  R.  Ca  vs. 
State  Board  of  Equalisation,  60  CaL  12.  '^ 

18.  <aiAILRO  ADS'*  —  Does  net  Indsde 
"street  railroads."  —  Word  -Railroads.-  " 
used  in  art.  XIII   1 10   of  constitution  was 
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not  intended  to  and  therefore  does  not  In- 
clude "street  railroads." — San  Francisco  & 
S.  M.  E.  R.  Co.  vs.  Scott.  142  Cal.  222,  224, 
75  Pac.  Rep.  575  (McFarland,  J.,  and  Hen- 
shaw,  J.,  dissenting,  holding  that  the  word 
••railroad"  is  broad  enougrh  to  include  street 
railroads,  and  that  the  purpose  of  the  con- 
stitution was  to  create  a  distinction  for 
purposes  of  taxation  between  railroads 
operated  in  but  one  county  and  railroads 
operated  In  more  than  one  county,  and  that 
by  fair  Interpretation  street  railroads 
operated  within  more  than  one  county  of 
the  state  should  come  within  meaning  of 
the  name  "railroads"  as  used  In  the  consti- 
tution). 

14.  RBCOlfSIDERATION  OF  ASSBSS* 
MCINT  or  equalization  of  railroad  property 
can  only  be  made  by  state  board  in  case  a 
petition  shall  be  filed  by  party  interested 
within  five  days  after  assessment  is  made 
and  entered. — San  Francisco  &  N.  P.  R.  Co. 
vs.  State  Board  of  Bquallxation,  60  Cal.  12, 
34. 

15.  RIGHT  OF  APPBAIi  FROM  ASSB8S- 
MESlfT  to  board  within  five  days  is  cut  off 
where  no  sworn  statement  is  filed  as  pro- 
vided in  statute. — San  Francisco  A  N.  P. 
R.  Co.  vs.  State  Board  of  Equalization,  60 
CaL  12.  82. 

16.  ROl.tlNG-STOCK  HAB  WO  PAR- 
TIGUI^AR  SITUS  In  any  county,  where  rail- 
roads are  operated  in  more  than  one  county 
in  state. — People  vs.  Central  Pac.  R.  Co., 
105  Cal.  676,  687,  88  Pac.  Rep.  005. 

17.  STATB  BOARD  OF  BdlTALIZATIOW 
has  power  under  constitution  to  assess 
properly  described  in  art.  XIH  810  without 
aid  of  statute. — San  Francisco  &  N.  P.  R. 
Co.  vs.  State  Board  of  Equalisation,  60  CaL 
18.   80. 

18.  State  board  Is  commanded  to  assess 
at  Its  actual  value  property  of  railroads 
operated  In  more  than  one  county,  and  un- 
der constitution  no  other  officer  or  board 
can  assess  such  property.— San  Francisco 
&  N.  P.  R.  Co.  vs.  State  Board  of  Equaliza- 
tion,  60  Cal.  12»  80. 


19.  Property  of  railroads  ''operated  la 
more  than  one  county/'  cannot  be  assessed 
in  counties,  but  must  be  assessed  only  by 
state  board  of  equalization. — Central  Pac. 
R.  Co.  vs.  State  Board  of  Equalization.  60 
Cal.  85.  59. 

20l  Railroad  corporation  cannot  assess 
Its  oipra  property. — Code  provisions  cannot 
be  construed  to  make  railroad  corporation 
assessor  of  its  own  property.  In  case  it 
chooses  to  file  a  statement. — San  Francisco 
A  N.  P.  R.  Co.  vs.  State  Board  of  Equaliza- 
tion. 60  Cal.  12.  81. 

21.  TALVB  GIVBM  BY  RAII.ROAD  COM- 
PANT  operating  railroad  in  more  than  one 
county  in  this  state,  in  Its  statement,  is 
not  conclusive  upon  state  board  of  equaliza- 
tion.— ^People  va  Central  Pac.  R.  Co.,  105 
Cal.   576.   592,   88  Pac.  Rep.   905. 

22.  VALUATION  OF  RAILROAD  PROP- 
BRTY  mentioned  in  art.  XIII  f  10  of  con- 
stitution shall  be  finally  fixed  and  deter- 
mined under  intent  of  constitution  by  state 
board  of  equalization,  and  state  board  has 
exclusive  power  to  assess  and  equalize  its 
value. — San  Francisco  &  N.  P.  R.  Co.  vs. 
State  Board  of  Equalization,  60  CaL  18, 
29. 


Becomes  final  and  conclusive  where 
fixed  by  board  after  failure  of  railroad 
company  to  supply  statement. — San  Fran- 
cisco A  N.  P.  R.  Co.  vs.  State  Board  of 
Equalization,   60   Cal.    12.   81. 

in.     PRACTICE. 

24.  BVIDBNCB. — Conversations  between 
members  of  state  board  of  equalisation  dur- 
ing session  at  which  assessment  of  fran- 
chise of  railroad  operating  in  more  than 
one  county  of  state  was  made,  are  not  ad- 
missible as  evidence  to  show  intention  of 
board  or  any  of  its  members,  or  significa- 
tion to  be  firiven  to  term  "franchise"  as  used 
in  assessment,  nor  can  such  conversations 
be  used  for  impeaching  purposes  unless 
members  of  board  have  been  previously 
questioned  thereon. — ^People  vs.  Central  Pac. 
R.  Co.,  105  Cal.  576,  694,  88  Pac.  Rep.  905. 


§  3665.  STATE  BOABD  OF  EQUALIZATION,  MEETINOS  AND  DUTY 
IN  BEOABD  TO  BAILWAY  ASSESSMENTS.  The  state  board  of  equaliza- 
tion must  meet  at  the  state  capitol  on  the  third  Monday  in  July,  and  continue 
in  open  session  from  day  to  day,  Sundays  excepted,  until  the  first  Monday  in 
August.  At  such  meeting  the  board  must  assess  the  franchise,  roadway,  road- 
bed, rails,  and  rolling  stock  of  all  railroads  operated  in  more  than  one  county, 
but  franchises  derived  from  the  United  States  shall  not  be  assessed.  Assess- 
ments must  be  made  to  the  corporation,  person,  or  association  of  persons  own- 
ing the  same.  If  any  portion  of  any  railroad  less  than  the  whole  is  operated 
by  some  corporation  or  association  of  individuals  other  than  the  owner  of  such 
railroad,  under  lease  or  other  contract,  and  such  portion  so  operated  runs  in 
more  than  one  county,  the  value  of  such  part  or  portion  of  such  railroad  shall 
be  assessed  separate  and  apart  from  the  balance  of  said  railroad,  and  the 
board  shall  assess  the  roadway,  roadbed,  and  rails  of  such  portion  of  said  rail- 
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road,  together  with  the  rolling  stock  used  thereon  by  the  corporation  or  asso- 
ciation of  individuals  operating  the  same.  The  depots,  stations,  shops,  and 
buildings  erected  upon  the  space  covered  by  the  right  of  way,  and  all  other 
property  owned  by  such  person,  corporation,  or  association  of  persons,  are 
assessed  by  the  assessor  of  the  county  wherein  they  are  situate.  Within 
twenty  days  after  the  first  Monday  of  August,  the  board  must  apportion  the 
total  assessment  of  the  franchise,  roadway,  roadbed,  rails,  and  rolling  stock 
of  each  railway  to  the  counties,  or  cities  and  counties,  in  which  such  railway 
is  located,  in  proportion  to  the  number  of  miles  of  railway  laid  in  such  coun- 
ties, and  cities  and  counties.  The  board  must  also,  within  said  time,  transmit, 
by  mail,  to  the  county. auditor  of  each  county,  or  city  and  county,  to  which 
such  apportionment  shall  have  been  made,  a  statement  showing  the  length  of 
the  main  track  of  such  railway  within  the  county,  or  city  and  county,  with  a 
description  of  the  said  track  within  the  county,  or  city  and  county,  including 
the  right  of  way,  by  metes  and  bounds,  or  other  description  sufficient  for  identi- 
fication, the  assessed  value  per  mile  of  the  same,  as  fixed  by  a  pro  rata  distri- 
bution per  mile  of  the  assessed  value  of  the  whole  franchise,  roadway,  road- 
bed, rails,  and  rolling  stock  of  such  railway  within  the  state,  and  the  amount 
apportioned  to  the  county,  or  city  and  county. 

The  auditor  must  enter  the  statement  on  the  assessment-roll  or  book  of  the 
county,  or  city  and  county,  and  where  the  county  is  divided  into  assessorial 
townships  or  districts,  then  on  the  roll  or  book  of  any  township  or  district  he 
may  select,  and  enter  the  amount  of  the  assessment  apportioned  to  the  countj, 
or  city  and  county,  in  the  column  of  the  assessment-book  or  roll  as  aforesaid, 
which  shows  the  total  value  of  all  property  for  taxation,  either  of  the  county, 
city  and  county,  or  such  township  or  district, 

[Duty  of  board  of  supervisors.]  On  the  third  Monday  in  September,  the 
board  of  supervisors  must  make  and  cause  to  be  entered  in  the  proper  record 
book  an  order  stating  and  declaring  the  length  of  main  track  of  the  railway 
assessed  by  the  state  board  of  equalization  within  the  county,  the  assessed 
value  per  mile  of  such  railway,  the  number  of  miles  of  track,  and  the  assessed 
value  of  such  railway  lying  in  each  city,  town,  township,  school  and  road  dis- 
trict, or  lesser  taxation  district  in  the  county,  or  <iity  and  county,  through 
which  such  railway  runs,  as  fixed  by  the  state  board  of  equalization,  which 
shall  constitute  the  assessment  value  of  said  property  for  taxable  purposes  in 
such  city,  town,  township,  school,  road,  or  other  district ;  and  the  clerk  of  the 
board  of  supervisors  must  transmit  a  copy  of  each  order  or  equalization  to  the 
city  council,  or  trustees,  or  other  legislative  body  of  incorporated  cities  or 
towns,  the  trustees  of  each  school  district,  and  the  authorized  authorities  of 
other  taxation  districts  through  which  such  railway  rans.  All  such  railway 
property  shall  be  taxable  upon  said  assessment  at  the  same  rates,  by  the  same 
officers,  and  for  the  same  purposes,  as  the  property  of  individuals  within  such 
city,  town,  township,  school,  road,  and  lesser  taxation  districts,  respectively. 

[Procedure  when  railroad  assessment  is  not  satisfactory.]  If  the  owner  of 
a  railway  assessed  by  the  state  board  of  equalization  is  dissatisfied  with  the 
assessment  made  by  the  board,  such  owner  may,  at  the  meeting  of  the  board, 
under  the  provisions  of  section  three  thousand  six  hundred  and  ninety-two  of 
the  Political  Code,  between  the  first  Monday  in  Augrust  and  the  first  Monrtw 
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in  September,  apply  to  the  board  to  have  the  same  corrected  in  any  particular, 
and  the  board  may  correct  and  increase  or  lower  the  assessment  made  by  it 
so  as  to  equalize  the  same  with  the  assessment  of  other  property  in  the  state. 
If  the  board  shall  increase  or  lower  any  assessment  previously  made  by  it,  it 
must  make  a  statement  to  the  county  auditor  of  the  county  affected  by  the 
change  in  the  assessment  of  the  change  made,  and  the  auditor  must  note  such 
change  upon  the  assessment-book  or  roll  of  the  county,  as  directed  by  the 
board. 

History:  Enacted  March  22,  1880,  Code  Amdts.  1880  (Pol.  pt.),  pp. 
14-15;  amended  March  9,  1883,  Stats,  and  Amdts.  1883,  pp.  66-68;  March 
19,  1889,  Stats,  and  Amdts.  1889,  pp.  349-350;  March  31,  1891,  Stats,  and 
Amdts.  1891,  pp.  438-439;  April  1,  1897,  Stats,  and  Amdts.  1897,  pp.  401- 
40.S.  427-429.  The  difference  between  these  two  acts  passed  upon  the  same 
day  is  simply  in  the  requirement  of  the  time  when  supervisors  must  make  the 
entry, — in  the  first  act  on  the  third  Monday,  and  in  the  second  act  on  the 
fourth   Monday. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Assessment  of  railroad  franchise — State- 

ment by  official  of  corporation. 
3,  4.  Same — Property  subject  to  taxation. 

5.  Franchise   of   railroad  is   a   unit — As- 

sessable as  such. 

6.  Bight  of  United  States  to  "seize  upon" 

railroad — Effect  of. 

7.  Right  of  way  over  land — Improper  as- 

sessment of. 
8-10.  Taxes  on  creation  of  new  county— Ap- 
portionment. 

1.  APPT^TBD,  CITED,  COlfSTRVED,  RE- 
FERRED TO,  etc.,  in:  San  Francisco  A  N. 
P.  R.  Co.  vs.  State  Board  of  Equalization,  60 
Cal.  12,  27,  28,  29,  80,  82  (construed  and 
applied);  People  vs.  North  Pac  a  R.  Co..  68 
Cal.  551,  652,  10  Pac.  Rep.  45  (construed  and 
applied);  People  vs.  Central  Pac.  R.  Co.,  83 
Cal.  898.  408,  28  Pac.  Rep.  808  (construed 
with  other  sections);  People  vs.  Central 
Pac.  R.  Co.,  105  Cal.  576.  591,  88  Pac.  Rep. 
906  (construed  and  applied);  County  of  Co- 
lusa vs.  County  of  Glenn.  124  Cl^al.  498,  502, 
67  Pac.  Rep.  477  (construed  with  1 8664 
ante). 

As  to  coniitltiitlonallty  of  thli  and  other 
scctflonfl,   see   ante    |  3664    and    note   par.    2. 

As  to  fmnchlseo  mbjcet  to  fisses«iiieiit« 
ceBcnilly,  see  ante  1 8617  subd.  1,  9  8628 
and  notes. 

As  to  Jvrladlctlon  of  state  board  of  equal- 
IsatloM,  see  post  I  8692  and  note  par.   6. 

As  to  railroad  property,  eonstltotlonal 
provtolom  relating  to  assessment  of,  see 
Const.  1879  art.  XIII  1 10;  HENXING'S  GEN- 
ERAL LAl^S  p.  C. 

As  to  statement  of  railroad  property  to 
te  furnished  state  hoard  of  equalisation, 
see  ante  {  3664  and  note. 

9:  ASSESSMENT  OF  RAII.ROAD  FRAN- 
CHISE—  Statement  by  official  of  corpora- 
tion.— Where,  under  provisions  of  this  sec- 
tion, railroad  corporation  had  furnished 
state  board  of  equalization  statement 
Bigrned  by  Its  secretary,  in  which  It  had 
ITlven  as  property  for  which  It  was  to  be 
•ssessed  a  description  of  its  roadway  and 
bad  stated  In  addition,  "the  value  of  the 
franchise  and  entire  roadway,  roadbed,  and 


rails  within  this  state  is  $12,273,785."  held 
that  if  property  so  mentioned  In  statement 
could  be  assessed  or  If  appellant  held  two 
franchises,  one  from  federal  srovernment 
and  other  from  state,  it  must  be  that  fran- 
chise which  it  included  in  its  statement  was 
one  capable  of  assessment,  and  that  cor- 
poration would  not  be  permitted  to  say  that 
other  franchise,  which  was  incapable  of 
assessment,  was  intended  by  it  or  was  in- 
cluded in  assessment. — People  vs.  Central 
Pac.  R.  Co.,  105  Cal.  576,  592.  88  Pac.  Rep. 
905  (McParland,  J.,  dissenting,  malntalnlngr 
that  assessment  of  franchise  included  entire 
franchise,  federal  and  state,  and  that  as- 
sessment thereof,  where  franchise  was  not 
separated.  Into  its  taxable  and  non-taxable 
elements  was  void  under  the  decision  in 
California  vs.  Southern  Pac.  R.  Co.,  127  IT. 
S.  1,  bk.  82  Jm  ed.  160,  8  Supw  Ct.  Rep.  1073). 
See  San  Francisco  vs.  Flood,  64  Cal.  504,  2 
Pac.  Rep.  264;  Lake  Co.  vs.  Sulphur  B.  Q. 
M.  Co.,  68  Cal.  14,  8  Pac.  Rep.  598;  Dear 
vs.  Varnum,  80  Cal.  86,  22  Pac.  Rep.  76. 

8.  Property  subject  to  taxation. — Central* 
Pac.  R.  Co.  vs.  State  Board  of  Equal ization« 
60  Cal.  85,  69. 

4.  Franchise  of  railroad  company  is  re- 
quired to  be  assessed  by  state  board  of 
equalization  both  under  constitution  (art. 
XIII  f  10)  and  statute. — People  vs.  Central 
Pac.  R.  Co.,  106  Cal.  676,  591,  88  Pac.  Rep. 
905. 

5.  FRANCHISE  OF  RAILROAD  IS  A 
UNIT,  transferable  only  as  a  unit,  and  as 
such  it  is  assessable. — People  vs.  Central 
Pac.  R,  Co.,  105  Cal.  676,  687,  691,  88  Pac. 
Rep.  905. 

e.  RIGHT  OF  GOVERNMENT  OF 
UNITED  STATES  TO  «SEIZE  UPON»»  RAIL- 
ROAD and  rollingr-stock  of  corporation 
chartered  by  state  as  the  ''means  or  Instru- 
mentality" for  carrying  into  operation 
power  of  that  erovernment,  cannot  prohibit 
taxation  by  state  of  property  thus  subject 
to  be  seized. — Central  Pac.  R.  Co.  vs.  State 
Board  of  Equalization,  60  Cal.  35,  61. 

T.     RIGHT  OF  -WAY  OVER  LAND  valued 
as  land  and  as  part  of  railroad,  if  land  did 
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not  belonsr  to  railroad  company,  Is  improp- 
erly assessed  to  railroad  company  under 
constitutional  provision  art.  XIII  |  2,  which 
requires  that  the  ''land  and  improvements 
thereon  shall  be  separately  assessed," — 
California  A  N.  R.  Co.,  vs.  Mecartney,  104 
Cal.  616,  622,  38  Pac.  Rep.  448.  See  San 
Francisco  &  N.  Pac.  R.  Co.  vs.  State  Board 
of  Equalization,  60  Cal.  12;  Huntlngrton  vs. 
Central  Pac.  R.  Co.,  2  Sawy.  C  C.  608,  12 
Fed.  Cas.  974. 

8.  TAXBS  OX  RAIUIOADS — On  creatlom 
of  new  eoiuty. — County  has  rigrht  to  collect 
from  railroad  company  taxes  which  were 
levied  upon  that  portion  of  road  which,  be- 
fore creation  of  new  county,  was  within 
its  limits,  and  new  county  created  having* 
received  portion  thereof,  cannot  legally  re- 
tain such  tax. — County  of  Colusa  vs.  County 
of  Glenn,  117  Cal.  484,  438,  49  Pac.  Rep.  457. 

•.  ApportioBmeat  aatonff  cowatles. — Con- 
stitution provides  that  after  state  board  of 
equalization  has  made  assessment  of  fran- 
ehise,  roadwav,  roadbed,  rails,  and  rolling- 


stock  at  their  actual  value,  then  same  shall 
be  apportioned  to  counties  in  proportioa  to 
mileage  in  different  countiea  It  Is  the 
"value"  of  property  after  it  has  been  as- 
sessed that  is  apportioned  to  several  coun- 
ties. There  is  no  apportionment  to  counties 
of  property  itself  or  of  any  particular  part 
of  property. — People  vs.  Central  Pac.  B. 
Co..  105  Cal.  676,  687,  38  Pac.  Rep.  905. 

10.  Taxes  levied  upon  railroad  situated 
within  Colusa  County  and  at  time  of  crea- 
tion of  Qlenn  County  from  territory  of 
Colusa  County,  due  and  payable  to  Co- 
lusa County,  were  assets  belonging  to 
said  Colusa  County,  where  act  creating 
County  of  Glenn  did  not  provide  for  any 
apportionment  of  public  property  or  debts 
or  credits  of  Colusa  County  between  it  and 
new  county. — County  of  Colusa  vs.  Countr 
of  Glenn,  117  Cal.  484,  488.  49  Pac  Rep.  4$T. 
See  Los  Angeles  Co.  vs.  Orange  Co.,  97  Cal. 
829,  82  Pac.  Rep.  316;  County  of  Tulare  vs. 
County  of  Kings.  117  CaL  196,  197,  49  Pac 
Rep.  8, 


§  3666.  BEOOSD  07  ASSESSMENT  OF  BAILWATS.  The  state  board  of 
equalization  must  prepare  each  year  a  book,  to  be  called  '*  Record  of  Assess- 
ments of  Railways,"  in  which  must  be  entered  each  assessment  made  by  the 
board,  either  in  writing  or  by  both  writing  and  printing.  Each  assessment  bo 
entered  must  be  signed  by  the  chairman  and  clerk.  The  record  of  the  appor- 
tionment of  the  assessments  made  by  the  board  to  the  counties,  and  cities  and 
counties,  must  be  made  in  a  separate  book,  to  be  called  ''Record  of  Appor- 
tionment of  Railway  Assessments." 

[ReciMrd  of  apportionment  of  railway  assessments.]  In  such  last-described 
book  must  be  entered  the  names  of  the  railways  assessed  by  the  board;  the 
names  of  the  corporations  to  which,  or  the  name  of  the  person  or  association 
to  whom  was  assessed  each  railway  in  the  state ;  the  number  of  miles  thereof 
in  each  county,  or  city  and  county ;  the  total  assessment  of  the  franchise,  road- 
way, roadbed,  rails  and  rolling  stock,  for  purposes  of  state  taxation ;  and  the 
amount  of  the  apportionment  of  such  total  assessment  to  each  county,  and 
city  and  county,  for  county,  or  city  and  county  taxation.  Before  the  third 
Monday  in  September  of  each  year,  the  clerk  of  the  state  board  of  equalization 
must  prepare  and  transmit  to  the  controller  of  state  duplicates  of  the  ''Record 
of  Assessment  of  Railways"  and  "Record  of  Apportionment  of  Railway  Assess- 
ments," each  certified  by  the  chairman  and  clerk  of  the  board,  and  to  be 
known,  respectively,  as  "Duplicate  Record  of  Assessment  of  Railways"  and 
"Duplicate  Record  of  Apportionment  of  Railway  Assessments."  In  the  last- 
named  duplicate  all  necessary  appropriate  columns  must  be  added,  in  which 
the  controller  must  enter  the  amount  of  taxes  in  instalments  due  the  state  upon 
the  whole  assessment,  by  each  corporation,  person,  or  association,  and  the 
amount  of  taxes,  in  instalments,  due  each  county,  or  city  and  county,  upon  the 
assessment  apportioned  to  each  county,  or  city  and  county,  by  each  corpora- 
tion, person,  or  association. 

[What  constitutes  controller's  warrant  to  eolleet.]    The  two  duplicates  con- 
stitute the  warrant  for  the  controller  to  collect  the  state  and  county,  and  city 
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and  county  taxes  levied  upon  such  property  assessed  by  the  board,  and  the 
amount  of  the  apportionment  of  the  assessment  to  each  county,,  and  city  and 
county,  respectively. 

History:  Enacted  March  9,  1883,  Stats,  and  Amdts.  t883,  pp.  68-69; 
amended  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  440;  March  28,  1895, 
Stats,  and  Amdts.  1895,  pp.  316-317. 

Applied,     elted,     conatmed,     referred     to,  Pae.  Rep.  808  (construed  with  1 3665  ante): 

etc.    In:   San  Francisco   &  N.  P.   R.  Co.   vs.  County  of  Colusa  vs.  County  of  Glenn,   124 

-State    Board    of    Equalization,    60    Cal.    12,  Cal.   498,   502,   67   Pac.   Rep.   477    (construed 

14    (cited  as   to   construction   of  section    In  with  }8664  ante). 

HoufiThton  vs.   Austin,   47   Cal.    646);  People  As  to  constltntlonaltty  of  this  and  other 

Central  Pac.  R.  Co.,  83  Cal.  393,  403,  23  sectloms,  see  ante  9  3664  and  note  par.  2. 


§  3667.  SUPEKVIS0B8  MUST  FIX  £ATE  OF  TAXATION,  AND  GLEBE 
TO  NOTIFY  OONTBOLLEK.  When  the  board  of  supervisors  of  each  county, 
and  city  and  county,  to  which  the  state  board  of  equalization  has  apportioned 
the  assessment  of  railways,  shall  have  fixed  the  rate  of  county,  or  city  and 
county,  taxation,  the  clerk  of  the  board  of  supervisors  must,  within  three  days 
after  such  rate  has  been  fixed,  transmit  by  mail,  postage  paid,  to  the  controller, 
in  such  form  as  the  controller  shall  direct,  a  statement  of  the  rate  of  taxation 
levied  by  the  board  of  supervisors  for  county,  or  city  and  county,  taxation.  If 
the  clerk  fails  to  transmit  such  statement  in  the  time  herein  provided  for,  he 
shall  forfeit  to  the  state  one  thousand  dollars,  to  be  recovered  in  an  action 
brought  by  the  attorney-general,  in  the  name  of  the  controller.  On  or  before 
the  second  Monday  of  October,  the  controller  must  compute  and  enter  in  isepa- 
rate  money  columns,  in  the  ''Duplicate  Record  of  Apportionment  of  Railway 
Assessments,''  the  respective  sums,  in  dollars  and  cents,  rejecting  fractions  of 
a  cent,  to  be  paid  by  the  corporation,  person,  or  association  liable  therefor,  as 
the  state  tax  upon  the  total  amount  of  the  assessment,  and  the  county,  or  city 
and  county,  tax  upon  the  apportionment  of  the  assessment  to  each  county,  and 
city  and  county,  of  the  property  assessed  to  such  corporation,  person,  or  asso- 
ciation named  in  said  duplicate  record. 

History:  Enacted  March  9,  1883,  Stats,  and  Amdts.  1883,  p.  69; 
amended  March  31,  1891,  Stats,  and  Amdts.  1891,  pp.  440-441;  March  28, 
1895,  Stats,  and  Amdts.  1895,  pp.  317-318. 

Applied,    elted,    coBtitnied,     referred     to.  County  of  Glenn,  124  CaL  498,  502,  67  Pae. 

etc.,  in:  People  vs.  Central  Pac.  R.  Co.,  88  Rep.   477    (construed  with   1 3664   ante). 

Cal.   393,   403,   28   Pac.   Rep.    808    (construed  Aa  to  eoostltiitlonallty  of  thl«,  find  otker 

with    13665    ante);    County    of    Colusa    va.  aeetloma,  see  ante  18664  and  note  par.  2. 

§3668.  PUBLICATION  BY  OONTBOLLEB.  Within  ten  days  after  the 
second  Monday  in  October,  the  controller  must  publish  a  notice  for  two  weeks 
in  one  daily  newspaper  of  general  circulation  at  the  state  capital,  and  in  two 
daily  newspapers  of  general  circulation  published  in  the  city  of  San  Fran- 
cisco, specifying: 

1.  That  he  has  received  from  the  state  board  of  equalization  the  "Duplicate 
Record  of  Assessments  of  Railways"  and  the  "Duplicate  Record  of  Apportion- 
ment of  Railway  Assessments." 

2.  That  the  taxes  on  all  personal  property  and  one  half  of  the  taxes  on  all 
real  property  are  now  payable,  and  will  be  delinquent  on  the  last  Monday  in 
November  next,  at  six  o'clock  p.  m.,  and  that  unless  paid  to  the  state  treasurer 
at  the  capitol,  prior  thereto,  five  per  cent  will  be  added  to  the  amount  thereof, 
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and  unless  so  paid  on  or  before  the  last  Monday  in  April  next,  at  six  p.  m.,  an 
additional  five  per  cent  will  be  added  to  the  amount  thereof.  That  the  remain- 
ing one  half  of  the  taxes  on  all  real  property  will  be  due  and  payable  at  any 
time  after  the  first  Monday  in  January  next,  and  will  be  delinquent  on  the 
last  Monday  in  April  next,  at  six  o'clock  p.  m.,  and  that  unless  paid  to  the 
state  treasurer,  at  the  capitol,  prior  thereto,  five  per  cent  will  be  added  to  the  ^ 
amount  thereof. 

[When  taxes  are  delinquent;  penalty.]  On  the  last  Mcmday  in  April  of  each  j 
year,  at  six  o'clock  p.  m.,  all  unpaid  taxes  are  delinquent,  and  thereafter  there' 
must  be  collected  by  the  state  treasurer,  or  other  proper  officer,  an  addition  of 
ten  per  centum  upon  those  taxes  which  became  delinquent  the  preceding 
November,  and  have  not  been  paid,  prior  to  the  said  time,  on  the  last  Monday 
in  April  of  each  year,  and  an  addition  of  five  per  centum  up<m  all  taxes  for  the 
preceding  year,  which  became  delinquent  on  the  said  last  Monday  in  Apnl, 
which  sum,  when  collected,  must  be  set  aside  by  the  treasurer  as  a  fond  with 
which  to  pay  the  contingent  expenses  of  actions  against  any  delinquents,  the 
said  expenses  to  be  audited  by  the  board  of  examiners,  and  any  surplus  remain- 
ing shall  go  into  the  general  school  fund  of  the  state. 

[Taxes  paid  to  state  treasurer.]  When  any  taxes  are  paid  to  the  state  treas- 
urer, by  order  of  the  controller,  upon  assessments  made  and  apportioned  by 
the  state  board  of  equalization,  the  controller  must  forthwith  notify  the 
auditor  and  treasurer,  respectively,  of  each  county,  and  city  and  county,  that 
such  taxes  have  been  paid,  and  of  the  amount  thereof  to  which  each  county, 
and  city  and  county,  interested  is  entitled. 

[Bailway-tax  fund.]  The  state's  portion  of  the  taxes  must  be  distributed 
by  the  treasurer  to  each  fund  entitled  thereto,  and  the  portion  belonging  to  the 
counties,  and  cities  and  counties,  must  be  placed  in  a  fund,  to  be  called  ''Rail- 
way-Tax Fund,"  to  the  credit  of  each  county,  and  city  and  county,  entitled 
thereto.  When  any  taxes  are  placed  in  the  "Railway-Tax  Fund"  to  the  credit 
of  a  county,  or  city  and  county,  the  controller,  at  the  next  settlement  with  the 
controller  by  the  treasurer  of  such  county,  or  city  and  county,  must  draw  and 
deliver  to  such  treasurer  his  warrant  upon  the  state  treasurer  for  the  amount 
in  the  fund  to  the  credit  of  such  county,  or  city  and  county. 

History:     Enacted  March  9,  1883,  Stats,  and  Amdts.  1883,  pp.  69-70; 
amended  March  31,  1891,  Stats,  and  Amdts.  1891,  pp.  441-442. 

1.  Applied,  cited,  construed,  referred  to.  «•   COlfSTRUCTiOBr.— For  pwrpoM  of  eol- 

J2, 3.  Construction — Operation  of  §§3668-3670  lectin*    deltaiqneiit    t«x««,    railroads    upon 

-^Glasses  of  railroads.  which   this   section   and   H8669,   S670  post 

4.  Interest  on  delinquent  taxes  not  recover-  a-^®  intended  to  operate,  constitute  a  class 

able.  distinct    from    all   other   railroads  as  well 

1.    APPLIBD,  CITED,  COTT STRUBD,  RB-  ff  ^^^^  ^"  ^^^^^  taxpayers.     Not  only  art 

FERRED   TO,   etc..   in:    People    vs.   Central  **^«"  eectlons   inapplicable  to   other  delln- 

Pac.   R.   Co..   83   Cal.    393.   896.    403.   23   Pac.  ^"«,'*^,  taxpayers,    but    mode    prescribed  by 

Rep.  803   (construed  with  18666  ante):  Peo-  statute  for  collectlngr  delinquent  taxes  from 

pie   vs.    Central   Pac.    R.   Co.,    105    Cal.    B7«.  ^^^^^    taxpayers    is     Inapplicable    to    this 

583,     594.    38    Pac    Rep.     905     (construed);  ^^^%":;?\?,\ J^  ^•"i"'^  «^^  ^  ^^ 

County  of  Colusa  vs.  County  of  Glenn.  124  ^*-  ^^•'  ^^^'  '*  ^*°-  ^«P-  *^*^- 

Cal.    498.    502,    67    Pac.    Rep.    477    (construed  8.     CONSTIT liTlOlf — Has  cstabltohed  rtil- 

with  9  3664  ante).  roads   opcrattmff   la   iaore  thmm  omm  esutf 

A«   to   asaeiuiiiieiit   of   mllroads,   etc,   see  teto    dlatimet    class     in     providinir    special 

ante  fi  3665  and  note.  mode    of   assessment    for    portion   of  their 

A«  to  constitntlomnllty  of  thfla  and  otber  property  as  basis  upon  which  taxes  are  to 

•eetloBs,  see  ante  §  3664  and  note  par.  2.  be    levied,    and    form    and    nature   of  thli 
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(sessment    renders    it    appropriate,    if    not  4.     INTBRBST  ON  AMOUNT  OHf  D1:l.IN-> 

necessary*    that   taxes    levied    asralnst   them  ^UBNT     TAXBS — Not      recoverable  |      only 

stiould  be  collected  In  different  mode  from  penalty  ^iven  by  statute  is  provision  that, 

tbat  provided  for  collection  of  other  taxes.  upon  delinquency,  6  per  cent  shall  be  added 

— People  vs.    Central   Pac.   R.   Co.,   lOS   CaL  to  principal  sum  when  paid  by  delinquent. 

*76,    685,   S8   Pac.   Rep.    905.  — People   vs.   Central   Pac.   R.   Co.,   106   Cal. 

See  ante  fit  3664,   3666  and  notes.  576.  694,  88  Pac  Rep.  905. 

§3669.    CERTAIN  TAXES  TO  BE  PAID  STATE  TREASURER.     Bach 
•corporation,  person  or  association  assessed  by  the  state  board  of  equalization 
must  pay  to  the  state  treasurer,  upon  the  order  of  the  controller,  as  other 
moneys  are  required  to  be  paid  into  the  treasury,  the  state  and  county  and 
city  and  county  taxes  each  year  levied  upon  the  property  so  assessed  to  it  or 
him  by  said  board.    Any  corporation,  person  or  association  dissatisfied  with 
the  assessment  made  by  the  board,  upon  the  payment  of  the  taxes,  due  upon 
the  assessment  complained  of,  and  the  percentage  added,  if  to  be  added,  on  or 
before  the  first  Monday  in  June,  and  the  filing  of  notice  with  the  controller  of 
an  intention  to  begin  an  action,  may,  not  later  than  the  first  Monday  in  June, 
bring  an  action  against  the  state  treasurer  for  the  recovery  of  the  amount  of 
taxes  and  percentage  so  paid  to  the  treasurer,  or  any  part  thereof,  and  in  the 
eomplaint  may  allege  any  fact  tending  to  show  the  illegality  of  the  tax,  or  of 
the  assessment  upon  which  the  taxes  are  levied,  in  whole  or  in  part.    When 
any  person,  corporation  or  association  has  made  payment  of  any  of  the  taxes, 
penalties,  percentages,  or  costs  herein  referred  to,  which  have  been  subse- 
quently adjudged  Ulegal,  and  still  remain  in  the  hands  of  the  state  treasurer 
such  person,  corporation  or  association  shall  be  entitled  to  a  refimd  thereof, 
although  the  payment  of  such  taxes,  penalties,  percentages  and  costs  may  not 
have  been  under  protest,  nor  a  notice  filed  with  the  controller  of  an  intention 
to  begin  an  action  to  recover  the  same,  as  hereinbefore  provided.    And  in  case 
of  failure  or  refusal  by  the  state  treasurer  to  pay  the  same  to  such  person,  cor- 
poration or  association  upon  its  demand,  an  action  may  be  brought  against 
the  state  treasurer  for  the  recovery  of  the  amount  of  taxes  and  percentage  so 
paid  to  the  treasurer  or  any  part  thereof. 

[Summons  and  complaint — ^Demurrer  and  answer.]  Whenever  under  the 
provisions  of  this  section  an  action  is  commenced  against  the  state  treasurer, 
a  copy  of  the  complaint  and  of  the  summons  must  be  served  upon  the  treas- 
urer within  ten  days  after  the  complaint  has  been  filed,  and  the  treasurer  has 
thirty  days  within  which  to  demur  or  answer.  At  the  time  the  treasurer 
demurs  or  answers,  he  may  demand  that  the  action  be  tried  in  the  superior 
court  of  the  county  of  Sacramento. 

The  attorney-general  must  defend  the  action.  The  provisions  of  the  Code  of 
Civil  Procedure  relating  to  pleadings,  proofs,  trials  and  appeals  are  appli- 
cable to  the  proceedings  herein  provided  for. 

[Payment  of  final  judgment.]  If  the  final  judgment  be  against  the  treas- 
urer, upon  presentation  of  a  certified  copy  of  such  judgment  to  the  controller 
he  shall  draw  his  warrant  upon  the  state  treasurer,  who  must  pay  to  the  plain- 
tiff the  amount  of  the  taxes  so  declared  to  have  been  illegally  collected;  and 
the  cost  of  such  action,  audited  by  the  board  of  examiners,  must  be  paid  out 
of  any  money  in  the  general  fund  of  the  treasury,  which  is  hereby  appro- 
priated [,]  and  the  controller  may  demand  and  receive  from  the  county,  or  city 
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and  county  interested,  the  proportion  of  such  costs,  or  may  deduct  such  pro- 
portion from  any  money  then  or  to  become  due  to  said  county,  or  city  and 
county. 

[When  action  must  be  commenced.]  Such  action  must  be  begun  on  or  before 
the  first  Monday  in  June  of  the  year  succeeding  the  passage  of  this  act  m  the 
case  of  taxes  heretofore  paid,  and  on  or  before  the  first  Monday  in  Jane  of 
the  year  succeeding  the  year  in  which  the  taxes  were  levied,  and  a  failure  to 
begin  such  action  is  deemed  a  waiver  of  the  rights  of  action. 

History:  Enacted  March  9,  1883,  Stats,  and  Amdts.  1883,  pp.  70-71; 
amended  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  442;  March  22,  1905, 
Stats,  and  Amdts.  1905,  pp.  823-824. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Construction — Payment  to  state  treasurer. 

!•  APPLIBD,  CITBD,  CONSTRUED,  RB- 
FBRRBO  TO,  etc.,  in:  People  vs.  Central 
Pac.  R.  Co.,  83  CaL  393,  896,  408.  28  Pac 
Rep.  808  (construed  with  13666  ante);  Peo- 
ple vs.  Central  Pac.  R.  Co.,  106  CaL  676, 
683,  694,  38  Pac.  Rep.  906  (construed  with 
other  sections);  County  of  Colusa  vs.  Coun- 
ty of  Glenn,  117  CaL  484,  440,  49  Pao.  Rep. 
467  (construed  and  applied);  County  of 
Colusa  vs.  County  of  Glenn,  124  CaL  498, 
602,  67  Pac.  Rep.  477  (construed  with  I  8664 
ante). 

Am  to  conatltntlomaUty  of  this  and  other 
■cetloas,  see  ante  %  3664  and  note  par.  2. 

Am  to  mllroada  vpos  wklch  this  and  other 
■eetlons  aro  lateaded  to  operate  eometitiit- 


IBIT  a  dUrtlBct  elaoa,  etc.,  see  ante  S  3668  and 

note  para.  8,  8. 

2.  CONSTRUCnoif.  —  This  section  re- 
quires each  corporation,  person,  or  &s8o> 
elation  assessed  by  state  board  of 
equalisation,  to  pay  to  state  treasurer, 
upon  order  of  controller,  as  other  moneyi 
are  so  required  to  be  paid  into  treasury^ 
state  and  county  and  city  and  county  taxes 
which  are  levied  upon  property  assessed 
to  it,  or  him,  by  said  board;  and  hence  it 
appears  that  whether  railroad  company 
paid  upon  origrinal  assessment  or  upon  re- 
assessment, payment  would  be  to  state 
treasurer,  and  by  him  to  county. — County  of 
Colusa  vs.  County  of  Glenn,  117  CaL  iU, 
441,  49  Pac.  Rep.  467. 


§  3670.  OONTBOIsLEK  MUST  BBINO  ACTION  FOK  COLLECTION  OF 
DEUNQXTENT  TAXES.  Within  sixty  days  after  the  first  Monday  in  June  of 
each  year,  the  controller  must  begin  an  action  in  the  proper  court,  in  the  name 
of  the  people  of  the  state  of  California,  to  collect  the  delinquent  taxes  upon 
the  property  assessed  by  the  state  board  of  equalization;  such  suit  must  be  for 
the  taxes  due  the  state,  and  all  the  counties,  and  cities  and  counties,  upon 
property  assessed  by  the  board  of  equalization,  and  appearing  delinquent  upon 
the  "Duplicate  Record  of  Apportionment  of  Railway  Assessments."  The  pro- 
visions of  the  Code  of  Civil  Procedure  relating  to  pleadings,  proofs,  trials,  and 
appeals,  are  applicable  to  the  proceedings  herein  provided  for.  In  such  action, 
should  a  writ  of  attachment  be  demanded  and  issued,  no  bond  nor  affidavit, 
previous  to  the  issuing  of  said  attachment  is  required. 

[Counsel  fees.]  If  in  such  action  the  plaintiff  recover  judgment,  there  shaU 
be  included  in  the  judgment  as  counsel  fees,  and  in  case  of  judgment  of  taxes, 
after  suit  brought  but  before  judgment,  the  defendant  must  pay  as  counsel 
fees  such  sum  as  the  court  may  determine  to  be  reasonable  and  just.  Payment 
of  the  taxes,  or  the  amount  of  the  judgment  in  the  same,  must  be  made  to 
the  state  treasurer. 

[Duplicates  prima  facie  evidence.]  In  such  actions  the  "Duplicate  Record 
of  Assessments  of  Railways,"  and  the  "Duplicate  Record  of  Apportionment  of 
Railway  Assessments,"  or  a  copy  of  them,  certified  by  the  controller,  showing 
unpaid  taxes  against  any  corporation,  person,  or  association  for  property 
assessed  by  the  state  board  of  equalization,  is  prima  facie  evidence  of  the  assess- 
ment, the  property  assessed,  the  delinquency,  the  amount  of  the  taxes  due  and 
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unpaid  to  the  state,  and  counties,  or  cities  and  counties  therein  named,  and 
that  the  corporation,  person,  or  association  is  indebted  to  the  people  of  the 
state  of  California  in  the  amount  of  taxes,  state  and  county,  and  city  and 
county,  therein  appearing  unpaid,  and  that  all  the  forms  of  law  in  relation 
to  the  assessment  and  levy  of  such  taxes  have  been  complied  with. 

HFstory:  Enacted  March  9,  1883,  Stats,  and  Amdts.  1883,  pp.  71-72; 
amended  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  442;  March  28,  1895, 
Stats,  and  Amdts.  1895,  p.  318. 


1.  Applied,  cited,  construed,  referred  to. 
2, 3.  Construction — ^Revised    system   and   sec* 
tion  not  unconstitutional. 

4.  Constitutionality. 

5.  Controller  to  sue  to  recover  taxes  against 

railroads,  when. 

6.  Counsel  in  delinquent-tax  suits. 

7.  Complaint  should  allege  record  of  assess- 

ment. 

8.  Evidence  —  Duplicate  record   of  assess- 

ments. 

9.  Bemedy  provided  by  suit  under  this  see- 

tion,  exclusive. 
10.  Tax  proceedings  are  in  invitum. 

1.  APPLIBD,  CITBD,  CONSTRUED,  RK- 
FEOIRBD  TOy  etc,  in:  People  vs.  North 
Pac  C.  R.  Co.,  68  CaL  661,  662,  10  Pac.  Rep. 
46  (cited);  People  vs.  Central  Pac.  R.  Co., 
83  Cat.  S93,  396,  398,  408,  28  Pac.  Rep.  808 
(construed  with  }8666  ante);  People  vs. 
Central  Pac  R.  Co.,  106  CaL  676,  688,  688, 
691,  696,  88  Pac  Rep.  906  (construed  with 
H  3668,  8669  ante);  San  Die^o  Co.  vs.  South- 
ern Pac  R.  Co.,  108  CaL  46,  48,  40  Pac 
Rep.  1052  (construed  and  applied);  Recla- 
mation Dist.  vs.  McCullah,  124  C^aL  175,  177, 
56  Pac.  Rep.  887  (construed  and  applied); 
San  Bernardino  Co.  vs.  Southern  Pac.  R. 
Co.,  137  CaL  659.  661,  662.  70  Pac  Rep. 
782   (construed  and  applied). 

Aa  to  mllroada  upon  which  this  and  other 
sections  are  intended  to  operate  conatltnt- 
iBSr  a  diatlnct  class,  etc.,  see  ante  9  8668  and 
note  pars.  2,  8. 

2.  CONSTRUCnON. — The  lesrlslatore  In- 
tended to  revise  whole  systenA  for  collection 

■of  tax  on  property  by  this  act,  such  as 
franchise,  roadway,  roadbed,  rails,  and  roll- 
ing- stock  of  railroads  operated  In  more 
than  one  county,  and  to  substitute  new  sys- 
tem fo.  old. — San  Diego  Co.  vs.  Southern 
Pac.  R.  Co.,  108  CJaL  46,  49,  40  Pac  Rep, 
1052. 

3.  CiTect  of  this  section  was  to  supersede 
or  repeal  act  of  March  28,  1880,  which  au- 
thorizes suit  In  name  of  county.  In  so  far 
as  It  affects  actions  to  recover  taxes 
against  railroad  companies  operating  in 
more  than  one  county,  upon  franchise, 
roadway,  etc.,  belongrlng  to  such  companies. 


-H3an  Diegro  Co.  vi.  Southern  Pac  R.  Co., 
108  CaL   46,   49,  40  Pac  Rep.  1052. 

4.  COW  STITUTIOIf ALITY.—  This  section 
!a  not  unconstltutionaL — Reclamation  Dist. 
vs.  McCullah,  124  CaL  176,  178,  66  Pac  Rep. 
887. 

5.  CONTROIiliER  MAT  SJTB  TO  RB- 
COVBR  TAXES  AGAINST  RAILROAD 
PROPBRTY  assessed  by  state  board  of 
equalization,  after  such  taxes  become  de- 
linquent, due  to  state  and  to  counties. — 
San  Bernardino  Co.  vs.  Southern  Pac  R. 
Co.,  137  Cal.  659,  661,  70  Pac  Rep.   782. 

e.  COUNSBL  IN  DBLIN€tITBNT-TAX 
SUITS. — It  is  duty  of  attorney-general  to 
prosecute  or  defend  all  causes  or  actions 
brought  or  defended  by  state  controller  In 
reference  to  delinquent  taxes,  and  controller 
has  no  authority  to  employ  special  counsel 
to  aid  In  discharge  of  his  duties,  nor  are 
courts  authorized  to  award  compensation 
to  such  special  counsel. — People  vs.  Central 
Pac.  R.  Co.,  106  CaL  576,  597.  38  Pac.  Rep. 
906. 

7.  COMPLAINT  SHOWS  NO  INDBBTBD- 

NB8S  FOR  TAXBS  unless  it  shows  levy  of 
taxes. — People  vs.  Central  Pac  R.  Co.,  83 
Cal.  393,  400,  28  Pac  Rep.  803. 

8.  BVIDBNCB. — Dvplicate  records  of  as- 
sesMincnts  of  railways  and  duplicate  records 
of  apportionment  of  railway  assessments, 
or  a  copy  thereof,  constitute  prima  facie 
evidence  of  assessment,  and  that  forms  of 
law  In  relation  to  assessment  and  levy  of 
such  taxes  have  been  complied  with;  and 
If  there  be  no  other  evidence  than  this, 
findinps  of  court  where  based  thereon  will 
be  sustained. — -People  vs.  Central  Pac  R. 
Co.,   105  Cal.   576,   591,  38  Pac.  Rep.  905. 

O.  RKMBDY  PR  OVID  BD  BY  SUIT  IS 
SPRCTFic,  under  this  section,  and  must 
be  held  to  be  exclusive  of  all  bthers. — San 
Dicpo  Co.  vs.  Southern  Pac  R.  Co.,  108  Cal. 
46.   49,   40   Pac.   Rep.   1052. 

10.  TAX  PROCBBDINGS  ARB  IN  IN- 
VITUM, and  to  be  valid  must  be  strictl 
juris. — People  vs.  Central  Pac.  R.  Co.,  8.5 
Cal.   393,   400.   23   Pac.  Rep.    803. 

See   ante   §  3628   and   note   par.    37. 


§  3671.  BASIS  OP  TAXATION  FOE  COUNTIES.  The  assessment  made 
by  the  county  assessor,  and  that  of  the  state  board  of  equalization,  as  appor- 
tioned by  the  boards  of  supervisors  to  each  city,  town,  township,  school,  road, 
or  other  district  in  their  respective  counties,  or  cities  and  counties,  shall  be 
the  only  basis  of  taxation  for  the  county,  or  any  subdivision  thereof,  except  in 
incorporated  cities  and  towns,  and  may  also  be  taken  as  such  basifi  in  incor- 
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porated  cities  and  towns  when  the  proper  authorities  may  so  elect.  All  taxes 
upon  townships,  road,  school,  or  other  local  districts,  shall  be  collected  in  the 
same  manner  as  county  taxes. 

Hfstory:     Enacted  March  0,  1883,  Stata.  and  Arndts.  1883,  p.  72. 

1.  Applied,  cited,  constrned,  referred  to. 
2, 3.  Action  in  name  of  county  not  aathorized. 

4.  Action  to  recover  special  tax. 

5.  Apportionment  of  taxes. 

1.  APPLIBD,  CITEDy  COVTSTUU  UD,  RB- 
FBRRED  TO,  etc..  In:  People  vs.  North 
Pac.  C.  R.  Co.,  68  Cal.  661,  662,  10  Pae.  Rep. 
45  (cited);  County  of  San  Luis  Obispo  vs. 
White,  91  CaL  48S,  484,  84  Pao.  Rep.  864. 
27  Id.  766  (construed  and  applied);  San 
Bernardino  Co.  vs.  Southern  Pac.  R.  Co., 
137  Cal.  659,  668,  70  Pac  Rep.  788  (con- 
strued and  applied). 

9.  ACTION  IN  If AMB  OF  COUlfTT  NOT 
AUTHORIZED.  —  Under  act  prescribinsr 
form  of  complaint  in  action  to  recover 
delinquent  taxes,  and  to  authorise  brlngins 
of  suits  therefor  (Stats.  1880  p.  136),  no 
authority  is  given  county  to  brlns  an  action 
in  its  own  name  to  recover  taxes  due  to 
school  district  Tax  is  collected  for  coun- 
ty by  controller. — San  Bernardino  Co.  vs. 
Southern  Pac.  R.  Co.,  187  Cal.  669,  661. 
70  Pac  Rep.  782. 

8.  Authority  of  county  to  bring  action 
In  its  own  name,  to  recover  taxes  due  to 
school  district,  is  not  given  under  statute 
of  1880  (Stats.  1880  p.  186),  as  such  statute 
Is  altogether  inconsistent  with  code  pro- 
visions   for    ooUeotlon    of    taxes,    whether 


assessed  by  local  authorities  or  assessed 
by  board  of  equalization;  and  as  H36TO 
and  8671  of  this  code.  In  regard  to  collection 
of  railroad  taxes  for  such  purposes,  were 
adopted  after  passage  of  that  act,  statute 
can  have  no  application  to  that  class  of 
taxes,  nor  does  the  statute  authorize  county 
to  collect,  by  suit,  taxes  upon  such  prop- 
erty.— San  Bernardino  Co.  vs.  Southern  Pac, 
R.  Co.,  187  CaL  659,  661,  70  Pac  Rep.  782. 

4.  ACTION  TO  RECOVER  PROPORTION 
OF  SPECIAL  TAX  levied  in  road  district 
for  purpose  of  raising  moneys  to  erect 
bridge  in  such  district,  in  same  manner  as 
county  taxes,  under  act  of  April  23.  ISSa 
(Stats.  1880  p.  186). — County  of  San  Luis 
Obispo  vs.  White.  91  CaL  432.  434,  24  Pac 
Rep.  864,  27  Id.  756. 

8.  APPORTIONMENT  OF  TAXBS^— a«ea- 
tton  whether  sallroad  tax  cam  he  tsrscd  to 
loeal  distrlets  by  boards  of  supervisors  of 
various  counties,  instead  of  apportionment 
being  made  by  state  board  of  equalization, 
raised,  and  suggestion  made  that  most 
serious  consequence  would  follow  if  such 
were  the  law,  but  point  reserved  for  far- 
ther consideration  and  not  decided. — San 
Bernardino  vs.  Southern  Pac  R.  Co.,  1ST 
CaL  669.  662,  70  Pac  Rep.  T8X. 


CHAPTER  IV. 

BQUAUZATION  OF  TAXSa 

Article  I.    County  Boards  of  Equalization,  S8  S672-3682. 
n.    State  Board  of  Equalization,  SS  3692-3705. 


ARTIC!LE  L 

COUNTY  BOARDS  OP  EQUALIZATION. 


i  3672.  Supervisors,  when  to  equalize  assess- 
ment. 

S  3673.  Si^)ervisor8  empowered  to  equalize 
assessment. 

§  3674.  No  reduction  to  be  made  unless  on 
application  of  person  assessed. 

S  3675.  Examination  of  person  assessed  by 
supervisors  for  purposes  of  equal- 
ization. 

§  3676.  Supervisors  may  subpoBua  witnesses 
and  take  evidence. 

§  3677.  Assessor  and  deputy  to  attend  upon 
hearing  of  application. 

§3672.    STJPERVISOBS,   WHEN   TO   EQUALIZE   ASSESSMENT.     Tbe 

board  of  supervisors  of  each  county  miist  meet  on  the  first  Monday  of  Jnly 
in  each  year,  to  examine  the  assessment-book  and  equalize  the  assessment  of 
property  in  the  county.    It  must  continue  in  session  for  that  purpose,  from 


8  3678.  County  recorder  must  transmit  ab- 
stract of  mortgages;  action  there- 
on. 

8  3679.  Supervisors  to  use  records  in  equaliz- 
ing  assessments. 

8  8680.  Property  sold  for  taxes;  stampinfr  on 
subsequent  bills. 

8  8681.  Supervisors  may  direct  new  assess- 
ment, when;   notice  to  owner. 

8  3682.  Clerk  of  board  to  record  proceedings^ 
alterations,  etc;  oath  to  correct- 
ness of  same. 


Tit.  IXy  eh.  rv,  art.  I.] 
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(930)     8  807a 


time  to  time,  until  the  business  of  equalization  is  disposed  of,  but  not  later 
than  the  third  Monday  in  July. 

History:     Enacted  March  12,  1872;    amended  March  81,   1891,  Stats. 
and  Amdts.  1891,  p.  444. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Board  of  equalization — Powers  of. 

3.  Same — Distinguished  from  duty  of  as- 

sessor. 

4.  Same  —  Exclusive  power   to   raise  or 

lower  assessment. 
6.  Correction    in    assessment-roll — Mort- 
gage security  held  by  state. 

6.  County  government  act — Powers  of  su- 

pervisors. 

7.  Equalization  after  time  fixed  by  atat^ 

ute,  effect  of. 

8.  Entry  by  clerk  of  board. 

9.  Jurisdiction  to  tax  franchise  of  cor^ 

poration. 
10-  Provisions   of   constitution  —  Applica- 
tion of  to  county  boards. 
11-13.  Time  fixed  by  statute — Provirions  of 
section  not  mandatory. 

14.  Property  not  assessed  to  owner — Duty 

of  board. 

15.  Bemedy  for  overvaluation. 

16.  Bights  of  taxpayer  not  affected  by  Ir- 

regularity  of  board. 

17.  Valuation  placed  upon  property  by  as- 

sessor —  Presumption  —  Equalization 
of. 


1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Modoc  Co.  va. 
Churchill.  75  Cal.  172.  174.  16  Pac.  Rep. 
771  (cited);  Buswell  va.  Board  of  Super- 
Tlsors.  116  Cal.  351,  S6«.  854.  48  Paa  Rep. 
226  (construed  and  applied);  Henne  va. 
Lo«  Angeles  Co..  129  Cal.  297,  299.  61  Pac. 
Rep.  1081  (construed  and  applied);  Oakland 
vs.  Southern  Pac.  Co..  181  Cal.  226.  228,  68 
Pac  Rep.  871  (cited);  La  Grange  H.  a.  M. 
Co.  va.  Carter,  142  Cal.  660.  564.  76  Paa 
Rep.  241  (erroneously  cited  aa  §8762,  con- 
strued). 

Am  to  exteaaiom  of  tUne  of  meetlBir  of 
covBtT  board  of  eovallsatloB,  see  post  I  8705 
and  note  para.  2,  8. 

2.  BOARD   OF  B^lTALIZATIOIf— Powow 

of. ^Board  of  equalization  has  no  power  to 

order  new  assessment  to  be  made  without 
evidence.  Legislature  evidently  Intended 
to  provide  by  creation  of  this  board — not 
a  tribunal  to  reassess  property — ^but  a  body 
clothed  with  authority  to  hear  and  deter- 
mine if  assessor  has  correctly  and  imper- 
sonally performed  his  duty. — Oakland  vs. 
Southern  Pac.  Co..  181  Cal.  226.  229.  68  Pac. 
Rep.  871.  See  People  vs.  Reynolds.  28  Cal. 
107.  108;  San  Francisco  vs.  Flood,  64  Cal. 
504.  608.  2  Pac.  Rep.  264;  Hagenmeyer  vs. 
Board  of  Equalization,  82  Cal.  214.  218,  28 
Pac.  Rep.  14;  Farmers*  etc.  Bank  vs.  Board 
of  Equalization,  97  Cal.  818,  325,  82  Pac 
Rep.  312. 

8.  DISTINGUISHED  FROM  DUTY  OF 
ASSESSOR. — Assessor  is  not  required  to 
hear  evidence,  but  must  use  his  best  Judg- 
ment and  fix  actual  cash  value  of  property, 
according  to  rules  laid  down  for  his  guid- 


ance.— Oakland  vs.  Southern  Pac.  Co.,  131 
Cal.   226,   229,   68  Pac  Rep.  871. 

4.  EXCIiVSIVB  POliVER  TO  RAISE  OR 
L.01VBB  ASSESSMENT.^— County  board  has 
exclusive  power  to  raise  or  lower  any 
individual  assessment  contained  in  assess- 
ment-rolL — People  vs.  Dunn.  69  Cal.  828,. 
887;  Miller  vs.  County  of  Kern,  137  Cal. 
516,  522,  70  Pac.  Rep.  549.  See  Allison  R. 
M.  Co.  vs.  Nevada  Co.,  104  Cal.  161,  37  Pac. 
Rep.   875. 

0.  CORRECTION  IN  ASSESSMEBTT- 
ROIiLy  where  mortgage  security,  held  by 
state,  had  not  been  deducted  from  value  of 
property  assessed,  may  be  made  by  apply- 
ing to  assessor  prior  to  time  when  assess- 
ment-roll is  required  to  be  passed  over  to 
board  of  supervisors,  but  where  application 
Is  made  after  such  time  assessor  has  no 
Jurisdiction  in  the  premises,  and  could  not 
make  any  correction  if  any  mistake  had 
been  made  in  assessment. — ^Henne  vs.  Los 
Angeles  Co.,  129  Cal.  297,  299,  61  Pac.  Rep. 
1081. 

«.     COUNTY  GOVERNMENT  ACT.--A8  to 

powers  conferred  upon  board  of  supervisors 
under  county  government  act,  see  House 
vs.  Los  Angeles  Co.,  104  Cal.  78,  77.  87  Pac 
Rep.  796. 

7.  EdVALIZATION  AFTER  TIME  FIXED 
BT  STATUTE — ^Bllect  of.^ — Taxpayer  may  be 
heard  to  complain,  where  equalization  of 
taxes  is  made  by  county  board  after  ex- 
piration of  time  fixed  by  this  section,  only 
when,  by  reason  of  delay,  he  has  been  de- 
barred of  some  statutory  right,  and  there- 
by suffers  injury. — La  Grange  H.  O.  M.  Co. 
vs.  Carter,  142  CaL  560.  564,  76  Pac.  Rep. 
241.  See  Buswell  vs.  Board  of  Supervisors, 
116  Cal.   851,  354,  48  Pac.  Rep.   226. 

8.  ENTRY  MADE  BY  CLERK  OF 
BOARD  in  minutes  is  not  required  to  be 
in  exact  legal  terms;  If  it  is  substantially 
correct,  expressing  final  action  of  board, 
with  or  without  reciting  facts  contained  in 
paper  constituting  record,  it  is  sufficient. — 
La  Grange  H.  G.  M.  Co.  vs.  Carter,  142  Cal. 
660,  665,  76  Pac  Rep.  241. 

9.  JURISDICTION  TO  TAX  FRANCHISE 
OF  CORPORATION. — Board  of  supervisors, 
in  Its  capacity  as  board  of  equalization,  has 
Jurisdiction  of  person  and  subject-matter 
in  matters  Involved  in  taxation  of  fran- 
chise of  corporation. — Spring  Valley  W.  W. 
vs.  Schottler.  62  Cal.  69,  119. 

lOw  FrovlsloAS  of  eoBStttvtloB  that  relate 
to  equalization  or  Individual  assessments, 
apply  exclusively  to  county  boards. — People 
vs.  Dunn,   59  Cal.   828,   887. 

11.  Time  llxed  by  statute — Provivions 
not  mandntory. — Action  of  board  of  equali- 
zation, after  time  fixed  in  statute  as  dura- 
tion of  session,  and  after  time  to  which 
session  might  be  extended  under  8  3705  post. 
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!n  raising:  assessed  valuation  of  property, 
held  not  void  for  reason  that  provlsiona 
relatinfiT  to  time  are  not  mandatory. — Bus- 
well  vs.  Board  of  Supervisors,  IK  CaL 
851.  364.  48  Pac.  Rep.  226. 

12.  Provl«ioB«  of  tbla  BectiOB  are  not 
majBdatory,  but  are  controlled  by  general 
rule  of  interpretation  for  such  provisions, 
and  also  by  express  terms  of  i  3886  post, 
providing  that  "no  assessment  or  act  re- 
lating: to  assessment  or  collection  of  taxes 
ts  lllegral  on  account  of  informality,  nor 
because  the  same  was  not  completed  within 
time  required  by  law." — Bus  well  vs.  Board 
of  Supervisors,  116  CaL  861,  864,  48  Paa 
Hep.  226. 

See  post  8  8886  and  noteu 

13.  Provisions  as  to  time  upon  which, 
or  within  which,  acts  are  to  be  done  by^ 
public  officer,  resardinir  ri6:htB  and  duties' 
of  others,  are  directory  unless  nature  of 
act  or  langruasre  of  lesrislature  makes  It 
clear  that  time  fixed  is  by  way  of  limita- 
tion.— ^Buswell  vs.  Board  of  Supervisors,  116 
CaL  861.  854,  48  Pac.  Rep.  226.  See  Payne 
vs.  San  Francisco,  8  CaL  122;  Hart  vs.  Plum, 
14  CaL  149;  People  vs.  Eureka  U  A  T.  C 
Co.,  48  CaL  143;  State  vs.  Western  U.  T. 
Co.,  4  Nev.  788;  State  vs.  Northern  Belle 
M.  &  M.  Co.,  16  Nev.  885.  386. 

14.  FROFB2RTT      N.OT      ABBBSSHaO      TO 


O'WNKM. — Dvty  of  board. — County  board  of 
equalization  should  correct  assessment-roll 
when  its  attention  is  properly  called  to 
fact  that  assessor  has  not  assessed  prop- 
erty to  owner. — Kern  Valley  W.  Co.  vs. 
County  of  Kern,  187  CaL  611,  614,  70  Pac 
Rep.   476. 

Iff.     REimSDT      FOR      OTERTALrATIOV 

of  assessment  of  property  is  provided  by 
statute,  first,  by  application  to  assessor  at 
any  time  before  matter  has  passed  out  of 
his  hands  to  board  of  supervisors;  and. 
thereafter,  to  board  of  supervisors  until 
assessments  have  been  equalized  and  mat- 
tsr  has  ^one  beyond  their  controL — Henne 
TS.  Los  Anireles  Co.,  129  CaL  297,  299.  CI 
Pac.  Rep.  1081. 

16.  RIGHTS  OF  TAXJPA.TBM  cannot  be 
affected  by  any  Irresrularlty  in  action  of 
board  of  supervisors.  —  Modoc  Co.  va 
Churchill,  76  CaL  172,  174,  16  Pac.  Rep. 
771. 

17.  VALUATTOlf  PLACED  UPON  PBOP- 
BRTT  RT  ASSB8SOR  is  presumed  to  be 
correct,  but  code  provides  remedy  for  cor- 
rection of  errors  of  Judgment  or  mistakes 
made  by  him  in  his  valuations,  under  thit 
and  following  sections  relating:  to  equali- 
sation.— Oakland  vs.  Southern  Pac.  Co.,  181 
CaL  226,  228,  68  Paa  Rep.  871. 


§3673.    STJPEEVI80BS  EHPOWEBED  TO  EQUALIZE  ASSESSMENT. 

Ihe  board  has  power,  after  giving  notice  in  such  manner  as  it  may  by  rule 
prescribe,  to  increase  or  lower  the  entire  assessment-roll,  or  any  assessment 
contained  therein,  so  as  to  equalize  the  assessment  of  the  property  contained 
in  said  roll,  and  make  the  assessment  conform  to  the  true  value  of  such  prop- 
erty in  money. 

History:     Enacted  March  12,  1872,  founded  upon  8  39  Ohio  Be7.  Stats. 
1864;   amended  March  22,  1880,  Code  Amdts.  1880  (Pol.  pt),  p.  15. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Board  not  limited  to  one  application. 

3.  Jurisdiction   of  board— Verified  petition. 

4.  Same — ^To  g^ve  notice  of  intention. 

5.  Notice  completes  jurisdiction. 

6.  Mailing  notice  under  rules  of  board* 

7.  Notice  given  on  motion  of  board. 

8.  Publication  of  notice  insufficient. 

9.  Befusal  to  reduce  tax,  effect  of. 

10.  Eelief    from   overvaluation — Delayed   ap- 

plication. 

11.  Valuation  made  by  assessor,  when  final. 

1.  APPLIED,  CITBD,  CONSTRUED,  RE- 
FERRED  TO,  etc..  In  Central  Pac.  R.  Co. 
vs.  Placer  Co.,  46  Cal.  667,  671  (construed 
and  applied);  Sprlnsr  Valley  W.  W.  vs. 
Schottler,  62  Cal.  69.  116  (cited  with  other 
sections);  San  Francisco  vs.  Flood,  64  Cal. 
504,  508,  2  Pac.  Rep.  264  (cited  with  other 
sections) ;  Haj?enmeyer  vs.  Mendocino  Co., 
82  Cal.  214.  216,  28  Pac.  Rep.  14  (cited); 
Allison  R.  M.  Co.  vs.  County  of  Nevada.  104 
Cal.  161,  164.  37  Pac.  Rep.  875  (con.strued 
and  applied);  Clunle  vs.  Slebe.  112  Cal.  593, 
697,  44  Pac.  Rep.  1064  (cited);  Oakland  vs. 
Bouthern  Pac.  Co.,  131  Cal.  226,  228,  230,  63 
Pac.  Rep.  371  (construed);  Miller  vs.  County 


of  Kern.  137  Cal.  616.  622,  70  Pac.  Rep.  54S 
(construed). 

A«  to  board  of  .avpervlaora  avthorisei  t« 
net  only  vpon  evideneo  la  mloinir  or  lowcf- 
flns'  asseasment,  see  post  S  3676  and  note 

An  to  Tolvntary  nppoaranee  before  towd, 
^vhen  deemed  vralTer  of  notice,  see  pott 
i  8681  and  note  par.  7. 

2.  BOARD  OF  EaVALIZATIOlV  IS  NOT 
HECBSSARIf^T  LIMITED  to  one  applica- 
tion either  to  reduce  or  raise  valuation.— 
Central  Pac.  R.  Co.  Ta.  Placer  Co.,  4«  Ctl 
667.  672. 

8.  JURISDICTION  OF  BOARD— Terifcd 
petition. — By  terms  of  this  section,  board 
of  supervisors,  acting  as  board  of  equali- 
zation, has  no  Jurisdiction  or  power  to 
reduce  assessment,  except  upon  verified 
written  application. — Garretaon  vs.  Oonnty 
of  Santa  Barbara.  61  Cal.  64.  56. 

4.  To  vItc  notice  of  flta  Intention  to  raise 
any  individual  assessment  does  not  depend 
upon  having-  before  It  complaint  or  affi- 
davit that  such  assessment  Is  too  low.  and 
asklngr  that  same  be  Increased. — ^Allison  R- 
M.  Co.  vs.  County  of  Nevada,  104  CaL  HI. 
164.  37  Pac.  Rep.  87S. 


IV, 
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8.    NOTICE  COMPLETES  JURISDICTION. 

— Jurisdiction  to  act  In  matter  of  Inoreaaingr 
Assessment  Is  complete  after  srivlngr  notice 
prescribed  by  this  section  to  person  as- 
sessed.— ^Allison  R.  M.  Co.  vs.  County  of 
Nevada,  104  Cal.  161,  164,  87  Pac.  Rep.  875. 

«.  MAILING  NOTICE  UNDER  RULES 
OV*  BOARD. — Notice  as  to  raising  or  lower- 
ing- assessment  may  be  srlven  by  mailinfiTi 
under  rules  of  board  framed  under  au- 
thority of  this  section;  fact  of  such  notice 
may  be  established  by  any  proper  leffal 
testimony,  either  oral  or  In  writing. — 
>Ia£renmeyer  vs.  Mendocino  Co.,  82  Cal.  214, 
217,    23  Pac   Rep.   14. 

7.  NOTICE  MAT  BE  GIVEN  ON  OWN 
MOTION  OF  BOARD  Of  supervisors. — ^Alli- 
son R.  M.  Co.  VS.  County  of  Nevada,  104 
Cal.  161,  164,  87  Pac.  Rep.  875. 

8.  PUBLICATION  OF  NOTICE  INSUFFI- 
CIENT.— Notice  Is  required  to  be  given  to 
oiv-ner  by  board  of  supervisors  before 
power  can  be  exercised  in  increasing  valu- 


ations of  land  taxed,  and  it  is  not  sufficient 
that  such  notice  Is  given  by  publication  of 
notice  of  sitting  of  board. — Patten  vs. 
Green,  13  Cal.  325,  329.  See  People  vs. 
Reynolds,  28  Cal.  107;  People  vs.  Flint,  89 
Cal.  670. 

9i     REFUSAL   TO   REDUCE   TAX— Effect 

of. — Fact  that  board  refused  to  reduce  val- 
uation on  application  therefor  is  in  no 
sense  an  adjudication  that  valuation  ousht 
not  to  be  raised. — Central  Pac.  R.  Co.  vs. 
Placer  Co.,  46  Cal.  667,  672. 

10.  RELIEF  FROM  OVERVALUATION 
— Delayed  application.  —  Taxpayer  cannot 
complain  because  he  does  not  obtain  relief 
for  overvaluation  of  mortgage,  where  his 
application  is  made  too  late. — Henne  vs. 
Lros  Angeles  Co.,  129  Cal.  297.  800,  61  Pac. 
Rep.  1081. 

11.  VALUATION    MADE    BT    ASSESSOR, 

where  no  correction  is  made  by  board  of 
equalization,  is  final. — Clunie  vs.  Slebe,  112 
Cal.  698,  697,  44  Pac  Rep.  1064. 


§  3674.  NO  REDUCTION  TO  BE  HADE  UNLESS  ON  APPLICATION  OF 
PERSON  ASSESSED.  No  reduction  must  be  made  in  the  valuation  of  prop- 
erty, unless  the  party  affected  thereby  or  his  agent  makes  and  files  with  the 
board  a  written  application  therefor,  verified  by  his  oath  showing  the  facts 
upon  which  it  is  claimed  such  reduction  should  be  made. 

History:    Enacted   March   12,   1872. 

Applied^  dtedy  eonatraed,  referred  to,  as  9  3574) ;  San  Francisco  vs.  Blood,  64  Cal. 
etc.  In:  Oarretson  vs.  County  of  Santa  604,  608,  t  Pac.  Rep.  264  (cited  with  other 
Barbara,   61   Cal.   64,   66    (erroneously  cited      sections). 

§3675.  EXAMINATION  OF  PERSON  ASSESSED  BY  STJPEBVISOBS 
FOE  PUBPOSES  OF  EQUALIZATION.  Before  the  board  grants  the  applica- 
tion or  makes  any  reduction  applied  for,  it  must  first  examine,  on  oath,  the 
person  or  the  agent  making  the  application  touching  the  value  of  the  property 
of  such  person-  No  reduction  must  be  made  unless  such  person  or  the  agent 
making  the  application  attends  and  answers  all  questions  pertinent  to  the 
inquiry.  History:    Enacted   March   12,   1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Testimony  of  witnesses  before  board — ^Pre- 

sumption as  to  examination. 

APPLIED,  CITED,  CONSTRUED,  RB- 


1. 

F'BRRED  TO,  etc.,  in:  Garretson  vs.  County 
of  Santa  Barbara,  61  Cal.  64,  66  (construed 
and  applied);  San  Francisco  vs.  Flood,  64 
Cal.  604,  608,  2  Pac  Rep.  264  (cited  with 
other  sections). 


9.  TESTIMONY  OF  WITNESSES,  exam- 
ined before  board  of  supervisors,  acting:  as 
board  of  equalization.  Is  not  required  to 
be  reduced  to  writing  under  this  section. 
In  absence  of  such  requirement.  It  must 
be  presumed  that  examination  was  had  In 
accordance  with  provisions  of  section. — 
Garretson  ts.  County  of  Santa  Barbara,  61 
Cal.  64,  66. 


§3676.    SUPEBVISOBS   KTAY    SUBPIENA    WITNESSES   AND 


EVIDENCE.  Upon  the  hearing  of  the  application  the  board  may  subpoena 
such  witnesses,  hear  and  take  such  evidence  in  relation  to  the  subject  pending, 
as  in  its  discretion  it  may  deem  proper. 

History:    Enacted  March  12,   1872. 

1.  Applied,  cited,  construed,  referred  to.  4.  Order   reciting   taking  of  testimonj  con- 

2.  Board  can  act  only  upon  evidence.  elusive. 

8.  Order  Taisihg  assessment — Presumption  as         !•    applibd,  citbd»  OONSTRubd,  rb- 
to.  FBRRBD   TO,   etc.,   in:    San    Francisco    vs. 
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Flood.  64  Cal.  604,  608,  %  P&c  Rep.  264 
(cited  with  other  sections);  HaflrenmeTer 
vs.  Board  of  Equalization.  82  Cal.  214,  218, 
28  Pac.  Rep.  14   (construed). 

9.  BOARD  OF  KQVAJLI^ATION — Cam  act 
onlr  vpoA  evidence  in  raising:  or  lowering 
valuation  of  property  listed  in  assessment- 
roll. — San  Francisco  vs.  Flood,  64  CaL  604, 
608,  2  Pac.  Rep.  264;  Hasrenmeyer  vs.  Board 
of  Equalization,  82  Cal.  214,  218,  28  Paa 
Rep.  14;  Farmers'  ft  M.  Bank  vs.  Board  of 
Equalization,  97  Cal.  818,  826,  82  Pac.  Rep. 
312;  Oakland  vs. 'Southern  Paa  Co.,  131  CaL 
226,  230,  68  Pac  Rep.  871. 


S.     OBDBB   BAISHfG    ASSBSSMERT  wlU 

be  presumed  to  have  been  made  by  board 
actlngr  upon  evidence  before  it,  where  rec- 
ord does  not  show  affirmatively  that  board 
did  not  act  upon  evidence;  and  order  so 
made  is  conclusive. — ^Hagenmeyer  vs.  Men- 
docino Co.,  82  CaL  214,  218,  23  Pac  Rep.  14. 
See  Humboldt  Co.  vs.  Dinsmore,  76  CaL 
604,  608,  17  Pac  Rep.  710. 

4.  OBDBB  BBCITOrG  TBAT  TBSTI- 
MOirr  was  taken  before  board  is  concla- 
sive. — -Farmers'  ft  M.  Bank  vs.  Board  of 
Equalisation,  87  CaL  818,  826,  82  Pac  Rep. 
812. 


§  3677.  ASSESSOR  AND  DEPUTY  TO  ATTEND  UPON  HEABDVa  OF 
APPLICATION.  During  the  session  of  the  board  the  assessor  and  any  deputy 
whose  testimony  is  needed  must  be  present,  and  may  make  any  statement,  or 
introduce  and  examine  witnesses  on  questions  before  the  board. 

Hfstory:     Enacted  March  12,  1872,  founded  upon  |  23  Act  Bfay  17,  1861, 
Stats.  1861,  p.  427. 

Allied,    dted,     eommtrmeOf    referred    t*,  (cited    with    118672,    8673.    8676    ante,   and 

etc.,   in:    San   Francisco   vs.   Flood,   64   CaL  ||  3678,  3679  post). 

S04,  608.  2  Pac.  Rep.  264  (cited  with  other  As  to  power  of  iMmrd  to  raise  or  lewer 

sections);  Oakland   vs.    Southern   Pao.   Co.,  asscsomoBt    obIx   bvob    evidence,   see  ante 

181    CaL    226,    228,    230,    68    Pac    Rep.    871  8  3676  and  note. 

§3678.  COUNTY  BECOBDEB  MUST  TRANSMIT  ABSTBAGT  OF 
HOBTOAOES;  ACTION  THEBEON.  To  assist  the  assessor  in  the  perform- 
ance of  his  duties,  the  recorder  must  annually  transmit  to  the  assessor,  on  or 
before  the  first  Monday  in  April  of  each  year,  a  complete  abstract  of  all  mort- 
gages, deeds  of  trust,  contracts,  and  other  obligations  by  which  any  debt  is 
secured,  remaining  unsatisfied  on  the  records  of  his  o£Bice,  not  barred  by  the 
statute  of  limitation,  at  twelve  o'clock  meridian,  on  the  first  Monday  of 
March  of  said  year.  Such  abstract  shall  be  written  under  appropriate  head- 
ings, to  embrace  all  information  requisite  for  the  assessor,  in  a  book  or  books 
to  be  furnished  by  the  board  of  supervisors  upon  the  requisition  of  the  assessor. 
Should  any  such  list  be  found  to  contain  any  instrument  relating  to  lands  situ- 
ated in  more  than  one  county,  it  shall  be  the  duty  of  the  assessor  to  transmit 
to  the  state  board  of  equalization  all  information  relating  thereto  on  or  before 
June  first  of  said  year;  and  it  shall  be  the  duty  of  the  said  board  to  attach  an 
apportionment  of  valuation  of  such  instrument  to  be  assessed  in  each  county, 
and  the  board  shall  transmit  to  the  assessor  of  each  county  mentioned  as 
affected  in  said  instrument,  a  statement  of  valuation  of  assessment  to  be  levied 
against  said  instrument  in  each  county.  The  valuation  so  set  by  said  board 
shall  be  final,  and  the  assessor  shall  accept  said  valuation  and  charge  said 
assessment  upon  said  instrument  accordingly.  Should  the  list  contain  anj 
instrument  mortgaging  or  pledging  two  or  more  subdivisions  of  land,  or  land 
assessed  in  two  or  more  subdivisions  in  the  same  county,  township,  district  or 
city,  the  assessor  shall  apportion  the  amount  of  assessment  to  be  deducted 
from  each  subdivision  on  account  of  assessment  against  said  instrument.  Any 
assessment  on  a  mortgage,  or  deed  of  trust,  which  has  been  erroneously  taxed 
to  the  mortgagee,  or  party  loaning  the  money,  when  the  same  has  been  paid  or 
satisfied  prior  to  the  first  Monday  in  March,  shall  be  valid  only  as'  against  the 
real  estate  from  the  assessment  on  which  a  reduction  has  been  previously 
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made.  When  partial  payments  have  been  made  on  a  debt  secured  by  mort- 
gage, or  deed  of  trust,  the  owner  is  authorized  to  make  the  proper  deduction, 
listing  only  the  balance  due  on  the  first  Monday  in  March.  The  recorder  must, 
at  the  time  he  furnishes  the  abstract  of  mortgages  to  the  assessor,  furnish  said 
officer  with  a  complete  and  true  statement  of  all  property  which  has  been 
redeemed  under  or  by  virtue  of  any  sale  made  to  the  state  for  delinquent  taxes, 
together  with  a  complete  and  true  statement  of  all  property  sold  to  the  state 
and  remaining  unredeemed.  When  necessary,  the  board  of  supervisors  of 
each  county  must  provide  for  the  payment  of  such  additional  clerical  force  as 
may  be  required  to  enable  the  county  recorder  to  comply  with  this  section. 

Hfstory:  Enacted  March  12,  1872;  amended  March  22,  1880,  Code 
Amdts.  1880  (Pol.  pt.),  p.  15;  March  28,  1895,  Stats,  and  Amdts.  1895, 
pp.  318-319. 


1.  Applied,  dted,  construed,  referred  to. 

2.  Construction — Conflict  with  constitution. 
3,4.  Compensation   of   officera—Beputy,   rule 

as  to. 
X»,  6.  Tax  upon  mortgage  interest. 

1.  APPL.IBD,  CTTBD,  COVTSTRUBSD,  RBS- 
FEaiRED  TO,  etc.,  in:  McCoppin  vs.  McCart- 
ney, 60  Cal.  867,  872  (construed  and 
applied);  Schroeder  vs.  Orady.  66  Cal.  212, 
215,  5  Fac.  Rep.  81  (cited  In  dls.  op.);  Oak- 
land vs.  Southern  Pac.  Co.,  181  Cal.  226, 
228,  68  Pac.  Rep.  871  (cited);  Agrard  vs. 
Shaffer,  141  Cal.  726.  726,  75  Pac.  Rep. 
343  (construed);  Humiston  vs.  Shaffer,  146 
CaL  195.  198.  78  Pac.   Rep.   651   (cited). 

a.  CONSl'RVGTION. — This  section  is  in 
conflict  with  Const  1879  art  XI  8  5,  in  that 
ft  leaves,  in  some  measure  at  least,  regu- 
lation of  compensation  of  county  officer  to 
board  of  supervisors. — Asrard  vs.  Shaffer, 
141  Cal.  726.  726,  75  Pac.  Rep.  848. 

8.  COMPENSATION  OF  OFFICERS. — 
Pnrpoiie  of  conHtltntloaal  provision  (art.  XI 
§5)  Is  to  regrulate  compensation  of  all 
county  officers  in  proportion  to  duties,  and 
ft  was  not  intended  that  such  compensation 
should  be  left,  either  directly  or  Indirectly, 
to    discretion    or    reenilation    of    board    of 


supervisors. — ^Asrard  vs.  Shaffer,  141  Cal. 
725,  727,  75  Pac.  Rep.  343.  See  Dougherty 
vs.  Austin,  94  Cal.  601,  28  Pac  Rep.  884, 
29  Id.  1092,  16  L.  R.  A.  161;  Welch  vs. 
Bramlett,  98  Cal.  219,  222,  88  Pac.  Rep.  66; 
Tulare  Co.  vs.  May,  118  CaL  803,  806,  50 
Pac.  Rep.  427. 

4.  Depvtr  performlniF  mervieem  la  re- 
corder's office  comes  under  same  rule,  as  to 
compensation,  as  applies  to  recorder  him- 
self.— ^Agrard  vs.  Shaffer,  141  Cal.  726,  727, 
75  Pac.  Rep.  848. 

6.  TAX  UPON  MORTGAGB  INTESRBST 
Ilf  LAND  is  not  void  because  mortgage 
debt  had  been  -paid  and  lien  released,  for 
if  by  mistake  a  mortgrage  which  has  been 
paid  off  shall  be  assessed,  then  by  operation 
of  law  tax  on  mortsragree*s  interest  is  valid 
only  against  real  estate  and  payable  by 
owner  of  land  whose  estate  has  been  en- 
larsred  by  release  of  mortgagre  lien.— 
McCoppin  vs.  McCartney,  60  Gal.  367,  872. 

6.  BxistlniT  mortgasre  deemed  interest 
in  real  estate  and  its  value  is  assessed  to 
mortgrasree  or  his  assignee,  balance  of  value 
being  assessed  to  owner  of  land. — McCoppin 
vs.  McCartney,   60  Cal.   367,  372. 


§  3679.  STJPEBVISOBS  TO  USE  BECOBDS  IN  EQUALIZINO  ASSESS- 
UENTS.  The  board  must  use  the  abstract  and  all  other  information  it  may 
gain  from  the  records  of  the  county  recorder  or  elsewhere,  in  equalizing  the 
assessment  of  the  property  of  the  county,  and  may  require  the  assessor  to  enter 
upon  the  assessment-book  any  property  which  has  not  been  assessed ;  and  any 
assessment  made  as  prescribed  in  this  section  has  the  same  force  and  effect  as 
if  made  by  the  assessor  before  the  delivery  of  the  assessment-book  to  the  clerk 
of  the  board. 

History:     Enacted  March   12,   1872;     amended  March   22,   1880,   Code 
Amdts.  1880  (Pol.  pt),  p.  16. 


1.  Applied,    cited,    construed,    referred    to. 

2.  Judicial  capacity  of  board. 

1.     Applied,  cited,  conn  trued,  referred  to, 

etc..  In:  Sprlnpr  Valley  W.  W.  vs.  Schottler, 
62  Cal.  69,  117  (cited);  Oakland  vs.  Southern 
Pac.  Co.,  131  Cal.  226,  228,  68  Pac.  Rep. 
871    (constrned);  Savingrs  ft  !•.  Soc.  vs.  Ban 


Francisco,   146   Cal.   678,   676,   80   Pac.   Rep. 
1086    (cited). 

2.  Jndlclal  capacity  of  board. — Board  of 
equalization,  in  passing*  upon  question  as 
to  whether  an  assessment  is  too  high  or  too 
low,  acts  in  judicial  capacity,  and  Its  de- 
cision Is  an  adjudication,  and  as  clearly  so 
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as  Judsrxnent  for  recovery  of  tax. — Oakland      Pac  Rep.  371.     See  People  va  Goldtree,  44 
va  Southern  Pac.  Co.,  181  CaL  S26,  228.  63       CaL   823,   326. 

§  3680.  PEOPEBTY  SOLD  FOE  TAXES;  STAMPINO  ON  SUBSEQUEHT 
BILLS.  Whenever  property  has  been  sold  for  taxes  and  remains  unredeemed, 
upon  each  subsequent  assessment  the  assessor  shall  enter  upon  the  assessment- 
book,  immediately  after  the  description  of  the  property,  the  fact  that  said 
property  has  been  sold  for  taxes,  and  the  date  of  such  sale.  Upon  all  bills  or 
statements  of  or  for  taxes  accruing  on  said  property,  subsequent  to  the  date 
of  said  sale  and  prior  to  the  redemption  of  said  property,  or  the  execution  to 
the  state  of  a  deed  therefor,  shall  be  distinctly  and  legibly  written,  printed, 
or  stamped,  the  words  ^'sold  for  taxes,"  and  also  the  date  of  such  sale. 

History:  Enacted  March  12,  1872;  amended  March  80,  1874,  Code 
Amdts.  1873-4  p.  159;  repealed  March  22,  1880,  Code  Amdts.  1880  (Pol. 
pt.),  p.  17.  Present  section  enacted  March  28,  1895,  Stats,  and  Amdts. 
1895,  p.  319. 

§3681.  SUPERVISORS  HAY  DIRECT  NEW  ASSESSMENT,  WHEN; 
NOTICE  TO  OWNER.  During  the  session  of  the  board,  it  may  direct  the 
assessor  to  assess  any  taxable  property  that  has  escaped  assessment,  or  to  add 
to  the  amount,  number,  or  quantity  of  property,  when  a  false  or  incomplete 
list  has  been  rendered;  and  to  make  and  enter  new  assessments  (at  the  same 
time  canceling  previous  entries),  when  any  assessment  made  by  him  is  deemed 
by  the  board  so  incomplete  as  to  render  doubtful  the  collection  of  the  tax;  but 
the  clerk  must  notify  all  persons  interested,  by  letter  deposited  in  the  post- 
office  or  express,  postpaid,  and  addressed  to  the  person  interested,  at  least  five 
days  before  action  taken,  of  the  day  fixed  when  the  matter  will  be  investigated. 

History:  Enacted  March  12,  1872;  amended  April  1,  1897,  Stats,  and 
Amdts.  1897,  p.  429. 


I.    In  General. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Construction — ^Extension    of    powers    of 

assessor. 

3.  Constitutionalitj. 

n.    Bevising  Assessment — ^Practice. 

4,  6.  Chau  fifes  made  in  assessment-roll — ^Desig- 
nation of  personal  property  —  Acqui- 
escence by  board. 

6.  Jurisdiction  of  board  upon  voluntary  ap- 

pearance of  party  cited. 

7.  Notice — Waiver  by  appearance  and  fur- 

nishing evidence. 

8.  Property    escaping    assessment— Inquiry 

by  board. 

9.  Beassessment  of  f  rancbises — Notice. 

10.  "Writ  of  certiorari — Not  granted  to  re- 
view action  of  board. 

I.     IN  GENERAIa 

1.  APPLIED,  CrTED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  In:  Spring  VaHey  W.  W. 
vs.  Schottler,  62  Cal.  69,  102  (construed); 
San  Francisco  vs.  Flood,  64  Cal.  604  608, 
2  Pac.  Rep.  264  (construed  with  §  3676  ante 
and  other  sections);  Farmers'  &  M.  Bank 
vs.  Board  of  Equalization,  97  Cal.  818,  828, 
82  Pac.  Rep.  812  (construed);  Security  Sav- 
ings Bank  &  T.  Co.  vs.  Board  of  Super- 
visors (Cal.  Augr.  81,  1893).  84  Pac.  Rep. 
487,  488  (construed);  Savings  ft  Li.  Soc.  vs. 
San     Francisco,     146     Cal.     678,     676,     677. 


678,  80  Pac   Rep.   1086    (construed  and  ap- 
plied). 

Aa  to  flmcreaalBip  or  Icoscnlair  amomt  •! 
valuation  by  board  of  cqiiallBatlon  and  «■- 
thorlty  of  board  to  act  only  oa  evideacc, 
see  ante  i  3676  and  note  par.  8. 

9.  CONSTRUCTION. — Extends  power  «■< 
duty  of  mmmemmoTf  enabling  and  requiring 
him,  at  request  of  board  of  equalisation,  to 
list  and  assess  property  which  he  had  failed 
to  assess,  notwithstanding  time  for  assess- 
ment had  passed,  and  roll  was  no  longer  in 
his  possession;  and  exercise  of  this  power 
is  directly  in  accord  with  policy  and  express 
provisions  of  constitution,  which  require  all 
property,  not  exempt  from  taxation,  to  be 
taxed. — Farmers'  &  M.  Bank  vs.  Board  of 
Equalization,  97  Cal.  818,  324,  32  Pac  Rep. 
812.     See  Biddle  vs.  Oaks.  69  Cal.  94. 

S.     OONSTITUTIONAXITV.— This    section 
is     not    unconstitutional. — Farmers*    ft    '^ 
Bank    va.    Board    of    Equalization,   97   Cat 
818,  323,  82  Pac  Rep.  312. 
IL     REVISING  ASSESSMENT— PRACTICE. 

4.  CHANGES  MADE  IN  ASSBSSMEIVT- 
ROLtljy  vis.  change  in  designation  of  kind 
or  quality  of  portion  of  personal  property 
from  ••bonds"  to  "solvent  credits,"  or  from 
specific  kind  of  solvent  credits  to  general 
terms  Including  them,  may  be  made  by 
assessor  under  direction  of  board  of  eqnall' 
zation  under  provisions  of  this  section,  and 
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It  1«  entirely  Immaterial  whether  effect  of 
such  chansre  would  be  an  "addition"  to 
assessment  of  property  that  has  escaped 
assessment,  or  simply  correction  In  de- 
scription of  property  already  assessed  with 
an  Insufficient  and  incomplete  description, 
as  this  section  authorizes  such  changre  in 
either  event. — 8av.  &  Jm  Soc.  vs.  San  Fran- 
cisco, 146  Cal.  673,  678.  80  Pac.  Rep.  1086. 

5.  Change  in  assessment  made  by  as- 
sessor w^hile  roll  was  in  custody  of  board 
of  supervisors,  actinsr  as  board  of  equaliza- 
tion, where  board  acquiesced  in  changre 
under  circumstances,  and  allowed  assess- 
ment to  stand  as  changred;  held  that  board 
thereby  in  effect  directed  and  required  such 
change,  and  what,  up  to  that  moment  may 
have  been  absolutely  unauthorized  and 
void,  became  valid. — Savingrs  A  U  Soc.  vs. 
Francisco,  146  Cal.  673.  679.  80  Pac  1086. 

6.  JIJRISDieriOlf  TO  PROCEED  rests  In 
board  of  supervisors,  acting:  as  board  of 
equalization  In  matter  of  changringr  assess- 
ment, where  there  is  voluntary  appearance 
before  said  board  in  response  to  citation 
to  shoTT  cause  why  assessment  should  not 
be  increased. — Savings  &  Im  Soc.  vs.  San 
Francisco,  146  Cal.  678,  679,  80  Paa  Rep. 
1086. 

7.  IVOTICSS — ^Waiver  by  nppeanmce  nad 
fvratohlag  evidence. — ^Amblgruous  or  imper- 
fect notice  is  waived  by  appearance  before 
board,  and  submission  to  action  of  board, 
by  furnishing  evidence  as  to  property,  eto. 
— Farmers*  &  M.  Bank  vs.  Board  of  Equali- 
sation, 97  Cal.  818,  325,  82  Pac.  Rep.  812. 

8.  PROPERTY  ESCAPING  ASSESS- 
KENT — Inqalry  by  board. — Procedure  of 
board,  within  Its  jurisdiction,  is  no  more 
open   to   question   than    It   would   be    if   It 


were  in  court  of  general  Jurisdiction;  and 
it  is  province  of  board  to  decide  as  to  effect 
of  testimony,  including  necessity  of  deter- 
mining whether  It  Intended  to  show,  and 
did  show,  that  property  had  escaped  as- 
sessment— Farmers'  &  M.  Bank  vs.  Board 
of  Equalization,  97  CaL  818,  327,  82  Pac 
Rep.   312. 

«.     REASSESSMENT    OF    FRANCHISE  — 

Notice. — Where  notice  was  addressed  to 
corporation  on  one  day,  to  appear  on  next 
day,  and  show  cause  why  assessment  of 
its  franchise  should  not  be  raised,  and 
where,  on  request,  two  postponements  were 
granted  to  corporation,  the  corporation  af- 
terward claiming  that  it  was  entitled  to 
ten  days*  notice  by  virtue  of  provisions  of 
this  section,  held  that  section  has  no  such 
application,  and  that  appearance  for  com- 
pany, on  notice  served,  constituted  waiver 
of  all  objections  as  to  mere  form  of  notice, 
and  that  matter  of  reasonableness  of  time 
given  by  notice  to  show  cause  is  properly 
left  to  discretion  of  board  of  supervisors. — 
Spring  Valley  W.  W.  vs.  Schottler,  62  Cal. 
69.   102. 

10.  IVRIT  OF  CERTIORARI— Not  to  be 
granted  to  review  aetlon  of  board  of  super- 
visors in  regard  to  assessment,  where  board 
had  jurisdiction  to  entertain,  hear,  and 
determine  matter  upon  proofs  introduced, 
even  though  board  committed  error  in  the 
conclusions  as  to  facts;  for  such  error 
would  not  affect  their  Jurisdiction,  and 
could  not  be  reviewed  on  certiorari. — Bar- 
ber vs.  Board  of  Supervisors,  42  Cal.  630, 
634;  Farmers'  A  M.  Bank  vs.  Board  of 
Equalization,  97  Cal.  318,  327,  32  Pac.  Rep. 
812.  See  People  ex  reL  Lamby  vs.  Dwinelle. 
29  CaL   632. 


§3682.  CLESK  OF  BOABD  TO  BECOBD  PBOCEEDINOS,  ALTERA- 
TIONS, ETC.;  OATH  TO  COBBECTNESS  OF  SAME.  The  clerk  of  the  board 
must  record,  in  a  book  to  be  kept  for  that  purpose,  all  changes,  corrections, 
and  orders  made  by  the  board,  and  during  its  session,  or  as  soon  as  possible 
after  its  adjournment,  must  3nter  upon  the  assessment-book  all  changes  and 
corrections -made  by  the  board,  and  on  or  before  the  first  Monday  of  August 
must  deliver  the  assessment  so  corrected  to  the  county  auditor,  and  accom- 
pany the  same  with  an  affidavit  thereto  affixed,  subscribed  by  him,  as  follows : 

"I, ,  do  swear  that,  as  clerk  of  the  board  of  supervisors  of 

County,  I  have  kept  correct  minutes  of  all  the  acts  of  the  board  touching 
alterations  in  the  assessment-book ;  that  all  alterations  agreed  to  or  directed  to 
be  made  have  been  made  and  entered  in  the  book,  and  that  no  changes  or 
alterations  have  been  made  therein  except  those  authorized.  *' 

History:    Enactea  March  12,  1872. 

1.  Applied,  dted,  construed,  referred  to. 
2,3.  Affidavit    affixed    to    assessment-book— 
When  wanting,  auditor  cannot  act. 
4.  Duty  of  clerk  of  board. 
6.  Notice — Purpose  of. 

6.  Petition   to   correct   assessment  —  Wh^i 

filed  too  late. 

7.  Voluntary  appearance  of  corporation- 

Waiver  of  objection  as  to  notice. 
Pol.  a— 60 


1.  APPLIBD,  CITBD,  CONSTRUBD,  RES- 
FBRRBD  TO,  etc.  In:  Henne  vs.  Los  An- 
geles Co..  129  Cal.  297,  299,  61  Pac.  Rep. 
1081  (construed  and  applied);  Miller  vs. 
County  of  Kern.  137  Cal.  616,  521,  623.  70 
Pac.  Rep.  549  (cited);  La  Orangre  H.  G.  M. 
Co.  vs.  Carter.  142  Cal.  660,  563,  76  Pac.  Rep. 
241  (construed  and  applied);  Savinsrs  & 
Ii.    Soc.    vs.    San    Francisco.    146    Cal.    673, 
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677,  80  Pac.  Rep.  1086  (construed  and  ap- 
plied). 

A*  to  affldaTlt  required  of  avdltor^  mmd  urn 
to  meccoalty  of  aflldOTlt  vndcr  this  acctloBy 
and  auditor's  affldavit  to  Talldity  of  aoaeaa- 
ment,  see   post   1 3732   and  note   par.   7. 

As  to  liability  to  pay  oae  hundred  dol- 
lars under  this  section  belnip  one  of  pen- 
alties for  failure  to  furnish  assessor  with 
taxpayer's  statement^  see  ante  1 8629  and 
note  par.    11. 

9.     Affidavit    affixed    to    assessment-hook. 

— Assessment-book  cannot  be  said  to  be 
complete  or  ready  to  be  transferred  to  tax- 
collector  until  after  county  board  of  super- 
visors has  acted  on  assessment  as  board  of 
equalization  and  until  after  auditor  has 
corrected  It  and  made  it  conform  to  re- 
quirements of  state  board  of  equalization. 
Before  clerk  of  county  board  delivers  as- 
sessment to  auditor,  he  must  certify  by 
affidavit  to  changes  and  corrections  made 
by  county  board,  and  "that  no  chansres  or 
alterations  have  been  made  therein  except 
those  authorized."  It  is  only  by  such  affi- 
davit that  auditor  can  know  that  assess- 
ment-book is  correct. — Miller  vs.  County  of 
Kern.  137  Cal.  516,  622,  70  Pac.  Rep.  649. 

S.  Where  affldavit  of  clerk  is  not  affixed 
to  assessment-book,  auditor  has  no  power 
to  compute  taxes,  nor  has  tax  -  collector 
rigrht  to  enforce  assessment  without  affl- 
davit required  of  auditor. — ^Miller  vs.  County 
of  Kern,  137  Cal.  616,  528,  70  Pac.  Rep.  649. 

4.  DUTY  OF  CLBRK  OF  BOARD.— It  is 
duty  of  clerk,  under  this  section,  to  record 


proceedingrs  and  enter  In  assessment-book 
all  charges  and  collections. — La  Gran^  H. 
O.  M.  Co.  vs.  Carter,  142  CaL  560,  S64.  7S 
Pac.  Rep.   841. 

B.  notice: — Designed  solely  to  (!▼•  tax- 
payer opportunity  to  appear  and  contend 
against  any  improper  changes  being  made 
in  assessment,  and  when  he  is  in  fact  be- 
fore board  with  full  opportunity  to  be 
heard  in  his  own  behalf,  fact  that  notice 
has  not  been  given  to  him  by  clerk  of  board 
for  prescribed  time,  or  that  notice  ^ren 
lacked  something  as  to  exact  details  of 
proposed  changes,  cannot  affect  jurisdic- 
tion of  board. — Savings  &  Loan  Soc.  vs.  San 
Francisco,  146  Cal.  673,  679,  80  Pac  Rep. 
1086. 

6.  PBTITIOlf  TO  CORRKCTT  ASSESS- 
MENT— "Wheu  Aled  too  late. — Verified  peti- 
tion filed  with  board  of  supervisors  on  third 
day  of  November,  for  purpose  of  correctinf 
assessment  in  having  deduction  made  for 
mortgage  held  by  state,  is  filed  too  late, 
and  application  is  made  after  board  of 
supervisors  has  lost  Jurisdiction  of  matter. 
— ^Henne  vs.  Los  Angeles  Co..  129  CaL  297. 
299,   61   Pac.   Rep.    1081. 

7.  .  VOLUNTARY  APPEARANCB  OP  A 
CORPORATION  before  board  of  supervisors 
acting  as  board  of  equalization  constitutes 
waiver  of  objection  that  five  days*  notice 
had  not  been  given. — Savings  A  Lioan  8oe. 
vs.  San  Francisco,  146  Cal.  678,  679.  80  Pac 
Rep.  1086.  See  Farmers'  &  M.  Bank  ra 
Board  of  Equalisation,  97  CaL  818,  825,  S2 
Pac.   Rep.   812. 


ARTICLE  n. 

STATE   BOARD   OP  EQUALIZATION. 


S  3692.    General  powers  and  duties  of  board. 

S  3693.    To  equalise  assessments,  how. 

S  3694.  Penalty  for  failure  of  auditor  to  for- 
ward statement. 

S  3695.  Clerk  to  transmit  statement  of  changes 
to  each  countj  auditor. 

§  3696.  Fixing  state  rate  of  taxation,  notice 
of. 

§  3697.  Penalty  for  refusing  to  obey  rules 
and  regulations  of  board. 

§  3698.  District  attorney  to  prosecute  assessor 
fraudulently  assessing  property. 


S  3699.  Clerk  and  members  of  board  may  ad- 
minister oaths. 

§  3700.    Salary  of  members  and  of  derk. 

8  3701.    Salary  of  clerk. 

§3702.  Traveling  expenses^  office^  prioting, 
etc 

8  3703.  Official  bonds  of  members  of  thd 
board  (repealed). 

8  3704.  ,  Duty  of  board  npon  failure  of  eoustj 
boards  to  appoint  assesaors,  ete. 
(repealed). 

8  3705.    State  board  may  extend  tuna. 


§3692.  OENEBAL  POWERS  AND  DUTIES  OF  BOABD.  The  powers  and 
duties  of  the  state  board  of  equalization  are  as  follows : 

1.  To  prescribe  rules  for  its  own  government  and  for  the  transaction  of  its 

business. 

2.  To  prescribe  rules  and  regulations,  not  in  conflict  with  the  constitution 
and  laws  of  the  state,  to  govern  supervisors  when  equalizing,  and  assessors 
when  assessing. 

3.  To  make  out,  prepare,  and  enforce  the  use  of  all  forms  in  relation  to  the 
assessment  of  property,  collection  of  taxes,  and  revenue  of  this  state. 

4.  To  hold  regular  meetings  at  the  state  capitol,  on  the  second  Monday  in 
each  month,  and  such  special  meetings  as  the  chairman  may  direct 
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5.  To  annually  assess  the  franchise,  roadway,  roadbed,  rails,  and  rolling 
stock  of  all  railroads  operated  in  more  than  one  county  in  this  state,  at  their 
actual  value,  on  the  first  Monday  in  March,  at  twelve  o'clock  m.,  and  to  appor- 
tion such  assessment  to  the  counties  and  cities  and  bounties  in  which  such 
railroads  are  located,  in  proportion  to  the  number  of  miles  of  railway  laid  in 
such  counties  and  cities  and  counties,  in  the  manner  provided  for  in  section 
three  thousand  six  hundred  and  sixty-four  of  said  code. 

6.  To  equalize  the  assessment  of  each  mortgage,  deed  of  trust,  contract,  or 
other  obligation  by  which  a  debt  is  secured,  and  which  affects  property  situ- 
ate in  two  or  more  counties,  and  to  apportion  the  assessment  thereof  to  eiach 
of  such  counties. 

7.  To  transmit  to  the  assessor  of  each  county,  or  city  and  county,  its  appor- 
tionment of  the  assessments  made  by  said  board  upon  the  franchises,  roadways, 
roadbeds,  rails,  and  rolling  stock  of  railroads,  and  also  its  apportionment  of 
the  assessments  made  by  such  board  upon  mortgages,  deeds  of  trust,  contracts, 
and  other  obligations  by  which  debts  are  secured,  in  the  manner  provided  for 
in  section  three  thousand  six  hundred  and  sixty-four  of  said  code. 

8.  To  meet  at  the  state  capitol  on  the  first  Monday  in  August,  and  remain 
in  session  from  day  to  day,  Sundays  excepted,  until  the  second  Monday  in 
September. 

9.  At  such  meeting  to  equalize  the  valuation  of.  the  taxable  property  of  the 
several  counties  in  this  state  for  the  purposes  of  taxation;  and  to  the  end, 
under  such  rules  of  notice  to  the  clerk  of  the  board  of  supervisors  of  the 
county  affected  thereby,  as  it  may  prescribe,  to  increase  or  lower  the  entire 
assessment-roll  so  as  to  equalize  the  assessment  of  the  property  contained  in 
said  roll,  and  make  the  assessment  conform  to  the  true  value  in  money  of  the 
property  assessed;  and  to  fix  the  rate  of  state  taxation,  and  to  do  the  things 
provided  in  section  three  thousand  six  hundred  and  ninety-three  of  said  code ; 
provided,  that  no  board  of  equalization  shall  raise  any  mortgage,  deed  of  trust, 
contract,  or  other  obligation  by  which  a  debt  is  secured,  money,  or  solvent 
credits,  above  its  face  value. 

10.  To  visit  as  a  board,  or  by  the  individual  members  thereof,  whenever 
deemed  necessary,  the  several  counties  of  the  state,  for  the  purpose  of  inspect- 
ing the  property  and  learning  the  value  thereof. 

11.  To  call  before  it,  or  any  member  thereof,  on  such  visit,  any  oflScers  of 
the  county,  and  to  require  them  to  produce  any  public  records  in  their  custody. 

12.  To  issue  subpoenas  for  the  attendance  of  witnesses  or  the  production  of 
books  before  the  board,  or  any  member  thereof,  which  subxxBnas  must  be 
signed  by  a  member  of  the  board,  and  may  be  served  by  any  person. 

13.  To  appoint  a  clerk,  prescribe  and  enforce  his  duties.  The  clerk  shall 
hold  his  o£5ce  during  the  pleasure  of  the  board. 

14.  To  report  to  the  governor,  annually,  a  statement  showing: 
First — The  acreage  of  each  county  in  the  state  that  is  assessed. 
Second — ^The  amount  assessed  per  acre. 

Third — TTie  aggregate  value  of  all  town  and  city  lota. 
Fourth — The  aggregate  value  of  all  real  estate  in  the  state. 
Fifth — The  kinds  of  personal  property  in  each  county,  and  the  value  of 
'"^eh  kind. 
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Sixth — ^Tbe  aggregate  yalue  of  all  personal  property  in  the  state. 
Seventh — Any  information  relative  to  the  assessment  of  property,  and  the 
collection  of  revenue. 
Eighth — Such  further  suggestions  as  it  shall  deem  proper. 
15.  To  keep  a  record  of  all  its  proceedings. 

History:  Enacted  March  12,  1872;  amended  April  1,  1876,  Code  Amdts. 
1875-6,  pp.  12-13;  April  3,  1880,  Code  Amdts.  1880  (Pol.  pt.),  pp.  25-27; 
March  31,  1891,  Stats,  and  Amdts.  1891,  pp.  444-445;  March  28,  1895, 
Stats,  and  Amdts.  1895,  pp.  819-321. 


I.    In  General. 

1.  Applied,  cited,  construed,  referred  tOw 

2.  Construction — ^Act  constitutional. 

IL    State  Board   of   Equalization  —  Powers 
and  Duties. 

8.  Assessment  bj  state  board  of  franchise, 
etc.,  of  railroad  companies. 

4.  Same — Fixing  values. 

5.  Same — Separate  apportionment  to  coun- 

ties not  required. 

6.  Jurisdiction  of  state  board  —  limited 

tribunal. 

7.  Same  —  Comparing  assessment-rolls  of 

counties. 

8.  Same — County  boards  must  first  equal- 

ize individual  assessments. 
9, 10.  Entire  assessment-roll.  —  Power  to  in- 
crease or  lower. 

11.  Same — Beassessment  under  act  of  March, 

1893. 

12.  Same — State  board  limited  to  increas- 

ing or  lowering. 
18.  Legislature  cannot  relieve  railroad  prop- 
erty of  taxes. 

14.  Money — Nominal  value  is  true  value. 

15.  Object  of  constitution. 

16.  Power  to  tax  confined  to  legislature. 

17.  Valuation    by   different  boards   or   of- 

ficers— Effect  of. 

HL    Practice. 

18.  Mandamus  to  compel  auditor  to  obey 

order  of  state  board. 

I.     IN   GENERAL. 

1,  APPT^TED,  CITE3D,  CONSTRUBD,  RXS- 
FBRRCD  TO,  etc.,  In:  Savlngrs  A  L.  Soc. 
vs.  Austin,  46  Cal.  416,  505  (cited);  San 
Francisco  &  N.  P.  R.  Co.  vs.  Stnte  Board  of 
Equalization,  60  Cal.  12.  27.  30,  33  (con- 
strued and  applied);  Baldwin  vs.  Ellis,  68 
Cal.  495.  497,  9  Pac.  Rep.  652  (construed 
and  applied  with  other  sections);  Miller 
vs.  County  of  Kern,  137  Cal.  616,  622,  70 
Pac.    Rep.    549    (cited). 

9.  COBTSTRUCTION.  —  Act  establishinir 
state  board  of  equalization  is  not  unconsti- 
tutional.— Savlngrs  ft  L.  Soc  vs.  Austin,  46 
Cal.  416,  491. 

ri.     STATE    BOARD   OP   EQUALIZATION— 
POWERS  AND   DUTIEa 

S.  ASSESSMENT  BY  STATE  BOARD  OF 
EQUALIZATION  OF  FRANCHISE,  roadbed, 
etc,  of  railroad  companies  Is  entered  In  one 
column  and  as  slngrle  Item,  while  assess- 
ments made  by  assessor  under  |  8660  ante 
are  required  to  be  In  assessment-book  spe- 
^ffled   In  separate  columns  under  appropri- 


ate heads. — San  Francisco  ft  N.  P.  R.  Co. 
vs.  State  Board  of  Equalization,  60  CaL  12. 
t8. 

4.  iBvolvcs  fladbic  9t  Tallies  as  of  certain 
date,  as  varying  value  In  point  of  time 
would  be  destructive  of  established  prin- 
ciples of  uniformity. — San  Francisco  A  K. 
P.  R.  Co.  vs.  State  Board  of  Equalization. 
60  Cal.  12,  38. 

B.  Separate  apporttoaaient  to  coaatfe*.— 
Constitution  does  not  In  terms  require  th&t 
assessed  value  of  each  Item  —  franchise 
roadway,  roadbed,  railroad,  and  rolling 
stock  of  railroad  companies  —  should  be 
separately  apportioned  to  several  counties. 
—San  Francisco  &  N.  P.  R.  Co.  vs.  State 
Board  of  Equalization,  60  Cal.  12,  83. 

e.    juRisDicnow    of    state   boabd 

OF  BSaUALIZATION.— State  board  of  equal- 
ization belnff  a  limited  tribunal.  Its  juris- 
diction Is  limited,  and  It  possesses  only  such 
powers  as  are  expressly  conferred  by  stat- 
ute, and  none  other. — County  of  Colusa  ▼«. 
County  of  Glenn.  124  Cal.  498.  501,  67  Fac. 
Rep.  477.  See  Finch  vs.  Tehama  Co.,  29  CaL 
464,  467;  County  of  Modoc  vs.  Spencer,  10} 
Cal.  498,  87  Pac.  Rep.  483.  See  County  of 
Colusa  vs.  County  of  Glenn,  117  CaL  4J4. 
440,   49  Pac.  Rep.   467. 

7.  CompaiiDir  amMaaasent-rolIa  of  een- 
tlea« — Power  of  state  board  is  to  equalise 
assessment-rolls  of  various  counties  by 
comparing  assessment- roll  of  each  county 
with  roll  of  each  and  all  others,  and  thus 
to  make  assessment  conform  to  true  "vslne 
in  money"  of  property  contained  In  re- 
spective assessment  -  rolls.  — People  ts. 
Dunn,  69  Cal.  828,  880. 

8.  County  boards  mvat  flrat  c^aallae  la- 
divldaal  aaaeaamenta. — Before  state  board 
can  equalize  valuation  of  taxpayers'  prop- 
erty of  several  counties,  county  boards  must 
equalize  individual  assessment  contained  In 
respective  rolls  of  their  counties. — ^People 
vs.   Dunn,   69   Cal.    828,   837. 

«.  BlfTIRB  A99ESSMBl«T-ROI«U— Paw** 
to  tnereaae  or  lower. — State  board  of  equal- 
ization may  increase  or  lower  entire  assess- 
ment-roll.— Miller  vs.  County  of  Kern,  13" 
Cal.  616,  622,  70  Pac  Rep.  649.  See  BaM- 
wln  vs.  Ellis,  68  CaL  496,  9  Pac  Rep.  651 

10.  lacreastnc  or  lowcrlaiF  aaataaiaiat— 
Oae  true  valvatloB. — State  board  of  equal- 
isation has  lawful  rig-ht  to  increase  or 
lower  assessment-roll  of  county  so  as  to 
affect  taxes  for  county  purposes  and  to  fix 
one  true  valuation  over  which  county  board 
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•ball  fix  rate  of  taxation.  —  Baldwin  vs. 
Ellis.  68  CaL  495,  496,  498,  9  Pac.  Rep.  652. 
11.  REASSBSSMBBTT  —  BOARD  HAS  NO 
POWKR  TO  reassess  property  under  act 
of  March  23,  1893  (Stats.  1893  p.  290),  unless 
such  assessment  was  Invalid  when  act  took 
effect,  or  was  thereafter  adjudged  to  be  so. 
— County  of  Colusa  vs.  County  of  Glenn, 
1S4    Cal.   498.   601.  67  Pac.  Rep.   477. 

la.  InereaslBC  aad  lo^rerlnv*  —  State 
board  has  no  power  beyond  that  of  increas- 
ing or  lowering:  entire  assessment-rolL — 
Wells  FarsTO  ft  Co.  vs.  State  Board  of 
Bkiuallzatlon,  66  CaL  194;  People  vs.  Dunn, 
6»  CaL   828,  887. 

13.  LBGISLATURB  OANVTOT  RBLIBVB 
RAII4ROAD  FROPBRTY  OF  ALL  TAXBS 
by  negrlect  to  resrulate  mode,  power,  and 
duty  in  state  board  of  equalisation  to  as- 
sess railroad  property  at  actual  value,  for 
reason  that  state  board  has  sufficient  au- 
thority under  self-executlngr  mandate  of 
constitution. — San  Francisco  &  N.  P.  R.  Co. 
▼a.  State  Board  Equalisation,  60  Cal.  12,  80. 

14.  MONEY  ASSBSSBD  AT  ITS  BTOMI- 
fr AL  VALUB  IS  ASSBSSBD  AT  ITS  TRUB 
VAfjUBy  and  from  the  very  nature  of  case 
state  board  cannot  change  such  assessment 
without  makingr  H  cease  to  conform  to  its 


true  value  in  money. — ^People  va  Dunn,  69 
CaL   828,  830. 

IB.  OBJBCT  OF  CONSTITUTIOlf  is  that 
assessment  shall  be  made  to  accord  with 
true  value  In  money. — ^People  vs.  Dunn,  69 
CaL  828. 

16.  POWBR  TO  TAX  people  of  state  ex- 
ists only  in  legislature. — Hougrhton  vs.  Aus- 
tin, 47  Cal.  646,  664.  See  People  vs.  Mc- 
Creery,  84  Cal.  432,  464. 

17.  TAL.1JATION  BY  THB  DIFFBRBNT 
BOARDS    OR    OFFICBRSy    BFFBCT    OF.— 

Fact  of  value  of  one  kind  of  property  to  be 
ascertained  by  one  officer  or  board,  and 
value  of  another  kind  of  property  by  an- 
other officer  or  board,  each  clothed  with 
duty  and  responsibility  of  ascertaining: 
actual  value,  cannot  be  held  to  operate  as 
deprivation  of  lesral  protection  to  owners 
of  either  kind  of  property. — San  Francisco 
&  N.  P.  R.  Co.  vs.  State  Board  of  Equal- 
ization, 60  CaL  12,  31. 

m.     PRACTICE. 

18.  MANDAMUS— ivai  Ue  to  eompel  av- 
ditor  to  obey  order  of  state  board  of  equal- 
isatloB. — People  vs.  Dunn,   69   CaL  828,  829. 

As  to  reqiilslt^i  of  eomplalaty  see  Baldwin 
vs.  Ellis,  68  Cal.  496,  9  Pac.  Rep.  662. 


§3693.  TO  EQUALIZE  A8SESSBIENTS,  HOW.  When,  after  a  general 
investigation  by  the  board,  the  property  is  found  to  be  assessed  above  or  below 
its  full  cash  value,  the  board  may,  without  notice,  so  determine^  and  must  add 
to  or  deduct  from  the  valuation : 

1.  The  real  estate. 

2.  Improvements  upon  such  real  estate. 

3.  The  personal  property,  such  per  centum,  respectively,  as  is  suflBcient  to 
raise  or  reduce  it  to  its  full  cash  value ;  provided,  that  no  board  of  equalization 
shall  raise  any  mortgage,  deed  of  trust,  contract,  or  other  obligation  by  which 
a  debt  is  secured,  money,  or  solvent  credits,  above  its  face  value. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  147;  repealed  April  1,  1876,  Code  Amdts.  1875-6,  p.  14. 
Present  section  enacted  April  3,  1880,  Code  Amdts.  1880  (Pol.  pt),  p.  27; 
amended  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  321. 

as  matter  of  law,  to  stand  upon  same  foot- 
ing: as  assessment  for  money. — People  va. 
Dunn.   59   Cal.   328,   882. 

a.     ORDER    OF   BOARD    OF   EQUALIZA- 
TION.— Incrensinir  entire  asacssmciit-roll  of 

City  and  county  of  San  Francisco  Is  not 
void  when  made  in  language  of  constitu- 
tion; but  in  obeying  order  auditor  is  not 
authorized  or  empowered  to  add  to  assess- 
ment for  money,  for  this  would  be  not  to 
make  property  conform  to  Its  money  value, 
but  necessarily  to  add  to  subjects  of  taxa- 
tion, and  this  state  board  has  no  power  to 
direct. — People  vs.  Dunn,  59  Cal.  828,  381. 

4.  PRACTICE. — ^InJiuetloB  Is  not  propev 
remedy  to  restrain  tax-collector  from  ad- 
vertising and  selling,  at  tax-sale,  property 
upon  which  board  of  equalization  had 
raised  assessment — Houghton  vs.  Austin, 
47    Cal.    646,   651. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Assessment  for  money  loaned  on  mortgage 

security — Distingaidied  from  assessment 

for  money. 
8.  Order   increasing   entire    assessment-roll — 

When  not  void. 
4-  Practice — Injunction  not  proper  remedy  to 

restrain  tax-collector. 

1.  APPI.IED,  CITED,  CONSTRUED,  RE- 
ITERRED  TO,  etc.,  in:  Savings  &  L.  Soc. 
▼s.  Austin,  46  Cal.  416,  606  (cited);  Hough- 
ton vs.  Austin,  47  Cal.  646,  661,  659  (con- 
strued with  other  sections);  San  Francisco 
A  N.  P.  R.  Co.  vs.  State  Board  of  Equaliza- 
tion. 60  Cal.  12,  27.  80,  81  (construed  and 
applied). 

S.     ASSESSMENT   FOR  MONET  LOANED 

and  secured  by  mortgages  and  deeds  of 
trust  evidenced  by  written  contracts  for 
payment    of    specific   sums   cannot   be   said. 


H  8694-8696     (050)     AUDITOR  TO  FORWABD  STATBMBNT^DIJTY  OF  CLBRK.     [PC  in. 


§3694.  PENALTY  FOB  FAILUBE  OF  AUDITOB  TO  FOBWASD 
STATEMENT.  Every  comity  auditor  who  fails  to  forward  to  the  state  board 
of  equalization,  and  to  the  controller,  the  statement  provided  for  in  section 
three  thousand  seven  hundred  and  twenty-eight,  forfeits  to  the  state  one  thou- 
sand dollars,  to  be  recovered  in  an  action  brought  by  the  attorney-general,  in 
the  name  of  the  state  board  of  equalization. 

History:  Enacted  March  12,  1872;  amended  April  1,  1876,  Code  Amdts. 
1875-6,  p.  13;    March  28,  1895,  Stats,  and  Amdts.  1895,  p.  321. 

Applieily  cUed,  eoBStraed*  referred  tOt  etc.,      416,    605    (cited);   Hougrhton   vs.   Austin,  4T 
In:    Savings   &  1m   Soo.   vs.  Austin,   46   CaL      Cal.  646,  666   (cited  with  other  sections). 

§  3695.  CLERK  TO  TRANSMIT  STATEMENT  OF  CHANGES  TO  EACH 
COUNTY  AUDITOB.  When  the  equalization  among  the  several  counties  is 
completed,  the  clerk  of  the  board  must  transmit  to  each  county  auditor  a 
statement  of  the  changes  made  by  the  board  in  the  assessment-roll  of  the 
county,  or  in  any  assessment  contained  therein,  and  of  the  per  centum  to  be 
added  to  or  deducted  from  the  valuation  of  such  statement,  which  shall  be 
prima  facie  evidence  of  the  regularity  of  all  proceedings  of  the  board,  result- 
ing in  the  action  which  is  the  subject-matter  of  the  statement. 

History:  Enacted  March  12,  1872;  repealed  April  1,  1876,  Code  Amdts. 
1875-6,  p.  14.  Present  section  enacted  April  8,  1880,  Code  Amdts.  1880 
(Pol.  pt),  p.  27. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Chan&^es  in  assessment — Recital  in  tax-deed. 

3.  EquaTizinfir  assessment-rolls  not  act  of  "as- 

sessing.*' 

4.  Individual  assessment — State  board  cannot 

raise  or  lower  as  snch. 

1.  APPIilBD,  CITED,  C01VSTRUE2D,  RB- 
FCRRBD  TO»  etc.,  in:  Savings  &  L.  Soc.  vs. 
Austin.  46  Cal.  415,  605  (cited);  Baldwin  ys. 
Ellis,  68  Cal.  496,  497,  9  Pac.  Rep.  662  (con- 
strued with  other  sections);  Davis  vs.  Pa- 
cific I.  Co.,  187  Cal.  246,  251,  70  Pac  Rep. 
16  (cited). 

As  to  daty  of  auditor  to  follow  dlreetloBs 
of  utmte  board  of  cauallsntloa  •■  to  ehanves 
in  ummemumentf  see  post  |  8780  and  note. 

Aa  to  prima  fade  evideaeo,  la  veaenil» 
see  KBRR'S  CYO.  CODB  CIV.  FROC.  |  1888 
and  note. 

As  to  rlsrht  of  stato  iMmrd  of  oqaaliaatloa 
to  Increase  or  lower  assessment-roll  npon 
theory  that  there  shall  be  bat  one  trao 
valaatloa  aader  this  aad  other  sections, 
see  ante  i  3692  and  note  pars.  9,  10. 

S.  CHANGBS  Ilf  ASSBSSBIBNT— Reeital 
In  tax-deed. — Recital  of  original  assessment 
in  tax-deed  Is  sufficient  compliance  with 
statute,   aji   statute    does   not   require   that 


t&z-desd  contain  recital  of  any  chanirea  that 
may  have  been  made  in  assessment — Davis 
vs.  Pacific  L  Co.,  187  Cal.  246,  252,  70  Psc: 
Rep.  16, 

8.  BQUALIZINO  ASSRSSMfiNT  -  ROLLS 
!fOT  ACT  OF  «<ASSRSSIN6.''— Action  of 
State  board  of  equalization  in  increasing 
assessment-roll  of  county  by  adding:  there- 
to fifteen  per  cent  upon  amount  fixed  by 
county  assessor  cannot  be  resrarded  as  an 
"assessment,"  but  merely  as  direction  to 
county  auditor  to  add  to  various  assess- 
ments such  an  amount  as  would  have  effect 
in  the  aserregrate  to  make  entire  assess- 
ment-roll of  county  correspond  In  value 
with  assessment-rolls  of  other  counties  in 
state. — Davis  vs.  Pacific  L  Co.,  187  Cal.  246. 
262,  70  Pac.  Rep.  16. 

4.  INDIVIDVAIi  ASSESSMBBTTS  UPO!C 
ROLLS. — FnnctlOB  of  state  board  of  c«aal« 
iaatlon  is  limited  to  eqnallsinc  assessment- 
rolls  of  various  counties  as  compared  with 
each  other,  and  It  has  no  power  to  increase 
or  lower  any  individual  assessment  upon 
rolls  of  respective  counties. — Davis  vs.  Pa- 
cific L  Co.,  187  Cal.  246,  262.  70  Pac.  Rep^ 
16.  See  Wells  Fargro  ft  Co.  vs.  State  Board 
of  Equalisation,  66  Cal.  194. 


§  3696.  FIXING  STATE  BATE  OF  TAXATION,  NOTICE  OF.  Between 
the  first  and  second  Mondays  in  September  of  each  year,  the  board  must  deter- 
mine the  rate  of  state  tax  to  be  levied  and  collected  upon  the  assessed  valua- 
tion of  the  property  of  the  state,  which,  after  allowing  five  per  cent  for  delin- 
quencies in  and  costs  of  collection  of  taxes,  must  be  sufficient  to  raise  the 
specific  amount  of  revenue  directed  to  be  raised  by  the  legislature  for  state 
purposes.    The  board  must  immediately  thereafter  transmit  to  the  board  of 


TH.IX9Ch.IV,ut.U.]  RVLA8  AND  RBGUI^TIONS  OF  BOARD.  (951)     U8«07,8«96 

sapervisors  and  county  auditor  of  each  county  a  statement  of  such  rate,  and 
upon  its  receipt  the  clerk  of  said  board,  and  county  auditor  must  each,  in 
writing,  notify  the  state  board  of  equalization  thereof. 

History:  Enacted  March  12,  1872;  amended  March  24  and  March  SO, 
1874,  Code  Arndta.  1873-4,  pp.  147,  159;  April  1,  1876,  Code  Amdts.  1875-6, 
p.  13;  March  28,  1878,  Code  Amdts.  1877-8,  p.  65;  March  31,  1891,  Stats, 
and  Amdts.  1891,  p.  445;  March  23,  1893,  Stats,  and  Amdts.  1893, 
pp.  300-301. 

1.  Applied,  cited,  construed,  referred  to. 

2,  3.  Delegation  of  legislative  authority. 

4.  Original  section  unconstitutional. 

5.  Baising  valuation  of  property. 

X.  APPLIEUD,  CITED,  CONSTRUED,  RE- 
FERREO  TO,  etc.,  in:  Savin ers  &  Im  Soc.  vs. 
Austin,  46  Cal.  415,  476,  480,  490,  506  (con- 
strued and  applied);  Hougrhton  vs.  Austin, 
47  Cal.  646.  650,  652,  665  (construed  with 
other  sections);  Wills  vs.  Austin,  53  Cal. 
152,  178  (construed);  Baldwin  va.  Ellis,  68 
CaL  496,  498,  9  Pac.  Rep.  652  (construed 
with  other  sections);  Palomares  vs.  County 
of  Los  Angeles,  146  Cal.  530.  584,  80  Pac. 
Rep.   931   (cited). 

Am  to  nvdltor'a  fanctloii  in  npplyiniF  rate 

to  aaaemed  value  of  property  helms  purely 

■Unlsterlal,  see  post  f  3731  and  note  par.  6. 

Am  to  rUrht  of  state  hoard  of  eqnallaatioa 

to    iaereaae   or  lower   aseessment-roll  apoa 

theory    that    there    shall    be    hat    one    true 

▼alnatloa    under    this    and    other    eeettons, 

see  ante  I  8692  and  note  pars.  9,  10. 

a.     DELEGATION        OF        LEGISLATIVE 

AUTHORITY.  —  Legislature     may     provide 

such  methods  as  it  shall  deem  appropriate 

for  equalizing  and  correcting  valuations  in 

several  counties  as  a  basis  for  equal  and 

uniform  taxation  during  each  fiscal  year. — 

Savings  &   L   Soc.   vs.   Austin,   46   Cal.   416. 

479    (Wallace.    C.    J.,    dissenting    upon    this 

point,    held    that   section    is    invalid   which 

attempts   to   substitute   Judgment   of  board 

of  equalization  for  that  of  legislature  upon 

matter    of    determining    amount    of    delln- 

§  3697.  PENALTY  FOB  BEFTTSINO  TO  OBEY  BXTLES  AND  BEGULA- 
TIONS  OP  BOABD.  Every  person  served  with  a  subpoena  who  fails  or 
neglects,  without  just  excuse,  to  obey  it,  and  every  officer  who  refuses  to  obey 
the  rules  and  regulations  prescribed  by  the  board,  or  to  perform  the  duties  pre- 
scribed therein,  forfeits  to  the  state  five  hundred  dollars,  to  be  recovered  by 
action  in  the  name  of  the  board,  which  action  may  be  commenced  and  tried 
in  any  county  of  the  state. 

History:     Enacted  March   12,   1872. 

Applied,  cited,  eonstnied,  referred  to,  etc..  Reis,  76  Cal.  269,  279.  18  Pac  Rep.  309 
in:      People    ex    rel.    Attorney-General    vs.       (cited  with  other  sections). 

§  3698.  DISTBIOT  ATTOBNEY  TO  PBOSEOUTE  ASSESSOB  FBAUDU- 
LBNTLY  ASSESSING  PBOPEBTY.  Whenever  the  state  board  of  equaliza- 
tion is  satisfied  that  the  assessor  or  a  deputy  assessor  of  any  county  has  know- 
ingly, fraudulently,  or  corruptly  assessed  any  property  below  its  actual  cash 
value,  it  must  immediately  inform  the  district  attorney  of  such  county  in  writ- 
ing of  the  facts  that  may  have  come  to  its  knowledge,  with  a  request  that  such  * 


quency  liable  to  occur  in  collection  of  taxes 
and  in  fixing:  the  rate  of  taxation  to  be 
levied   for  support  of  state  grovernment). 

&  Levlslntiire  cannot  commit  to  etate 
board  of  equalization  power  to  increase, 
by  way  of  allowance  for  delinquency  or 
otherwise,  amount  of  tax  to  be  paid  by  peo- 
ple.— ^Hougrhton  vs.  Austin.  47  Cal.  646.  652. 

4.  ORIGINAL.  SBCTION  UVTCONSTITU- 
TIONAIi. — This  section  was  held  unconsti- 
tutional in  Hougrhton  vs.  Austin,  47  Cal. 
646,  where  it  was  decided  that  so  much  of 
section  as  would  authorize  state  board  of 
equalization  in  determiningr  rate  of  state 
tax  to  make  an  allowance  for  delinquency  in 
collection  of  taxes  was  unconstitutional 
and  void.  And  in  Wills  vs.  Austin,  53  Cal. 
162.  178,  it  is  stated  that  clause  requiring 
an  allowance  to  be  made  for  delinquency 
in  collection  of  tax  is  so  blended  with  re- 
mainder of  section  and  several  clauses  are 
so  dependent  on  each  other  that  they  must 
stand  or  fall  toffetber,  and  that  logrlcal  re- 
sult of  decision  in  Hougrhton  vs.  Austin  is 
that  whole  section  as  origrinally  enacted 
was  unconstitutional  and  void  per  se. — 
Wills  vs.  Austin.  58  Cal.  162.  178.  179. 

B.  RAISIKO  VALUATION  OP  PROP- 
BRTY.  —  It  is  manifest  intention  of  law 
that  when  state  board  of  equalization  raises 
total  value  of  assessment-roll  of  a  county 
it  is  done  for  all  taxable  purposes,  as  well 
county  as  state. — ^Baldwin  vs.  Ellis,  68  Cal. 
496.  500,  9  Paa  Rep.   662. 
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assessor  or  deputy  assessor  be  prosecuted,  and  the  district  attorney  must  at 
once  comply  with  such  request. 

History:    Enacted  March   12^  1872. 

§3699.  CLERK  AND  MBMBRRB  OF  BOABD  HAY  ADMINISTES 
OATHS.    The  clerk  or  any  member  of  the  board  may  administer  and  certify 

oaths.  History:     Enacted  March  12,   1872. 

§  3700.  SALABY  OF  MFiMTBEBS  AND  OF  CLEBK.  The  annual  salary  of 
each  member  of  the  board,  except  the  state  controller,  is  three  thousand  dol- 
lars, and  the  annual  salary  of  the  clerk  of  the  board  is  eighteen  hundred 
dollars,  and  each  of  said  officers  shall  devote  his  entire  time  to  the  service  of 
the  state  in  performing  the  duties  and  acquiring  the  information  required  by 
this  act. 

History:  Enacted  March  12,  1872;  repealed  April  1,  1876,  Code  Amdts. 
1875-6,  p.  14.  Present  section  enacted  April  3,  1880,  Code  Amdts.  1880 
(Pol.  pt.),  p.  27;  partially  repealed  March  15,  1883,  Stats,  and  Amdts. 
1883,  p.  374;   see  following  section. 

§  3701.  SALABY  OF  CLEBK.  The  salary  of  the  clerk  of  the  state  board 
of  equalization  is  twenty-four  hundred  dollars  per  annum. 

Sec.  2.  So  much  of  section  thirty-seven  hundred  of  said  code  as  confliets 
with  this  act  is  repealed. 

History:  Enacted  March  12,  1872;  repealed  April  1,  1876,  Code  Amdts. 
1875-6,  p.  14.  Present  section  enacted  March  15,  1883,  Stats,  and  Amdts. 
1883,  p.  374. 

§  3702.  TBAVELINO  EXPENSES^  OFFICE,  PBINTINO,  ETC.  The  mem- 
hers  of  the  board  are  entitled  to  their  actual  traveling  expenses,  and  for  con- 
tingent clerical  assistance  while  traveling,  incurred  by  them  in  the  discharge 
of  their  duties,  the  amount  to  be  audited  and  allowed  by  the  board  of  exam- 
iners; and  the  sum  of  five  thousand  dollars  for  each  fiscal  year  is  hereby  con- 
tinuously appropriated  out  of  the  general  fund  of  the  state  treasury,  to  pay 
the  same.  The  secretary  of  state  must  assign  an  office  for  the  board  in  the 
state  capitol,  in  which  must  be  transacted  all  its  business,  except  as  it  in  its 
nature  must  be  transacted  elsewhere.  He  must  supply  it  with  stationery,  fuel, 
and  light,  and  the  superintendent  of  state  printing  must  execute  its  orders 

for  printing. 

History:  Enacted  March  12,  1872;  amended  April  1,  1876,  Code  Amdts. 
1875-6,  p.  13;  April  3,  1880,  Code  Amdts.  1880  (PoL  pt.),  p.  27;  March  8, 
1887,  Stats,  and  Amdts.  1886-7,  p.  56. 

§  3703.    OFFICIAL  BONDS  OF  MBMBWRS  OF  THE  BOABD  (repealed). 

History:  Enacted  March  12,  1872;  repealed  April  1,  1876,  Code  Amdts. 
1875-6,  p.  14. 

§  3704.  DUTY  OF  BOABD  UPON  FAILtJBB  OF  COXJNTY  BOABDS  TO 
APPOINT  ASSESSOBS^  ETC.  (repealed). 

History:  Enacted  March  12,  1872;  amended  March  28,  1895,  Stata. 
and  Amdts.  1895,  pp.  321-322;  repealed  February  27,  1901,  Stats,  and 
Amdts.  1900-1,  p.  51. 

1.  Applied,  cited,  construed,  referred  to.  8.  Deputies  under  assesaox^AppoiiitmeBt  sad 

2.  Deficiency  in  expenses — How  supplied.  compensation. 


Tit.  IX,  ch.  v.] 


BXTESBnontG  TIMB— LBYjf  OF  TAXBflL 


(968)     5fS706-871S 


1.  JLVnXEX^f  CITED,  CONSTRUBD,  RBS- 
FKRIUBSD  TOy  etc.,  in:  Saving's  &  L.  Soc 
▼a.  A.U8tin,  46  Cal.  416,  506  (construed); 
lomeli  T8.  Butte  County.  102  CaL  446,  447, 
3f  Pac  Rep.  806   (construed). 

S.  DEIFICIBNCT  OF  LOCAI^  BOARD  OF 
SUPKR VISORS  in  matter  of  allowing  ez- 
pensea  connected  with  revenue  may  be 
supplied,  and  amount  of  these  expenses  al- 
loweil  has  to  be  collected  through  con- 
troller from  treasurers  of  counties. — Say- 
ings  St  Im  Soc  TS.  Austin,  46  Cal.  416,  606. 


8,     DEPUTIES        UNDER       ASSESSOR* — 

Where  application  Is  made  by  assessor  to 
board  of  supervisors  to  fix  number  of  depu- 
ties to  be  appointed  and  rate  of  their  com- 
pensation, which  thereupon  becomes  claim 
in  their  favor,  payable  out  of  greneral  fund 
of  county,  and  if,  upon  such  application, 
supervisors  fall  or  refuse  to  make  proper  * 
order,  specific  and  sufficient  remedy  is  pro- 
vided in  this  section,  which  is  intended  in 
such  case  to  be  exclusive. — Lynch  vs.  Butte 
County,  102  Cal.  446,  448,  86  Fao.  Rep.  806. 


§  3706.  STATE  BOABD  BKAY  EXTEND  TDflE.  The  state  board  of  equali- 
zation may,  by  an  order  entered  upon  its  minutes,  and  certified  to  the  county 
auditor  of  any  county,  extend,  for  not  exceeding  twenty  days,  the  time  fixed 
in  this  title  for  the  performance  of  any  act  by  the  county  assessor,  county 
auditor,  or  county  boards  of  equalization. 

History:     Enacted  March  12,  1872;    amended  March  28,  1895,  Stats, 
and  Amdtfi.  1895,  p.  322. 

1.  Applied,  cited,  constmed,  referred  to. 
2,8.  Extending  time  in  which  county  board 
may  ae£ 

Tm  Applied,  dtedt  eonstraed,  referred  tOt 
etc.*  In:  Modoc  County  vs.  Churchill,  76  Cal. 
172,  174.  16  Pac.  Rep.  771  (erroneously  cited 
am  18707);  Buswell  vs.  Board  of  Super- 
vlBors,  116  Cal.  351.  353.  48  Pac  Rep.  226 
Cconstrued  with  |  8672  ante). 

S.  ESzteBdlnir  time  In  vrhlch  eovaty  board 
wnmr  aet. — Legrlslature  cannot  confer  upon 
8tat«    board    of    •qualisatloa    authority    to 


extend  time  In  which  county  board  of 
equalization  may  act. — Security  Say.  B.  & 
T.  Co.  TS.  Board  of  Supervisors  (Cal.  Auff. 
81,  1893)p  84  Pac.  Rep.  437.  438.  See  Farm- 
ers' &  M.  Bank  vs.  Board  of  Equalization, 
97  Cal.  318,  88  Pac.  Rep.  818. 

8,  TUne  of  meetlav  of  county  boards  of 
equalization  can  be  extended  only  by  virtue 
of  this  section. — ^Modoc  Co.  vs.  Churchill, 
76  Cal.  172,  174,  16  Pac.  Rep.  771.  See 
Buswell  vs.  Board  of  Supervisors,  116  Cal. 
861,  858,   48  Fao.  Rep.   826. 


CHAPTER  V. 
LEVY  OP  TAXES. 

S  8713.    Bate  of  taxation.  Amounts  required      8  3718.  Tax  to  operate  as  a  judgment  or  lien 

for  the  several  funds.  against  property. 

S8714.    Supervisors  to  regulate  county  rate      5  3717.  Tax  on  personal  property  operates 

of  taxation.  as  a  lien  on  real  property. 

S3715.    When   the   supervisors   fail  to   levy      §3718.  Tax  upon  real  property  and  tax  on 

moh  tATAA.  AfA.  improvements  a  lien  upon  both. 


such  taxes,  etc 


S  3719.    Levy  of  state  school  tax. 


§  3713.  BATE  OF  TAXATION.  AMOXTNTS  BEQUIBED  FOB  THE  SEV- 
BBAL  FUNDS.  The  state  board  of  equalization  must,  for  state  purposes  for 
the  fifty-seventh  and  fifty-eighth  fiscal  years,  fix  such  an  ad  valorem  rate  of 
taxation  upon  each  one  hundred  dollars  in  value  of  taxable  property  in  this 
state  as,  after  allowing  five  per  cent  for  delinquencies  in  and  costs  of  collection 
of  taxes,  as  provided  in  section  three  thousand  six  hundred  and  ninety-six  of 
the  Political  Code,  will  raise  for  the  fifty-seventh  fiscal  year : 

1.  For  the  general  fund,  four  million  dollars. 

2.  For  the  school  fund,  two  million  eight  hundred  and  fifty-one  thousand 
seven  hundred  and  eighty-six  dollars. 

3.  For  the  high-school  fund,  two  hundred  and  seventeen  thousand  three 
hundred  and  thirty-five  dollars. 
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4.  For  the  interest  and  sinking  fund,  one  hundred  and  forty-one  thousand 
four  hundred  and  thirty-five  dollars. 
And  for  the  fifty-eighth  fiscal  year : 

1.  For  the  general  fund,  three  million  six  hundred  and  eighty  thousand 
•  dollars. 

2.  For  the  school  fund,  two  million  eight  hundred  and  fifty-one  thousand 
seven  hundred  and  eighty-six  dollars. 

3.  For  the  high-school  fund,  two  hundred  and  seventeen  thousand  three 
hundred  and  thirty-five  dollars. 

4.  For  the  interest  and  sinking  fund,  one  hundred  and  forty-one  thousand 
four  hundred  and  thirty-five  dollars. 

History:  Enacted  March  12,  1872;  amended  Act  April  1,  1872,  Stata. 
1871-2,  p.  886;  March  30,  1874,  Code  Amdta.  1873-4,  p.  160;  April  3, 
1876,  Code  Amdts.  1875-6,  p.  60;  April  1,  1878,  Code  Amdts.  1877-8  p.  67; 
April  16,  1880,  Code  Arndts.  1880  (Pol.  pt.),  p.  65;  May  12,  188l!^  Stata. 
and  Amdts.  1881,  p.  123;  March  12,  1885,  Stats,  and  Amdts.  1884-5,  p.  101; 
March  15,  1887,  Stats,  and  Amdts.  1886-7,  pp.  151-152;  March  19  1889 
Stats,  and  Amdts.  1889,  p.  346;  March  31,  1891,  Stats,  and  Amdts'.  189l' 
pp.  470-471;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  300;  March  2& 
1895,  Stats,  and  Amdts.  1895,  p.  161;  March  31.  1897,  Stats,  and  Amdts. 
1897,  pp.  247-248;  March  30,  1899,  Stats,  and  Amdts.  1899,  pp.  131-132; 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  pp.  595-596;  March  20,  1903, 
Stots.  and  Amdts.  1903,  p.  335;  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  252. 

1.  Applied,  cited,  construed,  referred  to. 
2-4.  Act  of  May  12, 1881,  amending  section- 
Effect  of. 

5.  Amount  named  for  general  fund. 

6.  Percentage  for  delinquencies. 

1,  APPLI1ED,  CITED,  CONSTRUBD,  RSS- 
FERRED  TO,  ©tc.  In:  San  Francisco  &  N. 
P.  R.  Co.  vs.  State  Board  of  BquaUzation. 
80  Cal.  12.  84  (amendment  of  May  12.  1881. 
construed);  Proll  vs.  Dunn,  80  Cal.  220,  226, 
22  Pac.  Rep.  148  (construed);  San  Luis 
Obispo  vs.  Pettit.  87  Cial.  499,  507,  25  Pac. 
Rep.  694  (cited  with  other  sections);  People 
vs.  Gates,  142  Cal.  12.  14.  76  Pac  Rep.  337 

(cited). 

Xu  to  veneral  duties  of  controller  tn  re- 
lation to  fanda  and  appropriatlona,  see  ante 

I  438  and  note. 

Aa  to  distinction  between  "appropriation'' 
and  Mfnnd,'*  see  Proll  vs.  Dunn.  80  Cal.  220. 
226,    22   Pac.   Rep.    148. 

9.  ACTT  AMENDING  THIS  SECTION, 
passed  May  12,  1881,  entitled  "An  act  to 
amend  §  3713  of  the  Political  Code,  and  to 
provide  for  the  levy  of  the  tax  for  state 
purposes  for  the  thirty-third  and  thirty- 
fourth  fiscal  years.**  distinctly  expresses 
single  object  of  act  in  title. — San  Francisco 

§3714.  SUPERVISORS  TO  REGULATE  COUNTY  RATE  OF  TAXA- 
TION.  The  board  of  supervisors  of  each  county  must,  on  the  third  MoDday 
in  September,  fix  the  rate  of  county  taxes,  designating  the  number  of  cents  on 
each  one  hundred  dollars  of  property  levied  for  each  fund,  and  must  levy  the 
state  and  county  taxes  upon  the  taxable  property  of  the  county;  provided, 
that  it  shall  not  be  lawful  for  any  board  of  supervisors  of  any  county  in  the 
state  to  levy,  nor  shall  any  tax  greater  than  fifty  cents  on  each  one  hundred 


St  N.  P.  R.  Co.  TB.  State  Board  of  Eqnalltt- 
tion.  60  Cal.  12.  84. 

8.  Act  of  1881.  amending-  this  section, 
does  not  attempt  to  confer  upon  state 
board  of  equalization  power  of  levyiaff  tax 
— San  Francisco  *  N.  P.  R,  Co.  va  SUte 
Board  of  Equalization,  60  Cal.  12,  84. 

4.  Compare t  Houg-hton  vs.  Austin,  4T 
Cal.  646.  holding  that  this  section  as  It  read 
originally  In  so  far  aa  It  delegated  to  state 
board  power  to  fix  rate  of  taxation  "after 
allowing  for  delinquency  in  the  collection 
of  taxes,"  was  unconstitutional,  because  It 
was   delegation   of  legislative  power. 

5.  AMOUNT  NAMED  FOR  GENERAL 
FUND  is  supposed  to  be  sufficient  to  meet 
all  appropriations  made  for  the  year,  ex- 
cept such  as  have  been  expressly  made  pay- 
able out  of  some  special  fund. — ^Proll  n. 
Dunn.  80  Cal.  220,  226.  22  Pac  Rep.  148. 

«.  PERCENTAGE  FOR  DELINaVElT- 
CIES  Which  board  is  commanded  to  add 
under  act  of  May  12.  1881.  amending  thli 
section,  is  as  definitely  fixed  as  any  portion 
of  tax  levied  by  law-making  power.-~San 
Francisco  &  N.  P.  R.  Co.  vs.  State  Board  of 
Equalization,  60  Cal.   12.  84. 


r 
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dollars  of  property  be  levied  and  coUected  in  any  one  year,  to  pay  the  bonded 

indebtedness,  or  judgment  arising  therefrom,  of  this  state,  or  of  any  county 

or  municipality  in  this  state. 

History:  Enacted  March  12,  1872;  amended  March  22  and  April  12. 
1880,  Code  Amdta.  1880  (PoL  pt.),  pp.  16,  50;  March  81,  1891,  Stats,  and 
Amdts.  1891,  pp.  445-446;  February  28,  1895,  Stats,  and  Amdts.  1895, 
p.  322. 


1.  Applied,  dted,  eonstmed,  referred  to. 

2.  Board  of  raperTiaors — ^Power  of  to  fix  ratau 

3.  Same — When  duty  performed. 

4.  Mayor  cannot  veto  action  of  board. 

5.  Omission  of  word  "cents"  in  fixing  rat^— 

Effect  of. 
6u  Practice — Writ  of  mandate — Veto  of  mayor. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FBRRED  TO,  etc,  in:  Lake  County  vs.  Sul- 
phur Bank  Q.  8.  M.  Co.,  66  Cal.  17,  28,  4 
Pac  Rep.  876  (construed);  Baldwin  ts.  Bi- 
lls, 68  Cal.  496,  498,  9  Pac.  Rep.  662  (con- 
strued and  applied);  San  Luis  Obispo  vs. 
Pettlt,  87  Cal.  499,  604,  26  Pac.  Rep.  694 
(cited  with  other  sections);  People  vs. 
Dunn.  89  Cal.  228,  230.  26  Pac.  Rep.  761 
(construed  with  §4045  post);  San  Gabriel  V. 
Lb  &  W.  Co.  vs.  Wltmer  Co..  96  Cal.  623,  626, 
687,  29  Pac.  Rep.  600,  81  Id.  688.  18  L.  R.  A. 
466  (cited  in  dls.  op.);  Kennedy  vs.  Miller, 
97  Cal.  429,  486,  82  Pac.  Rep.  668  (cited 
with  111616.  1617  ante);  Morton  vs.  Brod- 
«rlck,  118  Cal.  474,  480,  60  Pac.  Rep.  644 
<construed  with  |  3731  post);  Allen  vs.  Mc- 
Kay, 120  Cal.  832,  841,  62  Pac.  Rep.  828 
(cited  in  d!s.  op.);  Corbett  vs.  Widber,  128 
<3al.  164,  156,  66  Pac.  Rep.  764  (cited  with 
1 8820  et  seq.  post) ;  Palomares  L.  Co.  vs. 
County  of  Los  Ansreles,  146  (^1.  680,  684,  80 
Pac  Rep.  931    (cited). 

As  te  applytev  rate  to  aaaesaed  valve  ■■ 
aaeertalned  irader  this  aeetion  belav  purely 
ministerial  fnnetlon  ef  board,  see  post  |  8781 
and  note  par.  6. 

As  to  board  of  svpervtoora  IIxIbv  comity 
UccBBco,  see  post  |  4046  and  note. 

As  to  duty  of  auditor  where  eonflietlav 
beards  of  svpervUionh  aetlav  slniiiltane- 
evslyy  submit  llxed  rate  of  eoimty  taacca, 
see  post  I  8731  and  note. 


%     BOARD     OF     9UPI!:RVIS0R9     of    Clty 

and  county  of  San  Francisco  have  power  to 
fix  rate  of  taxation. — Truman  vs.  Board  of 
Supervisors,  110  CaL  128,  129,  42  Pac.  Rep. 
421. 

8.  DATB3  OF  ACTIOlf  OF  BOARD  OF 
SUPERVISORS  In  performing:  duty  pre- 
scribed by  this  section  is  after  time  when 
state  board  of  equalization  has  ordered 
placed  upon  assessment- roll  true  value  of 
all  property  subject  to  taxation,  if  such 
board  acts  at  all  either  in  raisins:  or  lower- 
ing such  roll. — Baldwin  ya.  Ellis,  68  Cal. 
496,  498,  9  Pac  Rep.  662. 

4.  MAYOR  HAS  IfO  VSTFO  OF  ACTIOlf 
OF  BOARD  OF  SUPERVISORS  of  city  and 
county  of  San  Francisco  In  flxlnar  rate  of 
taxation. — ^Truman  vs.  Board  of  Super- 
visors, 110  Cal.  128,  129,  42  Paa  Rep.  421. 

6.     OMISSIOlf    OF    WORD    «CBlfTS*»    by 

board  of  supervisors  In  flxingr  rate  of  county 
taxes  held  not  to  invalidate  order  flxingr 
rate,  where  it  Is  apparent  that  by  use  of 
words  "sixty-four  hundredths"  In  flxingr 
rate  pursuant  to  atatute  requiring^  that  su- 
pervisors "fix  the  rate  on  each  hundred 
dollars/'  desigrnation  of  "sixty-four  hun- 
dredths" was  intended  to  bear,  and  did  bear 
relation  to  one  hundred  dollars. — Lake 
County  vs.  Sulphur  Bank  Q.  &  M.  Co.,  66 
Cal.  17,  24,  4  Pac.  Rep.  876. 

H.  PRACTICE.  —  IVrIt  of  mandate  will 
BOt  Issve  to  enforee  veto  by  mayor  of  rate 

of  taxation  fixed  by  board  of  supervisors 
or  to  compel  board  to  act  a  aecond  time  in 
flxingr  rate  of  taxation  in  subordination  to 
veto  of  mayor. — Truman  vs.  Board  of  Su- 
pervisora,  110  Cal.  128,  129,  42  Pac.  Rep.  421. 


§3715.  WHEN  THE  SUPERVISOES  FAIL  TO  LEVY  SUCH  TAXES, 
ETC.  The  action  of  the  state  board  of  equalization,  in  fixing  the  rate  of  taxa- 
tion for  state  purposes,  is,  in  the  absence  of  action  by  the  board  of  supervisors, 
a  valid  levy  of  the  rate  so  fixed,  and  imposes  upon  the  auditor,  tax-collector, 
and  all  other  officers  charged  with  the  performance  of  any  duties  under  the 
revenue  law,  the  same  obligations  as  if  the  board  of  supervisors  had  made  the 
levy  at  the  proper  time. 

History:    Enacted  March   12,   1872. 


Applied,  dted,  eoBstmed  referred  to,  etc., 
in:  Savinsrs  &  L.  Soc.  vs.  Austin,  46  Cal. 
416,  500  (cited);  San  Luis  Obispo  ys.  Pettit. 
87  Cal.  499.  604,  26  Pac.  Rep.  694  (cited  with 
other  sections);  Palomares  L.  Co.  ts.  County 


of  Los  Angeles,    146   Cal.    680,   634,   80   Pac. 
Rep.  981   (cited). 

As  to  flxlBv  rate  of  taxation  belnsr  pvr«lr 
a  mlaisterlal  fmtetloBy  see  post  |  8731  and 
note  par.  6. 


§3716.    TAX  TO  OPEBATE  AS  A  JUDGMENT  OB  LIEN  AGAINST 
PBOPEBTY.    Bvery  tax  has  the  effect  of  a  judgment  against  the  person,  and 


i 
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every  lien  created  by  this  title  has  the  force  and  effect  of  an  execution  duly 
levied  against  all  property  of  the  delinquent ;  the  judgment  is  not  satisfied  nor 
the  lien  removed  until  the  taxes  are  paid  or  the  property  sold  for  the  payment 
thereof.  History:    Enacted  March  12,   1872. 

I.    In  General. 


1.  Applied,  cited,  eonstrned,  referred  to. 

2.  Construction  of  SS  3716,  3717,  3788, 


IL 


Tax  as  Judgment  and  lien — Practice. 

S.  Action  not  necessary  to  collect  valid 
tax. 

4.  Action   to   recover   municipal   taxes-^ 

When  barred. 

5.  Action  to  recover  personal  judgment^ 

effect  of. 

6.  Adverse   possession — Payment  of   tax 

by  occupant. 

7.  Assessment  of  lands,  and  lien  created 

thereby — Becord  of. 
8, 9.  Contribution  for  taxes  paid — Compare 
contrary  view. 

10.  Covenant  implied  by  grant  of  land  em- 

braces lien  of  taxes. 

11.  Interest  not  allowed  upon  judgment- 

Section  construed  as  to. 

12.  Judgment,    etc.,    created    by    tax    on 

second-mortgage  interest — ^When  lien 
removed. 

13.  Judgment-lien  tax — Perfected  by  rela- 

tion. 

14.  Law  creates  personal  obligation. 

15.  lien  of  tax,  how  created. 

16.  Lien  for  tax  on  possessory  interest  in 

mining  lands. 

17.  Liens  upon  property  of  railroad  com- 

panies. 

18.  Liens  for  unpaid  taxes  upon  real  es- 

tate— How  extinguished. 

19.  Same — Omission  of  tax-collector  can- 

not affect. 

20.  Liens  created  by  this  tiUe — Continu- 

ance of. 

21.  Notice  of  lis  pendens  unnecessary. 

22.  Owner  of  land  not  under  personal  obli- 

gation. 

23.  Bemedj  in  action  to  recover  personal 

judgment — How  measured. 

24.  Revenue   act   of   May   17,   1861,   con- 

strued. 

25.  Statute  puts  all  tax-liens  upon  same 

plane. 
26,27.  Statute  of  limitations — Action  to  re- 
cover municipal  taxes,  when  barred. 

28.  Same — Action  barred  under  provisions 

of  Code  of  Civil  Procedure. 

29.  Same — Different  statutes  prescribed  in 

codes. 

30.  Same — lien  as  Incident  to  tax — ^When 

action  to  enforce  barred. 

31.  Same — Lien  of  judgment  —  Continues 

without  regard  to  limitation. 

32.  Same — Statute  applicable  to  state  as 

purchaser. 
83,  34.  Same — Tax  effectual  as  judgment — ^Ae- 
tion  upon. 
85.  Tax  and  lien — Bemedy  as  incident  to 
tax-sale. 

L     IN  GENERAL^ 
1.     APPL.IBD,   CITED,   CONSTRUED,  RE- 
FERRED TO,   etc..   In:     San   Francisco  Oas 


Co.  vs.  Brlckwedel,  62  Cal.  641.  645  (cited); 
County  of  San  Mateo  vs.  Maloney.  71  CaL 
205,  207,  12  Fac.  Rep.  58  (construed  and  ap- 
plied); San  Francisco  vs.  Luntn^,  73  CaL 
610,  612,  15  Pac  Rep.  811  (construed  as  not 
applying) ;  People  va.  Central  Pac.  R.  Co., 
88  Cal.  898.  407.  28  Pac.  Rep.  303  (cited); 
San  Luis  Obispo  vs.  Pettlt.  87  Cal.  499,  504. 
26  Pac.  Rep.  694  (cited  with  other  sections): 
Lewis  vs.  Rothchild,  92  ClSal.  625.  639.  2S 
Paa  Rep.  806  (construed  with  other  sec- 
tions); People  vs.  Central  Pac  R.  Co.,  105 
Cal.  676,  696,  88  Pac.  Rep.  905  (construed); 
San  DIegro  vs.  Hlgrgrlns,  116  Cal.  170.  172. 
173,  176,  176.  177,  179,  46  Pac  Rep.  923 
(construed  and  applied);  Teralta  L.  &  W.O). 
vs.  Shaffer,  116  Cal.  618.  623.  58  Am.  St  Rep. 
194.  48  Pac  Rep.  618  (cited);  California  L 
A  T.  Co.  vs.  Wels,  118  Cal.  489.  492,  494.  50 
Pac  Rep.  697  (construed);  Canadian  k 
American  M.  A  T.  Co.  vs.  Boas.  136  Cal  411. 
421,  69  Pac  Rep.  18  (construed  and  ap- 
plied); Henry  vs.  Garden  City  R  &  T.  Co, 
145  Cal.  64.  68,  60,  78  Pac  Rep.  228  (con- 
strued); San  Francisco  vs.  Jones,  20  Fed. 
Rep.  188.  189  (construed  and  applied). 

As  tm  Ilea  of  peraoaal-property  fax  ^m 
real  property,  see  post  |  8717  and  note. 

As  to  rtslit  to  redeeai  from  tax-sale,  se« 
post  113780,   3781,  8785. 

Aa  to  tax  upon  void  arbitrary  assrweat 
aot  a  Ilea,  see  ante  |  3638  and  note  par.  8. 

9.  CONSTRUGTIOlf  OF  ||  S71«,  WU, 
•788* — No  distinction  Is  made  by  these  8«c- 
tions  between  lien  which  exists  upon  land 
for  taxes  on  personalty  and  lien  which  ex- 
ists for  tax  upon  land  Itself. — California  L. 
A  T.  Co.  vs.  Wels,  118  CaL  489,  494,  50  Pat 
Rep.  697. 

II.     TAX  AS  JUDGMENT  AND  LIEN- 
PRACTICE. 

5.  ACTION  IS  NOT  NBCE$S.4RT  TO 
COIil^ECT  VAI^ID  TAX. — San  Francisco  ti. 
Jones.  20  Fed.  Rep.  188,  190. 

4.  ACTION  TO  RECOVER  MFXICIPAL 
TAXES  or  enforce  Hen  thereof  Is  subject 
to  limitations  respecting:  an  action  upon 
liability  created  by  statute,  and  Is  barred 
In  three  years  after  right  of  action  accrues. 
— San  Diegro  vs.  Hlgr^lns.  116  Cal.  170.  4« 
Pac.  Rep.  923;  Drangra  vs.  Rowe,  127  (TaL 
606,    608,   69    Pac.    Rep.   944. 

6.  ACTION  TO  RECOVER  PERSONAL 
JUDGMENT  Upon  orlgrlnal  tax-debts  which 
are  averred  to  be  an  Indebtedness,  Is  not  an 
action  upon  Judgrment  or  to  enforce  Hen 
within  meaning:  of  this  section. — San  Fran- 
cisco va  Liunlng:,  78  Cal.  610.  16  Pac  Rep. 
811. 

H.  ADVERSE  POSSESSION.  — Daty  •t 
occupant  Is  to  pay  all  taxes  which  have 
been  levied  and  assessed  agralnst  land  dar- 
ingr  his  term  of  continuous  occupancy  and 
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adverse  claim  of  rlgrht  for  five  years.  If  he 
does  this  he  can  maintain  his  possession  as 
ass-inst  person  who  would  otherwise  be 
owner  of  land  and  has  satisfied  condi- 
tions of  statute  as  to  payment  of  taxes.— 
Brown  vs.  Clark,  89  Cal.  196,  201,  26  Pao. 
Rep.  801. 

7.  ASSESSMENT  OF  LANDS,  AND  LIEN 
'WHICH  IT  CREATES,  are  matters  of  pub- 
lic record,  of  which  all  purchasers  are 
bound  to  take  notice;  and  when  purchaser 
buys  land  which  is  subject  to  an  exlstlnar 
lien  for  taxes,  he  must  see  at  his  peril  that 
taxes  are  paid;  and  if  he  negrlects  this  duty, 
be  takes  hazard  of  Judgment  against  land. 
Hen  of  which,  by  operation  of  law,  and  by 
relation,  will  antedate  his  purchase.— 
Reeve  vs.   Kennedy,   48   Cal.   648,   654. 

8.  CONTRIBUTION    FOR    TAXES    PAID. 

— ^WTiere  first  mortgagee  foreclosed  his 
mortgage,  making  second  mortgagee  party, 
and,  after  expiration  of  period  of  redemp- 
tion of  first  mortgage  obtained  deed  of  con- 
veyance, and  where,  in  meantime,  second 
mortgagee's  Interest  was  sold  to  state  for 
taxes,  first  mortgagee  afterward  paying 
such  taxes  upon  second  mortgage,  together 
with  costs,  percentages,  etc.,  it  was  held 
that  first  mortgagee  could  not  maintain 
action  against  second  mortgagee  for  moneys 
thus  expended  in  redemption  from  second 
mortgage  tax-sale;  as  there  were  no  con- 
tractual relations  between  mortgagees,  and 
Judirment  and  lien  created  by  tax  on  second 
mortg'age  Interest  had  been  satisfied  and 
removed  by  sale  to  state. — Canadian  A  A. 
IC  &  T.  Co.  vs.  Boas.  136  Cal.  419,  421.  69 
Pac.  Rep.  18.  See  McPlke  vs.  Heaton,  181 
Cal.  109,  82  Am.  St.  Rep.  836,  68  Pac.  Rep. 
179. 

••  COMPARE  CONTRARY  VIETT.— 
Where  first  mortgagee  compelled  to  pay 
delinquent  taxes  and  redeem  property, 
which  taxes  were  personal  obligation  of 
second  mortgagee  and  under  code  has  effect 
of  Judgment  against  such  second  mort- 
gagee, he  is  entitled  to  contribution  or  re- 
imbursement for  money  necessarily  paid 
because  of  default  of  second  mortgagee  re- 
sulting In  sale  of  mortgaged  property  to 
state,  and  independently  of  whether  any 
contractual  relation  existed  between  such 
first  and  second  morteragees  (dls.  op.).— 
Henry  vs.  Garden  City  B.  &  T.  Co..  145  Cal. 
54,  69,  60,  78  Pac.  Rep.  228.  See  Iowa. 
Goodnow  vs.  Moulton,  61  Iowa  555,  567,  2 
N.  W.  Rep.  896.  Me.  Ticonlc  Bank  va 
Smiley,  27  Me.  225,  46  Am.  Dec.  693.  Mass. 
Nichols  vs.  Buchnam,  117  Mass.  488.  N.  T« 
Graham  vs.  Dunnigan,  6  Duer  629.  Pa, 
Hogg  Ta  Liongstreth,  97  Pa  St.  256.  Fed. 
Ely  the  vs.  Lunlng,  7  Sawy.  C  C  604,  506, 
14   Fed.  Rep.  281. 

lO.  COVENANT,  IMPLIED  BY  GRANT 
OF  LAND  EMBRACES  LIEN  OF  TAXES 
where  it  is  covenanted  that  estate  conveyed 
at  time  of  conveyance  was  free  from  all 
encumbrances  done,  made,  or  suffered  by 
grantor. — ^McPike  vs.  Heaton,  181  Cal.  109, 
110.  82  Am.  St.  Rep.  886,  68  Pac.  Rep.  179. 


11.  IBPTEREST  CANNOT  BE  ALLOTTED 
UPON  JUDGMENT  for  delinquent  taxes  by 
virtue  of  provisions  of  this  section,  which 
declare  that  "every  tax  has  the  effect  of  a 
Judgment  against  the  person,"  etc.,  and 
principle  that  as  Judgment  bears  interest, 
tax  will  also  bear  interest,  does  not  apply. 
Interest  cannot  be  said  to  be  the  "eflCect" 
of  Judgment,  although  it  is  one  of  its  incl- 
denta — People  vs.  Central  Pac.  R.  Co.  106 
Cal.  676.  595,  88  Pac.  Rep.   906. 

U.  JUDGMENT  AND  LIEN  CREATED 
BY  TAX  ON  SECOND-MORTGAGE  INTER- 
EST are  satisfied  and  removed  by  sale  of 
such  Interest  to  state  for  taxes. — Canadian 
&  A.  M.  &  T.  Co.  va  Boas,  136  Cal.  419.  421, 
69  Pac.  Rep.  18;  Henry  va  Garden  .City  B.  Sc 
T.  Co.,  146  CaL  64,  68,  78  Pac.  Rep.  228. 

18.  JUDGMENT-LIEN  TAX  is  perfected 
by  relation  from  date  of  assessment. — Reeve 
va  Kennedy,  48  Cal.  648,  666. 

14.  LATV  CREATES  PERSONAL  OBLI- 
GATION under  this  section  to  pay;  there- 
fore taxpayer  should  not  be  allowed  to  have 
claim  asralnst  municipal  corporation  satis- 
fied when  he  owes  to  such  corporation 
money  which  goes  to  furnish  means  of  dis- 
charging same  (con.  op.). — San  Francisco 
Gas  Co.  vs.  Brickwedel,  62  Cal.  641,  646. 

Compares  Cases  in  para  8  and  22  this 
note. 

15.  LIEN  OF  TAX  IS  CREATED  BY 
VIRTUE  OF  LEVY  and  assessment. — Brown 
vs.  Clark,  89  Cal.  196,  201,  26  Pac  Rep.  801. 

.  in.  LIEN  FOR  TAXES  ON  POSSESSORY 
INTEREST  IN  MINING  LANDS  attaches 
on  first  Monday  of  March  preceding  assess- 
ment, and  lien  as  against  interest  in  such 
lands  can  only  be  discharged  by  payment  of 
taxes  to  be  assessed. — ^Bakersfleld  &  F.  O. 
Co.  va  Kern  Co.,  144  CaL  148,  163,  77  Pac. 
Rep.  892. 

17.  LIENS  ATl^ACH  TO  PROPERTY  OF 
RAILROAD  COMPANIES  owning  and  op- 
erating road  situated  in  two  or  more  coun- 
ties, under  this  and  succeeding  sections, 
same  as  to  all  other  property  in  state 
(dictum). — People  vs.  Cfntral  Paa  R.  Co., 
88  Cal.  898,  407,  28  Pac.  Rep.  803. 

1&  LIENS  FOR  UNPAID  TAXES  UPON 
REAL  ESTATE  cannot  be  extinguished 
without  paying  taxes  or  selling  property 
for  payment  thereof. — Lewis  vs.  Rothchild, 
92  Cal.  625,  630,  28  Paa  Rep.  806. 

10.     LIEN     OR     BURDEN     UPON     LAND 

of  taxpayer  is  neither  increased  nor  di- 
minished by  reason  of  omission  of  tax-col- 
lector to  enforce  Its  collection  against  other 
property.  —  Phelan  va  San  Francisco,  120 
Cal.  1,  7,  62  Paa  Rep.  88. 

90.     LIENS    CREATED    BY    THIS    TITLE 

remain  until  taxes  are  paid  or  property 
sold. — California  L.  ft  T.  Co.  vs.  Weis,  118 
Cal.   489,   494,   50  Pac.   Rep.  697. 

at.  NOTICE  OF  LIS  PENDENS  IS  UN- 
NECESSARY in  actions  relating  to  delin- 
quent taxes  and  lien  thereof. — Reeve  va 
Kennedy,  48  Cal.  648.  656. 
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UTunber  of  cents  on  each  one  hundred  dollars  of  value  of  taxable  property  in 
the  state  as  will  produce  a  net  sum  equal  to  the  amount  directed  by  the  legis- 
lature as  being  necessary  to  be  raised,  by  an  ad  valorem  tax,  for  school  par- 
poses ;  and  the  assessment  and  collection  of  said  tax  shall  be  performed  in  the 
same  manner  and  at  the  same  time  as  other  state  taxes  are  assessed  and  col- 
lected. 

Hfstory:     Enacted  March  13,  1874.  Code  Amdts.  1873-4,  p.  84;  amended 
March  28,  1895,  Stats,  and  Amdta.  1895,  p.  322. 


CHAPTER  VL 

DUTIES   OF   THE   AUDITOR    IN   REIiATION   TO    REVENUE. 


S  3727.  Auditor  to  enter  total  valuation  of 
proper^  in  assessment-book. 

S  3728.  Auditor  to  prepare  dnplieate  state- 
ment, showing  what. 

S  3729.  Statements  transmitted  to  controller 
of  state  and  board  of  equalization. 

S  3730.  Auditor  to  follow  directions  of  state 
board  of  equalization  in  equalizing 
assessments. 

S  3731.  Auditor  to  compute  and  enter  taxes 
against  property  and  foot  up  totals. 

S  3732.  Delivery  of  duplicate  assessment-book 
to  collector.    Affidavit  of  auditor. 


S  3733.  Auditor  to  retain  original  assessmesl' 
book  (repealed). 

S3734.  Tax-collector  charged  with  foil 
amount  of  taxes  levied. 

S  3735.  Auditor  to  verify  all  statements  nsdi 
by  him. 

{3736.  Transfer  of  assessment-book  fnn 
one  collector  to  another. 

S  3737.    Auditor's  statement  must  show,  what 

S  3738.  Auditor  to  furnish  assessor  peraonftl- 
property  receipts. 

S  3739.  Auditor's  report  of  delinqnent  prop- 
erty redeemed. 


§3727.  AUDITOR  TO  ENTER  TOTAL  VALUATION  OF  PROPERTY 
IN  ASSESSMENT-BOOK.  The  county  auditor,  as  soon  as  the  assessment- 
book  is  delivered  to  him  by  the  clerk  of  the  board  of  supervisors,  must  pro- 
ceed to  add  up  the  valuations,  and  enter  the  total  valuation  of  each  kind  of 
property,  and  the  total  valuation  of  all  property,  on  the  assessment-book,  lie 
column  of  acres  must  show  the  total  acreage  of  the  county. 

History:    Enacted  March  12,   1872. 

§3728.  AUDITOR  TO  PREPARE  DXTPLICATE  STATEIOBNT,  SHOW- 
INO  WHAT.  The  auditor  must,  on  or  before  the  second  Monday  in  August 
in  each  year,  prepare  from  the  *' assessment-book"  of  such  year,  as  corrected 
by  the  board  of  supervisors,  duplicate  statements,  showing  in  separate 
columns — 

1.  The  number  of  acres  of  land. 

2.  The  total  value  of  all  property. 

3.  The  value  of  real  estate. 

4.  The  value  of  the  improvements  thereon. 

5.  The  value  of  personal  property,  exclusive  of  money. 

6.  The  amount  of  money. 

7.  The  total  assessed  value  of  mortgages  and  trust  deeds,  with  value  of 
mortgages  and  trust  deeds  held  by  the  various  state  institutions  separately 

shown. 

8.  The  assessed  value  of  all  property  sold  to  the  state  for  delinquent  taxea. 

HFstory:  Enacted  March  12,  1872;  amended  March  31,  1891,  Stata.  and 
Amdts-  1891,  p.  446;  March  28,  1895,  State,  and  Amdta.  1895,  p.  322: 
AprU  1,  1897,  Stats,  and  Amdta.  1897,  p.  429. 

Applle4»  cited,  conatnaed,  referred  to,  etc.  In:   Savinffa   A   I*    Soc.   ▼».   Austin,  41  dl 
416,    606    (cited). 
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§  3729.  STATEMENTS  TRANSMITTED  TO  CONTBOLLER  OF  STATE 
AND  BOABD  OF  EQUALIZATION.  The  auditor  must,  as  soon  as  such 
statements  are  prepared,  transmit,  by  mail  or  express,  one  to  the  controller  of 
state  and  one  to  the  state  board  of  equalization. 

History:    Enacted  March  12«   1872. 

§  3730.  AUDITOR  TO  FOLLOW  DIBECTIONS  OF  STATE  BOABD  OF 
EQUALIZATION  IN  EQUALIZING  ASSESSMENTS.  As  soon  as  the  auditor 
receives  from  the  state  board  of  equalization  a  statement  of  the  changes  made 
hj  the  board  in  the  assessment-book  of  the  county,  he  must  make  the  corre- 
sponding changes  in  the  assessment-book,  by  entering  the  same  in  a  column 
provided  with  a  proper  heading  in  the  assessment-book,  counting  any  frac- 
tional sum  when  more  than  fifty  cents  as  one  dollar,  and  omitting  it  when  less 
than  fifty  cents,  so  that  the  value  of  any  separate  assessment  shall  contain  no 
fraction  of  a  dollar ;  but  he  shall,  in  all  cases,  disregard  any  action  of  the  board 
of  supervisors  which  is  prohibited  by  section  three  thousand  six  hundred  and 
thirty-three  of  this  code. 

History:  Enacted  March  12,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  pp.  147-148;  April  1,  1876,  Code  Amdts.  1875-6,  p.  13; 
March  22,  1880.  Code  Amdts.  1880  (PoL  pt.},  p.  16;  March  28,  1895,  Stats, 
and  Amdts.  1895,  p.  323. 

1.  Applied,  cited,  eonstrned,  referred  to.  T^Iiiatloii  under  this  and  other  aectloBs,  Be« 

2.  Auditor's  dnty  upon  receiying  statement  of      ante  1 8692  and  note  pars.  9,  10. 


changes.  A*  to  tvro  valvatloaa  not  avthorlaed 

1.     APPLIBD,  CITED,  CONSTRUED,  RE-  *•*  ***■   ■■*  ancceedln*  aeetlona,   •••   post 

FERRED  TO,  etc.,  In:   People  vs.  Dunn,  59  1 3731   and   note   par.    2. 

CaL  828,  838  (construed  and  applied);  Bald-  2.    AUDITOR  UPOIV  RECSrvilfG  STATIC- 

win  va.  Ellis.   68  Cal.   495,  498,  9  Pac.  Rep.  MENT  OF  CHANGES  made  by  state  board 

662   (construed  with  other  sections);  Davis  of   equalization,    in    assessment-roll   of    his 

▼8.    Pacific   I.    Co.,    187    Cal.    246,    262    (con-  county,   must   make  correspondlnsr   changes 

strued  and  applied).  by  entering:  same  in  column  provided  with 

Aa  to  riKht  of  state  board  of  eavallaatlon  proper  headingr. — Baldwin  vs    Ellis*  68  Cal. 

to  Increaae   or  lower   aaseaament-roll  vpon  496,  498,  9  Pac  Rep.  692. 
theory   tbat    there   ahall    bo   bvt    one    trao 

§3731.  AUDITOE  TO  COMPXTTE  AND  ENTER  TAXES  AGAINST 
PBOPEKTY  AND  FOOT  XTP  TOTALS.  The  auditor  must  then  compute,  and 
enter  in  a  separate  money  column  in  the  assessment-book,  the  respective  sums, 
in  dollars  and  cents,  rejecting  the  fractions  of  a  cent,  to  be  paid  as  a  tax  on 
the  property  therein  enumerated,  and  segregate  and  place  in  the  proper 
columns  of  the  book  the  respective  amounts  due  in  instalments,  as  provided 
in  section  three  thousand  seven  hundred  and  forty-six  of  this  code,  and  foot 
up  the  column,  showing  the  total  amount  of  such  taxes,  and  the  columns  of 
total  value  of  property  in  the  county,  as  corrected  under  the  direction  of  the 
state  board  of  equalization. 

Hfatory:  Enacted  March  12,  1872;  amended  April  1,  1876,  Code 
Amdts.  1875-6,  p.  14;  April  3,  1880,  Code  Amdts.  1880  (Pol.  pt.),  pp.  27-28; 
March  28,  1895,  Stats,  and  Amdta.  1895,  p.  323. 

1.  Applied,  cited,  construed,  referred  to.  7.  Practice— Mandamns  to  compel  auditor 

2.  Construction  —  Two  valuations  not  per-  to  make  tax-levy. 

mitted.  8.  Same  —  Title    to    office   incidentally    in 

8.  Act  of  auditor  under  this  section — ^Use  issue. 

of  word  "assess."  i.    applibd,  cited,  construbd,  rb- 

4,6.  Conflicting  boards  of  supervisors — ^Duty  FBRRBSD  to,   etc..   In:   Baldwin   vs.    Ellis. 

of  auditor — General  rule.  68  Cal.  495,  498,  9  Pac.  Rep.  662  (construed 

6.  Taxes — How  assessed  and  levied.  with    9  3730   ante);    Morton    vs.    Broderlck. 

Pol.  C— 61  . 
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118  GaL  474.  480,  60  Pac.  Rep.  644  (con- 
fltrued  and  applied):  Allen  ts.  McKay,  120 
CaL  888.  841,  62  Pac.  Rep.  828  (con- 
strued In  dis.  op.);  Palomares  L*.  Co.  vs. 
County  of  Ix>8  Angeles,  146  CaL  680,  634, 
80   Pac.   Rep.   931    (construed). 

As  to  right  of  mtmte  board  of  eavallsatlOM 
to  iBcreaso  or  lo^rcr  aaseMment-roll  vpoa 
theory  ihmt  there  sham  be  hvt  one  trvo 
"lalnatloB  vader  this  and  other  sections,  see 
ante  8  3692  and  note  pars.  9,  10. 

9.  CONSTRUCTION*— Neither  this  nor 
precedingr  section  employs  any  langruage  Im- 
plyingr  that  there  are  to  be  two  valuations 
upon  property,  one  for  state  and  other  for 
county  purposes. — Baldwin  vs.  Ellis,  68  (3al. 
495.   498,   »  Pac.  Rep.   662. 

S.  ACT  OF  A17DIT<»t  VHDBR  THI9 
SECTION  constitutes  assessment  of  taxes 
"upon"  several  parcels  of  land  in  assess- 
ment-book. It  is  an  apportionment  and 
determination  of  respective  portions  of  en- 
tire taxes  which  are  to  be  paid  for  the 
several  parcels  of  land,  and  Is  the  act  by 
which  the  taxes  are  "assessed"  upon  each 
of  these  parcels.  Taxes  which  are  thus 
levied  and  assessed  within  five  years  of 
adverse  occupancy  must  be  paid  by  claim- 
ant before  his  adverse  possession  Is  shown 
to  have  been  established  (dis.  op.). — ^Allen 
vs.  McKay,  120  Cal.  832,  842,  62  Pac.  Rep. 
828. 

4.  COBHPLICTING  BOARDS  OF  SUPER- 
VISORS—Duty  of  auditor.— Mandate  will 
lie  to  compel  auditor  to  act  upon  one  of 
writs  presented  by  two  bodies  each  claim- 
ing' to  be,  and  acting  as,  board  of  super- 
visors, and  where  It  Is  either  admitted  or 
established  that  one  or  another  of  boards 
is  de  facto  body,  need  of  further  inquiry 
comes  to  an  end,  since  final  acts  of  that 
body  are  entitled  to  recognition  by  the 
auditor  and  are  valid.  In  such  case,  ques- 
tion of  legal  title  to  ofBce,  as  between  con- 
tending boards,  is  not  Involved  in  proceed- 
ings, for  It  is  right  of  either  to  act  as 
contradistinguished  from  title  which  either 
has  to  office  into  which  Inquiry  of  auditor's 
duty    goes;    as    consequences    which    must 


follow  unsettled  condition  of  municipal 
affairs,  delay,  confusion,  and  injury  to  pri- 
vate and  public  Interests,  by  reason  of 
uncertainty,  and  demands  of  public  policy, 
would  be  warrant  sufficient  to  prompt 
court  to  issue  writ  of  mandate  in  guch 
proceeding,  where  no  express  law  prohibits 
It — ^Morton  vs.  Broderick,  118  Cal.  474.  482. 
60  Pao.  Rep.  644.  See  MIA.  Lawrence  ▼& 
Hanley.  84  Mich.  899,  47  N.  W.  Rep.  753. 
Mo.  Stote  ez  reL  Vail  vs.  Draper.  48  Ma 
213;  State  ex  rel.  Simmons  vs.  John,  81  Mo, 
IS.  Neb.  State  ex  rel.  Meckling  vs.  Jaynei, 
18  Neb,   161,  26  N.  W.  Rep.   711. 

5.  CONFLICTING  BOARDS  OR  OFFI- 
CERS —  General  rale. — Where  conflicting 
boards  or  officers  are  acting  slmulUneously, 
each  under  claim  of  right,  since  there  can- 
not be  two  de  facto  boards  or  officers, 
that  one  alone  will  be  recognized  aa  de 
facto  board  or  officer  which  is  acting  at 
time  under  better  apparent  legal  title.— 
Morton  vs.  Broderick,  118  CaL  474,  48S,  50 
Pac  Rep.  644. 

6.  TAXES  ARE  ASSESSED  OR  RATHER 
LEVIED  by  simply  applying  to  assessed 
value  rate  as  ascertained  under  provision 
of  H1837,  8696.  8714  of  this  code;  and  this 
function — which  is  performed  by  the  audi- 
tor— Is  purely  ministerial. — Palomares  I* 
Co.  vs.  Los  Angeles.  146  Cal.  630.  634,  Ift 
Pac.  Rep.  931. 

7.  PRACTICE. — ^MandamiiB  lies  te  eea- 
pd  performance  of  express  duty  of  auditor 
to  recognize,  compute,  and  enter  tax-levy 
in  accordance  with  rate  fixed  by  board  of 
supervisors. — Morton  vs.  Broderick,  118  CaL 
474.    481,   60   Pac.   Rep.    644. 

8.  TftIo  to  ofllee  Ineldeatally  la  iMoe^ 

Where  writ  of  mandamus  is  Invoked  to 
enforce  specific  duty,  and  remedies  at  law  are 
not  adequate,  it  will  not  be  refused  merely 
because  occupancy  or  Incumbency  or  title 
Is  Incidentally  involved.  Law  will  act  un- 
der such  circumstances  as  does  equity,  and 
inquire  Into  and  determine  rights  so  far 
as,  but  no  further  than,  may  be  necessary 
to  grant  relief  sought — ^Morton  vs.  Brod- 
•rlck,  118  CaL  474,  481,  60  Pac  Rep.  644, 


§3732.  DELIVERY  OP  DUPLICATE  ASSESSMENTBOOE  TO  OOIr 
LECTOR.  APPIDAVIT  OP  AUDITOR.  On  or  before  the  second  Monday  in 
October,  he  must  deliver  the  corrected  assessment-book  to  the  tax-collector, 
with  an  affidavit  attached  thereto,  and  by  him  subscribed,  as  follows : 

'*I, y  auditor  of  the  county  of ,  do  swear  that  I  received  the  assess- 
ment-book of  the  taxable  property  from  the  clerk  of  the  board  of  supervisors, 
with  his  affidavit  thereto  affixed,  and  that  I  have  corrected  it  and  made  it  to 
conform  to  the  requirements  of  the  state  board  of  equalization ;  that  I  have 
reckoned  the  respective  sums  due  as  taxes,  and  have  added  up  the  columns  of 
valuation,  taxes,  and  acreage,  as  required  by  law.*' 

History:  Enacted  March  12,  1872;  amended  March  24,  1874^  Code 
AmdtB.  1873-4,  p.  148;  April  1,  1876,  Code  Amdts.  1875-6,  p.  14;  April  3, 
1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  28;  March  31,  1891,  Stata.  and 
Amdts.  1891,  p.  446;  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  823; 
April  1,  1897,  Stats,  and  Amdts.  1897,  p.  430. 
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1.  Applied,  cited,  eonstraed,  referred  to. 
2,3.  Construction — Bearing   upon   section  of 
act  of  1880. 

4.  Duplicate  assessment-roll. 

5.  Lapse  of  time  in  delivering  assessment- 

book — Effect  of. 

6.  Tax-collector  not  to  enforce  assessment 

without  affidavit. 

7.  Validity  of  assessment — Affidavit  of  au- 

ditor. 

1.  APPLIED,  CITED,  CONSTRVBD,  RB- 
FERREU)  TO,  etc.,  In:  Lake  Co.  vs.  Sulphur 
B.  Q..  S.  M.  Co.,  66  Cal.  17,  24,  4  Pac  Rep. 
876  (cited);  Morton  vs.  Broderick,  118  Cal. 
474,  480,  60  Fac.  Rep.  644  (construed  with 
IS781  ante);  Miller  vs.  County  of  Kern,  187 
Cal.  516,  621,  622,  70  Paa  Rep.  649  (con- 
strued). 

&  CONSTRUCTIOIir« — This  section  must 
be  read  in  connection  with  act  of  April  23, 
1880.  except  so  far  as  it  is  Impliedly  re- 
pealed by  said  act.  Law  of  1880  does  not 
provide  for  making*  of  duplicate  assess- 
ment-roll, and  words  used  in  act  of  1880, 
**the  duplicate  assessment."  must  be  held 
to  refer  to  duplicate  provided  for  by  the 
act. — Lake  County  vs.  Sulphur  B.  Q.  S.  M. 
Co.p  66  CaL  17,  24,  4  Pac.  Rep.  876. 

S.  Law  of  1880  was  passed  in  view  of 
existing  provisions  of  code,  and  it  is  too 
narro'w  construction  of  that  law  to  say  it 
did  not  make  original  assessment-roll 
(when   duplicate   is  dispensed  with)    prima 


fade  evidence. — ^Lake  County  vs.  Sulphur 
B.  Q.  &  M.  Co.,  66  CaL  17,  25,  4  Pac.  Rep. 
876. 

4.  DUPLICATES     ASSBSSMBNT-ROLL     is 

tax-collector's  warrant  of  authority.— 
Emeric  vs.  Alvarado,  90  Cal.  444,  446,  27 
Pac.   Rep.    866. 

5.  lapse:  of  TIIIB — Doc*  aiot  relieve 
auditor  from  duty  to  deliver  duplicate 
assessment-book  to  tax-collector,  even 
though  time  prescribed  by  statute  has 
expired.— People  ex  rel.  Love  vs.  Ashbury, 
46  Cal.  523,  580. 

«•   tax-collbctor   has    no   right 

TO  BNFORCB  ASSBSSMBNT  IIVTTHOVT 
AFFIDAVIT  required  of  auditor  to  cor- 
rectness of  assessment-book.  —  Miller  vs. 
County  of  Kern,  137  Cal.  516,  523,  70  Pac* 
Rep.  649. 

7.    VALIDITY  OF  ASSBSSMBNT.— Aillda^it 

of  avditor,  provided  for  under  this  section* 
and  affidavit  of  clerk  required  under  8  3682 
ante,  are  in  effect  certificate  or  authentica- 
tion of  assessment  as  It  leaves  county  board 
of  equalization,  and  is  made  to  conform  to 
requirements  of  state  board,  and,  therefore, 
are  essential  to  validity  of  assessment — 
Miller  vs.  County  of  Kern,  137  Cal.  516,  623, 
70  Pac.  Rep.  649.  See  Maxwell  vs.  Paine, 
53  Mich.  30,  18  N.  W.  Rep,  646;  Westfall  vs. 
Preston,  49  N.  T.  849;  Brevoort  vs.  Brook- 
lyn, 89  N.  Y.  128. 


§3733.  AUDITOR  TO  RETAIN  ORIGINAL  ASSESSMENT-BOOE  (re- 
pealed). 

History:  Enacted  March  12,  1872;  repealed  March  28,  1895,  Stats,  and 
Amdts.  1895,  p.  323. 

• 

§3734.  TAX-COLLECTOR  CHARGED  WITH  FX7LL  AM01TNT  OF 
TAXES  LEVIED.  On  delivering  the  assessment-book  to  the  tax-collector,  the 
auditor  must  charge  the  tax-collector  with  the  full  amount  of  the  taxes  levied, 
except  the  taxes  due  upon  the  railway  assessments  made  by  the  state  board  of 
equalization,  and  forthwith  transmit  by  mail  to  the  controller  of  state,  in  such 
form  as  the  controller  may  prescribe,  a  statement  of  the  amount  so  charged. 

[Penalty  for  failure  to  transmit  to  controller.]  Any  auditor  failing  to  for- 
ward such  statement  to  the  controller  for  ten  days  after  the  roll  has  been 
delivered  to  the  tax-collector,  forfeits  to  the  state  one  thousand  dollars,  to  be 
recovered  in  an  action  brought  by  the  attorney-general,  in  the  name  of  the 
controller. 

History:  Enacted  March  12,  1872;  amended  March  9,  1883,  Stats,  and 
Amdts.  1883,  p.  72;  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  323;  April 
1,  1897,  Stats,  and  Amdts.  1897,  p.  430. 

§  3735.    AUDITOR  TO  VERIFY  ALL  STATEMENTS  MADE  BY  HIM. 

The  auditor  must  verify,  by  his  affidavit  attached  thereto,  all  statements  made 
by  him  under  the  provisions  of  this  title. 

History:    Enacted  March  12,   1872. 

§  3736.  TRANSFER  OF  ASSESSMENT-BOOK  FROM  ONE  COLLECTOR 
TO  ANOTHER.    The  auditor,  if  the  assessment-book  or  the  delinquent-tax  list 
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is  transferred  from  one  collector  to  another,  must  credit  the  one  and  charge 
the  other  with  the  amount  then  outstanding  on  the  tax-list. 

Hfstory:  Enacted  March  12,  1872;  amended  March  28,  1895,  Stats,  and 
Amdts.   1895,  p.  323. 

§  3737.  AUDITOR'S  STATEMENT  MUST  SHOW,  WHAT.  The  anditor 
must,  on  or  before  the  meeting  of  the  board  of  supervisors  on  the  third  Mon- 
day in  September,  prepare  a  statement,  in  duplicate,  showing : 

1.  The  indebtedness  of  the  county,  funded  and  floating,  the  amount  of  each 
class,  and  the  rate  of  interest  borne  by  each  class  of  such  indebtedness,  or  any 
part  thereof. 

2.  A  concise  description  of  all  property  owned  by  the  county,  with  an 
approximate  estimate  of  the  value  thereof,  and  the  amount  of  cash  in  the 
county  treasury  subject  to  the  pa3anent  of  such  indebtedness. 

3.  The  rate  of  taxation  for  county  purposes,  as  shown  by  the  last  tax  lery 
made  by  the  board. 

4.  The  assessed  value  of  all  property,  in  detail,  for  the  year. 

5.  Such  other  information  as  the  board  of  supervisors  or  the  controller  of 
state  may  require. 

[To  be  filed  with  supervisors  and  controller.]  One  of  the  statements  men- 
tioned in  this  section  must  be  filed  with  the  board  on  the  third  Monday  in 
September,  and  the  other  forwarded  immediately,  by  mail  or  express,  to  the 
controller  of  state.  The  controller  shall  include  in  his  biennial  report  to  the 
governor  a  digest  and  synopsis,  in  tabular  form,  of  all  reports  received  by  him 
under  the  provisions  of  this  section.  Any  auditor  failing  to  furnish  such  state- 
ment within  the  time  prescribed  by  law,  or  to  forward  to  the  controller  as 
herein  directed,  forfeits  to  the  county  one  thousand  dollars,  to  be  recovered  in 
an  action  brought  by  the  district  attorney  in  the  name  of  the  county. 

Hfstory:  Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  156;  repealed 
March  28,  1895,  Stats,  and  Amdts.  1895,  p.  324.  Present  section  enacted 
April  1,  1897,  Stats,  and  Amdts.  1897,  p.  430. 

1.  Applied,  cited,  construed,  referred  to.  by  action  In  name  of  state  board  of  equall- 

2.  Note— Repeal   of  .original   section — ^Penal-      aatlon.      Section    8784    ante    now    provides 

ties  penalty   for    failure   to   forward  statement 

1.     APPLIED.  CITIED,  CONSTRUED.  RE-  !»    °°°''°"''    '"  ."^O""*    "J-     «•<"«•   '» .** 

FERRED     TO.     etc..     In:     People     ex     reL  '•«<>'«'««   ««   •«tIon   brought   by  attomw- 

'fl             ^       '               -,^.      --  J;^,    «-«    oTo  general    In    name    of    controller,    and   this 

Attorney-General  vBRels    76  Ca^^^^  section,    as    enacted    In    1897    (Stats.   1W7 

18  Pac.  Rep.  809  (cited  with  other  sections).  ^     ^,^^^    provides    also    for    forfeiture  of 

&     NOTE.— OrifflBal  section   bearliiff  thUi  |i,000.    to    be   recovered    In    action  brought 

Bmnbcr,    enacted    March     24.    1874     (Stats.  ^jy  district  attorney  In  name  of  county  for 

1878-4    p.    156),    repealed    1895    (Stats.    1896  failure    to    furnish    statement    within  time 

p.   824).  provided  as  penalty  for  failure  or  prescribed   by  law   or   to  forward  same  to 

negrlect  of  auditor  to  perform  certain  duties  controller  as  by  section  directed, 
a  forfeiture  to  state  of  $600,  to  be  recovered 

§3738.  AUDITOR  TO  FURNISH  ASSESSOR  PERSONAIr-PROPEBTY 
RECEIPTS.  On  or  before  the  first  Monday  in  March  of  each  year,  the  auditor 
shall  furnish  the  assessor  with  blank  "personal-property"  receipts  in  book 
form,  with  stubs  attached,  numbered  the  same  as  the  receipts,  each  book  having 
fifty  receipts,  in  a  form  prescribed  in  section  three  thousand  six  hundred  and 
forty,  and  charge  the  assessor  with  the  number  of  receipts  issued.  On  the 
first  Monday  in  August,  the  assessor  shall  return  all  unused  receipts,  and  the 
auditor  shall  credit  him  with  the  numbers  returned. 

History:  Enacted  March  24,  1874,  Ck)de  Amdts.  1873-4,  pp.  156-157; 
amended  March  28,  1895.  Bta«i.  and  Amdts.  1895.  p.  324. 
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1.  Applied,  dted,  eonBtmed,  referred  to. 

2.  Note — Repeal  of  original  section — Dupli- 

cate assessment-book. 
3-5.  Original    section    construed  —  Duplicate 
assessment-book — ^Prima  facie  evidence. 

1«      Applied^  eltedy  constroedy  referred  tOy 

etc.  In:  Lake  Co.  vs.  Sulphur  B.  Q.  S.  M. 
Co..  66  Cal.  17,  24.  4  Pac.  Rep.  876  (con- 
struinsT  this  section  as  origrinally  enacted, 
relatlnsr  to  discretion  of  board  of  super- 
▼Isors  in  dispensing:  with  duplicate  assess- 
ment-book). 

See  pars.  2.  S  this  note. 

%m     NOTE. — Orlrtnal  seetloB  of  this  amm- 

bcr,  approved  March  24,  1874  (Stats.  1873-4 
p.  156),  related  to  entirely  different  subject- 
matter  from  present  section,  and  provided 
for  board  of  supervisors  dispenslngr  with 
making  or  use  of  duplicate  assessment-book 
and  for  use  of  orlgrlnal  assessment-book  in 
all  requirements  of  every  part  of  code 
where   duplicate   assessment-book   was   re- 


ferred to.  This  section  was  amended  in 
1896  (Stats.  1896  p.  324),  as  it  now  appears, 
the  amendment,  so-called,  relating  to  en- 
tirely new  subject-matter.  The  citations  In 
this  note  refer  to  the  origrinal  section. 

8.     ORIGINAL    8BGTION    CONSTRUED.-- 

Code  authorizes  duplicate  assessment-book 
to  be  dispensed  with,  and  when  dispensed 
with,  grives  equal  effect  to  origrinal. — Lake 
County  vs.  Sulphur  B.  Q.  S.  M.  Co.,  66  Cal. 
17,  24,  4  Pac.  Rep.  876. 

4.  ORIGINAL  AS  WELL  AS  DUPLICATE 
ASSESSMENT-ROLL  is  prima  facie  evi- 
dence of  facts  stated  therein. — ^Lake  Co.  vs. 
Sulphur  B.  Q.  8.  M.  Co.,  66  Cal.  17,  24,  4 
Pac.  Rep.  876. 

8.  lUrORDS  <<DUPLICATE  ASSESSMENT/' 
USED  IN  ACT  OF  1880^  which  act  was 
passed  in  view  of  existingr  provisions  of 
code,  referred  to  duplicate  provided  for  by 
code. — ^Lake  Co.  vs.  Sulphur  B.  Q.  S.  M.  Co., 
66  Cal.  17,  24.  4  Pac  Rep.  876. 


§3739.  AUDITOR'S  BEPOBr  OF  DEUNQXTENT  PEOPEETY  RE- 
DEEMED.  On  or  before  the  hour  of  the  day  fixed  by  the  tax-collector  for  the 
sale  of  the  property  delinquent  for  taxes,  the  auditor  must  furnish  such  tax- 
collector  a  report,  in  condensed  form,  of  all  property  redeemed  since  the  d^te 
of  the  tax-sale  for  the  preceding  year.  The  tax-collector  must  use  such  report 
in  the  enforcement  of  sections  three  thousand  seven  hundred  and  seventy-one, 
three  thousand  eight  hundred  and  thirteen,  and  three  thousand  eight  hundred 
and  fourteen. 

History:     Enacted  April  1,  1897,  SUts.  and  Amdts.  1897,  p.  481. 
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CHAPTER  Vn. 

COLiLBCTTON  OF  PROPBRTY-TAXBa 


9  3746.  Tax-collector  to  publish  notice,  speei- 
fying  what. 

9  3747.  Taxes  on  any  particular  parcel  of 
land  may  be  paid  separately,  ete. 

9  3748.    Taxes,  when  and  where  payable. 

S  3749.     Manner  of  publication  of  notice. 

9  3750.  Tax-collector  to  note  date  of  pay- 
ment. 

§  3751.    Heceipt  to  be  given. 

9  3752.  Taxes  of  decedents  and  insolvents, 
how  paid. 

S  3753.  Settlement  of  collector  with  auditor; 
when  made;    form  of. 

9  3754.  Liability  of  tax-collector  refusing  or 
neglecting  to  settle. 

9  3755.  Action  against  collector  for  suefa  re- 
fusal or  neglect. 

9  3756.  When  taxes  are  delinquent,  penalty 
of  fifteen  per  eent. 

9  8767.  Certain  times  when  taxes  must  not  be 
received  (repealed). 

9  3758.    Entry  of  penalty  for  delinqueney. 

9  3759.  When  delinquent-list  must  be  com- 
pleted. 

9  3760.  All  matters  on  assessment-book,  etc., 
to  be  set  down  in  numerical  or 
alphabetical  order. 

9  3761.  Credit  to  be  given  to  tax-collector  qn 
final  settlement. 

9  3762.  Tax-collector  charged  with  delinquent 
taxes  and  penalty. 

9  3763.  Auditor's  statement  to  state  control- 
ler. 

9  3764.  Publication  of  delinquent-list;  when 
made,  and  what  to  contain. 

9  3765.  Notice  of  sale  appended  to  delinquent- 
list. 

9  3766.     Manner  of^  making  publication. 

9  3767.  Time  and  place  of  sale  to  be  desig- 
nated in  publication. 

9  3768.  Sale,  when  and  where  to  take  place 
(repealed). 

9  3769.  Copy  of  publication  of  notice  to  be 
filed  with  county  recorder. 

9  3769a.  Land  sold  for  taxes  encumbered  by 
trust  deed  or  mortgage. 

9  3770.  Collector  to  collect  additional  sum  to 
defray  costs.     Sum,  how  collected. 

9  3771.  Delinquent  property  sold  to  state  by 
operation  of  law,  etc 

9  3772,  Tax-collector  must  report  sales  in 
detail  to  controller. 

9  3773.     Rale  of  property   (repealed). 

§3774.     Same   (repealed). 

9  3775.     Same  (repealed). 

9  3776.  Collector  to  give  purchaser  a  dupli- 
cate certificate  of  tax-sale. 

9  3777.    Record  of  certificates  of  tax-sale. 

9  3778.  Collector  to  enter  in  a  book  descrip- 
tion, etc.,  of  land  sold  (repealed). 

9  3779.  Lien  of  state  vests  in  purchaser;  how 
devested  (repealed). 

9  3780.     Bedemption  of  property,  time  for. 

9  3781.  Bedemption,  how  made;  accounting 
and  distribution  of  proceeds. 


9  3782. 
9  3783. 
9  3784. 
9  3785. 

9  3786. 

9  3787. 

9  3788. 
9  3788 [a]. 

9  3789. 

9  379a 

9  3791. 
9  3792. 
9  3793. 

9  3794. 

9  3795. 

9  3796. 

9  8797. 

9  3798. 
9  3799. 

9  3800. 

9  3801. 
9 3801 [a]. 
9  3802. 

9  3803. 
9  3804. 

9  3805. 
9  3805a. 

9  3805b. 

9  3806. 

9  3807. 

9  3808. 

9  3809. 
9  3810. 
9  3811. 
9  3812. 
9  3813. 
9  3814. 


Bedemption  (repealed). 
Same  (repealed). 
Same  (repealed).  t 

Property    not    redeemed  in  time,* 

tax-collector's  deed  to  state. 
Becitals  in  deed  primaiy  evidenee 

of  what.  ( 

Deed,  what  recitak  in  are  eooclni- 

ive  evidence. 
Deeds  eonvey  abeolute  title. 
State  lands  not  paid  for  in  foil, 

subject  to  entry  and  sale. 
Prima  fade  evidence  of  asflesDnest; 

what  books  constitute. 
Seizure  and  sale  of  personal  prop- 
erty for  taxes. 
Manner  of  conducting  sale,  etc 
Same.     [Made  after  notice.] 
Fees  for  selling  personal  propertj, 

and  mileage. 
Title  to  property  vests  in  pnrefaaser 

on  payment. 
Excess    of    proceeds    returned  to 

owner. 
Unsold  portion  to  be  left  at  piaco 

of  sale  at  risk  of  owner. 
Settlement   of   collector  with  la- 

ditor;    comparing  list 
Same.     [Oath  to  tax-collector.] 
I^nal   settlement   of  auditor  and 

coDeetor. 
Collector  must  make  affidavit;  in- 
dorsement on  list. 
Printed  list  of  lands  sold. 
Same. 
Unpaid  taxes  not  canceled  to  be 

entered   (repealed). 
Same  (repealed). 
Taxes  illegally  collected.    Paid  on 

erroneous  assessment.     Befund* 

ing  of. 
When  land  assessed  more  than  onee. 
Public  lands  upon  which  final  pay* 

ment  has  not  been  made. 
Clerical    errors    in    certificate  of 

sale  mav  l>e  corrected. 
Land  irregularly  assessed,  et*.,  not 

to  be  sold. 
What  mistakes  do  not  affect  salo 

of  property  for  taxes. 
Collection   of   taxes   from  pcreons 

assessed,  but  removed  to  another 

county. 
Same.     [  Prima  facie  evidence,  vhat 

is.] 
Expenses  of  proceedings,  how  paid 

(repealed). 
When  assessments  void  in  part  (n- 

pealed). 
Duty  when  sale  protested  against 

(repealed). 
Assessment    when    state  the  par- 

chaser 
After  "sold  to  the  state"  no  aala 

to  be  had  for  assessments. 
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•ft  3815.        All  costs,  etc.;  must  be  paid  before  §  3818.        Bedemption  ma7  be  made  of  sep- 

redemption.  arate  lots  or  parcels  of  land. 

ft  3816.        Distribution  of  redemption  moneys.  S  3818 [al.  Partial  redemption. 

ft  381 6 [a].  Same.  S  3819.        Payment  of  taxes  under  protest,  in 

ft  3817.        Bedemption  by  heirs,  executors,  et  writing. 

aL 

§  3746.    TAX-COLLECTOR  TO  PUBLISH  NOTICE,  SPECIFYDTO  WHAT. 

"Within  ten  days  after  the  receipt  of  the  assessment-book,  the  tax-collector 
must  publish  a  notice  specifying: 

1.  That  the  taxes  on  all  personal  property  secured  by  real  property,  and 
one  half  of  the  taxes  on  all  real  property,  will  be  due  and  payable  on  the  sec- 
ond Monday  in  October,  and  will  be  delinquent  on  the  last  Monday  in  Novem- 
ber next  thereafter,  at  six  o'clock  p.  m.,  and  that  unless  paid  prior  thereto, 
fifteen  per  cent  will  be  added  to  the  amount  thereof,  and  that  if  said  one  half 
be  not  paid  before  the  last  Monday  in  April  next,  at  six  o'clock  p.  m.,  an 
additional  five  per  cent  will  be  added  thereto.  That  the  remaining  one  half 
of  the  taxes  on  all  real  property  will  be  payable  on  and  after  the  first  Monday 
in  January  next,  and  will  be  delinquent  on  the  last  Monday  in  April  next 
thereafter,  at  six  o'clock  p.  m.,  and  that  unless  paid  prior  thereto,  five  per  cent 
will  be  added  to  the  amount  thereof. 

2.  That  all  taxes  may  be  paid  at  the  time  the  first  instalment,  as  herein  pro- 
vided, is  due  and  payable. 

3.  The  times  and  places  at  which  payment  of  taxes  may  be  made. 

History:  Enacted  March  12,  1872;  amended  April  8,  1876,  Code 
Amdta.  1875-6,  p.  69;  April  16,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  65; 
March  31,  1891,  Stats,  and  Amdts.  1891,  p.  446;  March  28,  1895,  Stats. 
and  Amdts.  1895,  p.  324;    April  1,  1897,  Stats,  and  Amdts.  1897,  p.  431. 

1.  Applied,  cited,  construed,  referred  to.  troller   and   attorney-general,    assuming   to 

2.  Contract  for  commissions — Power  of  board,  represent  state  and  aGrreelnsr  to  such  fees 

3.  Delinquent-tax  list— -Effect  as  to  evidence,  and  percentagres  In  collection  of  such  taxes, 

4.  Tax-collector  not  "party"  within  meaning  ^^d  act  of  supervisors  in  attempting  to  ap- 

of  statute  point    such    person    by    resolution    is    abso- 

5.  VaUdity  of  assessment— Notice  required  by      ^^^^^^  "1*^»  vires.— House  vs.  Los  Angeles 

section.  ^"  ^^*  ^*^'  ^'»  '^^'  ^"^  ^*^  ^®^-  '^^^• 

S.     DBLIN<llXBNT-TAX    LIST    IS    PRIMA 

1.  APPLIED,  CTTBD,  CONSTRUBD,  RE-  paCIE  EVIDENCE  of  every  fact  necessary 
PERRED  TO,  etc..  In:  Miller  vs.  County  of  ^o  maintain  an  action  to  recover  tax.— Peo- 
Kern.  137  Cal.  616.  621.  622,  628.  624,  70  Pao.      pj^  ^^    Donnelly,  68  Cal.  144.  146. 

Rep.    649    (construed).  4^    TAX-COLLECTOR  IS  NOT  A  "PARTY^* 

Aa   to   collection   of  penalty   vpon   dclln-  ^jthln  statute  authorized  to  submit  contro- 

«vent  taxes,  see  post  8  3766  and  note.  ^^^gy  ^p^^   agreed   case  as  to  question   of 

Aa    to    dclinqncndca    In    aaacaamenta    of  validity    of    tax     in    question,    and     where 

rcdamntion    dlatrlcU,    see   ante    5  8466    and  tax-collector    enters    into    such    agrreement, 

^ote.  court  has  no  Jurisdiction  of  subject-matter 

An  to  time  and  manner  of  publication  of  sought  to  be  adjudicated.— Bailey  vs.  John- 

voUce,   see   post  8  8749.  son,  121  Cal.  662,  668,  64  Pac.  Rep.  80. 

2.  CONTRACT  FOR  COMMISSIOIVS  —  6.  VALIDITY  OF  ASSESSMENT.— Notice 
Poorer  of  board. — Board  of  supervisors  are  required  to  be  given  by  tax-collector  under 
Tiot  authorized  to  enter  into  contract  with  this  section  relates  to  time  when  tax  will 
person  for  collection  of  taxes  upon  prop-  be  due  and  payable,  and  when  delinquent, 
erty  sold  to  state  for  taxes  for  payment  to  etc.,  but  validity  of  assessment  does  not 
such  person  of  fees  and  percentages  upon  depend  upon  Its  being  given. — Miller  vs. 
collections,  etc.,  even  though  such  person  County  of  Kern,  137  Cal.  616,  524,  70  Pac. 
had   entered  into  contract  with  state  con-  Rep.   649. 

§  3747.  TAXES  ON  ANT  PA&TICULAR  PARCEL  OF  LAND  MAT  BE 
PAID  SEPARATELT,  ETC.  The  taxes  on  any  particular  lot,  piece,  or  parcel 
of  land  contained  in  any  assessment  may  be  paid  separately  from  the  whole 
assessment,  if  snch  lot,  piece,  or  parcel  has  a  separate  valuation  on  the  assess- 
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ment-roll,  by  paying  the  amount  of  state  and  comity  taxes  due  on  sach  lot, 
piece,  or  parcel  of  land,  with  a  proper  proportion  of  the  amounts  due  as  tax 
on  personal  property,  penalties,  if  any,  and  a  proper  proportion  of  the  tax  dne 
to  any  school,  road,  or  other  lesser  taxation  district.  The  tax-collector  shall 
make  an  entry  on  the  margin  of  the  assessment-book,  showing  what  certain 
property  has  been  released  by  the  payment  of  the  taxes  as  herein  provided, 
together  with  the  amounts  of  such  taxes  separately  and  specifically  set  fortL 

History:  Enacted  March  12,  1872;  amended  March  1^  1878,  Code 
Amdts.  1877-8.  p.  68;  March  16,  1889,  Stats,  and  Amdts.  1889,  p.  217; 
March  28,  1895,  Stats,  and  Amdts.  1895,  p.  324;  March  23,  1901,  Stata. 
and  Amdts.  1900-1,  p.  648. 

§  3748.  TAXE8»  WHEN  AND  WHEBE  PAYABLE.  All  taxes  most  be 
paid  at  the  ofiSce  of  the  tax-collector,  unless  the  board  of  supervisors  by  order, 
made  on  or  before  the  first  Monday  in  October,  direct  that  the  taxes  most  be 
collected  in  the  several  townships  of  the  comity,  or  in  either  thereof,  or  in  any 
municipal  corporation  in  said  county;  in  which  case,  the  notice  by  the  tax- 
collector  must  specify  a  time  and  place  within  any  township  or  mmucipal 
corporation  named  in  such  order,  when  and  where  the  tax-collector  will  attend 
to  receive  the  payment  of  taxes. 

History:  Enacted  March  12,  1872;  amended  March  16,  1889,  Stata. 
and  Amdts.  1889,  p.  217;  March  28,  1896,  Stata.  and  Amdts.  1895,  pp. 
824-325. 

§  3749.  MANNEE  OF  PUBLICATION  OF  NOTICE.  The  notice  in  every 
case  must  be  published  for  two  weeks  in  some  weekly  or  daily  newspaper  pub- 
lished in  the  county,  if  there  is  one ;  or  if  there  is  not,  then  by  posting  it  in 
three  public  places  in  each  township. 

History:     Enaeted  Mareh  12,  1872. 

▲p»1lc«,  dtcd,  e»Mtrae«,  veferM^  to»  laus  Co.,  SS  GaL  SSf.  St 4  (cited  with  othtr 
eta,  in:  Maxwell  ▼«.  Supervisors  of  Stanls-      sections). 

§  3750.  TAX-COLUCTOE  TO  NOTE  DATE  OF  PAYMENT.  The  tax- 
collector  must  mark  the  date  of  payment  of  any  tax,  or  of  the  several  partial 
payments,  as  the  case  may  be,  in  the  assessment-book,  opposite  the  name  of 
the  person  paying. 

IHIatory:  Enaeted  Mareh  12,  1872;  amended  March  81,  1891,  Btata.  and 
Amdta.  1891,  p.  447. 

§  3751.  RECEIPT  TO  BE  GIVEN.  He  must  give  a  receipt  to  the  person 
paying  any  tax,  or  any  part  of  any  tax,  specifying  the  amount  of  the  assess- 
ment and  the  tax,  or  part  of  tax,  paid,  and  the  amount  remaining  unpaid,  if 
any,  with  a  description  of  the  property  assessed ;  provided,  that  the  receipt  for 
the  last  instalment  of  taxes  may  refer,  by  number  or  any  other  intelligent 
manner,  to  the  receipt  given  for  the  first  instalment  of  taxes,  in  lieu  of  a 
description  of  the  property  assessed. 

Hfatory:  Enaeted  March  12,  1872;  amended  March  31,  1891,  Stats,  and 
Amdts.  1891,  p.  447. 

1.  Mandamus  to  compel  Issuance  of  receipt  wer    «P<>n    lW»«nt    of    tax.-Perry   «• 

2.  Kevenue   act   of   1861— Tender  of  United      Waahbum.  20  CaL  818.  841. 

States  notes.  a.    revenitb  act  OF  issi-— A»  te  i*** 

1.     MANDAMUS— A99r^rfaite    remedr    ♦•      «e»  •«  United  State  B«te«  te  ll««  •'  ^ 

e»»pel    eolleetor   f   immme   v««el*t    to   tax-      «•!»   of  United   States,   or   foreign  coin  ai 
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its  legalized  value  not  receivable  for  taxes 
under  state  revenue  act.  May  17,  1861,  pro- 
viding that  all  taxes  for  state  or  county 
purposes    shall    be    paid    In    legral    coin    of 


United  States,  or  in  foreign  coin  at  value 
flxed  for  such  coin  by  laws  of  United 
States. — See  Perry  vs.  Washburn,  20  Cal. 
818,  861. 


§3752.    TAXES   OF   DECEDENTS   AND   INSOLVENTS,    HOW   PAID. 

The  superior  court  must  require  every  administrator  or  executor  to  pay  out 
of  the  funds  of  the  estate  all  taxes  due  from  such  estate;  and  no  order  or 
decree  for  the  distribution  of  any  property  of  any  decedent  among  the  heirs 
or  devisees  must  be  made  until  all  taxes  against  the  estate  are  paid.  In  the 
same  manner,  the  court  must  require  the  assignee  to  pay  out  of  the  funds  of 
an  insolvent's  estate  all  taxes  due  from  such  estate;  and  no  final  discharge  to 
such  assignee  shall  be  granted  until  all  taxes  against  the  insolvent's  estate  are 
paid. 

History:  Enacted  March  12,  1872;  amended  March  22,  1880,  Code 
Amdts.  1880  (Pol.  pt),  p.  16;  March  28,  1895,  Stats,  and  Amdts.  1895, 
p.  325. 

1.  Applied,  cited,  eonstmed,  referred  to* 

2.  Decree  of  distribution — When  made. 

3.  Object  of  section. 

1.  APPIilBD,  CITED,  CONSTRIXBD,  RB- 
FVRRED  TO,  etc..  In:  County  of  San  Mateo 
vs.  Maloney,  71  Cal.  205«  207,  12  Pac.  Rep.  68 
<cited  in  connection  with  S§  3716.  8717  ante); 
San  Francisco  vs.  Pennie,  93  Cal.  444,  476, 
29  Pac.  Hep.  66  (construed  and  applied); 
Estate  of  Mahoney,  133  Oal.  180,  184,  86 
Am.  St.  Rep.  155,  66  Pac.  Rep.  389  (con- 
strued with  11669  Code  Civ.  Proc.  with 
reference  to  collateral-inheritance  tax; 
Stats.  1905  p.  841  and  amendment  of  1897 
thereto.  Stats.  1897  p.  77);  In  re  Estate  of 
Coursens  (Cal.  July  27,  1901),  66  Paa  Rep. 
S65.   968    (construed). 


to     eollateml-faikeritanee     tax,     see 
HBNIVING'S  GENERAL  LAWS  p.  186. 

Aa  to  estate*  of  doeeascd  persons,  ete^ 
taxes  assinst,  see  ante  118639,  8642  and 
notes. 

2.  DECREE  OF  DI9TRIBUTI01f  of  es- 
tate cannot  be  made  until  taxes  have  been 
paid. — San  Francisco  vs.  Pennie,  98  Cal.  444, 
476,  89  Pac  Rep.  66. 

8.     OBJECT    OF    THIS    SECTION    in    re- 

quiriner  taxes  to  be  paid  before  distribution 
is  to  protect  revenues  of  state.  And  where 
tax  is  in  fact  paid,  it  is  no  objection  to 
distribution  that  there  Is  an  outstanding 
tax-title  in  person  who  paid  taxes. — In  re 
Estate  of  Coursens  {CeLL  July  27,  1901). 
66  Pac.  Rep.   966,  968. 


§3753.  SETTLEMENT  OF  COLLECTOR  WITH  AUDITOB;  WHEN 
MADE ;  FOBM  OF.  On  the  first  Monday  in  each  month  the  tax-collector  must 
settle  with  the  auditor  for  all  moneys  collected  for  the  state  or  county,  and 
pay  the  same  to  the  county  treasurer,  and  on  the  same  day  must  deliver  to  and 
file  in  the  ofiSce  of  the  auditor  a  statement,  under  oath,  showing: 

1.  An  account  of  all  his  transactions  and  receipts  since  his  last  settlement; 

2.  That  all  money  collected  by  him  as  tax-collector  has  been  paid. 

History:     Enacted  March   12,   1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Action  of  assumpsit  agfainst  tax-collector. 

3.  Action    to    recover    funds  —  Burden    of 

proof. 

4.  Duty  of  tax-collector  absolute. 

5.  Failure  to  pay  over  taxes — Ground  for 

removal. 

6.  Moneys  paid  under  protest. 

7.  Mode  of  payment  prescribed  must  be  fol- 

lowed. 
a,  9.  Tax-collector  as  a^ent  of  county — Action 
against  bondsmen. 

10.  Void  tax — Moneys  to  be  paid  over. 

11.  Writ  of  mandate  to  compel  payment. 

1.  APPMED,  CITED,  CONSTRUED,  RB- 
fPEIRRED  TO,  etc.,  in:  San  Francisco  vs. 
Ford,  52  Cal.  198,  199  (construed  and  ap- 
plied); Woods  vs.  Varnum,  86  Cal.  639,  647, 
S4    Pac    Rep.    843     (erroneously    cited    as 


S3663);  People  vs.  Welneke.  122  Cal.  635. 
637,  538.  56  Pac.  Rep.  579  (construed  with 
§3755  post);  Meyer  vs.  Widber.  126  Cal.  252, 
257.  58  Pac.  Rep.  632  (cited);  Craig  vs. 
Boone,  146  Cal.  718,  719,  81  Pac.  Rep.  22 
(construed   and  applied). 

As  to  tax-collector's  duty  te  collect  II- 
eenses,  see  ante  8  8361  and  note. 

2.  ACTION  OF  ASSUMPSIT  AGAINST 
TAX-CO LI^ECTOR. — Action  hi  not  maintain- 
able asainst  tax-collector  for  moneys  had 
and  received,  as  such  tax-collector  Is  mere 
aprent  or  servant  of  county — moneys  col- 
lected having  been  paid  over  to  his  prin- 
cipal.— Cralgr  vs.  Boone,  146  Cal.  718,  720, 
81  Pac.  Rep.  22.  See  Guy  vs.  Washburn,  23 
Cal.  111.  118. 

3.  ACTION  TO  RBCOVER  FUNDS— Bur- 
den  of  proof. — Where   action   was   brought 
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agrainst  former  tax-collector  and  sureties 
upon  his  official  bond  to  recover  moneys 
alleged  to  have  been  collected  as  tax-col- 
lector and  not  accounted  for  In  accordance 
with  law,  held  that  tax-collector's  default 
was  shown  where  proofs  were  made  that  he 
did  not  pay  over  moneys  to  county  upon 
7th  day  of  January,  that  being  date  upon 
which  payment  in  full  to  county  was  due, 
and  that  tax-collector's  default  was  then 
shown  and  burden  of  proof  thereupon 
shifted  to  him  to  prove  payment. — County 
of  Mendocino  vs.  Johnson,  125  Cal.  837,  840, 
68  Pac.  Rep.  5.  Bee  Frisch  vs.  Caler.  81  Cal. 
71;  Wetmore  vs.  San  Francisco,  44  CaL  294. 

4.     DUTY  OF  TAX-COLLBCTOR  TO  PAT 

into  county  treasury  all  moneys  collected 
by  him  for  taxes  is  unconditional  and  with- 
out reservation  or  limitation. — San  Fran- 
cisco vs.  Ford,  62  CaL  198,  200. 

6.  FAILVRB  OF  TAX-COLLBCTOR  TO 
PAY  OVBB  TAXBS — Groud  for  vemovaL — 

Tax-collector  must  pay  over  taxes  to  treas- 
urer, and  settle  with  auditor,  under  this 
section,  and  failure  to  do  so  during  his 
term.  Is  ground  for  removal  from  office 
under  Penal  Code  S  772 — Woods  vs.  Varnum, 
86  Cal.  689,  647,  24  Pac.  Rep.  848. 

«.  MOIVBYS  PAID  UNDBB  PROTEST 
cannot  be  withheld  by  tax-collector,  as 
there  is  nothing  in  statute  to  indicate  that 
he  Is  at  liberty  to  withhold  such  moneys 
from  treasury. — San  Francisco  vs.  Ford,  62 
CaL  198,  200. 

7.  MODB  OF  PAYMBNT  PBBSCBIBBD 
MUST  BB  FOLLOIVBD. — Payment  to  treas- 
urer In  mode  other  than  that  expressly 
provided  by  him  does  not  exonerate  tax- 
collector  or  his   bondsmen   from  an  action 


at  Instance  of  county,  unless  proof  be  mad» 
that  county  actually  received  the  money.— 
County  of  Mendocino  vs.  Johnson,  125  CaL 
887,  841,  68  Pac.  Rep.  6. 

8.  TAX-COLLBOTOR  IS  BUT  AGEirr  DP 
COUNTY  for  collection  of  ta-r  Be  is  not 
concerned  with  validity  of  tax.  If  he  fAlls 
to  collect  it.  because  of  its  illeeality.  he  is 
not  responsible  to  county;  and  If  he  col- 
lects it,  and  it  subsequently  proves  to  have 
been  illegally  assessed,  he  Is  not  respon- 
sible  to  agrgrrieved  taxpayer. — Craiff  vs. 
Boone.  146  Cal.  718,  720,  81  Pac  Rep.  22. 
See  Phelan  vs.  San  Francisco.  120  CaL  1,  5. 
62  Pac.  Rep.  88;  Bailey  vs.  Johnson.  121 
Cal.  662,  663.  64  Pac.  Rep.  80. 

t.  TAX-COLLBCTOR  AND  BIS  II03IDS. 
MBN  CANNOT  BE  PBOPEBLY  CHARGED 
IN  AN  ACTION  FOR  mSAPPROFRLiTIOJr 

or  peculation  of  moneys  belonsringr  to  coun- 
ty. If  tax-collector  can  show  that  he  had 
In  fact  paid  the  money  to  treasurer,  and 
that  county  had  obtained  benefit  of  It.  and 
that,  notwithstanding  irregrularity.  no  loss 
of  funds  had  resulted. — County  of  Mendo- 
cino vs.  Johnson,  126  Cal.  337,  341.  58  P&c. 
Rep.   6. 

1©.  VOID  TAX*— Whether  tax  is  void  or 
contrary.  It  is  duty  of  tax-collector  on  re- 
ceivinsT  tax  to  pay  It  Into  county  treasurr- 
— Craiff  vs.  Boone,  146  Cal.  718.  719.  81  Pac. 
Rep.  22.  See  San  Francisco  vs.  Ford.  52 
Cal.  198,  199. 

11.  WRIT  OF  MANDATE  will  Issue  t» 
compel  tax-collector  to  settle  with  auditor 
for  moneys  collected  for  state  or  county, 
pursuant  to  his  duty  under  this  section, 
even  though  tax  Is  llIegaL — San  Francisco 
vs.  Ford.  62  Cal.  198,  200. 


§3764.  LIABILITY  OF  TAX-OOLLEOTOE  BEFUSINa  OB  NEOLECT- 
INO  TO  SETTLE.  A  tax-collector  refasing  or  neglecting  for  a  period  of  five 
days  to  make  the  payments  and  settlements  required  in  this  title,  is  liable  for 
the  full  amount  of  taxes  charged  upon  the  assessment-rolL 

History:     Enacted  March  12,   1872. 

Applied,     cttedy     constrved,    referred     to»  As  to  statute  of  llmltatloas,  wkea  aeflM 

etc..  In:    People   vs.   Weineke,   122   CaL    635,  avaiast    ttuc-eoUcctor   barred    by,   see  post 

637.  638,  66  Pac.  Rep.  679    (construed  with  {3766  and  note. 
13766    post). 

§3755.  ACTION  AGAINST  OOLLEOTOE  FOE  SUCH  SEFUSAL  OR 
NEGLECT.  The  district  attorney  must  bring  suit  against  the  tax-collector 
and  his  sureties  for  such  amount,  and  in  case  of  neglect,  the  controller  of  state 
or  the  board  of  supervisors  may  require  him  to  do  so ;  and  when  the  suit  w 
commenced,  no  credit  or  allowance  must  be  made  to  the  collector  for  the  taxes 
outstanding. 

Hfetory:    Enacted  Mareli   12,   1872. 


1.  Applied,  cited,  eonstnied,  referred  to. 
2,3.  Statute    of    limitationB  —  When    action 
barred. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  In:  San  Francisco  vs. 
Pord,  62  Cal.  198,  200  (cited  In  connection 
with  S  3768  ante) ;  People  vs.  Weineke.  122 


Cal.  635.  687,  638,  65  Pac  Rep.  57f  (con- 
strued and  applied). 

As  to  action  for  taxes  amostBttav  te  P^ 
or  more,  see  post  S  3899  and  note. 

«.  STATUTE  OF  lilMITATIOHS^— Action 
to  recover  sums  collected  from  defendant, 
tax-collector,  whose  term  of  office  had  ox- 
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pired,  and  maklnsr  suretios  co-defondants, 
held,  in  view  of  provisions,  that  cause  of 
action  for  recovery  of  such  amounts  he^an 
to  run  on  third  Monday  of  January,  1892, 
and  that  action  was  barred  where  same  was 
not  brougrht  until  December  29,  1896,  by 
I  337  of  Code  of  Civil  Procedure. — People  vs. 
Weineke,  122  Cal.  636,  639,  66  Pac.  Rep.  679. 


See  San  Francisco  vs.  Ford,  62  Cal.  198; 
People  ex  rel.  Dunn  vs.  Melone,  73  Cal. 
674,  16  Pac  Hep.  294;  People  vs.  Burkhart* 
76  CaL  606,  18  Pac.  Rep.  776. 

8.  Dlstlnflrvlshlnflrt  San  Francisco  vs. 
Heynemann,  71  Cal.  163,  11  Pac.  Rep.  870; 
People  vs.  Van  Ness,  79  -Cal.  84,  86,  12  Am. 
St  Rep.  134,  21  Pac.  Rep.  664. 


§  3756.  WHEN  TAXES  ABE  DELINQUENT,  PENALTY  OF  FIFTEEN 
CENT.  On  the  last  Monday  of  November  of  each  year,  at  six  o'clock 
p.  m.,  all  taxes  then  unpaid,  except  the  last  instalment  of  the  real  property 
taxes,  are  delinquent,  and  thereafter  the  tax-collector  must  collect,  for  the  use 
of  the  county,  or  city  and  county,  an  addition  of  fifteen  per  cent  thereon ;  pro- 
vided, that  if  they  be  not  paid  before  the  last  Monday  in  April  next  succeed- 
ing, at  six  o'clock  p.  m.,  he  shall  collect  an  addition  of  five  per  cent  thereon. 
On  the  last  Monday  in  April  of  each  year,  at  six  o'clock  p.  m.,  all  the  unpaid 
portion  of  the  remaining  one  half  of  the  taxes  on  all  real  property  are  delin- 
quent, and  thereafter  the  tax-collector  must  collect,  for  the  use  of  the  county, 
or  city  and  county,  an  addition  of  five  per  cent  thereon;  provided,  that  the 
entire  tax  on  any  real  property  may  be  paid  at  the  time  the  first  instalment, 
as  above  provided,  is  due  and  payable;  and  provided  further  that  the  taxes 
on  all  personal  property  unsecured  by  real  property  shall  be  due  and  payable 
immediately  after  the  assessment  of  said  personal  property  is  made. 

History:  Enacted  March  12,  1872;  amended  January  12,  1876,  Code 
Amdts.  1875-6,  p.  60;  March  22,  1880,  Code  Amdts.  1880  (Pol.  pt.), 
pp.  16-17;  March  81,  1891,  Btats*.  and  Amdts.  1891,  p.  447;  March  28, 
1895,  Stats,  and  Amdts.  1895,  p.  825. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Auditor  8  estimate  for  redemption,  when 

erroneous. 
8.  Interest  upon  penalty. 

1.  APPLIED,  CITBD,  CONSTRUBD,  RB<- 
FBRRKD  TO,  etc.,  in:  People  ex  rel. 
Attorney-General  vs.  Reis,  76  Cal.  269,  277, 
278,  18  Pac.  Hep.  809  (cited  with  {3808 
post) :  San  Die^o,  C  &  E.  R.  Co.  vs.  Shaffer, 
187  CaL  108,  104.  69  Pac.  Rep.  866  (con- 
strued); Collier  vs.  Shaffer,  137  Cal.  819, 
320,  821,  822,  70  Pac.  Rep.  177  (construed 
and  applied);  Palomares  Land  Co.  vs. 
County  of  Los  Ansreles,  146  Cal.  680,  682, 
634,  80  Pac.  Rep.  931  (construed  with  I  8817 
post). 

A«  to  penalty  or  forfeiture  on  delln« 
4nency,  collected  for  nse  of  county,  see  post 
9  3803  and  note. 

An  to  publication  of  dellnqvent-Ust,  see 
post  8  8764  and  note. 


An  to  redemption,  see  post  SS  8780,  3781  r 
8785. 

As  to  taz-eoUcctor,  ^rken  clinrsed  ^sritk 
delln^fvent  taxes,  see  post  9  3762  and  note. 

As  to  tnxea  upon  personal  property,  Trhen 
not  Included  In  charsrcs  of  redemption,  etc., 
see  post  9  3817  and  note  par.  2. 

2.  AUDITOR'S  BSTIMATn  FOR  RES- 
DEIMPTIOIC  Is  erroneous  where  it  Includes 
fifteen  and  flye  per  cent  penalties  Imposed 
by  this  section  and  also  costs  Imposed  by 
9  3770  post,  with  Interest,  and  percentage 
for  redemption. — Palomares  L.  Co.  vs.  Los 
Angeles,  146  Cal.  680,  634,  80  Pac.  Rep.  931. 

8.  INTE2RBST  17PON  FITB  PBSR  CENT 
PENALTY,  provided  under  this  section,  and 
upon  costs  provided  by  9  3770  post,  Is  not 
allowable  under  statute. — Collier  vs.  Shaffer, 
137  Cal.  819,  823,  70  Pac.  Rep.  177;  San 
Dle^o  I.  Co.  vs.  Shaffer,  187  Cal.  823,  826, 
70  Paa  Rep.  179. 


§  3757.    CERTAIN  TIMES  WHEN  TAXES  MUST  NOT  BE  RECEIVED 

(repealed). 

History:     Enacted  March  12,  1872;    repealed  December  28,  1878,  Code 
Amdts.  1873-4,  p.  160. 

§3768.  ENTRY  OF  PENALTY  FOR  DELINQTTENCY.  On  the  second 
Monday  in  December  of  each  year,  in  each  of  the  counties,  and  cities  and 
counties  of  this  state,  the  tax-collector  must  attend  at  the  office  of  the  auditor 
with  the  assessment-book,  having  all  items  of  taxes  collected  marked  "paid.** 
The  auditor  shall  thereupon  compute  and  enter  against  all  the  items  of  taxes 
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due  and  unpaid  the  penalty  for  delinquency,  foot  up  the  total  amount  of 
penalties  then  due,  and  must,  within  ten  days  thereafter,  deliver  to  said  tax- 
collector  the  assessment-book  and  charge  him  with  the  amount  of  said 
penalties. 

Hfetory:  Enacted  March  12,  1872;  amended  January  15,  1876,  Code 
Amdts.  1875-6,  p.  61;  March  31,  1891,  Stats,  and  AmdtB.  1891,  p.  448; 
March  28,  1895,  Stats,  and  Amdts.  1895,  p.  825;  April  1,  1897,  Stats,  and 
Amdts.  1897,  p.  431. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Penalty  for  delinquency — Meaning  of. 
8.  Same — Heason  for  imposing. 

1.  APPLIBD,  CrTBD,  CONSTRUBD,  RB- 
FX:rRBD  to,  etc..  In:  Butte  Co.  vs.  Morgan, 
76  Cal.  1,  8,  18  Pac.  Rep.  116  (cited);  People 
vs.  Weineke,  122  Cal.  635,  688,  66  Pac.  Rep. 
679  (cited). 

2l  pbnalty  for  DBLINIIIJBNCT  fixed 
at  five  per  cent  refers  to  penalty  that 
has  accrued  by  reason  of  delinquency  and 
sale. — Collier  vs.  Shaffer,  187  Cal.  819.  822, 
70  Pac.  Rep.  177. 


S.  VLttmon  tor  Impoalas* — Penalty  for  de- 
linquency charged  by  collector  is  not  Im- 
posed In  terms  as  penalty  or  punishment, 
but  is  means  prescribed  for  obtalnlnsr  tax 
itself  by  presentinflT  an  Inducement  to  make 
voluntary  payment  on  or  before  day  fixed 
for  purpose,  and  it  is  competent  for  legia- 
lature  to  authorise  this  percentagre  to  be 
collected  in  same  way  as  fees  of  olficera 
made  necessary  in  other  proceedings  to  en- 
force payment  of  taxes. — Higrh  vs.  Shoe- 
maker, 22  Cal.  868.  870.  See  Los  Ansreles  va 
Ballerino,  99  CaL  698,  696,  82  Pac.  Rep.  681, 
84  Id.   829. 


§  3759.    WHEN  DELINQUENT-LIST  MUST  BE  COMPLETED.     On  the 

third  Monday  in  May  of  each  year,  in  each  of  the  counties,  and  cities  and 
counties  of  this  state,  the  tax-collector  mnst  attend  at  the  office  of  the  auditor 
with  the  assessment-book,  having  all  items  of  taxes  and  penalties  collected 
marked  ''paid,"  and  at  the  same  time  he  shall  deliver  to  the  auditor  a  com- 
plete delinquent-list  of  all  persons  and  property  then  owing  taxes. 

HTstory:     Enacted  March  12,  1872;   amended  March  28,  1895,  Stats,  and 
Amdts.   1895,  p.   S26. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Provisions  of  this  and  other  sections  eon- 

stmed. 

3.  Time  not  expressly  prescribed  by  statute. 

1.  APPL.TBD,  CrTED,  CONSTRUBD,  RB- 
F^RRBD  TO,  etc..  In:  Butte  .Co.  vs.  Morgran. 
76  Cal.  1,  8,  18  Pac.  Rep.  116  (cited); 
People  vs.  Weineke,  122  Cal.  686,  689,  66 
Pac.  Rep.  679  (cited);  Davis  vs.  Pacific  L 
Co.,  137  Cal.  246.  249,  70  Pac.  Rep.  16  (con- 
strued with  other  sections). 

Am  to  omlaalons,  errors,  or  defcets  tn  de« 
llnqaent-llst,  etc.,  see  post  9  8882  and  note. 

9.  PROVISIONS  OF  THIS  SBCTION  AND 
8UCCBRDING  SRCTION8  are   for  guidance 


of  auditor  and  tax-collector  In  keeping  ac- 
counts of  taxation  chargreable  to  latter 
officer,  and  determlnlnflr  amount  for  which 
he  is  to  account. — ^Davis  vs.  Pacific  L  Co., 
187  CaL  246,  249,  70  Pac.  Rep.  16. 

8.  TIBIR  IS  NOT  BXPRBSSIiT  PRE- 
SCRIBED BY  STATUTB  in  which  auditor 
shall  enter  delinquent  tajces  on  assessment- 
book,  but  implication  is  that  It  should  be 
done  before  duplicate  assessment-book  is 
delivered  to  collector.  This  implication, 
however.  Is  not  mandatory,  but  is  only 
directory. — ^People  ex  reL  Love  vs.  Ashbury, 
46  CaL   628.  629. 


§  3760.  ALL  MATTERS  ON  ASSESSMENT-BOOK,  ETC.,  TO  BE  SET 
DOWN  IN  NXTMEBIOAL  OB  ALPHABETICAL  OBDEB.  In  the  list  so  deliv 
ered  must  be  set  down  in  numerical  or  alphabetical  order  all  matters  and 
things  contained  in  the  assessment-book  and  relating  to  delinquent  persons  or 
property. 

History:    Enacted   March   12,   1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Common  abbreviations  permissible. 


1.     Applied,  dtedy  conatmedy  referred  to* 

etc.,  in:  Butte  Co.  vs.  Morf^ran,  76  Cal.  1,  3, 
18  Pac.  Rep.  116  (cited);  Rollins  vs.  Wood- 
man. 117  Cal.  616,  618.  49  Pac.  Rep.  456 
(construed);  Davis  vs.  Pacific  I.  Co.,  137 
Cal.    245,    249,    70    Pac.    Rep.    16    (construed 


with  8  8769  ante  and  with  SI  3761.  376!. 
and   8764  post). 

3.     Commoii  abbrertattons  are  v«rB>l**^'* 

in  condensing:  of  delinquent-tax  list  1' 
thereby  property  '"may  easily  be  known."— 
Rollins  vs.  Woodman.  117  Cal.  616.  619.  49 
Pac.  Rep.  466.  See  Stout  vs.  Mastln.  139 
U.  S.  151,  164,  bk.  86  I*  ed.  121,  11  Sup.  Ct 
Rep.  619. 


r 
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§  S761.  CREDIT  TO  BE  GIVEN  TO  TAX-OOLLBOTOB  ON  FINAL  SET- 
TTiTtTffKNT.  The  auditor  must  carefully  compare  the  list  with  the  assessment- 
book,  and  if  satisfied  that  it  contains  a  full  and  true  statement  of  all  taxes  due 
and  unpaid,  he  must  foot  up  the  total  amount  of  taxes  so  remaining  unpaid, 
credit  the  tax-collector  who  acted  under  it  therewith,  and  make  a  final  settle- 
ment with  him  of  all  taxes  charged  against  him  on  the  assessment-book,  and 
must  require  from  him  the  treasurer's  receipt,  or  if  the  treasurer  is  the  col- 
lector, require  from  him  an  immediate  account  for  any  existing  deficiency. 

History:    Enacted  March   12,   1872. 

1.  Applied,  cited,  construed,  referred  to. 
2y  8.  Auditor  authorized  to  relj  upon  treaa- 
tirer's  receipt. 

4.  Fact  of  certificate  found  In  treasury — 

Inference  from. 

5.  Payment  of  treasurer — To  precede  other 

acts. 


1.  APPLIED,  CTTBD,  CONSTRUBD,  RB- 
ITBRRBD  TO,  etc.,  in:  Butte  Co.  va.  Morgran, 
76  Cal.  1,  3,  18  Pac.  Rep.  116  (construed); 
I>avls  vs.  Pacific  I.  Co.,  137  Cal.  246.  249, 
70  Pac.  Rep.  16  (construed  with  §  8769  ante). 

2.  AUDITOR  IS  AUTHORIZED  TO  RELY 
17PON  ACKIVOIVLEDGMENT  OF  TREAS- 
URER, and  to  accept  receipt  as  sufficient 
evidence  of  fact  of  payment,  whether  tax- 
collector  also  acts  as  treasurer  or  whether 
tax-collector  and  treasurer  are  different 
officers.  In  either  case  auditor  acts  upon 
admission  of  individual  who  Is  treasurer. — 
Butte  Co.  vs.  Morgan,  76  Cal.  1,  4,  18  Pac 
Rep.   116. 


8.  This  section  does  not  require  that 
auditor  demand  that  money  be  shown  to 
him,  and  that  ha  shall  count  it.  Inquiry  is 
simply  as  to  amount  due  and  not  as  to 
whether  party  is  in  actual  possession  of 
money;  nor  is  auditor  required  to  go  to 
treasurer  and  ask  him  whether  amount  has 
been  actually  paid,  or,  in  other  words, 
whether  receipt,  g\yen  after  his  certificate 
has  been  delivered,  states  the  truth.  Au- 
ditor is  authorized  to  accept  treasurer's  re- 
ceipt as  sufficient  evidence  of  fact  of 
payment. — ^Butte  Co.  vs.  Morgran.  76  Cal.  1, 
8,  18  Pac.  Rep.  116. 

4.  PACT  THAT  CERTIFICATE  18 
FOUND  IN  TREASURY  grimes  rigrht  to  In- 
ference that  payment  accompanied  certifi- 
cate.— Butte  Co.  VSL  Morsran,  76  C^l.  1,  I, 
18   Pac.  Rep.   115. 

5.  PAYMENT  OF  TREASURER  MUSI 
PRECEDE  all  other  acts. — Butte  Co.  vs- 
Morgan.  76  Cal.  1,  4,  18  Paa  Rep.  116. 


§3762.  TAX-OOLLEOTOB  OHABOED  WITH  DEUNQUENT  TAXES 
AND  PENALTY.  After  settlement  with  the  tax-collector,  as  prescribed  in 
the  preceding  section,  the  auditor  must  charge  the  tax-collector  then  acting 
with  the  amount  of  taxes  due  on  the  delinquent-tax  list,  with  the  penalty  or 
penalties  added  thereto,  and  within  three  days  thereafter  deliver  the  list,  duly 
certified,  to  such  tax-collector. 

Hfatory:     Enacted  March  12,  1872;  amended  March  28,  1895,  Stats,  and 
Amdts.  1895,  p.  326. 


Applied,     cited,     eoastraed,     referred     tOf 

etc.,  in:  People  vs.  Welneke,  122  Cal.  686, 
689,  66  Pac.  Rep.  679  (cited);  Davis  vs. 
Pacific  I.  Co.,  137  Cal.  246,  249,  70  Pac.  Rep. 
16   (construed  with  8  8769  ante) ;  La  Qranere 


H.  O.  !£.  Co.  vs.  Carter.  142  Cal.  660.  664. 
76  Pac.  Rep.  241  (erroneously  cited  for 
8  8672  ante). 

As     to     dellnqBeat-Ilst,     deUvery     ot     to 
auditor,  etc.,  sea  ante  8  8769  and  note. 


§  3763.  AUDITOB'S  STATEMENT  TO  STATE  OONTBOLLEB.  Within 
ten  days  after  the  final  settlement,  the  auditor  must  transmit,  by  mail  or 
express,  a  statement  to  the  controller  of  state,  in  such  form  as  he  requires,  of 
each  kind  of  property  assessed  and  delinquent,  and  the  total  amount  of  delin- 
cpient  taxes.  If  the  auditor  fails  to  transmit  such  statement  in  the  time  pre- 
scribed by  law,  he  shall  forfeit  to  the  state  one  thousand  dollars,  to  be  recov- 
ered in  an  action  brought  by  the  attorney-general  in  the  name  of  the  controller. 

HFstory:     Enacted  March  12,  1872;    amended  April  1,  1897,  Stats,  and 
Amdts.  1897,  p.  432. 

Applied,    etted,     coBstmed,     referred    to,      88    Pac.    Rep.    618    (cited    with    other    see- 
•to..  In:  Haaren  ts.  Hlsrh,  97  Cal.  446,  447,      tlons). 
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§  3764.  PUBLICATION  OF  DEUNQUENT-LIST;  WHEN  HADE,  AMD 
WHAT  TO  CONTAIN.  On  or  before  the  fifth  day  in  June  of  each  year  the 
tax-collector  must  publish  the  delinquent-list,  which  must  contain  the  names 
of  the  persons  and  a  description  of  the  property  delinquent,  and  the  amoimt 
of  ta^es,  penalties,  and  costs  due,  opposite  each  name  and  description,  with  the 
taxes  due  on  personal  property,  the  delinquent  state,  poll,  road,  and  hospital 
tax,  the  taxes  due  each  school,  road,  or  other  lesser  taxation  district,  added 
to  the  taxes  on  real  estate,  where  the  real  estate  is  liable  therefor,  or  the  sev- 
eral taxes  are  due  from  the  same  person.  The  expense  of  the  publication  to  be 
a  charge  against  the  county,  or  city  and  county. 

Hfttory:  Enacted  March  12,  1872;  amended  Janaary  15  and  April  3, 
1876,  Code  Amdts.  1875-6,  pp.  59,  61;  January  22,  1878,  Code  Amdta.  1877-8, 
p.  68;  March  31,  1891,  Stats,  and  Amdta.  1891,  p.  448;  Maitsh  28,  1895, 
Stats,  and  Amdts.  1895,  p.  326. 


1.  Applied,  dted,  construed,  referred  to. 

2.  "Added" — Meaning  of  word. 

8.  Construction    of    section  —  Inharmonloiis 
provisions. 

4.  Same — Publication  of  delinquent-list. 

5.  Contract  awarded  for  printing  delinquent- 

tax  list. 

6.  Description  in  delinquent-list. 

7.  Duty  of  preparing  list  for  publication. 

8.  Enumeration  of  particulars — Eifect  of. 

9.  Object  of  requiring  description  of  prop- 

erty. 

10.  Omission  in  notice  of  names — ^Effect  of. 

11.  Taxpayer — When    coUection    of    tax    en* 

joined. 

1.  APPLIED,  CITBD,  COBTSTRUKD,  RB- 
FBRRBD  TO,  etc.,  in:  Maxwell  vs.  Board 
of  Supervisors,  53  CaL  889,  898  (cited  with 
other  sections);  Maxwell  vs.  Supervisors,  6< 
Cal.  114,  116  (cited);  Times  Pub.  Co.  vs. 
Alameda,  64  Cal.  469,  470,  471,  2  Pac.  Rep. 
246  (construed  with  other  sections);  People 
ex  rel.  Attorney-Oeneral  vs.  Reis,  76  Cal. 
269,  277,  18  Pac.  Rep.  809  (cited  in  connec- 
tion with  9  3808  post);  Journal  Pub.  Co.  vs. 
Whitney,  97  Cal.  283,  284,  82  Pac.  Rep.  287 
(construed  with  9  3766  post);  Haaren  vs. 
Hiffh.  97  Cal.  445,  447.  82  Pac.  Rep.  518 
(cited);  People  vs.  Central  Pac.  R.  Co.,  105 
Cal.  676,  586.  88  Pac.  Rep.  905  (cited); 
Smeltzer  vs.  Miller,  113  Cal.  163,  166.  45  Pac. 
Rep.  264  (cited);  Rollins  vs.  Woodman,  117 
Cal.  516,  518,  49  Pac.  Rep.  466  (construed 
with  other  sections):  California  L.  &  T.  Co. 
vs.  Weis,  118  Cal.  489,  495.  496.  50  Pao.  Rep. 
697  (construed  and  applied);  Bills  vs.  Wit- 
mer,  134  Cal.  249,  256,  66  Pac.  Rep.  801  (con- 
strued and  applied);  Davis  vs.  Pacific  I.  Co., 
137  Cal.  245.  249,  70  Pac.  Rep.  16  (construed 
and  applied);  Santa  Barbara  vs.  Saving  ft 
1m  Soc,  137  Cal.  463,  465.  70  Pac  Rep.  457 
(cited  with  other  sections). 

Afi  to  peaaltTy  forfeltnresy  ote.,  seo  pQ^t 
11  3803.  8886  and  notes. 

A«  to  publication  of  eonreeted  dellnqaent- 
llat,  see  post  S  8888  and  note. 

9.  '  «ADDED,»»  AS  17SBD  IN  THIS  SEC- 
TION, does  not  contemplate  mathematical 
computation.  It  Is  employed  in  sense  of 
subjoined  or  appended. — California  L.   &  T. 


Co.  vs.  Weis,  118  Cah  489,  496,  50  Pac  Repi 
697. 

8.  CONSTRVOnOlf  OF  THIS  SECTIOH 
AND  9  S768  POST— Inkarmoniona  preTtaloBa. 

— Strict  and  literal  interpretation  of  this 
section  and  9  3768  post  would  in  some  cases 
necessitate  final  return  of  lists  by  tax-col- 
lector, before  day  of  sale  arrived,  and 
necessitate  tax-collector's  makiner  false  and 
stultifyinflT  affidavit  that  he  could  not  col- 
lect delinquent  taxes,  and  knew  of  no  prop- 
erty from  which  he  could  collect  them  be- 
fore day  had  arrived  on  which  he  was  to 
sell  designated  lands  for  that  very  par- 
pose.  To  avoid  construction  so  clearly 
agrainst  reason  and  rigrht,  and  to  ^ve  effect 
to  plain  intent  of  legislature,  it  will  be  con- 
cluded either  that  date  fixed  for  tax-col- 
lector's settlement  with  auditor  is  directory 
and  that  settlement  may  be  had  at  some 
reasonable  time  after  sale,  or,  as  is  prob- 
ably the  fact,  that  by  clerical  misprision 
the  word  "June"  was  inserted  for  the  word 
"July,"  which  latter  would  remove  all  diffi- 
culty and  make  clashing  provisions  har- 
monious.— California  L.  &  T.  Co.  va  Weil, 
118  Cal.  489,  497,  50  Pac  Rep.  697. 

Aa  to  conatrvctlOB  where  atatvtea  are 
manifestly  contradictory,  see  County  of 
lAUcaster  vs.  Frey,  128  Pa.  St  593,  18  AtL 
Rep.  478. 

4.  This  section  does  not  require  publica- 
tion of  delinquent-list  to  contain  same  de- 
scription as  In  assessment  or  to  ^ve  amount 
of  assessment. — Davis  vs.  Pacific  L  Ca,  117 
Cal.  246,  260,  70  Pac.  Rep.  16. 

B,  CONTRACT  AUTARDBD  FOR  PRDTT- 
nro  DBLINQUENT-TAX  LIST.— When  con- 
tract has  been  awarded  accordiner  to  law, 
work  required  by  law  to  be  done  in  per- 
formance of  it  is,  in  legral  effect,  done  br 
order  of  board  of  supervisors  who  let  con- 
tract for  It  and  Is  charflro  asralnst  county, 
enforceable  according:  to  terms  of  contract 
— ^Tlmes  Pub.  Co.  vs.  Alameda,  64  CaL  419, 
471,  2  Pac.  Rep.  246. 

e.  DBSCRTPTIOir  IBT  DBIinr<lUBlVT-U9T 
— SnlBclent  compliance  ^nrlth  atatote  wkcs 
It  is  such  as  to  notify  owner  of  land  that 
taxes  are  delinquent  and  that  lot  is  to  be 
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sold  If  not  paid. — Davis  V8.  Pacific  L  Co., 
187  Cal.  245,  260,  70  Pac.  Rep.  16.  See  Rol- 
lins vs.  Woodman,  117  CaL  616,  49  Pac  Rep. 
45S« 

r.  DUTY  OF  PRBPARINO  TAX-LIST 
POR  PUBLICATION  and  of  causinfir  it  to  be 
published  devolves  upon  tax-collector. — 
Klines  Pub.  Co.  vs.  Alameda,  64  Cal.  469,  470, 
2   Pac.  Rep.  246. 

8.  ENUMBRATION  OF  PARTICULARS 
provided  in  section  that  published  list 
"'must  contain  the  names  of  the  persons  and 
<ieacTiption  of  the  property  delinquent  and 
amount  of  taxes  and  costs  due,  opposite 
«acti  name  and  description,"  is  equivalent 
to  declaration  that  none  other  need  be  pub- 
lished.—Davis  vs.  Pacific  L  Co.,  137  Cal.  246, 
249,   70  Pac.  Rep.  16. 

H.  OBJBCT  OF  RBIIUIIUNG  DISSGRIP- 
TION    of  property   in   delinquent-list   is   to 


notify  owner  of  land  that  taxes  thereon  are 
delinquent,  and  that  lot  is  to  be  sold. — 
Davis  vs.  Pacific  L  Co.,  137  Cal.  246,  260,  70 
Pac.  Rep.  16. 

10.  OMISSION  IN  NOTICES  OF  NABIBS 
Of  persons  delinquent  is  fatal. — ^Ellis  vs. 
Witmer,  184  Cal.  249,  266,  66  Pac.  Rep.  301. 
See  Shipman  vs.  Forbes,  97  Cal.  672,  82  Pac. 
Rep.  699;  Simmons  va  McCarthy,  118  Cal. 
622.  60  Pac.  Rep.  761. 

IL  TAXPAYBR  MAT  ENJOIN  COLLEC- 
TION OF  TAX  founded  upon  assessment 
fraudulently  and  corruptly  made  with  in- 
tention of  discriminating^  afirainst  hl'm  and 
for  purpose  of  causinsr  him  to  pay  more 
than  his  share  of  public  taxes. — County  of 
Lios  Anseles  vs.  Ballerino,  99  Cal.  693,  697, 
32  Pac.  Rep.  681,  84  Id.  829.  See  Pacific 
Postal  T.  C.  Co.  vs.  Dal  ton,  119  Cal.  604,  606, 
61  Pac.  Rep.  1072. 


§  3766.    NOTICE  OF  SALE  APPENDED  TO  DEUNQTTENT-LIST.    The 

tax-collector  must  append  and  publish  with  the  delinquent  list  a  notice  that 
unless  the  taxes  delinquent,  together  with  the  costs  and  penalties,  are  paid, 
the  real  property  upon  which  such  taxes  are  a  lien  will  be  sold. 

History:  Enacted  March  12,  1872;  amended  as  above  March  28,  1895, 
Stats,  and  ^mdts.  1895,  p.  826;  on  February  25  at  the  same  session  of  the 
legislature  the  section  was  enacted  substantially  as  above,  substituting  the 
word   "percentage"    for   the   word    "        ^-j— ••    r,x_^_     __^     *     ,.       ^^^^ 

p.  18. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Former  section  construed. 

3.  Matters  to  be  recited  in  tax-deed. 

1.  APPLIESD,  CITBD,  GONSTRUBD,  RB- 
VTERIUSD  TO,  etc.,  In:  Times  Pub.  Co.  vs. 
Alameda,  64  Cal.  469,  470,  2  Pac.  Rep.  246 
<construed  with  9  8764  ante) ;  People  ex  reL 
Attorney-General  vs.  Rels,  76  Cal.  269,  277, 
18  Pac.  Rep.  809  (cited  with  other  sections); 
San  Luis  Obispo  vs.  Pettlt,  87  Cal.  499.  604, 
25  Pac.  Rep.  694  (cited  with  other  sections); 
Haaren  vs.  High,  97  Cal.  445.  447,  82  Pac 
Rep.  618  (cited):  Rollins  vs.  Woodman,  117 
CaL  616.  618,  49  Pac.  Rep.  465  (construed 
with  other  sections);  Hayes  vs.  Ducasse, 
119  Cal.  682,  684,  62  Pac.  Rep.  121  (con- 
strued with  other  sections  and  applied); 
Davis  vs.  Pacific  L  Co.,  137  Cal.  246.  250, 
70  Pac  Rep.  15  (construed  with  8  3766 
post);  Santa  Barbara  vs.  Savlngrs  &  "L.  Soc, 
137  Cal.  463,  464.  70  Pac  Rep.  467  (cited 
with  other  sections). 


penalties,"   Stats,   and   Amdts.    1895, 

1.  FORBfBR  SB(7riOPr  CONSTRUSD. — 
Law  Is  satisfied  where  land  la  offered  for 
sale  for  delinquent  taxes  at  public  auction, 
where  whole  of  land  was,  after  there  was 
no  bid  for  a  portion,  offered  and  found  to 
be  least  quantity  which  any  person  would 
take  and  pay  taxes. — ^Hayes  vs.  Ducasse, 
119  Cal.  682,  684,  62  Pac  Rep.  121.  See 
Hewes  vs.  McLellan,  80  Cal.  393,  22  Pac  Rep. 
287:  Rollins  vs.  Woodman,  117  Cal.  516,  518. 
49  Pac.  Rep.  466.  (The  above  cases  refer 
to  section  as  It  stood  prior  to  chancre  in  the 
law  provldlnflT  for  sale  to  the  state  of  prop- 
erty sold  for  delinquent  taxes.) 

See  post  8  3771  and  note  par.  2. 

3.  MATTBRS  TO  BBS  RfiCITBD  Hf  TAX- 
DEBD. — Tax-deed  is  required  to  recite  mat- 
ters prescribed  in  this  section  and  In  88  8786, 
8786.  and  none  other. — Hayes  vs.  Ducasse, 
119  Cal.  682,  684,  52  Pac  Rep.  121. 

Am  to  tax-deeds,  see  post  88  8785,  3786  and 
notes. 


§  3766.  MANNEE  OF  MAKING  PXTBLICATION.  The  publication  must 
be  made  once  a  week  for  three  successive  weeks,  in  some  newspaper,  or  supple- 
ment thereto,  published  in  the  county,  and  the  board  of  supervisors  must  con- 
tract for  such  publication  with  the  lowest  bidder,  and  after  ten  days'  public 
notice  that  such  will  be  let.  The  bidding  must  be  by  sealed  proposals.  If 
there  is  no  newspaper  published  in  the  county,  then  by  posting  a  copy  of  the 
list  in  three  public  places  in  each  township. 

HFstory:     Enacted  March  12,  1872;   amended  April  1,  1878,  Code  Amdts. 
1877-8,  p.  60;    March  28,  1895,  Stats,  and  Amdts.  1895,  p.  326. 
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L    In  GeneraL 

1.  Applied,  cited,  construed,  referred  to. 
2|3.  Constniction  —  Conntj   gOTemment   aet, 
effect  of. 

n.    Publication — Contracts  for. 

4.  Advertising  for  bids  necessary-  to  valid 

contract. 

5.  Action  of  board  of  supervisors  in  award- 

ing contract — Effect  of. 

6.  Allowance  and  settlement  of  claim. 
7,8.  Amendment     of     section  —  Passage     of 

county  government  act — Effect  of. 
9.  Lowest  bidder — Letting  contract  to. 

10.  Objection  to  contract  for  printing,  where 

made. 

11.  Publication  of  tAx-list. 

12.  Publication  in  supplement  to  newspaper. 
18.  Selection  of  newspaper  by  tax-collecter. 

III.    Practice. 

14.  Complaint   to   obtain  injunction — ^When 

insufficient. 

15.  Finding  of  fact  as  to  publication — When 

bar  to  proceedings. 

16.  Ininnction — ^When  will  not  lie  to  restrain 
'  sale. 

L     IN  GENERAL. 

1.  APPLIBDy  CITBD,  COBTSTRITBD,  RB3- 
FERRED  TO,  etc.,  in:  Maxwell  vs.  Super- 
visors, 58  Cal.  389,  894  (cited  with  other 
sections);  Hall  vs.  Theisen,  61  Cal.  524,  626 
(construed  with  other  sections);  Times  Pub. 
Co.  vs.  Alameda,  64  Cat.  469,  2  Pac.  Rep. 
246  (construed  with  9  3764  ante);  Journal 
Pub.  Co.  vs.  Whitney,  97  Cal.  283,  284,  285, 
32  Pac  Rep.  237  (construed);  Smeltzer  ys. 
Miller.  113  Cal.  163,  165,  166,  167,  168,  46 
Pac.  Hep.  264  (construed  and  applied);  Har- 
ris vs.  Cook,  119  Cal.  464,  455,  61  Pac.  Rep. 
692  (construed  and  applied);  Smeltzer  vs. 
Miller,  125  Cal.  41,  48,  67  Pac.  Rep.  668 
(construed  and  applied);  County  of  Santa 
Cruz  vs.  McPherson.  188  Cal.  282,  283.  65 
Pac.  Rep.  674  (cited);  Van  Harllngren  vs. 
Doyle,  134  Cal.  53,  56.  66  Pac.  Rep.  44,  54 
L.  R.  A.  771    (construed). 

Afi  to  County  Government  Act  (Stat».  1897 
p.  4Sa  anbd.  21  1 25)  belnv  nnconatltntlonal 
tn  so  far  as  It  creates  diattnctlon  between 
eertaln  pabllaheni,  see  Van  Harllngren  vs. 
Doyle,  134  Cal.  63,  60,  66  Pac.  Rep.  44,  54 
L.  R.  A.  771. 

1,  COBTSTRUCTIOir. — This  section  applies 
only  to  delinquent-tax  list. — Smeltzer  vs. 
Miller,  118  Cal.  168,  168,  46  Pac.  Rep.  264. 

S.  ENACTMENT  OF  COUNTY  GOVERN- 
MENT ACT  OF  1881  changed  rule  as  de- 
clared In  this  section,  and  board  of  super- 
visors of  their  own  motion  now  are  to 
llx  price  of  county  advertising*,  including: 
publication  of  delinquent-tax  list  without 
advertising:  for  bids  or  sealed  proposals. 
When  that  duty  is  performed  by  them,  tax- 
collector  must  procure  some  newspaper  to 
do  advertising:,  not  by  any  bid  which  may 
have  been  made,  but  at  price  previously 
fixed  by  board  of  supervisors  in  their  dis- 
cretion.— Journal  Pub.  Co.  vs.  Whitney,  97 
Cal.  888,  285,  32  Pac.  Rep.  287. 


n.     PUBLICATION— CONTRA(n"S   FOR. 

4.  ADVERTISING  FOR  BIDS  NE(XS. 
8ARY    TO    VALID    CONTRACT^— Board    of 

supervisors  has  no  power  to  make  contract 
for  printing:  delinquent-tax  list  where 
board  has  not  first  advertised  for  bids  as 
required  by  statute,  nor  can  board  call  into 
existence,  by  subsequent  ratification,  a  con- 
tract which  it  has  no  power  to  make  in 
first  instance. — Smeltser  vs.  Miller,  113  CaL 
163,  45  Pac  Rep.  264;  Harris  vs.  Cook,  119 
Cal.  454,  61  Pac  Rep.  692. 

DlstiBiral«bed  from  Power  vs.  May,  114 
Cal.  207,  46  Pac  Rep.  6;  Power  vs.  May.  123 
CaL  147,  66  Pac  Rep.  796.  as  to  ratifica- 
tion of  contract  which  board  had  power  to 
make. 

B.  ACTION  OF  BOARD  OF  SUPER- 
VISORS    IN     AWARDING     CONTRACT    for 

printing  delinquent-tax  list,  and  In  subse- 
quently allowing:  claim  therefor,  held  under 
circumstances  disclosed  by  complaint  In 
action,  conclusive  of  matter,  and  that  court 
could  not  say  that  money  was  paid  witboat 
authority  of  law,  as  order  of  board  duly 
made  constituted  such  authority. — County 
of  Santa  Cruz  vs.  McPherson,  183  CaL  2S2, 
284,  65  Pac.  Rep.  674. 

«.  ALLOIVANCB  AND  SEmXEMElfT 
OF  CLAIM  by  board  of  supervisors  is  ad- 
judication by  tribunal  having:  Jurisdiction 
of  matter  that  services  have  been  rendered 
and  of  correctness  of  their  value,  and  is 
conclusive. — County  of  Santa  Crus  vs.  Mc- 
Pherson, 133  Cal.  282,  284,  65  Pac.  Rep.  574. 
See  Colusa  Co.  vs.  De  Jarnet,  55  Cal.  373; 
McFarland  vs.  Cowen.  98  Cal.  329,  83  Twc 
Rep.  113;  McConoug:hey  vs.  Jackson,  101 
Cal.  265,  40  Am.  St.  Rep.  63,  35  Pac.  Rep. 
868;  McBride  vs.  Newlin,  129  CaL  36,  €1 
Pac  Rep.  677. 

7.  AMBNDMENT  AND  RB-RNACTHEIIT 
OF  Ti..I8  SBCriON  of  March  28.  1896  (SUta. 
1896  p.  326),  repealed  so  much  of  County 
Government  Act  as  was  inconsistent  there- 
with; besides,  amendment  makes  It  more 
specific  to  intent  that  "the  board  of  super- 
visors must  contract  for  such  publication 
of  delinquent-tax  list." — Smeltzer  va  Mil- 
ler, 113  Cal.   163,   45   Pac.   Rep.   264. 

8.  COUNTY  GOVBRNMBNT  ACT  OPER- 
ATES   TO    RBPRAL    THIS    SRCTIOIV  as  to 

mode  of  procuring:  publication  and  advertis- 
Ing  of  delinquent-tax  list  —  Journal  "Pub. 
Co.  vs.  Whitney,  97  Cal.  283.  285,  32  Pac 
Rep.  237.  See  Ex  parte  Benjamin,  65  CaL 
810,  4  Pac  Rep.  28;  Smeltzer  vs.  Miller,  IIS 
Cal.  163,  167,  45  Pac  Rep.  264;  Mendocino 
Co.  vs.  Bank  of  Mendocino,  86  CaL  255.  24 
Pac  Rep.  1002. 

•.     LO'WEST    BIDDER — ^l^ettlav    eeatrart 

to. — Tax-collector  cannot  provide  for  pub- 
lication of  delinquent-tax  list  unless  It  lias 
been  let  to  lowest  bidder  by  sealed  pro- 
posals after  ten  days'  public  notice:  and 
he  has  no  authority  to  let  such  contract 
because  publication  was  part  of  countr 
print iner,  for  which  boards  of  supervisors. 
In  their  respective  counties,  were  authorized 
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to  contract.— Times  Pub.   Co.  vs.   Alameda, 
64  Cal.   469,  2  Pac.  Rep.  246. 

10.  OBJBOnON  TO  CONTRACT  FOR 
PRINTING — 'IVhere  made.— Objection  that 
claim  for  printing  was  excessive  by  reason 
of  fraudulent  conspiracy,  or  for  any  other 
reason,  should  be  made  before  board  of 
supervisors,  and  where  board  has  taken 
due  action  In  matter,  all  defenses  that  miffht 
have  been  made  to  claim  before  them  are 
precluded. — County  of  Santa  Cruz  va  Mc- 
pherson, 133  Cal.  282,  285,  66  Pac.  Rep.  674. 

11.  PUBLICATION  OF  TAX  -  LIST. — 
LeiTlMlatlve  intent  Is  to  grive  power  of  con- 
tracting for  county  printing  to  boards  of 
supervisors  of  respective  counties,  and  not 
to  county  or  township  officer,  and  as  pub- 
lication of  delinquent-tax  list  of  county  is 
part  of  county  printing:  required  to  be  pub- 
lished by  tax-collector  of  county,  board  of 
supervisors  has  authority  to  provide  for 
publication  of  delinquent-tax  list  of  county, 
and  to  contract  for  its  prlntlngr  and  pub- 
lication. This  section  and  if  4046,  4047  post 
are,  in  this  respect,  in  pari  materia  and 
should  be  read  togrether  in  order  to  arrive 
at  intention  of  legrlslature  upon  subject  to 
which  they  relate. — ^Times  Pub.  Co.  va  Ala- 
meda, 64  Cal.   469.  471,  2  Pac.  Rep.  246. 

1*.  PUBLICATION  IN  SUPPLEMENT 
TO  NHTWSPAPER.  —  Where  delinquent-list 
was  published  In  supplement  to  newspaper 
and  it  was  proven  that  supplement  was  not 
circulated  coextensively  with  newspaper 
but  was  delivered  to  subscribers  and  others 
within  city  and  county,  and  not  to  those 
without  city  and  county,  held  that  publica- 
tion did  not  conform  to  statute,  and  there- 
fore waa  insufficient  as  notice  of  time  of 
sale.— Tully  vs.  Bauer,  62  Cat  487,  489. 


IS.  TAX-COLLECTOR  MAT  SELECT 
ABTir  PAPER  IN  COUNTY,  without  refer- 
ence to  bid  and  advertisement  for  sealed 
proposals,  and  procure  any  advertisement 
of  delinquent-tax  list  to  be  done,  provided 
ft  is  done  at  price  fixed  by  board  of  super- 
visors; and  he  cannot  be  compelled  to  pub- 
lish delinquent-tax  list  in  any  other  way. 
—Journal  Pub.  Co.  vs.  Whitney,  97  CaL  283, 
285,  82  Pac  Rep.  287. 

IIL     PRACTICE. 

14.  COMPLAINT  IN  PROCEEDING  TO 
OBTAIN  INJUNCTION  restraining:  defend- 
ants from  selling:  certain  real  property  un- 
der execution,  where  plaintlflt  claims  under 
tax-deed,  is  insufficient  where  there  is  no 
allegratlon  that  either  of  steps  referred  to 
in  this  section  or  in  Si  3767,  8768  post  had 
been  taken. — ^Hall  vs.  Theisen,  61  Cal.  624, 
626. 

15.  FINDING  OF  FACT  that  board  of 
supervisors  did  not  contract  for  publication 
of  delinquent-list  with  lowest  bidder,  or 
after  notice  g:iven,  and  did  not  receive  any 
sealed  proposals  from  any  newspaper  for 
publishing:  delinquent-list,  forms  an  abso- 
lute bar  to  recovery  upon  proceedingrs  di- 
recting: that  peremptory  writ  of  mandate 
issue  to  auditor,  requiring:  him  to  draw  war- 
rant for  publication  of  delinquent-list  at 
request  of  tax-collector. — ^Harris  vs.  Cook, 
119  Cal.  454,  466,  61  Pac.  Rep.  692.  See 
Smeltzer  va  Miller,  118  Cal.  163.  46  Pac. 
Rep.  264. 

19.  INJUNCTION  will  not  lie  to  restrain 
sale  of  property.  plaintlflTs  claiming:  under 
tax-sale  and  deed — where  complaint  fails  to 
show  that  any  of  steps  referred  to  in  this 

and  succeeding:  sections  have  been  taken. 

Hall  vs.  Theisen,  61  Cal.  624,  626. 


§  3767.  TIHE  AND  PLACE  OF  SALE  TO  BE  DESIGNATED  IN  PXTBLI. 
CATION.  The  publication  mnst  designate  the  day  and  hour  when  the  prop- 
erty will,  by  operation  of  law,  be  sold  to  the  state,  which  sale  must  not  be  less 
than  twenty-one  nor  more  than  twenty-eight  days  from  the  time  of  the  first 
publication,  and  the  place  shall  be  in  the  tax-collector's  office. 

Hietory:     Enacted  March  12,  1872;   amended  March  28,  1895,  Stats,  and 
Amdts.  1895,  p.  826. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Tune  and  place,  notice  of  required. 

1.  APPLIBD,  CITBDy  CONSTRinSD,  RB- 
FERRBD  TO,  etc.,  In:  Hall  ya  Theiaen,  61 
Cal.  624,  626  (construed  with  other  sec- 
tions); County  ot  Santa  Barbara  rn,  Sar- 
InKs  A  L.  Soc,  137  CaL  463.  464,  70  Pac.  Rep. 
467  (cited  with  other  sections). 


As  to  ohangre  In  law  at  eesalon  of  1e^«- 
latnre  In  180S,  proTldlnir  for  sale  of  prop- 
erty for  delinquent  taxes  to  tl|e  state,  see 

post  f  3771  and  note  par.  2. 

As  to  sale  of  property  for  deltnqnent 
taxes,  see  post  9  3771  and  note. 

8.  TIMCS  AND  PLACB  of  sale  must  be 
deslernated  In  publication  of  notice. — Tully 
ya  Bauer,  62  CaL  487,  488. 


§  3768.    SALE,  WHEN  AND  WHERE  TO  TAKE  PLAGE  (repealed). 

Hfetory:  Enacted  March  12,  1872;  amended  March  16,  1876,  Code 
Amdts.  1875-6,  p.  62;  March  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  157; 
repealed  March  28,  1895,  Btats.  and  Amdts.  1895,  p.  827. 

Applied,  elted,  eonstmed,  referred  to,  ete.,      strued   with  other  sections);   Carpenter  vn. 
In:  Hall  ts.  Theisen.  61  Cal.  624,  626  (con-      Shinnero.    108    Cal.    269.    264,    41    Pac.    Rep. 

Pol.  C— 61 
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478    (construed   and   applied);   California  Ik      to  eontradlctoir  pvoTfaloaa,  lee  ante  S37$4 
&  T.  Co.  vs.  Wel8,  118  Cal.  489,  496,  60  Pac.      and  note  par.  8. 


Rep.  697  (construed  with  f  C764  ante);  Ellis  As   to   ehanse   In   the   law  mt  seuioB  of 

vs.  Witmer,   184  Cal.   849,  256,  66  Pac.  Rep.  le^lslataro   In    1889,    proTldlnir  for  sale  of 

301   (cited).  property  for  delteqnent  taxes  te  the  state* 

Aa    to    constmctton    of   this    soetlon    and  see  post  S  3771  and  note  par.  1 
1 8784  ante  and  S  8800  poaty  with  reference 

§  3769.  COPY  OF  PX7BLI0ATI0N  OF  NOTICE  TO  BE  FILED  WIFE 
OOUNTY  EEOOBDEB.  The  collector,  as  soon  as  he  has  made  the  publication 
required  by  sections  three  thousand  seven  hundred  and  sixty-four,  three  thou- 
sand seven  hundred  and  sixty-five,  three  thousand  seven  hundred  and  sixty- 
six,  and  three  thousand  seven  hundred  and  sixty-seven,  must  file  with  the 
county  recorder  and  county  clerk  respectively,  a  copy  of  the  publication,  with 
an  afiidavit  attached  thereto  that  it  is  a  true  copy  of  the  same ;  that  the  pub- 
lication was  made  in  a  newspaper  or  supplement  thereto,  stating  its  name  and 
place  of  publication,  and  the  date  of  each  appearance ;  and  in  case  there  was 
no  newspaper  published  in  his  county,  that  notices  were  put  up  in  three  public 
places  in  each  of  the  townships,  designating  the  township  and  places  therein, 
which  affidavit  is  primary  evidence  of  all  the  facts  stated  therein. 

History:     Enacted   March   12,   1872. 

1.  Applied,  cited,  construed,  referred  to.  or    destruction,    after    their    function  had 

2.  Auditor's  inability  to  produce  copy  of  liBt      ceased,    deprive    purchaser    of    rights   ac- 

— ElBfect  of.  quired  by  him. — ^Davls  vs.  Pacific  L  Co.,  IJT 

3.  Copies  of  delinquent-list — Effect  of  in  eri-      Cal.  246,  249,  70  Pac.  Rep.  15. 

dence.  s.    copibs  of  delink vknt-list,  dniy 

4.  Deed  conclusive  proof  of  publication.  verified    and    filed,    when    put   In   evidence, 
1.     Applied,  cited,  construed,  referred  to,      must.  In  absence  of  any  direct  evidence  to 

etc.  In:    Haaren  vs.  HIgrh,  97  Cal.  44B,  447,  contrary,  be  held  to  establish  existence  of 

32   Pac.   Rep.   518   (cited);  Davis  vs.   Pacific  orlgrlnals. — ^Davls  va  Pacific  L  Co..  137  CtL 

I.    Co.,    187    Cal.    245,    249,    70   Pac    Rep.    IB  245,  249,  70  Pac  Rep.  16. 

(construed   and  applied).  4.     DCBD    IS    CONGI^USIVB   that  proper 

a.     AUDITOR'S      INABILITT     TO     PRO-  Proof   of  publication   of  notice   required  by 

DVCB   COPIES    OF   DBSLINQUENT-LIST   at  1^^^   ^*»   made, — Haaren   va    Hlgrh,  97  dl 

trial  is  not  equivalent  to  evidence  that  they  *^5,  447,   82  Pac  Rep.  518.     See  Rollins  ra. 

had  never  been  made,  nor  would  their  loss  Wright,  98  CaL  395,  29  Pac  Rep.  68. 

§  3769a.  LAND  SOLD  FOB  TAXES  ENOTTMBEBBD  BY  TBUST  DEED 
OB  MOBTGAQE.  Whenever  land  to  be  sold  for  taxes  is  encumbered  by  trust 
deed  or  mortgage  and  the  taxes  for  which  the  land  is  to  be  sold  is  for  the  value 
over  and  above  the  encumbrance,  as  the  said  encumbrance  is  shown  by  and 
upon  the  assessment-roll  in  the  tax-collector's  office,  the  tax-collector  shall  at 
least  ten  days  before  the  date  of  sale  mail  a  copy  of  the  publication  required 
in  sections  three  thousand  seven  hundred  and  sixty-four  and  three  thoiisand 
seven  hundred  and  sixty-five,  three  thousand  seven  hundred  and  sixty-six  and 
three  thousand  seven  hundred  and  sixty-seven  of  this  code  to  the  mortgagee 
named  in  any  such  mortgage  and  the  trustees  named  in  any  such  trust- 
deed. 

[When  address  unknown — Copy  of  notice  and  affidavit  filed  with  recorder.] 
When  the  addresses  of  the  mortgagee  named  in  any  mortgage  and  the  trustees 
named  in  any  trust  deed  are  unknown  to  the  tax-collector,  he  shall  mail  said 
notices  in  said  names  to  the  county  seat  of  the  said  county.  The  tax-collector 
shall  file  a  copy  of  said  notice  with  an  affidavit  of  time  and  place  of  mailing 
same  with  the  county  recorder  and  county  clerk  respectively. 

History:     Enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  p.  550. 
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§  3770.  COLLECTOR  TO  COLLECT  ADDITIONAL  SUM  TO  DEFRAY 
COSTS.  SUM,  HOW  COLLECTED.  The  tax-collector  must  collect,  in  addi- 
tion to  the  taxes  due  on  the  delinquent-list,  together  with  the  penalties  for 
delinquency,  fifty  cents  on  each  lot,  piece,  or  tract  of  land  separately  assessed, 
and  on  each  assessment  of  personal  property,  which  shall  be  paid  to  the  county 
and  be  placed  to  the  credit  of  the  salary  fund. 

Hfetory:     Enacted  March  12,  1872;   amended  March  28,  1895,  Stats,  and 
Amdts.  1895,  p.  327. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Action — Right  of  county  to  maintain. 

3.  Action,  character  of. 

4.  Interest  on  amount  of  tax  not  aUowed. 
5,  6.  Penalty  for  delinquency — ^Beaaon  for  ex- 
acting. 

7.  Bepeal  of  section. 

8.  Sale  for  excess,  when  void. 

APPLIBD,  CITBD,   COBrSTRUBD,  RB3- 


1. 

vnSRRSa)  TO,  etc.,  in:  Treadwell  vs.  Pat- 
terson, 51  Cal.  687,  688  (construed);  County 
of  Oranere  vs.  Harris,  97  Cal.  600,  601,  608, 
SS  Pac.  Hep.  594  (construed  with  9  211  of 
County  Government  Act  as  amended  in 
1887);  County  of  Los  Anflreles  vs.  Ballerlno, 
99  Cal.  593,  595,  596,  88  Pac.  Rep.  681,  84  Id. 
829  (construed  and  applied);  Collier  vs. 
Shaffer,  137  Cal.  819,  820,  822.  70  Pac  Rep. 
177  (construed  with  8  8817  post). 

A«  to  Interest  not  allo^rable  on  eosts  pro- 
vided br  this  sectlony  see  ante  |  8756  and 
note  par.  8. 

A«  to  chaniro  In  tbe  law  at  seaston  of 
Iccljilatnre  In  1886,  providlngT  for  sale  of 
pTopertj  for  dellnqnent  taxes  to  tbe  state, 
see  post  9  3771  and  note  par.  2. 

9.  ACTION — Rlffbt  of  conntr  to  main- 
tain. — ^^ci  of  April  28,  1880  (Stats.  1880 
p.  136),  authorizes  county  to  bring:  and 
maintain  action  to  recover  delinquent-tax 
levied  for  county  purposes  upon  real  prop- 
erty and  improvements  owned  by  taxpayer 
in  county,  with  Ave  per  cent  upon  amount 
of  tax  for  delinquencies  and  two  per  cent 
per  month  interest  thereon  and  for  decree 
of  sale. — County  of  Los  Angreles  vs.  Bal- 
lerino.  99  Cal.  698,  696,  82  Pac.  Rep.  581.  84 
Id.  829.  See  San  Luis  Obispo  Co.  vs.  White, 
91  Cal.  432,  24  Pac.  Rep.  862,  27  Id.  756. 

8.  ACTION  19  ONB  T^HICH  ARISES 
UPON  LIABILITY  CRBATBD  BY  STATUTE 

other  than  penalty  or  forfeiture  within 
meaniner  of  i  888  Code  of  Civil  Procedure. — 
County  of  Los  Angreles  vs.  Ballerlno,  99  Cat 
593.  603.  32  Pac.  Rep.  581,  34  Id.  829.  See 
San  Francisco  vs.  Lunlngr,  78  Cal.  610, 
15  Pac.  Rep.  811:  Lewis  vs.  Rothchlld,  92 
Cal.  625.  28  Pac.  Rep.  806;  State  vs.  Yellow 
Jacket  S.  M.  Co.,  14  Nev.  220,  226;  San 
Francisco  vs.   Jones,   20   Fed.   Rep.    1S8. 

4.  INTEREST  ON  AMOUNT  OF  TAXES 
NOT  ALLOWED. — Judgrment  In  action  to  re- 
cover state  and  county  taxes  allegred  to  be 
due  for  fiscal   year  of   1881-1882.   with  five 


per  cent  penalty,  and  interest  at  rate  of 
two  per  cent  per  month  from  December  20, 
1881,  is,  so  far  as  same  allows  interest  on 
amount  of  taxes,  erroneous. — Lake  Co.  vs. 
Sulphur  Bank  Q.  M.  Co.,  68  Cal.  14.  16,  t 
Pac.  Rep.   693. 

5.  PENALTY  FOR  DELINaVENCY.^ 
Five  per  cent  upon  amount  of  delinquent- 
tax,  which,  under  this  section,  as  it  former- 
ly read,  tax-collector  is  directed  to  collect 
in  addition  to  delinquent  tax,  Is  not  such 
penalty  or  forfeiture  as  is  excepted  from 
operation  of  S  888  Code  of  Civil  Procedure, 
or  as  falls  within  provisions  of  subdivision 
of  S  840  of  Code  of  Civil  Procedure,  requir- 
inflT  an  action  upon  a  statute  for  penalty  or 
forfeiture,  when  action  is  griven  to  an  indi- 
vidual, or  to  an  individual  and  state,  to  be 
brouffht  within  one  year  after  cause  of  ac- 
tion accrued. — County  of  Los  Angreles  vs. 
Ballerlno,  99  Cal.  593,  595,  82  Pac.  Rep.  581, 
84  Id.  829. 

d.  Penalty  for  non-payment  of  taxes  is 
required  not  only  as  punishment  to  delin- 
quent, but  also  as  compensation  to  state 
and  county  for  delay  of  payment  and  con- 
sequent derangrement  of  their  finances.-^ 
County  of  Orangre  vs.  Harris,  97  Cal.  600, 
603,  32  Pac.  Rep.  694. 

7.  REPEAL  OF  SECTION. — County  Gov- 
ernment Act  (Stats.  1883  p.  361  {  164),  pro- 
vidingr  that  salaries  and  fees  provided  for 
in  this  act  shall  be  in  full  compensation  for 
all  services  of  every  kind  and  description 
rendered  by  officers  therein  named,  their 
deputies,  assistants,  and  that  all  deputies 
employed  shall  be  paid  by  their  principals 
out  of  salaries  hereinbefore  provided,  did 
not  contain  objectionable  provisions  found 
in  amendment  of  1887,  and  being:  a  valid  en- 
actment, operated  to  repeal  provisions  of 
this  section. — County  of  Orange  vs.  Harris, 
97  Cal.  600,  603,  82  Pac.  Rep.  694. 

&  SALE  FOR  EXCESS,  -WUKJi  TOID.— 
Sale  for  anything:  more  than  Is  lawfully 
chargreable  is  sale  without  jurisdiction,  and 
therefore  void;  and  if  excess  be  as  much  as 
smallest  fractional  coin  authorized  by  law, 
sale  is  void. — Treadwell  vs.  Patterson,  51 
Cal.  687,  638.  See  Glidden  vs.  Chase,  35  Me. 
139:  Grosvenor  vs.  Cheney,  48  Me.  368;  Boy- 
den  vs.  Moore.  5  Mass.  865;  Pickett  vs. 
Breckenrldg:e,  89  Mass.  (22  Pick.)  297,  88 
Am.  Dec.  745;  Chenery  vs.  Stevens,  97  Mass. 
77. 


§  3771.    DEUNQUENT  PBOPEETT  SOLD  TO  STATE  BT  OPEBATION 
OP  LA.W,  ETC.    On  the  day  and  hour  fixed  for  the  sale,  all  the  property  delin- 
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quent,  upon  which  the  taxes  of  all  kinds,  penalties,  and  costs  have  not  been 
paid,  shall,  by  operation  of  law  and  the  declaration  of  the  tax-collector,  be 
sold  to  the  state,  and  said  tax-collector  shall  make  an  entry,  ''Sold  to  the 
state,''  on  the  delinquent-assessment  list,  opposite  the  tax,  and  he  shall  be 
credited  with  the  amonnt  thereof  in  his  settlement,  made  pursuant  to  sections 
three  thousand  seven  hundred  and  ninety-seven,  three  thousand  seven  hun- 
dred and  ninety-eight,  and  three  thousand  seven  hundred  and  ninetj-nine; 
provided,  that  on  the  day  of  sale  the  owner  or  person  in  possession  of  any 
property  offered  for  sale  for  taxes  due  thereon,  may  pay  the  taxes,  penalties, 
and  costs  due ; 

[State  may  bring  suit^  when.]  And  provided  further,  that  when  the  original 
tax  amounts  to  the  sum  of  three  hundred  dollars  or  more  upon  any  piece  of 
property  or  assessment  delinquent,  the  state  may  bring  suit  against  the  owner 
of  said  property  for  the  collection  of  said  tax  or  taxes,  penalties,  and  costs,  as 
provided  in  section  three  thousand  eight  hundred  and  ninety-nine. 

Hfetory:     Enacted  March  12,  1872;   amended  March  28,  1895,  8ta^  and 
Amdts.  1895,  p.  827. 

L    In  General. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Editor's  note  as  to  change  in  the  law. 

II.  Purchasers  at  Tax-Bale — ^Former  Section. 

3.  Owner  as  purchaser  at  tax-sale — Title  la 

not  strengthened,  when. 

4.  Sale    of    land    for    delinquency    under 

street  improvement  act — Law  at  date 
of  act  governs. 

5.  Tax-collector's  power  to  sell  and  con- 

vey— Prerequisites. 

III.  Pleading  and  Practice. 

6,  7.  Action  for  taxes  by  city  attorney  under 
ordinance — Rejected  portions  of  ordi- 
nance. 
8-10.  Injunction  —  Insufficient  averment  to 
show  irreparable  injury — General  rule. 
11.  Same — Remote  probabilities  as  to  mul- 
tiplicity of  suits  not  sufficient. 

I.     IN  GENERAL. 

1.  APPMKD,  CITED,  CONSTRUED,  RE- 
FERRED TOy  etc.»  In:  Cadwalader  vs.  Nash, 
73  Cal.  43.  61.  14  Pac.  Rep.  385  (cited);  Ra- 
mlsh  vs.  Hartwell,  126  Cal.  443.  446.  446.  68 
Pac.  Rep.  920  (construed  and  applied); 
County  of  Santa  Barbara  vs.  Savingrs  &  L. 
See,  137  Cal.  463.  464,  70  Pac  Rep.  457 
(cited  vjrlth   other  sections). 

As  to  Injunction,  gren^rallyy  see  KERR'S 
CYC.  CODE  CIV.  PROC.  |  626  and  note. 

A«  to  Injunction  to  rentraln  utile  of  prop- 
erty for  llleflral  taxes,  see  notes  69  Am.  Dec. 
198-205;  23  Am.  Rep.  622;  49  Am.  Rep.  287; 
63  Am.  Rep.  110. 

JLm  to  Injunction,  when  smnted  to  prevent 
taz-snle,  see  note  66  Am.  Dec  365,  69  Am. 
Dec.  201. 

As  to  sale  by  tax-collector  of  property 
purchased  by  state,  see  post  99  8897,  3898 
and  notes. 

a.  EDITOR'S  NOTE  AS  TO  CHANGE  IN 
IjAW. — Prior  to  act  approved  March  28, 
1895  (Stats.  1896  p.  308-327).  sales  for  delin- 
quent taxes  were  provided  to  be  made  by 


tax-collector,  after  publication  and  notice, 
to  any  person  bidding  at  such  sale,  and  vho 
would  take  least  quantity  of  land.  or.  In 
case  an  undivided  interest  was  assessed. 
then  smallest  portion  of  interest,  and  par 
taxes  and  costs  due.  includinsr  fifty  cents 
to  collector  for  duplicate  certificate  of  sale; 
or  in  case  where  there  was  no  purchaser  In 
flTood  faith  for  same,  then  property  offered 
for  sale  should  be  struck  off  to  people  of 
state  as  purchaser.  In  1896,  legislature 
abolished  system  of  selling  property  for 
delinquent  taxes  to  private  bidders  and 
amended  various  sections  providing  for  sale 
of  property  sold  for  delinquent  taxes,  so 
as  to  conform  to  policy  of  sellingr  to  state 
alone.  The  decisions,  therefore,  in  the  notes 
to  the  sections  in  this  code  relating  to  sale 
of  property  to  private  bidders  must  be  read 
in  ligrht  of  law  as  it  existed  at  time  of  mak- 
ing of  such  sales. — See  history  of  if376T, 
3768,  3770.  3772-3779,  and  as  to  changes 
resultinfiT  with  reference  to  redemption  of 
property  by  reason  of  sale  only  to  state, 
see  fi  3780-3786,  and  as  to  tax-deed,  see 
if  3787.   8788. 

11.     PURCHASERS     AT     TAX-SALE— FOR- 
MER SECTION. 
a.     OIVNER    AS    PURCHASER   AT  TAX- 
SALES —  Title     not     atrenartkeaed,    wfcea-— 

Owner  of  lands,  whose  duty  it  was  to  pay 
taxes,  cannot,  by  ne^lectinsr  to  pay  them 
and  permlttlnar  land  to  be  sold  In  conse- 
quence of  such  negrlect,  add  to  or  strength- 
en his  title  by  purchasing  2t  tax-sale  him- 
aelf,  or  by  subsequently  buying^  tax-title 
from  strangrer  who  purchased  at  tax-sale. 
— Gates  TS.  Lindley,  104  Cal.  461.  464,  $« 
Pac.  Rep.  811;  Beattie  vs.  Crewdson,  IM 
Cal.   677,  682.   67  Pac.   Rep.   463. 

4.  SALB  OF  LAND  FOR  DBLnfQITElVCr 
In  payment  of  bonds  Issued  to  defray  costs 
of  street  improvement,  under  act  of  Feb- 
ruary 27,  1898,  is  to  be  made  according  to 
provisions  of  law  for  collection  and  enforce- 


Tit.  IX,  eh.  Til.] 
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prevent  multiplicity  of  suits. — Savlngrs  St  Ii. 
Soc  vs.  Austin,  46  Cal.  416,  4ie,  489,  490. 

a  INJUNCTION  WILL  NOT  lilB  TO  RB- 
STRAIN  TAX-COIiLBCTOR  from  collecting 
state  and  county  taxes  assessed  upon  prop- 
erty, except  where  injury  is  irreparable, 
and  such  injury  is  not  shown  where  tax  is 
not  cloud  upon  title  and  it  does  not  appear 
that  tax-collector  would  be  able  to  re- 
spond in  damaeres,  even  thougrh  tax  be  11- 
lesal  or  conduct  of  officer  unauthorized.-^ 
Ritter  vs.  Patch,  12  Cal.  298,  299. 

10.  Injunction  will  not  lie  to  restrain 
tax-collector  from  collecting:  tax  or  makinsr 
sale  of  property  of  delinquent,  thougrh 
taxes  be  illefiral,  except  where  it  may  be 
necessary  to  protect  rierhts  of  citizen  whose 
property  Is  taxed,  and  he  has  no  adequate 
remedy  by  ordinary  processes  of  law.  It 
must  appear  that  enforcement  of  tax  would 
lead  to  multiplicity  of  suits  or  produce  ir- 
reparable injury,  or,  where  property  is  real 
estate,  throw  a  cloud  on  title  of  complain- 
ant before  aid  of  court  of  equity  can  be 
invoked. — Savlngrs  &  L.  Boo.  vs.  Austin,  46 
Cal.  415,  489.  See  De  Witt  vs.  Hays,  2  Cal. 
463,  66  Am.  Dec.  352;  Robinson  vs.  Gaar,  6 
Cal.  273,  275;  Palmer  vs.  Bolin?,  8  Cal.  384, 
888;  Hardenburgrh  vs.  Kidd,  10  Cal.  402; 
Fremont  vs.  Early,  11  Cal.  361;  Fremont  vs. 
Bolingr.  11  Cal.  380,  387;  Cowell  vs.  Doub, 
12  Cal.  273;  Ritter  vs.  Patch,  12  Cal.  298; 
Berri  vs.  Patch,  12  Cal.  299,  300;  Trinity  Co. 
vs.  McCammon,  26  Cal.  117,  120;  Bucknall 
vs.  Story,  86  Cal.  67,  78;  Hougrhton  vs.  Aus- 
tin, 47  Cal.  646;  Lent  vs.  TiUson,  72  Cal.  404, 
436.  14  Pac.  Rep.  71;  Dows  vs.  Chicago,  78 
U.  a  (11  Wall.)  108,  110,  bk.  20  U  ed.  65; 
Huntingrton  vs.  Central  Pac.  R.  Co..  2  Sawy. 
C.  a  503,  12  Fed.  Cas.  974. 

11.  Remote  probabilities  that  collection 
of  tax  or  tax-sale  will  result  in  multiplicity 
of  suits  is  not  sufficient  to  Justify  court's 
interposing:  by  injunction  to  arrest  collec- 
tion of  public  revenue. — Savings  ft  L.  Soc. 
vs.  Austin,  46  Cal.  416.  416,  490. 


§3772.  TAX-OOLLECTOE  MUST  BEPOET  SALES  IN  DETAIL  TO 
OONTBOLLEB.  Immediately  upon  completion  of  the  sale  provided  for  in 
the  preceding  section,  the  tax-collector  must,  by  mail  or  express,  transmit  to 
the  controller  a  statement  or  report,  in  such  form  as  the  controller  may  desire, 
showing  in  detail  each  sale  wherein  the  state  became  such  purchaser. 

Hietory:     Enacted  March  12,  1872;   amended  March  28,  1895,  Stats,  and 
Amdts.  1895,  p.  327. 


ment   of  taxes  at  date  of  act. — ^Ramish  vs. 
Haxtwell.  126  CaL  443»  448,  68  Pac  Rep.  920. 

a.  TAX-COLLECTOR'S  POWER  TO  SELL 
AMD  COlfVBT — ^Prerequisites. — ^Tax-collect- 
or has  mere  naked  power  to  sell  estate  for 
non-payment  of  taxes  thereon  and  to  con- 
▼ey  title  thereto  to  purchaser;  but  in  such 
caBO  law  requires  that  all  prerequisites  to 
exercise  of  that  power  must  precede  such 
sale  and  transfer. — Qrimm  vs.  O'Connell,  64 
CaL    622.  525. 

III.     PLEADING    AND    PRACTICE. 

6.  ACTION  FOR  TAXES  BY  CITY  AT- 
TORNEY UNDER  ORDINANCE. — Ordinance 
of  city,  providingr,  in  certain  cases,  for  col- 
lection of  tax  by  city  attorney  by  suit  in 
name  of  city,  and  therefore  in  conflict  with 
statute  providinflT  for  collection  of  delin- 
quent taxes  by  tax-collector  by  sale  of 
property,  is  not  for  that  reeuson  wholly  void 
where  portion  of  ordinance,  which  is  in- 
valid, is  distinctly  separable  from  remain- 
der.— San  Luis  Obispo  vs.  Pettit,  87  Cal.  499, 
504.  25  Pac  Rep.  694. 

7«  Provision  In  ordinance  for  eolleetion 
of  delinquent  taxes  througrh  suit  by  city 
attorney,  distinctly  separable  from  other 
parts  of  ordinance,  may  be  rejected  in  pro- 
ceediniTS  brought  to  recover  delinquent 
taxes. — San  Luis  Obispo  va  Pettit,  87  CaL 
499,  604,  25  Pac.  Hep.  694. 

8.  INJUNCTION  —  InsnAcient  nverment 
to  ekow  irreparable  Injury. — ^Averment  of 
Irreparable  injury  is  not  sufficient  in  com- 
plaint which  allegres  that  if  defendant  is 
permitted  to  sell,  "it  will  cause  plaintiflT  to 
have  diverse  litigrations  and  suits  aerainst 
various  purchasers  at  such  sale,  which  will 
be  attended  with  grreat  expense,  harass- 
ment, and  delay  to  remove  cloud  thereby 
cast  upon  said  real  estate,  and  will  prevent 
plaintiff  from  selling-  said  real  estate  or 
any  part  thereof  at  the  cash  value";  as  such 
averment  falls  to  aver  or  show  irreparable 
injury,  or  that  any  cloud  has  been  imposed 
upon  plaintiff's  title,  or  that  injunction  will 


Applied,  cited,  construed,  referred  to,  etc.. 
In:  Haaren  vs.  High,  97  Cal.  446,  447,  32 
Pac.  Rep.  518  (cited  with  other  sections): 
County  of  Santa  Barbara  va  Savings  A  L. 
Soc.,  137  Cal.  463,  466,  70  Pac.  Rep.  467 
(cited  with  other  sections). 

Am    to   clianflre   in  the   law  at   session   of 


lesislatnro   in    1896,   provldlnar    for   sale    of 
property  for  delinquent  taxes  to  tke  state, 

see  ante  S  8771  and  note  par.  2. 

As  to  parckase  of  property  at  sale  made 
by  tax  collector,  see  ante  |  8771,  note  pars. 
8-6. 


§  3773.    SALE  OP  PEOPEETY  (repealed). 

History:     Enacted   March   12,   1872;     amended   Mareli   24,    1874,   Code 
Amdts.  1873-4,  pp.  148-149;    March  9,  1893,  Stats,  and  Amdts.  1893,  p.  99; 
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repealed  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  327.  On  February  25, 
1895,  at  the  same  session  of  the  legislature,  the  section  was  amended  to 
read  as  follows:  "On  the  day  of  sale  the  owner  or  person  in  possession  of 
any  real  estate  offered  for  sale  for  taxes  due  thereon  may  pay  the  taxes 
and  costs  due;  but  in  case  such  taxes  and  costs  are  not  paid  by  the  owner 
or  person  in  possession,  or  by  some  one  on  behalf  of  such  owner  or  person 
in  possession,  the  whole  amount  of  the  property  assessed  shall  be  struck  off 
to  the  people  of  the  state  as  the  purchaser;  provided,  that  when  the  said 
taxes  amount  to  the  sum  of  three  hundred  dollars  or  more,  upon  any  piece 
of  property,  the  state  may  bring  suit  against  the  owner  of  said  property 
for  the  collection  of  said  taxes  and  costs,  as  provided  in  section  three 
thousand  eight  hundred  and  ninety-nine  of  this  code.  In  each  case  the  tax- 
collector  shall  make  an  entry,  'Sold  to  the  state,'  on  the  delinquent- 
assessment  book  opposite  the  tax,  and  he  shall  be  credited  with  the  amount 
thereof  in  his  settlement  made  pursuant  to  sections  thirty-seven  hundred 
and  ninety-seven,  thirty-seven  hundred  and  ninety-eight,  and  thirty-seven 
hundred  and  ninety-nine  of  this  code." — Stats,  and  Amdts.  1895,  pp.'  18-19. 
This  act,  being  an  amendment  to  the  original  {  3773,  is  thought  to  have  been 
repealed  by  subsequent  repeal  of  that  section  by  the  same  legislature,  as 
above  noted. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construction  of  amendment. 

3.  Sale  under  provisions  of  former  section. 

1.  APPI^IED,  CITBD,  COlfSTRUBD,  RB- 
FBRRBD  TO,  etc.,  In:  Cadwalader  vs.  Nash, 
73  Cal.  48.  51,  14  Pac.  Rep.  385  (cited); 
Hewes  vs.  McLellan,  80  Cal.  393,  896.  22  Pac. 
Rep.  287  (construed);  Hayes  vs.  County  of 
Los  Angeles.  99  Cal.  74,  80,  82  Pac.  Rep.  766 
(construed);  People  vs.  Central  Pac.  R.  Co., 
105  Ol,  676,  586,  88  Pac.  Rep.  905  (cited); 
San  Francisco  &  F.  L.  Co.  vs.  Banbury.  106 
Cal.  129.  181,  136,  87  Pac.  Rep.  801,  89  Id. 
439  (construed  and  applied);  Rollins  vs. 
Woodman,  117  CJal.  616,  519,  49  Pac.  Rep. 
455  (construed);  Russ  A  Sons  Co.  vs.  Crich- 
ton,  117  Cal.  695,  698,  49  Pac.  Rep.  1048 
(cited  in  construing  |  3788  post);  Hayes  vs. 
Ducasse.  119  Cal.  682,  684.  58  Pac.  Rep.  121 
(cited  with  other  sections);  Collier  vs.  Shaf- 
fer, 137  Cal.  319,  822.  70  Pac.  Rep.  177  (con- 
strued with  9!  8766,  8770  ante). 

A»  to  eliaave  In  the  law  at  anisloa  •# 
lefftalatore   In    1899,  provldlms   for   sale   of 


propertr  for  deltnqaeat  taxes  to  tke  state, 

066  ante  i  3771  and  note  par.  2. 

As  to  cbarye  for  serrlaar  aotlce  aot  ia- 
elnded  ta  costs  aad  ezpeoses  of  redemptlos, 

see  post  S  8817  and  note. 

1.     COirSTRUCTION    OF   AMBTTDMENT.— 

Amendment  to  this  section,  as  it  formerly 
read,  ch^ngring:  clause  "tax-collector  shall 
deslgrnate"  to  clause  providing:  that  he  "may 
deslgrnate,"  etc.  leaves  It  to  discretion  of 
tax-collector  to  offer  part  or  whole  of  prop- 
erty, as  he  mlgrht  think  best.  But  where 
tax-collector  can  find  no  bidder  willing^  to 
pay  taxes  for  less  than  whole  of  property, 
there  is  no  reason  for  desigrnatlngr  a  part 
less  than  whole  to  be  sold. — Hewes  vs.  Mc- 
Lellan, 80  Cal.  898.  896,  22  Pac.  Rep.  287. 

S.  SALB  UNDBR  PROVISIONS  OF  FOR- 
MBR  SBCTION.— Sale  to  hlgrhest  bidder,  and 
not  to  person  who  would  take  smallest  or 
least  quantity  of  land  and  pay  tax  adjudired 
due.  is  invalid,  and  deed  thereunder  abso- 
lutely  void. — ^Hewell  vs.  Lane,  68  CaL  218, 
216. 


§3774.    SAME  (repealed). 

History:     Enacted  March  12,  1872;    repealed  February  25  and  March  28, 

1895,  Stats,  and  Amdts.  1895,  pp.  19,  327. 

Applied,  cited,  ccmatmed,  referred  to,  etc.,  As   t*   ckaMve   1b   the   law   at   aemWa  et 

in:     Hayes   vs.   County   of   Los   Angeles.   99  Icslslatiire   In    1896,   provldlnc    for   sale  of 

Cal.    74.    81.    88    Pac   Rep.    786    (cited   with  property  tor  dellnqaent  taxea  to  tko  ■tat% 

S  8773  ante).  «••  ante  |  8771  and  note  par.  2. 


§3775.    SAME  (repealed). 

HTstory:     Enacted  Marcb  12,  1872; 
1895,  Stats,  and  Amdts.  1895,  pp.  19, 

1.  Applied,  cited,  construed,  referred  to. 

2.  Appointment  of  agent  of  state  nnautlior*> 

i£ed. 

1.  APPIilBD,  CITKD,  CONSTRITBD,  RB- 
FBRRBD  TO,  etc..  In:  San  Francisco  &  F. 
Li.  Co.  vs.  Banbury.  106  Cal.  129.  188.  87  Pac 
Rep.  801.  89  Pac  Rep.  489  (cited);  County 
of  Santa  Barbara  vs.  Saving's  A  L.  Soc,  187 
Cal.  463.  465.  70  Pac.  Rep.  467  (cited  with 
other  sections). 

As  to  ckanve  fat  the  lavr  at  ooooIob  of 
Icvlslatnre    In    189S,   proTldlnv    for    sale    of 


repealed  Fel/ruary  25  and  Marcli  28, 
327. 

property  for  delinquent  trnt^n  to  t^e  state, 

see  ante  8  8771  and  note  par.  2. 

Aa  to  daty  of  eontroller  to  OBperlntend 
Mmeal  ooneema  of  state,  etc,  see  ante  {  488 
and  note. 

&  AFPOntTMElfT  OF  AGBNT  OF  THB 
8TATB  mVAVTHORIZED. — Statute  does  not 
confer  upon  either  controller  or  attorney- 
greneral  rierht  to  appoint  an  agent  for  state 
for  purpose  of  giving  notice  required  under 
I  3785  post  before  amendment*  or  to  take  any 
step    In    reference   to   issuance    of   deed  to 
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state  for  property  which  may  be  struck  off      Francisco  &  F.  I^  Co.  ▼&  Banbury,  106  Cal. 
to  it  under  provisions  of  this  section. — San      129,  138,  87  Paa  Rep.  801,  89  Id.  489. 

§  3776.  OOLLECTOB  TO  GIVE  PUROHASEB  A  DUPLIGATE  CEBTIFI. 
GATE  OF  TAX-SAUI.  The  tax-collector  must  make  out  a  certificate  of  delin- 
qnent-tax  sale  for  each  piece  or  tract  of  land  sold,  dated  on  the  day  of  the 
sale,  stating  (when  known)  the  name  of  the  person  assessed,  a  description  of 
the  land  sold,  that  it  was  sold  for  delinquent  taxes  to  the  state,  and  giving  the 
amount  and  year  of  the  assessment,  and  specifying  when  the  state  will  be 
entitled  to  a  deed. 

History:  Enacted  March  12,  1872;  repealed  February  25,  1895,  Stats, 
and  Amdts.  1895,  p.  19.  Present  section  enacted  March  28,  1895,  Stats,  and 
Amdts.  1895,  p.  B27;  re-enacted  April  1,  1897,  Stats,  and  Amdts.  1897, 
p.  432. 

I.  Applied,  cited,  construed,  referred  to. 
2,  3.  Construction. 

4.  Certificate  of  sale,  when  void. 

5.  Date  of  assessment — Becital  in  deed,  how 

controlled. 

6.  Deed  specifying  issuance  on  Sunday,  ef- 

fect of. 

7.  Doctrine  of  relation  as  to  certificate  of 

sale. 

8.  Excess — Sale  for,  renders  deed  yoid. 

9.  Liens  based  upon  certificate  of  tax-sale— 

How  foreclosed. 
10.  Mortgage  interest  in  lands— Tax-sale. 

II.  Payment  of  tax  at  sale  which  is  abso- 

lutely void,  effect  of. 
12.  Presumption  in  favor  of  regularity  of 
official  action. 

1.  APPLIBD,  CTTBD,  CONSTRUBD,  RB- 
FERRBD  TO,  etc..  In:  Grimm  vs.  O'Connell, 
64  Cal.  522.  523  (construed  and  applied); 
Maxwell  vs.  Supervisors  of  Stanislaus  Co., 
66  Cal.  114,  116  (cited);  Kail  vs.  Thelsen,  61 
(^1.  624.  626  (construed  with  other  sec- 
tions); Axtell  vs.  Gerlach,  67  Cal.  483.  484, 
8  Pac.  Rep.  84  (construed);  Boston  T.  Co. 
▼8.  McKenzie,  67  Cal.  486.  489.  8  Pac.  Rep. 
22  (construed  with  9  8786  post);  Doland  vs. 
Mooney.  72  Cal.  84.  85,  18  Pac.  Rep.  71 
(construed);  Pearson  vs.  Creed,  78  CaL  144, 
148.  20  Pac  Rep.  802  (cited  in  dis.  op.); 
Doland  vs.  Mooney.  79  Cal.  187.  189,  21  Pac. 
Rep.  486  (construed  with  f8786  post); 
Hewes  vs.  McLellan.  80  Cal.  893.  896,  22 
Pac  Rep.  287  (construed  with  8  8786  post); 
Hushes  vs.  Cannedy,  92  Cal.  382.  886.  28 
Pac  Rep.  578  (construed  with  8  8786  post); 
De  Frieze  vs.  Quint.  94  Cal.  663,  669,  28  Am. 
St.  Rep.  151.  80  Pac.  Rep.  1  (construed  and 
applied);  Hayes  vs.  County  of  Los  Angreles, 
99  Cal.  74,  81.  38  Pac.  Rep.  766  (cited  with 
other  sections);  Clarke  vs.  Mead,  102  Cal. 
516.  618,  36  Pac  Rep.  862  (construed  with 
8  3786  post);  Rollins  vs.  Woodman,  117  Cal. 
516,  619.  49  Pac.  Rep.  456  (cited);  Klumpke 
vs.  Baker,  131  Cal.  80,  88.  63  Pac.  Rep.  137, 
676  (construed  with  other  sections);  County 
of  Santa  Barbara  vs.  Savingrs  ft  L.  Soc,  187 
Cal.  463.  465,  70  Pac  Rep.  457  (cited  with 
other  sections). 

Am  to  certlflcnte  not  required  to  state 
Mflme  of  o^mer  but  of  person  assesaed,  see 
post  8  3786  and  note  par.  8. 

As  to  cbanee  In  the  Iniv  at  session  of 
lesfsiatiiTe    In    1895,   providing    for    sale    of 


property  for  dellnqaent  taxes  to  the  sfaie, 
see  ante  8  8771  and  note  par.  2. 

An  to  sniileleney  of  eerttflcnte  and  deed 
wblch  conform  to  tbU  section  and  88786 
post,  see  post  8  8786  and  note  par.  4. 

As  to  tax-deed,  void  when  omlttlnir  re« 
citals  provided  for  under  tbia  section^  see 
post  8  8786  and  note  par.  8. 

9.  CONSTRUCTION.  — This  section  does 
not  require  that  certificate  of  sale  shall 
specify  particulars  of  amount  paid  or 
amount  of  assessment. — ^Axtell  vs.  Gerlach, 
67  Cal.  488.  484,  8  Pac  Rep.  34. 

8.  Section  has  reference  to  time  when 
riffht  of  purchaser  to  deed  shall  become 
fixed — not  to  means  of  obtaining:  Instrument 
from  proper  officer;  If  cause  of  action  ac- 
crues to  person  on  holiday,  he  may  be  said 
to  be  entitled  to  deed  as  right  of  property, 
althouflrh  no  court  may  then  be  open  to  his 
suit  for  its  enforcement. — ^Rollins  vs.  Wood- 
man, 117  Cal.  616.  519.  49  Pac.  Rep.  455. 

4.    Certificate:  of  salb — issued  by 

tax-collector  is  void  when  land  was  sold 
for  grreater  sum  by  one  dollar  than  was 
authorized  by  law,  and  such  certificate  is 
properly  ordered  canceled. — ^Axtell  vs.  Ger- 
lach, 67  Cal.  483,  8  Pac  Rep.  34.  See  Tread- 
well  vs.  Patterson,  61  Cal.  637;  Harper  rs. 
Rowe,   53   Cal»   238.  236. 

S.  DATB  of  ASSBSSMESNT.— Recital  In 
deed  "that  said  property  was  assessed  in 
the  year  188 — "  does  not  grive  "the  year  of 
the  assessment.*'  and  is  itself  without  any 
meaning*;  nor  Is  this  defect  remedied  by 
subsequent  statement  that  assessment  was 
'*for  the  year  1888  and  1889."  since  statute 
requires  to  be  given  year  of  assessment; 
whereas  two  different  years  are  here  given. 
— Simmons  vs.  McCarthy,  118  Cal.  622,  624, 
60  Pac.  Rep.  761. 

«.  DBBD  SPBCIFYING  ISSUANCE  ON 
SUNDAY. — Deed  is  not  fatally  defective 
which  recites  that  date  specified  In  certi- 
ficate, upon  which  it  was  issued,  was  April 
6,  1885,  which  was  Sunday. — Rollins  va 
Woodman,  117  Cal.  616.  619,  49  Pac.  Rep.  456. 

7.  DOCTRINB  OF  RESLATION  AS  TO 
CERTIFICATK  OF  SAIjB.->-Certificate  of 
purchase  executed  when  money  is  paid, 
takes  effect  by  relation  as  of  date  of  sale, 
and  therefore  deed  made  six  months  after 
sale.   Is   not  void;   but   doctrine  of   relation 
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can  neyer  be  made  operative  to  deprive  one 
of  substantial  rigrht,  which  could  not  have 
been  effectively  exercised  until  after  execu- 
tion of  instrument  or  happening  of  event 
which  is  held  to  take  eflTect  at  or  to  have 
relation  to  prior  date. — ^Maina  vs.  Elliott, 
61  Cal.  8.  11. 

8.  BXCBSS — Sale  for,  renders  deed  Totd. 

— Sale  Is  void  where  property  is  sold  for 
excess  amounting^  to  more  than  one  dollar, 
and  in  such  case  the  maxim,  de  minimis, 
etc.,  cannot  be  applied. — •Miller  vs.  Wil- 
liams, 135  Cal.  183,  184,  67  Pac.  Rep.  788. 
See  Bucknall  vs.  Story,  88  CaL  87;  Tread* 
well  vs.  Patterson,  51  Cal.  687;  Harper  vs. 
Rowe,  53  Cal.  238,  286;  Axtell  va  Qerlach, 
67  Cal.  483,  8  Pac  Rep.  84;  Simmons  va 
McCarthy,  118  CaL  628,  626,  60  Pac.  Rep. 
761. 

9.  LIBNS  BASBD  VTON  CBRTIFICATB 
OF  TAX-SALBSS  can  be  foreclosed  without 
suit  by  issuance  of  tax-collector's  deed,  and 
in  no  other  way. — Crocker  vs.  Dougrherty, 
189  CaL  621,  624,  73  Paa  Rep.  429. 

10.  MORTOAGB  IlfTBRBST  IN  LAlfDS 
— Tax-sale. — In  an  action  brougrht  to  deter- 
mine ownership  and  rigrht  to  possession  of 


land  sold  for  delinquent  state  and  oonnty 
taxes  upon  morteragre  interest  in  the  lands, 
held  that  certificate  of  sale  recitingr  assess* 
ment  and  "that  said  property  was  sold 
subject  to  redemption,  and  unless  same  is 
redeemed  accordingr  to  law  witlin  one  year 
from  date  hereof,  said  parch: iser  or  his 
assigrns  will,  at  expiration  of  one  year 
from  date  thereof,  be  entitled  to  receive 
deed  for  the  same";  that  recitals  did  not 
show  that  mortgragre  was  assessed  and  sold 
and  not  land  on  which  mortgage  was 
placed,  and  further  that  mortgragre  was  as- 
sessable and  taxable  as  an  interest  in  prem- 
ises in  question  and  not  otherwise,  and  that 
description  therein  was  sufficient — Doland 
▼a  Mooney,  72  CaL  84,  86,  13  Pac  Rep.  7L 

11.  PAYMEIVT  OF  TAX  BY  PURCHASEB 
AT   SALES  WHICH   IS   ABSOLUTELY  VOID 

Stands  on  footingr  of  voluntary  payment, 
not  made  at  request  of  owner  of  land,  and 
which  he  is  under  no  obligation  to  refund. 
— ^Harper  va  Rowe,  68  Cal.  233,  238. 

IX  PRBSUMPTIOlf  IN  FATOR  OF  RBG- 
ULARITY  of  official  action  in  reference  to 
deed  and  certificate  of  sale. — ^Doland  va 
Mooney,  79  CaL  187,  138.  21  Pac  Rep.  481 


§  3777.  RECORD  OF  GERTIFIOATES  OF  TAX-SALE.  Such  certificate 
must  be  signed  by  the  tax-collector,  regularly  numbered  in  a  book,  and  the 
book  must  be  filed  in  the  office  of  the  county  recorder,  and  when  so  filed,  with 
the  recorder's  filing  on  each  certificate  in  said  book,  it  must  be  regarded  as 
recorded  in  the  recorder's  office.  The  state  controller  shall  prescribe  the  form 
of  such  certificate  of  sale  and  record  book.  The  recorder  must  index  such 
certificates  of  sale  in  an  index  book,  kept  for  that  purpose,  the  form  of  which 
shall  be  prescribed  by  the  state  controller.  In  case  of  a  redemption,  or  a  sub- 
sequent sale  of  any  of  said  property  by  the  state,  the  recorder  must  enter  on 
the  margin  of  the  certificate,  describing  such  property  in  said  certificate  book 
of  record  in  his  office,  the  fact  of  such  redemption  or  sale,  giving  the  date 
thereof,  and  by  whom  redeemed. 

Hretory:  Enacted  March  12,  1872;  repealed  February  25,  1895,  Stats, 
and  Amdts.  1895,  p.  19.  Present  section  re-enacted  March  28, 1895,  Stats,  and 
Amdts.  1895,  p.  828;  re-enacted  April  1,  1897,  Stats,  and  Amdts.  1897, 
p.  432. 


Applied,    cited,     eonatnied,     referred     to« 

etc..  In:  Orlmm  vs.  O'Connell,  64  CaL  622, 
623  (construed  with  8  8776  ante);  Klumpke 
vs.  Baker,  131  Cal.  80,  84,  68  Pac.  Kep.  137, 
676    (construed   with   other  sections). 


As  to  chanare  la  the  law  at  seMtaa  •! 
lesrlalatiire  In  1896,  pro-vidinfl:  for  nle  •! 
property  for  delinqaent  taxes  to  the  stat^ 
see  ante  §  3771  and  note  par.  2. 


§  3778.    OOLLECTOB  TO  ENTEB  IN  A  BOOK  DESCBIPIION,  ETC.,  OF 
LAND  SOLD  (repealed). 

History:  Enacted  March  12,  1872;  amended  February  25,  1895,  Stats, 
and  Amdts.  1895,  p.  19;  repealed  March  28,  1895,  Stats,  and  Amdta.  1895, 
p.    328. 

Applied,     cited,     constmed,     referred     tOf  As  to   ehaniro   In   the   laur   at   scastas  tf 

etc.,  in:  Klumpke  vs.  Baker,  181  Cal.  80,  83,  le^lslatiire   la    1896,   provldlnir   for  «aie  tf 

63  Pac  Rep.  137,  676  (construed  with  other  property  for  delinqaent  taxes  to  the  ststc^ 

sections).  see  ante  {  8771  and  note  par.  2. 

§3779.    LIEN  OF  STATE  VESTS  IN  PURCHASEB:  HOW  DEVESTED 

(repealed). 

History:  Enacted  March  12,  1872;  repealed  February  25  and  March  28, 
1895,  Stats,  and  Amdts.  1895,  pp.  19,  328. 


Tlt.IX» 


VII.1 


RBDBaiFTION  FROM  TAX-SALB--TIME:  FOR. 


(965)  i87M 


1.  Applied,  cited,  eonBtmed,  referred  to. 

2.  CJonstmetion  —  Section   not   applicable   to 

▼old  sale. 

!•      APPLIED,  CITBD,  CONSTRUBD,  RB- 

FKRRBD  TO,  eta.  In:  Harper  vs.  Rowe, 
63  Cal.  233,  236  (construed  and  applied); 
Klumpke  vs.  Baker,  131  Cal.  80,  84,  63  Pao. 
Rep.  187,  676  (construed  with  other  sec- 
tions >• 

Am  tm  IteB  of  tax  on  reid  property  in  sea- 
•wmM,  see  notes  10  Ii.  R.  A.  478;  16  L.  R.  A. 
286. 


As  to  chanve  in  the  law  at  sessloa  of 
levlslatare  in  1886^  provldlns  for  sale  of 
property  for  deltnqaent  taxes  to  the  state, 

see  ante  8  8771  and  note  par.  2. 

2.  CONSTRUCTION — Section  not  applica- 
ble to  void  sale. — This  section  applies  to 
valid  sale  and  certificate  only,  and  con- 
tinues lien  in  purchaser  for  his  protection 
while  time  for  redemption  is  runninsr.  It 
has  no  application  to  void  sale  and  certifi- 
cate.— Harper  vs.  Rowe,  63  Cal.  283,  236; 
Miller  vs.  Williams.  136  Cal.  183,  184. 


§  3780.  REDEMPTION  OF  PBOPERTY,  TIME  FOR.  A  redemption  of 
the  property  sold  may  be  made  by  the  owner,  or  any  party  in  interest,  within 
five  years  from  the  date  of  the  sale  to  the  state,  or  at  any  time  prior  to  the 
entry  or  sale  of  said  land  by  the  state,  in  the  manner  provided  by  section  three 
thousand  eight  hundred  and  seventeen. 

History:  Enacted  March  12,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  157;  January  13,  1876,  Code  Amdts.  1875-6,  p.  62;  March 
12,  1885,  Stats,  and  Amdts.  1884-5,  p.  91;  March  19,  1891,  Stats,  and 
Amdts.  1891,  pp.  133-134;  February  25  and  March  28,  1895,  Stats,  and 
Amdts.  1895,  pp.  19,  328. 


1.  Applied,  cited,  construed,  referred  to. 
2, 3.  Construction. 

4.  General  law  applicable  to  "Street  Bond 

Act." 

5.  Moneys  tendered  by  person  on  behalf  of 

another. 

6.  Party  in  interest,  when  mortgagee  is  not. 

7.  Policy  of  state  in  reference  to  redemp- 

tion. 

8.  Bedemption,  how  effected. 

9.  Bents  and  profits  between  sale  and  re- 

demption. 

10.  Bi^ht  to  redeem  is  vested  right. 

11.  Bight  of  redemption,  by  what  law  goy- 

emed. 

12.  Same — Derived  from  statnte. 

xZ.  Time  in  which  redemption  may  be  ef- 
fected* 

14.  Whole  amonnt  of  judgment  to  be  paid — 
Bedemption  by  owner  of  nndivided  in- 
terest. 

1.  APPIilBD,  CITED,  CONSTRUGD,  RB- 
FERRBD  TO,  etc.,  in:  Hughes  vs.  Cannedy, 
92  Cal.  382,  387,  28  Pac.  Rep.  678  (construed 
and  applied);  Reed  vs.  Lyon,  96  Cal.  501, 
608,  81  Pac.  Rep.  619  (construed  with  8  3786 
post);  California  &  N.  R.  Co.  vs.  Mecartney, 
104  Cal.  616,  620,  38  Pac.  Rep.  448  (con- 
strued); Rollins  vs.  Woodman,  117  Cal.  616, 
519,  49  Pac.  Rep.  465  (cited):  Russ  A  Sons 
Co.  vs.  Crichton.  117  Cal.  696.  698,  701,  49 
Pac.  Rep.  1043  (cited  in  construing:  { 3788 
post);  Santa  Barbara  vs.  Savlngrs  A  L  Soc, 
3  37  Cal.  463.  4^5.  466.  70  Pac.  Rep.  467 
(cited  with  other  sections). 

An  to  chanare  In  tlie  law  at  sesalon  of 
leiifilatiir«  In  18SK>,  provldins  for  sale  of 
property  for  dellncinent  taxes  to  the  statoy 
see  ante  9  8771  and  note  par.  2. 

An  to  extennion  of  time  for  redemption, 
see  post  9  3786  and  note  par.  24. 

8.  COBTSTRUCTION.— Word  "or"  may  be 
read  "and,"  for  all  recited  events  must 
happen  before  owner  will  be  deprived  of 
his    rlgrht    to    redeem. — California    &   N.    R. 


Co.  vs.  Mecartney,  104  CaL  616,  620,  88  Pac. 
Rep.   448. 

8.  Effect  of  various  provisions  of  code 
is  that  taxpayer  may  have  five  years  in 
which  to  redeem  his  property;  that  tax- 
collector  is  required  to  sell  delinquent  prop- 
erty to  state;  that  such  sale  vests  an  equi- 
table title  in  state,  and  at  expiration  of  five 
years,  if  property  is  not  redeemed  in 
mean  time,  deed  of  tax-collector  to  state 
vests  in  it  legral  title,  and  controller  may 
then  direct  tax-collector  to  sell  at  public 
auction,  to  higrhest  bidder,  at  sum  not  less 
than  all  delinquent  taxes,  penalties,  and 
interest. — Santa  Barbara  vs.  Savlngrs  &  L. 
Soc,  137  Cal.  463,  466,  70  Pac.  Rep.  45''. 

4.  GBNERAIi  LAW  APPLICABIiB  TO 
"STREET  BONO  ACT.»»— Section  6  of  the 
Street  Bond  Act  (Stats.  1893  p.  33).  makes 
the  provisions  of  the  law  for  the  collection 
of  delinquent  state  and  county  taxes  ap- 
plicable to  sales  under  the  bond  act,  the 
intention  being-  clearly  manifested  that  the 
bond  Hen  shall  be  prior  to  all  other  liens. — 
German  S.  &  L.  Soc.  vs.  Ramlsh.  138  Cal. 
120,  125,  69  Pac.  Rep.  89,  70  Pac.  Rep.  1067. 

5.  MONEYS  TENDERED  BY  PERSON 
ON  BEHALF  OF  ANOTHER  for  redemption 
must  be  accepted,  as  third  persons  have  no 
rlerht  to  inquire  from  what  source  redemp- 
tloner  grets  money  he  proposes  to  use  to 
effect  redemption  which  he  Is  entitled  to 
make. — People  ex  rel.  Scale  vs.  Doane.  17 
Cal.  476,  477.  486. 

6.  PARTY  IN  INTEREST,  WHEN  MORT- 
GAGEE IS  NOT. — Where  mortg-age  lien  un- 
der which  plaintiff  claimed  right  to  redeem 
was  absolutely  extinguished  by  lapse  of 
time  before  tax-sale  was  made,  it  follows 
that  he  is  not  such  party  in  interest  as  is 
entitled  to  redeem  under  this  section. — 
Hughes  vs.  Cannedy,  92  Cal.  382.  387.  28 
Pac.  Rep.  573.  See  Wells  vs.  Harter.  66 
Cal.  342;  Henderson  vs.  Grammar.  66  CaL 
3S2,  335.  6  Pac.  Rep.  688. 


US781-S78S     (966)        RSSDBMFTIOIf— ACCOUKTnfO  AKD  DISTRIBVTIOIf. 


IFLm. 


7.  POLICY  OF  STATES  IN  RBFBRBNCB 
TO  RBDBMPTION.— All  matters  of  taxation 
are  reserved  In  favor  of  taxpayer,  and  ex- 
press statute  should  be  found  for  each  item 
of  cost  to  be  Imposed  upon  him.  It  Is  not 
policy  of  state  to  Increase  burdens  of  taxa- 
tion beyond  necessary  cost  of  collection,  or 
to  Impose  any  greater  burdens  In  a  re- 
demption from  delinquent-tax  sale  than  Is 
necessary  to  secure  payment  of  origrinal 
tax. — San  Francisco  &  F.  L.  Co.  vs.  Banbury, 
106  Cal.  129,  134,  87  Pac  Rep.  801,  39  Id. 
489. 

8.  RBDBMPTIOlf  IS  13FFBCTBD  BT 
PAYMBNT  OF  MONBY  and  taking  of  re- 
celpt^-Cooper  vs.  Shepardson,  61  Cal.  898, 
301. 

9.  RBNTS  AND  PROFITS  BBTIVBBN 
SALB  AND  RBDBMPTION. — Independent  of 
some  express  provision  to  that  effect,  or 
necessary  Implication  from  statutory  pro- 
visions, purchaser  at  sheriff's  sale  Is  not 
entitled  to  recetve  rents  and  profits  of  land 
during  period  allowed  for  redemption. — 
Mayo  vs.  Woods,  81  Cal.  269,  270;  Rudolph 
vs.  Herman,  4  S.  D.  288,  290,  56  N.  W.  Rep.  901. 

10.  RIGHT  TO  RBDBBM  IS  TBSTBD 
RIGHT  under  the  law,  and  legislature  can- 
not cast  upon  redemptioner  additional  bur- 
dens to  those  which  existed  at  time  of 
tax-sale  by  subjecting  him  to  payment  of 
sum  greatly  In  ei^cess  of  that  required  of 
him  under  statute  which  conferred  the 
right. — Teralta  Im  A  W,  Co.  vs.  Shaffer,  116 


Cal.   518,   525,   526,   68   Am.   St.  Repi  1»4,  48 
Pac  Rep.  613. 

U.  RIGHT  OF  RBDBMPTION  from  tax- 
sale  must  be  governed  by  law  in  force  at 
time  of  sale;  it  cannot  be  affected  by  sub- 
sequent legislation. — ^Teralta  L.  &  W.  Co. 
vs.  Shaffer,  116  Cal.  618,  524,  68  Am.  5L 
Rep.  194,  48  Pac.  Rep.  618. 

12.  RIGHT  OF  RBDBMPTION  COMBi 
BNTIRBLY  FROM  STATUTE,  and  it  is  sub- 
ject to  all  limitations  and  conditions  there- 
in Imposed. — Quinn  ts.  Kenney.  47  CaL  14T, 
150. 

IS.  TIMB  IN  \VHICH  REDEMPnOlT 
MAY  BB  BFFBCTED. — Taxpayer  is  au- 
thorized to  redeem  property  sold  to  stats 
at  any  time  within  Ave  years,  and  stat«^ 
right  cannot  be  limited  or  destroyed  at 
pleasure  of  county,  by  suit  brought  \t7 
county  to  recover  delinquent  tax,  which  Is 
not  authorized  under  statute  or  otherwise. 
— Santa  Barbara  vs.  Savings  &  I*  Soc,  IIT 
Cal.  468,  466,  70  Pac.  Rep.  467. 

14.  Whole  amount  of  Judgment  under 
which  sale  was  made  Is  required  to  be 
paid  upon  redemption,  even  though  person 
redeeming  Is  owner  of  only  an  undivided 
Interest  In  portion  of  land  sold,  and  sot 
owner  in  other  lands  included  In  nle 
(construing  statute  March  81,  1866.  Stata 
1865-6  p.  607).— QuInn  vs.  Kenney,  47  CaL 
147,  150.  See  People  ex  rel.  Presburg  ra 
McEwen,  28  Cal.  64;  Mayo  vs.  Marshall.  2J 
Cal.  694. 


§  3781.  REDEMPTION,  HOW  MADE;  AOOOXTNTINO  AND  DISTRIBU. 
TION  OP  PROCEEDS.  Eedemption  must  be  made  to  the  county  treasurer  on 
an  estimate  furnished  by  the  auditor,  in  lawful  money  of  the  United  States, 
and  the  treasurer  must  account  to  the  state  for  all  moneys  received  under  such 
redemption,  which  said  money  shall  be  distributed  in  the  manner  provided  by 
section  three  thousand  eight  hundred  and  sixteen. 

History:  Enacted  March  12,  1872;  amended  March  24,  1874.  Code 
Amdts.  1873-4,  p.  157;  February  25  and  March  28,  1895,  Stats,  and  Amdts. 
1895,  pp.  19,  328. 


1.  Duty  of  treasurer  upon  receipt  of  redemp- 

tion money. 

2.  Writ  of  mandate — When  will  issue. 

As  to  change  la  the  law  at  aeaaloB  of 
lefflslatiire  In  1895,  proTldlnv  for  sale  of 
property  for  delinquent  taxes  to  the  statOf 

see  ante  9  S771  and  note  par.  2. 

1.  DUTY  OP  TREASITRESR. — ^IVhen  re- 
demption Is  effected  it  becomes  duty  of 
treasurer  to  report  receipt  of  money.— 
Cooper  vs.  Shepardson,  51  Cal.  298,  801. 


2.  'WRIT  OP  MANDATBS  will  Issue  to 
compel  auditor  to  furnish  estimate  of 
amount  required  to  redeem  under  statutes 
in  force  at  date  of  sale,  where  he  refuses 
to  furnish  any  estimate  except  under  stat- 
ute in  force  at  time  rlRht  of  redemption 
accrued. — Teralta  L.  &  W.  Co.  vs.  Shaffer. 
116  Cal.  51S,  521,  527,  58  Am.  St  Rep.  191, 
48  Pac.  Rep.  613,  dlstlngrnlshlnir  Tuolumne 
R.  Co.  vs.  Sedgrwlck,  15  Cal.  514;  Hibemla 
S.  &  L.  Soc.  vs.  Hayes,  56  Cal.  287;  Oullahan 
vs.  Sweeny,  79  Cal.  637. 


§3782.    REDEMPTION  (repealed). 

History:     Enacted  March  12,  1872;    repealed  February  25,  1895,  Stats, 
and  Amdts.  1895,  p.  19. 

As   to   changre    In    the   law   at   sesuloa   of      property  for  delinquent  taxco  to  tke  ststCi 
leslolature   In    1805,   providing   for   sale    of      see  ante  8  3771  and  note  par.  2. 

§3783.    SAME  (repealed). 

History:     Enacted  March  12,  1872;    amended  February  25,  1895,  State, 
and  Amdts.  1895,  p.  19. 


IXyCh.TII.]  P&OPBRTT  UNREDBIDMBD-^IBfiD  TO  STXTB,        (967)     » 8784, 8786 

to   ehanse  Im   th«   law   at  aeaalon   of      property  for  dellnqiicBt  tazea  to  the  atAte, 
Irnturo   la   ISWIy  provlcUav  for  aalo   of      see  ante  SS771  and  note  par.  2. 

§  3784  .  SAME  (repealed). 

History:     Enacted  March  12,  1872;    repealed  Febmary  25,  1895,  Stats, 
and  Amdts.  1895,  p.  19. 


to    eliaave   in   the   law   at   aeeelon   of      property  for  dellnaoeat  taxea  to  the  state, 
l«^?ljaUitiire   la   189S,   provldlav   for   aale   of      see  ante  S  8771  and  note  par.  2. 

§  3785.  PROPERTY  NOT  REDEEMED  IN  TIME,  TAXCOLLEOTOR'S 
JUBmSD  TO  STATE.  If  the  property  is  not  redeemed  within  the  time  allowed 
by  law  for  its  redemption,  the  tax-collector,  or  his  successor  in  office,  must 
make  the  state  a  deed  of  the  property,  reciting  in  such  deed  the  name  of  the 
person  assessed  (when  known),  the  date  of  sale,  a  description  of  the  land  sold, 
tlie  amount  for  which  it  was  sold,  that  it  was  sold  for  delinquent  taxes,  giv- 
ing the  assessed  value  and  the  year  of  assessment,  the  time  when  the  right  of 
redemption  had  expired,  and  that  no  person  has  redeemed  the  property  in  the 
tixae  allowed  by  law  for  its  redemption. 

Mo  charge  shall  be  made  by  the  tax-collector  for  the  making  of  any  such 
<ieed,  and  the  acknowledgment  of  all  such  deeds  shall  be  taken  by  the  county 
clerk  free  of  charge. 

[Fee  for  filing  and  recording.]  All  such  deeds  shall  be  recorded  in  the  office 
of  the  county  recorder  of  the  county  wherein  the  property  sold  is  situated, 
and  said  recorder  shall  make  no  charge  therefor;  provided,  that  in  counties 
"where  the  county  recorders  are  paid  no  salaries,  but  fees  only,  such  recorders 
shall  receive  for  filing,  recording  and  indexing  each  deed,  the  sum  of  seventy- 
five  cents,  payable  out  of  the  county  treasury  in  the  same  manner  that  other 
claims  are  paid. 

[State  controller  to  furnish  blank  deeds;  to  keep  record  of  deeds.]  The 
state  controller  shall  provide  uniform  blank  deeds,  upon  which  all  convey- 
ances to  the  state  under  the  provisions  of  this  section  shall  be  made.  All  such 
deeds,  after  being  duly  recorded,  as  herein  provided,  shall  be  forwarded  by 
the  county  recorder  to  the  controller.  The  controller  shall  record  such  deeds 
at  length  in  a  book  to  be  provided  for  that  purpose,  in  which  book  a  marginal 
space  shall  be  left  to  show  the  subsequent  disposition  of  the  property  by  the 
state ; 

[State  lands  partly  paid  for;  surveyor-general's  duties.]  Provided,  how- 
ever, that  when  state  lands  have  been  sold  to  the  state  upon  which  the  full 
purchase  price  of  one  dollar  and  twenty-five  cents  per  acre  has  not  been  paid, 
the  deeds  to  the  state,  after  being  duly  recorded  as  herein  provided,  shall  be 
forwarded  by  the  county  recorder  to  the  surveyor-general  and  remain  on  file 
in  his  office,  and  the  state  shall  dispose  of  such  lands  in  the  manner  provided 
in  section  three  thousand  seven  hundred  and  eighty-eight.  In  all  cases  where 
land  has  heretofore  been  sold  to  the  state  for  delinquent  taxes,  the  deed  there- 
for shall  be  made  to  the  state  within  one  year  after  this  act  takes  effect;  pro- 
Tidedy  five  years  shall  have  elapsed  after  the  date  of  such  sale. 

History:  Enacted  March  12,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  157;  February  16,  1876,  Code  Amdts.  1875-6,  pp.  62-63; 
March  12,  1885,  Stats,  and  Amdts.  1884-5,  pp.  90-91;  March  19,  1891,  Stats, 
and  Amdts.  1891,  pp.  134-135;  February  25  and  March  28,  1895,  Stats, 
and  Amdts.  1895,  pp.  19-20,  828-329;  February  27,  1901,  Stats,  and  Amdts, 
1900-1,  pp.  52-58. 
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I.    In  General. 

1.  Applied,  cited,  eonstraed,  referred  to. 

XL    Tax-Deeds. 

2.  Deed,  when  void. 

8.  Deed  void  on  ita  face — Not  afPeeted  bj 
valid  assessment. 

4.  Same — Wrong  recital  aa  to  owners. 

5.  Deed  founded  on  invalid  assessment. 

6.  Deed  given  on  sale  of  entire  interest 

as  least  interest  sold. 

7.  Description    in    certificate    and    deed, 

when  sufficient. 

8.  Liens  under  certificates  of  sale — ^Fore- 

closure of. 
9, 10.  Limitation  upon  power  of  tax-collector. 

11.  State  subject  to  same  process  as  pri- 

vate purchaser. 

12.  Statute  of  limitations — Operation  of. 

13.  Tax-coUectoi^-How  "credited." 

14.  Trifling  excess  will  not  invalidate. 

15.  Title,  when  not  acquired  by  purchaser 

at  tax  sale. 

III.  Notice  to  Owner — (Beqoirement  ander 

Former  Section). 

16.  Amendment   of   March,   1885 — Object 

of. 

17.  Affidavit — Basis  of  tax-collector's  right 

to  act. 

18.  Extension  of  time  of  redemption — Con- 

tinues till  notice  given. 

19.  Knowledge  of  tax-collector  insufficient. 

20.  Notice  of  application  for  deed  posted 

on  premises — When  defective. 

21.  Notice  must  contain  matters  required 

by  section. 
22,  23.  Purchaser,  when  not  entitled  to  deed 
— Affidavit  of. 
24.  Bule  when  time  of  redemption  has  ex- 
pired. 
25,  26.  Sales  before  passage  of  amendment- 
Amendment  not  applicable  to. 
27-30.  Service  of  notice. 

31.  Variance  in  date  of  notieob 

IV.  Practice. 

82.  Burden  of  proof  upon  person  claiming 
under  tax-deed. 
83,  34.  County,  when  not  authorized  to  sue. 
85-40.  Evidence — Proof  as  to  notice — Bebat- 
tal  of  prima  facie  showing. 
41.  Lijunction  to  restrain  collection  of  t**. 

L     IN  GENERAL^ 

1.  APPLIBD,  CITBDy  CONSTKUUD,  RB« 
PERRKD  TO,  etc,  in:  Oullahan  vs.  Sweeney, 
79  Cal.  537,  538,  639,  12  Am.  St.  Rep.  172.  21 
Pac.  Rep.  960  (construed  and  applied);  Land- 
regan  vs.  Peppin.  86  Cal.  122,  126,  126,  127, 
24  Pac.  Rep.  869  (construed  and  applied); 
Bmeric  vs.  Alvarado,  90  Cal.  444,  485,  27 
Pac.  Rep.  856  (construed);  Hugrhes  vs.  Can- 
nedy,  92  Cal.  882,  386,  887.  28  Pac.  Rep.  578 
(construed);  Rollins  vs.  Wright,  93  Cal. 
395,  S96,  399,  29  Pac.  Rep.  68  (construed  and 
applied);  Reed  vs.  Lyon,  96  Cal.  601.  502, 
603,  31  Pac.  Rep.  619  (construed  and  ap- 
plied); Haaren  vs.  High,  97  Cal.  446.  446, 
447,  32  Pac.  Rep.  618  (construed  and  ap- 
plied); Clarke  vs.  Mead.  102  Cal.  516,  617, 
518.  519,  36  Pac.  Rep.  862  (construed  and 
applied);  California  &  N.  R.  Co.  vs.  Mecart- 


ney.  104  Cal.  616.  620.  38  Pac  Rep.  44S 
(construed);  San  Francisco  A  F.  L^  Co.  va. 
Banbury.  106  Cal.  129.  130,  131.  132,  135.  136 
137,  87  Pac.  Rep.  801,  89  Id.  439  (construed 
and  applied):  Hall  vs.  Capps,  107  CaL  51S. 
515.  617,  40  Pac.  Rep.  809  (construed  and 
applied);  Rollins  vs.  Woodman,  117  dl.  Sl€. 
619,  49  Pac  Rep.  466  (cited);  Simmona  vs. 
McCarthy,  118  Cal.  622,  625.  626,  60  Pac 
Rep.  761  (construed);  Hayes  vs.  Ducasse. 
119  CaL  682,  684,  62  Pac.  Rep.  121  (construed 
with  5  3776  ante);  Walsh  vs.  Burke,  134 
Cal.  694,  696.  66  Pac  Rep.  866  (construed): 
Miller  vs.  Williams.  133  Cal.  1S3,  186.  67 
Pac.  Rep.  788  (construed  and  applied); 
County  of  Santa  Barbara  vs.  Savlngrs  A  L. 
Soc.  137  Cal.  463,  465,  70  Pac  Rep.  4S7 
(construed  and  applied). 

Aa  to  ehamire  in  the  law  at  aewiloB  of  lesl*- 
lature  tn  1880,  proTldlay  for  sale  of  prop- 
erty for  delinquent  taxes  to  the  mtMiCf  see 
ante  9  8771  and  note  par.  2. 

Aa  to  charge  and  expense  off  notice 
'I'tded    for    nnder    this    section    not 
eharce  asnlnst  rcdemptloner,  see  post  S  3817 
and  note. 

As  to  necessary  rcdtnls  In  tax-deed,  see 
ante  S  3776  and  note. 

II.     TAX-DEEDa 

S.  DEESI  IS  VOID  unless  statutory  re- 
quirements are  observed. — Miller  vs.  Wil- 
liams, 186  C!al.  183,  186,  67  Pac  Rep.  788. 

5.  DBBD  VOID  ON  ITS  FACES  cannot  be 
made  valid  by  proof  of  valid  assessment— 
Pearson  vs.  Creed,  78  Cal.  144.  147.  20  Pac 
Rep.  302.  See  Grimm  vs.  O'Connell.  54  C^L 
622,  624;  Hearst  vs.  Esrfflestone,  55  CaL  365. 
367. 

4.  Deed  is  void  on  its  face  which  recites 
that  land  in  suit  is  assessed  "to  C.  Gaxiola 
and  all  owners  and  claimants." — Pearson  vs. 
Creed,  78  Cal.  144,  147,  20  Pac  Rep.  30S 
(Works.  J.,  dissentlnsr,  holding:  that  recitals 
which  are  not  to  be  set  out  should  be 
treated  aa  surplusaere). 

6.  Deed  founded  on  invalid  assessment 
is  Itself  invalid. — Emeric  vs.  Alvarado.  90 
Cal.  444,  460,  27  Pac  Rep.  856. 

6.  DEBD  GIVESN  ON  SALE  OF  E!CTIRE 
INTSaiEST    AS    LEAST    INTEREST.— Deed 

recitingr  that  least  quantity  of  land  de- 
scribed was  offered  at  sale,  and  that  plain- 
tiff was  person  who  was  willingr  to  take 
least  quantity  thereof,  and  pay  taxes  and 
costs,  and  that  such  least  quantity  was 
whole  of  land,  satisfies  statute. — Rollins  v& 
Woodman,  117  Cal.  516,  620,  49  Pac  Rep. 
466.  See  Doland  vs.  Mooney,  79  CbI.  1S7. 
21  Pac.  Rep.  436;  Hewes  vs.  McLellaa.  80 
Cal.  898,  22  Pac  Rep.  287. 

7.  DESCRIPTION  IN  CERTIFICATE 
AND  DEED  is  sufficient  if  owner  knew 
law — and  he  is  presumed  to  have  known 
It — ^where  it  described  land  with  suffldent 
particularity  to  afford  owner  means  of 
Identification  and  not  to  mislead  him.— 
Doland  vs.  Mooney,  72  Cal.  84,  36,  IS  Pac 
Rep.    71. 

8.  LIENS  UNDER  CERTIFICATES  Or 
SAIjE  can  be  foreclosed  without  suit  by 
issue    of    tax-collector's    deed,    and    In  do 
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Other  way,  and  to  this  rlfirht  statute  of 
limitations  can  have  no  direct  application, 
but  statute  may  affect  the  rlgrht  indirectly, 
for  if  the  deed  when  received  would  not 
avail  In  a  suit  to  recover  possession,  lien 
would  be  of  no  substantial  validity  and 
court  would  be  Justified  In  adjudgrinsr  It 
void. — Crocker  vs.  Dougrherty,  189  Cal.  621, 
624.   73  Pac.  Rep.  429. 

Hl  LIMITATION  UPON  POWER  OF  TAX- 
COltfjBCTrOR. — Provision  in  this  section  re- 
quiring: purchaser  at  tax-sale  to  serve 
upon  owner  of  property  purchased,  or  upon 
person  occupying:  the  property.  If  such  prop- 
erty Is  occupied,  a  written  notice  contalningr 
certain  statements  and  declaring:  that  no 
deed  of  the  property  sold  at  delinquent-tax 
sale  should  be  issued  by  tax-collector  or 
any  other  officer  to  purchaser  of  such  prop- 
erty until  after  such  purchaser  shall  have 
filed  with  tax-collector,  or  other  officer,  an 
affidavit  showing:  that  notice  required  to 
be  siven  has  been  griven,  etc.,  is  a  limitation 
upon  the  power  of  the  tax-collector  to  issue 
such  deed,  and  renders  void  any  deed  issued 
by  him  without  requiring:  compliance  with 
provision. — Simmons  vs.  McCarthy,  118  CaL 
622,   626,  60  Pac.  Rep.  761. 

10.  Mode  specified  In  statute  becomes 
measure  of  tax-collector's  power  with  re- 
spect to  issuance  of  deed. — Hall  vs.  Capps, 
107  CaL  613,  616.  40  Pac.  Rep.  809. 

11.  STATES  SVBJEGT  TO  SAMR  PROCB99 
AS  private:  PURCHASER.— State,  in  pro- 
curing: deed,  shall  resort  to  same  process 
made  necessary  for  private  purchaser. — San 
Francisco  F.  A  L.  Co.  vs.  Banbury,  106  CaL 
129,  87  Pac.  Hep.  801,  89  Id.  439. 

IS.    statute:  of  limitations  has  no 

APPLICATION  TO  issuance:  OF  TAX- 
COLLECTOR'S  DEED  I  statute  operates  only 
to  bar  suits,  but  does  not  operate  against 
lien  based  on  certificates  of  tax-sales.— 
Crocker  vs.  Dougherty,  189  Cal.  621,  624, 
73  Pac.  Rep.  429. 

IS.     TAX-COLLECTOR     IS     <<CREDITBI>>» 

with  amount  of  delinquent  taxes  for  which 
sale  Is  made  to  state,  and  upon  voluntary 
redemption  by  taxpayer,  or  by  sale  of  prop- 
erty after  conveyance  to  state  (which  can- 
not be  for  less  than  whole  amount  of  taxes, 
interest,  and  penalties  then  due),  the  state 
is  paid  amount  credited  to  tax-collector 
upon  his  sale  to  state. — County  of  Santa 
Barbara  vs.  Savlng:8  &  L.  Soc,  137  CaL  463, 
466,  70  Pac.  Rep.  467. 

14,  TrUUng  excess  will  not  invalidate 
sale. — D'Orady  vs.  Barnhlsel,  28  CaL  287, 
298. 

IB.  TITLE,  "WHEN  NOT  ACQUIRED  BT 
PURCHASER  AT  TAX-SALE. — Where  one 
is  under  moral  or  leg:al  oblig:ation  to  pay 
taxes,  he  is  not  in  position  to  become  pur- 
chaser at  sale  made  for  such  taxes,  and  if 
such  person  permits  property  to  be  sold 
for  taxes,  and  buys  It  in,  either  in  person 
or  indirectly,  throug:h  agrency  of  another, 
he  does  not  thereby  acquire  any  rig:ht  or 
title  to  property,  but  purchase  Is  deemed 
one  mode  of  paying:  taxes. — Christy  vs. 
Fisher,    68    CaL    266,    268.      See    Kelsey    vs. 


Abbott,  13  Cal.  609;  Moss  vs.  Shear,  26  CaL 
88,  46,  86  Am.  Dec.  94;  McMlnn  vs.  Whelan, 
27  CaL  300,  318;  Bernal  vs.  Lynch,  86  CaL 
136;  Barrett  vs.  Amerin,  36  CaL  823;  Gar- 
wood vs.  Hasting:s,  88  CaL  216;  Relly  va 
Lancaster,  39  CaL  864,  867. 

IIL    NOTICE  TO  OWNER— (REQUIREMENT 
UNDER  FORMER  SECTION). 

16.  AMENDMENT  PASSED  IN  MARCH, 
188S»  providing:  for  service  of  written  notice 
upon  owner  of  property  purchased,  etc., 
was  intended  to  apply  to  all  applications 
for  deeds  after  it  took  effect. — Oullahan  vs. 
Sweeney,  79  CaL  637,  639,  12  Am.  St.  Rep. 
172,  21  Pac.  Rep.  960. 

17.  Aflldavlt  Is  basis  upon  which  tax- 
collector  is  to  act,  and  conditions  upon 
which  his  power  to  issue  deed  arises  must 
appear  by  affidavit. — Simmons  vs.  McCarthy, 
118  CaL  622,  626,  60  Pac.  Rep.  761. 

18.  EXTENSION  OF  TIME  OF  RBDEMP. 
TION. — This  section  and  9  8780  ante  In  effect 
extend  the  time  of  payment  of  redemption 
for  one  year,  and  until  notice  prescribed 
has  been  griven,  and  time  for  redemption 
has  not  expired  unless  notice  prescribed  hj 
statute  has  In  fact  been  g:iven. — Reed  va 
Lyon,  96  CaL  601,  608,  81  Pac.  Rep.  619. 

ta     KNOWLEDGE  OF  TAX-COLLECTOR 

that  person  upon  whom  notice  was  served 
was  occupying  the  property  is  insufficient 
to  authorize  him  to  issue  deed.  Fact  must 
appear  by  affidavit  which  is  to  be  filed  and 
form  a  part  of  records  of  his  office. — Sim- 
mons vs.  McCarthy,  118  CaL  622,  627,  60  Pac. 
Rep.  761. 

M.  NOnCB  OF  APPLICATION  FOR 
DEED  POSTED  ON  PREMISES  is  fatally 
defective  where  It  falls  to  state  that  prop- 
erty has  been  sold  for  delinquent  taxes  or 
to  give  date  of  sale  or  amount  for  which 
property  was  sold. — Hug:hes  vs.  Cannedy,  92 
CaL  382,  886,  28  Pac.  Rep.  673. 

SI.  NOTICE  CONTAINING  MATTERS 
REQUIRED  BY  THIS  SECTION  is  required 
to  be  griven  in  order  to  authorize  execution 
of  deed. — Clarke  vs.  Mead,  102  Cal.  616,  618, 
86  Pao.  Rep.  862. 

TO,  PURCHASER  IS  NOT  ENTITLED  TO 
DEEa>y  and  one  issued  to  him  by  tax-col- 
lector is  nugratory  and  void  where  notice 
of  application  for  deed  Is  fatally  defective. 
— Hug:hes  vs.  Cannedy,  92  Cal.  382,  887,  28 
Pac.  Rep.  673.  See  Orimm  vs.  O'Connell,  64 
CaL  622,  624;  Oullahan  vs.  Sweeney,  79  Cal. 
637,  12  Am.  St.  Rep.  172,  21  Pac.  Rep.  960; 
Landrepran  vs.  Peppin,  86  CaL  122,  24  Pac. 
Rep.  869. 

28.  PURCHASER  MUST  SHOT7  BT  AF. 
FIDAVIT — Tniether  property  iras  occupied 
or  unoceiipled^  and.  If  occupied,  that  person 
upon  whom  notice  was  served  was  at  the 
time  occupying:  it. — Simmons  vs.  McCarthy, 
118  CaL   622,  627,   60  Pac  Rep.  761. 

94.  RULE  WHEN  TIME  OF  REDEMP« 
TION  HAS  EXPIRED. — Where  prior  to 
amendment  of  March,  1886,  requiring:  notice 
to  be  griven  to  owner  under  this  section, 
purchaser's  rlg:ht  to  land  had  become 
absolute,  legislature  could  not  deprive  pur- 
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chaser  of  such  absolute  rifirtitt  and  extension 
of  time  by  legislature  for  redemption  would 
not  affect  rlgrht  of  purchaser  in  such  case- 
Rollins  vs.  Wrlerht,  9S  Cal.  896,  899,  29 
Pac.  Rep.  68. 

25.  SALBS  BBFORB  PASSAOtS  OF 
AMKNDMENT. — Legrislature  has  power  to 
require  notice  to  be  g^iven  of  applieatlons 
for  deeds  of  sales  made  before  passage  of 
the  law,  as  such  change  affected  remedy 
merely,  which  is  within  control  of  legisla- 
ture.— Oullahan  vs.  Sweeney,  79  Cal.  637, 
539,  12  Am.  St  Rep.  172,  21  Pac  Rep.  960. 
See  Tuolumne  R.  Co.  vs.  Sedgwick,  16  Cal. 
516;  Moore  vs.  Martin,  38  Cal.  428;  Curtis 
vs.  Whitney,  80  U.  a  (IS  Wall.)  68,  bk.  20 
Lh   ed.   613. 

26.  NOTICK  OF  RBDEMPTION  required 
by  amendment  in  1886  does  not  apply  to 
property  sold  for  delinquent  state  and  coun- 
ty taxes  prior  to  such  amendment,  and 
validity  of  deed  executed  in  proceedings  for 
such  delinquent  taxes  was  unaffected  by 
such  amendment. — Haaren  vs.  High,  97  CaL 
446,  447,  32  Pac.  Rep.  618. 

27.  service:  of  NOTICB.— If  service  is 
not  made  upon  owner,  It  must  be  posted 
upon  property,  If  it  is  unoccupied;  or,  if 
it  is  occupied,  it  must  be  served  upon  per- 
son occupying  It. — Simmons  vs.  McCarthy, 
118  Cal.  622,  626,  60  Pac.  Rep.  761. 

28.  Notice  formerly  reqalred  by  this  sec- 
tion was  required  to  be  served,  and  where 
notice  was  Insufficient,  tax-collector  was 
not  authorized  to  make  deed,  and  property 
In  such  case  remained  subject  to  redemp- 
tion.— Miller  vs.  Williams,  136  Cal.  183,  186, 
67  Pac.  Rep.  788.  See  Simmons  vs.  Mc- 
Carthy. 118  Cal.   622,   626,  60  Pac.  Rep.  761. 

2ft.  Service  of  notice  by  posting  upon 
premises  constitutes  exception  to  rule  of 
statute  requiring  personal  notice,  and  he 
who  would  avail  himself  thereof  must  es- 
tablish proof  of  facts  bringing  case  within 
exception. — Hall  vs.  Capps,  107  Cal.  618,  616, 
40  Pac.  Rep.  809. 

80t.     Tax-deed    conveys    no    title    to    land 

when  It  appears  affirmatively,  from  deed 
Itself,  that  notice,  required  to  be  given 
under  this  section,  did  not  contain  amount 
for  which  land  was  sold  for  taxes,  but 
notified  owner  of  land  that  It  had  been  sold 
for  a  different  amount  of  money. — Land- 
regan  vs.  Peppin,  86  Cal.  122,  126,  24  Pac. 
Rep.  859. 

31.     VARIANCE  IN  DATE   OF  NOTICE.— 

Where  date  In  notice  differs  from  date 
which  witness  had  testified  was  in  copy  of 
the  one  he  posted,  objection  does  not  Im- 
pair effect  of  notice,  as  statute  does  not 
require  notice  to  be  dated,  where  in  all 
other  respects  notice  contained  matters  re- 
quired by  the  statute  and  was  posted  upon 
the  property  more  than  thirty  days  before 
the  date  stated  therein  on  which  purchaser 
would  apply  for  deed. — Clarke  vs.  Mead,  102 
Cal.  616,  618,  36  Pac.  Rep.  862. 

IV.     PRACTICE. 

S2.  BURDEN  OF  PROOF  Is  upon  person 
deralgnlng  title  to  tax-deed  to  show  com- 
pliance with  statute,  and  where  this  Is  not 


done,  court  is  Justified  In  finding  fact 
against  him. — Walsh  vs.  Burke,  134  CaL 
694,  698,  66  Pac  Rep.  866. 

88.     COUNTY   IS    NOT   AUTHORIZED  TO 

SUE  for  collection  of  any  tax  upon  property 
which  has  been  sold  to  state  for  tax  as- 
sessed upon  It. — County  of  Santa  Barbara 
vs.  Savings  &  L.  Soc,  137  Cal.  463.  466.  70 
Pac.  Rep.  467. 

84.  Sale  Is  not  made  to  county,  nor  to 
individual,  but  to  state;  and  state  has  not 
authorized  or  directed  any  county  to  sue  for 
protection  of  its  rights,  by  sale  or  other 
disposition  of  its  property. — County  of  San- 
ta Barbara  vs.  Savings  &  K  Soc.  137  CaL 
468,  466,  70  Pac.  Rep.  467. 

85.  EVIDENCE — Proof     um     to    notlee^ 

Evidence  as  to  sufficiency  or  insufRcIency  of 
notice  to  redeem  under  this  section  will 
not  be  reviewed  on  appeal,  where  appellaot 
does  not  complain  of  any  error  of  trial 
court  in  excluding  evidence  offered  upon 
that  point  by  respondent. — ^Landregan  te. 
Peppin,  86  Cal.  122,  126,  24  Pac  Rep  85S. 

86.  Parol  evidence  offered  to  show  that 
property  was  vacant  and  unoccupied  Is 
properly  excluded  where  affidavit  upon 
which  the  tax-deed  was  based  did  not  show 
that  property  was  unoccupied  and  that  no- 
tice had  been  griven. — Hall  vs.  Capps,  107 
Cal.  613,  617,  40  Pac  Rep.  809. 

87.  PresmnptlOB  artslBi:  from  recital  ta 
tax-deed  that  purchaser  had  filed  an  affi- 
davit showing  that  property  was  unoccupied 
and  that  notice  had  been  given,  Is  rebutted 
by  affidavit  Itself  from  which  it  appears 
that  It  did  not  show  anything  of  the  kind. 
—-Hall  vs.  Capps,  107  Cal.  613,  617,  40  Pac. 
Rep.  809. 

88.  PUBLICATIOlf  OF  NOTICE— Rekai- 
tal  of  prima  facte  showtni:. — Affidavit  as  to 
publication  of  notice  required  to  be  posted 
where  proof  was  made  by  such  publication 
showing:  that  notice  to  redeem  was  printed 
in  certain  newspaper  for  four  consecutive 
weeks,  etc.,  established  sufficiency  of  pub- 
lication prima  facie,  but  evidence  of  wit- 
ness was  introduced  and  he  testified  that 
he  made  a  close  examination  of  two  of  the 
issues  of  the  newspaper  during  period  of 
publication  and  that  the  publication  of  the 
notice  did  not  appear  In  such  Issues;  held 
that  finding:  of  court  that  there  were  regular 
Issues  of  paper  on  the  dates  of  such  exami- 
nation by  witness,  and  that  notice  was  not 
published  in  either  of  said  Issues,  was  sup- 
ported by  the  evidence  and  was  sufficient 
to  rebut  prima  facie  showlni?  as  to  publi- 
cation contained  in  affidavit. — Walsh  va 
Burke,  184  Cal.  694,  697,  66  Pac  Rep.  S66. 

80.  Recital  la  tax-deed,  to  effect  that 
thirty  days'  notice  was  griven  as  required 
by  this  section.  Is  controlled  by  date  of 
service,  as  stated  in  deed,  which  showed 
that  date  of  service  was  26th  day  of  July, 
and  that  time  of  redemption  of  land  sold 
for  taxes  and  when  purchaser  would  apply 
for  his  tax-deed«  was  23d  day  of  August- 
it  appearing:  therefore  that  recital  as  to 
thirty  days'  notice  was  not  true.  And 
where  purchaser  was  not  entitled  to  deed. 
for   failure   to    cive    requisite  notice,  deed 
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^rliich  he  obtained  Is  Invalid. — Landreg^an 
vs.  Peppln,  86  Cal.  122,  127,  24  Pac.  Rep. 
859. 


Tax-deed  la  mot  admlnslble  In  erl- 
4«ace  when  there  is  no  sufficient  proof  Intro- 
duced or  offered  to  show  that  purchaser  at 
t&x-sale  ffave  notice  to  owner  or  occupier 
of     property,    provided    by    this    section.-* 


Hmerlc  vs.  Alvarado,  90  CaL  444,  485,  27  Pac 
Rep.  866. 

41.  INJUNCTION.— As  to  temt  of  Inter- 
position by  injunction  to  restrain  collection 
of  and  to  set  aside  void  assessment,  see 
Chase'  vs.  City  Treasurer  of  Los  Angeles, 
122  CaL  640,  642.  66  Pac.  Rep.  414. 


§  3786.    RECITALS  IN  DEED  PBDIABY  EVIDENCE  OF  WHAT.    The 

matters  recited  in  the  certificate  of  sale  must  be  recited  in  the  deed,  and  such 
deed,  duly  acknowledged  or  proved,  is  primary  evidence  that : 

1.  The  property  was  assessed  as  required  by  law; 

2.  The  property  was  equalized  as  required  by  law; 

3.  The  taxes  were  levied  in  accordance  with  law; 

4.  The  taxes  were  not  paid ; 

5.  At  a  proper  time  and  place  the  property  was  sold  as  prescribed  by  law, 
and  by  the  proper  oflScer; 

6.  The  property  was  not  redeemed ; 

7.  The  person  who  executed  the  deed  was  the  proper  oflScer; 

8.  Where  the  real  estate  was  sold  to  pay  taxes  on  personal  property,  that 
the  real  estate  belonged  to  the  person  liable  to  pay  the  tax. 

History:    Enacted  March  12,   1872. 

I.     In  General. 

1.  Applied,  dted,  constmed,  referred  to. 


II.     Tax-Deeds— Becitalfl. 

2.  Adverse    possession  —  Proof    of    paj« 

ment,  when  not  required. 

3.  Certificate   and   deed — What   required 

to  state. 

4.  Same — Compliance  with  statute. 

6.  Claim  accruing  before  statute  in  ef- 
fect. 

6.  Deed  valid  upon  ita  face— When  de- 

feated. 

7.  Deed  executed  hj  under-sheriff,  when 

invalid. 

8.  Form   of   tax-deed — ^When   deed   held 

void. 

9.  Legal  cause  of   sale  required   to   be 

stated. 

10.  Legislature  to  prescribe  form  of  in« 

strument. 

11.  Materiality    of    facts    recited — Courts 

will  not  determine. 

12.  Map  referred  to  in  deed — Identifica- 

tion of  land. 

13.  Misrecital  in  deed  as  to  name  of  per- 

son assessed. 

14.  Original  assessment — ^Becital  of,  suf- 

ficient. 

15.  Becital  of  publication  of  notice. 

16.  Bedemption    actually  effected   defeats 

deedy  when. 

17.  Sale  at  public  auction  in  tax-collector's 

office. 

18.  Statute  must  be  strictly  pursued. 

19.  Stringent   provisions  of  statute,   pux^ 

pose  of. 

20.  Specific  dates  given  in  deed,  control. 

21.  Tax-deed  under   act   of   1887 — ^Prima 

facie  evidence. 

22.  Technical  objection  to  deed — Substan- 

tial righta  of  purchaser. 


23, 24.  Void  tax-deed — Taxes  partly  legal  rad 

partly  illegal. 
20,26.  Same — Time  when  purchaser  entitled 

to  deed — Becital  of. 

27.  Same^Becital  as  to  owners. 

28.  Same — Void  certificate  of  sale. 

m.    Pleading  and  Practice. 

29,  30.  Action  of  ejectment — Cloud  on  title— 
Void  deed. 

31.  Evidence — Deed    as — 'No    conflict    be- 

tween codes. 

32.  Same — Certificate   of   sale,    when    ad- 

missible. 

33.  Same — Deed  as  primary  evidence. 

34.  Some — Deed  valid  upon  its  face — ^Evi- 

dence aliunde. 
85.  Same — "Dupont-Street  Act.** 

36.  Same — Ordinances  authorizing  tax  pro- 

ceedings. 

37.  Same — ^Begularity  of  proceedings — Or- 

dinances. 
88.  Same — Tax-deed  in  evidence,  force  of. 

39.  Same — Tax-deed  sole  basis  of  grantee's 

right. 

40.  Same — Proof  of  preliminary  steps. 

41.  Same — Variance  between  deed  and  cer- 

tificate. 

42.  Injunction — Issuance  of  void  deed  not 

enjoined. 

43.  Same — Cloud  on  title. 

44.  Mandamus — Execution  of  proper  deed. 

45.  Same — Eecitals  contradictory  to  sher- 

iff's return. 

I.  IN  GENERAI* 
1*  APPLIED^  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Wills  vs.  Austin,  58 
Cal.  152,  180  (construed);  Grimm  vs.  O'Con- 
nell,  64  Cal.  522,  528  (construed  and  ap- 
plied); Daly  vs.  Ah  Goon.  64  Cal.  512,  2  Pac. 
Rep.    401    (construed   and   applied);   Boston 
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Tunnel  Co.  m.  McKenzie,  67  Cal.  485,  489, 
8  Pac  Rep.  22  (construed  and  applied); 
Pearson  vs.  Creed,  78  CaL  144,  148,  20  Pac 
Rep.  302  (cited  In  dis.  op.);  Doland  vs. 
Mooney,  79  Cal.  187,  139,  21  Pac  Rep.  436 
(construed  and  applied);  Hewes  vs.  McLel- 
lan,  80  Cal.  893,  396,  22  Pac.  Rep.  287  (con- 
strued and  applied);  Hughes  vs.  Cannedy, 
92  Cal.  382,  386,  28  Pac  Rep.  673  (con- 
strued with  13776  ante);  Rollins  vs. 
Wrlerht,  93  CaL  896,  396,  29  Pac.  Rep.  68 
(construed  and  applied);  De  Frieze  vs. 
Quint,  94  Cal.  663,  669,  28  Am.  St  Rep.  161, 
80  Pac  Rep.  1  (construed  and  applied); 
Miller  vs.  Miller.  96  Cal.  376,  378,  379,  31 
Am.  St.  Rep.  229,  81  Pac  Rep.  247  (con- 
strued with  S  3787  post) ;  Reed  vs.  Lyon,  96 
Cal.  601,  604,  31  Pac  Rep.  619  (construed 
with  S  3787  post);  Clarke  vs.  Mead,  102  Cal. 
616,  618,  36  Pac  Rep.  862  (construed  and 
applied);  Carpenter  vs.  Shinners,  108  Cal. 
859,  363,  41  Pac.  Rep.  473  (construed);  Russ 
&  Sons  Co.  vs.  Crlchton,  117  Cal.  696,  703, 
49  Pac.  Rep.  1048  (construed);  Simmons  vs. 
McCarthy,  118  Cal.  622,  624,  60  Pac  Rep. 
761  (construed  and  applied);  Hayes  vs.  Du- 
casse,  119  Cal.  682,  684,  685,  62  Pac.  Rep. 
121  (construed  with  S  8776  ante) ;  Chase  vs. 
City  Treasurer  of  Los  Anereles,  122  Cal.  640, 
642,  66  Pac.  Rep.  414  (cited  with  8  8787 
post);  Escondido  H.  S.  Dist.  vs.  Escondldo 
Seminary,  130  Cal.  128,  132,  133,  62  Pac.  Rep. 
401  (cited);  Klumpke  vs.  Baker,  131  Cal. 
80,  84,  63  Pac.  Rep.  187,  676  (construed 
with  9  3787  post);  Haines  vs.  Young,  132 
Cal.  612,  613,  64  Pac.  Rep.  1079  (construed); 
Crocker  vs.  Dougrherty.  139  Cal.  621,  624, 
73  Pac.  Rep.  429  (construed  with  9  3787 
post). 

An  to  neceimary  reeltalu  in  tax-deed,  ae« 

ante  |  3776  and  note  par.  6. 

As  to  tax-deedn  as  evldeneey  see  notes  17 
Am.  Dec  606;  4  Am.  St.  Rep.  187;  28  Am. 
St.  Rep.  19;  81  Am.  St.  Rep.  233. 

n.      TAX-DEEDS— RECITALS. 

%  ADVERSE  POSSESSIOlf  —  The  party 
elalmlnv  by  need  not  prove  payment  of 
taxes,  if  no  taxes  are  found  to  have  been 
assessed. — ^Baldwin  vs.  Temple,  101  Cal.  896, 
404,  36  Pac  Rep.  1008.  See  Heilbron  vs. 
Last  Chance  W.  D.  Co.,  76  Cal.  117,  17  Pac. 
Rep.  65;  Oneto  vs.  Restano,  78  CaL  874,  80 
Pac  Rep.  743. 

8.  CERTIFIGATB  Ain>  DEED,  "WHAT 
REQUIRED  TO  STATE.  —  Certificate  and 
deed  are  not  required  to  state  name  of 
"owner,"  but  of  ''person  assessed." — Hewes 
vs.  McLellan,  80  C^l.  898,  896,  22  Pac  Rep. 
287. 

4.     CERTIFICATE    AND    DEED    TnEIICH 
CONFaRM  SUBSTANTIALIiT  TO  THIS  SEC- 
TION   and    S  3776    ante    are    sufficient. — Do- 
land  vs.   Mooney,   79   CaL   137,   189,   81   Pac 
Rep.   436. 

B.  CI.  AIM  ACCRUED  BEFORE  STAT- 
UTE IN  EFFECT.  —  Statute  making  deed 
prima  facie  evidence  of  title  does  not  af- 
fect claim  accrued  before  such  statute  went 
into  effect,  and  issue  upon  such  claim  must 


be  decided  by  rule  which  existed  previously. 
— Norris  vs.  Russell,  6  Cal.  249.  230. 

d.  DEED  VALID  UPON  ITS  FACE  is  de- 
feated where  based  on  void  certificate  re- 
citing assessment  to  named  person  and  ail 
persons  and  claimants,  known  or  unknown. 
— Daly  vs.  Ah  Goon,  64  Cal.  512,  2  Pac  RepL 
401. 

7.  DEED  EXECUTED  BY  UNDEB- 
8HERIFF  is  invalid  where,  under  the  law. 
tax-collector  alone  is  authorized  to  execute 
deed,  and  where  offices  of  sheriff  and  tax- 
collector  are  distinct  under  constitution.— 
Lathrop  vs.  Brittain,  80  Cal.  680,  6SS.  684. 

8.  FORM  OF  TAX-DEED  becomes  sub- 
stance where  statute  prescribes  particular 
form,  and  where  statute  Is  not  strlctlr 
pursued,  deed  will  be  held  void. — Simmoai 
vs.  McCarthy,  118  Cal.  622.  624,  60  Pac  Rep; 
761. 

9l  legal  CAUSE  OF  SALE  must  be 
stated  In  deed  of  conveyance,  or  attempted 
conveyance  is  invalid. — Grimm  va.  O'Con- 
nell,  64  Cal.  622,  626. 

10.  LEGISLATURE  IS  COMPETENT  TO 
PRESCRIBE       FORM       OF       INSTRUXEXT 

which,  as  result  of  a  proceed ingr  In  invitan), 
can  alone  devest  citizen  of  his  title,  and 
when  form  has  been  made  necessary,  It  if 
not  for  courts  to  Inquire  whether  required 
recitals  are  of  material  facts  or  otherwise. 
— Orimm  vs.  O'Connell,  64  Cal.  622.  52S. 
See  Monson  vs.  Chester,  39  Masa  (22  Piclc) 
886;  Atkins  vs.  Kinnan,  20  Wend.  (N.  T.) 
241,  88  Am.  Dec  634. 

11.  MATERIALITY  OF  FACTS  RE- 
CITED— Conrta     will     not     detenniae.— The 

courts  cannot  Inquire  whether  required  re- 
citals are  of  material  facta  or  otherwise, 
where  statute  prescribes  recitals  and  nec- 
essary form. — Simmons  va  McCarthy,  IIS 
Cal.   622,   624,  60  Pac  Rep.   761. 

13.  MAP     REFERRED     TO     IIV     DEED, 

where  land  Is  incapable  of  Identification 
without  reference  to  "some  map,*'  is  u 
essential  as  deed  Itself,  and  testimony  of 
sheriff  who  made  survey  and  who  found 
property  only  by  usingp  map  and  maklns 
survey,  is  inadmissible  where  without  this 
testimony  court  could  not  have  found  that 
property  conveyed  or  Intended  to  be  con- 
veyed by  sheriff  was  shown  by  map  filed 
In  partition  of  property. — Cadwalader  vs. 
Nash,  78  Cal.  48,  48,  14  Pac.  Rep.  885.  See 
Mason  vs.  White.  11  Barb.   (N.  T.)  173.  175. 

15.  MISRECITAL  Ilf  DEED  AS  TO 
NAME  OF  PERSON  ASSESSED  can  vest  no 
greater  rigrhts  than  If  there  had  been  no 
statement  In  deed  as  to  name  of  person  as- 
sessed.— OrImm  vs.  O'Connell,  64  Cal.  522. 
624. 

14.  ORIGINAL  ASSESSMENT— ReHtsl  •t 
mankeiemt. — Statute  does  not  require  tax- 
deed  to  contain  recital  of  any  changes  that 
may  have  been  made  in  assessment,  as  re- 
cital of  original  assessment  is  sufllclent-' 
Davis  vs.  Pacific  L  Co.,  187  CaL  245,  252,  71 
Pac.  Rep.  16. 

16.  RECITAL      OF      FUBLICATIOlf     OF 
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WOnCE  Is  not  expressly  required  by  law 
to  Appear  in  deed.  Where,  therefore,  deed 
contains  nothlngr  to  show  that  notice  was 
not  published,  due  publication  of  notice  is 
Included  In  presumption  (which  follows 
from  presence  of  essential  recitals  in  deed) 
that  at  proper  time  and  place  property  was 
sold  as  prescribed  by  law. — Hayes  vs.  Du* 
casse,  119  CaL  682,  685,  52  Pac.  Rep.  121. 

Redemptloa  aetvally  effected  defeats 

and  thouerh  deed  is  valid  on  Its  face, 
evidence  Is  admissible  to  prove  fact  of  re* 
demption  to  defeat  same,  as  deed  Is  only 
prima  fade  evidence  that  no  redemption 
was  made. — Cooper  vs.  Shepardson,  61  Cal. 
298.   801. 

17«  Sale  at  pvblle  aactlmt  la  tax-eollce- 
tor*a  olllee. — Where  tax-deed  contains  re- 
cital that  property  was  "offered  at  public 
auction  in  tax-collector's  office,"  burden  Is 
cast  upon  party  relying  on  deed  to  prove 
that  sale  was  In  fact  made,  where  law  per- 
mits it  to  be  made. — Pierce  vs.  Low,  61  Cal. 
S80,   681. 

18.    STATUTE  BTUST  BH  STRICTLY  P17R- 

SITBD  in  reerard  to  matters  prescribed 
therein,  or  deed  will  be  held  void. — Grimm 
vs.  O'Conneli,  64  Cal.  522,  628. 

!•.     STRIlfOENT  PROVISIONS  OF  STAT- 

VTB  are  made  to  enable  state  to  collect  Its 
revenues,  and  property-owners  are  not  de- 
prived of  any  substantial  rigrhts  when  they 
are  limited  in  their  defense  to  such  matters 
as  show  that  they  do  not  justly  owe  the 
tax. — Rollins  vs.  Wrlfirht,  93  Cal.  896,  397, 
29  Pac  Rep.  68. 

90.  SPBCIFIC  DATBS   OITBSlf  IN   DBBD 

win  control  statement  or  recitals  therein 
that  notice  of  sale  for  delinquent  taxes  was 
Siven  not  less  than  twenty-one  and  not 
more  than  twenty-elgrht  days. — Carpenter 
vs.  Shlnners,  108  Cal.  869,  864,  41  Pac.  Rep. 
478. 

91.  TAX-DBBD  UNDBR  AC7T  OF  1887 
(Stats.  1887  p.  37  subd.  7  S  80),  relatinff  to 
irrigratlon,  substantially  same  as  this  sec- 
tion, relating:  to  general  taxation,  is  prima 
facie  evidence  of  facts  enumerated  in  S  30 
of  the  act — Cooper  vs.  Miller,  118  Cal.  238, 
242,  45  Pac.  Rep.  826;  Bscondldo  H.  S.  Dist. 
vs.  Escondldo  Seminary,  180  CaL  128,  188, 
€2   Pac  Rep.  401. 

22.  TECHNICAL  OBJECTION,  such  as 
failure  of  recorder,  upon  receiving  certifi- 
cate, to  mark  It  "filed"  because  no  fees 
were  paid  to  him,  is  not  essential  to  Just 
defense,  and  cannot  affect  substantial  rigrhts 
of  purchaser. — Rollins  va  Wriffht,  98  Cal. 
896,  899,  29  Pac  Rep.  68. 

2S.  TOID  TAX-DHED.  —  Tax-deed  faO- 
imm  to  Tedte  amoimt  for  whleh  property 
was  aseensed,  and  redtingr  sum  for  which 
sold,  which  was  in  excess  of  lawful  oharg'es, 
is  void. — ^Boston  Tunnel  Co.  vs.  McKenxle, 
«7  Cal.  485,  490,  8  Pac.  Rep.  22.  See  Buck- 
nail  vs.  Story,  36  Cal.  67;  Treadwell  va  Pat- 
terson, 61  Cal.  687. 

24.     Taxes   partly   lesal,   partly  lUeiraL-^ 

Tax- deed    and   whole   sale   will   be   void   If 
Pol.  C— 62 


lands  are  sold  for  taxes,  part  of  which  are 
valid    and    pa^t    Illegal. — i^nis    vs.    Austin, 

58  Cal.  162,  180. 

28.  Time  ^rhea  parcliaser  will  be  eatltled 
to  deed  must  be  recited  in  tax-deed,  and 
where  this  is  not  done,  deed  is  void. — 
Hugrhes  vs.  Cannedy,  92  Cal.  382,  886,  28 
Pac.  Rep.  673.  See  Orlmm  vs.  O'Conneli,  64 
Cal.  622;  Anderson  vs.  Hancock,  64  CaL 
466,  466,  2  Pac.  Rep.  81. 

20.  Comparet  Deed  Is  not  required  to 
recite  fact  stated  in  certificate  as  to  when 
purchaser  will  be  entitled  to  deed,  as  such 
requirement  Is  absurd,  and  results  from 
general  provision  that  deed  shall  contain 
recitals  contained  In  certificate,  which  was 
enacted  without  observing:  that  one  at  least 
of  recitals  proper  in  certificate  would  be 
entirely  improper  and  uceless  In  deed.— 
Hewes  vs.  McLellan,  80  Cal.  898,  896,  22  Pac 
Rep.  287. 

27.  Tax-deed  containing:  recital  that  land 
therein  described  was  assessed  to  "Henry 
Loose  and  to  all  owners  and  claimants, 
known  and  unknown,"  is  void  on  its  face, 
and  it  cannot  be  shown  that  there  was  In 
fact  valid  assessment. — Russ  &  Sons  Co. 
vs.  Crichton,  117  Cal.  696,  703,  49  Pac  Rep. 
1043.  See  Qrotefend  vs.  Ult,  68  Cal.  666; 
Orlmm  vs.  O'Conneli,  54  Cal.  622;  Hearst  vs. 
Egrgrlestone,  65  Cal.  866;  Brady  vs.  Dowden, 

59  Cal.  61;  Daly  vs.  Ah  Ooon,  64  Cal.  612, 
2  Pac.  Rep.  401;  Greenwood  vs.  Adams,  80 
Cal.  74,  21  Pac.  Rep.  1134. 

28.  Void  certlfleate  of  sale  affects  aad 
defeats  deed  valid  upon  its  face. — Daly  vs. 
Ah  Ooon,  64  Cal.   512.   2  Pac   Rep.  401. 

IIL     PLEADING   AND   PRACTICE. 

20.  ACTION  OF  EJECTMENT.— Defend- 
ant In  action  of  ejectment  after  plaintiff 
has  proved  proper  paper  title,  must,  under 
statute  of  limitations.  If  he  relies  upon  ad- 
verse possession,  prove  either  that  no  taxes 
were  levied  and  assessed  upon  land  or  that 
he  paid  all  taxes  that  were  levied  and  as- 
sessed thereon. — Baldwin  va  Temple,  101 
Cal.  896,  401,  36  Pac  Rep.  1008.  See  Rey- 
nolds vs.  Wlllard.  80  Cal.  606,  22  Pac.  Rep. 
262;  McGrath  vs.  Wallace,  86  Cal.  622,  629, 
24  Pac  Rep.  793. 

20.  CLOUD  ON  TITLE— Told  deed.— The 
true  test  by  which  question  whether  deed 
would  cast  cloud  upon  title  Is  this:  Would 
the  owner  of  the  property  in  an  action  of 
ejectment,  broug:ht  by  adverse  party  and 
founded  upon  deed,  he  required  to  offer  evi- 
dence to  defeat  recovery?  If  such  evidence 
would  be  necessary,  cloud  would  exist;  if 
proof  would  be  unnecessary,  no  shade 
would  be  cast  by  presence  of  deed. — Pixley 
vs.  Hug'gilns,  16  Cal.  128,  134;  Archbishop  of 
San  Francisco  vs.  Shlpman,  69  Cal.  686,  691, 
11  Pac.  Rep.  848;  Russ  A  Sons  Co.  vs.  Crich- 
ton, 117  Cal.  695,  708,  49  Pac  Rep.  1043. 

SI.  EVIDENCE,  DEED  AS — ^No  eoafllct 
liet^reea  eodea. — There  is  no  conflict  between 
provisions  of  Code  of  Civil  Procedure  re- 
lating" to  evidence  and  provision  in  this 
code  declaring  effect  of  deed  of  officer  or 
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makinff  It  prima  facte  or  presumptive  evi- 
dence of  some  other  fact. — Clarke  vs.  Mead, 
102  Cal.  516,  520,  86  Pac.  Rep.  862.  See  Mc- 
Donald vs.  Connlff,  99  Cal.  386,  34  Pac.  Rep. 
Tl. 

82.     CertUlcate    of    sale    Is    admissible    In 

evidence  for  purpose  of  showingr  that  It 
conforms  with  requirements  of  S  8776  ante, 
and  contains  matters  which,  by  this  sec- 
tion, are  to  be  recited  in  deed.— Clarke  vs. 
Mead,  102  Cal.  616.  518,  36  Pac  Rep.  862, 

88.  Deed  Is  only  ^^primary^  (prima  facie) 
evidence  "that  the  property  was  assessed 
as  required  by  law,"  and  this  rests  on  dis- 
putable presumption  that  matters  recited 
in  certificate  are  recited  in  deed  as  re- 
quired by  this  section. — ^De  Frieze  vs.  Quint, 
94  Cal.  653,  669,  28  Am.  St.  Rep.  151,  80 
Pac.  Rep.  1. 

84.  Deed  valid  apoa  Its  faee  maT  be  de- 
feated by  evidence  aliunde  as  to  void  cer- 
tificate and  assessment. — Daly  vs.  Ah  Goon, 
64  Cal.  512,  2  Pac.  Rep.  401. 

88.  'Olnpont-Street  Act."  —  Deed  griven 
for  delinquent  taxes  under  act  for  widen- 
ing: Dupont  Street.  San  Francisco,  approved 
March  23,  1876  (Stats.  1876  p.  433),  cannot 
be  said  to  be  prima  facie  evidence  under 
this  section  of  all  steps  recited  in  it,  for 
this  section  does  not  apply  to  that  act. — 
Haines  vs.  Young:,  182  Cal.  512,  513,  64  Pac 
Rep.  1079.  See  Phelan  vs.  San  Francisco, 
120  Cal.  1,  52  Pac.  Rep.  88. 

86.  Ordinances  antborlicInK  tax  proceed- 
Invs  should  have  been  proven  as  prerequi- 
site to  deed  becoming:  prima  facie  evidence 
of  compliance  with  such  proceeding:s. — 
Carpenter  vs.  Shinners.  108  CaL  369,  364,  41 
Pac.   Rep.   473. 

87.  Regmlarlty  of  proeeedlngrs  leading:  up 
to  execution  of  tax-deed  proceed  upon  theory 
that  revenue  laws  of  state  provide  methods 
whereby  property  Is  assessed  for  taxation, 
taxes  levied,  and  that  when  not  paid,  real 
estate  upon  which  such  tax  is  lien  may  be 
sold  to  realize  amount  due.  Deeds  are 
prima  fade  evidence  of  acts  required  to 
be  recited  by  law,  but  not  of  ordinances 
authorizing:  performance  of  such  acts. — 
Carpenter  vs.  Shinners,  108  Cal.  869,  864, 
41  Pac.  Rep.  473. 

88.  Tex-deed  Introduced  In  evidence 
has  no  greater  force  than  law  confers  upon 
lt._GrImm  vs.  O'Connell,  64  Cal.  522.  624. 
See  Mayo  vs.  Haynie,  60  Cal.  70,  78. 

80.  Tax-deed  sole  basis  of  arrantee's 
rlffht. — Grantee  under  tax-deed  cannot  re- 
cover   on    tax-roll    or    delinquent-list;    he 


must  recover,  if  at  all,  on  his  tax-deed,  mp- 
ported  by  evidence  of  reg:ularity  of  prior 
proceeding's  if  same  is  attacked,  and  omis- 
sions In  deed  cannot  be  supplied  by  evi- 
dence aliunde.  —  Grimm  vs.  CConnell,  64 
CaL  622,  624. 

44K  Proof  of  preUntlnary  steps  neeeasur 
to  vest  power  of  sale  in  tax-collector  is 
essential  in  absence  of  effect  as  evidence 
ffiven  to  deed  by  statute. — Emerlc  ▼«.  Al- 
varado,  90  Cal.  444,  465,  27  Pac  Rep.  85«. 
See  Keane  vs.  Cannovan,  81  CJal.  291,  82  An. 
Dec.  788;  Moss  vs.  Shear,  26  Cal.  38.  45. 

41.  VARIABrCE  BBTWKElf  DEED  AMD 
CERTIFICATE. — Where  certificate  of  sale 
introduced  by  plaintiff  a.s  part  of  evidence 
In  chief  states  that  property  was  assessed 
••to  John  De  Frieze,  and  to  all  owners  and 
claimants,  known  and  unknown."  and  where 
tax-deed  does  not  contain  words  "and  to 
all  owners  and  claimants,  known  and  un- 
known/* and  in  this  respect  falls  to  recite 
matters  contained  in  certificate,  deed  Is 
void. — De  Frieze  vs.  Quint,  94  Cal.  653,  159, 
28  Am.  St  Rep.  161,  30  Pac.  Rep.  1. 

42.  INJUNCTION. — ^Equity  will  aet  cs- 
Joln    Issnamee   of    deed    void    on    its   face.— 

RusB  A  Sons  Co.  vs.  Crichton,  117  Cal.  115. 
703,  49  Pac.  Rep.  1048. 

48.  Cloud  on  title. — Injunction  will  be 
grranted  to  restrain  execution  -  of  deed  to 
holder  of  certificate  of  sale  for  taxes,  where 
same  Is  for  purpose  of  makings  effect  ire 
Judicial  determination  of  Invalidity  of  de- 
fendant's adverse  claim  "of  an  estate  or 
interest  in  plaintiff's  land."  Deed  Itself, 
when  executed,  may  properly  show  pur- 
chaser's title  to  be  void,  and  no  actual 
cloud  cast  upon  plaintiff's  title  thereby.— 
Axtell  vs.  Gerlach,  67  CaL  483.  484,  8  Pac 
Rep.  84.  See  Brooks  vs.  Calderwood,  S( 
Cal.  663;  Harper  vs.  Rowe,  63  Cal.  23S,  238; 
Hearst  vs.  Essriestone,  65  Cal.  365;  People 
ex  rel.  Love  vs.  Center,  66  CaL  651,  6  Pac. 
Rep.  263.   6  Id.  481. 

44.  Mandamus  ^rin  lie  to  compel  officer 
to  execute  proper  deed. — Grimm  vs.  O'Con- 
nell, 64  CaL  622,  628.  See  He  well  vs.  Lane, 
53  CaL  218. 

45.  Reeltals  eomtradlctory  to  slierllPS  fe» 
tnm, — ^Writ  of  mandate  cannot  he  resorted 
to  for  purpose  of  compellingr  delivery  of 
deed  contalningr  recitals  of  what  occurred 
at  8  e.  contradictory  of  sherifTs  return. 
which  return  he  not  only  declines  to  amend, 
but  insists  to  be  correct  in  point  of  fact— 
Hewell  vs.   Lane,   53   CaL    213,  217. 


§3787.    DEED,  WHAT  RECITALS  IN  ARE  OONOLUSIVE  EVIDENCE. 

Such  deed,  duly  acknowledged  or  proved,  is  (except  as  against  actual  fraud) 
conclusive  evidence  of  the  regularity  of  all  other  proceedings,  from  the  assess- 
ment by  the  assessor,  inclusive,  up  to  the  execution  of  the  deed.  Such  deed 
conveys  to  the  state  the  absolute  title  to  the  property  described  therein,  free 
of  all  encumbrances,  except  when  the  land  is  owned  by  the  United  States  or 
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this  state,  in  which  case  it  is  prima  facie  evidence  of  the  right  of  possession, 
accrued  as  of  the  date  of  the  deed  to  the  state. 

Hf story:     Enacted  March  12,  1S72;   amended  March  28,  1895,  Stats,  and 
Amdts.  1895,  p.  329. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Construction — ^Variance  between  descrip- 

tions. 
3-5.  £flfect  of  deed  in   evidence — CondusiTe 
evidence  of  regularity  of  proceedings — 
Not  conclusive  as  to  applicant,  etc 

6.  Strict  rule  in  reference  to  description. 

7.  Sheriff's  deed — Parol  evidence  to  explain. 

8.  Title    in    ejectment  —  Tax-deeds,    when 

improperly  excluded. 

1.  APPLIBD,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etCp  in:  Rollins  vs.  Wright, 
9S  Cal.  896,  397,  29  Pac.  Rep.  58  (construed): 
Miller  vs.  Miller.  96  Cal.  376,  878,  379.  381, 
31  Am.  St.  Rep.  229,  31  Pac.  Rep.  247  (con- 
strued and  applied);  Reed  vs.  Lyon,  96  Cal. 
601,  604,  31  Pac.  Rep.  619  (construed  and 
applied);  Haaren  vs.  High,  97  Cal.  446.  447, 
82  Pac  Rep.  618  (construed);  Carpenter  vs. 
Shinners,  108  Cal.  859.  363.  41  Pac.  Rep. 
473  (cited  with  9  3786  ante) :  Hayes  vs.  Du- 
casse,  119  Cal.  682,  684.  685,  62  Pac.  Rep. 
121  (construed) ;  Chase  vs.  City  Treasurer 
of  LiOS  Angeles,  122  Cal.  640,  642,  65  Pac 
Rep.  414  (cited  with  S  3786  ante);  Escondldo 
H.  S.  Dist.  vs.  Escondido  Seminary,  130  Cal. 
128.132,  133,  62  Pac  Rep.  401  (cited); 
Klutnpke  vs.  Baker,  181  Cal.  80,  84,  63  Pac. 
Rep.  187,  676  (construed  and  applied); 
Crocker  vs.  Dougherty.  139  Cal.  621,  524,  78 
Pac.   Rep.   429   (cited  with  8  3786  ante). 

Aa  to  change  In  tbe  la^r  at  sewiloB  of 
leKlalatiire  in  1895,  proTldlnff  for  sale  of 
propertT  for  dellmQiiont  tazco  to  the  stato, 
see  ante  S  3771  and  note  par.  2. 

As  to  effect  of  deed  a«  evidence,  bnrden  of 
proof,  etc..  see  ante  S  8786  and  note  par.  6. 

Aa  to  preanmptloB  from  recital  in  deed, 
see  ante  S  8786  and  note. 

2.  CONSTRITCTION.  —  Tarlaaeo  between 
deoerlptlona. — One  of  proceedings  contem- 
plated by  this  section  is  act  of  tax-collector 
in  copyinir  certificate  In  book  of  descrip- 
tions, and  where  description  of  land  sold, 
in  book  kept  for  that  purpose  in  office  of 
tax-collector,  varied  from  description  con- 
tained in  certificate  and  In  tax-deed,  such 
variance  does  not  render  deed  ineffective, 
as  riffhts  of  purchaser  cannot  be  Impaired 
by  failure  of  tax-collector  to  make  correct 
copy  of  certificate  in  his  book. — Klumpke 
va  Baker,  131  Cal.  80,  84,  63  Pac  Rep.  187, 
676. 

8.  BFFECT  OF  DBE3>  TK  BSTIDBlfCB* 
— ^Upon  introduction  of  deeds  in  evidence, 
unless  evidence  is  introduced  on  part  of 
opposing  party  which  had  effect  to  im- 
peach validity  of  deeds,  plaintifiC  is  entitled 
to  Judgment — Klumpke  vs.  Baker,  181  Cal. 
80,  82,  68  Pac  Rep.  187,  676. 

An  to  tax-deed  fat  evldonee.  In  general^ 
see  ante  f  8786. 

4.  DKBD  IS  OmtBRALIiT  VADB  COM- 
0L1T8IVK     KVIDBHCB     OF    RBOVLAIUTT 


OF  Alili  FROCBBDINGS  not  presumptively 
established  by  recitals  prescribed  by  stat- 
ute under  (9  8776,  3786,  and  3786  of  this 
code. — Hayes  va  Ducasse,  119  Cal.  682,  684, 
62  Pac.  Rep.  121.  See  Rollins  vs.  Wright. 
93  Cal.  895.  29  Pac.  Rep.  68;  Miller  vs.  Mil- 
ler. 96  Cal.  376,  31  Am.  St  Rep.  229,  31  Pac 
Rep.  247;  Chase  vs.  City  Treasurer  of  Los 
Angeles,  122  Cal.  640,  648,  56  Pac.  Rep. 
414. 

5.  NOT  CONCLUSIVE  AS  TO  APPLICANT 
FOR  OR  HOLDE2R  OF  DEED. — Deed  is  made 
conclusive  as  to  acts  and  proceedings  re- 
quired to  be  done  at  hands  of  public  offi- 
cials intrusted  with  various  steps  leading 
up  to  execution  of  tax-deed,  but  not  aa  to 
things  required  to  be  done  by  applicant  for 
or  holder  of  deed. — Miller  vs.  Miller,  96  Cal. 
376.  380,  81  Am.  St  Rep.  229,  31  Pac.  Rep. 
247;  Reed  vs.  Lyon,  96  Cal.  501,  604,  81  Pac. 
Rep.  619.  'See  Landregan  vs.  Peppin,  86 
Cal.  122,  126,  24  Pac.  Rep.  859;  Hughes  vs. 
Cannedy,  92  Cal.  382,  386.  28  Pac.  Rep.  673; 
Rollins  vs.  Wright,  93  Cal.  396.  399,  29  Pac. 
Rep.  68;  Reed  vs.  Thompson,  56  Iowa  465. 
9  N.  W.  Rep.  381;  Wilson  vs.  Crafts,  56 
Iowa  460,  9  N.  W.  Rep.  833. 

6.  STRICT  RUIiB  IN  RJBFERBNCB  TO 
DESCRIPTION  is  applied  in  case  of  tax- 
deeds  and  others. — People  va  Mahoney,  56 
Cal.  286.  289;  Best  vs.  Wohlford,  144  Cal.  733, 
787,  78  Pac  Rep.  298;  Palomares  L.  Co.  vs. 
County  of  Los  Angeles.  146  Cal.  530.  536,  80 
Pac.  Rep.  931.  but  see  last- mentioned  cases 
modifying  doctrine  declared  In  People  vs. 
Mahoney,  supra,  as  to  admissibility  of  evi- 
dence aliunde  to  render  indefinite  or  uncer- 
tain description  certain. 

7.  SHERIFF'S  DEED — Parol  evidence  to 
explain. — Where  sheriff's  deed  refers  in  gen- 
eral terms  to  official  map  of  a  town,  parol 
evidence  Is  admissible  to  Identify  map 
which  has  been  officially  declared  to  be  the 
town  map,  and  fact  that  particular  refer- 
ence in  deed  to  survey  and  to  surveyor  who 
made  map  does  not  literally  accord  with 
indorsement  on  map  is  immaterial. — Cad- 
walader  vs.  Nash,  78  Cal.  43,  46.  14  Pac.  Rep. 
886.     See  Penry  vs.  Richards,  52  Cal.  496. 

&  TITLE  IN  EJECTMENT— 'TAX- 
DEEDS  —  "When     Improperly     excluded. — In 

action  of  ejectment,  where  plaintiff  based 
his  right  to  recover  on  valid  tax-deeds,  and 
offered  such  deeds  In  evidence,  held  that 
court  erred  in  excluding  such  deeds,  where 
only  objections  to  validity  thereof  were  as 
follows:  1.  Deed  shows  fifty  cents  was 
charged  for  certificate,  and  hence  tax-sale 
was  for  too  much  by  fifty  cents;  2.  Tax- 
collector  offered  entire  lot  for  sale  instead 
of  smallest  quantity  which  any  person 
would  be  willing  to  take  and  pay  tax;  3. 
That  there  is  no  recital  in  such  deed  that 
plaintiff  was  or  would  be  entitled  to  a  deed 
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Cn    one     year;     4.  t^and    was    assessed    to      no  name  In   law. — Hewes  vs.  McLellan,  8t 
Thomas   Hayes,    not   to    owner,    that   beinff      Cal.  398,  396,  22  Pac.  Rep.  287. 

§  3788.    DEEDS  CONVEY  ABSOLUTE  TITLE.    Such  deed  conveys  to  the 
state  the  absolute  title  to  the  property  described  therein,  as  of  the  date  of  the 
expiration  of  the  period  of  five  years  from  the  date  of  the  sale  of  said  property 
to  the  state,  free  of  all  encumbrances,  except  when  the  land  is  owned  by  the 
United  States  or  this  state,  in  which  case  it  is  prima  facie  evidence  of  the  righ* 
of  possession,  accrued  as  of  the  date  of  the  deed  to  the  state.    All  said  deeds 
when  recorded  by  the  recorders  of  the  several  counties,  as  prescribed  in  section 
thirty-seven  hundred  and  eighty-five  of  this  code,  shall  be  duly  certified  by 
such  county  recorder,  and  shall  be  duly  filed  in  the  office  of  the  surveyor- 
general,  and  thereupon  the  land  shall  again  become  subject  to  entry  and  sale 
in  the  same  manner,  and  subject  to  the  same  conditions,  as  apply  to  other  state 
lands  of  like  character,  except  that  the  former  possessors  of  lands  thus  deeded 
to  the  state,  their  heirs  or  assigns,  shall  be  preferred  purchasers  thereof  for 
the  period  of  six  months  after  the  deeds  are  filed  with  the  surveyor-general, 
as  prescribed  in  this  section;  but  the  surveyor-general  shall  not  permit  an 
entry,  or  make  a  sale  of  any  lands  thus  deeded  to  the  state,  except  upon  the 
previous  payment  into  the  state  treasury,  in  addition  to  the  price  of  said  lands, 
as  compared  with  the  price  fixed  for  other  state  lands  of  a  like  character,  by 
the  person  or  persons  proposing  to  make  the  entry  or  purchase,  of  a  sum  eqnal 
to  the  delinquent  taxes,  costs,  and  penalties,  by  virtue  whereof  the  state 
became  a  purchaser  of  the  lands  thus  sought  to  be  entered  or  purchased,  and 
also  all  delinquent  taxes,  costs,  and  penalties  which  may  have  accrued  upon 
such  lands  subsequent  to  the  date  of  the  sale  to  the  state,  in  pursuance  of 
which  the  state  received  a  deed  therefor.    The  money  thus  paid  into  the  state 
treasury  shall  be  distributed  in  the  manner  prescribed  in  section  thirty-eight 
hundred  and  sixteen  of  this  code.    Li  all  cases  where  land  has  heretofore  been 
sold  to  the  state  for  delinquent  taxes,  the  deed  therefor  shall  be  made  within 
one  year  after  this  act  takes  effect;  provided,  five  years  shall  have  elapsed 
after  the  date  of  such  sale. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  54;  March  9,  1876,  Code  Amdts.  1875-6,  pp.  63-64;  Feb- 
ruary 13,  1885,  Stats,  and  Amdts.  1885,  p.  3;  February  25  and  March  28, 
1895,  Stats,  and  Amdts.  1895,  pp.  20-21,  329-330.    See  post  9  3788 [a]. 

1.  Applied,  cited,  construed,  referred  to.  leslalatwe  fat  1805,  pro-vldiBir  for  tile  ^f 

2.  Amendment    of    1885 — Prospective    statute      property  for  dellnqnent  taxes  to  the  Btmtt, 

of  limitation.  see  ante  f  3771  and  note  par.  2. 

3.  State  as  purchaser — ^Limitation  of  time.  Am   to  bo   dlfltimctloB   between  lim  ter 

1.     APPLIED,   CITBD,   CONSTRUED,  RIB-  *"«»'  »®«  *"*®  «  ^''^^  *°<*  "^^  P*'   ^ 

FERRED  TO,  etc..  In:    Tuttle  vs.  Block.  104  ^     AMENDMENT     OP     FEBRUARY    19; 

Cal.    443,    447,    448,    450.    88    Pac.    Rep.    109  *®®*»  *■  clearly  prospective  statute  of  liml- 

(construed  and  applied) ;   Russ  &  Sons  Co.  Nation  of  time  within  which  tax-deed  mujt 

vs.  Crlchton,  117  Cal.   696,  698,  699.   49  Pac,  ***^®  ^®®°  made,  and  consequently  like  Ilm- 

Rep.  1043   (construed  and  applied);  Callfor-  'tation  of  time  within  which  an  action  rauit 

nia  L.  &  T.   Co.  vs.  Wels,   118  Cal.   489,  494.  ^^^^  ^^^^  commenced  to  enforce  malting  of 

495,  50  Pac.  Rep.  697  (construed  with  §  3716  ""^^^   deed.— Tuttle  vs.   Block,   104  Cal  44J, 

ante);  Hayes  vs.  Ducasse,  119  Cal.  682,  684,  **^'  *^  ^*^*  ^®P-  l®** 

52  Pac.   Rep.   121    (construed);  Klumpke  vs.  8.     STATE  AS    PURCHASER.— -LtaltatlM 

Baker.  131  Cal.  80,  82,  63  Pac.  Rep.  187.  676  of  time  within   which   deed   must  be  made 

(cited);   German   S.   &   Li.   Soc.   vs.   Ramlsh,  under  this  section  was  not  intended  to  and 

188   Cal.   120,   126,   69  Pac.   Rep.  89,   70   Pac.  does  not  apply  to  state  as  purchaser— Run 

Rep.   3  067    (construed).  &  Sons  Co.  vs.   Crlchton,  117  CaL  «S5.  7M, 

As    to   change   In   the   law    at    aeaiilon   of  49  Pac.  Rep.   1048. 
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§  3788[a].  STATE  LANDS  NOT  PAID  FOR  IN  FULL,  SUBJECT  TO 
ENTRY  AND  SALK  When  state  lands,  upon  which  the  full  purchase  price 
of  one  dollar  and  twenty-five  cents  per  acre  has  not  been  paid,  and  the  deed 
therefor  to  the  state  provided  for  in  section  three  thousand  seven  hundred 
and  eighty-five  has  been  forwarded  to  and  filed  with  the  surveyor-general, 
the  said  lands  shall  again  become  subject  to  entry  and  sale,  in  the  same  man- 
ner, and  subject  to  the  same  conditions,  as  apply  to  other  state  lands  of  like 
character,  except  that  the  former  possessors  of  the  lands  thus  deeded  to  the 
state,  their  heirs  or  assigns,  shall  be  preferred  purchasers  thereof  for  the 
period  of  six  months  after  the  deeds  are  filed  with  the  surveyor-general ;  but 
the  surveyor-general  shall  not  permit  an  entry,  or  make  a  sale  of  any  lands 
thus  deeded  to  the  state,  except  upon  the  previous  payment  into  the  state 
treasury,  as  other  moneys  are  required  to  be  paid  therein,  in  addition  to  the 
price  of  said  lands  as  compared  with  the  price  fixed  for  other  state  lands  of 
like  character,  by  the  person  or  persons  proposing  to  make  the  entry  or  pur- 
chase, of  a  sum  equal  to  the  delinquent  taxes,  penalties,  costs,  and  accruing 
costs,  by  virtue  whereof  the  state  became  a  purchaser  of  the  lands  thus  sought 
to  be  entered  or  purchased,  and  also  all  delinquent  taxes,  penalties,  and  costs, 
which  may  have  accrued  upon  such  lands  prior  to  and  subsequent  to  the  date 
of  the  sale  to  the  state,  in  pursuance  of  which  the  state  received  a  deed  there- 
for. The  money  thus  paid  into  the  treasury  shall  be  distributed  in  the  manner 
prescribed  in  section  three  thousand  eight  hundred  and  sixteen;  provided, 
that  the  moneys  received  for  twenty  per  cent  of  the  purchase  money  and  accru- 
ing interest,  together  with  the  principal,  in  case  of  full  payment  on  the  lands, 
shall  be  distributed  by  the  surveyor-general,  in  the  manner  now  provided  by 
law  for  such  distribution. 

History:  Enacted  March  28,  1895,  State,  and  Amdts.  1895,  pp.  329-330. 
This  act  purported  to  be  an  amendment  to  the  original  §  3788,  but  the  pro- 
visions being  somewhat  dissimilar,  it  is  questionable  whether  the  proposed 
amendment  of  March  28  superseded  the  prior  amendment  of  February  25, 
printed  in  the  preceding  section,  and  for  that  reason  both  are  given. 

§3789.  PEIMA  FACIE  EVIDENOE  OF  ASSESSMENT;  WHAT  BOOKS 
CONSTITUTE.  The  assessment-book  or  delinquent-list,  or  copy  thereof,  certi- 
fied by  the  county  auditor,  showing  unpaid  taxes  against  any  person  or  prop- 
erty, is  prima  facie  evidence  of  the  assessment,  the  property  assessed,  the 
delinquency,  the  amount  of  taxes  due  and  unpaid,  and  that  all  the  forms  of 
law  in  relation  to  the  assessment  and  levy  of  taxes  have  been  complied  with. 

History:  Enacted  March  12,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  pp.  149-150;   March  28,  1895,  Stats,  and  Amdts.  1895,  p.  330. 

1.  Applied,  cited,  construed,  referred  to.  deuce  not  only  of  assessment  and  of  amount 

2.  Assessment-book  as  prima  facie  evidence.  of  unpaid  taxes,  but  also  of  fact  that  all 

.      ..^-^^  -^       ^        M        ^  ^  forms  of  Utw  In  relation  to  assessment  and 

1.     Applied,  cited    «ontraed,  refewved  to,  ^^^^  ^^^^  ^^^„  complied  wIth.-San  Gabriel 

etc..    In:     San   Gabriel    V.   L.    &   W.    Co.    vs.  y.  L.  &  W.  Co.  vs.  Wltmer  Co.,  96  Cal.  623. 

WItmer  Co..   96   Cal.   623.   636.   29   Pac.   Rep.  ^j^    29   Pac.   Rep.   BOO.  81   Pac.   Rep.   688    18 

BOO.  31  Id.  688.  18  L.  R.  A  465   (construed).  ^  ^  ^   4^5      g^^  j^^doc  County  vs.  Church- 

3.     AsacMment-book   Is   prima    facte   evl-  111,  76  Cal.   172.   16   Pac.   Rep.   771. 

§  3790.    SEIZUBE  AND  SALE  OF  PERSONAL  PROPERTY  FOR  TAXES. 

The  tax-collector  of  each  county,  and  city  and  county,  shall  have  power,  and 
it  is  hereby  made  his  duty  af  any  time  after  receiving  from  the  county  auditor 
the  assessment-books  in  pursuance  of  the  provi.sions  of  section  thirty-seven 
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hundred  and  thirty-two  of  the  Political  Code,  to  collect  the  taxes  due  on  per- 
sonal property,  except  when  real  estate  is  liable  therefor,  by  seizure  and  sale 
of  any  personal  property  owned  by  the  delinquent. 

History:  Enacted  March  12,  1872;  amended  January  15,  1876,  Code 
Amdts.  1875-6,  p.  61;  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  330; 
March  23,  1901,  Stata.  and  Amdts.  1900-1,  p.  649. 

§  3791.  KANNER  OF  OONDUOTINO  SALE,  ETO.  The  sale  must  be  at 
public  auction,  and  of  a  sufScient  amount  of  the  property  to  pay  the  taxes, 
percentages,  and  costs. 

History:    Enacted  March  12,  1872. 

§  3792.  SAME.  [HADE  AFTER  NOTICE.]  The  sale  must  be  made  after 
one  week's  notice  of  the  time  and  place  thereof,  given  by  publication  in  a 
newspaper  in  the  county,  or  by  posting  in  three  public  places. 

History:     Enacted  March   12,   1872. 

Applied,    eitedt     eonatmedf    referred    to,      Co.,  68  CaL  S89,  894  (cited  with  other  aec- 
etc.,  in:  Maxwell  vs.  SuperTisors  Stanislaus      tions). 

§  8793.    FEES  FOB  SELUNO  PEBSONAL  PBOPEKTY  AND  HXLEAGS. 

For  seizing  or  seUing  personal  property,  the  assessor  may  charge  in  each  case 

the  sum  of  three  dollars,  and  the  same  mileage  as  is  allowed  by  law  to  the 

sheriff  of  the  county. 

History:  Enacted  March  12,  1872;  amended  March  28,  1895,  Stats,  and 
Amdts.  1895,  p.  830. 

§  3794.    TITLE  TO  PROPERTY  VESTS  IN  PTIR0HA8ER  ON  PATHEHT. 

On  paym-ent  of  the  price  bid  for  any  property  sold,  the  delivery  thereof,  with 
a  bill  of  sale,  vests  the  title  thereto  in  the  purchaser. 

History:    Enacted  March  12,   1872. 

§  3795.  EXCESS  OF  PROCEEDS  RETURNED  TO  OWNER.  All  excess 
over  the  taxes,  per  cent,  and  costs  of  the  proceeds  of  any  such  sale,  must  be 
returned  to  the  owner  of  the  property  sold,  and  until  claimed  must  be  deposited 
in  the  county  treasury,  subject  to  the  order  of  the  owner,  heirs,  or  assigns. 

History:    Enacted  March  12,   1872. 

§  3796.  UNSOLD  PORTION  TO  BE  LEFT  AT  PLACE  OF  SALE  AT 
"BJSK  OP  OWNER.  The  unsold  portion  of  any  property  may  be  left  at  the 
place  of  sale  at  the  risk  of  the  owner. 

History:     Enacted  March  12,  1872. 

§3797.  SETTLEMENT  OF  COLLECTOR  WITH  ATTDITOR;  OOMFAB^ 
INQ  LIST.  The  tax-collector  must,  on  or  before  the  last  day  in  June  of  each 
year,  attend  at  the  office  of  the  auditor  with  the  delinquent-list,  with  all  items 
collected  marked  **paid"  thereon,  and  the  auditor  must  then  carefully  com- 
pare the  list  with  the  assessment  of  persons  and  property  not  marked  "paid" 
on  the  assessment-book,  and  when  taxes  have  been  paid,  must  note  the  fact 
in  the  appropriate  column  in  the  assessment-book. 

History:     Enacted  March  12,  1872;    amended  March  31,  1891,  Stats,  and 
Amdts.  1891,  p.  449;    March  28,  1895,  Stats,  and  Amdts.  1895,  p.  330. 

Applied,  cited,  construed,  referred  to,  etc.,  623.  529  (cited  with  other  sections);  lAke 
In:   People  ex  rel.  Love  vs.  Ashbury,  46  Cal.      County  vs.   Sulphur  Bank   Q.  S.  IC  Co..  W 
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Cal.  17,  2S,  4  Pac.  Rei>.  876  (construed  with  As   to    Jadsment    allowtniT    Interest   upon 

I  3803  post) ;  California  L.  &  T.  Co.  vs.  Weis,  taxes,  when  erroaeoiisy  see  post  |  3803  and 
118  CaL  489,  496,  60  Pac.  Rep.  $97  (cited).  note  par.  9. 

§  3798.  SAME.  [OATH  TO  TAX-OOLLEOTOB.]  The  auditor  must  then 
administer  to  the  tax-collector  an  oath,  to  be  written  and  subscribed  in  the 
delinquent-list,  that  every  person  and  all  property  assessed  in  the  delinquent- 
list  on  which  taxes^  have  been  paid  has  been  credited  in  the  list  with  such  pay- 
ment. 

History:    Unacted  March   12,  1872. 

§  3799.    FINAL  SETTLEMENT  OF  ATTDITOE  AND  OOLLEOTOE.    The 

auditor  must  then  foot  up  the  amount  of  taxes  unpaid,  and  credit  the  tax- 
collector  with  the  amount,  and  have  a  final  settlement  with  him;  and  the  delin- 
quent-list must  remain  on  file  in  the  auditor's  ofSce. 

History:     Enacted  March  12,  1872;   amended  April  8,  1876,  (}ode  Amdts. 
1875-6,  p.  59;   March  28,  1895,  Stats,  and  Amdts.  1895,  p.  830. 

§3800.  COLLECTOR  MUST  MAKE  AFFIDAVIT;  INDORSEMENT  ON 
LIST.  At  the  time  mentioned  in  section  three  thousand  seven  hundred  and 
sixty-four  the  tax-collector  must  make  an  affidavit,  indorsed  on  the  list,  that 
the  taxes  not  marked  ''paid''  have  not  been  paid. 

History:     Enacted  March  12,  1872;   amended  March  31^  1891,  Stats,  and 
Amdts.  1891,  p.  449;   March  28,  1895,  Stats,  and  Amdts.  1895,  p.  330. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Board  of  supervisors — No  jurisdiction  to 

cancel  taxes,  etc. 

1.  APPLIBD,  CITED,  COICSTIUJBD,  RBS- 
ITERRBD  TO,  etc..  In:  People  ex  rel.  Love 
vs.  Ashbury,  46  Cal.  623,  528  (construed 
with  S  8801  post) ;  California  L.  A  T.  Co.  vs. 
Wels,  118  Cal.  489,  496.  60  Pac  Rep.  697 
(construed  with  I  3764  ante). 

As    to    eonstmetloB   of   thim   sciftton   frith 


fmte  §S  87il4,  S768  in  reference  to  eoatradlc* 
tory  proTlaloDfl,  see  ante  9  3764  and  note 
par.   8. 

%  BOARD  OF  SVPBRTISORS  HAS  NO 
JURISDICTION  to  determine  that  any  tax 
cannot  be  collected  nor  power  to  cancel 
taxes,  unless  affidavit  of  collector  provided 
for  in  this  section  has  been  made. — People 
ex  rel.  Love  vs.  Ashbury,  46  Cal.  523,  628; 
People  vs.   Boord,   60   Cal.    282,    284. 


§  3801.  PRINTED  LIST  OF  LANDS  SOLD.  It  shall  be  the  duty  of  the 
tax-collector,  within  thirty  days  after  the  sale  of  any  land  for  delinquent 
taxes,  to  furnish  to  the  asses^sor  the  complete  printed  list  of  all  such  lands  so 
sold,  and  thereupon  the  assessor  shall  enter  upon  the  asses3ment-book,  imme- 
diately after  the  description  of  the  property,  the  fact  that  said  property  has 
been  sold  for  taxes,  and  the  date  of  such  sale. 

["Sold  for  taxes."]  Upon  all  bills  or  statements  of  or  for  taxes  accruing 
on  said  property  subsequent  to  the  date  of  such  sale,  and  prior  to  the  redemp- 
tion of  said  property,  or  the  execution  to  the  state  of  a  deed  therefor,  there 
shall  be  distinctly  and  legibly  written,  printed,  or  stamped  the  words  ''sold 
for  taxes,"  and  also  the  date  of  such  sale. 

History:  Enacted  March  12,  1872;  repealed  March  24,  1874,  Code 
Amdts.  1873-4,  p.  150.  Present  section  enacted  February  25,  1895,  Stats,  and 
Amdts.  1895,  p.  21;  amended  March  28,  1895,  Stats,  and  Amdts.  1895, 
p.  331 ;  April  1,  1897,  Stats,  and  Amdts.  1897,  p.  432.  The  amendments  of 
March  28,  1895,  and  April  1,  1897,  do  not  repeal  or  supersede  the  last  sen- 
tence (given  alone  in  a  separate  paragraph)  in  the  amendment  of  Febru- 
ary 25. 

1.  Applied,  cited,  construed,  referred  to.  8.  Resolution  of  board  of  supervisors,    when 

2.  Exceptional  authority  given  board  of  su-  void. 

pervisors.  4.  Tax-collector,  when  not  necessary  party. 
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1.  APPIilBD,  CITED,  CONTSTRITBD,  RB- 
FERRED  TOy  etc..  In:  People  ex  reL  Love 
vs.  Ashbury,  46  Cal.  628,  628,  629  (con- 
strued). 

a.  EXCEPTIONAL  AUTHORITY  IS 
GIVEN   TO    BOARD    OF   SUPERVISORS    by 

this  section  to  cancel  such  of  unpaid  taxes 
as  in  Its  opinion  cannot  be  collected;  but 
before  that  authority  can  be  exercised, 
statement  of  amount  of  unpaid  taxes  must 
be  filed  by  auditor  with  clerk  of  board. — 
People  ex  rel.  Love  vs.  Ashbury,  46  Cal.  628, 
629. 

S.  RESOLUTION  OF  BOARD  OF  SUPER- 
VISORS is  void,  providing  that  assessment 
on  all  solvent  debts  and  all  solvent  debts 
secured  by  mortgraflre  on  list  of  unpaid  tax- 
es furnished  by  auditor  on  assessment-roll 


b«  canceled,  and  directing*  clerk  to  ntan 
the  list  of  unpaid  taxes  as  corrected  by 
board  to  auditor  in  order  that  unpaid  taxes 
remaining  on  list  may  be  entered  on  assess- 
ment-roll for  fol lowing  fiscal  year,  where 
such  resolution  was  passed  without  refer- 
ence to  tax-collector's  affidavit  provided  for 
in  this  section. — People  ex  rel.  Love  vs. 
Ashbury,  46  Cal.  623,  528. 

4.  Tax-collector  Is  not  BcecsMiry  partr 
to  proceeding  upon  application  for  writ  of 
mandate  to  require  auditor  to  enter  upos 
assessment-book  unpaid  taxes  for  fiscal 
year  upon  certain  solvent  debts,  where  tax- 
collector  has  not  refused  to  perform  anr 
duty  pertaining  to  his  office. — People  ex  reL 
Love  vs.  Ashbury,  46  Cal.  623,  528. 


§  3801[a].  SAKE.  It  shall  be  the  duty  of  the  tax-collector,  within  thirtj 
days  after  the  sale  of  any  land  for  delinquent  taxes,  to  furnish  to  the  aaditor 
the  complete  printed  list  of  all  such  lands  so  sold,  and  thereupon  the  aaditor 
shall  enter  upon  the  assessment-book  of  the  current  year,  immediately  after 
the  description  of  the  property,  the  fact  that  said  property  has  been  sold  for 
taxes,  and  the  date  of  such  sale. 

History:  Amendment  to  8  3801  passed  Mareh  28,  1895,  Stats,  and 
Amdts.  1895,  p.  331 ;  amended  April  1,  1897,  Stats,  and  Amdts.  1897,  p.  432. 
This  amendment  covers  a  portion  of  the  amendment  passed  earlier  in  the 
same  session  of  the  legislature,  and  to  that  extent  repeals  the  same;  but  it 
does  not  attempt  to  regulate  the  matter  provided  for  in  the  last  sentence 
of  the  former  amendment,  which  is  given  in  the  preceding  section,  and  the 
latter  sentence,  not  being  specifically  repealed,  is  regarded  as  still  being  law, 
and  for  that  reason  both  amendments  are  printed  as  given  herein. 

§  3802.    TTNPAID  TAXES  NOT  OANOELED  TO  BE  ENTERED  (repealed). 

History:  Enacted  March  12,  1872;  repealed  April  8,  1876,  Code  Amdts. 
1875-6,  p.  59. 

Applied,  elted,  eomstmedy  referred  to,  etc..    In:   People  ex  reL  Love  ts.  Ashbury*  4t  CaL 
B28,  527,  529   (cited  with  other  sections). 

§3803.    SAME  (repealed). 

History:  Enacted  March  12,  1872;  repealed  March  28,  1895,  Stats, 
and  Amdts.  1895,  p.  831. 


1.  Applied,  cited,  construed,  referred   to. 

2.  Construction — Sales    to    which    section 

does  not  apply. 

3.  Same — "Delinquent  taxes"  referred  to. 

4.  Same — Provision  as  to  interest. 

5.  Interest — Bequired  to  be  paid  by  delin- 

quent. 

6.  Same — ^Why  added. 

7.  Same — To  what  delinquent  tax  applied. 

8.  Same — Penalty. 

9, 10.  Judgment  in  action  to  recover  state 
and  county  taxes — Should  distinguish 
between  amounts. 

1.  APPLiTBD,  CFTED,  CONSTRUBD,  RE« 
FBRRED  TO,  etc.,  in:  Harper  vs.  Bowe. 
63  Cal.  233,  236  (construed);  LAke  Co.  vs. 
Sulphur  Bank  Q.  S.  M.  Co.,  66  Cal.  17,  26, 
4  Pac.  Rep.  876  (construed);  Lake  Co.  vs. 
Sulphur  Bank  Q.  M.  Co.,  68  Cal.  14,  16,  8 
Pac.  Rep.  693  (construed);  People  vs.  North 
Pac.  C.  R.  Co.,  68  Cal.  661,  663.  10  Pac.  Rep. 
46   (construed  as  not  applyingr);  People  ex 


rel.  Attorney-General  vs.  Rels.  76  (Hil.  2<'- 
272,  276,  18  Pac  Rep.  309  (construed  tad 
applied) ;  People  vs.  Central  Pac  R  Co.,  W5 
Cal.  676,  696,  88  Pac  Rep.  905  (construed). 
As  to  limes,  forfeltaren,  and  peaaltlM,  par- 
able late  treasiuT  of  coontyy  see  post  f  SSSt 
and  note. 

2.  CONSTRUCTIOIC.— This  section  has  no 
application  to  sale  made  by  tax-collector  to 
collect  delinquent  taxes  In  first  Instance.— 
Harper  ts.   Rowe,   68   CbI,   238,  286. 

8.  This  section  refers  to  dellnqaeni 
taxes  which  remain  unpaid  until  thlnl 
Monday  of  March.— Lake  Co.  vs.  Sulphur 
Bank  Q.  M.  Co.,  68  Cal.  14.  16,  8  Pac  Rep. 
693.  See  Lake  Co.  vs.  Sulphur  Bank  Q.  ^ 
Co.,  66  Cal.  17,  4  Pac  Rep.  876. 

4.  Provision  in  this  section  for  interest 
upon  certain  class  of  taxes  is  Indicative  of 
an  Intention  on  part  of  legrislature  to  ex- 
clude all  other  classes. — People  va  Central 
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Pac  R.  Co.,  105  Cal.  576,  595,  S8  Pac.  Rep. 
306.  See  People  vs.  North  Pac.  C  R.  Co., 
48  Cal.    661,  10  Pac.  Rep.  45. 

8.  IMTBRBST  RSaVIRBSD  TO  BB  PAID 
BY  DEI^INaUBNT  as  penalty  or  forfeiture 
must  be  paid  Into  treasury  for  use  of 
county  where  person  asrainst  whom  recoT- 
ery  Is  had,  resides. — ^People  ex  rel.  Attor« 
ney-Qeneral  va  Rei8»  76  Cal.  2e9,  278,  18 
Pac  Rep.  809. 

«•  nVTBRBST  IS  ADDED  TO  COHPEH- 
SATb:  for  long  DSliAT  and  as  an  in- 
centive to  taxpayer  to  make  voluntary  pay- 
ment, and  thus  stop  Interest — Harper  vs. 
Rowe,    68  Cal.  238,  236. 

7.  INTEREST  AT  RATE  OF  TWO  PER 
CENT  PER  MONTH  ON  DBLINaUEBTT 
TAXES  S  agrainst  railroad  corporation  Is  not 
authorized  under  this  section  in  an  action 
to  recover  such  delinquent  taxes,  as  this 
section  refers  only  to  delinquent  taxes  men- 
tioned In  sections  immediately  preceding*, 
and  has  no  application  to  other  taxes  than 
those  mentioned. — People  vs.  North  Pac.  C 
R.    Co.,   88   CaL   561,   558,   10   Pac.    Rep.    46. 


See  Harper  vs.  Rowe,  68  Cal.  233,  236;  Lake 
Co.  vis.  Sulphur  B.  Q.  M.  Co.,  66  Cal.  17.  4 
Pac.    Rep.     876. 

8.  PAYMENT  OF  INTEREST  UNDER 
THIS  SECTION  IS  PENAIiTY  for  non-pay- 
ment of  delinquent  taxes,  and  is  forfeiture 
also  In  sense  of  penalty. — ^People  ex  rel. 
Attorney-General  va  Rels,  76  Cal.  269,  277, 
18  Pac.  Rep.  809. 

a.  JI7DGHENT»  IN  ACTION  BROUGHT 
TO  RBCOTBR  STATE  AND  COUNTY 
TAXBSy  With  penalty  and  two  per  cent 
monthly  Interest  thereon,  held  erroneous 
where  such  Judgment  did  not  refer  to  de- 
linquent taxes  mentioned  In  this  and  pre- 
cedlngr  sections  and  which  remained  unpaid 
until  third  Monday  of  March. — Lake  Co.  vs. 
Sulphur  Bank  Q.  a  M.  Co.,  66  Cal.  17,  26,  4 
Pac.  Rep.  876. 

10.  Jodvmcnts  should  dtotlairnlsli  as 
betvreea  amomits  due  state  and  eooaty  re- 
speetlvely. — ^Lake  Co.  va  Sulphur  B.  Q.  M. 
Co.,  66  Cal.  17,  4  Pac.  Rep.  876;  Lake  Co.  vs. 
Sulphur  B.  Q.  M.  Co.,  68  Cal.  14,  8  Pac.  Rep. 
698. 


§3804.  TAXES  ILLEGALLY  COLLECTED.  PAID  ON  ERRONEOUS 
ASSESfflSENT.  REFUNDING  OF.  Any  taxes,  penalties  or  costs  thereon 
heretofore  or  hereafter  paid  more  than  once,  or  heretofore  or  hereafter  erro- 
neoTisly  or  illegally  collected,  or  any  taxes  heretofore  or  hereafter  paid  upon 
an  assessment  in  excess  of  the  actual  cash  value  of  the  property  so  assessed, 
by  reason  of  a  clerical  error  of  the  assessor,  as  to  the  excess  in  such  cases,  or 
any  tax  heretofore  or  hereafter  paid  upon  an  erroneous  assessment  of  improve- 
ments on  real  estate  not  in  fact  in  existence  when  said  tax  became  a  lien,  may, 
by  order  of  the  board  of  supervisors,  be  refunded  by  the  county  treasurer. 
Whenever  any  payment  shall  have  been  made  to  the  state  treasurer,  by  the 
county  treasurer,  as  provided  by  section  three  thousand  eight  hundred  and 
sixty-five  and  section  three  thousand  eight  hundred  and  sixty-six  of  this  code, 
and  it  shall  afterwards  appear  to  the  satisfaction  of  the  board  of  supervisors 
that  a  portion  of  the  money  so  paid  should  be  refunded  as  herein  provided, 
said  board  of  supervisors  may  refund  such  portion  of  the  said  taxes,  penalties 
and  costs  so  paid  to  the  said  treasurer  to  the  person  entitled  to  the  same  out 
of  the  general  fund,  and  upon  the  rendering  of  the  report  required  by  section 
three  thousand  six  hundred  and  sixty-eight  of  this  code  the 

Auditor  shall  certify  to  the  controller,  in  such  form  as  the  controller  may 
prescribe,  all  amounts  so  refunded,  and  in  the  next  settlement  of  the  county 
treasurer  with  the  state  the  controller,  if  satisfied  of  the  legality  of  such 
refunding,  by  the  said  board,  shall  give  such  treasurer  credit  for  the  state's 
portion  of  the  amounts  so  refunded  as  prescribed  in  section  three  thousand 
eight  hundred  and  seventy-one  of  this  code ;  provided  further,  that  where  the 
taxes,  penalties  and  costs  herein  referred  to  are  levied  in  behalf  of  any  school 
district,  municipality  or  other  public  or  municipal  corporation,  and  said  cor- 
poration has  money  in  the  county  treasury,  said  order  to  refund  shall  not  be 
made  except  upon  a  certified  copy  of  an  order  of  the  governing  body  of  such 
corporation  authorizing  said  repayment,  in  which  case  the  amount  refunded 
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shall  be  paid  by  the  county  treasurer  from  the  county  fund  of  such  sehool  dis- 
trict, or  from  the  appropriate  fund  of  such  corporation ; 

[Verified  claim— Km©  for.]  Provided  further,  however,  that  no  order  of 
the  board  of  supervisors  to  refund  taxes,  penalties,  or  costs  shall  be  made 
except  upon  a  verified  claim  therefor  filed  within  three  years  after  the  mak- 
ing of  the  payment  sought  to  be  refunded. 

[Repealing  clause.]  Sec.  2.  All  acts  or  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed* 

History:  Enacted  March  12,  1872;  amended  March  19,  1889,  SUts. 
and  Amdts.  1889,  p.  347;  March  28,  1895,  Stats,  and  Amdta.  1895,  p.  331; 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  pp.  648-649;  March  3,  1905, 
Stats,  and  Amdts.  1905,  pp.  38-39;  in  effect  immediately. 

post);  Perrln  vs.  Honeycutt.  144  CaL  87,  89, 
77  Pac  Rep.  776  (construed):  Palomarea  L. 
Co.  vs.  County  of  Los  Angreles,  146  CaL  530, 
687.  80  Pac.  Rep.  981   (construed). 

Am  to  tajometloii  rcatrntBiav  fron  sale  •£ 
property  for  llleffal  t«xe%  see  notes  €S  Am. 
Dec.  198-206;  23  Am.  Rep.  622;  49  Am.  Rep. 
887;   68  Am.  Rep.  110. 

Aji  to  recovery  by  taxpayer  •£  Ule«ml 
taxes  paid,  see  post  |3819;  also  notes  4S 
Am.  Dec.  164;  94  Am.  St  Rep.  425. 

a.  CONSTRUCTION.  —  This  belnff  reme- 
dial statute,  It  should  be  liberally  con- 
strued so  as  to  carry  out  Its  Intent  and 
object. — Stewart  L.  A  C.  Co.  vs.  County  of 
Alameda.  142  Cal.  660,  662,  76  Pac.  Rep.  4S1. 
See  Pacific  Coast  Co.  vs.  Wells,  134  CaL  471, 
66  Pac.  Rep.  667;  City  of  Indianapolis  vi. 
McAvoy.  86  Ind.  687;  Board  of  Commission- 
ers vs.  Armstrong,  91  Ind.  628;  City  of  In- 
dianapolis vs.  Vajen.  Ill  Ind.  240,  12  N.  K. 
Rep.  811;  Du  Bois  vs.  Board  of  Commis- 
sioners, 10  Ind.  App.  347.  848.  37  N.  E.  Repi 
1066;  Adams  vs.  Board  of  Supervisors,  1S4 
N.  T.  619,  625.  49  N.  B.  Rep.  144. 

8.  SECTIONS  S804  AND  S810  DISTIH- 
GUI5HBD. — This  section  was  intended  to 
elve  relief  througrh  the  board  of  supervisors 
without  necessity  of  resort Iner  to  courts, 
while  1 8819  post  was  intended  to  furnish 
remedy  In  certain  cases  througrh  courts 
alone. — Stewart  Ij.  ft  C.  Co.  vs.  County  of 
Alameda*  142  Cal.  660,  666,  76  Pac.  Rep.  481. 

n.  REFUNDINa  TAX  MONEY. 
4L  AUDITOR  AND  TREASURER  most 
dlsrefirard  any  order  of  board  of  supervisors 
which  upon  its  face  appears  to  be  without 
Jurisdiction  of  such  board.  —  Perrin  vs. 
Honeycutt.  144  Cal.  87.  90.  77  Pac  Rep.  776. 
See  Carroll  vs.  Sleben thaler.  87  Cal.  193.  191. 

6.  BARRED  AND  EXTINGUISHED 
CliAIMS. — ^The  rule  of  statute  is  Inflexible 
and  peremptory.  Non  -  presentation  of 
claim  within  the  year  extinguishes  It,  and 
board  cannot  allow  claims  that  are  barred 
and  extinguished.  —  Perrin  vs.  Honsyeattp 
144  Cal.  87,  90,  77  Pac.  Rep.  776. 

«.  DOCTRINE  OP  CAVEAT  EMPTOR 
NOT  APPLICABUS.-— This  section  was  en- 
acted to  do  justice  in  class  of  cases  where 
but  for  its  provisions,  application  of  doc- 
trine of  caveat  emptor  would  work  hard- 
ship to  citizens  who  have  paid  money  which 


I.    In  General. 

1.  Applied,  cited,  eonstmedy  referred  to. 

2.  Construction — Remedial  statute. 

8.  Same— Sections  8804  and  8819  diatin- 
guished. 

XL    Befnnding  Tax  Money. 

4.  Auditor  and  treasurer — ^When  must  dis- 

regard order  of  board  of  supervisors. 

5.  Barred  and  extinguished  claims. 

6.  Doctrine  of  caveat  emptor  not  appli- 

cable. 

7.  Limitation  aa  to  time  for  presenting 

claims. 

8.  Power  of  board  to  refund — Judicial 

character  of. 
9, 10.  Same — Restriction  of — Cases  compared. 

11.  "May"  construed  as  "shall." 

m.    Practice — ^Voluntary  Payments. 

12.  Action — ^When  not  maintainable  against 

county. 
18.  Same — Nature  of  proceedings. 
14.  Same — ^When  right  not  based  on  see- 

tion. 
15-17.  Same— Voluntary  payment  —  Coercion 

^-Mistake. 

18.  Evidence — Proof  of  involuntary  pay- 

ment, when  not  required. 

19.  Pleading — ^Allegation  in  complaint. 

20.  Same — Government  lands  of  the  United 

States. 

21.  Writ  of  mandate — Fraud  or  mistake^ 

when  not  ground  for  issuance  of. 

22.  Same — ^Will  not  compel  board  to  aet 

in  particular  manner. 

I.     IN   GENERAL. 

1.  APPI^IED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  in:  Loomls  vs.  County  of 
Los  Angreles,  69  Cal.  456,  467  (construed  as 
not  applying");  O'Brien  vs.  County  of  Co- 
lusa. 67  Cal.  608,  604,  8  Pac.  Rep.  87  (con- 
strued); Youngrer  vs.  Board  of  Supervisors, 
68  Cal.  241,  242,  9  Pac.  Rep.  103  (construed); 
Grlmley  vs.  Santa  Clara  County,  68  Cal.  675, 
9  Pac.  Rep.  840  (construed  as  not  apply- 
ing:); Hayes  vs.  County  of  Los  Angreles,  99 
Cal.  74.  77,  78,  80,  81,  82  Pac.  Rep.  766  (con- 
strued); Brooks  vs.  County  of  Tulare,  117 
Cal.  465,  467,  469,  49  Pac.  Rep.  469  (con- 
strued and  applied);  Pacific  Coast  Co.  vs. 
Wells,  184  Cal.  471.  474,  476,  66  Pac.  Rep. 
657  (construed);  Stewart  Li.  A  C.  Co.  vs. 
County  of  Alameda.  142  Cal.  660.  661,  662, 
665,  76  Pac.  Rep.  481  (construed  with  |  8819 
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was  Inequitable  for  county  to  retain;  there- 
fore doctrine  of  caveat  emptor  has  no 
proper  application  to  that  claas  of  cases  in 
whicli  attempted  sale  of  real  property  for 
taxes  is  absolutely  void  by  reason  of  tax 
having'  been  previously  paid.  —  Hayes  va 
County  of  Los  Angeles,  99  Cal.  74,  79,  88 
Pac   Rep.  766. 

T.      Llmltatloa  as   to  time   for  preseatlBar 

cUiim. — Where  claim  of  plaintiff  for  refund- 
Ing  excess  of  taxes  paid  by  mistake  was 
presented  more  than  one  year  after  it  ac- 
crued, board  of  supervisors  not  only  had  no 
power,  but  was  expressly  prohibited  from 
allow^lnff  it  under  this  section,  providing 
for  filinsr  verified  claim  within  six  months 
after  maklnsr  of  payment,  etc.,  as  well  as 
under  1 40  of  County  Government  Act  of 
1897  (Stata  1897  p.  40)  providinff  for  pres- 
entation and  fllinff  with  clerk  of  board 
within  one  year  of  claims  agralnst  county, 
etc — Perrln  vs.  Honeycutt,  144  Cal.  87,  89, 
77  Paa  Rep.  77$. 

8.  POWKR  OF  BOARD  OF  SUPER- 
VISORS TO  RBFVBTD  TAXES  IS  JVDICIALy 

not  ministerial,  and  when  board  is  called 
upon  In  an  application  before  It  under  this 
section  It  may  in  the  exercise  of  its  powers 
make  refunding  order  only  for  such  taxes 
aa  may  have  been  lUegrally  or  erroneously 
collected. — Tounper  va  Board  of  Super- 
visors, 68  Cal.  241,  243,  9  Pac.  Rep.  103. 

9.  Power  of  board  to  refund  taxes  is  not 
restricted  to  taxes  voluntarily  paid  or  paid 
under  protest. — Stewart  li.  &  C.  Co.  va 
County  of  Alameda,  142  Cal.  660,  663,  76  Pao. 
Rep.  481. 

10.  Compare  I  TounKor  vs.  Board  of  Su- 
pervisors. $8  Cal.  242,  9  Pao.  Rep.  108, 
where  court  held,  thougrh  not  necessary  to 
decision,  that  moneys  voluntarily  paid  were 
not  recoverable  back  by  action. 

11.  '*lliAY»  CONSTRUED   AS  «SHALU»»— 

Permissive  word  "may"  used  in  this  section, 
in  clause  "may,  by  order  of  the  board  of 
supervisors,  be  refunded  by  the  county 
treasurer,"  etc.,  is  to  be  construed  as 
"shall"  by  order  of  board  of  supervisors, 
etc. — Hayes  vs.  County  of  Los  Ang^eles,  99 
Cal.  74,  80,  82  Pac.  Rep.  766;  and  see  gen- 
erally cases  construing  "may"  to  mean  same 
as  "shall":  Estate  of  Ballentine,  46  Cal.  696, 
699;  People  va  Supervisors,  68  N.  T.  116, 
119;  Board  of  Supervisors  vs.  United  States, 
71  U.  &  (4  Wall.)  435,  bk.  18  I*  ed.  419; 
Selvey  vs.  United  States,  7  Court  of  Claims 
234;  Rex  vs.  Barlow,  2  Salk.  609. 

IIL     PRACTICE— VOLUNTART  PAT- 

MENTS. 

IS.  ACTIOlf  CAMNOT  BE  MAITfTAINED 
AGAINST  COUNTY  to  recover  money  al- 
leged to  have  been  illegally  and  errone- 
ously collected  for  license-taxes  where  It 
does  not  appear  from  complaint  that  money 
sued  for  was  not  on  account  of  any  prop- 
erty-taxes assessed,  but  was  voluntarily 
paid. — O'Brien  vs.  County  of  Colusa,  67  Cal. 
503.  504,  8  Pac.  Rep.  37;  Grimley  vs.  Santa 
Clara  County,  68  Cal.  575,  9  Pac.  Rep.  840. 
See  Harper  vs.  Rowe,  58  Cal  238,  234;  Loo- 


mis  va  County  of  Los  Angreles,  69  Cal. 
456. 

18.   NATURE  OF  PROCEEDING.— Proceed- 

Ingr  is  in  nature  of  an  action  for  relief 
where  application  Is  made  for  refunding 
of  taxes  erroneously  or  lllegrally  collected, 
and  board  has  rlpht  to  hear  and  determine 
application  and  thereafter  cannot  be  com- 
pelled to  take  any  particular  course  by 
mandamus. — Younger  vs.  Board  of  Super- 
visors, 68  CaL  241,  248.  9  Pac  Rep.  103. 

14.  RIGHT  OF  ACTION  CANNOT  BE 
BASED  ON  THIS  SECTION  to  recover  of 
county  amount  of  money  alleged  to  have 
been  paid  for  taxes  upon  an  assessment 
fatally  defective  where  lands  had  been  sold 
thereunder  and  where  no  title  to  lands  at- 
tempted to  be  sold  had  been  conveyed.-^ 
Loomls  vs.  County  of  Los  Angeles,  59  Cal. 
456,    457. 

15.  TOLUNTART  PAYMENT.  —  Moneys 
voluntarily  paid  upon  claim  of  right  with 
full  knowledge  of  all  facts,  cannot  be  re- 
covered back  merely  because  party  at  time 
of  payment  was  ignorant  of  or  mistook  law 
as  to  his  liability.  Illegality  of  demand 
paid  constitutes  of  itself  no  ground  of  re- 
lief.— San  Diego  L.  &  T.  Co.  va  La  Presha 
School  Dist,  122  CaL  98,  101,  64  Pao.  Rep. 
628. 

IC  Payment  of  tax  Is  voIoBtary  in  ab- 
sence o£  acts  amounting  to  duress  or  co- 
ercion.— ^Dear  vs.  Vamum,  80  Cal.  86,  89,  22 
Pac.  Rep.  76.  See  McMillan  vs.  Richards, 
9  Cal.  865,  417,  70  Am.  Dec.  655;  Brumagim 
va  Tillinghast,  18  Cal.  266,  79  Am.  Dec  176; 
Bucknall  va  Story,  46  Cal.  689,  597,  18 
Am.  Rep.  220;  Bank  of  Woodland  vs.  Web- 
ber, 62  CaL  78;  Wills  va  Austin,  68  CaL 
152. 

17.  Taxes  volvn tartly  paid  -where  aslstake 
Is  made  la  calcalatloB  by  which  assessment 
was  raised  $100,000  on  property  that  had  In 
fact  no  existence  and  therefore  paid  with- 
out consideration,  should  be  refunded,  and 
writ  of  mandate  should  issue  to  compel  au- 
ditor to  approve  and  allow  claim  for  taxes 
paid  because  of  such  mistake  where  proper 
facts  are  set  out. — Pacific  Coast  Co.  vs. 
Wells,  184  Cal.  471,  476,  66  Pac  Rep. 
657. 


18.  BTIDENCB.  —  Clalmaat  Is  mot 
quired  to  allege  or  prove  lavolmitary  pay- 
laent  when  he  seeks  relief  under  this  sec- 
tion; neither  Is  such  allegation  or  proof 
afterwards  necessary  where  claimant,  on 
refusal  of  board  to  refund  tax,  resorts  to 
court  to  enforce  his  claim. — Stewart  L.  & 
C.  Co.  vs.  County  of  Alameda,  142  CaL  660. 
664,   76  Pac.  Rep.  481. 

10.     PLEADING. — AllearatlOB  la  eomplalat 

as  to  publication  of  delinquent-list  is  in- 
sufficient to  show  duress  or  coercion  where 
there  is  no  allegation  of  seizure  of  or  effort 
or  attempt  to  seize  plaintiff's  property. — 
Dear  vs.  Vamum,  80  Cal.  86,  89,  22  Pac. 
Rep.  76. 

20.     GOVERNMENT   LANDS    OP    UNITED 
STATES. — Where  complaint  allegres  sale  at 
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public  auction  of  certain  real  property 
which  had  been  regrularly  assessed  for  state 
and  county  taxes  and  bidding  in  of  prop- 
erty by  plaintlfT,  payment  by  plaintiff  of 
taxes,  costs,  and  chargres,  and  that  land  so 
bid  in  was  owned  by  and  was  property  of 
United  States  and  not  subject  to  taxation, 
held  that  action  cannot  be  maintained  to 
recover  back  money  so  paid  where  bid  was 
voluntary,  and  where  plalntifC  knew  or 
might  have  known  when  ha  made  his  bid 
and  paid  his  money  whether  land  was  va- 
cant public  land  or  not,  and  where  It  does 
not  appear  that  there  may  not  have  been 
some  possessory  claim  on  land  which  was 
subject  to  assessment. — Brooks  vs.  County 
of  Tulare,  117  CaL  4«6,  468,  49  Pac.  Rep. 
469p  approviav  Loomls  vs.  County  of  Los 
Angeles,  69  Cal.  466,  dlsttagnlshbiv  Hayes 
vs.  County  of  Los  Angeles,  99   Cal.   74,   83. 


Pae.  Rep.  766.  See  Stewart  L.  ft  C.  Co.  vs. 
Alameda  Co..  142  CaL  660,  664.  76  Pac.  Rep. 
481. 

31.  Writ  of  maadate  caaaet  be  «ae4  to 
obtain  relief  on  ground  of  fraud  or  mistake 
In  payment  of  taxes  where  clear  case  is  not 
made  out,  to  compel  performance  of  an  act 
which  law  especially  enjoins  as  duty  re- 
sulting from  an  office,  trust,  or  station. — 
Perrln  vs.  Honeycutt,  144  CaL  87,  90,  77  Pae. 
Rep.  776. 

SB.  TiriLL  NOT  COMPEL  BOARD  TO  ACT 
JN  PARTICULAR  MANNER^— Writ  of  man- 
damus will  not  lie  to  compel  board  exercis- 
ing Judicial  powers  to  act  in  particular 
manner  upon  hearing  and  determining  ap- 
plication for  relief  in  proceeding  for  re- 
funding of  taxes  illegally  or  erroneously 
paid. — ^Younger  va  Board  of  Supervisors. 
68  CaL  841,  243,  9  Pac.  Rep.  108. 


§  3805.  WHEN  LAND  ASSESSED  MORE  THAN  ONOE.  When  the  tax- 
collector  discovers  that  any  property  has  been  assessed  more  than  once  for 
the  same  year,  he  must  collect  only  the  tax  justly  due  and  make  return  of  the 
facts,  by  his  certificate,  to  the  auditor  and  board  of  supervisors;  the  board 
shall  thereupon  enter  an  order  upon  its  minutes  directing  the  auditor  to  cancel 
such  double  assessment  by  an  entry  on  the  margin  of  the  assessment-book,  as 
also  upon  the  delinquent-list,  should  such  double  assessment  be  carried  therein. 
If  the  property  assessed  under  such  double  assessment  has  been  sold  to  the 
state,  and  a  certificate  of  sale  or  deed  therefor  has  been  issued  to  the  state, 
the  order  of  the  board  shall  further  direct  the  county  recorder  to  cancel  sneh 
erroneous  certificate  of  sale  and  deed  so  issued,  before  the  state  has  disposed 
of  the  property  thereby  conveyed ;  provided,  no  cancelation  of  a  double  assess- 
ment, certificate  of  sale  or  deed  shall  be  made  in  any  case  until  the  taxes, 
penalties,  costs  and  other  charges  by  law  against  the  property  on  one  of  sueh 
assessments  shall  have  been  paid. 

In  case  the  tax-collector  issues  an  erroneous  certificate  of  sale,  or  deed,  to 
any  property  upon  which  the  taxes  have  been  fully  paid  for  the  year  therein 
mentioned,  such  fact  shall  be  certified  to  the  board  of  supervisors  by  the 
auditor  and  tax-collector,  and  thereupon  said  board  shall  make  and  enter  in 
its  minutes  an  order  authorizing  the  county  recorder  to  cancel  such  erroneous 
certificate  or  deed. 

Whenever  a  sale  of  property  has  been  made  for  the  non-payment  of  a  poU- 
tax  unlawfully  assessed,  or  which,  if  lawfully  assessed,  has  been  paid  and 
payment  has  not  been  properly  noted,  the  board  of  supervisors  may,  upon 
proof  thereof,  by  an  order  entered  upon  its  minutes,  direct  the  county  recorder 
to  cancel  the  certificate  of  sale  or  deed  issued  to  the  state  under  such  sale,  so 
far  as  the  same  relates  to  said  poll-tax,  at  any  time  before  the  state  has  dis- 
posed of  such  property;  provided,  that  where  real  property  other  than  that 
belonging  to  a  person  liable  for  poll-tax  on  the  first  Monday  of  March  of  the 
year  in  which  such  poll-tax  became  due,  has  been  erroneously  sold  for  the  poll- 
tax  of  such  person,  the  board  of  supervisors,  upon  satisfactory  proof  of  owner- 
ship of  the  said  property,  may  order  the  certificate  of  sale  or  deed  canceled: 
provided  further,  however,  that  no  such  order  shall  be  made  if  the  person 
liable  for  said  poll-tax  owned  any  interest  whatever  in  said  property  on  said 
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first  Monday  in  March,  when  said  tax  became  due,  or  owned  any  interest 
therein  at  the  time  of  the  application  for  such  cancelation. 

Hrstory:  Enacted  March  12,  1872;  amended  March  28,  1895,  Stats,  and 
Amdts.  1895,  pp.  331-332;  April  1,  1897,  Stats,  and  Amdts.  1897,  p.  433; 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  pp.  649-650. 

§  3805a.  PUBLIC  LANDS  UPON  WHIOH  FINAL  PAYMENT  HAS  NOT 
BEEN  MADE.  Whenever  the  possessory  interest  in  land  belonging  to  the 
United  States,  or  land  upon  which  final  payment  had  not,  at  the  time  of  assess- 
menty  been  made  to  the  United  States,  or  land  of  this  state  upon  which  the 
full  purchase  price  has  not  or  had  not  been  made  to  the  state,  has  been,  or 
may  hereafter  be,  assessed  and  sold  to  the  state  for  delinquent  state,  county 
or  local  district  taxes,  or  whenever  the  taxes  levied  against  any  such  possessory 
interests  in  lands,  or  against  any  such  state  lands,  have  not  been  paid,  the 
board  of  supervisors  shall,  upon  verified  application  of  the  owner  of  the  land, 
by  an  order  entered  upon  its  minutes,  direct  the  auditor  to  cancel  such  assess- 
ment; and  if  the  property  under  such  assessment  has  been  sold  to  the  state. 
and  a  certificate  of  sale  or  deed  thereon  issued  to  the  state,  such  order  of  the 
board  shall  further  direct  the  recorder  to  cancel  such  certificate  of  sale  and 
deed ; 

[If  land  has  been  sold  to  state  for  taxes,  cancelation  of  afiseflsment — ^EfFect 
of  cancelation.]  Provided,  that  no  order  to  cancel  any  such  assessments,  cer- 
tificates of  sale  or  deeds  shall  be  made  where  the  person  or  persons  to  whom 
such  land  or  possessory  interests,  or  state  lands,  his  or  their  successors  or 
assigns,  have,  after  such  assessment,  obtained  from  the  United  States  or  this 
state  a  patent  or  the  absolute  title  to  said  lands  or  retain  any  interest  therein, 
or  been  in  possession  of  the  premises,  and  provided,  that  no  order  to  cancel  any 
assessment  shall  be  made  whereby  the  person  or  persons,  his  or  their  succes- 
sors or  assigns  shall  be  relieved  from  pacing  the  taxes  upon  said  property  for 
the  full  time  he  or  they  have  had  the  possession  of  said  property,  no  matter  in 
whose  name  said  property  was  or  had  been  assessed.  Before  an  order  to  cancel 
such  assessment,  certificate  of  sale  or  deed  shall  be  granted,  the  applicant  shall 
file  with  the  board  a  certificate  of  the  register  of  the  United  States  land  oflSce, 
or  of  the  state  land  office,  showing  that  the  person  or  persons  to  whom  such 
assessment  was  made,  his  or  their  successors  and  assigns,  never  received  a 
patent  or  otherwise  acquired  title  to  said  lands.  Upon  effecting  the  can- 
celations provided  for  in  this  and  the  preceding  section,  all  assessments,  certifi- 
cates of  sale  and  deeds  the  subject  of  such  cancelation  shall  be  null  and  void. 

History:  Enaeted  Mareh  23, 1901,  Stats,  and  Andts.  1900-1,  pp.  650-651; 
amended  March  8,  1905,  Stats,  and  Amdts.  1905,  pp.  90-91. 

§380Sb.  GLEBJOAL  EKROBS  IN  OEKTIFIGATE  OF  SALE  MAY  BE 
OOBBEGTED.  When  real  property  has  been  correctly  assessed  and  sold  to 
the  state  for  delinquent  state  and  county  taxes,  any  misstatement  of  facts  or 
clerical  errors  occurring  or  appearing  in  the  certificate  of  sale,  or  in  the  deed 
issued  thereon,  may  be  corrected  by  the  tax-collector,  or  his  successor  in  office, 
upon  an  order  of  the  board  of  supervisors,  entered  upon  its  minutes  directing 
correction,  by  the  issuance  of  a  new  or  amended  certificate  of  sale,  or  tax-deed, 
when  it  can  be  determined  by  the  assessment  and  subsequent  proceedings  what 
was  originally  intended.    When  a  new  or  amended  certificate  of  sale  or  tax- 
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deed  is  issued  under  these  provisions,  such  certificate  or  deed  shall  be  in  letters 
and  figures,  as  far  as  practicable,  the  same  as  the  original,  excepting  as  to  the 
correction  of  the  error  or  omission,  and  shall  also  contain  a  statement  giving 
reasons  for  the  issuance  of  the  new  or  amended  certificate  of  sale  or  deed. 
The  provision  herein  relative  to  correction  of  errors  in  certificates  of  sale  and 
deeds  shall  apply  only  to  all  sales  of  property  heretofore  or  hereafter  made 
wherein  the  state  was  or  is  the  purchaser.  When  any  deed  to  the  state  is  can- 
celed under  this  or  the  preceding  two  sections,  and  the  deed  has  been  filed 
with  the  controller,  the  recorder  shall  immediately  notify  the  controller  of 
such  cancelation. 

Hrttory:     Enacted  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  651. 

§  3806.    LAND  ntBEOULARLY  ASSESSED,  ETC.,  NOT  TO  BE  SOLD. 

If  the  collector  discovers  before  the  sale  that  on  account  of  irregular  assess- 
ment, or  of  any  other  error,  any  land  ought  not  to  be  sold,  he  must  not  offer 
the  same  for  sale ;  and  the  board  of  supervisors  must  cause  the  assessor  to  enter 
the  uncollected  taxes  upon  the  assessment-book  of  the  next  succeeding  year, 
to  be  collected  as  other  taxes  entered  thereon. 

History:    Enacted  March  12,   1872. 

« 

§8807.  WHAT  MISTAKES  DO  NOT  AFFEOT  SALE  OF  PB0PERT7 
FOB  TAXES.  When  land  is  sold  for  taxes  correctly  imposed  as  the  property 
of  a  particular  person,  no  misnomer  of  the  owner,  or  supposed  owner,  or  other 
mistake  relating  to  the  ownership  thereof,  affects  the  sale,  or  renders  it  void 

or  voidable.  History:    Enacted  March  12,   1872. 

§  8808.    COLLECTION  OF  TAXES  FROM  PEBSONS  ASSESSED,  BUT 

BEMOVED  TO  ANOTHEB  OOUNTY.     If  any  person  removes  from  one 

county  to  another,  after  being  assessed  on  personal  property,  the  assessor  of 

the  county  in  which  he  was  assessed  may  employ  an  attorney  to  sue  for  and 

collect  the  same  in  the  assessor's  name;  but  such  assessor  shall  not  be  relieved 

from  the  provisions  of  this  chapter. 

History:     Enacted  March  12,  1872;    amended  March  28,  1806,  Stats, 
and  Amdts.  1895,  p.  332. 

Am  to   actiom   br   coatroller   for   coUectloa  of  taxes,  sea  post  |  8899  and  note. 

§  8809.  SAME.  [PBIMA  FAOIE  EVIDENGE,  WHAT  IS.]  On  the  trial 
a  certified  copy  of  the  assessment,  signed  by  the  auditor  of  the  connty  where 
the  same  was  made,  with  the  affidavit  of  the  collector  thereto  attached,  that 
the  tax  has  not  been  paid,  describing  it  as  on  the  assessment-book  or  dclin- 
qnent-list,  is  primary  evidence  that  such  tax  and  the  per  centum  is  due,  and 
entitles  him  to  judgment,  unless  the  defendant  proves  that  the  tax  was  paid. 

History:    Enacted  Mareh  12,   1872. 

§  8810.    EXPENSES  OF  PSOGEEDINOS^  HOW  PAID  (repealed). 

History:     Enacted  March  12,  1872;    repealed  Mareh  28,   1895,  Stata. 
and  Amdts.  1895,  p.  332. 

§  8811.    WHEN  ASSESSMENTS  VOID  IN  PAKT  (repealed). 

History:     Enacted  March  24,  1874,  Code  Amdts.  1873-4^  p.  160;  repealed 
March  28^  1895,  Stats,  and  Amdts.  1895,  p.  332. 
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1.  Applied,  cited,  eonstrued,  referred  to. 

2.  Coostruction — To   what   sales   section   not 

applicable. 

3.  Bedemption  of  land  sold  to  state — Bj  what 

law  governed. 

1.  APPLIED,  CITKDy  CONSTRUKDy  RES- 
FERRKD  TO,  etc.,  in:  Tread  well  vs.  Pat- 
terson, 61  Cal.  637,  688  (construed  as  not 
applying);  Harper  vs.  Rowe  68  CaL  288,  835 
<conatrued). 

Am  to  refoBdlmar  tmicem  lllccaUr  pald»  see 
a.nte  I  3804  and  post  |  8819  and  notes. 


As  to  sale  for  amonnta  la  excess  of 
eharse*  allowable  by  law,  see  ante  |  8770 
and  note. 

a.  CONSTRUCTION. — This  section  has  no 
application  to  sale  made  prior  to  Its  adop- 
tion.— Harper  vs.   Rowe,   53  Cal.  288,   235. 

8.  RBDEMPTION  OF  LAND  SOLD  TO 
STATE  Is  governed  by  law  In  force  at  date 
of  sale.— Collier  vs.  Shaffer,  137  Cal.  819. 
821,  70  Pac.  Rep.  177;  Teralta  L.  &  W,  Co. 
vs.  ShaflTer,  116  CaL  618,  625,  68  Am.  St.  Rep. 
194,  48  Pac.  Rep.  618. 


§  3812.    DUT7  WHEN  SALE  PROTESTED  AGAINST  (repealed). 

Hfstory:     Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  150;   repealed 


March  28,  1895,  Stats,  and  Amdts.  1895,  p.  33 


o 


1.  Applied,  cited,  eonstrned,  referred  to. 

2.  Construction  of  last  provision  of  section. 

1.     Applied,  eltedy  constrved,  referred  to, 

«te.,  in:  San  Francisco  vs.  Luniner,  78  Cal. 
410,  618,  16  Pac.  Rep.  811  (construed  with 
%  3716  ante). 

9.     <?ometrvctloB« — ^Ijast   prorialon   la   this 


■eetloa  shows  that  there  is  clear  distinction 
Intended  between  an  action  for  foreclosure 
of  lien  and  an  ordinary  suit  such  as  is  pro- 
vided for  in  81  J(9)i8,  8899,  8900  post  and  in 
act  of  1880,  under  which  suit  was  brouffht. 
— San  Francisco  vs.  Luninff,  78  CaL  610,  61 8» 
16  Pac.  Rep.  811. 


§  8813.  ASSESSMENT  WHEN  STATE  THE  PUKOHASEE.  In  case  prop- 
erty assessed  for  taxes  is  purchased  by  the  state,  pursuant  to  provisions  of 
section  three  thousand  seven  hundred  and  seventy-one  of  this  code,  it  shall 
be  assessed  each  subsequent  year  for  taxes  until  a  deed  is  made  to  the  state 
therefor  in  the  same  manner  as  if  it  had  not  been  so  purchased. 

History:  Enacted  March  24,  1874,  Code  Amdts.  1873-4^  p.  151;  amended 
February  25  and  March  28,  1895,  Stats,  and  Amdts.  1895,  pp.  21,  332.  The 
act  passed  February  25  is  the  same  as  the  one  given  above,  with  the  excep- 
tion that  it  provides  for  the  assessment  of  taxes  pursuant  to  S  3773  instead 
of  8  3771. 

§  3814.  AFTER  ''SOLD  TO  THE  STATE''  NO  SALE  TO  BE  HAD  FOB 
ASSESSMENTS.  In  case  an  assessment  is  made  under  the  provisions  of  sec- 
tion three  thousand  eight  hundred  and  thirteen  of  this  code,  and  the  lands  are 
not  redeemed  from  a  previous  sale  had  under  section  three  thousand  seven 
hundred  and  seventy-one,  as  provided  by  law,  no  sale  shall  be  had  under  the 
assessment  authorized  by  said  section  three  thousand  eight  hundred  and  thir- 
teen* 

History:  Enacted  March  24,  1874,  Code  Amdts.  1878-4,  p.  151;  amended 
March  28,  1895,  Stats,  and  Amdts.  1895,  p.  332. 

As  to  eollectloa  of  penioaal-propcrty  tax  In  elty  aad   ooviity  of  Bmm  Franctaeo,   see 

post  I  3820  and  note  par.  8. 

§3815.    ALL  COSTS,  ETC.,  MUST  BE  PAID  BEFORE  BEDEMPTION. 

In  case  property  is  sold  to  the  state,  pursuant  to  section  three  thousand  seven 
hundred  and  seventy-one  of  this  code,  and  is  subsequently  assessed  pursuant  to 
-section  three  thousand  eight  hundred  and  thirteen  of  this  code,  no  person  shall 
be  permitted  to  redeem  from  such  sale,  except  upon  payment  of  the  amount  of 
such  subsequent  assessments,  costs,  fees,  penalties,  and  interest. 

Hfatory:  Enacted  March  24,  1874,  Code  Amdts.  1878-4,  p.  161;  amended 
March  28,  1895,  Stats,  and  Amdts.  1895,  p.  332. 

Applied,  cited,  coBstmed,  referred  to,  etc*  As  to  writ  ef  mandate  Isevable  to  compel 

In:  San  Diego,  C.  A  B.  R.  Co.  ys.  Shaffer,  auditor  to  fnralali  etatemeat,  see  POSt  |  8817 
187   Cal.  103,  104.   69   Pac  Rep.   865   (cited).      and  note. 


' 
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Am  to  taxes  on  penwaal  propertXp  wliem      laads   froia   faT-aalr,    ses    mate    S381T  iM 
Bot  tncliided  In  ■mount  necc«MU7  to  redeem      note  par.  2. 

§  3816.  DISTRIBUTION  OF  BEDEMPTION  MONEYS.  Whenever  prop- 
erty  sold  to  the  state,  pursuant  to  the  provisions  of  this  chapter,  shall  be 
redeemed  as  herein  provided,  the  moneys  received  on  account  of  such  redemp- 
tion shall  be  distributed  as  follows:  The  original  and  subsequent  taxes,  and 
all  percentages  and  penalties  paid  in  redemption,  except  as  hereinafter  pro- 
vided, shall  be  apportioned  betvi^een  the  state  and  county,  in  the  same  pro- 
portion that  the  state  tax  bears  to  the  county  tax ;  the  five  per  cent  additional, 
and  the  money  received  for  delinquent  poll-tax,  shall  be  paid  to  the  county;  the 
percentage  allowed  for  the  collection  of  the  delinquent  poll-tax  shall  be  paid 
to  the  collector,  and  the  costs  to  the  parties  entitled  thereto.  The  county  treas- 
urer shall  keep  an  accurate  account  of  all  money  paid  in  redemption  of  prop- 
erty sold  to  the  state,  and  shall,  on  the  first  Monday  of  June  in  each  year, 
make  a  detailed  report,  verified  by  his  aflBdavit,  of  each  account,  year  for  year, 
to  the  controller  of  state,  in  such  form  as  the  controller  may  desire.  When- 
ever the  state  shall  receive  from  the  tax-collector  any  grant  of  property  so 
sold  for  taxes,  the  same  shall  be  recorded,  at  the  request  of  the  county  treas- 
urer, free  of  charge,  by  the  county  recorder,  and  shall  be  immediately  reported 
by  the  county  treasurer  to  the  state  board  of  equalization. 

History:  Enacted  March  24,  1874,  Code  Axndts.  1873-4,  p.  152;  amended 
March  28,  1878,  Code  Amdts.  1877-8,  p.  65;  March  31,  1891,  Stats,  and 
Amdts.  1891,  pp.  449-450;  February  25  and  March  28,  1895,  Stata.  and 
Amdts.  1895,  pp.  21,  333;   latter  amendment  given  in  the  following  section. 

Applied,  fitted,  eoaatraed,  referred  to,  etc..      Rep.    489    (cited   in   connection   with  I S7SS 
In:  San  Francisco  &  F.  L.  Co.  vs.  Banbury,      ante). 
106  Cal.  129,  184,  87  Pac.  Rep.  802,  89  Pac. 

§  3816[a].  SAME.  Whenever  property  sold  to  the  state,  pnrsnant  to  the 
provisions  of  this  chapter,  shall  be  redeemed  as  herein  provided,  the  moneys 
received  on  accoimt  of  such  redemption  shall  be  distributed  as  follows : 

The  original  and  subsequent  taxes,  and  percentages,  penalty,  and  the  interest 
paid  on  redemption,  shall  be  apportioned  between  the  state  and  county,  or 
city  and  county,  in  the  same  proportion  that  the  state  rate  bears  to  the  coimtj, 
or  city  and  county,  rate  of  taxation;  the  additional  penalties  received  on 
account  of  delinquency,  together  with  the  costs,  shall  be  paid  into  the  treasurr 
for  the  use  and  benefit  of  the  county,  or  city  and  county;  the  total  amount 
received  for  state  poll-tax  shall  be  paid  to  the  state,  without  deduction  of  anj 
percentages;  the  amounts  received  for  road  or  hospital  poll-tax,  and  the 
amounts  received  for  school,  or  road  district,  or  other  taxes,  together  with 
the  penalties  thereon,  shall  be  paid  into  the  county  treasury,  and  placed  to  the 
credit  of  the  proper  funds.  The  county  treasurer  and  auditor  shall  each  keep 
an  accurate  account  of  any  and  all  moneys  received  in  pursuance  of  this  sec- 
tion, and  shall  at  the  time  the  treasurer  is  required  to  settle  with  the  state,  in 
pursuance  of  sections  three  thousand  eight  hundred  and  sixty-five,  three  thou- 
sand eight  hundred  and  sixty-six,  and  three  thousand  eight  hundred  and  sixty- 
eight,  make  a  detailed  report,  verified  by  their  aflSdavit,  of  each  account,  year 
for  year,  to  the  controller  of  state,  in  such  form  as  the  controller  may  desire. 

Hf story:  This  is  an  amendment  to  the  original  eection,  passed  March  28, 
1895,  and  being  subsequent  to  the  amendment  to  the  same  section  giyen  in 
the  preceding  section,  in  so  far  as  it  is  in  conflict  therewith,  repealed  and 
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superseded  the  same.  But  inasmuch  as  the  two  acts  do  not  seem  to  cover 
exactly  the  same  ground,  the  former  amendment  containing  more  than  the 
latter,  such  provisions  of  the  amendment  of  February  25  as  are  not 
covered  by  this  amendment  of  March  28  are  not  affected  by  the  latter^  and 
both  are  for  that  reason  herewith  given« 

§  3817.  BEDEMPTION  BT  HEIBS^  EXEGXTTOBS  ET  AL.  In  all  cases 
'where  real  estate  has  been  sold,  or  may  hereafter  be  sold  for  delinquent  taxes 
to  the  state,  and  the  state  has  not  disposed  of  the  same,  the  person  whose 
estate  has  been,  or  may  hereafter  be  sold,  his  heirs,  executors,  administrators, 
or  other  successors  in  interest,  shall,  at  any  time  after  the  same  has  been  sold 
to  the  state,  and  before  the  state  shall  have  disposed  of  the  same,  have  the 
right  to  redeem  such  real  estate  by  paying  to  the  county  treasurer  of  the 
county  wherein  the  real  estate  may  be  situated,  the  amount  of  taxes,  penalties 
and  costs  due  thereon  at  the  time  of  said  sale,  with  interest  on  the  aggregate 
amount  of  said  taxes,  at  the  rate  of  seven  per  cent  per  annum;  and  also  all 
taxes  that  were  a  lien  upon  said  real  estate  at  the  time  said  taxes  became  delin- 
quent; and  also  all  unpaid  taxes  of  every  description  assessed  against  the 
property  for  each  year  since  the  sale;  or,  if  not  so  assessed,  then  upon  the 
value  of  the  property  as  assessed  in  the  year  nearest  the  time  of  such  redemp- 
tion, with  interest  from  the  first  day  of  July  following  each  of  said  years, 
respectively  at  the  same  rate,  to  the  time  of  redemption;  and  also  all  costs 
and  expenses  of  such  redemption,  and 

Penalties  as  follows,  to  wit:  Ten  per  cent  if  redeemed  within  six  months 
from  the  date  of  sale ;  twenty  per  cent  if  redeemed  within  one  year  therefrom ; 
thirty  per  cent  if  redeemed  within  two  years  therefrom;  forty  per  cent  if 
redeemed  within  three  years  therefrom ;  forty-five  per  cent  if  redeemed  within 
four  years  therefrom ;  and  fifty  per  cent,  if  redeemed  within  five  or  any  greater 
number  of  years  therefrom.    The 

Penalty  shall  be  computed  upon  the  amount  of  eadi  year's  taxes  in  like 
manner,  reckoning  from  the  time  when  the  lands  would  have  been  sold  for 
the  taxes  of  that  year,  if  there  had  been  no  previous  sales  thereof. 

[Duly  of  auditor— Duty  of  treasurer.]  The  county  auditor  shall,  on  the 
application  of  the  person  desiring  to  redeem,  make  an  estimate  of  the  amount 
to  be  paid,  and  shall  give  him  triplicate  certificates  of  the  amount,  specifying 
the  several  amounts  thereof,  which  certificates  shall  be  delivered  to  the  county 
treasurer,  together  with  the  money,  and  the  county  treasurer  shall  give  tripli- 
cate receipts,  written  or  indorsed  upon  said  certificates,  to  the  redemptioner, 
who  shall  deliver  one  of  said  receipts  to  the  state  controller,  and  one  to  the 
county  auditor,  taking  their  receipts  therefor. 

[Upon  payment  of  money;  title  of  state  ceases.]  The  county  treasurer  shall 
settle  for  the  moneys  received  as  for  other  state  and  county  moneys.  Upon 
the  payment  of  the  money  specified  in  said  certificate,  and  the  giving  of  the 
receipts  aforesaid  by  the  treasurer,  controller,  and  auditor,  any  deed  or  certifi- 
cate of  sale  that  may  have  been  made  to  the  state  shall  become  null  and  void, 
and  all  right,  title,  and  interest  acquired  by  the  state,  under  and  by  virtue  of 
the  tax-sale,  shall  cease  and  determine.    Upon 

Consummation  of  the  redemption,  the  auditor  shall  report  same  to  the 
recorder,  whereupon  the  recorder  shall,  without  payment  of  fee,  note  on  the 
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margin  of  the  certificate  of  sale,  or  deed,  if  issued,  the  fact  of  such  redemp- 
tion, date,  and  by  whom  redeemed. 

[Receipts  to  be  reccnrded.]  The  receipts  of  the  county  treasurer,  controfler, 
and  county  auditor  may  be  recorded  in  the  recorder's  office  of  the  county  in 
which  said  real  estate  is  situated,  in  the  book  of  deeds,  and  the  record  thereof 
shall  have  the  same  eflfect  as  that  of  a  deed  of  reconveyance  of  the  interest  con- 
veyed by  such  deed  or  certificate  of  sale. 

This  act  shall  apply  to  state  lands  sold  by  the  state  when  the  full  amount  of 
the  purchase  price  of  one  dollar  and  twenty-five  cents  per  acre  has  not  been 
paid  to  the  state  therefor,  except  when  the  deed  to  the  state,  provided  for  in 
section  three  thousand  seven  hundred  and  eighty-five,  has  been  filed  with  the 
surveyor-general. 

HCstory:  Enacted  March  2,  1883,  Stats,  and  Amdts.  1883,  pp.  23-24; 
amended  February  25  and  March  28,  1895,  Stats,  and  Amdts.  1895,  pp.  2^ 
333-334;  April  1,  1897,  Stats,  and  Amdts.  1897,  p.  433;  March  23.  1901, 
Stats,  and  Amdts.  1900-1,  pp.  651-652;  March  20,  1905,  Stat&  and  Amdts. 
1905,  pp.  499-500. 

L    In  General. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Construction  —  Law     authorizing     re- 

demption, how  regarded. 
8.  Same — Amendment  of  section* 

n.    Bedemption. 

4.  Auditor  required  to  furnish  estimate. 
5-7.  Conditions  of  redemption — Payment  of 
prescribed  penalty — ^Legislature  can- 
not defeat  right. 
8,  9.  Computation  of  penalty. 
10, 11.  Computation  of  taze»~-Costs  and  ex- 
penses of  redemption. 
12.  Effect  of  act  of  March  28,  1895. 
13, 14.  Legislature  by  amendment  cannot  im- 
pose additional  penalties. 

15.  Notice — Cost  and  expense  of  serving. 

16.  Owner  of  land  entitled  to  make  re- 

demption— Amounts  required  to  pay. 

17.  Principal  amounts  paid  upon  redemp- 

tion. 

18.  Eight    of    redemption — Essential    ele- 

ment of  contract 

19.  Same — Essential  condition. 

20.  State   as    purchaser — ^Validity   of   as- 

sessment. 

21.  Statute  fixes  rule  of  redemption. 

22.  Twenty-five  per  cent  for  delinquency- 

Costs,  etc. — To  what  refer. 

23.  Two  classes  provided  for  in  redemp- 

tion. 

24.  Tax  upon  personal  property — ^When  not 

required  to  be  paid  under  this  sec- 
tion. 

III.    Practice 

25.  Writ  of  mandate — Issuance  to  compel 

auditor  to  furnish  correct  statement. 

26.  Same — Peremptory  writ — When  grant- 

ed— Statement — Statutes  in  force  at 
date  of  sale. 

I.     IN   GENERAL 

1.     APPLIED,   CITED,   CONSTRtTBD,  RB- 
FERRED  TO,  etc..  in:  San   Francisco  &  P. 
L.    Co.    vs.    Banbury,    lOG    Cal.    129,   130^   132, 
136.  37  Pac.  Rep.  802,  89  Pac.  Rep.  439  (con- 
strued  and   applied);   Teralta   L.    &  W.   Ca 


T8.  Shaffer,  116  Cal.  618.  521.  523,  523.  SI 
Am.  St.  Rep.  194,  48  Pac  Rep.  613  (con- 
strued and  applied);  Canadian  A  A.  M.  & 
T.  Co.  vs.  Boas,  136  Cal.  419,  420.  69  Pac. 
Rep.  18  (construed  with  1 3716  ante);  Sao 
Diegro  O.  &  E.  R.  Co.  vs.  Shaffer,  1S7  Cal 
103,  104  69  Pac.  Rep.  855  (cited);  Collier  ti. 
Shaffer,  137  Cal.  319,  821.  70  Pac  Rep.  177 
(construed  and  applied);  San  Die^o  L  Ca 
vs.  Shaffer,  187  Cal.  828,  324.  70  Pac  Repi 
179  (construed);  Palomarea  Lb  Co.  ▼& 
County  of  Los  Angreles,  146  Cal.  530.  Ut 
583,  534,  80  Pac.  Rep.  981  (construed  and 
applied). 

A«  to  atatntea  mot  retroactive  as  t*  re- 
demption of  property,  see  ante  |  3  and  not& 

Aa  to  tax-aale  of  aeeoad-mortsase  iatcr- 
eat  and  effect  thereof  aa  to  JodsaiCBt  nd 
lien  created  by  tax  thereon,  see  ante  13711 
and  note  par.  8. 

8.  CONSTRUCTION.  —  Provflalou  of  law 
avthorlaiav  redemption  are  to  be  regarded 
simply  as  an  offer  by  state  to  release  fti 
claim  to  land  sold  upon  terms  proposed, 
and  therefore  as  applying  to  all  salei. 
whether  valid  or  otherwise. — ^Palomares  L 
Co.  vs.  County  of  tios  Angreles,  146  CaL  5S0. 
682,    583,    80   Pac.   Rep.   981. 

S.     AMBITDMENT   OF  THIS    SECTIOIT  by 

act  of  March  28,  1895  (Stats.  1895  p.  309). 
is  not  retroactive. — ^Teralta  Lb  A  W.  Co.  vs. 
Shaffer,  116  Cal.  518.  522,  58  Am.  St  Rep. 
194.  48  Pac.  Rep.  618.  See  Central  Pac.  R. 
Co.  va.  Shackelford,  68  Cal.  261. 

Am  to  retroactive  Inwa,  tn  scnoral,  see 
ante  |  8  and  note. 

H.     REDEMPTION. 

4.  AUDITOR  IS  RBSaxnOiBD  TO  FTB- 
NISH  SSTIMATB  to  person  desiring  to  re- 
deem of  amount  necessary  therefor. — Teralta 
L.  A  W.  Co.  vs.  Shaffer.  116  Cal.  SIS,  HI 
58  Am.  St.  Rep.  194,  48  Pac.  Rep.  613. 

5.  COXDITIONS  OF  REDEMPTION.- 
Payment  of  amomit  of  tazeo  dne  at  time  of 
sale  is  made  by  this  section  an  essential 
condition  of  redemption. — Palomarea  L  Ca 


«rtt.  IX,ch.TII.] 


COMPUTATION — OF   PBNAI/TT   AND   TAXSUS. 


(1011) 


18817 


vs.  Los  Anseles,  14$  CaL  5S0.  682,  S88,  80 
Pac.   Hep.  981. 

0.     PaymcBt  of  prescribed  penalty  l8  an 

essential  condition  of  redemption. — Falo- 
mares  L.  Co.  vs.  Lios  Angeles,  146  Cal.  530, 
632.  533,  80  Pac  Rep.  931.  See  San  Diego 
I.  Co.  V8.  Shaffer,  187  Cal.  828,  826,  70  Pao. 
Rep.    179. 

T.  IUsht*to  redeem  Is  condition  attached 
to  B&le,  and  lefflslature  cannot  defeat  It  by 
subsequent  act. — Teralta  L.  Co.  vs.  Shaffer, 
116  Cal.  518,  625,  68  Am.  St.  Rep.  194,  48 
Pac   Rep.  618. 

8.  COMPUTATION  OF  PENAI/PY.— Pen- 
alties as  provided  In  this  section  shall  be 
computed  upon  amount  of  each  year's  taxes 
In  same  manner  as  stated  In  preceding  para- 
srraph  relating  to  computation  of  taxes, 
reckoning  from  time  when  land  would  have 
been  sold  for  taxes  of  that  year  If  there 
had  been  no  previous  sale  thereof.  Penal- 
ties to  be  computed  upon  amount  of  taxes 
for  succeeding  years  as  If  they  had  actually 
been  sold  at  time  provided  for  such  sale  If 
there  had  been  no  previous  sale. — San  Diego 
I.  Ca  vs.  Shaffer,  187  Cal.  828,  825.  70  Pac 
Rep.  179. 

9.  Penalties  upon  redemption  shall  be 
computed  upon  amount  of  each  year's  taxes 
In  same  manner  as  computation  of  principal 
amounts  to  be  paid  upon  redemption,  reck- 
oning  from    time    when    land    would    have 

'  been  sold  for  that  year  If  there  had  been 
no  previous  sale  thereof. — Palomares  Li.  Co. 
vs.  County  of  Los  Angeles,  146  CaL  680,  534, 
80   Pac.   Rep.   931. 

10.  COMPUTATION  OF  TAXBS,— Origi- 
nal amoaat  of  taxes  vrlth  laterest  thereon 
at  rate  of  seven  per  cent  per  annum  and 
penalty  of  ten  per  cent  upon  said  original 
amount  if  redeemed  within  six  months, 
twenty  per  cent  If  within  one  year,  and  so 
on  as  statute  provides,  Is  all  that  can  be 
claimed  on  amount  of  taxes  due  at  time 
of  sale.  To  this  is  to  be  added  amount  of 
taxes  based  upon  rate  and  valuation  of  each 
succeeding  year  after  sale  and  prior  to  re- 
demption. These  amounts  are  to  draw  In- 
terest at  rate  of  seven  per  cent  from  first 
day  of  January  after  such  taxes  for  suc- 
ceeding years  become  due,  respectively.— 
San  Diego  L  Co.  va  Shaffer,  187  Cal.  828, 
325,  70  Pac  Rep.  179. 

11.  "Costs   and   expenses  of  redeiaptlon" 

referred  to  in  section  means  amounts  due 
as  computed  according  kO  statute,  result 
being  that  person  whose  lands  are  sold  for 
taxes  may  redeem  within  six  months  after 
sale  for  less  amount  than  land  sold  for,  as 
sale  Is  required  to  be  for  twenty  per  cent 
penalty  and  costs.  •—  San  Diego  L  Co.  va 
Shaffer.  187  Cal.  828,  825,  70  Pac  Rep.  179. 

12.  EFFECT  OF  ACT  OF  MARCH  98, 
1886.  —  The  act  of  March  28,  1895  (Stats. 
1895  p.  309),  amended  this  section  so  that  in 
lieu  of  penalty  of  twenty- five  per  cent,  re- 
demptloner  is  required  to  pay  a  penalty  of 
ten  per  cent  if  redeemed  within  six  months 
from   date  of  sale;  twenty  per  cent  if  re- 


deemed within  one  year;  forty  per  cent  If 
redeemed  within  two  years;  sixty  per  cent 
If  redeemed  within  three  years;  eighty  per 
cent  If  redeemed  within  four  years;  and 
one  hundred  per  cent  if  redeemed  within 
five  or  any  greater  number  of  years  after 
date  of  sale. — Teralta  L.  &  W.  Co.  vs.  Shaf- 
fer, 116  Cal.  518,  522.  58  Am.  St.  Rep.  194, 
48  Pac.  Rep.  613. 

18.  LEGISLATURE  CANNOT  IMPOSE 
ADDITIONAL  PENALTIES  —  By  amend- 
menty  upon  parties  desiring  to  redeem,  but 
may  relieve  him  of  burdens. — Collier  vs. 
Shaffer,  187  Cal.  819,  823,  70  Pac  Rep.  177. 

14.  Legislature,  after  tax-sale,  cannot 
lawfully  amend  law  so  as  to  apply  new  and 
more  onerous  conditions  to  right  to  re- 
deem than  those  which  existed  when  sale 
was  made. — Teralta  L.  &  W.  Co.  vs.  Shaffer. 
116  Cal.  518,  623,  68  Am.  St  Rep.  194,  48 
Pac  Rep.  618. 

18.  NOTICE — Cost  aad  expense  of  serv- 
ing.— Tender  is  not  required  to  be  made  of 
Item  of  three  dollars  for  giving  notice  re- 
quired under  5  3786  ante,  where  state  is  pur- 
chaser.— San  Francisco  &  P.  L.  Co.  vs.  Ban- 
bury, 106  Cal.  129,  132.  87  Pac  Rep.  802,  89 
Pac   Rep.   489. 

16.  OIVNER  OF  LAND  ENTITLED  TO 
MAKE  REDEMPTION  can  redeem  by  pay- 
ing amount  required  under  laws  In  force  at 
date  of  sale,  and  where  passage  of  act  of 
March  28,  1895,  Intervenes  between  date  of 
sale  and  date  of  redemption,  owner  is  not 
obliged  to  pay  amount  required  by  such  act. 
— Teralta  L.  &  W.  Co.  vs.  Shaffer,  116  Cal. 
518,  522,  68  Am.  St.  Rep.  194,  48  Pac.  Rep. 
613. 

As  to  right  of  redemption  a  vested  rlgkt, 
see  ante  (  8780  para  10,  11. 

17.  PRINCIPAL  AMOUNTS  TO  BE  PAID 
UPON  REDEMPTION.— Statute  requires  re- 
demptloner    In     addition     to     "amount     of 

taxes  due  at  time  of  sale,"  etc,  to 

pay  "also  for  each  year  since  sale  for  which 
taxes  on  land  have  been  paid,  an  amount 
equal  to  percentage  of  taxes  for  that  year 
upon  value  of  real  estate  as  assessed  for 
that  year,  or.  If  not  so  assessed,  then  upon 
value  of  property  as  assessed  in  year  near- 
est time  of  such  redemption." — Palomares 
L.  Co.  vs.  County  of  Los  Angeles.  146  Cal. 
630,   534,   80   Pac.   Rep.   981. 

1&  RIGHT  OF  REDEMPTION  IS  ESSEN- 
TIAL ELEMENT  OF  CONTRACT  of  sale, 
and  not  mere  naked  right,  to  be  changed 
or  abridged  as  mere  matter  of  public  pol- 
icy; though  intimately  connected  with  rem- 
edy. It  is  not  part  of  remedy,  but  substan- 
tial right  preserved  to  redemptloner  and 
equally  sacred  with  those  acquired  by  pur- 
chaser, which  latter  rights  It  limited.  Stat- 
ute passed  after  sale  which  seeks  to  impair 
right  of  redemptloner  by  adding  new  bur- 
dens to  exercise  of  his  right,  is  violative 
of  constitutional  guarantees. — ^Teralta  L.  & 
W.  Co.  vs.  Shaffer.  116  Cal.  518.  526,  68  Am. 
St.   Rep.    194,   48  Pac   Rep.   618. 

10.     RIGHT  OF  REDEMPTION  18  ESSEN- 
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TIAL  CONDinOlf  OF  COHTItAOr  to  pur- 
chase, and  cannot  be  Igrnored  or  changed 
by  BubseQuent  statute  any  more  than  sale 
Itself. — ^Teralta  L.  ft  W.  Co.  vs.  Shaffer,  116 
Cal.  518,  626.  68  Am.  St  Rep.  194,  48  Paa 
Rep.  618. 

ao.  STATB  A9  FURCHASBR  ~  Validity 
of  asseMineiit. — In  redemption,  state  Is  to 
be  regarded  as  asserting  and  redemptloner 
as  admitting:  validity  of  assessment  and  of 
resulting:  title  of  state. — Palomares  1m  Co. 
vs.  County  of  Los  Ang:ele8,  146  CaL  630,  682, 
688,  80  Pac.  Rep.  931. 

21.  statute:  FIXBS  RULIO  by  which 
owner  may  be  relieved  from  burden  placed 
upon  his  lands,  and  when  he  complies  with 
statute  he  Is  entitled  to  that  relief  even 
though  owner  by  allowing:  land  to  be  sold 
and  redeeming:  same  will  in  fact  pay  less 
taxes  than  if  land  had  not  been  sold. — Col- 
lier vs.  Shaffer,  187  CaL  819,  823,  70  Pao. 
Rep.  177. 

22.  TWBIfTY-FIVB  PER  CBNTT  PBW- 
ALTY  FOR  DBLINCIUBNCY  Should  not  be 
estimated  upon  penalty  as  provided  by  I  8766 
ante  and  costs  as  provided  In  f  8770  ante  and 
interest  on  above  amounts  at  seven  per  cent  • 
per  annum,  as  the  words  "a  twenty-five  per 
cent  penalty  which  may  have  accrued  by 
reason  of  such  delinquency  and  sale*'  refer 
to  penalty  that  has  already  accrued  by  rea- 
son of  delinquency  and  sale. — Collier  vs. 
Shaffer,  187  Cal.  819,  822,  70  Pac.  Rep.  177. 

23.  TWO  CLASSES  OF  CASES  ARE 
PROVIDED  FOR  Ilf  REDEMPTIOIf  OF 
PROPERTY  —  those      of     taxes      assessed 


ag:ainst  property  and  those  of  unassessed 
property.  To  former  case  penalty  clause 
applies,  but  penalty  does  not  apply  to  latter 
class,  as  properly  speaking  there  are  no 
taxes  upon  unassessed  land. — Palomares  L. 
Co.  vs.  County  of  Los  Angeles,  146  CaL  630. 
686,  80  Pac  Rep.  981. 

24.     TAX   UPON   PERSONAL  PROPERTY 

is  not  required  to  be  paid  under  this  section 
In  order  to  redeem  land  from  sales  where 
such  tax  upon  personal  property  was  not 
due  upon  land  at  time  of  sale,  nor  included 
in  assessment  upon  lands  when  sold. — San 
Dieg:o,  C.  &  E.  R.  Co.  vs.  Shaffer,  137  CaL 
103,  104,  69  Pac.  Rep.  866. 

m.      PRACTICE. 

28.  ^VHIT  OF  MANDATE  will  issue  eon- 
pelllngr  auditor  to  furnish  correct  statement 
of  amount  necessary  to  redeem  land,  and 
to  omit  from  statement  any  reference  as  to 
estimate  of  improper  tax  upon  personal 
property,  tog:ether  with  penalties  and  in- 
terest thereon,  where  such  tax  upon  per- 
sonal property  was  not  "tax  due  upon  land" 
at  time  of  tax-sale,  nor  Included  In  any 
assessment  upon  land  that  had  been  sold  to 
state. — San  Diego,  C.  &  E.  R.  Co.  vs.  Shaffer. 
137  CaL  108,  104.  69  Pac.  Rep.  856. 

2tt.  Peremptory  writ  of  mandate  will  be 
grranted  to  compel  auditor  to  furnish  esti- 
mate of  amount  required  to  redeem  under 
statutes  in  force  at  date  of  tax-sales  to 
state. — Teralta  L.  &  W.  Co.  vs.  Shaffer.  116 
CaL  618,  626,  68  Am.  St  Rep.  194,  43  Pac 
Rep.    618. 


§  3818.  BEDEHPTION  MAT  BE  MADE  OF  SEPARATE  LOTS  OB  PAA- 
GELS  OF  LAND.  A  redemption  may  be  made  of  any  lot,  piece,  or  parcel  of 
land  contained  in  any  assessment,  separately  from  the  whole  assessment,  in 
the  manner  following :  In  the  estimate  provided  for  in  the  preceding  section, 
the  auditor  shall  estimate  the  amount  of  state  and  county  taxes  due  on  such 
lot,  piece,  or  parcel  of  land,  together  with  a  proper  proportion  of  the  taxes 
due  on  personal  property  under  such  assessment,  and  of  the  taxes  due  each 
school,  road,  or  lesser  taxation  district;  and  such  redemption  shall  be  made 
in  the  manner  provided  for  in  the  preceding  section. 

The  recorder  shall  note,  on  the  margin  of  the  record  of  the  certificate  of  sale, 
a  description  of  the  property  thus  redeemed,  and  shall  specifically  set  forth 
the  several  amounts  of  taxes  paid  upon  such  redemption. 

History:  Enacted  March  19,  1889,  Stats,  and  Amdts.  1889,  pp.  338S39; 
repealed  February  25,  1895,  Slats,  and  Amdts.  1895,  p.  23;  amended 
March  28,  1895,  Stats,  and  Amdts.  1895,  p.  334,  without  taking  any  notice 
of  the  prior  repeaL  A  new  section,  same  number,  added  in  1897.  See  next 
section   (§3818 [a]). 

7  3818 [a].  PAKTIAL  REDEMPTION.  A  partial  redemption  may  be  made, 
separately  from  the  whole  assessment,  of  any  lot,  piece,  or  parcel  of  land  con- 
tained in  any  assessment,  if  such  lot,  piece,  or  parcel  has  a  separate  valuation 
on  tks  assessment-roll  in  the  manner  following:  In  the  estimate  provided  for 
in  the  preceding  section,  the  auditor  shall  estimate  the  amount  of  state  and 
I'ounty  taxeff  due  on  sxich  lot,  pieo«,  or  parcel  of  land,  together  with  a  proper 
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proportion  of  the  taxes  due  on  personal  property  under  such  assessment,  and 
of  the  taxes  due  each  school,  road,  or  lesser  taxation  district ;  and  such  redemp- 
tion shall  be  made  in  the  manner  provided  for  in  the  preceding  section.  The 
recorder  shall  note,  on  the  margin  of  the  record  of  the  certificate  of  sale,  a 
description  of  the  property  thus  redeemed,  and  shall  specifically  set  forth  the 
several  amounts  of  taxes  paid  upon  such  redemption. 

History:  Enaeted  April  1,  1897,  Stats,  and  Amdts.  1897,  pp.  434-435. 
This  enactment  purports  to  be  a  new  addition  to  the  code,  to  be  nnmbered 
f  3818,  presumably  on  the  assumption  th&t  there  was  no  S  3818,  relying  upon 
the  repeal  of  February  25,  1895,  and  losing  sight  of  the  enactment  of 
March  28,  1895,  as  given  iu  the  preceding  section.  The  two  acts  are  so 
dissimilar  in  tiieir  provisions  that  tiiey  are  both  inserted  here. 

§  3819.    PAYMENT  OF  TAXES  UNDER  PROTEST,  IN  WRITING.    At 

any  time  after  the  assessment-book  has  been  received  by  the  tax-collector,  and 
the  taxes  have  become  payable,  the  owner  of  any  property  assessed  therein,  who 
may  claim  that  the  assessment  is  void  in  whole  or  in  part,  may  pay  the  same 
to  the  tax-collector  under  protest,  which  protest  shall  be  in  writing,  and  shall 
specify  whether  the  whole  assessment  is  claimed  to  be  void,  or  if  a  part  only, 
what  portion,  and  in  either  case  the  grounds  upon  which  such  claim  is  founded 
and  when  so  paid  under  protest,  the  payment  shall  in  no  case  be  regarded  as 
voluntary  payment,  and  such  owner  may  at  any  time  within  six  months  after 
such  payment  bring  an 

Action  a^fainst  the  counly,  in  the  superior  court,  to  recover  back  the  tax  so 
paid  under  protest;  and  if  it  shall  be  adjudged  that  the  assessment,  or  the  part 
thereof  referred  to  in  the  protest,  was  void  on  the  ground  specified  in  the 
protest,  judgment  shall  be  entered  against  such  county  therefor;  provided, 
that  no  assessment  shall  be  declared  void  on  account  of  deductions  being  made 
for  mortgages  where  part  payments  have  been  made  and  not  released  upon 
the  record. 

[County  treasurer,  how  reimbursed.]  On  the  payment  of  any  such  judg- 
ment, such  part  of  the  tax  recovered  thereby  as  may  have  been  paid  by  the 
county  treasurer  into  the  state  treasury,  shall  be  regarded  as  an  amount  due 
the  county  from  the  state,  and  shall  be  deducted  in  the  next  settlement  had 
by  the  county  with  the  controller;  such  deductions  to  be  made  in  the  manner 
that  other  deductions  are  made,  as  provided  in  section  three  thousand  eight 
hundred  and  seventy-one  of  this  code. 

History:     Enacted  February  27,  1893,  Stats,  and  AmdtB.  1893,  p.  32; 
amended  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  335. 

L    In  General.  9.  Injunction   to  restrain  collection   of  tax 

1.  Applied,  cited,  construed,  referred  to.  partly  legal,  etc 

2.  Construction — Purpose  oi  section.  10.  Money  exacted  under  duress. 

3.  Same— Construction  of  amendment.  11.  Mortgage  security  held  by  state — Payment 

4.  Same — ^As  to  "Dupont-Street  Act."  under  protest. 

n.    Payment  under  Protest — Actions  to  R^     12.  Payments  illegally  exacted  from  redemp- 
cover  Back.  tioner. 

5.  Alfalfa    crop— Action    maintained    under     13.  Protest    at    time    of    making   payment- 

section  for  wrongful  assessment  of.  No  right  to  return  of  when  tax  is  valid. 

6.  Action   to  recover  assessment  upon  irri-     14.  Protest  when  entire  payment  included — 

gation   district.  Becovery  of  portion. 

7.  Illegal  portion  of  tax — Recovery  of  under     15.  Relief — How  obtained  under  this  section. 

protest.  16.  Same — When  relief  barred. 

8.  Interest  upon  tax — Not  allowed  upon  tax     17.  Refusal  of  county  board  to  grant  petition 

paid  under  protest.  — Not  conclusive  against  taxpayer. 
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18.  Bemedj  afforded  under  section — Not  ex- 

clusive. 

19.  Taxpayer,    when    entitled    to    return    of 

money. 

L     IN  QENBRAI^.    . 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.  In:  Holley  vs.  County  of 
Oranse,  106  Cal.  420,  421.  89  Pac.  Rep.  790 
(cited);  Pacific  M.  Ij.  Ins.  Co.  vs.  County  of 
San  Dlegro.  112  Cal.  S14,  815,  41  Pac.  Rep. 
428,  44  Id.  571  (construed  as  not  applying); 
Elbergr  vs.  County  of  San  Luis  Obispo,  112 
Cal.  316,  818,  41  Pac.  Rep.  475,  44  Id.  672  . 
(construed  as  not  applylngr);  Mackay  vs. 
San  Francisco,  118  Cal.  892,  394,  401,  46  Pac 
Rep.  696  (construed  and  applied);  Davis  vs. 
San  Francisco,  116  Cal.  67,  68,  46  Pac.  Rep. 
868  (construed  as  not  applying);  Phelan  vs. 
San  Francisco,  120  Cal.  1,  4,  62  Pac.  Rep. 
38  (construed);  Olll  ts.  City  of  Oakland, 
124  Cal.  835.  842,  67  Pac.  Rep.  160  (con- 
strued); Savings  &  L.  Soc.  vs.  San  Fran- 
cisco. 181  CJal.  366,  868,  68  Pac.  Rep.  665 
(construed);  Columbia  Sav.  Bank  vs.  Los 
Angreles,  137  Cal.  467.  469,  70  Pac.  Rep.  308 
(construed  and  applied);  Miller  vs.  County 
of  Kern,  187  Cal.  616,  617,  70  Pac.  Rep.  549 
Ccited);  Justice  vs.  Robinson,  142  Cal.  199. 
201,  76  Pac  Rep.  776  (construed);  Stewart 
L.  &  C.  Co.  vs.  County  of  Alameda,  142  Cal. 
660,  661.  664,  665,  76  Pac  Rep.  481  (con- 
strued with  I  3804  ante). 

As  to  relief  throvsh  board  of  rapcrvUMMni 
for  refvndlnv  of  taxes  Illegally  or  errone- 
oniily  collected,  seo  ante  1 8804  and  note 
par.  8. 

a.  CONSTRUCTION.  —  This  section  was 
not  designed  to  force  recovery  from  county 
of  illegal  taxes  collected  for  use  and  dispo- 
sition of  higrh-school  district  within  county. 
— ^Elberff  vs.  San  Luts  Obispo  County,  112 
Cal.  816,  818.  41  Pac  Rep.  476.  44  Id.  672; 
Pacific  M.  L.  Ins.  Co.  vs.  County  of  San 
Diegro,  112  Cal.  814,  816,  41  Pac  Rep.  428, 
44   Id.   671. 

8.  Coimtnictloa  of  ancndniCBt.  —  The 
amendment  of  1898  to  this  section  providing 
that  payment  of  taxes  under  protest  shall 
not  be  regarded  as  voluntary  applies  to 
collection  of  state  and  county  taxes  only, 
and  does  not  apply  to  assessment  levied 
under  Drainage  Act  of  1897  (Stats.  1897 
p,  334). — Justice  vs.  Robinson,  142  CaL  199, 
201,  76  Pac  Rep.  776. 

4.  "Dopont-Street  Act"  —  Special  ■•■•■•- 
ment. — This  section  does  not  apply,  and  no 
action  can  be  maintained  thereunder  affainst 
city  and  county  of  San  Francisco  for  taxes 
at  any  time  upon  special  assessment  for 
specific  purpose  under  act  of  legislature 
approved  March  23,  1876  (Stata  1876-76 
p.  433),  generally  known  as  "Dupont-Street 
Act." — Davis  vs.  San  Francisco,  116  Cal.  67, 
68.  46  Pac.  Rep.  868.  See  Basterbrook  vs. 
San  Francisco  (Cal.  May  1.  1896)  44  Pac 
Rep.  800,  801;  Pacific  M.  L.  Ins.  Co.  vs.  San 
Diegro  County,  112  Cal.  814,  41  Pac  Rop. 
423.  44  Id.  571;  Elberff  vs.  San  Luis  Obispo 
County.  112  Cal.  316,  41  Pac  Rep.  475.  44  Id. 
B72;   Phelan   vs.    San   Francisco,   120   Cal.   1, 


4,  62  Pac.  Rep.  38;  Liebman  vs.  San  Fran- 
cisco, 11  Sawy.  C.  C.  147,  24  Fed.  Rep.  705. 

II.     PAYMENT      UNDER      PROTEST  — AC- 
TIONS TO  RECOVER   BACK. 

S.  ALFALFA  CROP. — ^As  to  action  main- 
tained under  this  section  for  recovery  of 
tax  paid  under  protest  upon  wrongful  as- 
sessment of  crop  of  alfalfa,  see  Miller  n. 
County  of  Kern,  137  Cal.  616.  70  Pac  Bep. 
649. 


4L  Aetloa  to  recover  useeesieHt  paid  ■■- 
der  protest  in  establishing'  irrigation  dis- 
trict to  pay  costs  of  locating  ditch,  etc,  see 
Holley  vs.  County  of  Orange,  106  Cal.  420. 
421,  89  Pac  Rep.  790. 

7.  ILLBOAL  PORTION  OF  TAX— Rccev- 
ery  uider  protest, — Where  legal  portion  of 
tax  is  incapable  of  separation  from  portion 
of  tax  claimed  to  be  illegal,  contention  that 
taxpayer  is  entitled  to  recover  whole  of 
penalty  paid  for  delinquency  for  reason,  as 
ho  claims,  that  prior  to  passage  of  this  sec- 
tion he  could  not  pay  under  protest  until 
sale  was  threatened,  should  be  sustained, 
but  it  is  otherwise  where  facts  show  thst 
separation  of  illegal  from  legal  portion  of 
tax  could  readily  have  been  made  and  where 
legal  portion  of  tax  had  not  been  tendered. 
— ^Mackay  vs.  San  Francisco,  113  CaL  392, 
401,  46  Pac  Rep.  696.  See  Bank  of  Mendo- 
cino va  Chalfant,  61  Cal.  369;  De  Fremeiy 
vs.  Austin,  68  Cal.  880. 

8.  INTBREST  UPON  TAX.— Interest  is 
not  allowed  under  this  section  from  date  of 
payment  of  tax  under  protest,  as  section 
contains  no  provision  for  payment  of  In- 
terest.— Savings  &  L.  Soc  vs.  San  Francisco. 
131  Cal.  866,  863,  68  Pac  Rep.  666. 

a.  INJUNCTION  TO  RESTRAIN  COLLEC- 
TION OF  TAX  PARTLY  LEGAL  and  p&rtlr 

not  will  not  be  granted  except  upon  condi- 
tion that  legal  part  shall  be  ilrst  paid 
(dictum). — Mackay  vs.  San  Francisco,  lit 
Cal.  892,  402,  46  Pac  Rep.   696. 

10.  MONET  EXACTED  UNDER  DUUBSS 

and  not  legally  due  might  be  recovered  back 
irrespective  of  code  provision  as  contained 
in  this  section. — Gill  ▼&  City  of  Oakland,  124 
Cal.  336,  842,  67  Pac  Rep.  150.  See  Meek 
▼8.  McClure,  49  Cal.  628. 

11.  MORTGAGE  SECURITY  HELD  BT 
STATE  —  Paymemt  uider  proteot.  —  Where 
mortgage  security  upon  private  property  it 
held  by  state,  such  mortgage  is  exempt 
from  taxation  and  cannot  be  assessed,  snd 
value  of  such  mortgage  should  be  deducted 
from  total  value  of  property  In  assessing 
mortgager's  interest;  but  where  remedy 
provided  by  statute  is  not  followed  in  seek- 
ing reduction  of  tax,  flrst  by  application  to 
assessor  until  matter  passes  out  of  bi* 
hands  or  afterwards  to  board  of  supervisors 
until  assessments  have  been  equalized  snd 
matter  gone  beyond  their  control,  one  or 
other  of  which  remedies  must  be  pursued, 
and  where  this  is  not  done,  or  where  done 
too  late,  taxpayer  cannot  recover  taxes  al- 
leged to  have  been  excessive  because  of 
valuation  of  mortgage  security,  by  paying 
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same  nnder  protest  and  bringringr  action 
thereon. — ^Henne  vs.  Los  Anereles  County,  129 
Cal.  297,  300,  61  Pac.  Rep.  1081.  See  People 
ex  rel.  Johnson  vs.  Board  of  Supervisors,  77 
CaL   136.  19  Pac.  Rep.  257. 

la.  PAYMSSNTS  ILI^BGAI^I^Y  BXAOTBD 
FROM  REDBHFTIOBTBR  as  condition  Of 
avail Iner  himself  of  rigrht  ffiven  by  state 
<»Lnnot  be  regarded  as  in  any  sense  volun- 
tary, and  are  recoverable  under  provisions 
of  this  section  (dictum). — ^Palomares  L.  Co. 
vs.  County  of  Los  Angreles,  146  Cal.  630,  637, 
80  Pac  Rep.  931. 

IS.  PROTEST  AT  TIMSS  OF  MAKING 
PA.infS:NT  grives  taxpayer  no  risrht  of  re- 
covery if  tax  is  valid  and  constituted  lien 
upon  his  property,  and  taxpayer's  obligation 
to  pay  tax  is  not  affected  by  omission  of 
tax-collector  to  enforce  its  collection 
against  other  property.  —  Phelan  vs.  San 
San  Francisco,  120  Cal.  1,  6,  62  Pac.  Rep.  88. 

14.     PROTBST     "WHEN      ENTIRB2      PAY- 
MESlfT   INCLUDED — Recovery  of  portion. — 

Protest,  specifylngr  and  polntingr  out  that 
whole  assessment  was  void,  is  substantial 
compliance  with  statute,  where  assessment 
is  void  in  part  as  against  property  owned 
by  non-resident.  —  Mackay  vs.  San  Fran- 
cisco. 128  Cal.  678,  686,  61  Pac.  Rep.  382. 
See  Mackay  vs.  San  Francisco,  113  Cal.  392, 
397,  45  Pac.  Rep.  696;  People  ex  rel.  West- 
em  R.  Co.  vs.  Assessors  of  Albany,  40  N.  T. 
164,   168. 

Ilk  RELIEF — How  obtalaed  vailer  this 
section. — Taxpayer  may  have  relief  under 
provisions  of  this  section  in  cases  where  he 


claims  assessment  or  any  part  of  it  is  void, 
by  paying  under  protest  full  amount  of  tax 
as  assessed  and  within  six  months  there- 
after bringing  an  action  to  recover  back 
such  part  of  tax  paid  as  he  claims  to  be 
void,  where  it  appears  taxpayer  has  not 
neglected  to  apply  to  county  board  of  equal- 
ization for  relief  against  such  assessment — 
Columbia  Sav.  Bank  vs.  Los  Angeles,  137 
Cal.  467,  469,  70  Pac.  Rep.   308. 

16.  Rlffht  to  relief  Is  barred  when  tax- 
payer neglected  to  apply  first  to  board  of 
equalization  for  strikingT  out  void  assess- 
ment or  for  reduction  of  excessive  assess- 
ment.— Henne  vs.  County  of  Los  Angreles, 
129  Cal.  297,  299,  61  Pac.  Rep.  1081;  Colum- 
bia Sav.  Bank  vs.  Los  AngeleSr  137  Cal.  467, 
469,  70  Pac.  Rep.  308. 

17.  REFUSAL  OF  COUNTS  BOARD  OF 
ECtUALIZATION  to  errant  petition  of  tax- 
payer to  strike  out  assessment  claimed  to 
be  void  is  not  final  and  conclusive  against 
such  taxpayer.-— Columbia  Sav.  Bank  vs.  Los 
Angeles,  137  Cal.  467,  469.  70  Pac.  Rep.  808. 

18.  Remedy   siforded   vnder  this   section 

cannot  be  regarded  as  exclusive. — Stewart 
L.  &  C.  Co.  vs.  County  of  Alameda,  142  Cal. 
660,  665,  76  Pac.  Rep.  481  (holding  of  court 
in  comparingr  remedy  under  this  section 
with  remedy  afforded  under  $  3804  ante  for 
refunding    taxes    illegally    collected). 

19.  TAXPAYER  IS  ENTITLED  TO  RE- 
TURN OF  MONEY  paid  under  protest  under 
provision  of  statute  if  tax  is  illegal. — 
Columbia  Sav.  Bank  vs.  Los  Angeles,  137 
Cal.  467,   471,  70  Pac  Rep.  808. 


CHAPTER  Vm. 

COLLECTION   OF   TAXES   BY   THE   ASSESSOR   ON   CERTAIN   PERSONAL   PROPERTY 


§3820.  I>uty  of  assessor  to  collect  taxes, 
when. 

S  3821.  Tax  on  personal  property,  collection 
made  by  seizure  and  sale. 

S  3822.  Mode  of  conducting  such  seizure  and 
sale. 

S  3823.  Amount  of  personal  tax  to  bo  col- 
lected, how  determined. 

§  3824.  When  excess  of  rate  has  been  charged, 
such  excess  to  be  returned. 

S  3826.  When  less  than  the  rate  has  been 
charged,  deficiency,  how  collect- 
ed. 


S  3826.  Monthly  settlement  of  assessor  wita 
auditor. 

S  3827.  Auditor  to  note  in  assessment-book 
the  amount  of  taxes  which  have 
been  paid. 

§3828.  Auditor  to  note  excesses  or  deficien- 
cies in  taxes  paid. 

$3829.  Compensation  to  assessor  for  CuUec- 
tion. 

S  3830.  Present  incumbents  to  discharge  du- 
ties of  assessor  (repealed). 

S  8831.  Auditor  must  ascertain  from  assess- 
ment-book amount  of  taxes  aelin- 
queut;  demand. 


§3820.    DUTY   OF   ASSESSOR  TO    COLLECT   TAXES,    WHEN.     The 

assessor  must  collect  the  taxes  on  all  property  when,  in  his  opinion,  said  taxes 
are  not  a  lien  upon  real  property  snflScient  to  secure  the  payment  of  the  taxes. 
The  taxes  on  all  assessments  of  possession  of,  claim  to,  or  right  to  the  pos- 
session of  land,  shall  be  immediately  due  and  payable  upon  assessment^  and 
shall  be  collected  by  the  assessor  as  provided  in  this  chapter. 

History:  Enacted  March  12,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  152;  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  335; 
April  1,  1897,  Stats,  and  Amdts.  1897,  p.  435. 
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I.  In  General. 

1.  Applied,  cited,  eonatraed,  referred  to. 

2.  Gonstraction — Duty  of  assessor. 

n.    Personal-Property  Tax. 

3.  Assessor's  duty  to  collect  unsecured  per- 

sonal-property tax. 

4.  Assessor — ^When  has  no  discretion  in  as- 

sessing. 

5.  Assessor  of  San  Francisco— When  required 

to  collect. 

6.  Bond  of  city  assessor — ^Limitation  of  lia- 

bility. 

7.  Bonds    secured   by   real    estate^Not   as- 

sessed as  personal  debts,  etc 

8.  Bonds  of  domestic  corporations. 

9.  Difference  between  secured  and  unsecured 

taxes — Classification  by  legislature. 
10.  Object  of  constitution. 

II.  Taxpayer's  obligation,  when  not  affected 

b^r  omission  of  tax-collector. 

12.  Tax  on  bonds  secured  by  real  property, 

how  collected. 

13.  Threat  of  assessor  to  sell — ^When  immate- 

rial. 

1.     IN  QENERAU 

1.  APPLIED,  CITBD,  CONSTRITBD,  RE- 
FERRBD  TO,  etc.,  in:  City  of  San  Jose  vs. 
Welch.  66  Cal.  868,  369,  4  Pac.  Rep.  207 
(construed);  Smith  vs.  Dunn,  68  Cal.  64,  65. 
8  Pac.  Rep.  626  (cited) ;  County  of  San  Ma- 
teo V8.  Maloney,  71  Cal.  20B,  207.  12  Pac. 
Rep.  63  (construed  and  applied);  Rode  vs. 
Siebe,  119  Cal.  618.  626.  61  Pac.  Rep.  869,  89 
L.  R.  A.  342  (construed  with  other  sections 
in  dls.  op.);  People  vs.  Smith,  128  Cal.  70, 
73,  65  Pac.  Rep.  765  (construed);  Houser 
&  H.  M.  Co.  vs.  Hargrove  (Cal.  Feb.  8,  1900), 
59  Pac.  Rep.  947,  949  (cited);  Corbett  vs. 
Wldber.  123  Cal.  154,  165,  56  Pac.  Rep.  764 
(construed);  Estate  of  Fair,  128  Cal.  607, 
609,  611.  61  Pac.  Rep.  184  (construed  and 
applied);  Miller  vs.  County  of  Kern,  137 
Cal.  516,  620,  70  Pac.  Rep.  649  (cited  with 
other  sections);  Bakersfleld  &  F.  O.  Co.  vs. 
Kern  Co.,  144  Cal.  148,  164,  77  Pac.  Rep.  892 
(construed). 

2,  CONSTRUCTION — ^Under  this  section 
it  Is  imperative  upon  assessor  to  collect 
personal-property  tax  where  there  is  no  real 
estate  upon  which  it  can  be  lien,  and  dis- 
cretion here  eriven  can  be  exercised  only 
where  taxes  are  lien  upon  real  estate  and 
question  arises  whether  real  estate  upon 
which  they  are  a  lien  is  "sufficient  to  secure 
the  payment  of  the  taxes." — People  vs. 
Smith.  123  Cal.  70,  73,  66  Pac.  Rep.  766. 

II.      PERSONAL-PROPERTY    TAX. 

8.  ASSESSOR  IS  RECtlTIRED  TO  COL- 
LECT   PERSONAL-PROPERTY    TAXES     at 

time  of  makinsT  his  assessment  where  tax- 
payer has  no  real  property  or  none  suffi- 
cient to  secure  the  payment  of  such  taxes, 
and  in  case  of  failure  of  taxpayer  to  pay, 
to  sell  sufficient  of  property  of  delinquent 
to  make  amount  of  taxes  with  costs. — Rode 
vs.  Siebe,  119  Cal.  618,  520,  61  Pac.  Rep.  869, 
39  L.  R.  A.  342. 

4.  ASSESSOR  HAS  NO  DISCRETION  IN 
ASSESSING     PERSONAL-PROPERTY     TAX 


where  there  Is  no  real  estate  upon  which 
such  tax  may  be  lien.  In  such  case,  after 
assessment  is  made,  duty  of  assessor  to  col- 
lect tax  is  merely  ministerial,  and  neslect 
to  discharge  that  duty  is  breach  of  obliga- 
tion of  his  bond. — People  vs.  Smith,  123  CaL 
70.  73,  66  Pac  Rep.  766.  See  People  vs. 
Gardner,  66  C:aL  304.  807. 

6.  ASSESSOR  OF  CITY  AND  COUNTY 
OF  SAN  FRANCISCO  is  required  to  collect 
taxes  upon  personal  property  unsecured  by 
real  estate  some  months  in  advance  of  fix- 
ing of  rate  by  supervisors.  He  is,  therefore, 
directed  by  law  to  collect  at  rate  estab- 
lished for  preceding  year,  and  where  excess 
Is  collected  it  must  be  repaid  by  county 
treasurer  to  person  from  whom  collection 
is  made  or  to  his  assignee  on  demand  there- 
for.— Corbett  vs.  Wldber.  128  CaL  154,  16S, 
66  Pac.  Rep.  764. 

6.  BOND  OF  CITY  ASSESSOR — ^Ltetta- 
ttoa  of  liability. — ^Where  bond  of  city  as- 
sessor Is  limited  in  terms  to  duty  cast  upon 
principal  by  mayor  and  common  council, 
liability  of  sureties  cannot  be  extended  to 
assessments  and  collections  of  moneyi 
which  he  failed  to  turn  over  to  treasury 
where  there  was  no  law,  ordinance,  or  regn- 
lation  passed  by  mayor  and  common  coun- 
cil forcing  city  treasurer  to  make  such 
collections. — City  of  San  Jose  va  Welch,  CS 
Cal.  358,  859,  4  Pac.  Rep.  207. 

7.  BONDS  SECURED  BY  REAL  ESTATB 

can  In  no  event  be  assessed  as  mere  per- 
sonal debts  or  credits,  for  they  must  be 
demanded  and  treated  for  purposes  of  pos- 
session and  taxation  as  an  interest  in  such 
property.— Estate  of  Pair,  128  Cal.  607,  61 1 
61   Pac.   Rep.   184. 

&  BONDS  OF  DOMESTIC  CORPORA- 
TIONS not  "railroad  or  quasl-publlc."  se- 
cured by  deed  of  trust  of  rea.  property,  are 
assessable  to  holders  of  them,  or  If  names 
of  holders  are  not  ascertainable,  then  to 
unknown  owners;  but  to  whomsoever  they 
are  assessed  and  taxed,  mode  adopted  must 
be  that  prescribed  by  art  XIII  f  4  of  the 
constitution;  that  is  to  say,  they  must  be 
assessed  as  an  interest  In  property  encum- 
bered for  their  payment — Estate  of  IVUr. 
128  Cal.  607,  611,  61  Pac  Rep.  184. 

0.  DIFFERENCE  BETTVEEN  SBCTItED 
AND  UNSECURED  TAXES  is  sufficient  to 
Justify  classification  which  legislature  has 
made  in  reference  to  manner  of  collection, 
and  leaves  law  entirely  free  from  objec- 
tion on  ground  that  it  is  not  general  and 
uniform  (Van  Fleet.  J.,  and  Harrison,  J, 
dissenting). — Rode  vs.  Siebe,  119  Cal.  518. 
622,  61  Pac.  Rep.  869,  89  L.  R  A,  842. 

10«     OBJECT     OF    CONSTITUTION    is   to 

make  burdens  of  taxation  equal  in  propor- 
tion to  value  of  all  taxable  property.  To 
accomplish  this  object  It  is  not  only  neces- 
sary that  assessments  should  be  duly  made 
and  equalized  and  rate  levied  uniformly. 
but  measures  must  be  taken  to  secure  col- 
lection from  all  alike. — Rode  va  Siebe,  119 
Cal.  618,  522.  61  Pac  Rep.  869.  89  L.  R.  A. 
842. 
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%t»     TAXPATIBR'S   OBI^IOATIOlf  TO  PAT 
:  IS  If  or  AFFBCTBD  BY  OMISSION  of 

:-collector  to  enforce  its  collection  against 
otlier  property;  the  obligation  can  be  d)8- 
cbarse^l  only  by  the  payment  of  the  tax.. — 
B&lcersfleld  &  F.  O.  Co.  vs.  Kern  Co.,  144  CaL 
148.  164.  77  Pac.  Rep.  892,  894.  See  Phelan 
vs.  San  Francisco,  120  Cal.  1,  62  Pac.  Rep.  38. 

la.  TAX  ON  BONDS  SBCURBD  BY  RBAI^ 
PROPE3iTY  is  to  be  collected  by  tax-col- 
lector and  not  by  assessor  under  this  sec- 


tlon.~Estate  of  Fair.   128   Cal.   607,  611»  €1 
Pac.  Rep.   184. 

18.  THREAT  OF  AS^BSSOR  tO  proceed 
and  sell  taxpayer's  interest  in  land  unless 
taxes  are  immediately  paid  is  immaterial 
where  assessment  has  been  legrally  and 
properly  made,  as  required  by  law,  and 
taxes  are  due  and  payable. —  Bakersfield  & 
F.  O.  Co.  vs.  Kern  Co.,  144  Cal.  148,  164,  77 
Pac.  Rep.  892.  See  Phelan  vs.  Sax?  Fran- 
cisco, 120  Cal.  1,  62  Pac.  Rep.  88. 


§3821.  TAX  ON  PEBSONAL  PBOPEBTY,  COLLECTION  MADE  BY 
SSiIZXTBE  AND  SALE.  In  the  case  provided  for  in  the  preceding  section,  at 
the  time  of  making  the  assessment,  or  at  any  time  before  the  first  Monday  of 
August  following  the  assessment,  the  assessor  may  collect  the  taxes  by  seiz- 
ure and  sale  of  any  personal  property  owned  by  the  person  against  whom  the 
tax  is  assessed,  or  if  no  personal  property  can  be  found,  then  the  assessor  may 
collect  the  taxes  by  seizure  and  sale  of  the  right  to  the  possession  of,  claim  to 
or  right  to  the  possession  of  the  land. 

HFstory:  Enacted  March  12,  1872;  amended  April  1.  1897,  Stats,  and 
Amdts.  1897,  p.  435;  March  20,  1905,  Stats,  and  Amdts.  1905,  p.  470; 
in  effect  immediately. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Possessory  right  to  mining  daim. 

1.  APPLIED,  CITBD,  COlf STRVED,  RB- 
VTSRRBD  TO,  etc..  In:  Rode  vs.  Siebe,  119 
Gal.  518.  525,  61  Pac  Rep.  869,  89  L.  R.  A. 
S42  (cited  with  other  sections  in  dis.  op.); 
People  vs.  Smith,  128  Cal.  70,  78,  65  Pac. 
Rep.  766  (construed  with  |  3820  ante);  Cor- 
bett  vs.  Widber,  128  Cal.  154,  165.  65  Pac. 
Rep.  764  (cited  with  |  3820  ante  and  other 
sections);  Houser  ft  xi.  M.  Co.  vs.  Harsrrove 
(Cal.  Feb.  8,  1900),  69  Pac  Rep.  947,  949 
(cited  with  $  8820  ante) ;  Miller  vs.  County 
of  Kern,  187  Cal.  616,  620,  70  Pac  Rep.  649 
(elted   with   other   sections). 

§3822.  MODE  OF  CONDUCTINO  SUCH  SEIZtJBE  AND  SALE.  The  pro- 
visions of  sections  three  thousand  seven  hundred  and  ninety-one,  three  thou- 
sand seven  hundred  and  ninety-two,  three  thousand  seven  hundred  and  ninety- 
three,  three  thousand  seven  hundred  and  ninety-four,  three  thousand  seven 
hundred  and  ninety-five,  and  three  thousand  seven  hundred  and  ninety-six 
apply  to  such  seizure  and  sale. 

History:     Enacted   March   12,   1872. 

Applied,  eltedy  eoastraed,  referred  to,  etc.,  sections  in  dis.  op.);  Corbett  vs.  Widber,  123 
In:  Rode  vs.  Siebe,  119  Cal.  618,  625,  61  Pac  Cal.  154,  165,  65  Pac.  Rep.  764  (cited  with 
Rep    869.  39  L.  R.  A.  842  (cited  with  other      |  8820  ante  and  other  sections). 

§3823.  AHOXTNT  OF  PERSONAL  TAX  TO  BE  COLLECTED,  HOW 
DETERMINED.  The  assessor  shall  be  governed  as  to  the  amount  of  taxes  to 
be  collected  by  him,  upon  personal  property,  by  the  state  and  county  rate,  the 
special  school  district,  road  district,  and  other  local  district  rates  for  the 
locality  in  which  such  personal  property  is  taxable,  for  the  previous  year. 

History:  Enacted  March  12,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  152;  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  335; 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  653. 


As  to  collectlmi  of  persoAsl-property  taxy 

etc.,  see  ante  |  8820  and  note. 

As  to  doty  of  assessor  to  eolleet  taxes 
vpoA  personal  property,  maaner  of  eollect- 
ingf  etc.,  see  ante  8  3820  and  note. 

S.  POS8BSSORY  RIGHT  TO  MlNIlfG 
CLAIM  is  property,  and  as  such  may  be 
sold,  transferred,  or  levied  upon,  and  is 
subject  to  taxes  like  other  property. — 
Bakersfield  A  F.  O.  Co.  vs.  Kern  County 
(Cal.  July  18.  1904),  77  Pac.  Rep.  892,  893. 
See  Merced  Mining:  Co.  vs.  Fremont,  7  Cal. 
817,  68  Am.  Dec  262;  State  vs.  Moore,  12 
Cal.  66;  People  vs.  Shearer,  80  Cal.  645. 

As  to  possessory  rights,  la  sreaeral,  avb- 
Jeet  to  taxatloBy  see  ante  |  3607  pars.  84-46. 


II  MM-asar    (lois)       bxcbssivb:  ratb  charobd— DisFiciBif ct.  [Pt.  m. 

Applied,  eUcd,  cMuitniedf  referred  to,  etc,  sections  In  dis.  op.);  Corbett  ts.  Wldber. 
In:  Rode  vs.  Slebe,  119  Cal.  518.  625.  61  Paa  128  Cal.  164.  166,  66  Paa  Rep.  m  (cited 
Rep.  869,  89  Lb  R.  A.  842   (cited  with  other      with  |  8820  ante  and  other  sections). 

§3824.  WHEN  EXCESS  OF  BATE  HAS  BEEN  CHABGED,  SUCH 
EXCESS  TO  BE  BETUBNED.  When  the  rate  is  fixed  for  the  year  in  which 
such  collection  is  made,  then,  if  a  sum  in  excess  of  the  rate  has  been  collected, 
snch  excess  shall  not  be  apportioned  to  the  state,  but  the  whole  thereof  shall 
remain  in  the  county  treasury,  and  must  be  repaid  by  the  county  treasurer  to 
the  person  from  whom  the  collection  was  made,  or  to  his  assignee,  on  demand 
therefor. 

History:     Enacted  March  12,  1872;    amended  March   10,  1885,  Stata. 
and  Amdts.  1884-5,  p.  57. 

Applied,  eltedy  construed,  referred  to,  ete.*  sections  In  dis.  op.);  Corbett  ts.  Wldber. 
in:  Rode  vs.  Slebe.  119  Cal.  618,  626,  61  Pao.  188  Cal.  164,  166.  66  Pac.  Rep.  764  (cited 
Rep.  869,  88  Ii.  R.  A.  842   (cited  with  other      with  |  8820  ante  and  other  sections). 

§  3826.  WHEN  LESS  THAN  THE  BATE  HAS  BEEN  OHABOED,  DEFI- 
CIENCY,  HQW  COLLECTED.  If  a  smn  less  than  the  tax  at  the  rate  fixed 
upon  the  valuation  thereof  after  equalization,  has  been  collected,  the  defi- 
ciency must  be  collected  by  the  tax-collector  either  by  a  sale  of  the  property 
on  which  the  same  is  a  lien,  if  any,  in  the  same  manner  as  other  taxes  on  real 
and  personal  property  are  collected,  or  by  seizure  and  sale  of  any  personal 
property  owned  by  the  person  against  whom  the  tax  is  assessed,  in  the  same 
manner  provided  in  sections  thirty-eight  hundred  and  twenty-one  and  thirty- 
eight  hundred  and  twenty-two  for  the  seizure  and  sale  by  the  assessor;  pro- 
vided, that  no  action  shall  be  maintained  to  collect  such  deficiency  unless  the 
tax-collector  shall,  at  least  fifteen  days  before  the  commencement  of  snch 
action,  deposit  in  the  United  States  post-ofi5ce,  addressed  to  the  person  owing 
such  tax,  at  his  last  known  place  of  residence,  a  notice  in  writing,  informing 
him  of  the  amount  and  nature  of  such  tax,  and  that  unless  the  same  is  paid 
within  fifteen  days  action  will  be  brought  for  the  same ;  and  any  action  eom- 
menced  without  such  notice  shall  be  dismissed. 

HFstory:     Enacted  March  12,  1872;    amended  April  1,  1897,  Stats,  and 
AmdtB.  1897,  p.  435:    March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  653. 

Applied,  cited,  coniitroed,  referred  to,  etc,       Pac.   Rep.   764    (cited   with   |  8820  ante  and 
in:    Corbett  vs.  Wldber,  128  Cal.  154,  155,  55       other    sections). 

§3826.    MONTHLY   SETTLEMENT   OF   ASSESSOR  WITH   AUDITOR. 

The  assessor,  on  the  first  Monday  in  each  month,  must  make  a  settlement  with 
the  auditor,  and  must  pay  into  the  county  treasury  all  moneys  collected  by 
him  for  such  taxes  during  the  preceding  month. 

History:     Enacted   March   12,  1872;    amended   March  28,   1895,  Stats, 
and  Amdts.  1895,  p.  335. 

Applied,  elted,  conatraed,  referred  to,  etc.,       Pac.   Hep.   764    (cited   with    |  3820  ante  and 
in:    Corbett  vs.  Wldber.  123  Cal.  164,  155.  55      other    sections). 

§3827.  AUDITOR  TO  NOTE  IN  ASSESSMENT-BOOK  THE  AMOUNT 
OP  TAXES  WHICH  HAVE  BEEN  PAID.  The  auditor  must,  as  soon  as  the 
'* assessment-hook"  for  the  year  comes  into  his  hands,  note  opposite  the  names 
of  each  person  from  whom  taxes  have  been  collected  the  amount  thereof. 

History:     Enacted  March   12,   1872. 

Applied,  cited,  conatraed,  referred  to,  etc,  Pac.  Rep.  764  (cited  with  |  8820  ante  ttd 
in:    Corbett  vs.  Wldber,  123  Cal.  154.  155,  55       other    sections). 
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§  3828.    AUDITOR  TO  NOTE  EXCESSES  OB  DEFICIENCIES  IN  TAXES 

PAID.  As  soon  as  the  rate  of  taxation  for  the  year  is  fixed,  the  auditor  must 
note,  in  connection  with  the  entry  made  under  the  provisions  of  the  preceding 
section,  the  amount  of  the  excess  or  deficiency. 

History:    Enacted  March   12,   1872. 

Applied,  dted,  emnmtmeAf  referred  to,  etc.,      other   sections) ;    Houser   ft   H.    H.    Co.    ts. 

tn:  Corbett  vs.  Widber,  128  Cal.  154,  165,  65  Harsrrove  (Cal.  Feb.  8,  1900),  69  Faa  Rep. 
Pac    Rep.   764    (cited  with  1 8820  ante  and      947,  949   (construed). 

§  3829.  COMPENSATION  TO  ASSESSOR  FOB  COLLECTION.  For  ser- 
vices  rendered  in  the  collection  of  taxes  under  section  three  thousand  eight 
hundred  and  twenty,  the  assessors  of  the  several  comities,  or  cities  and 
oonnties,  shall  receive  such  compensation  as  the  act  governing  salaries  of 
county  o£Scers  may  provide. 

History:  Enacted  March  12,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  153;  March  28,  1878,  C!ode  Amdts.  1877-8,  pp.  65-66; 
March  28,  1895,  Stats,  and  Amdts.  1895,  pp.  835-336. 


1.  Applied,  cited,  eonstraed,  referred  to. 

2.  Construction  —  (}haracter  of   section,   how 

determined. 

3.  Compensation  for  collection  of  taxes. 

4.  Commissions  for  collecting  personal-prop- 

erty taxes. 

1.  APPLIED,  CmfiD,  COlfSTRUBD,  RflU 
ITERRBD  TO,  etc,  in:  Corbett  vs.  Widber, 
123  Cal.  154,  155,  66  Pac.  Rep.  764  (cited 
with  9  3820  ante  and  other  sections):  City 
of  Oakland  vs.  Snow,  145  CaX  419.  425,  7t 
Pac.   Rep.   1060    (construed). 

S.  C0NSTR170TI01f« — This  section  Is  not 
to  be  held  as  contalnihsr  any  provision  of 
law  applicable  to  collection  of  taxes,  mere- 
ly because  it  Is  found  In  chapter  relating 
to  that  subject,  but  its  character  Is  to  be 
determined  by  purpose  which  Is  expressed 
In  it,  and  that  purpose  is  limited  to  com- 
pensation for  collection  of  taxes  which  is 
contained  in  county  grovernment  act  (Stats. 
1897  p.  672). — City  of  Oakland  vs.  Snow, 
145  Cal.  419.  425,  78  Pac.  Rep.  1060. 

S.  COMPENSATION  FOR  COLLECTIOlf 
OF  TAXES. — There  is  no  necessary  connec- 


tion between  collection  of  taxes  and  com- 
pensation of  officers  for  their  collection, 
nor  do  provisions  of  law  applicable  to 
their  collection  presumptively  include  pro- 
vision for  such  compensation. — City  of 
Oakland  vs.  Snow,  145  Cal.  419,  424,  78  l^ao. 
Rep.  1060. 

4.  COMMISSIOlfS  FOR  COLIiEGTIlfO 
PERSON  Ali-PROPERTY  TAXES.~Personal- 
property  taxes  levied  and  collected  by  as- 
sessor against  personal  property  in  hands 
of  executors  of  estate  'n[>ecause  In  his 
opinion  said  taxes  were  not  a  lien  upon  any 
real  property,"  were  lawfully  collected  un- 
der this  section,  and  judgment  and  discre- 
tion of  assessor  in  making  such  assessment 
cannot  be  reviewed  by  courts,  and  un- 
der section  as  it  read  at  time  of  this 
decision,  providingr  that  assessor  shall  be 
entitled  to  receive  and  retain  to  his  own 
use  six  per  cent  on  personal  property  tax 
collected  by  him,  assessor  has  right  to  re- 
use six  per  cent  on  personal-property  tax 
County  of  San  Mateo  vs.  Maloney,  71  CaL 
205,  208,  12  Pac.  Rep.  68. 


§3830.  PRESENT  INCT7MBENTS  TO  DISGHABGE  DUTIES  OF  AS- 
SESSOR (repealed). 

Hfstory:     Enacted  March  27,  1872,  Stats.  1871-2,  p.  586;  repealed  March 
28,  1895,  Stats,  and  Amdts.  1895,  p.  336. 

Ayplted,     eltedy     eonstraed^     referred     te*      166,    66    Pac.    Rep.    764     (cited    with    1 8820 
etc..   in:   Corbett  vs.   Wldber^  123   Cal.  164,      ante  and  other  sections). 

§3831.  AUDITOR  MUST  ASCERTAIN  FROM  ASSESSMENT-BOOK 
AMOXTNT  OF  TAXES  DELINQXTENT;  DEMAND.  Within  fifteen  days  after 
the  first  Monday  in  August  of  each  year,  the  auditor  of  the  county,  or  city 
and  county,  must  make  a  careful  examination  of  the  assessment-book  or  books 
of  the  county,  or  city  and  county,  and  ascertain  therefrom  the  amount  or 
amounts  of  all  taxes  that  should  have  been  collected  by  the  assessor  in  pur* 
suance  of  this  chapter,  and  which  have  not  been  collected.  He  must  then  state 
an  account  to  the  assessor,  and  demand  from  him  that  the  amount  or  amounts 


H 
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80  remaining  tmcollected  shall  be  paid  into  the  county  treasury  within  fifteen 
days  from  the  date  of  said  demand. 

[District  attorney  most  bring  action  against  assessmr— Defense.]  If,  at  the 
expiration  of  said  time,  the  assessor  has  not  settled  for  and  paid  said  amount 
or  amounts  into  the  treasury  as  aforesaid,  the  district  attorney  mnst  com- 
mence  an  action  in  the  proper  court  against  the  assessor  and  his  bondsmen,  for 
the  recovery  of  said  amount  or  amounts  so  remaining  uncollected ;  and  upon 
the  trial  of  such  action  no  defense  shall  be  admissible,  except  that  the  assess- 
ment or  assessments  are  illegal,  invalid,  or  void. 

;    History:     Enacted  March  28,  1895,  Stats,  and  Amdta.  1895,  p.  338. 
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§  3839.  PEBSONS  T,TAT^T-Tg  TO  POLL-TAX.  Every  male  inhabitant  of  this 
state,  over  twenty-one  and  under  sixty  years  of  age,  except  paupers,  insane 
persons,  and  Indians  not  taxed,  must  annually  pay  a  poll-tax  of  two  dollars; 
provided,  the  same  be  paid  between  the  first  Monday  in  March  and  the  first 
Monday  in  July ;  but  if  not  paid  prior  to  the  first  Monday  in  July,  then  it  shall 
be  three  dollars ;  provided  further,  that  nothing  herein  shall  aflPect  any  laws 
imposing  a  greater  poll-tax  upon  inhabitants  ineligible  to  citizenship. 

History:     Enacted   March   12,   1^72;     amended   March  24,    1874,   Code 
Amdts.  1873-4,  p.  161;   March  22,  1880,  Code  Amdts.  1880  (Pol.  pt),  p.  17. 

Applied,     eltedy     constnied,     referred     !•»  A«  to  exemption  of  actlTe  AreaiCB  la  ccr* 

etc.,    in:    County    of    San    Luis    Obispo    vs.  talm  eomtico,  see  ante  I38S7. 

Felts,  104  Cal.  60,  64,  87  Pao.  Rep.  780  (re-  Am   to    comty    Use    between   tommiU*  •* 

f erred  to).  Fresno  and  Tnlnre*  see  act  March  88,  ItTI 

As    to    conatltntlonal    proTtalon,   see  art.  (Stats.   1875-6  p.  897). 
XIII    i  12    of    constitution. 

§  3840.  POLL-TAX,  WHEN  TO  BE  OOLLEOTED.  Poll-tax  must  be  col- 
lected by  the  assessors  between  the  first  Monday  in  March  and  the  last  Mod* 
day  in  December  of  the  same  year. 

History:     Enacted  March   12,   1872;     amended   March   24,   1874,   Code 
Amdts.  1873-4,  p.  161;    March  28.  1895,  Stats,  and  Amdts.  1895,  p.  336. 
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A.i»plled,  dted,  eoastmed,  referred  tOf  etc..  People   vs.   Smith,   128   Cal.    70,   74,   65   Pao. 
Rep.    765    (cited). 

§3841.  COXTNTY  TREASUBEB  TO  HAVE  BLANK  POLL-TAX  BE- 
GEIFTS  PBINTED.  The  comity  treasurer  must,  before  the  first  Monday  in 
March  and  the  first  Monday  in  July  of  each  year,  cause  to  be  printed,  respect- 
ively, two  and  three-dollar  blank  poll-tax  receipts,  in  book  form,  with  stubs 
numbered  the  same  as  the  receipts,  of  one  hundred  in  each  book,  a  suf&cient 
number  for  the-  use  of  the  assessor.  The  stubs  shall  have  a  line  for  the  name 
of  the  poll-tax  payer,  his  age,  residence,  occupation,  by  whom  employed,  and 
the  name  of  the  deputy  collecting  the  tax. 

History:     Enacted  March   12,   1872;    amended  March   24,   1874,   Code 
Amdts.  1873-4,  p.  161;    March  28,  1895,  Stats,  and  Amdts.  1895,  p.  336. 

§  3842.  STYLE  OF  BLANK  TO  BE  CHANGED  EACH  YEAA.  The  style 
of  such  blanks  must  be  changed  every  year. 

History:    Enacted  March   12,  1872. 

§3843.  OOXTNTY  TBEASXTBEB'S  DUTIES  IN  BELATION  TO  POLL. 
TAX  BLANKS  AND  RECEIPTS.  The  treasurer  must,  before  the  third  Mon- 
day in  February  of  each  year: 

1.  Number  and  sign  the  two-dollar  blanks,  and  before  the  first  Monday  in 
July  number  and  sign  the  three-dollar  blanks. 

2.  At  the  time  of  signing  make  an  entry  of  the  whole  number  thereof,  and 
of  the  first  and  last  number  placed  thereon,  in  a  book  kept  for  that  purpose. 

3.  Deliver  all  such  blanks  to  the  auditor,  and  charge  him  therewith. 

History:     Enacted  March   12,   1872;     amended   March   24,   1874,   Code 
Amdts.  1878-4,  p.  161;    April  1,  1897,  Stats,  and  Amdts.  1897,  p.  435. 

§3844.  AUDITOB  TO  SIGN  BLANK  RECEIPTS  AND  HAKE  ENTRY 
OF  NTTIIBER  SIGNED.  The  auditor  upon  the  receipt  thereof  must  sign  the 
same,  and  make  in  a  book  to  be  kept  by  him  for  that  purpose  a  similar  entry 
to  that  prescribed  in  subdivision  two  of  the  preceding  section. 

History:     Enacted  March   12,   1872. 

§  3846.  BLANKS  TO  BE  DELIVERED  TO  ASSESSOR.  He  must,  at  any 
time  after  the  third  Monday  in  February,  and  the  first  Monday  in  July,  upon 
demand,  deliver  to  the  assessor,  in  their  order,  the  two  and  three-dollar  blanks, 
and  charge  him  therewith. 

History:     Enacted   March   12,   1872;     amended  March   24,    1874,   Code 
Amdts.  1878-4,  p.  162;    April  1,  1897,  Stats,  and  Amdts.  1897,  p.  435. 

Applied,  eltedf  eonmttmedf  referred  tOf  ete.,    in:    Mitchell    va.    Crosby,    44    CaL    97,    98 
(cited). 

§  3846.  POLL-TAZ  MAY  BE  COLLECTED  BY  SEIZXTRE  AND  SALE 
OF  PERSONAL  PROPERTY.  The  assessor  must  demand  payment  [of]  poll- 
tax  of  every  person  liable  therefor,  and  on  the  neglect  or  refusal  of  such 
person  to  pay  the  same,  he  must  collect  by  seizure  and  sale  of  any  personal 
property  owned  by  such  person. 

History:     Enacted  March  12,   1872;    amended  March  24^   1874^   Cods 
Amdts.  1878-4,  p.  162. 

Applied,  etted,  eomstmed,  referred  t#,  ete..  In:  People  vs.  Smith,  128  Cal.  70,  74,  68  Pai^ 
Rep.   765    (cited). 


M IBT  MB!     a^B)       ■BSUBURB  AHD  8AI<B—AS8BS SOB'S  SKTTIJSMBIIT*  [PC  in. 

§3847.  MODE  OF  OONDUOTINa  SUCH  SEIZUBE  AND  SALE.  The  sale 
may  be  made  after  three  hours'  verbal  notice  of  time  and  place,  and  the  pro- 
visions of  sections  thirty-seven  hundred  and  ninety-one,  thirty-seven  hundred 
and  ninety-three,  thirty-seven  hundred  and  ninety-four,  thirty-seven  himdred 
and  ninety-five,  and  thirty-seven  hundred  and  ninety-six,  apply  to  such  seizure 
and  sale. 

History:     Enacted   March   12,   1872;    amended  March  24^   1874,   Code 
Amdts.  1873-4,  p.  162. 

§  3848.  DEBTOBS  OF  PERSONS  OWING  POLL-TAX  TO  PAT  POLL- 
TAX  FOB  SnOH  PEBSONS.  Every  person  indebted  to  one  who  neglects  or 
refuses,  after  demand,  to  pay  a  poll-tax,  becomes  liable  therefor,  and  must 
pay  the  same  for  such  other  person  after  service  upon  him  by  the  collector  of 
a  notice  in  writing,  stating  the  name  of  such  person. 

History:     Enacted  March   12,   1872. 

§  3849.  WHO  ABE  DEBTOBS  UNDEB  PBEGEDINO  SECTION.  Every 
officer  authorized  to  draw  the  warrants  for  or  to  pay  the  salary  or  fees  of  any 
officer  is  the  debtor  of  such  officer  within  the  meaning  of  the  preceding  section. 

History:    Enacted  March  12,  1872. 

§3860.  DEBTOB  MAY  CHARGE  CBEDITOB  FOB  SUCH  POLL-TAX 
PAID.  Every  person  paying  the  poll-tax  of  another  may  deduct  the  same 
from  any  indebtedness  to  such  other  person. 

History:     Enacted  March   12,   1872. 

§  3851.  BECEIPT  FOB  POLL-TAX  DELIVEBED  TO  PX7BCHASEB  OF 
PBOPEBTY  SOLD  FOB  SUCH  TAX.  The  assessor  must  deliver  the  poll-tax 
receipt,  filled  out  with  the  name  of  the  person  owing  the  taxes,  to  the  pnr- 
chaser  of  property  at  any  such  sale ;  in  other  cases  he  must  deliver  it,  filled  out 
in  like  manner,  to  the  person  paying  the  tax. 

History:     Enacted  March   12,   187& 

§3862.  BECEIPT  ONLY  EVIDENCE  OF  PAYMENT.  The  receipt  so 
delivered  is  the  only  evidence  of  payment. 

History:    Enacted  March   12,   1872. 

§3853.  MONTHLY  SETTLEMENTS  OF  ASSESSOB  WITH  AX7DIT0K 
FOB  POLL-TAX.  On  the  first  Monday  in  each  month  the  assessor  most  make 
oath,  before  the  auditor,  of  the  total  amount  of  poll-taxes  collected  by  him 
during  the  last  preceding  month,  and  must,  at  the  same  time,  settle  with  the 
auditor  for  the  same,  and  pay  into  the  county  treasurer's  office  the  total  amount 
of  poll-taxes  collected,  less  the  per  centum  allowed  for  fees. 

History:     Enacted  March   12,   1872. 

§  38&4.  ASSESSOB'S  YEABLY  FINAL  SllTTLEMENT  WITH  AUDITOS 
FOB  POLL-TAX.  On  the  first  Monday  in  July,  the  assessor  must  return  to 
the  auditor  all  two-dollar  blank  poll-tax  receipts  received  by  him  and  not 
used,  and  pay  to  the  treasurer  the  total  amount  collected  and  not  before  paid 
in,  less  the  amount  of  his  fees,  and  the  auditor  must  deliver  to  him  the  three- 
dollar  receipts;  and  on  the  last  Monday  in  December  of  each  year,  he  mxaX 
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return  to  the  auditor  all  three-dollar  poll-tax  receipts  received  by  him  and  not 
used,  and  must  make  final  settlement  with  the  auditor  and  treasurer  therefor. 

History:  Enacted  March  12,  1872;  amended  March  24,  1874^  Code 
Amdts.  1873-4,  p.  163;    March  28,  1895,  Stata.  and  Amdts.  1895,  p.  836. 

§3856.    AXTDITOB  TO  KETUBN  BECEIPTS  NOT  USED  TO  TBEAS- 

UBJBK.    The  auditor  must,  as  soon  as  the  settlement  is  made,  return  to  the 
treasurer  the  receipts  not  used. 

History:    Enacted  March  12,  1872. 

§  3866.    TREASURER  TO  CREDIT  AUDITOR  WITH  SUCH  RECEIPTS. 

The  treasurer  must  credit  the  auditor  with  the  receipts  so  returned,  and  must 
thereupon  seal  then  up  securely  and  deposit  and  keep  them  in  his  of&ce. 

History:    Enacted  March  12,  1872. 

§  3867.  ASSESSOR  TO  KEEP  ROLL  OF  PERSONS  LIABLE  FOR  POLL- 
TAX.  [PAYMENTS  AND  DELINQUENTS.]  The  assessor  must  keep  a  roll 
of  the  names  and  local  residence,  or  place  of  business,  of  all  persons  subject 
to  or  liable  for  poll-tax,  and,  if  paid,  date  and  amount  of  each  payment,  and, 
if  not  paid,  cause  of  non-payment ;  provided,  that  no  person  shall  be  returned 
as  delinquent  on  such  roll  unless  a  demand  has  been  made  upon  him  in  person 
or  through  the  post-o£Sce. 

History:  Enacted  March  12,  1872;  amended  March  24^  1874^  Code 
Amdts.  1878-4»  p.  168;   April  1,  1878,  Code  Amdts.  1877-8,  p.  69. 

§3868.  DUTIES  OF  ASSESSOR  AND  AUDITOR  AS  TO  POLL-TAX 
ROLIi.  Qq  the  first  Monday  in  January  of  each  year,  the  assessor  must  deliver 
to  the  auditor  the  roll  so  made  up,  and  the  auditor  must  add  to  the  total  poll- 
t€ix  delinquent  on  such  roll  thirty-three  and  one  third  per  centum  additional, 
and  without  delay  deliver  such  list  to  the  tax-collector,  and  charge  the  col- 
lector therewith. 

History:  Enacted  March  12,  1872;  amended  March  24,  1874,  Code 
AmdtB.  1873-4,  p.  163;  April  1,  1878,  Code  Amdts.  1877-8,  p.  70;  March 
28,  1895,  Stats,  and  Amdts.  1895,  p.  837;  AprU  1,  1897,  Btats.  and  Amdts. 
1897,  p.  436. 

Applied,  cited,  eonfltrued,  refenred  to,  «to..  In:  People  vs.  Smith,  123  Cal.  70.  74,  56  Pae. 
Rep.  766   (cltedX> 

§  3859.  GOSIUBCTION  OF  POLL-TAX  BOLL.  Whenever  the  name  of  a 
person  not  liable  for  poll-tax  is  erroneously  entered  upon  said  poll-tax  roll, 
or  whenever  the  assessor  has  failed  to  note  the  payment  of  a  poll-tax  lawfully 
assessed,  if  paid,  the  board  of  supervisors  may,  upon  proof  thereof,  order  the 
necessary  correction  to  be  made  on  the  poll-tax  roll  and  the  assessment-roll 
whereon  the  same  may  appear. 

History:  Enacted  March  12,  1872;  repealed  March  24,  1874,  Code 
Amdts.  1873-4,  p.  164.  Present  section  enacted  March  23,  1901,  Stats,  and 
Amdts.  1900-1,  p.  653. 

§3860.  POLL-TAX  TO  BE  A  UEN  ON  PB0PEBT7,  WHEN.  If  any  per- 
son, assessed  for  a  property-tax,  has  not  paid  to  the  assessor  the  poll-tax  due 
from  him,  or  for  which  he  is  liable,  it,  with  thirty-three  and  one  third  per  cent 
in  addition  thereto,  constitutes  a  lien  upon  the  property  assessed  to  such  per- 
son, to  attach  from  the  first  Monday  in  March  in  each  year,  and  must  be  col- 
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lected  in  the  same  maimer  and  at  the  same  time  as  delinquent  taxes  are  col- 
lected* 

Hfttory:     Enacted  March   12,   1872;    amended  March   24,   1874^  Code 
Amdts.  1873-4^  p.  164. 

§3861.    PROCEEDS  OF  POLL-TAX,   TO  WHAT  FUND  PAID.    The 

proceeds  of  the  poll-tax  must  be  paid  to  the  county  treasurer,  as  provided  by 
law,  for  the  exclusive  use  of  the  state  school  fund,  and  shall,  by  such  treasurer, 
be  paid  to  the  state  as  other  moneys  belonging  to  the  state. 

History:     Enacted   March   12,   1872;    amended  March   22,   1880,  Code 
Amdta.  1880  (PoL  pL),  p.  17. 

Applied,  elted,  coastmed,  referred  t«,  etc,  in:   Sayinffs   A   Za    Soa   va^    San   Francisco. 
181  CaL  866,  859,  68  Pao.  Rep.  665  (cited). 

§3862.    COMPENSATION   OF   ASSESSOB   FOB   COLLEOTINa  POLL- 

TAX.  The  assessor,  for  services  rendered  in  the  collection  of  poll-taxes,  shall 
receive  the  sum  of  fifteen  per  cent;  and  the  collector,  for  services  rendered  in 
the  collection  of  poll-taxes  on  the  delinquent-list  (including  the  publication), 
shall  receive  the  sum  of  twenty-five  per  cent  on  all  delinquent  poll-tax  col- 
lected by  him. 

History:     Enacted  March   12,   1872;     amended   March    24,    1874,   Code 
Amdte.  1873-4,  p.  164;   March  28,  1878,  Code  Amdta.  1877-8,  p.  70. 

1.  Applied,  cited,  construed,  referred  to. 
2, 3.  Constitutionalitj  of  section. 
4.  Aseessor    of   eitj   and    eountj   of   Ban 
Francisco. 

1.  APPLIED,  CITED,  COlfSTRUED,  RB- 
FBRRED  TO,  etc.  In:  County  of  San  Luis 
OblBpo  vs.  Pelts,  104  Cal.  60,  64,  87  Pao. 
Rep.  780  (cited);  In  Matter  of  Dod^e.  186 
Cal.  512,  B17,  67  Pac  Rep.  978  (construed); 
Humlston  vs.  Shaffer,  14B  Cal.  195,  198,  78 
Pa&  Rep.  651   (cited). 

9.  CONSTITUTIOlfALITY  OF  SBOTIOlf, 
allowing  percentagre  of  tax  for  makingr 
collection,  was  very  seriously  questioned  In 
Ban  L»uls  Obispo  Co.  vs.  Felts,  104  Cal.  60 
66,  87  Pac.  Rep.  780,  and  court  held,  not 
without  some  hesitation,  that  an  allowance 
out  of  the  proceeds  of  tax.  by  which  it  was 
made  to  pay  expenses  of  Its  own  collection, 
IS  not  an  Infraction  of  Const.  1879  arL  xm 


812.— «ee    Matter   of    Dodsre,    185   Cat  ns. 
617,  618,  67  Pae.  Rep.  978. 

S.  Overrolcd  in  effect  by  subsequent  de- 
cisions.—6ee  par.  4  this  note. 

4.  ASSESSOR  OF  CITT  Alf  D  COUHTT  OF 
SAH  FRANCISCO  is  not  entitled  to  retain 
to  himself  any  fees  or  perquisites  for  per- 
formance of  his  official  duty,  and  hence  cao- 
not  receive  to  his  own  use  percentage  on 
poll-taxes  provided  for  in  this  section;  he 
is  entitled  to  receive  only  salary  fixed  by 
charter  of  city  and  county  therein  declared 
to  be  *'in  full  compensation  for  all  bit 
services"  (Beatty,  C.  J.,  dis.  op.). — In  Mat- 
ter of  Dodgre,  186  CtLh  612,  617,  67  Pac.  Rem 
978.  See  County  of  Humboldt  vs.  Stem. 
186  Cal.  68.  67,  68  Pac  Rep.  824;  Agard  tb. 
Shaffer,  141  Cal.  726,  76  Paa  Rep.  843; 
Humlston  vs.  Shaffer,  146  (^L  196,  19S,  fS 
Pao.  Rep.  661. 
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CHAPTEE  X. 

SSTTLBMENTS  WITH  THS  CONTROLrLER    AND  PAYMENTS  INTO  THE  STATU 

TREASURY. 

§  3865.    Coimtj  treasnrera  to  settle  with  eon-  g  3878.    Controller's    statement    to    eontahii 

troller  upon  his  order.  what. 

9  3866.    Semiannual    settlements    of    eounty  g  3874.    County  treasurer  to  file  eontroUer's 

treasurers.  statement  with  auditor. 

^  3867.    Treasurer  neglecting  to  settle,  pen-  §  3875.    Auditor  to  make  certain  entries. 

*^*y«  S  3876.  Bate  of  mileage  allowed  treasurer. 

^  3868.    Semiannual    reports    of   eountj   au-  g  3377,  Controller  may  examine  books  of  any 

^tors.  revenue  officer. 

^  3869.    Auditor  to  transmit  report  to  con-  ^  8878.  Prosecution  of  officers  guilty  of  de- 

troller  oy  mall.  fraudinff  state  of  revenue 

^3870.    Failure  of  auditor  to  make  report,  5357^  Controller  may  designate  county  in 

«  «ofri      r^  ^V^^^^^'  .      ,  ,     .   -  ,      •!  wMch  such  sctlon  may  be  tried. 

^  3871.    Controller  to  deduct  fees  and  mile-  •  -qq^     flTv/w^oi  «vi»»iaAi  mo«  k*  J^r^^^'^^ .  ^ 

age,  etc.,  on  settlement  « ^^^^'      ^^JLf  ^       employed;  ax- 

S  3872.    Manner    of    making    payments   into  peases. 

state  treasury. 

§3865.  COUNT?  TBEASUBEB8  TO  SETTLE  WITH  OONTROLLEB 
UPON  HIS  ORDEK.  The  treasurers  of  the  respective  comities  must  at  any 
time,  upon  the  order  of  the  controller  and  treasurer  of  state,  settle  with  the 
controller,  and  pay  over  to  the  treasurer  all  moneys  in  their  possession  belong- 
ing to  the  state. 

History:  Enacted  March  12,  1872,  founded  upon  S  102  Act  May  17, 
1861  (Stats.  1861,  p.  451),  as  amended  by  Act  April  4,  1864  (Stats.  1864^ 
p.  514) ;   as  amended  March  28,  1870,  Stats.  1869-70,  p.  423. 

§3866.    SEMIANNUAL  SETTLEMENTS  OF   COUNT?  TBEASX7BEB8. 

The  treasurers  of  all  the  counties,  or  cities  and  counties,  of  this  state,  must, 
between  the  fifteenth  and  thirtieth  days  of  December  and  May  of  each  year, 
proceed  to  the  state  capitol  and  settle  in  full  with  the  controller  of  state,  and 
pay  over  in  cash,  to  the  treasurer  of  state,  all  funds  belonging  to  the  state 
which  have  come  into  their  hands,  as  county  treasurers,  before  the  close  of 
business  on  and  including  the  first  Monday  of  said  months,  except  principal 
And  interest  received  on  account  of  state  school  lands,  which  shall  only  be 
settled  for  up  to  and  including  the  last  day  of  the  month  prior  to  the  month  of 
settlement ; 

[Oontrdler  to  notify  county  treasurer  of  state  school  money.]  Provided, 
that  the  controller  of  state  shall,  on  or  before  the  fifteenth  day  of  the  month 
in  which  settlement  is  to  be  made,  notify  the  treasurer  of  each  county  [of]  the 
amount  of  state  school  money  which  will  be  due  the  state  from  his  county  in 
the  then  pending  settlement; 

[Counly  treasurer  to  retain  same.]  The  county  treasurer  shall  there- 
upon and  thereby  be  authorized  to  retain  in  the  treasury  of  his  county  the  said 
amount  of  state  school  money,  and  shall  at  the  time  of  paying  over,  in  cash,  to 
the  treasurer  of  state,  all  other  funds  belonging  to  the  state  which  have  come 
into  his  hands  as  county  treasurer,  as  aforesaid. 

File  with  the  treasurer  of  state  his  certificate,  stating  the  amount  so  retained ; 
and  the  said  certificate  shaU,  for  all  purposes,  be  deemed  and 

Ooonted  as  cash  in  the  state  treasury  to  the  amount  therein  stated,  and  shall 
be  so  accepted  by  each  county  treasurer  on  the  payment  of  the  apportionment 
•of  school  moneys  due  his  coimty, 

Pol.  C— 65 
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[How  balances  are  to  be  paid.]  On  the  making  of  the  apportionment  of 
school  moneys  dne  to  the  respective  counties,  and  cities  and  counties,  if  there 
shall  be  a  balance  due  the  county,  the  treasurer  of  state  shall  immediately  pay 
the  same,  and  if  there  shall  be  a  balance  due  the  state,  the  county  treasurer 
shall  immediately  pay  the  same  into  the  state  treasury. 

[Controller  may  defer  settlement.]  If,  in  the  opinion  of  the  controller  of 
state,  it  appears  from  the  report  of  the  county  auditor  that  sufficient  property- 
tax  has  not  been  collected  to  make  it  for  the  interest  of  the  state  that  a  settle- 
ment should  be  made,  the  controller  shall  defer  the  settlement  until  the  next 
regular  settlement.  No  mileage,  fees,  or  commissions  shall  be  allowed  any 
officer  for  any  deferred  settlement;  provided,  that  in  case  any  settlement  is  so 
deferred,  the  county  auditor,  in  his  next  report  to  the  controller  of  state,  shall 
include  therein  all  moneys  required  to  be  reported  since  the  date  of  his  last 
report  upon  which  a  settlement  was  made. 

History:  Enacted  Marck  12,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  165;  March  30,  1876,  Code  Amdts.  1875-6,  p.  64;  March 
28,  1878,  Code  Amdts.  1877-8,  p.  66;  March  31,  1891.  Stats,  and  Amdts.  1891, 
p.  450;    Febniaxy  28,  1893,  Stats,  and  Amdts.  1893,  pp.  56-57. 

§3867.    TBEASUBEB  NEOLECTINO  TO  SETTLE,  PENALTY.     Every 

county  treasurer  who  neglects  or  refuses  to  appear  at  the  ofl^ce  of  the  con- 
troller and  treasurer  at  the  times  specified  in  this  chapter,  and  then  and  there 
to  settle  and  make  payment  as  required  by  this  chapter,  shall  forfeit  to  the 
state  of  California  one  thousand  dollars,  to  be  recovered  in  an  action  brought 
by  the  attorney-general  in  the  name  of  the  controller. 

History:  Enacted  March  12,  1872;  amended  March  28,  1895,  Stats, 
and  Amdts.  1895,  p.  337. 

AppUedy     cltedy     eomitrumd,     vef erred     !•»  etc,  in:  People  ex  reL  Attorney-General  ▼>. 
Reis,    76    Cal.    269,    279,    18    Paa    Rep.    809  (cited). 

§3868.    SEMIANNUAL    REPORTS    OF    COUNT?    AUDITORS.      The 

auditor  of  each  county,  between  the  first  and  tenth  day  of  each  month  in  whieh 
the  treasurer  of  his  county  is  required  to  settle  with  the  controller,  must  make, 
in  duplicate,  and  verify  by  his  affidavit,  a  report  to  the  controller  of  state,  in 
such  form  as  the  controller  may  desire,  showing  specifically  the  amount  due 
the  state  from  each  particular  source  of  revenue  at  the  close  of  business  on 
and  including  the  first  Monday  of  the  month  in  which  settlement  is  required, 
except  principal  and  interest  received  on  account  of  state  school  lands,  which 
shall  be  reported  up  to  the  end  of  the  previous  month. 

History:  Knacted  March  12,  1872,  founded  upon  $102  Act  May  17, 
1861  (Stats.  1861,  p.  451),  as  amended  by  Act  April  4,  1864  (Stats.  1864, 
p.  514);  as  amended  March  28.  1870,  Stats.  1869-70,  p.  423;  March  28, 
1878,  Ck>de  Amdts.  1877-8,  p.  66;  February  28,  1893,  Stata.  and  Amdts. 
1893,  pp.  55-56. 

§3869.  AUDITOB  TO  TRANSMIT  REPORT  TO  CONTROLLER  BT 
MAIL.  The  auditor  must  at  once  transmit  by  mail  or  express  to  the  controller 
one  copy  of  the  report,  and  must  deliver  the  other  copy  to  the  treasiurer  of 

his  county.  History!    Enacted  March  12,   1872. 

§3870.  FAILURE  OF  AUDITOR  TO  MAKE  REPORT,  PENALTY.  Brery 
auditor  who  fails  or  refuses  to  make  and  transmit  the  report  required  by  this 
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ehapter,  or  any  report  or  statement  required  by  this  title,  forfeits  to  the  state 
of  California  one  thousand  dollars,  to  be  recovered  in  an  action  brought  by 
the  attorney-general  in  the  name  of  the  controller. 

History:  Enacted  March  12,  1872;  amended  March  28,  1895,  Stats. 
and  Amdts.  1895,  p.  337. 

Applied*  eltedf  conatraed,  referred  to,  etc..  In:  People  ex  rel.  Attorney-General  tb.  Rels, 
76  CaL  269,  279,  18  Pac.  Rep.  809  (cited). 

§  3871.  CONTBOLLEB  TO  DEDUCT  FEES  AND  MILEAOE,  ETC.,  ON 
SETTLEMENT.  In  the  settlement,  the  controller  must  deduct  the  mileage 
allowed  to  the  county  treasurer  in  making  settlement,  the  state's  portion  of 
the  repayments  made  under  section  three  thousand  eight  hundred  and  twenty- 
four,  the  state's  portion  of  all  amounts  refunded  under  section  three  thousand 
eight  hundred  and  four,  and  any  other  amounts  due  the  county,  or  city  and 
county. 

History:  Enacted  March  12,  1872,  founded  npon  $102  Act  May  17, 
1861  (Stats.  1861,  p.  451),  as  amended  by  Act  April  4,  1864  (Stats.  1864, 
p.  514);  as  amended  March  28,  1870,  Stats.  1869-70,  p.  423;  March  28, 
1895,  Stats,  and  Amdts.  1895,  p.  337. 

§  3872.    MANNER  OF  MAEmO  PAYMENTS  INTO  STATE  TREASUBY. 

The  manner  of  making  payments  into  the  state  treasury  is  prescribed  by  sec- 
tions four  hundred  and  thirty-three,  four  hundred  and  thirty-four,  four  hun- 
dred and  fifty-two,  and  four  hundred  and  fifty-three  of  this  code. 

History:     Enacted  March  12,   1872. 

Applied,  eltedy  eomstmed,  referred  t<s  Reichert,  87  Cal.  287,  290,  26  Pao.  Rep.  692 
etc,    in:    County    of    San    Bernardino    vs.       (miscited  for  9  8972). 

§3873.  CONTROLLER'S  STATEBIENT  TO  CONTAIN,  WHAT.  The  con- 
troller must,  after  the  treasurer  has  made  settlement  and  payment,  enter  upon 
each  copy  of  the  auditor's  report  a  statement  showing: 

1.  The  amount  of  money  by  the  county  treasurer  paid  into  the  state  treas- 
ury. 

2.  The  amounts  authorized  to  be  deducted  under  section  three  thousand 
eight  hundred  and  seventy-one. 

And  must  then  return  one  copy  of  the  report  to  the  county  treasurer. 

History:  Enacted  March  12,  1872,  founded  npon  S 102  Act  May  17, 
1861  (StatB.  1861,  p.  451),  as  amended  by  Act  April  4,  1864  (Stats.  1864, 
p.  514);  as  amended  March  28,  1870,  Stats.  1869-70,  p.  423;  March  28, 
1895,  Stats,  and  Amdts.  1895,  p.  337. 

§  3874.  OOTTNTY  TREASURER  TO  FILE  CONTROLLER'S  STATEMENT 
WITH  AUDITOR.  The  county  treasurer  must  file  with  the  auditor  of  his 
county  the  copy  returned  to  him  by  the  controller. 

History:    Enacted  March  12,  1872. 

§3875.    AUDITOR  TO  MAEE  CERTAIN  ENTRIES.     The  auditor  must 

then  make  the  proper  entries  in  his  account  with  the  treasurer. 

History:  Enacted  March  12,  1872,  founded  npon  S  102  Act  May  17, 
1861  (Stats.  1861,  p.  451),  as  amended  by  Act  April  4,  1864  (Stats.  1864^ 
p.  514) ;   as  amended  March  28,  1870,  Stats.  1869-70,  p.  423. 

§  3876.  RATE  OF  MILEAOE  ALLOWED  TREASURER.  The  controller 
must,  in  the  settlement,  allow  the  treasurer  for  mileage  at  the  rate  of  forty 
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cents  per  mile  from  the  county  seat  to  the  capital,  such  mileage  not  to  exceed 
at  any  settlement  one  hundred  dollars. 

History:     Enacted  March  12,  1872. 

Applied^  cited,  caaatrved,  referred  to,  265,  267«  t4  Am.  St.  Rep.  41,  04  Pa&  Rep. 
etc..  In:  County  of  Yolo  va.  Colsran,  1S2  Cal.      40 1  (cited). 

« 

§3877.  CONTBOLLEB  MAY  EZAIONE  BOOKS  OF  ANT  BEVENUE 
OFFICEB.  The  controller  may  examine  the  books  of  any  officer  charged  with 
the  collection  and  receipt  of  state  taxes. 

History:    Enacted  March  12,  1872. 

§3878.  PBOSECUTZON  OF  OFFICEBS  GUILTY  OF  DEFBAUDIHa 
STATE  OF  BEVENUE.  If  he  believes  any  officer  has  been  guilty  of  defraud- 
ing  the  state  of  revenue,  or  has  neglected  or  refused  to  perform  any  duty  relat- 
ing to  the  revenue,  he  must  direct  the  attorney-general,  or  other  counsel,  to 
prosecute  the  delinquent. 

Hfstory:     Enacted  March  12,  1872;    amended  March  28,  1896,  Stata. 
and  Amdts.  1895,  p.  337. 


§  3879.  CONTBOLLEB  MAY  DESIGNATE  COUNTY  IN  WHICH  SUCH 
ACTION  MAY  BE  TBIED.  When  any  law  in  relation  to  the  revenue  of  the 
state  has  been  so  far  violated  as  to  require  the  prosecution  of  the  offender  for 
a  criminal  offense,  or  proceedings  against  hira  by  civil  action,  the  controller 
may  designate  the  county  in  which  the  prosecution  or  proceeding  may  be  had. 

History:    Enacted  March   12,   1872. 

§3880.    SPECIAL  OOTTNSEL  MAY  BE  EMPLOYED;  EXPENSES.    The 

controller  or  attorney-general  may  employ  other  counsel  than  the  district 
attorney,  and  the  expenses  must  be  audited  by  the  board  of  examiners  and  be 
paid  out  of  the  itate  treasury. 

History:    IBnaeted  March  12,   1872. 


Tit.  rx,  ch.  XI.  J 
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CHAPTER  XI. 

MISCELLANEOUS  PROyiSION& 


§3881.  Clerical  erron  in  aBuwwment-boolt, 
correction. 

§  3882.  Omissions,  etc.,  in  delinquent  listSi 
how  corrected. 

§  3883.  Publication  of  corrected  delinquent- 
lists,  etc. 

S  3884.  Initial  letters,  abbreviations,  and 
figures  msLj  be  used  in  certain 
cases. 

S  3885.  No  assessment  illegal  on  account  of 
informality,  etc 

S  3886.  Fines,  forfeitures,  and  penalties  paid 
into  county  treasury  (repealed). 

S  3887.  Who  liable  for  taxes  on  mortgaged 
or  pledged  personal  or  real-estate 
property  (repealed). 

§  3888.  Taxes  payable  in  lawful  money  of 
United  States. 

fi  3889.  Annual  settlements  of  assessors,  dis- 
trict attorneys,  and  treasurers 
with  auditor. 


§3890.  Officers  to  perform  only  duties  of 
^heir  own  offices. 

§  3891.    When  this  title  takes  effect 

§3892.    Saving  clause. 

§  8893.  Compensation  of  assessor  and  auditor 
for  extra  services  (repealed). 

§3894.    Deputies  for  assessors  (repealed). 

§  3895.    Compensation  of  deputies  (repealed). 

§  3896.  State  board  may  dispense  with  du- 
plicate assessment-book  (repealed). 

§  3897.  Property  sold  for  state  taxes.  No- 
tice of  sale. 

§  3898.  Distribution  of  money  received  from 
sala.  < ! 

§  3898a.  Deed  to  state  property  sold  for  taxes, 
upon  which  state  university  holds 
mortgage;  duty  of  controller  and 
tax-collector. 

§  3899.  Proceeding  when  tax  is  three  hundred 
dollars. 

§  3900.  Officials  may  designate  where  action 
■hall  be  commenced. 


§  3881.    CLEBICAL  EBBOBS  IN  ASSESSMENT-BOOK,  COBBECTION. 

Clerical  omissions  or  errors  or  defects  in  description  or  defects  in  form  in  any 
assessment-book  when  it  can  be  ascertained  from  the  assessment-book,  or 
from  the  assessor's  map  or  block-books,  or  from  the  list  famished  by  the 
property  owner  what  was  intended  to  be  assessed,  or  what  should  have  heen 
assessed,  may,  with  the  written  consent  of  the  district  attorney,  be  supplied 
or  corrected  by  the  assessor  at  any  time  prior  to  sale  for  delinquent  taxes, 
after  the  assessment  was  made ;  provided  further,  that  where  said  change  will 
decrease  the  amount  of  tax  charged  against  the  taxpayer  by  reason  of  said 
assessment,  the  consent  of  the  board  of  supervisors  shall  also  be  necessary  to 
haid  change;  provided  further,  that  the  date  and  nature  of  said  correction 
shall  be  entered  opposite  said  assessment  and  the  written  authorization  there- 
for shall  be  preserved  by  the  said  assessor  as  a  public  record;  provided  fur- 
ther, that  where  said  change  will  increase  the  amount  of  tax  on  any  assess- 
ment, the  person  so  charged  shall  be  notified  at  least  five  days  before  said 
change,  and  if  said  person  is  dissatisfied  with  said  change  he  may  present  his 
objections  to  the  board  of  supervisors,  and  their  decision  in  the  matter  shall 
be  conclusive.  In  the  city  and  county  of  San  Francisco  the  written  consent  of 
the  city  and  county  attorney  shall  have  the  same  force  and  effect  as  the  writ- 
ten consent  of  the  district  attorney. 

H (story:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code  Amdts. 
1875-6,  p.  59;  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  337;  March  23, 
1901,  Stats,  and  Amdts.  1900-1,  pp.  653-654. 

&  Im   See.   vs.   San   Francisco.   146   Cal.   678, 
676.  80  Pac.  Rep.  1086  (applied). 


1.  Applied,  cited,  construed,  referred  to. 

2.  Omission  in  original  roll  supplied  by  as- 


sessor. 

1.  APPLIBD,  CITB3D,  CONSTRUBD,  RB- 
FERRBD  TO,  etc.,  In:  County  of  San  Luis 
Obispo  vs.  White,  91  Cal.  432,  439,  24  Pac. 
Rep.  864,  27  Id.  756  (construed);  Los  An- 
geles vs.  Los  Angreles  City  W.  Co.,  187  Cal. 
699,   701,   70  Pac.  Rep.   770    (cited);   Savlngrs 


2.  OMISSION  IN  ORIGINAI^  ROLL  SUP- 
PLIED BY  ASSBSSOR. — When  in  original 
roll,  special  bridge  tax  is  not  carried  to 
nor  entered  In  column  headed  "total  tax," 
after  roll  was  made  up  and  placed  In 
hands  of  collector,  no  sale  for  delinquent 
taxes  having  been  made,  it  was  competent 
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for  district  attorney  to  authorize  assessor  As  to  dvpUeate  of  asscoaHiemty  see  ante 

to    supply    omission. — County    of    San    Luis  9  8732. 

Obispo  vs.  White.   91  CaL   482,  489,  24  Pac.  As  to  oristnal  aMCssMOBt-boolE.  see  ante 

Rep.  864,  27  Id.  766.  9  8650. 

§3882.  OBOSSIONS^  ETC.,  IN  DEUNQITENT  -  USTS^  HOW  COR- 
RECTED. When  the  omission,  error,  or  defect  has  been  carried  into  a  delin- 
quent^list  or  any  publication,  the  list  or  publication  may  be  republished  as 
amended,  or  notice  of  the  correction  may  be  g^ven  in  a  supplementary  publi- 
cation. History:    Enacted  March  12,  1872.  | 

AyyUedy  cited,  eoBstmedy  roterred  to,  etc,  in:  Maxwell  vs.  Supervisors  of  Stanislaus 
Co..  68  CaL  889.  894  (cited). 

§3883.    PUBLICATION  OF  CORRECTED  DELINQTTENT .  LISTS,  ETC. 

The  publication  must  be  made  in  the  same  manner  as  the  original  publication, 
and  for  not  less  than  one  week. 

History:    Enacted  March  12,  1872. 

Applied,  elted,  eoastrved,  referred  to,  etc.   In:  Maxwell  vs.  Supervisors  of  Stanislaus 
Co..  68  Cal.  889.  894  (cited). 

§3884  INITIAL  LBTIXRS,  ABBREVIATIONS^  AND  FIGURES  HAT 
BE  USED  IN  CERTAIN  CASES.  In  the  assessment  of  land,  adyertisement 
and  sale  thereof  for  taxes,  initial  letters,  abbreviations;  and  the  figures  may  be 
used  to  designate  the  township,  range,  section  or  part  thereof,  and  such  other 
abbreviations  as  may  be  approved  by  the  state  board  of  equalization;  pro- 
vided, a  written  or  printed  explanation  of  such  abbreviations  shall  appear  on 
each  page  of  the  assessment-roll  or  book. 

History:     Enacted  March  12,  1872;    amended  March  23,  1901,  Stats, 
and  Amdts.  1900-1,  p.  654. 

§  3886.  NO  ASSESSMENT  ILLEGAL  ON  ACCOUNT  OF  INF0RUALIT7, 
ETC.  No  assessment  or  act  relating  to  assessment  or  collection  of  taxes  is 
illegal  on  account  of  informality,  nor  because  the  same  was  not  completed 
within  the  time  required  by  law. 

History:    Enacted  March  12,   1872. 

1.  Applied,  cited,  constmed,  referred  to.  >      »•    asskssmkht  not  ii«ijsoai.  merely 

2.  Assessment  not  illegal,  when.  "because  the  same  was  not  completed  wlth- 

3.  Equalization— Board  of.  *»   time  required   by   law."— San    Francisco 

4.  Taxes  on  funds  in  hands  of  receiver.  ^«-  ^  Societe  Francalse,  181  Cal.  612,  €14. 

5.  Time   upon   or  within   which   acts   to   be      «*  ^^^  ^«P-  ^®^^- 

done.  S-     BMlUAIilZATIOlf  —  Board    of.  —  Provl- 

1      APPLIBD    Crr&SD    COlfSTRUBD    RSS-  ***^**"  ^^  **^'"  section  are  applicable  to  pro- 

Fe'rrkd  to,  etc..  in:   People  ex  rel.'Love  ce^^ingrs  before  board  of  supervisors  sitting 

vs.  Ashbury.  46  Cal.  528.  580  (cited):  People  "  *^^^"^„  FrancUco    1^^^^^^                           8^ 

vs.  Central  Pac.  R.  Co.,  83  Cal.  893.  400,  28  5°^  ^Inins^ 

Pac.    Rep.    803    (cited);    San    Francisco    vs.  *^*°"  "'^^'  '^"^'* 

Pennie.    93    Cal.    465,    469,    29    Pac.    Rep.    66  4.     TAXES  ON  FUNDS  IN  HANDS  OF  RB- 

(clted);    Buswell    vs.    Supervisors.    116    Cal.  CBIVBR.~Under    this    section    validity   of 

351.    353,    354.    855,   48   Pac   Rep.    226    (con-  taxes  to  be  paid  on  funds  and  solvent  debts 

Btrued) ;     San     Francisco     vs.     La     Societe  ^^  hands  of  receiver  is  not  affected  by  any 

Francalse,    131    Cal.   612,    614,   68    Pac.    Rep.  informality     of     original     assessment— Loi 

1016    (cited);    Davis   vs.    Pacific   I.    Co.,    137  Angeles   vs.   Los   Angreles   W.   Co.,   137  Cal. 

Cal.    245.    250.    70    Pac.    Rep.    15    (applied);  •»»•  ^02,  70  Pac  Rep.  770. 

Loa   Angeles    vs.    Los   Angeles   W.    Co..   187  S.    TIME    UPON    OR    "WTTHIlf    WHICH 

Cal.    699.    701,    702,    70    Pac.    Rep.    770    (con-  ACTS  TO  BE  DONE  BY  PUBLIC  OFFICER. 

strued);  La  Grange  H.  G.  M  Co.  vs.  Carter,  —It  is   general   rule   that  provisions  s«  to 

142  Cal.  560.  564,  76  Pac.  Rep.   241    (cited);  time  upon  which  or  within  which  acts  are 

Savings   &   L.   Soc.    vs.    San    Francisco,    146  to  be  done  by  public  officer  regarding  rights 

CaL  673,  677,  80  Pac  Rep.  1086  (construed).  and  duties  of  others,  are  directory,  and  this 
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flection    transforms   greneral   Judicial    Inter-      ts.  Supervisors*  116   CaL   861,  854,   48 
pretation    into    matter    of    publlo    law    and      Rep.  226. 
removes  any  possibility  of  doubt. — Buswell 

§3886.    FINES,     FOBFEITUBES^     AND     PENALTIES     PAID     H 

COUNTY  TREASURY  (repealed). 

Hlttory:     Enacted  March   12,  1872;    repealed  March  28,  1895,   Stats, 
and  Amdts.  1895,  p.  838. 


1.  Applied,  cited,  constmed,  referred  to. 
2,3.  Penalties  and  forfeitures. 

1.  APPLIBD,  CrnCD,  CONSTRUED,  RB- 
V*ERRED  TO,  etc,  in:  People  ex  rel.  Attor- 
ney-General va  Reis,  76  Cal.  269,  278,  18 
Pac  Rep.  809   (construed). 

S.     PEMAIinriBS       AND       FORFBIT1TRB8 

spoken  of  in  this  section  refer  only  to  those 
to    be    recovered    by   action   under   statute 


and  not  to  Interest  of  2  per  cent  per 
month  on  delinquent  taxes  which  is  ob- 
tained by  ordinary  methods  of  collection 
without  suit  and  which  should  be  paid  to 
state  and  sro  into  Its  treasury. — People  ex 
reL  Attorney-Oeneral  vs.  Reis,  76  Cal.  269, 
279,  18  Pac  Rep.  309. 

8.    Approved t  in  Prowers  Co.  vs.  People, 
17  Colo.  App.  619,  521,  69  Pac  Rep.  78. 


§  3887.  WHO  LIABLE  FOR  TAXES  ON  MORTGAGED  OR  PLEDGED 
PERSONAL  OR  REAL-ESTATE  PROPERTY   (repealed). 

History:  Enacted  March  12,  1872;  repealed  March  22,  1880,  Ck>de 
Amdts.  1880  (PoL  pt.),  p.  17. 

§  3888.  TAXES  PAYABLE  IN  LAWFUL  MONEY  OF  UNITED  STATES. 
Taxes  must  be  paid  in  the  lawful  money  of  the  United  States.  A  tax  levied  for 
s  special  purpose  may  be  paid  in  such  funds  as  may  be  directed. 

History:  Enacted  March  12,  1872;  amended  by  Act  April  1,  1872,  to 
read  as  ori^nsJly  published;  amended  March  28,  1895,  Stats,  and  Amdts. 
1895,  p.  838. 

As  to  lesal  teader  Botce  reeelved  at  par  tor  taxes,  see  Stats.  1880  p.  8. 

§  3889.  ANNUAL  SETTLEMENTS  OF  ASSESSORS,  DISTRICT  ATTOR- 
NEYS, AND  TREASURERS  WITH  AUDITOR.  Every  assessor,  district  attor- 
ney, and  county  treasurer  must  annually,  on  the  first  Monday  of  January,  make 
a  settlement  with  the  county  auditor  of  all  transactions  connected  with  the 
revenue  for  the  previous  year. 

History:    Enacted  March   12,   1872. 

§3890.  OFFICERS  TO  PERFORM  ONLY  DUTIES  OF  THEIR  OWN 
OFFICES.  The  treasurer,  tax-collector,  assessor,  clerk  of  the  board  of  super- 
visors and  each  member  of  the  board  must  separately  perform  the  duties 
required  of  him  in  his  oflSce,  and  must  not,  except  in  the  cases  provided  by 
law,  perform  the  duties  required  of  any  other  officer  under  this  title. 

History:     Enacted  March   12,   1872. 

§  3891.  WHEN  THIS  TITLE  TAKES  EFFECT.  With  relation  to  the  acts 
passed  at  the  present  session  of  the  legislature,  the  provisions  of  this  title 
must,  after  this  title  takes  effect,  be  construed  as  though  this  code  had  been 
passed  and  approved  on  the  last  day  of  the  present  session.  But  the  provisions 
of  this  section  do  not  apply  to  any  act  expressly  amendatory  of  either  of  the 
codes,  or  putting  into  effect  any  part  of  either ;  nor  to  an  act  approved  March 
sixteenth,  eighteen  hundred  and  seventy-two,  entitled  an  act  to  put  into  imme- 
diate effect  certain  parts  of  the  Political  and  Penal  Codes;  nor  to  an  act 
approved  March  twenty-second,  eighteen  hundred  and  seventy-two,  entitled 
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an  act  to  put  into  effect  certain  parts  of  the  codes  and  provide  for  their  pub- 
lication. History:    Enacted  March  12,  1872. 

1.  Applied,  cited,  constraed,  referred  to.  validate  or  destroy  earlier  act. — Roaaaco  va 

2.  Assessment  of  animals.  County  of  Tuolumne,  143  CaL   480,  itt,  77 
8.  Bepealed  act  of  March  28,  1872.     '                   Pac  Rep.  148. 

1.  APPLIED,  CITED,  COlf STRUED,  RE-  ••  RBPBALiBD  AOT  OF  MARCH  S8,  157X 
FERRED  TO,  etc.  In:  Mitchell  vs.  Crosby,  -^hls  section  providing:  that,  with  respect 
46  Cal.  97,  98,  99  (construed);  Rosasco  vs.  ^  revenue,  acts  passed  at  session  of  legls- 
County  of  Tuolumne,  148  Cal.  430,  488.  77  lature,  1871-2,  must  be  considered  as 
Pac  Rep.   148    (construed).  thougrh  new  Political  Code  had  been  passed 

2.  ASSESSMENT  OF  A]fIMAI.S.-Aet  of  ^^J^"L'l*^  ""^/^k^P i*.^T  *'!.'^u''!f'  '*" 
Marek  80,  1871,  concemin»  assessment  of  ^^^^^^  ?°^  ""L^T  I  li "  *'  ""fA  ^  ^"^ 
animals  concerns  revenue  of  state,  and  un-  f  "^^  ;>'  A"^*^^'  ^^.  ^^»^«^'  PJi^-f"  J^.  "; 
doubtedly    comes    within    purview    of    this  JJ»«or.-Mltchell  va.  Crosby.  48  Cal.  9..  9«. 

section,   but    effect   of   this    la   not   to    In- 

§  3892.  SAVINO  CLAUSE.  All  taxes  assessed  before  this  code  takes  effeet 
must  be  collected  under  the  laws  in  force  at  the  time  the  assessment  was  made, 
and  in  the  same  manner  as  if  this  code  had  not  been  passed. 

History:    Enacted  March  12,  1872. 

§  3893.  COMPENSATION  OF  ASSESSOR  AND  AUDITOB  FOB  EXTK& 
SERVICES  (repealed). 

History:     Added  by  Act  April  1,  1872;   repealed  March  28,  1895,  Stats, 
and  Amdts.  1895,  p.  338. 

§  3894    DEPUTIES  FOB  A8SESS0BS  (repealed). 

History:     Added  by  Act  April  1,  1872;   repealed  Mareh  28,  1895,  Stats, 
and  Amdts.  1895,  p.  838. 

§3896.    COMPENSATION  OF  DEPUTIES  (repealed). 

History:     Added  by  Act  April  1,  1872;   repealed  Mareh  28,  1895,  Stats, 
and  Amdts.  1895,  p.  838. 

§  3896.  STATE  BOABD  MAT  DISPENSE  WITH  DUPLICATE  ASSESS- 
MENT-BOOE  (repealed). 

History:     Added  by  Act  April  1,  1872;   repealed  Mareh  28,  1895,  Stats, 
and  Amdts.  1895,  p.  338. 

§3897.    PBOPEBTY  SOLD  FOB  STATE  TAXES.     NOTICE  OF  SALE. 

Whenever  the  state  shall  become  the  owner  of  any  property  sold  for  taxes  and 
the  deed  to  the  state  has  been  filed  with  the  controller  as  provided  in  section 
three  thousand  seven  hundred  and  eighty-five,  the  controller  may  thereupon 
by  a  written  authorization  direct  the  tax-collector  of  the  county  or  city  and 
county  to  sell  the  property  or  any  part  thereof  as  in  his  judgment  he  shaD 
deem  advisable  in  the  manner  following :  He  must  give  notice  of  such  sale  by 
first  publishing  a  notice  for  at  least  three  successive  weeks  in  some  newspaper 
published  in  the  county  or  city  and  county,  or  if  there  be  no  newspaper  pub- 
lished therein,  then  by  posting  a  notice  in  three  conspicuous  places  in  the 
county  or  city  and  county,  one  of  which  shall  be  at  the  United  States  post-office 
nearest  the  land,  in  addition  to  a  notice  conspicuously  posted  on  the  land  itself 
for  the  same  period. 

[Notice  to  state,  what — ^To  be  sent  former  owner.]  Such  notices  mast  state 
specifically  the  place  of  and  the  day  and  hour  of  sale  and  shall  contain  a 
description  of  the  property  to  be  sold  and  shall  also  contain  a  detailed  state- 
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ment  of  all  the  delinquent  taxes,  penalties,  costs  and  expenses  up  to  the  date 
of  such  sale  and  shall  give  the  name  of  the  person  to  whom  the  property  was 
assessed  for  each  year  on  which  there  may  be  delinquent  taxes  against  said 
property  or  any  part  thereof  and  said  notice  shall  also  embody  a  copy  of  the 
anthorization  received  from  the  controller.  It  shall  be  the  duty  of  the  tax- 
collector  to  mail  a  copy  of  said  notice,  postage  thereon  prepaid,  to  the  party 
to  ^vvhom  the  land  was  last  assessed  next  before  the  sale,  if  such  address  be 
known. 

[Sale  at  public  auction-— Amount  bid— Proviso.]  At  the  time  set  for  such 
sale,  the  tax-collector  must  sell  the  property  described  in  the  controller's 
authorization  and  said  notices,  at  public  auction  to  the  highest  bidder  for  cash 
in  lawful  money  of  the  United  States;  but  no  bid  shall  be  received  or  accepted 
at  such  sale  for  less  than  the  amount  of  all  the  taxes  levied  upon  such  prop- 
erty and  all  interests,  costs,,  penalties  and  expenses  up  to  the  date  of  such  sale ; 
provided,  however,  that  if  the  board  of  supervisors  of  the  county,  or  city  and 
county,  in  which  any  such  property  is  situate,  shall,  by  resolution  entered  upon 
their  minutes,  declare  that,  in  their  judgment,  the  property  so  owned  by  the 
state,  and  particularly  described  in  said- resolution,  is  npt  at  that  time  of  value 
^eat  enough  that  it  can  be  sold  by  the  state  for  a  sum  equal  to  the  amount 
of  all  taxes  levied  upon  said  property,  and  all  interests,  costs  and  penalties  and 
expenses  up  to  the  date  of  such  sale,  and  that  it  would  be  to  the  best  interest 
of  the  state  to  sell  the  said  property  for  a  sum  to  be  stated  in  said  resolution 
less  than  the  sum  above  named  upon  receipt  of  a  copy  of  said  resolution,  certi- 
fied by  the  clerk  of  said  board  of  supervisors,  the  state  controller  may  there- 
upon, by  written  authorization,  direct  the  tax-collector  of  the  county,  or  city 
and  county,  to  sell  the  said  property  so  described  in  said  resolution  for  a  sum 
not  less  than  the  sum  stated  in  said  resolution,  together  with  the  expenses  of 
sale.  The  expense  of  giving  the  notice  herein  required  shall  be  a  charge  against 
the  county. 

History:  Enacted  March  24,  1874,  Code  Amdts.  1873-4^  p.  153;  amended 
March  28,  1895,  Stats,  and  Amdts.  1895,  p.  338;  April  1,  1897,  Stats,  and 
Amdts.  1897,  p.  436;    March  1,  1905,  Stats,  and  Amdts.  1905,  pp.  31-32. 

1.  Applied,  cited,  eonstrned,  referred  to.  Tax-collector,   under   written   authorization 

2.  State  title  to  land  sold  for  taxes.  of   controller,    having:   sold   property   delln- 

quent  for" taxes  to  state,  such  sale  vests  an 

1.    Applied,  cited,  coiuitraed,  referred  t<s      equitable  title  in  state,  and  if  property  is 

etc.    in:    Santa   Barbara   vs.    Savingrs    &   I*      ^ot   redeemed   within   statutory   time,    deed 

Soc,    137    Cal.    468.    465,    466,    70    Pac    Rep.       ^f   tax-collector   to   state    vests   In    it   legal 

467    (construed).  title.— Santa  Barbara  vs.  Savings  &  L.  Soc. 

3.     State  title   to   Imtd   sold   for  taxea.^      187  Cal.   463,   465,  70  Pac.   Rep.   467. 

§3898.    DISTRIBnnON  OF  MONEY  BECEIVED  FROM  SALE.     The 

moneys  received  from  such  sale  shall  be  distributed  as  follows:  The  tax- 
collector  shall  deduct  the  penalties,  costs  and  other  amounts  received  as 
expenses  of  such  sale  in  such  cases  as  the  property  so  sold  shall  have  been  sold 
for  a  sum  not  less  than  the  amount  of  all  taxes  levied  thereon  and  all  interests, 
costs  and  penalties  up  to  the  date  of  such  sale,  but  where  the  property  so  sold 
shall  have  been  sold  for  a  sum  less  than  said  amoimt,  the  tax-collector  shall 
deduct  only  the  amounts  received  as  expenses  attending  such  sale,  and  the 
balance  shall  be  distributed  between  the  state  and  the  county,  or  city  and 
county,  in  the  proportion  that  the  state  rate  bears  to  the  county,  or  city  and 
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county,  rate  of  taxation;  said  tax-collector  shall  pay  all  amounts  into  the 
county  treasury,  and  the  treasurer  shall  account  to  the  state  for  its  portion  in 
the  settlement  required  by  section  three  thousand  eight  hundred  and  siztr- 
five  and  section  three  thousand  eight  hundred  and  sixty-six. 

[Tax-collector  to  execute  deed.]  On  receiving  the  amoujit  bid,  as  pre- 
scribed in  the  preceding  section,  the  tax-collector  must  execute  a  deed  to  the 
purchaser,  reciting  the  facts  necessary  to  authorize  such  sale  and  conveyance, 
which  deed  shall  convey  all  the  interest  of  the  state  in  and  to  such  property, 
and  shall  be  prima  facie  evidence  of  all  facts  recited  therein. 

History:  Enacted  March  24,  1874,  Code  Amdta.  1873-4,  p.  154;  amended 
March  28,  1895,  Stats,  and  Amdts.  1895,  p.  338;  March  1,  1905,  Stats,  and 
Amdtfl.  1905,  p.  82. 

AvpUcd,  dtcdy  eonatrved,  referred  te,  etc..  In:  San  Francisco  vs.  Lunlnsr*  73  CaL  €10» 
S13.  15  Pao.  Rep.  811  (cited). 

§  3898a.— DEED  TO  STATE  PR0PEBT7  SOLD  FOB  TAXES,  UPOH 
WHICH  STATE  UNIVEBSIT7  HOLDS  MOBTGAOE;  DUTY  OF  CON- 
TROLLEB  AND  TAX-COLLECTOB.  Whenever  the  state  has  or  shall  become 
the  owner  of  any  property  sold  for  taxes  and  the  deed  to  the  state  has  been 
filed  with  the  eontrollei?,  upon  which  property  there  appears  of  record  a  mort- 
gage to  the  regents  of  the  University  of  California,  and  snch  mortgage  and 
the  debt  secured  thereby  have  not  been  both  paid  in  full  and  satisfied  of  record, 
the  controller,  upon  receiving  proof,  by  aflELdavit  of  the  president  and  sec^^ 
tary,  or  acting  secretary  or  of  the  treasurer  of  said  regents,  that  the  debt 
secured  by  said  mortgage  has  not  been  fully  paid,  shall  direct  the  tax-collector 
of  the  county,  or  city  and  county,  in  which  such  lands  are  situated,  to  execute 
a  deed  of  such  lands  in  the  name  of  the  state  of  California  to  the  regents  of 
the  University  of  California.  Said  tax-collector  shall  thereupon  publish  a 
notice  once  a  week  for  at  least  three  successive  weeks  in  some  newspaper  pub- 
lished in  the  county  or  city  and  county  in  which  such  lands  are  situated,  or  if 
there  be  no  newspaper  published  therein,  then  said  tax-collector  shall  post  a 
notice  in  three  conspicuous  places  in  said  county,  or  city  and  county,  at  least 
three  weeks  before  the  day  to  be  named  in  said  notice  as  hereinafter  provided. 
Said  notice  must  state  that  on  or  after  a  day  therein  mentioned  (which  day 
shall  be  not  less  than  four  weeks,  and  not  more  than  eight  weeks  after  the  first 
publication  or  posting  of  said  notice),  said  tax-collector  will  execute  and 
deliver  to  the  regents  of  the  University  of  California  a  deed  to  the  property, 
and  shall  describe  said  property  and  shall  state  that  said  deed  will  be  made 
because  of  a  sale  of  said  property  to  the  state  for  delinquent  taxes,  and  because 
the  regents  of  the  University  of  California  is  [are]  interested  in  the  said  prop- 
erty. No  other  matters  need  be  contained  in  said  notice.  One  or  more  pieces  of 
land  may  be  described  in  the  affidavit,  notice,  deed  and  report  herein  provided 
for.  Unless  prior  to  the  day  so  to  be  mentioned  in  such  notice,  there  shall  be 
paid  to  the  said  tax-collector  the  full  amount  for  which  said  property  was  sold 
to  the  state,  together  with  all  interest  and  penalties  thereon  and  all  expenses 
and  costs  connected  therewith,  and  all  subsequent  state  and  county  taxes  not 
theretofore  paid  in  full,  and  all  interest  and  penalties  thereon  and  all  costs  and 
expenses  connected  therewith,  and  also  the  expense  of  publishing  or  posting 
said  notice,  as  the  case  may  be,  then  said  tax-collector  shall  on  said  day,  or 
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within  ten  days  thereafter,  execute,  aekiidwledge  and  deliver  snch  deed  to 
said  regents  without  any  payment,  charge  or  fee  therefor,  and  shall  within 
five  days  thereafter  report  in  writing  to  the  controller  the  fact  of  the  execution 
of  such  deed.    In  the  event  said  notice  shall  describe  two  or  more  pieces  of 
land  assessed  separately  and  sold  separately  to  the  state,  then  if  all  the  pay- 
ments above  provided  for  be  made  within  the  time  aforesaid  in  respect  to  any 
^one  of  said  pieces  so  separately  assessed  and  sold,  (including  the  entire  cost 
of  publishing  or  posting  said  notice,  as  the  case  may  be),  such  piece  so  paid 
upon  shall  not  be  included  in  the  deed  herein  provided  for,  and  the  fact  of 
such  payment  and  amount  paid  shall  be  stated  in  the  said  report  to  the  con- 
troller.   Such  deed  shall  transfer,  grant,  convey  and  confirm  to  the  regents  of 
the  University  of  California  the  entire  title  to  such  lands,'  free  and  clear  of  all 
claims  and  encumbrances  whatsoever;. but  nothing  herein  contained  shall  be 
held  to  interfere  with  the  right  of  said  regents  to  enforce  said  mortgage  or  the 
payment  of  the  debt  secured  thereby,  or  to  procure  a  decree  of  foreclosure  and 
a  sale  under  such  decree  of  all  or  any  of  the  property  described  in  such  mort- 
gage.   Said  deed  shall  recite  the  facts  in  this  section  provided  as  authorizing 
its  execution  and  shall  be  prima  facie  evidence  thereof  and  of  all  matters 
therein  recited  and  of  the  ownership  of  said  lands  by  said  regents.    Said  deed 
may  be  recorded  in  the  office  of  the  county  recorder  of  the  county  or  city  and 
county  in  which  any  such  lands  are  situated;  and  upon  the  expiration  of  two 
years  after  it  has  been  so  recorded,  shall,  (except  as  against  parties  deriving 
title  through  a  sale  and  purchase  under  decree  of  foreclosure  of  such  mort- 
gage), be  conclusive  evidence  that  the  complete  fee  simple  title  to  the  property 
therein  described  vested  at  the  date  of  said  deed  in  the  regents  of  the  Uni- 
versity of  California,  free  and  clear  of  all  claims,  liens,  charges,  and  encum- 
brances whatsoever;  provided,  however,  that  in  any  action  which  may  be 
commenced  against  said  regents  before  the  expiration  of  said  two  years  to 
question  the  title  of  said  regents  to  said  property,  said  deed  shall  be  prima 
facie  evidence  only.    The  expense  of  the  publication  and  posting  herein  pro- 
vided for  shall  be  paid  by  the  regents  of  the  University  of  Oalifomia,  imless 
such  expense  should  be  paid  to  said  tax-collector  prior  to  the  day  mentioned 
in  said  notice,  as  hereinabove  permitted.    While  any  mortgage  to  said  regents 
appears  of  record  and  not  satisfied  of  record,  no  sale  of  any  lands  therein 
described  shall  be  made  under  the  provisions  of  section  three  thousand  eight 
hundred  and  ninety-seven  of  this  code.    Any  moneys  which  may  be  paid  under 
the  provisions  of  this  section  shall  be  distributed  as  provided  in  section  three 
thousand  eight  hundred  and  ninety-eight  of  this  code. 

History:     Enacted  March  16, 1903,  Stats,  and  Amdts.  1903,  pp.  154-156. 

§  3899.    PEOCEEDING  WHEN  TAX  IS  THREE  HUNDRED  DOLLARS. 

The  controller  may,  at  any  time  after  a  delinquent-list  has  been  delivered  to  a 
tax-collector,  direct  such  tax-collector  not  to  proceed  in  the  sale  of  any  prop- 
erty on  said  list  whereon  the  taxes  shall  amount  to  three  hundred  dollars  or 
more.  Upon  such  direction,  the  tax-collector  must  make  out,  and  deliver  to 
the  controller,  a  certified  copy  of  the  entries  upon  the  delinquent-list  relative 
to  such  tax.  The  controller  shall  thereupon  direct  the  attorney-general  to 
bring  suit  against  the  delinquent,  in  the  proper  court,  in  the  name  of  the 
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people  of  the  state  of  California,  to  enforce  such  collection.  The  provisions  of 
the  Code  of  Civil  Procedure  relating  to  pleadings,  proofs,  trials,  and  appeals, 
are  hereby  made  applicable  to  the  proceedings  herein  provided  for.  The 
moneys  received  in  pursuance  of  this  section  shall  be  distributed  as  provided 
in  the  preceding  section. 

History:  Enacted  March  24,  1874,  Code  Amdta.  1873-4,  p.  154;  amoided 
February  25  and  March  28,  1895,  Stats,  and  Amdts.  1895  pp.  23,  339. 
The  amendment  of  Februaxy  25,  1895,  was  as  follows:  "The  controUer 
may,  at  any  time  after  a  delinquent  list  has  been  delivered  to  a  collector, 
direct  such  collector  not  to  proceed  in  the  collection  of  any  tax  on  said  list 
amounting  to  three  hundred  dollars,  further  than  to  offer  for  sale  but  once 
to  the  state  any  property  upon  which  such  tax  is  a  lien.  Upon  such  direction, 
the  collector,  after  offering  the  property  for  sale  once,  if  the  taxes  which 
are  a  lien  upon  such  property  are  not  then  and  there  paid  by  the  owner  or 
person  in  interest,  the  collector  must  make  out  and  deUver  to  the  controUer 
a  certified  copy  of  the  entries  upon  the  delinquent  list  relative  to  such 
tax,  and  the  tax-collector,  or  the  controller,  in  case  the  tax-collector  refuses 
or  neglects  for  fifteen  days  after  being  directed  to  bring  suit  for  collection 
by  the  controller,  may  proceed  by  ciidl  action  in  the  proper  court,  and  in 
the  name  of  tiie  people  of  the  state  of  GaUfomia^  to  coUeet  snch  tax 
and  cost.** 

1.  Applied,  dted,  construed,  referred  to. 

2.  Action — No  right  of,  conferred. 
8.  Not  repealed  by  act  of  AprU  28,  1880. 

!•  APPLIED,  OTTBD,  COIVSTRUBD,  ROS- 
FBRRBD  TO,  etc.,  in:  San  Francisco  vs. 
Luningr.  78  Cal.  610,  €18,  16  Paa  Rep.  811 
(cited):  People  vs.  Central  Pac  R.  Co.,  88 
Cal.  898.  412,  28  Pac.  Rep.  308  (cited); 
People  vs.  Ballerino,  99  Cal.  698,  699,  600, 
601,  84  Pac.  Rep.  880  (construed);  Santa 
Barbara  vs.  Savings  &  Lu  Soc,  137  Cal. 
468,  464,  70  Pac.  Rep.  467  (cited). 

2.  ACTION— ICo  virn^t  of,  «OBfeRcd« — 
This  section  confers  no  right  upon  people 
of  state  to  maintain  an  action  by  people  to 


recover  amount  of  delinquent  taxes  without 
at  least  once  olferingr  to  sell  property  upon 
which  tax  is  delinquent. — People  vs.  Bal- 
lerino. 99  Cal.  698,  601,  84  Pac.  Rep.  830. 

8.  IVOT  RBPBALBD  BT  ACT  OF  APRIL 
S8,  ism* — This  section,  authorizing  an  ac- 
tion to  be  brouerht  in  name  of  the  people 
of  state  to  recover  delinquent  taxes,  wu 
not  expressly  repealed  by  act  of  April  23, 
1880  (Stats.  1881  p.  186),  and  there  Is  no 
such  repugrnancy  between  that  section  and 
act  referred  to  as  would  Justify  holding 
that  latter  repeals  former  by  Implication.— 
People  vs.  Ballerino,  99  CaL  698,  691,  34 
Paa  Rep.  880. 


§  3900.  OFFICIALS  MAY  DESIGNATE  WHEBE  ACTION  SHALL  BE 
COBDflENCED.  Whenever,  in  this  title,  any  official,  or  officials,  are  author- 
ized to  commence  an  action  for  the  violation  of  any  law  relating  to  revenue,  or 
to  compel  the  specific  performance  thereof,  such  official,  or  officials,  may  desig- 
nate the  county,  or  city  and  county,  in  which  such  action  shall  be  commenced 
and  prosecuted. 

[Exceptions  to  provisions  of  act.]  Sec.  112.  All  acts  and  parts  of  acta 
in  conflict  with  this  act  are  hereby  repealed ;  provided,  nothing  in  this  act  con- 
tained shall  affect  the  time  or  manner  of  collecting  delinquent  assessments 
levied  and  assessed  to  pay  the  damages,  costs,  and  expenses  for  or  incident  to 
the  laying  out,  opening,  extending,  widening,  straightening,  diverging,  curv- 
ing, contracting,  or  closing  up,  in  whole  or  in  part,  any  street,  square,  lane, 
alley,  court,  or  place  within  municipalities  in  this  state,  nor  the  time  or  man- 
ner of  sales,  or  redemption  after  sales,  of  real  property  sold  to  pay  the  dam- 
<nges,  costs,  and  expenses  incident  to  such  work  or  improvement  aforesaid;  and 
the  time  and  manner  of  sale,  or  redemption  after  sale,  of  any  real  property  sold 
to  pay  the  damage,  cost,  and  expense  for  or  incident  to  laying  out,  opening, 
extending,  widening,  straightening,  diverging,  curving,  contracting,  or  closing 
up,  in  whole  or  in  part,  any  street,  square,  lane,  alley,  court  or  place  within 
municipalities  in  this  state,  shall  be  had  and  made  in  the  same  time  and  man- 
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ner,  as  provided  by  law  in  such  matters  on  the  first  day  of  January,  Anno 
Ddmini  eighteen  hundred  and  ninety-five. 


History:     Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  155;   amended 
March  28,  1895,  Stats,  and  Amdts.  1895,  p.  839. 


1. 
2. 

8. 
4. 
5. 
6. 

7,8. 

9. 

10. 

11. 

12-15. 

16. 


17. 
18. 
19. 
20. 


Applied,  cited,  construed,  referred  to. 

Action  not  brought  before  property  of- 
fered for  sale. 

Attachment  as  in  ordinary  action. 

Action  to  recover  municipal  tax. 

Act  of  1880— Suit  by  county,  etc. 

Condition  precedent  to  commencemez^t 
of  action. 

Constitutionality  of  sections — ^Railroad 
corporations — Case  overruled. 

General  law  for  collection  of  taxes. 

Ownership  admitted  by  failure  to  deny. 

Liability — Created  by  valid  assessment. 

Legislature  to  prescribe  measures  for 
collection. 

Performance  of  conditions  prescribed 
by  statute  —  Essential  to  right  to 
maintain  action. 

Bemedy  given  by  act  of  1880 — Cumu- 
lative, not  exclusive. 

Special  act  relating  to  collection  of 
taxes. 

Suit  to  recover  taxes  against  defendant 
personally. 

Tax-suit  barred  after  seven  years. 


1.  APPLIBD,  CTTBD,  CONSTRUED,  RB- 
FEHIRBD  TO,  etc.,  in:  San  Francisco  vs. 
Lunlngr.  73  Cal.  610*  618,  16  Pac.  Rep.  811 
(construed);  People  vs.  Central  Pac.  R.  Co.. 
83  Cal.  892,  412.  88  Pac.  Rep.  808  (cited); 
Santa  Barbara  vs.  Eldred.  108  Cal.  294,  800, 
41   Pac.  Rep.   410    (construed). 

ApyroTcdt  in  County  of  Redwood  vs.  Land 
Co..  40  Minn.  512,  526,  41  N.  W.  Rep.  465, 
48   Id.    478. 

9.  ACTION  NOT  BROUGHT  BBFORB 
PROPERTY  OFFBRED  FOR  SAL.B.r— Action 
provided  for  In  this  section  cannot  be 
brougrht  or  maintained  until  property  has 
been  offered  for  sale  by  tax-collector  once 
at  least,  and  even  then  it  must  be  com- 
menced In  county  In  which  property  Is  situ- 
ated, and  money  when  paid,  whether  before 
or  after  judgment,  must  be  paid  to  county 
treasury  and  not  to  state  treasury. — People 
vs.  Central  Pac.  R.  Co.,  88  Cal.  892,  898,  412, 
88    Pac.   Rep.    808. 

S.  ATTACHMENT  AS  IN  ORDINARY 
ACTION. — In  case  provided  for  In  this  sec- 
tion a  general  writ  of  attachment  must 
issue  as  In  an  ordinary  action. — San  Fran- 
cisco vs.  liUnlngr,  78  CaL  610,  618,  16  Pao. 
Rep.  811. 

4.     As  to  setloB  to  recover  mvBtclpal  tax 

under  municipal  ordinance  passed  to  effect 
that  all  assessments  upon  which  taxes 
amounted  to  less  than  three  hundred  dollars, 
where  property  had  been  olfered  for  sale 
at  least  once,  see  Santa  Barbara  vs.  Eldred, 
108  Cal.  894,  898,  41  Pae.  Rep.  410. 

K.  ACT  OF  18M  (Stats.  1880  p.  186),  pre- 
serlblnff  form  of  complaints  in  actions  to 
recover  delinquent  taxes,  and  authorlzlnir 
brinfflnff   of   suits   therefor,   and   provldlniT 


that  "any  county  or  city  and  county  where 
such  taxes  are  delinquent  may  sue  in  its 
own  name  for  recovery  of  delinquent  taxes 
whether  same  be  for  county  or  city  and 
county  and  state  purposes,  or  either  of 
them,**  is  not  construed  as  givlngr  exclusive 
authority  to  city,  or  city  and  county,  as 
people  of  state  are  authorized  to  maintain 
such  action. — People  vs.  Ballerlno,  99  Cal. 
698,  699,  84  Pac  Rep.  880. 

e.  CONDITION  PRECEDENT  TO  COM- 
lOBNCEMENT  OF  ACTION.— By  S  8899  peo- 
ple of  state  are  not  authorized  to  commence 
an  action  for  recovery  of  delinquent  tax 
until  after  property  upon  which  tax  is  de- 
linquent has  been  once  offered  for  sale. 
This  is  made  by  section  a  condition  preced- 
ent to  rlerht  to  maintain  such  an  action, 
and  where  It  is  not  allegred  In  complaint 
that  this  condition  was  complied  with,  or 
that  controller  ever  directed  tax-collector 
to  only  once  offer  such  property  for  sale, 
complaint  Is  defective,  and  averment  that 
defendant  procured  temporary  injunction 
restraining:  tax-collector  from  selling:  prop- 
erty for  delinquent  taxes,  and  that  this  in- 
junction was  not  dissolved  until  a  date 
named,  does  not  cure  such  defect  In  com- 
plaint— People  vs.  Ballerlno,  99  Cal.  698, 
600,  84  Pao.  Rep.  880. 

T.  OONSTITUTIONAIilTY  OF  SECTIONS 
— ^Railroad  corporations. — In  case  of  People 
vs.  Central  Pac.  R.  Co.,  88  Cal.  898,  412,  28 
Pae.  Rep.  808,  question  arose  as  to  consti- 
tutionality of  special  provisions  contained 
in  this  and  preceding:  section  and  relating: 
to  collection  of  taxes  upon  property  of  rail- 
road companies  operating:  in  two  or  more 
counties.  The  question  was  also  presented 
In  that  case  as  to  the  constitutionality  of 
««  3668,  8669,  and  8670  ante,  this  being:  the 
first  case  in  which  the  precise  questions 
arose  as  to  bearlngr  of  code  provision  upon 
railroad  corporations  operating:  in  more 
than  one  county.  In  disposing:  of  the  ques- 
tion as  to  whether  or  not  such  special  pro- 
visions as  contained  in  the  sections  named 
were  in  direct  conflict  with  art  I  |  21  of  the 
constitution,  providinsr  that  "no  special 
prlvileg:es  or  Immunities  shall  ever  be 
g:ranted  which  may  not  be  altered,  revoked, 
or  repealed  by  the  le8:islature;  nor  shall 
any  citizen  or  class  of  citizens  be  granted 
privllegres  or  immunities  which  upon  the 
same  terms  shall  not  be  grranted  to  all 
citizens,**  the  court  say:  "All  railroad  cor- 
porations in  this  state  are  orgranized  under 
one  greneral  law,  and  constitutional  provi- 
sion with  reference  to  that  law  is:  'Cor- 
porations may  be  formed  under  greneral 
laws,  but  shall  not  be  created  by  special 
act'  (Art  Xn  1 1.)  The  rigrhts  and  duties 
of  all  corporations  formed  under  the  g:en- 
eral  law  .  .  .  are  fixed  and  determined  by 
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the  cotistltutlon,  and  can  only  be  ehan^ed 
or  modified  by  amendment  of  the  sreneral 
Is-w,  and  every  such  amendment  must  be 
made  applicable  to  all  corporations  created 
under  the  greneral  law."  The  conclusion 
was  reached  in  this  ease  "that  these  provi- 
sions for  the  collection  of  taxes  upon  the 
property  of  railroad  companies  operatlngr  in 
two  or  more  counties  do  impose  burdens 
not  Imposed  upon  other  railroad  companies 
orsranized  under  the  same  general  law." — 
People  vs.  Central  Pac  R.  Co.,  88  Cal.  898, 
414,  28  Pac  Rep.  808  (Beatty,  a  J.,  dis- 
senting*, holdlnsr  that  the  provisions  of  the 
Political  Code  relatlngr  to  assessment  and 
oollection  of  taxes  upon  railroad  operating 
In  two  or  more  counties  Is  not  special  or 
local  legrlslation  within  meanings  of  the 
constitution). 

8.  Overroledt  People  vs.  Central  Pac.  R. 
Co.,  105  Cal.  576,  589,  88  Pao.  Rep.  905; 
County  of  Colusa  vs.  County  of  Glenn,  124 
Cal.  498,  502,  67  Pac.  Rep.  477,  holding  in 
effect  that  code  provisions  contained  in 
sections  enumerated  In  precedingr  paragrraph 
are  constitutional,  and  sustainlngr  the  posi- 
tion taken  by  the  chief  Justice  in  his  dls- 
sentlnsr  opinion  in  People  vs.  Central  Pac. 
R.  Co.,  88  Cal.  398,  414,  28  Pac  Rep.  808. 

t.  OEIfERALi  I^ATV*  FOR  COIiliBCTIOlf 
OF  TAXBS  in  this  state  provides  for  bring- 
ing: a  suit  in  certain  cases,  but  action 
brought  in  name  of  people  of  state  to  re- 
cover of  railroad  company  certain  sum  of 
money  alleged  to  be  due  for  taxes,  and 
also  various  sums  of  money  alleged  to  be 
due  divers  counties  of  state  for  taxes  is 
not  such  action,  and  is  not  brought  In  ac- 
cordance with  that  general  law. — People  vs. 
Central  Pac.  R.  Co.,  88  Cal.  898,  411,  28  Pac 
Rep.  808   (Beatty,  C.  J.,  dissenting). 

10.  OWNERSHIP  ADMITTBD  BT  FAII/- 
URB  TO  DENY. — ^Where  complaint  alleges 
ownership,  of  property  assessed,  by  defend- 
ant, the  latter  admits  ownership  by  not 
denying  allegation;  besides,  assessment  put 
burden  upon  him. — Santa  Barbara  vs.  Bl- 
dred,  108  CaL  294,  800.  41  Pac  Rep.  410. 

11.  lilABIIiirr  IS  CREATED  BT  VALID 

ASSESSMENT,  and  no  irregularity  in  at- 
tempt to  collect  tax  will  discharge  such  lia- 
bility.— Santa  Barbara  vs.  Eldred,  108  Cal. 
294,  299,  41  Pac  Rep.  410. 

12.  LEGISLATURE  TO  PRBSGRIBB 
MEASURES  FOR  COLLEOTION.— Collection 

of  taxes  is  not  mere  collection  of  debt,  but 
Is  sovereign  act  of  state,  to  be  exercised 
as  may  be  prescribed  by  legislature. — Peo- 
ple vs.  Central  Pac  R.  Co.,  105  Cal.  576,  588, 
38  Pac.  Rep.  905. 

18.  State  through  its  legislature  can 
avail  Itself  of  Judicial  power  as  means  by 
which  it  will  collect  tax,  and  in  such  pro- 
ceedings may  prescribe  such  procedure  as 
may  best  avail  for  that  purpose,  irrespective 
of  mode  of  procedure  providing  for  deter- 
mination of  controversies  between  individu- 


als, just  as  it  may  avail  Itself  of  executive 
branch  of  government  by  authorizing 
sheriff  to  sell  property  upon  which  taxes 
are  delinquent,  without  requiring  him  to 
pursue  same  course  as  is  required  in  sales 
upon  Judgrments  between  Indivduala — ^Peo- 
ple vs.  (Antral  Pac  R.  Co.,  106  Cal.  676,  589, 
88  Pac  Rep.  905. 

14.  MANNER  OF  COLLECTING  TAXES 
RESTS  IKTITH  LEGISLATURE,  and  whea 
legislature  has  prescribed  particular  mode, 
that  procedure  must  be  followed,  unless  It 
fs  apparent  that  It  was  not  Intended  that 
such  course  of  procedure  should  be  ex- 
clusive.— People  vs.  Ballerlno.  99  Cal.  59S. 
600.  84  Pac  Rep.  880.  See  People  va  Pico. 
20  CaL  695;  Camden  vs.  Allen,  26  N.  J.  L. 
898. 


IS.  Same. — Whether  tax  Is  collected  br 
action  in  court  or  by  summary  sale  by  tax- 
collector  Is  Immaterial. — ^People  vs.  Central 
Pac  R.  Co.,  106  CaL  676.  689,  38  Pac  Rep. 
905. 

IC  PBRFORMANCB  OF  CONDITIONS 
PRESCRIBED  IN  STATUTE  IS  ESSENTIAL 
TO  RIGHT  TO  MAINTAIN  ACTION  for  re- 

covery  of  delinquent  tax. — ^People  vs.  Bal- 
lerlno, 99  CaL  698.  600,  84  Pac  Rep.  880. 

17.  REMEDT  GrVBN   BT   ACT   OF  1881, 

relating  to  actions  to  recover  delinquent 
taxes  and  providing  that  "any  county  or 
city  and  county  where  such  taxes  are  de- 
linquent may  sue  In  Its  own  name,"  etc. 
Is  cumulative,  and  not  exclusive. — People 
vs.  Ballerlno,  99  CaL  598,  599.  34  Pac  Rep. 
880. 

18.  SPECIAL  ACT  RELATING  TO  COL- 
LECTION OF  TAXES  cannot  be  converted 
Into  general  act  by  declaration  of  legis- 
lature that  It  shall  be  so  considered,  nor 
can  It  be  converted  by  being  embodied  In 
act  which  In  Its  general  scope  and  purpose 
Is  general  law. — People  vs.  Central  Pac  B. 
Co.,  88  CaL  898,  404,  28  Pac  Rep.  303. 

It.  A  SUIT  TO  RECOVER  TAXES 
AGAINST    DEFEBTDANT    PERSONALLY   If 

not  an  action  upon  a  judgrment  or  an  action 
to  foreclose  lien. — San  Francisco  va  Lunlng, 
78  CtiL  610,  618,  15  Pac  Rep.  811.  See 
Nevada  vs.  Yellow  Jacket  8.  BC  Co.,  14  Ner. 
880. 

90.  TAX-SUIT  BARRED,  begun  seven 
years  after  demand  accrued. — San  Francisco 
vs.  liunlng,  78  CaL  610,  612,  16  Pac  Repi 
811;  Lewis  vs.  Rothchlld.  98  CaL  686,  €31. 
28  Pao.  Rep.  806;  County  of  Los  Angeles 
vs.  Ballerlno,  99  CaL  598,  82  Pac  Rep.  SSL 
84  Id.  889. 

As  to  ameadmeBts,  see  il  112.  118  in  act 
of  March  28.  1896   (Stats.  1896  pp.  885-SS6). 

As  to  attaehateBts,  see  KERB'S  CYC 
CODE  CAV.  FROC  99  587-659. 

As  to  ertaMS  agalast  reveave  aad  pivvertr 
ot  tkts  states  see  KERRV  CTO.  nnr.  OODS 
IS  484-448. 
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PAKT    IT* 

OP  THE  GOVERNMENT  OF  COUNTIES,  CITIES  AND  TOWNS. 

TiTLB     I.    Op  Counties,  §§  3901^985. 

IL    The  Government  of  Counties,  §§  4000-4348. 
IIL    The  Government  of  Cities,  §§  4354-4449. 

lY.      LlABtLITT  OF   COXTNTIES  AND   ClTIBS  FOB  InJUBIES  TO  PbOPEBT7  BT 

Mobs  ob  Biots,  §§  4452-4457. 
Y.    Publications  by  State  Officers  and  Commissionebs,  ob  thb 
Officers  of  Counties,  Cities,  Cities  and  Counties,  ob  Towns^ 
§§  4458-4462. 

TITLE  L 
OP  COUNTlEa 

Chapter  L    Countt  BotmDABiEs  and  Couktt  Sxats,  H  3901-3958. 

IL    GiNXRiL  Provisions  Bxlatino  to  Coukths,  BS  3969-3985. 

[For  the  counties  ereated  and  organised  sinee  the  adoption  of  this  eode^  sea  HENNINQ'8 
GENERAL  LAWS,  passim.] 

CHAPTER  I. 

county  BOUNDARIBS  and  county  SEATa 

)  3901.    County  defined.  S  8928.    Sacramento, 

{  3902.    Number  of  counties  in  state  [desig-     S  3929.    Tolo. 

nated  in  this  title].  S  3930.    Amador. 

{3903.  Due  courses  defined.  \lnll'  ^^P^°®- 

i  3904.  Other  courses  defined.  J  8^2*.  San  Joaquin. 

5  3906.  To,  on,  along,  and  with  mmmtain-     J  2x5?-  gjanidans. 

idge  detfSsSu  8  3934.  Merced. 

-§  3906.  To,  on, 'along,  with,  by,  up,  or  down     |  3935.  Mo^o. 

a  creeh   denned  •  3936.  Calaveras. 

-5  3907.  In,  to,  or  from  oc^  shore  [defined].     |3fl37.  Tuolumne, 

8  3908.  Mouth  of  creek,  defined.  \f^l  ^^X"- 

S  3909.  Del  Norte.  g  394O.  Tulare. 

8  3910.  Klamath.  8  3941.  Kern. 

8  3911.  Shasta.  8  3942.  Inyo. 

8  3912.  Lassen.  8  3943.  Ban  Bemardlnow 

8  3913.  Siskiyou.  8  3944.  San  Diego. 

8  3914.  Humboldt.  8  3945.  Los  Angeles. 

8  3915.  Tehama.  S  3946.  Santa  Barbara. 

8  3916.  Colusa.  S  3947.  San  Luis  Obispo. 

8  3917.  Lake.  8  3948.  Monterey. 

1 3918.  Mendocino.     '  8  3949.  Santa  Cms. 

8  3919.  Trinity.  5  3950.  San  FrandseOb 

8  3920.  Plumas.  5  3951.  San  Mateo. 

8  3921.  Sierra.  8  3952.  Santa  Clara. 

8  3922.  Butte.  5  3953.  Alameda. 

8  3923.  Nevada.  5  3954.  Contra  Costa. 

8  3924.  Placer.  8  3955.  Sonoma. 

8  3925.  Yuba.  8  3956.  Solano. 

8  3926.  Sutter.  §3957.  Marin. 

8  3927.  El  Dorado.  8  3958.  Napa. 

§  3901.    0OnNT7  DEFINED.    A  eonnty  is  the  largest  political  division  of 
i;he  state  having  corporate  powers. 

History:    Enacted  Mareb   12,   1872. 
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AppUeAf    dtedy     constmedy     referred    t«»f 

etc.,  in:  Moreran  vs.  Menzies,  60  CaL  341, 
847  (cited):  Kahn  vs.  Sutro,  114  CaL  816. 
826,  46  Pac.  Rep.  87,  83  Li.  R.  A.  620  (cited); 
People  ex  rel.  Richardson  ts.  Cobb,  138 
Cal.  74,  77,  65  Pac  Rep.  326  (cited). 

As  to  bomidartes  of  eoiuitlcsy  see  post 
H 3909-3958. 

Am  to  consoIldatlOB  of  covntT'  wttk  eitYf 
see  Const.  1879  art.  XI  }  7;  HSBTlflNG'S 
GBIfEKAIi   L.A'WS  p.   xci. 

As  to  conntr  soTemmeBtSy  see  IS  4000- 
4347. 

As  to  limits  of  several  eomtles  as  fecal 


svbdlTtoloas  of  the  state,  see  Const  1879 
art  XI  SI;  HBlfNING*8  GBKERAL  LAWS 
p.  xa 

As  to  aeiir  conatiesi  fonnatloa  oi;  see 
Const  1879  art  XI  13;  HBNJriNCPS  OBIT. 
BRAIj  laws  p.  xc;  also  see  post  13976. 

As  to  provlsloa  hy  leslslatare  for  a 
tem   of  vnlfonn  eoiiatT'  and  toiva 
meats,   see    Const    1879   art    XI    |4;   HKH* 
NINCrS  GENERAIi  LAWS   p.   XC 

As  to  removal  of  connty  seat,  see  Const 
1879  art  XI  8  3;  HBNNING»S  GBBTERAL 
LAWS  p.  xc;  also  see  post  §§  3976-3986. 


§  3902.  NUMBER  OF  COUNTIES  IN  STATE  [DESIGNATED  IN  THIS 
TITLE].  This  state  is  divided  into  counties,  iiamedy  bounded,  and  consti- 
tuted as  provided  in  this  title. 

History:     Enacted  March  12,  1872.    See  note  at  head  of  this  title. 

Stats.  1891  p.  98;  HBNNING'S  GBlfERAL 
LAWS   p.    496. 

As  to  GleBB  and  Coliisay  iMvadarj  Use 
1»etiirc«B  comities  ol^  see  act  March  11,  1893 
(Stats.  1893  p.  168);  HBNNIirG»S  GEHBRAL 
LAWS  p.  600. 

As  to  Saa  Benito  Conaty^  ftovndarlcs  of 
see  HENNING»S  GBITBRAIj  IjA^B^S  p.  1164. 

As  to  transfer  of  eertain  ntoners  frost  one 
covntr  to  another  after  ne^r  connty  fonaci* 
see  act  of  March  23,  1898  (Stata  1893  p. 
286);   HBNNING'S  GBlfBRAIj  LAW^S  p.  187. 

As  to  Ventara  Country  bonndarlea  of,  wt 
BBNlVmO'S   GBNBRAIi   LAWS   p.   1459. 

§3803.  DUE  COUBSES  DEFINED.  In  describing  courses  the  words 
''north,"  ''south,"  "east"  and  "west,"  mean  true  courses,  and  refer  to  the 
true  meridian  unless  otherwise  declared. 

History:     Enacted  March  12,  1872. 

§  3904.    OTHEE  OOXTBSES  DEFINED.    The  words  "northerly,"  "south* 
erly,"  "easterly,"  and  "westerly,"  mean  due  north,  due  south,  due  east  and' 
due  west,  unless  controlled  by  other  words,  or  by  lines,  monuments,  or  natural 
objects.  History:    Enacted  March  12,  1872. 


Ayplledy  dte^  constmed*  referred  tOf 
etc.»  In:  Kahn  vs.  Sutro,  114  Cal.  816,  825, 
46  Pac  Rep.  87,  38  Lb  R.  A.  620   (cited). 

As  to  boundaries  of  eovntles,  see  post 
118909-3968. 

As  to  oovntles  exlstlnir  reeosnlsed  as 
leffal  snbdiTlslons  of  the  state,  see  Const. 
1879  art  XI  1 1;  HBNNINQ'S  GBlfBRAX 
tJLWS  p.  XC. 

As  to  disputed  bonndarle%  see  post  1 8969 
et  seq. 

As  to  establlsbnient  of  nnoertaln  bovnd- 
nrlcs,  see  post  S  8969  et  seq. 

As    to    Glenn    County,    bovndarr   of,    see 


§  3905.    TO,  ON,  ALONG,  AND  WITH  MOUNTAIN-BIDOE  DEFINED. 

The  words  *'to,''  "on,"  "along,**  "with,"  or  "by"  a  mountain  or  ridge,  mean 
summit  point,  or  summit  line,  unless  otherwise  expressed. 

History:    Enacted  Mareh  12,   1872. 

§  3906.  TO,  ON,  ALONG,  WITH,  BY,  UP,  OB  DOWN  A  OBEEK  DE- 
FINED. The  words  "to,"  "by,"  "along,"  "with,"  "in,"  "up,"  or  "down'' 
a  creek,  river,  slough,  strait,  or  bay,  mean  the  middle  of  the  main  channel 
thereof,  unless  otherwise  expressed. 

History:    Enacted  March  12,  1872. 

Applied,  elted,  eonstraed,  scferrcd  to.  mento,  187  CaL  S04,  S06,  6f  Pa&  Rep.  Mt 
etc.    In:    Johnston    vs.    County    of    Sacra-      (cited). 

§3907.  IN,  TO,  OB  FBOM  OCEAN  SHOBE  [DEFINED].  Tbe  words 
"in,"  "to"  or  "from"  the  ocean  shore  mean  a  point  three  miles  from  shore. 


T*lt.  I»  eU.  I.]  COUN TIBS— DBIi  NORTB,  KliAMATH,  SHASTA.         <1041>     {§  8M6-Stll 

The  words  ** along/'  **with,'*  **by,"  or  '*on"  the  ocean  shore,  mean  on  a  line 
parallel  with  and  three  miles  from  the  shore. 

History:     Enacted  March  12,  1872. 

§  3808.  MOUTH  OF  CREEK  DEFINED.  The  mouth  of  a  creek,  river,  or 
slough  which  empties  into  another  creek,  river  or  slough,  is  the  point  where 
the  middle  of  the  channel  intersects. 

History:    Enacted  March   12,   1872. 

§  3909.  DEL  NOBTK  Situated  in  the  northwest  comer  of  the  state  of 
California,  beginning  at  a  point  in  the  Pacific  Ocean,  on  the  forty-second 
parallel  of  north  latitude,  three  miles  from  shore,  being  on  the  southern  line 
of  Oregon ;  thence  running  southerly,  three  miles  from  ocean  shore,  to  a  point 
on  the  northerti  line  of  Humboldt  County,  one  mile  south  of  the  mouth  of 
BHamath  River;  thence  easterly,  along  the  northern  boundary  of  Humboldt 
County,  to  the  summit  of  a  spur  of  the  Siskiyou  range  of  mountains ;  thence 
northerly,  following  the  summit  of  said  spur  of  the  Siskiyou  range  of  moun- 
tains, to  the  forty-second  parallel  of  north  latitude;  thence  due  west  to  the 
place  of  beginning. 

[County  seat — Crescent  City.] 

History:  Enacted  March  12,  1872,  founded  upon  §2  Act  March  2,  1857 
(Stats.  1857,  p.  35),  aa  amended  February  11,  1858,  Stats.  1858,  pp.  21-22; 
amended  March  11,  1887,  Stata.  and  Amdta.  1886-7,  p.  106. 

Apvlle^  cited,  eoBstmcd,  referred,  tOy  eta,  in:  Kahn  ra.  Sutro.  114  Cal.  S16«  S26,  46 
Pao.  Rep.  n,  88  Lh  B.  A.  620  (cited). 

§  3910.  KLAMATH.  Beginning  at  the  southwest  comer  of  Del  Norte,  as 
established  in  section  three  thousand  nine  hundred  and  nine ;  thence  southerly, 
by  ocean  shore,  to  a  point  west  from  the  mouth  of  Mad  River,  forming  south- 
west comer;  thence  east  to  a  point  in  Trinity  River,  which  forms  common 
comer  of  Humboldt,  Klamath  and  Trinity;  thence  northeasterly  to  and  along 
Scott's  Mountain  to  its  point  of  intersection  with  the  ridge  dividing  the  waters 
which  flow  into  Scott's,  Shasta,  and  Sacramento  rivers  on  the  north  from  the 
waters  which  flow  into  Salmon  and  Klamath  rivers  on  the  south,  forming  the 
common  comer  of  Siskiyou,  Klamath,  and  Trinity;  thence  northerly  to  and 
along  the  last-mentioned  ridge  to  the  southeast  corner  of  Del  Norte,  as  estab- 
lished in  section  three  thousand  nine  hundred  and  nine ;  thence  westerly  along 
the  southerly  line  of  Del  Norte  to  the  place  of  beginning. 

County  seat — Orleans  Bar. 

Hfstory:  Enacted  March  12,  1872,  founded  upon  §  31  Act  April  25,  1851 
(Stats.  1851,  p.  180),  as  amended  April  30,  1855  (Stats.  1855,  p.  200), 
February  19,  1856  (Stats.  1856,  pp.  32-33),  and  March  2  1857,  Stats.  1857, 
p.  35.  Klamath  connty  subsequently  divided  and  annexed  to  Humboldt  and 
Siskiyou  counties,  see  HENNING'8  GENERAL  LAWS, p.  612. 


As  to  MBexatloB  of  Klamatk  Countr  to       p.   603;   also   HBNNING^S   GBNBRAL  I<AWS 
Hiunboldt  «Bd  Slsklyov  eovBtlea,  see  Stats.       p.    612   n^te. 
1874  p.  766,  and  amendatory  act  Stata.  1876 

§  3911.  SHASTA.  Beginning  at  the  northerly  line  of  Tehama,  at  the  head 
of  Bloody  Island,  in  Sacramento  River ;  thence  to  and  down  the  eastern  chan- 
nel to  the  mouth  of  Battle  Creek;  thence  easterly,  np  Battle  Creek,  by  the 
main  channel,  to  the  month  of  the  middle  fork,  known  as  Digger  Creek;  thence 
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up  Digger  Creek  to  its  head;  thence  east  to  a  point  south  of  Blaek  Bntte 
Mountain,  forming  southeast  corner ;  thence  north,  on  western  line  of  La^en, 
to  a  rock  mound,  forming  northeast  comer,  on  southern  line  of  Siskiyou; 
thence  west,  on  said  southern  line,  to  Castle  Rock,  forming  northwest  corner; 
thence  southerly  along  Trinity  Mountain  to  the  head  of  Bee  Gum  Creek,  form- 
ing southwest  corner ;  thence  easterly  down  Bee  Gum,  Middle  Pork,  and  Cot- 
tonwood creeks  to  the  western  channel  of  Sacramento  River;  thence,  by  direct 
line,  to  the  point  of  beginning. 
County  seat — Shasti^  City  [Redding]. 

History:  Enacted  March  12,  1872,  founded  upon  {  22  Act  April  25,  1851 
(Statfl.  1851,  p.  177),  as  amended  April  24,  1852,  Stats.  1852,  pp.  28-29,  and 
subsequent  acts  hereinafter  referred  to.  Bj  Act  March  22,  1852,  county  of 
Siskiyou  was  created  (Stats.  1852,  p.  233),  and  by  Act  April  9,  1856,  a 
portion  of  Shasta  county  was  transferred  to  the  new  county  of  Tehama 
(Stats.  1856,  p.  118),  the  boundaries  of  which  latter  county  were  again 
changed  by  Act  February  19,  1857  (Stats.  1857,  p.  25),  and  Act  March  26, 
1857  (Stats.  1857,  p.  109),  and  by  Act  April  1,  1864,  the  new  county  of 
Lassen  was  created,  Stats.  1863-4,  p.  264. 


As   to   boimdarr   Un«   between   eomtlea   of  Sliwita  aa4  I<«aseii,  •••  Stats.   1S99  eh&pi 

xxn. 

§  3912.  LASSEN.  Beginning  at  southwest  comer,  on  the  northern  line  of 
Sierra,  as  established  in  section  three  thousand  nine  hundred  and  twenty-one, 
at  a  point  on  the  summit  of  the  ridge  which  crosses  said  line,  and  which  divides 
Long  Valley  from  Sierra  Valley;  thence  northwesterly,  following  said  ridge, 
to  a  point  due  south  from  the  town  of  Susanville ;  thence  westerly,  along  the 
ridge  separating  the  waters  which  flow  into  the  east  branch  of  the  north  fork 
of  Feather  Biver,  running  through  Indian  Valley,  from  those  which  flow  into 
the  north  fork  of  Feather  River,  running  through  Mountain  Meadows,  to  a 
point  on  said  ridge  south  from  the  point  where  the  old  and  present  traveled 
road  from  the  Big  Meadows,  via  Hamilton's  ranch,  first  crosses  the  said  north 
fork;  thence  north,  to  a  point  east  of  the  southeast  corner  of  Shasta;  thence 
west,  along  said  extension  line,  to  a  point  due  south  of  Black  Butte  Mountain, 
being  southeast  comer  of  Shasta;  thence  north,  to  a  point  on  southern  line  of 
Siskiyou  marked  by  a  rock  mound,  being  northwest  comer  of  Lassen  and 
northeast  comer  of  Shasta ;  thence  east,  along  said  line,  to  the  eastern  bound- 
ary of  the  state;  thence  south,  along  said  state  line,  to  the  northeast  corner 
of  Sierra,  as  established  in  section  three  thousand  nine  hundred  and  twenty- 
one;  thence  west,  along  the  line  of  Sierra,  to  the  place  of  beginning. 

County  seat — Susanville. 

History:  Enacted  March  12,  1872,  founded  npon  Act  April  1,  1864 
(Stats.  1863-4,  p.  264),  as  amended  March  26,  1866  (Stats.  1865-6,  pp. 
452-458),  and  April  1,  1872,  Stats.  1871-2,  p.  886. 

Applied,  dted,  coastmed,  referred,  to,  eto.,  Bortkem  bovadary  of  Ijajwen  CovatTf  ■«•  ^ 

in:  Hogrers  vn.  Cady.  104  Cal.  288.  291,  40  Am.  April   1,  1878    (Stats.   1871-S  p.   886). 

St.  Rep.   100,  88  Pac.  Rep.  81    (cited).  Aa  to  bovadary  llao  botwcea  coaatiM  •t 

Aa  to  sarrey  of  llae   fornilaff  portloa  of  Shasta    aad    I<aaaea«    sea    Stata.    1899  cliap- 

■oathera  boaadary  of  Slaklyov  Coaaty  aad  XXIL 

§  3913.  SISS:iYOn.  Commencing  on  the  northern  line  of  the  state  of 
California,  at  the  range  line  between  ranges  nmnbered  four  (4)  and  five  (5) 
east  of  Monnt  Diablo  base  and  meridian ;  thence  dne  sonth  on  said  range  lise 
to  the  northern  line  of  Shasta  County;  thence  westerly  along  the  northcni 
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line  of  Shasta  and  Trinity  counties  to  the  top  of  the  ridge  dividing  the  waters 
of  the  Salmon  and  its  tributaries  from  the  waters  that  flow  into  the  Elamath 
and  Trinity  rivers  and  their  tributaries,  to  where  the  Salmon  enters  the 
Klamath  River;  thence  westerly  on  a  direct  line  to  the  summit  of  the  spur 
of  the  Siskiyou  range  of  mountains;  thence  northeasterly,  following  the 
southeasterly  line  of  Del  Norte  County,  as  described  in  section  one  of  this 
act,  to  the  forty-second  parallel  of  north  latitude;  thence  due  east  along 
the  line  dividing  the  states  of  Oregon  and  California,  to  the  place  of 
beginning. 

[County  seat — ^Treka.] 

History:     Enacted  March  12,  1872,  founded  upon  Act  March  22,  1852 
(Stats.  1852,  p.  233),  and  Act  May  14,  1861,  Stats.  1861,  p.  373;    amended 
March  3,  1887,  Stats,  and  Amdts.  1886-7,  p.  106.     As  to  partitioning  ot 
Klamath  county  between  Siskiyou  and  Humboldt  counties,  see  history, 
S  3910  ante. 

Applied,     cltedy     coBstroed,     referred     to,  p.  608;  also  HENBnifG'S  GBNERAIj  I<AW8 

etc,  in:  People  ex  rel.  Love  vs.  Mally,  49  p.   612   note. 
Cal.   478»  479   (applied).  As  to  ereatloa  of  eoantr  of  Modoc^  see 

Am  to  annexfttlon  of  Klamatk  Coiut7  to  Btats.  1873-4  p.  124,  and  supplementary  act» 


Humboldt  and  Slekiyon  covntlee,  see  Stats.       1878-4  p.  617;  HnNNINGPS  GBNlCRAIi  LAWS 
1874  p.  755,  and  amendatory  act.  Stats.  1876      p.   729. 

§3914  HUMBOLDT.  Begiimiiig  at  southwest  comer  of  Elamath,  as 
established  in  section  three  thousand  nine  hundred  and  ten;  thence  east,  to 
common  comer  of  Elamath,  Humboldt^  and  Trinity,  in  Trinity  River,  as  estab- 
lished by  section  three  thousand  nine  hundred  and  ten ;  thence  southeasterly, 
up  Trinity  Biver,  to  the  mouth  of  its  south  fork;  thence  southeasterly,  along 
the  eastern  side  of  said  south  fork,  one  hundred  feet  above  high-water  mark, 
to  the  mouth  of  Grouse  Creek ;  thence  south,  to  a  point  on  the  fortieth  degree 
of  north  latitude,  being  on  northern  line  of  Mendocino,  and  forming  southeast 
comer  of  Humboldt;  thence  west,  on  said  line,  to  the  Pacific  Ocean;  thence 
northerly,  along  the  ocean  shore,  to  the  place  of  beginning. 

County  seat — ^Eureka. 

History:  Enacted  Mareh  12,  1872,  founded  upon  Aet  May  12,  1853 
(Stats.  1853,  p.  161),  as  amended  March  10,  1856  (Stats.  1856,  p.  37),  and 
February  11,  1862,  Stats.  1862,  p.  6.  As  to  annexation  of  part  of  Elamath 
county,  see  history,  S  3910  ante. 

As    to    ftmnexatioB    of    part    of    KUtmatk      act,    Stats.    1S76    p.    608;    41so    HJBUf NINO'S 
Coviity  to  Rvmboldt  County,  see  Stats.  1874       GEINBRAIj  I^AWS  p.  612  notSu 
p.    755,   and   amendatory   and   supplemetary 

§  3915.  TEHAMA..  Beginning  at  the  point  of  intersection  of  Sacramento 
River  with  south  line  of  township  twenty-three  north.  Mount  Diablo  base; 
thence  west,  on  said  line,  being  northern  line  of  Colusa,  to  the  summit  of  the 
Coast  Range,  being  southwest  comer;  thence  northerly,  on  said  summit  line, 
to  the  southwest  comer  of  Shasta,  as  established  in  section  three  thousand 
nine  hundred  and  eleven;  thence  easterly,  on  the  southern  line  of  Shasta,  as 
established  in  section  three  thousand  nine  hundred  and  eleven,  to  the  north- 
west comer  of  Plumas,  being  the  point  of  intersection  of  southern  line  of 
Shasta  with  the  summit  line  of  the  dividing  ridge  between  the  waters  of  Mill 
and  Deer  creeks,  tributaries  of  the  Sacramento  River,  and  Rice's  and  Warner's 
creeks,  tributaries  of  the  north  fork  of  Feather  River,  forming  northeast 
comer  of  Tehama;  thence  southerly,  along  said  summit  line,  to  the  north  point 
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of  Butte  CoTUity,  it  being  the  point  where  the  northern  road  firom  Big  Meadows 
to  Butte  Meadows,  by  Dye's  house,  crosses  the  said  summit  line;  thence  south- 
westerly,  in  a  direct  line,  to  the  head  of  Bock  Creek;  thence  southwesterly, 
down  Rock  Creek,  to  the  south  line  of  township  twenty-four  north,  Mount 
Diablo  base ;  thence  west,  on  said  line,  to  the  Sacramento  Biver ;  thence  along 
said  river  to  the  place  of  beginning. 
County  seat — ^Red  Bluff. 

History:  Enacted  March  12.  1872,  founded  upon  Act  April  9,  1856 
(Stats.  1856,  p.  118),  as  amended  AprU  21,  1856  (Stats.  1856,  p.  222), 
February  19, 1857  (Stats.  1857,  p.  25),  March  26,  1857  (Stats.  1857,  p.  lOU), 
and  April  19,  1859,  Stats.  1859,  p.  359.  There  seemed  to  be  no  data  from 
^'hich  to  fix  the  common  comer  of  Tehama  and  Butte  connties  on  tile  east 
line  of  Plumas,  except  that  deriyed  from  Warren  Holt's  map,  of  the  year 
1869. 

§  3916.  OOLUSA.  Beginning  at  southeast  comer,  being  northeast  corner 
of  Yolo,  in  Sacramento  River,  at  its  intersection  with  the  south  line  of  town- 
ship thirteen  north.  Mount  Diablo  base ;  thence  west,  on  said  township  line  to 
the  ridge  dividing  the  waters  flowing  into  Bear  Creek  and  Stony  Oeek,  from 
those  flowing  west  into  the  north  fork  of  Cache  Creek  and  dear  Lake;  thence 
northerly,  along  said  ridge  to  the  summit  line  of  the  Coast  Range,  being  the 
western  line  of  Lake,  forming  southwest  comer  of  Colusa  and  northwest 
corner  of  Yolo ;  thence  northerly  on  said  summit  and  western  boundary  of 
Lake,  through  Hull's  Mountain,  to  the  southwest  corner  of  Tehama,  as  estab- 
lished in  section  three  thousand  nine  hundred  and  fifteen;  thence  easterly  on 
southern  line  of  Tehama  to  initial  point  of  Tehama,  in  Sacramento  Biver,  on 
south  line  of  township  twenty-three ;  thence  down  said  river  to  the  southwest 
comer  of  the  Llano  Seco  grant ;  thence  northeasterly,  along  said  grant  line  to 
its  intersection  with  the  northern  boundary  of  township  nineteen  north; 
thence  east  to  Butte  Creek;  thence  down  Butte  Creek  to  Butte  Slough;  thence 
up  Butte  Slough  to  Sacramento  River ;  thence  tlown  Sacramento  River  to  the 
place  of  beginning. 

County  seat — Colusa. 

Hfstory:  Enacted  March  12,  1872,  founded  upon  S  29  Act  April  25,  1851, 
in  which  the  county  was  named  Colusi  (Stats.  1851,  p.  179),  as  amended 
May  17,  1853  (Stats.  1853,  p.  193),  April  9,  1856  (Stats.  1856.  p.  118), 
and  April  19,  1856,  Stats.  1856,  pp.  124-125  (in  which  the  county  is  still 
designated  as  Colusi). 

Applied*     dted,     constmedy     referred     to,  Aa  to  boundary  line  betirreea  eoaatlM  tf 

etc.,    in:    Moulton    vs.    Parks,    64    Cal.    166,  Glenn  and   Colnaa*   see   act  March  U.  1193 

179.30  Pac.  Rep.  613    (cited,   holding:  delta  at  (Stats.  1893  p.  158);  HX:NBriBrG>S  GENBRAL 

Butte  Creek  and  Butte  Slough  in  Colusa).  LA'WS  p.  600. 

1 

§  3917.  LAKE.  Beginning  at  the  summit  of  Mount  Hull,  near  Moimt  St 
John,  on  the  western  line  of  Colusa,  and  forming  the  northeast  comer  of  Lake 
and  east  comer  of  Mendocino;  thence  southerly  and  circuitously,  by  the 
summit  line  of  the  Mayacmas  Range,  being  the  dividing  ridge  between  the 
waters  flowing  into  the  Russian  and  Eel  rivers  and  those  flowing  easterly  into 
Clear  Lake,  to  the  summit  of  Mount  St.  Helena ;  thence  easterly  along  the  line 
heretofore  established  to  the  Buttes  Canyon  road ;  thence  easterly,  in  a  risrht 
line,  to  the  most  northern  point  of  the  Berryessa  rancho;  thence  easterly  along 
the  northern  line  of  said  rancho  to  the  northeast  comer  thereof;  thence  east 
to  the  western  line  of  Yolo  County,  as  established  in  section  three  thousand 
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nine  hundred  and  twenty-nine ;  thence  northerly,  on  the  western  line  of  Yolo 
and  Colusa  counties,  to  the  place  of  beginning. 
County  seat — ^Lakeport. 

History:  Enacted  Mareh  12,  1872,  founded  upon  Act  Maj  20,  1861 
(Stats.  1861,  p.  560),  as  amended  Februaiy  18,  1864  (Stats.  1863-4,  p.  97), 
February  29,  1864  (Stats.  1863-4,  pp.  111-112),  March  24,  1868  (State. 
1867-8,  pp.  269-270),  and  March  29,  1870,  Stats.  1869-70,  p.  442.  Boundaiy 
line  between  Lake  and  Yolo  counties  more  definitely  established  by  Act 
April  1,  1872,  Stats.  1871-2,  p.  903. 

Am   <•   northern    boimdarr   Un*    of   Napa  As  to  bomidair  Une  betrreen  eonatlea  of 

Cmwmtr   adjoining  Lake  and  Tolo  ooiiatleoy      Lake  and  Yolo»  see  act  April  1,  1871  (Stats, 
■eo  act  March  8,  1872  (Stats.  1871-1  p.  805).       1871-2   p.   903). 

§  3918.  MENDOCINO.  Begiiming  at  the  southwest  comer  of  Humboldt,  as 
established  in  section  three  thousand  nine  hundred  and  fourteen ;  thence  south- 
westerly, by  the  ocean  shore,  to  a  point  three  miles  west  of  Walhalla  [Gualala] 
River ;  thence  east  to  the  mouth  of  said  stream,  and  up  the  channel  two  miles ; 
thence  easterly  in  a  direct  line,  on  the  northern  line  of  Sonoma,  to  the  most 
northern  and  highest  peak  of  Redwood  Mountain ;  thence  east  to  the  western 
boundary  of  Lake,  on  the  summit  of  the  Mayacmas  Ridge ;  thence  northerly, 
along  the  western  and  northern  boundary  of  Lake,  as  established  in  section 
three  thousand  nine  hundred  and  seventeen,  to  the  northeast  comer  thereof; 
thence  northerly,  along  the  western  boundaries  of  Colusa  and  Tehama,  as  estab- 
lished in  sections  three  thousand  nine  hundred  and  fifteen  and  three  thousand 
nine  hundred  and  sixteen,  to  a  point  on  the  line  of  the  fortieth  parallel  of 
north  latitude,  forming  the  northeast  corner  of  Mendocino  and  the  southeast 
comer  of  Trinity;  thence  west  along  said  parallel,  on  southern  line  of  Hum- 
boldt and  Trinity,  to  the  place  of  beginning. 

County  seat — ^Ukiah  City. 

History:  Enacted  March  12,  1872,  founded  upon  fi  26  Act  April  26, 
1851  (Stats.  1851,  p.  178),  as  amended  March  11,  1859,  Stats.  1859, 
pp.  98-99. 

§  8919.  TRINITY.  Beginning  at  the  northeast  corner  of  Mendocino,  as 
established  in  section  three  thousand  nine  hundred  and  eighteen,  on  the  summit 
line  of  the  Coast  Range ;  thence  northerly,  on  said  range  and  the  western  line 
of  Tehama  and  Shasta,  to  the  point  of  intersection  with  the  southern  line  of 
Siskiyou,  being  northeast  corner  of  Trinity  and  northwest  comer  of  Shasta; 
thence  westerly,  on  the  ridge  dividing  the  waters  flowing  south  and  west  into 
Trinity  and  Salmon  rivers  from  the  waters  flowing  north  and  east  into  Scott's 
and  Sacramento  rivers,  to  common  corner  of  Klamath,  Siskiyou,  and  Trinity, 
as  established  in  section  three  thousand  nine  hundred  and  ten;  thence  south- 
westerly, on  the  line  of  Scott's  Mountain,  being  the  southern  line  of  Elamath, 
to  common  comer  of  Trinity,  Klamath,  and  Humboldt,  as  established  in  sec- 
tion three  thousand  nine  hundred  and  nine;  thence  southerly,  by  the  eastern 
line  of  Humboldt,  to  the  fortieth  parallel  of  latitude,  being  the  northern  line 
of  Mendocino,  forming  southwest  corner;  thence  east,  to  the  place  of 
beginning. 

County  seat — ^Weaverville. 

History:     Enacted  March  12,  1872,  founded  npon  §  30  Act  April  25,  1851 
(Stats.  1851,  pp.  179-180),  as  amended  by  Act  May  12,  1853,  settinpr  off 
Humboldt  county   (Stats.  1853,  p.  161),  and  April  30,   1855,  Stats.  1855, 
p.  200. 
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§3920.  PLUMAS.  Beginning  on  dividing  ridge  between  the  waters  of 
Yuba  and  Feather  rivers,  at  common  comer  of  Yuba,  Butte,  and  Plumas,  estab- 
lished by  survey  and  map  of  Joseph  Johnston,  county  surveyor  of  Yuba  County, 
July,  eighteen  hundred  and  fifty-seven,  and  indicated  by  a  large  spruce  tree 
standing  in  front  of  the  Buckeye  House,  marked  ''Corner  of  Plumas,  Butte 
and  Yuba'';  thence  northeasterly,  by  direct  line  to  the  northwest  corner  of 
Sierra  and  the  south  comer  of  Plumas,  in  Slate  Creek,  at  a  point  where  the 
third  course  or  terminating  north  and  south  line  of  survey  of  Keddie  and 
Church,  made  June  nineteenth,  eighteen  hundred  and  sixty-six,  crosses  said 
creek ;  thence  northeasterly,  up  said  creek,  to  the  intersection  of  the  first  north 
and  south  line  of  said  survey;  thence  north,  on  said  line,  to  the  initial  point 
thereof,  being  the  summit  line  of  the  ridge  dividing  the  waters  of  Feather 
Biver  from  the  waters  of  the  Yuba  River ;  thence  easterly,  on  said  summit  Une, 
and  east  to  **The  Falls,"  about  one  mile  below  the  outlet  of  Gold  Lake;  thence 
east,  to  the  summit  of  the  ridge  which  divides  Long  Valley  from  Sierra  Valley, 
this  point  forming  the  most  southern  southwest  comer  of  Lassen,  as  established 
in  section  three  thousand  nine  hundred  and  twelve,  also  the  southeast  corner 
of  Plumas ;  thence  northwesterly,  on  the  southwestern  irregular  line  of  Lassen, 
as  established  in  section  three  thousand  nine  hundred  and  twelve,  to  the  south- 
east comer  of  Shasta,  as  established  in  section  three  thousand  nine  hundred 
and  eleven ;  thence  west  on  the  southern  line  of  Shasta,  to  the  northeast  comer 
of  Tehama,  as  established  in  section  three  thousand  nine  hundred  and  fifteen; 
thence  southerly,  on  the  ridge,  being  the  eastern  line  of  Tehama  and  Butte,  to 
the  point  of  intersection  of  a  line  running  northwesterly  from  the  initial  point 
at  the  Buckeye  House,  in  line  with  said  initial  point  and  the  southern  edge  of 
Walker's  Plains ;  thence  on  said  line  to  the  place  of  beginning. 

County  seat — Quincy. 

History:  Enacted  March  12,  1872,  founded  upon  Act  March  18,  1S54, 
organizing  Plumas  out  of  Butte  county  (Stats.  1854,  p.  129),  as  amended 
by  §  2  Act  April  1,  1864  (Stats.  1863-4,  pp.  264-265),  by  §  2  Act  March  31, 
1866  (Stats.  1865-6,  p.  605),  and  March  28,  1868,  Stats.  1867-8,  p.  462. 

§  3921.  BTFiRR A .  Beginning  at  the  south  comer  of  Plumas,  in  the  center 
of  Slate  Creek,  as  established  in  section  three  thousand  nine  hundred  and 
twenty ;  thence  easterly  on  southern  line  of  Plumas,  as  established  in  said  sec- 
tion, to  the  range  line  between  township  twenty-one  north,  range  thirteen  east, 
and  township  twenty-one  north,  fourteen  east,  Mt.  Diablo  meridian;  thence 
north  on  said  range  line,  to  the  northwest  corner  of  township  twenty-one  north, 
fourteen  east,  Mount  Diablo  B.  and  M. ;  thence  east  on  the  line  between  town- 
ships twenty-one  and  twenty-two  north,  Mt.  Diablo  base,  to  the  state  line  form- 
ing the  northeast  corner ;  thence  south  on  said  state  line  to  the  northeast  comer 
of  Nevada  County,  a  point  east  of  the  source  of  south  fork  of  the  Middle  Yuba 
River ;  thence  west  to  the  source  of  and  down  the  south  fork  and  Middle  Yuba 
River  to  a  point  ten  miles  above  the  mouth  of  the  latter ;  thence  in  a  straight 
line  northerly  to  a  point  on  the  north  fork  of  the  Yuba  River  known  as  Cuteye 
Foster's  Bar;  down  said  river  to  the  mouth  of  Big  Canyon  Creek,  then  up  said 
creek  four  miles ;  thence  in  a  straight  line  to  the  place  of  beginning. 

County  seat — ^Downieville. 

History:  Enacted  March  12,  1872,  founded  upon  Act  April  16,  1852 
(Stats.  1852,  p.  230).  aa  amended  March  27,  1863   (Stats.  1863,  p.  114), 
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March  13,  1866  (Stats.  1865-6,  p.  228),  and  March  28,  1868,  Stats.  1867-8, 
p.  462;   amended  March  16,  1874,  Code  Amdts.  1873-4,  p.  166. 

§  3922.  BXTTTK  Beginning  at  the  northwest  comer  of  Yuba,  in  Feather 
Hiver,  at  the  mouth  of  Honcut  Creek;  thence  northeasterly  up  the  Honcut 
Creek  and  the  north  or  Natchez  branch  of  the  same,  to  its  source,  on  line 
established  by  surveyor-general,  on  survey  of  Westcoatt  and  Henning,  eighteen 
hundred  and  fifty-nine;  thence  to  the  summit  line  of  the  ridge  dividing  the 
waters  of  the  Yuba  and  Feather  rivers ;  thence  northeasterly  up  said  ridge,  on 
line  of  said  survey,  to  the  third  station  tree  westerly  from  the  Woodville 
House ;  thence  in  a  right  line,  fifty  chains  more  or  less,  to  a  station  tree  easterly 
from  said  house  about  twenty-six  chains — said  right  line  passing  about  three 
chains  northerly  of  said  house ;  thence  northeasterly  on  said  ridge  and  survey, 
to  a  point  on  line  of  said  stirvey  a  little  westerly  from  the  village  of  Straw- 
berry Valley — which  point  is  two  thousand  feet  distant  westerly,  in  right  line 
from  point  of  highest  altitude  on  line  of  said  survey  east,  and  within  three 
hundred  yards  of  the  village  of  Strawberry  Valley;  thence  to  the  common 
comer  of  Plumas,  Butte  and  Yuba,  as  established  in  section  three  thousand 
nine  hundred  and  twenty;  thence  northwesterly  on  southwesterly  line  of 
Plumas,  as  established  in  said  section,  to  the  most  eastern  southeastern  comer 
of  Tehama,  as  established  in  section  three  thousand  nine  hundred  and  fifteen, 
forming  also  north  comer  of  Butte ;  thence  southwesterly  on  the  southeasterly 
line  of  Tehama  to  the  southeast  comer  of  Tehama,  at  point  of  intersection  of 
Bock  Creek  and  southern  line  of  township  twenty-four  north,  Mt.  Diablo  base ; 
thence  west  on  said  township  line  to  the  Sacramento  Biver;  thence  down  said 
river  to  the  southwest  comer  of  the  Llano  Seco  grant;  thence  northeasterly, 
along  said  grant  line  to  its  intersection  with  northern  boundary  of  township 
nineteen  north;  thence  east  to  Watson's  bridge,  on  Butte  Creek;  thence  on 
Colusa  County  east  line,  down  Butte  Creek,  to  the  northwest  comer  of  Sutter 
County,  as  established  in  section  three  thousand  nine  hundred  and  twenty-six ; 
thence  east  on  north  line  of  Sutter  County  to  Feather  Biver;  thence  down 
Feather  Biver  to  place  of  beginning. 

County  seat — Oroville. 

History:     Enacted  March  12,  1872,  founded  npon  §  21  Act  April  25,  1851 
(Stats.  1851,  p.  177),  as  amended  March  19,  1853  (Stats.  1853,  p.  53),  March 

18,  1854  (Stats.  1854,  p.  129),  April  9,  1856  (Stats.  1856,  p.  118),  April  19, 
1856  (Stats.  1856,  p.  124),  April  21,  1856  (Stats.  1856,  p.  222),  February 

19,  1857  (Stats.  1857,  p.  25),  March  26,  1857  (Stats.  1857,  p.  109),  March 
27,  1857  (Stats.  1857,  p.  120),  April  19,  1859  (Stats.  1859,  p.  359),  March 
22,  1860  (Stats.  1860,  p.  115),  and  April  15,  1861,  Stats.  1861,  p.  167; 
amended  March  7,  1874,  Ck)de  Amdts.  1873-4,  pp.  167-168. 

As  to  ehanse  and  permanent  location  of      Butte  and  Tuba*  see  act  February  25»  1897 
bomndary    line    betrreen    eovntlea    between       (Stats.  1897   chap.  XXVI). 

§  3923.  NEVADA.  Beginning  at  northwest  corner,  at  a  point  in  the  main 
Yuba  River  at  the  mouth  of  Deer  Creek;  thence  up  the  main  Yuba,  to  the 
mouth  of  the  Middle  Yuba ;  thence  up  the  latter,  to  the  mouth  of  the  south  fork 
of  the  same ;  thence  up  the  south  fork,  to  its  source ;  thence  east,  to  the  eastern 
line  of  the  state,  all  on  the  southeastern  and  southern  lines  of  Yuba  and  Sierra ; 
thence  south,  along  the  state  line,  to  the  northeast  comer  of  Placer,  as  estab- 
lished in  section  three  thousand  nine  hundred  and  twenty-four;  thence  west- 
erly, on  the  northern  line  of  Placer,  as  established  in  said  section,  to  the  source 
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of  Bear  River;  thence  down  Bear  River,  to  a  point  sonth  of  the  jnnetion  of 
Deer  Creek  and  the  main  Tuba,  forming  southwest  comer;  thence  north,  to  the 
place  of  beginning. 
Connty  seat — ^Nevada  CSty. 

History:  Enaeted  Mazeh  12,  1872,  fonnded  vpim  §  20  Aet  April  25,  1851 
(8UU.  1851,  p.  177),  aa  amended  Umj  Z,  1852  (SUts.  1852,  p.  191),  and 
Apiil  19,  1856,  StatB.  1856,  p.  143. 

§  8924.  PLACES^  Beginning  at  a  point  where  the  west  line  of  township 
ten  north,  range  five  east,  Mt.  Diablo  meridian,  intersects  the  northern  line  of 
Sacramento  Connty,  as  established  in  section  three  thousand  nine  hundred  and 
twenty-eight ;  thence  north,  on  range  line,  to  the  northwest  comer  of  section 
six,  in  township  ten  north,  range  five  east;  thence  east,  on  township  line,  to 
the  southwest  comer  of  section  thirty-one,  township  eleven  north,  range  fire 
east ;  thence  north,  on  range  line,  to  the  northwest  comer  of  township  twelve 
north,  range  five  east;  thence  east  to  the  southwest  comer  of  section  thirty- 
four,  township  thirteen  north,  range  five  east;  thence  north  to  Bear  Riyer; 
thence,  on  southern  line  of  Yuba  and  Nevada  counties,  up  said  river  to  its 
source;  thence  east,  in  a  direct  line,  to  the  eastern  line  of  the  state  of  Cali- 
fornia, forming  northeast  comer;  thence  southerly,  along  said  line,  to  the 
northeast  comer  of  El  Dorado,  as  established  in  section  three  thousand  nine 
hundred  and  twenty-seven ;  thence  westerly,  on  the  northern  lines  of  El  Dorado 
and  Sacramento,  as  established  in  sections  three  thousand  nine  hundred  and 
twenty-seven  and  three  thousand  nine  hundred  and  twenty-eight,  to  the  place 
of  beginning. 

[County  seat — ^Auburn.] 

History:  Enacted  March  12,  1872,  founded  upon  { 17  Act  April  25,  1851 
(Stats.  1851,  p.  176),  as  amended  March  13,  1866  (State.  1865-6,  p.  223), 
and  March  12,  1870,  Stats.  1869-70,  pp.  294-295;  amended  March  19,  1889, 
Stats,  and  Amdts.  1839,  pp«  402-403. 

§  3926.  YUBA.  Beginning  at  southwest  comer,  at  junction  of  Feather  and 
Bear  rivers ;  thence  up  Bear  River,  on  the  line  of  Sutter  and  Placer,  to  sonth- 
west  comer  of  Nevada,  as  established  in  section  two  thousand  nine  hundred 
and  twenty-three ;  thence  north,  on  Nevada  line,  to  the  junction  of  Deer  Creek 
and  main  Yuba;  thence  up  the  Main  to  the  Middle  Yuba,  and  up  the  Mddle 
Yuba  ten  miles,  to  the  southwest  comer  of  Sierra,  as  established  in  section 
three  thousand  nine  hundred  and  twenty-one;  thence  in  direct  line  northerly, 
and  on  line  of  Sierra,  to  Cuteye  Poster's  Bar,  on  north  Yuba  River;  thence 
down  the  river  to  the  mouth  of  Big  Canyon  Creek ;  thence  up  said  creek  four 
miles;  thence  in  direct  line  to  south  comer  of  Plumas  and  northwest  comer 
of  Sierra,  in  Slate  Creek,  as  established  in  sections  three  thousand  nine  hnn- 
dred  and  twenty  and  three  thousand  nine  hundred  and  twenty-one;  thence 
northwesterly,  in  a  direct  line,  to  common  comer  of  Plumas,  Butte,  and  Ynba, 
in  front  of  Buckeye  House,  as  established  in  section  three  thousand  nine  him- 
dred  and  twenty ;  thence  on  southwestern  line  of  Butte,  as  established  in  West- 
coatt  and  Henning's  survey  and  map,  down  the  Honcut  Creek  to  its  junctioD 
with  Feather  River ;  thence  down  Feather  River  to  the  place  of  beginning. 

County  seat — Marysville. 

History:  Enacted  March  12,  1872,  founded  upon  fi  19  Act  April  25,  1851 
(Stats.  1851,  p.  156),  as  amended  April  16,  1852   (Stats.  1852,  p.  2Z0), 
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liaxeh  22,  I860,  Stats.  1860,  p.  116),  April  15,  1861  (Stats.  1861,  p.  167), 
and  March  13,  1866,  Stats.  1865-6,  p.  228. 


Am  to  ehanse  and  permament  location  of      Bvtto  and  Tuba,  see  act  February  26,  1197 
llao    botfrocB    eoimtiea    between    •  (Stata.  1897  chap.  XXVX). 


§3926.  SUTTEB.  Beginning  at  the  northwest  corner  of  Sacramento 
County,  as  established  in  section  three  thousand  nine  hundred  and  twenty- 
eight  ;  thence  up  the  Sacramento  Biver  to  the  mouth  of  Butte  Creek  Slough ; 
thence  down  said  slough  to  the  dividing  line  between  sections  thirty-five  and 
thirty-six,  township  sixteen  north,  range  one  west,  Mount  Diablo  base  and 
meridian;  thence  north,  on  said  line,  to  Butte  Creek;  thence  following  said 
Butte  Creek  to  its  intersection  with  the  south  line  of  section  nineteen,  town- 
ship seventeen  north,  range  one  east,  Mount  Diablo  base  and  meridian ;  thence 
east  on  section  line  to  Feather  Biver;  thence  down  Feather  Biver  to  mouth  of 
Bear  Biver;  thence  up  Bear  Biver  to  northwest  comer  of  Placer  County,  as 
established  in  section  three  thousand  nine  hundred  and  twenty-four;  thence 
along  the  western  boundary  of  Placer  County  to  the  southwest  corner  thereof; 
thence  westerly  along  the  northern  boundary  of  Sacramento  County  to  the 
place  of  beginning. 

[County  seat — ^Tuba  City.] 

Hf story:  Enacted  March  12, 1872,  founded  npon  §  18  Act  April  25,  1851 
(Stats.  1851,  p.  176),  as  amended  May  8,  1852  (Stats.  1852,  p.  237), 
March  31,  1854  (Stats.  1854,  p.  26),  April  21,  1856  (Stats.  1856,  p.  231), 
April  1.  1864  (Stats.  1863-4,  p.  301),  fi  3  Act  March  13,  1866  (Stats.  1865-6. 
pp.  223-224),  and  March  12,  1870,  Stats.  1869-70,  pp.  294-295;  amended 
March  81,  1891,  Stats,  and  Amdts.  1891,  p.  455. 

AffUcA,  eitcd,  eonstraed,  referred  to,  eto..  In:  Waters  vs.  Pool.  ISO  CaL  186,  189.  62 
Fac   Rep.  885   (cited). 

§  3927.  EL  DOBADO.  Beginning  on  the  west  comer,  at  the  junction  of 
the  north  and  south  forks  of  the  American  Biver ;  thence  up  the  north  fork  to 
the  mouth  of  the  middle  fork;  thence  up  the  middle  fork  to  the  mouth  of  the 
south  fork  of  the  middle  fork  at  Junction  Bar ;  thence  up  said  last-named  fork 
to  a  point  where  the  same  is  intersected  by  the  Oeorgetown  and  Lake  Bigler 
trail;  thence  along  said  trail  to  Sugar  Pine  Point,  on  the  western  shore  of 
Lake  Bigler;  thence  east  to  the  state  line;  thence  south  and  southeasterly,  on 
the  state  line,  to  the  northern  comer  of  Alpine,  being  the  point  where  the  state 
line  crosses  the  eastern  summit  line  of  the  Sierra  Nevada  Mountains;  thence 
southwesterly,  along  the  western  line  of  Alpine,  as  established  in  section  three 
thousand  nine  hundred  and  thirty-one,  to  the  common  corner  of  Alpine,  Ama- 
dor and  El  Dorado,  as  established  by  said  section;  thence  westerly,  on  the 
northern  line  of  Amador,  as  established  in  section  three  thousand  nine  hun- 
dred and  thirty,  and  down  the  Cosumnes  Biver  and  south  fork  thereof  to"  the 
eastern  line  of  Sacramento,  as  established  in  section  three  thousand  nine  hun- 
dred and  twenty-eight;  thence  northerly,  by  the  eastern  line  of  Sacramento, 
to  the  south  fork  of  the  American  Biver;  thence  down  the  latter  to  the  place 
of  beginning. 

County  seat — Placerville. 

History:  Enacted  March  12,  1872,  founded  upon  §  16  Act  April  25,  1851 
(Stata.  1851,  p.  176),  as  amended  February  28,  1857  (Stats.  1857,  p.  33), 
April  8,  1863  (Stats.  1863,  p.  231),  and  April  20,  1863  (Stats.  1863,  p.  249), 
March  16,  1864,  carving  out  the  new  county  of  Alpine,  Stats.  1863-4,  p.  178. 
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§3928.  SACRAMENTO.  [BOTTNDABY  BETWEEN  AND  SAN  JOAQUDT 
ESTABLISHED.]  Beginning  on  the  northern  line  of  the  county,  at  a  point 
ten  miles  north  of  a  point  which  was,  on  the  thirtieth  of  March,  eighteen  hun- 
dred and  fifty-seven,  the  mouth  of  the  American  River;  thence  easterly  to  the 
junction  of  the  north  and  south  forks  of  said  river;  thence  up  the  principal 
channel  of  the  south  fork  to  a  point  one  mile  above  Mormon  Island,  so  as  to 
include  said  island  in  Sacramento  County,  forming  the  northeast  comer; 
thence  southerly  to  a  point  on  the  Cosumnes  Biver,  eight  miles  above  the 
house  of  William  Daylor;  thence  south  to  Dry  Creek,  forming  southeast 
comer;  thence  down  said  Dry  Creek  to  its  entrance  into  Mokelumne  River; 
thence  down  the  Mokelumne  Biver  to  a  point  where  said  river  divides  into 
east  and  west  branches ;  thence  down  the  west  branch  to  its  junction  with  the 
east  branch;  thence  down  said  river  to  its  junction  with  the  San  Joaquin  River; 
thence  down  the  San  Joaquin  River  to  the  mouth  of  the  Sacramento  River,  at 
the  head  of  Suisun  Bay,  forming  southwest  comer;  thence  up  the  Sacramento 
River  to  the  mouth  of  Merritt  Slough ;  thence  up  said  slough  to  the  month  of 
Sutter  Slough;  thence  up  said  Sutter  Slough  to  the  Sacramento  River;  thence 
up  the  Sacramento  River  to  a  point  west  of  the  place  of  beginning,  forming 
the  northeast  corner  of  Sacramento  County;  thence  east  to  the  place  of 
beginning. 

County  seat — Sacramento. 

History:  Enacted  March  12,  1872,  founded  upon  §  11  Act  April  25,  1851 
(Stats.  1851,  p.  174),  as  amended  March  80,  1857  (Stats.  1857,  p.  132), 
April  23,  1861  (Stats.  1861,  pp.  221-222),  { 1  Act  March  13,  1866  (Stats. 
1865-6,  p.  223),  and  March  12,  1870,  Stats.  1869-70,  pp.  294-295;  amended 
April  1,  1878,  Code  Amdts.  1877-8,  pp.  70-71;  March  18,  1905,  Stats,  and 
Amdts.  1905,  pp.  164-165. 

Applied*    dtedy    eoBstracd,     referred    to,      mento,    137    CaL     204,    205,    69    Pae.    Re]>. 
etc..    In:    Johnston    vs.    County    of    Sacra-      962  (cited). 

§  3929.  YOLO.  Be^ning  on  southeast  comer,  at  the  most  easterly  north- 
east comer  of  Solano,  in  Sutter  Slough,  at  its  intersection  with  the  first  stan- 
dard north ;  thence  west  on  said  standard  line  to  west  line  of  range  threef  east, 
Mount  Diablo  meridian ;  thence  north  on  said  range  line  to  the  northeast  comer 
of  township  seven  north,  two  east;  thence  west  nine  and  seventy-two  one- 
hundredths  chains  to  southeast  comer  of  township  eight,  two  east;  thence 
north  on  easterly  line  of  said  township  to  the  old  bed  of  Putah  Creek;  thence 
westerly  up  the  old  bed  and  main  Putah  Creek,  to  a  point  on  eastern  line  of 
Napa,  in  the  canyon  called  Devil's  Gate,  where  the  highest  ridge  of  mountains 
divides  the  waters  of  the  Sacramento  from  Berryessa  Valley,  forming  the 
most  westerly  of  the  southwest  comers  of  Yolo  and  northwest  comer  of 
Soldno ;  thence  northerly  along  the  highest  ridge  of  said  mountains  to  Cache 
Creek ;  thence  east  to  the  summit  of  the  spur  of  the  Coast  Range,  which  divides 
the  waters  flowing  east  into  Bear  Creek  and  Stony  Creek,  and  those  flowing 
west  into  the  north  fork  of  Cache  Creek;  thence  northerly  along  the  said 
dividing  ridge,  following  the  divide  of  said  waters  to  the  summit  of  the  Coast 
Range  of  mountains  on  the  easterly  line  of  Napa  and  Lake  and  to  the  south- 
west corner  of  Colusa,  as  established  in  section  three  thousand  nine  hundred 
and  sixteen ;  thence  easterly,  on  southern  line  of  Colusa,  as  established  in  said 
section,  to  Sacramento  River,  forming  the  northeast  comer  at  the  point  of 
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intersection  of  the  southern  line  of  township  thirteen  north,  Mount  Diablo 
base;  thence  down  said  river  to  Sutter  Slough;  thence  down  said  slough  to  the 
place  of  beginning. 

County  seat — ^Woodland. 

Hfstory:  Enacted  March  12,  1872,  founded  upon  §28  Act  April  25, 
1851  (Stats.  1851.  p.  179),  as  amended  March  26,  1857  (Stats.  1857,  p.  108), 
March  3,  1866  (Stats.  1865-6,  p.  162),  and  March  12,  1870,  Stats.  1869-70, 
pp.  294-295.  Boundary  line  between  Lake  and  Yolo  counties  more  definitely 
estabUshed  by  Act  April  1,  1872,  SUts.  1871-2,  p.  903. 

A.9plled,    cite^     eonstrvcd,    referred     to»  Lake  aMd  Tolo,  see  act  April  1,  1872  (Stats. 

«tc.,  in:  Waters  vs.  Pool.  130  Cal.  186.  189,  1871-2  p.  908). 

42     Pac    Rep.    885     (cited);     Johnston    vs.  As   to   aorthem    bonndarjr   line   of   Napa 

County    of    Sacramento,    187    CaL    204.    206»  CoantT'  adjolnlair  Lake  aad  Yolo   eountlee, 

€9  Pac.  Rep.  962  (cited).  see    act    March    8.    1872    (Stats.    1871-2    p. 

.Am  to  bomidar^  llao  ketweea  eooatlea  of  806). 

§  3930.  AMADOB.  Beginning  at  the  southwest  corner,  in  the  Mokelumne 
RiTer,  on  the  eastern  boundary  of  San  Joaquin,  as  established  in  section  three 
thousand  nine  hundred  and  thirty-two;  thence  up  said  river  to  its  junction 
with  the  north  fork  of  the  same ;  thence  up  the  said  north  fork  to  the  line  of 
Alpine,  being  at  a  point  south  of  the  common  comer  of  Amador,  Alpine,  and 
SI  Dorado,  which  is  in  the  center  of  the  Amador  and  Nevada  Boad,  in  front 
of  Z.  Kirkwood's  house,  as  established  in  section  three  thousand  nine  hundred 
and  thirty-one;  thence  north  by  the  line  of  Alpine  to  said  common  comer; 
thence  westerly  along  said  road  to  a  point  east  of  the  source  of  the  south  fork 
of  the  south  fork  of  the  Cosumnes  Biver ;  thence  west  to  said  source ;  thence 
down  the  south  fork  of  the  south  fork  and  the  south  fork  and  the  main 
Cosumnes  Biver  to  the  eastern  line  of  Sacramento,  as  established  in  section 
three  thousand  nine  hundred  and  twenty-eight;  thence  by  eastern  lines  of 
Sacramento  and  San  Joaquin  to  the  place  of  beginning. 

County  seat — Jackson. 

History:     Enacted  Biareh  12,  1872,  founded  upon  Act  May  11,   1854 

(Stats.  1854.  p.  45),  as  amended  April  16,  1855  (Stats.  1855,  p.  113),  April 

•      23,  1855   (Stats.  1855,  pp.  134-135),  April  25,  1857  (Stats.  1857,  p.  251), 

April  8,  1868  (Stats.  1863,  p.  231),  and  April  16,  1864,  Stats.  1863-4^  p.  178. 

§  3931.  ALPINE.  Beginning  at  north  comer,  at  a  point  where  the  state 
line  crosses  the  east  summit  of  the  Sierra  Nevada  Mountains,  being  the  most 
easterly  comer  of  El  Dorado;  thence  southwesterly  along  said  summit  to  a 
point  two  miles  west  of  James  Green's  house,  in  Hope  VaUey,  called  Thomp- 
son's Peak;  thence  southwesterly  in  a  direct  line  to  a  point  on  the  Amador  and 
Nevada  turnpike  road,  in  front  of  Z.  Kirkwood's  house,  being  common  comer 
of  Amador,  Alpine,  and  El  Dorado ;  thence  south,  across  the  north  fork  of  the 
Mokelumne  Biver  to  the  road  leading  from  West  Point,  in  Calaveras,  to  Big 
Tree  Boad,  near  the  Big  Meadows;  thence  easterly,  along  said  West  Point 
Boad  to  the  Big  Tree  Boad;  thence  easterly  in  a  direct  line  to  where  the 
Sonora  trail  strikes  the  middle  fork  of  the  Stanislaus  Biver;  thence  easterly 
along  said  trail  to  the  summit  of  the  Sierra  Nevada  Mountains ;  thence  north- 
erly along  said  summit  to  the  dividing  ridge  between  West  Walker  and  Carson 
rivers;  thence  northeasterly  along  said  dividing  ridge  to  the  state  line,  form- 
ing easterly  comer  of  Alpine  and  northerly  corner  of  Mono ;  thence  northwest 
along  said  state  line  to  the  place  of  beginning. 
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County  seat — Silver  Mountain  [Markleeville]. 

History:     Enacted  March  12,  1872,  founded  upon  Act  March  16,  1864 
.    (Stats.  1863-4,  p.  178),  as  amended  March  2,  1866  (Stats.  1865-6,  p.  144), 
and  January  22, 1870,  Stats.  1869-70,  p.  20. 

§3932.  SAN  JOAQXTIN.  Beginning  at  the  junction  of  the  San  Joaquin 
and  Mokelumne  rivers,  on  the  line  of  Sacramento  County ;  thence  up  the  latter 
to  the  mouth  of  Dry  Creek;  thence  up  Dry  Creek  to  the  southeast  comer  of 
Sacramento,  as  established  in  section  three  thousand  nine  hundred  and  twenty- 
eight;  thence  southeasterly,  to  a  point  on  Mokelumne  River,  being  the  point  of 
beginning  of  survey  of  Boucher  and  Wallace  of  line  between  San  Joaquin  and 
Calaveras  counties,  May,  eighteen  hundred  and  sixty-four;  thence  south- 
easterly, on  the  line  of  said  survey,  to  the  extreme  northern  corner  of  Stanis- 
laus County,  on  north  side  of  and  near  to  Calaveras  River,  at  a  point  on 
western  line  of  range  ten  east,  Mount  Diablo  meridian,  as  established  by  survey 
of  George  E.  Drew,  approved  May,  eighteen  hundred  and  sixty,  shown  on  map 
of  said  survey;  thence  south,  on  said  range  line,  to  Stanislaus  River;  thence 
down  said  river  to  its  confluence  with  the  San  Joaquin ;  thence  southwest,  to 
the  summit  of  the  Coast  Range,  as  shown  on  survey  and  map  of  Wallace  and 
Stakes,  May,  eighteen  hundred  and  sixty-eight,  and  forming  the  common  comer 
of  San  Joaquin,  Stanislaus,  Santa  Clara,  and  Alrmeda,  as  shown  also  on  map  of 
Boardman  and  Stakes,  July,  eighteen  hundred  and  sixty-eight;  thence  north- 
westerly, following  the  summit  of  the  said  Coast  Range  to  a  post  near  the 
middle  of  section  thirty-two,  township  four  south,  range  four  east;  thence 
north  to  the  southeast  comer  of  Contra  Costa,  being  a  point  on  the  west 
channel  of  the  San  Joaquin  River,  as  laid  down  on  Gibbe's  map,  at  a  bend 
where  the  said  west  channel,  running  downward,  takes  a  general  course  north, 
which  point  is  shown  on  map  of  Boardman  and  Stakes,  July,  eighteen  hundred 
and  sixty-eight ;  thence  down  the  said  west  channel  to  its  confluence  with  the 
nain  river ;  thence  down  said  river  to  the  place  of  beginning. 

County  seat — Stockton. 

History:  Enacted  March  12,  1872,  founded  upon  S  12  Act  April  25,  1851 
(Stats.  1851,  p.  175),  as  amended  Febniary  14,  1852  (Stats.  1852,  p.  178), 
February  28,  1852  (Stats.  1852,  p.  180),  and  February  17,  1860,  Stats.  1860, 
p.  34.  John  Wallace,  civil  engineer,  of  San  Joaquin  county,  furnished  an 
elegant  map  of  that  county,  and  much  valuable  information  in  relation  to  the 
county  boundaries,  which  were  used  by  the  Code  Commission  in  framing  this 
and  other  sections  relating  to  the  counties. 

§  3933.  STANISLAUS.  Beginning  at  common  comer  of  Stanislaus,  Santa 
Clara,  Alameda  and  San  Joaquin,  on  the  summit  of  Mount  Boardman,  of  the 
Mount  Diablo  range,  as  shown  on  survey  and  map  of  Wallace  and  Stakes,  May, 
eighteen  hundred  and  sixty-eight;  thence  southeasterly,  on  the  summit  line 
of  said  range,  being  eastern  line  of  Santa  Clara,  to  the  northwest  corner  of 
Merced,  forming  the  southwest  comer  of  Stanislaus,  as  established  by  survey 
and  map  of  A.  J.  Stakes,  July,  eighteen  hundred  and  sixty-eight ;  thence  north- 
easterly, on  line  as  established  by  said  last-named  survey,  to  the  junction  of 
the  Merced  and  San  Joaquin  rivers;  thence  down  the  San  Joaquin  seven  miles; 
thence  in  a  direct  line  a  little  north  of  east  to  a  monument  established  by 
survey  of  A.  J.  Stakes,  being  on  the  summit  of  the  ridge  between  Merced  and 
Stanislaus,  and  marking  common  comer  of  Tuolumne,  Merced,  Mariposa,  and 
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Stanislaus;  thence  northwesterly,  in  a  direct  line,  and  crossing  the  Stanislaus 
River,  to  monument  established  by  survey  and  map  of  Qeorge  B.  Drew,  May, 
eighteen  hundred  and  sixty,  on  the  north  bank  of  said  last-named  river;  thence 
northwesterly,  on  line  of  said  survey,  to  its  intersection  with  western  line  of 
range  ten  east,  Mount  Diablo  meridian,  which  point  is  marked  by  a  monument 
establishing  the  north  comer  of  Stanislaus  County;  thence  south,  on  said 
range  line,  to  Stanislaus  River;  thence  down  the  latter  to  its  mouth,  in  San 
Joaquin  River;  thence  southwesterly,  on  line  as  surveyed  and  mapped  by 
Wallace  and  Stakes,  May,  eighteen  hundred  and  sixty-eight,  to  the  place  of 
beginning. 

County  seat — ^Modesto. 

History:  Enacted  March  12,  1872,  founded  upon  Act  May  8,  1854 
(Stats.  1854,  p.  40),  as  amended  May  4,  1855  (Stats.  1855,  p.  245),  Feb- 
ruary 17,  1860  (Stats.  1860,  p.  34),  and  April  4,  1870,  Stats.  1869-70,  p.  776. 

§  8934.  BIEBOED.  Beginning  at  northwest  comer,  being  southwest  comer 
of  Stanislaus,  as  shown  on  survey  and  map  of  A.  J.  Stakes,  eighteen  hundred 
and  sixty-eight;  thence  northeasterly,  on  southern  line  of  Stanislaus,  as 
described  in  section  three  thousand  nine  hundred  and  thirty-three,  to  common 
corner  of  Tuolumne,  Mariposa,  Merced,  and  Stanislaus,  as  established  in  said 
section;  thence  southeasterly,  by  direct  line,  being  western  line  of  Mariposa, 
to  Phillips'  Perry,  on  Merced  River;  thence  southeasterly,  on  line  of  Mariposa, 
being  line  shown  on  "Map  of  Mariposa  County,"  to  Newton's  Crossing  on 
Chowchilla  Oeek,  forming  southeast  comer;  thence  down  the  northern  side 
and  on  high-water  mark,  being  on  line  of  Fresno,  to  the  lower  clump  of  cotton- 
wood  timber  at  the  sink  of  said  creek;  thence  south,  forty-five  degrees  west, 
to  the  eastern  line  of  Monterey,  on  summit  of  Coast  Range,  forming  southwest 
corner ;  thence  northwesterly,  by  said  summit  and  line  of  Monterey  and  Santa 
Clara,  to  the  place  of  beginning. 

County  seat — Snelling  [Merced]. 

History:  Enacted  March  12,  1872,  founded  upon  Act  April  19,  1855 
(StHts.  1855,  p.  125),  as  amended  April  19.  1856  (Stats.  1856,  p.  183), 
March  8,  1866  (Stats.  1865-6,  p.  172),  and  February  18,  1868,  Stats.  1867-8, 
p.  56. 

§  3936.  MONO.  Beginning  at  north  corner  on  state  line,  being  east  comer 
of  Alpine,  as  established  in  section  three  thousand  nine  hundred  and  thirty- 
one;  thence  southwesterly,  on  the  easterly  line  of  Alpine,  as  established  in 
section  three  thousand  nine  hundred  and  thirty-one,  to  the  main  summit  of  the 
Sierra  Nevada  Mountains;  thence  southerly,  along  said  summit,  on  .easterly 
line  of  Alpine,  Tuolimine  and  Fresno,  to  a  point  where  the  northern  line  of 
township  six  south.  Mount  Diablo  base,  intersects  said  summit  line,  forming 
southwest  comer;  thence  east,  on  said  township  line,  being  the  northern  line 
of  Inyo,  to  the  eastern  line  of  the  state,  forming  southeast  corner;  thence 
northwest,  on  the  state  line,  to  the  place  of  beginning. 

County  seat — ^Bridgeport. 

History:  Enacted  March  12,  1872,  founded  upon  Act  April  24,  1861 
(Stats.  1861,  p.  235),  as  amended  January  27,  1864  (Stats.  1863-4,  p.  30), 
March  16,  1864  (Stats.  1863-4,  p.  178),  March  2,  1866  (Stats.  1865-6, 
p.  144),  March  22,  1866,  carving  out  coun^  of  Inyo  (Stats.  1865-6,  p.  355), 
January  22,  1870  (Stats.  1869-70,  p.  20),  and  March  28,  1870,  Stats. 
1869-70,  p.  421. 
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§3936.  OALAVEBAS.  Be^nning  at  sonthem  comer,  at  a  point  in  the 
Stanislaus  Biver  where  it  intersects  the  eastern  line  of  Stanislaus  County,  as 
established  in  section  three  thousand  nine  hundred  and  thirty-three,  being  a 
point  one  mile  north  of  Knight's  Perry,  and  being  the  western  comer  of 
Tuolumne  County;  thence  up  said  river  and  north  fork  thereof,  to  the  easterly 
line  of  Alpine,  as  established  in  section  three  thousand  nine  hundred  and 
thirty-one ;  thence  northerly,  on  the  line  of  Alpine,  to  the  southeast  corner  of 
Amador,  as  established  in  sections  three  thousand  nine  hundred  and  thirty 
and  three  thousand  nine  hundred  and  thirty-one ;  thence  southwesterly,  on  the 
southern  line  of  Amador,  down  the  Mokelumne  Biver,  to  the  southwest  comer 
of  Amador,  on  the  eastern  line  of  San  Joaquin  County ;  thence  southerly  and 
southeasterly,  on  line  of  San  Joaquin  and  Stanislaus,  as  established  in  sections 
three  thousand  nine  hundred  and  thirty-two  and  three  thousand  nine  hundred 
and  thirty-three,  to  the  place  of  beginning. 

County  seat — San  Andreas. 

History:  Enacted  March  12,  1872,  founded  upon  { 18  Act  April  25,  1851 
(Stats.  1851,  p.  175),  as  amended  by  fi  3  Act  March  11,  1854  (Stats.  1854, 
p.  46),  April  24,  1861  (Stats.  1861,  p.  235),  and  fi  2  Act  March  16,  1864, 
Stats.  1863-4,  p.  178. 

§3937.  TUOLUMNE.  Beginning  at  the  most  western  comer,  being  the 
southern  comer  of  Calaveras,  as  established  in  section  three  thousand  nine 
hundred  and  thirty-six,  in  Stanislaus  Biver;  thence  southeasterly  to  common 
corner  of  Merced,  Mariposa,  Stanislaus,  and  Tuolumne,  as  established  in  section 
three  thousand  nine  hundred  and  thirty-three ;  thence  easterly  on  northern  line 
of  Mariposa,  following  summit  line  of  the  dividing  ridge  between  Tuolumne 
and  Merced  Rivers  to  Mount  Lyell,  as  marked  on  Warren  Holt's  map,  eighteen 
hundred  and  sixty-nine,  and  the  summit  of  the  Sierra  Nevada  Mountains,  being 
on  the  western  line  of  Mono  and  common  corner  of  Tuolumne,  Mariposa,  and 
Fresno ;  thence  northerly  by  the  line  of  Mono,  being  the  summit  line  of  the 
Sierra  Nevada  Mountains,  to  the  southern  comer  of  Alpine,  as  established  in 
section  three  thousand  nine  hundred  and  thirty-one ;  thence  northwesterly  by 
the  line  of  Alpine  to  the  southeastern  comer  of  Calaveras ;  thence  westerly  on 
the  line  of  Calaveras  and  down  the  Stanislaus  River,  to  the  place  of  beginning. 

County  seat — Sonora. 

History:  Enacted  March  12,  1872,  founded  npon  $14  Act  April  25, 
185]  (Stats.  1851,  p.  175),  as  amended  May  4,  1855  (Stats.  1855,  p.  245), 
April  11,  1859  (Stats.  1859,  p.  213),  {2  Act  March  16,  1864  (Stats.  1863-4, 
p.  178),  March  2,  1866  (Stats.  1865-6,  p.  144),  and  January  22,  1870,  State* 
1869-70,  p.  20. 

§  3938.  MARIPOSA.  Beginning  at  the  initial  point  of  Fresno  County,  being 
where  the  Stockton  Road  to  Millerton  crosses  the  Chowchilla  Creek,  known  as 
Newton's  Crossing;  thence  north,  forty-five  degrees  east,  to  the  southwest 
comer  of  section  eleven,  township  six  south,  range  twenty  east.  Mount  Diablo 
base  and  meridian ;  thence  east,  following  section  lines  to  main  ridge  between 
waters  of  Big  Creek  and  Fresno  River;  thence  easterly,  on  the  main  ridge 
which  divides  the  waters  of  the  Merced  and  San  Joaquin  rivers,  to  the  inter- 
section of  the  same  with  the  summit  line  of  the  Sierra  Nevada  Mountains  and 
western  line  of  Mono,  the  same  point  forming  the  common  comer  of  Tuolumne, 
Fresno,  and  Mariposa,  as  described  in  section  three  thousand  nine  hundred  and 
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thirty-seven;  thence  westerly,  by  the  southern  boundary  of  Tuolumne,  to  the 
southwest  comer  thereof,  being  common  comer  of  Stanislaus,  Merced,  Tuol- 
unuie,  and  Mariposa ;  thence  southeasterly,  on  western  line  of  Merced,  as  estab- 
lished in  section  three  thousand  nine  hundred  and  thirty-f our,  to  the  place  of 
beginning. 

County  seat — ^Mariposa. 

Hfstory:  Enacted  March  12,  1872,  founded  upon  fi  15  Act  April  25, 
1851  (StatB.  1851,  p.  175),  as  amended  April  20,  1852  (Stats.  1852,  p.  240), 
AprU  19,  1855  (Stats.  1855,  pp.  125-126),  April  19,  1856,  creating  coun^ 
of  Fresno  (Stats.  1856,  p.  183),  April  24,  1861  (Stats.  1861,  p.  235), 
January  22,  1870  (Stats.  1869-70,  p.  20),  and  March  29,  1870,  Stats.  1869-70, 
p.  449.  Boundary  line  between  Mariposa  and  Fresno  counties  more  definitely 
established  by  Act  April  1,  1872  (Stats.  1871-2,  p.  890),  and  amended 
Febmary  11,  1874,  Stats.  1873-4,  p.  100. 


1.  Applied,  cited,  construed,  referred  to. 

2,  ProTisions  of  this  section  are  controlled  by 

act  of  April  1,  1872. 

1.  AppUedy  cited,  construed,  referred  to, 

etc.  In:  County  of  Mariposa  vs.  County  of 
Madera,  142  CaL  60,  62,  64,  65,  76  Pac.  Rep. 
672   (construed). 

2.  Provlalons  of  thiu  ■ectlon  are  con- 
trolled bT  act  of  April  1,  1879,  amended  by 
act  of  February  11,  1874,  deflningr  boundary 
line  between  Mariposa  and  Fresno  counties 


adopted  by  act  March  11,  1893,  which 
created  Madera  County  out  of  northern 
portion  of  Fresno  County  and  which  are 
determinative  of  boundary  line  between 
Mariposa  County  and  Madera  County. — 
County  of  Mariposa  vs.  County  of  Madera, 
142  Cal.  60,  66,  76  Pac.  Rep.  672. 

As  to  boundary  line  between  Marlpoea 
and  Fresno  countlee,  see  act  April  1,  1872 
(Stats.  1871-2  p.  891),  amended  February 
11,  1874   (Stata.  1878-4  p.  100). 


§  3939.  FBESNO.  Beginning  at  sontheast  corner  of  Merced  and  sonthwest 
comer  of  Mariposa,  being  a  point  where  the  Stockton  Boad  to  Millerton 
crosses  the  Chowchilla  Creek,  known  as  Newton's  Crossing;  thence  westerly 
down  said  stream,  on  the  north  side,  on  line  of  high-water  mark,  being  on 
southeastern  line  of  Merced,  to  the  lower  clump  of  cottonwood  timber  at  the 
sink  of  said  creek ;  thence  sonth,  forty-five  degrees  west,  and  on  line  of  Merced, 
to  the  eastern  bonndary-line  of  Monterey,  as  described  in  section  three  thou- 
sand nine  hundred  and  forty-eight,  being  on  summit  of  Coast  Range ;  thence, 
following  said  boundary  line  on  said  summit,  in  a  southeasterly  direction,  to  a 
point  in  the  same,  which  point  is  south  forty-five  degrees  west  from  the  point 
on  King's  River  where  northern  line  of  township  sixteen  south  crosses  the 
same;  thence  north,  forty-five  degrees  east,  to  said  point  on  King's  River; 
thence  east,  along  northern  line  of  township  sixteen  south,  to  the  dividing 
ridge  between  the  waters  of  King's  River  and  Kaweah  River;  thence  easterly, 
on  the  said  dividing  ridge,  to  the  summit  of  the  Sierra  Nevada,  being  the  west- 
em  line  of  Inyo ;  thence  northwesterly,  on  the  summit  line  and  lines  of  Inyo 
and  Mono,  to  Mount  Lyell,  the  common  comer  of  Tuolumne,  Mariposa,  and 
Fresno ;  thence  westerly  and  southwesterly,  on  the  southeasterly  line  of  Mari- 
posa, as  established  in  section  three  thousand  nine  hundred  and  thirty-eight, 
to  the  place  of  beginning. 

County  seat — Millerton  [Fresno], 

History:  Enacted  March  12,  1872,  founded  upon  Act  AprU  19,  1856 
(Stats.  1856,  p.  183),  as  amended  April  24,  1861  (Stats.  1861,  p.  235), 
March  2,  1866  (Stats.  1865-6,  p.  144),  March  22,  1866  (Stats.  1865-6,  p.  355), 
January  22,  1870  (Stats.  1869-70,  p.  20),  March  28,  1870  (SUts.  1869-70, 

g.  421),  March  29,  1870,  Stats.  1869-70,  p.  449,  and  Act  March  30,  1874, 
tats.  1878-4,  p.  913  (removing  county  seat  to  town  of  Fresno).  For  acts 
definitely  establishing  lines  between  Fresno  and  Mariposa  eonnties,  see 
history,  S  3938  ante. 


(1056) 


GOUNTIBS— TUIiAJlBy  KBRN^  INYO. 


lPt.IT. 


1.  Applied,  cited,  construed,  referred  to. 

2.  ProviBionB   of   section— Controlled   by  act 

April  1,  1872. 

1.  APPLIBDy  OITBD,  CONBTRinEDD,  RB« 
FBRRED  TO»  etc..  In:  County  of  Mariposa 
▼8.  County  of  Madera,  142  Cal.  50,  62,  64, 
65,   75   Fac.   Rep.   572    (construed). 

X  PROVISIONS  OF  SBCTIOlf  — CoB« 
trolled  by  net  April  1,  1872,  amended  by 
act  of  February  11,  1874,  deflningr  boundary 
line  between  Mariposa  and  Fresno  counties. 


adopted  by  act  March  11,  1S9S,  which 
created  Madera  County  out  of  northern  por- 
tion of  Ft-esno  County  and  which  are  de- 
terminative of  boundary  line  between  Mari- 
posa County  and  Madera  County. — County 
of  Mariposa  vs.  County  of  Bdadera,  142  CaL 
60,  65,  76  Fac.  Rep.  672. 

Am  to  bovBdary  llae  bet^rcen  Marlpooa 
and  Fremo  eouitloo,  see  act  April  1,  187t 
(Stats.  1871-2  p.  891),  amended  February 
11.  1874   (Stats.  187S-4  p.  100). 


§3940.  TULA&E.  Begixming  at  sontliwest  corner,  being  common  comer 
of  Monterey,  San  Luis  Obispo,  Kern,  and  Tulare,  and  being  the  point  where 
the  line  of  the  sixth  standard  south  crosses  the  summit  line  of  the  Mount  Diablo 
range  of  mountains ;  thence  east,  on  said  standard,  to  the  point  of  intersection 
with  summit  line  of  the  Sierra  Nevada  Mountains,  forming  the  southeast  comer 
of  Tulare  and  the  southwest  comer  of  Inyo;  thence  northwesterly,  on  said 
summit,  being  on  the  western  line  of  Inyo,  to  the  east  comer  of  Fresno,  as 
established  in  section  three  thousand  nine  hundred  and  thirty-nine ;  thence  on 
the  southern  line  of  Fresno  to  the  eastern  line  of  Monterey;  thence  southerly, 
on  the  line  of  Monterey,  as  established  in  section  three  thousand  nine  hundred 
and  forty-eight,  to  the  place  of  beginning. 

County  seat — ^Visalia. 

History:  Enacted  Mareh  12,  1872,  founded  upon  Aet  April  20,  1852 
(Stats.  1852,  p.  240),  ds  amended  April  19,  1856  (Stats.  1856,  p.  183), 
April  4,  1864  (Stats.  1863-4,  p.  528),  Mareh  22,  1866  (Stats.  1865-6, 
p.  355),  and  April  2,  1866,  Stats.  1865-6,  p.  796. 


As   to   cowity    line    bet 

(Stats.    1876-e   p.    897). 


eoiuittea    of   Frcoao  aad  Tnlaroy  see  act  SCarch  88,  1878 


§  3941.  KERN.  Beginning  at  northwest  comer,  being  common  comer  of 
San  Luis  Obispo,  Monterey,  Tulare,  and  Rem,  as  established  in  section  three 
thousand  nine  hundred  and  forty ;  thence  east,  on  sixth  standard  south.  Mount 
Diablo  base,  to  the  northwest  comer  of  San  Bernardino,  as  established  in  sec- 
tion three  thousand  nine  hundred  and  forty-three ;  thence  south,  on  the  west- 
erly line  of  San  Bernardino,  to  southern  line  of  township  nine  north,  San 
Bernardino  base,  forming  southeast  comer;  thence  west  along  said  line  and 
extension  thereof  to  the  summit  of  the  Coast  Range,  being  on  the  line  of  Santa 
Barbara,  forming  southwest  comer ;  thence  northwesterly,  on  said  summit  line, 
being  eastern  line  of  Santa  Barbara  and  San  Luis  Obispo,  to  the  place  of 
beginning. 

County  seat — ^Havilah  [Bakersfield]. 

History:  Enacted  March  12,  3872.  founded  upon  Aet  Aprfl  2,  1866, 
Stats.  1865-6,  p.  796.  County  seat' cnan^ed  to  Bakersfield  by  vote  of  the 
people,  as  appears  from  order  of  supervisors  January  26,  1874,  in  eounty 
records,  and  in  office  of  the  secretary  of  state. 

As  to  bovndakT  Mae  botwcea  eoiuitlea  of  Sam  Lola  Oblsyo  amd  Ken,  •••  aet  ICareh 
14,  1886    (Stats.   1885  p.  189). 

§  3942.  INYO.  Beginning  at  the  southeast  comer  of  Tulare,  as  established 
in  section  three  thousand  nine  hundred  and  forty,  being  the  point  of  intersec- 
tion of  sixth  standard  south.  Mount  Diablo  base,  with  summit  line  of  Sierra 
Nevada  Mountains;  thence  east,  by  said  standard  and  extension  thereof,  to 
the  eastem  line  of  the  state  forming  southeast  comer;  thence  northwesterly, 


Tit.  If  eh.  I.]  COUNTIBS— SAN  BBRNARDIlf  O,  SAN  DIBOO.         (1007)     SS  SMS,  8M4 

on  state  line,  to  the  southeast  comer  of  Mono,  as  established  in  section  three, 
thousand  nine  hundred  and  thirty-five;  thence  west  on  the  southern  line  of 
^lono  to  the  summit  of  the  Sierra  Nevada  Mountains,  being  on  the  eastern  line 
of  Fresno,  and  forming  the  southwest  comer  of  Mono  and  northwest  comer 
of  Inyo ;  thence  southeasterly  on  said  summit  line  to  the  place  of  beginning. 
County  seat — Independence. 

History:  Enacted  March  12,  1872,  founded  upon  Act  March  22,  1866 
(8tat8.  1865-6,  p.  355),  as  amended  January  22,  1870  (Stats.  1869-70, 
p.  20),  and  March  28,  1870,  SUts.  1869-70,  p.  420. 

§  3043.  SAN  BEBNASDINO.  Beginning  at  the  southwest  comer,  a  little 
northwesterly  of  Lagnna  Temecula,  at  a  point  on  the  northern  line  of  Sau 
Diego,  as  established  in  section  three  thousand  nine  hundred  and  forty-four, 
where  a  south  line  drawn  from  the  highest  peak  of  the  Sierra  de  Santiago 
intersects  the  said  boundary  line;  thence  northwesterly  on  the  summit  of  said 
Sierra  to  the  Santa  Anna  River,  between  the  ranch  of  Sierra  and  the  residence 
of  Bernardo  Yerba;  thence  across  the  Santa  Anna  River  along  the  summit  of 
the  range  of  hills  that  lie  between  the  Cayotes  and  Chino  (leaving  the  ranchos 
Outiveras  and  Ybana  to  the  west  of  this  line)  to  the  southwest  comer  of  the 
ranch  San  Jose;  thence  northerly  along  the  eastern  boundaries  of  said  ranch 
and  of  San  Antonio  and  the  western  and  northern  boundaries  of  Cucaimonga 
ranch  to  the  ravine  of  Cucaimonga;  thence  northerly  up  said  ravine  to  its 
source  in  the  Coast  Range;  thence  north,  on  the  easterly  line  of  Los  Angeles 
and  Rem,  to  the  sixth  standard  south,  Mount  Diablo  base,  being  the  northeast 
comer  of  Eern  and  northwest  comer  of  San  Bernardino ;  thence  east  by  said 
standard  line  and  extension  thereof  to  the  state  line;  thence  southeasterly  on 
said  state  line  to  the  Colorado  River ;  thence  down  said  river  to  the  northern 
boundary  line  of  San  Diego  County;  thence  westerly  along  the  northern  bound* 
ary  line  of  9an  Diego  County,  as  established  in  section  three  thousand  nine 
hundred  and  forty-four,  to  the  place  of  beginning. 

County  seat — San  Bernardino. 

Hfstory:  Enacted  Ufarch  12,  1872,  founded  upon  Act  April  26,  1863 
(Stats.  1853,  p.  119),  as  amended  April  2,  1857  (Stats.  1857,  p.  165), 
March  22,  1866  (Stats.  1865-6,  p.  355),  AprU  2,  1866  (Stats.  1865-6,  p.  796), 
and  March  30,  1868,  Stats.  1867-8,  p.  604.  As  to  method  of  fixing  boundaiT* 
lines,  see  history,  to  following  section. 

ApwUedf  dtedt  constmcd,  referred  to,  etc.,  in:  San  Bernardino  Co.  vs.  Reichert,  87  CaV 
187.  288,  26  Pao.  Rep.  692  (cited). 

§3944.  SAN  DIEOO.  Beginning  at  south  corner  of  Los  Angeles  in  the 
Pacific  Ocean,  opposite  San  Mateo  Point;  thence  northerly  along  the  western 
line  of  Rancho  Santa  Margarita  to  the  southern  line  of  Mission  Viejo  or  La 
Paz;  thence  along  the  southern  and  eastern  line  of  La  Paz  to  a  point  two 
miles  north  of  the  south  boundary  line  of  township  seven  south,  range  six  west, 
San  Bernardino  base  and  meridian;  thence  northeasterly,  to  the  southwest 
comer  of  San  Jacinto  Nuevo,  in  township  four  south,  range  four  west;  thence 
north  along  west  boundary  of  said  rancho  to  line  between  townships  three  and 
four  south;  thence  east  to  line  between  ranges  two  and  three  west;  thence 
north  on  range  line  to  a  point  where  a  line  parallel  with  the  southern  boundary 
between  the  United  States  and  Mexico  wHl  just  clear  the  Rancho  San  Jacinto 
Tie  jo;  thence  northeasterly  along  such  parallel  line  to  the  Colorado  River; 
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thence  down  that  river  to  its  junction  with  the  boundary  line  between  the 
United  States  and  Mexico;  thence  westerly,  following  that  boundary  line  into 
the  Pacific  Ocean;  thence  northerly  to  place  of  beginning. 
County  seat — San  Diego. 

History:  Enacted  March  12,  1872,  founded  upon  fi  2  Act  April  25,  1851, 
Stats.  1851,  p.  172.  The  boundaries  as  fixed  in  tiie  two  preceding  sections 
were  made  by  the  legislature  after  eonsulting  a  letter  received  by  the  Code 
Commissioners  from  James  Pascol,  county  surveyor  of  San  Diego  county, 
on  the  subject  of  boundaries  of  San  Diego  and  adjoining  counties. 

Applied,  dtcdy  constrved,  referred  tOf  eto..  In:  San  Bernardino  Co.  vs.  Relchert,  ST  CaL 
287,  288,  26  Pac.  Rep.  692  (cited). 

§  3945.  LOS  ANGELES.  Beginning  at  southeast  comer  of  Santa  Barbars, 
in  the  Pacific  Ocean,  at  a  point  on  extension  line  of  the  northern  boundary  of 
the  rancho  called  Malaga,  western  comer;  thence  northeasterly,  so  as  to  include 
said  rancho,  to  the  northwest  comer  of  the  rancho  called  Triumf o,  running  on 
northerly  line  of  the  same  to  the  northeast  comer  thereof;  thence  to  the  summit 
of  the  ridge  of  hills  called  Santa  Susanna ;  thence  in  a  direct  line  northwesterly, 
to  the  southwest  comer  of  Kern,  as  established  in  section  three  thousand  nine 
hundred  and  forty-one,  forming  the  northwest  comer  of  Los  Angeles;  thence 
east,  on  southern  line  of  Kern,  to  the  western  line  of  San  Bernardino,  as  estab- 
lished in  section  three  thousand  nine  hundred  and  forty-three;  thence  south- 
erly, on  western  line  of  San  Bernardino  to  its  point  of  intersection  with 
northern  line  of  San  Diego,  as  established  in  said  section;  thence  southwesterly, 
on  San  Diego  line,  as  established  in  section  three  thousand  nine  hundred  and 
forty-four,  to  northwest  comer  of  San  Diego,  in  Pacific  Ocean ;  thence  north- 
westerly, along  ocean  shore  to  place  of  beginning;  including  the  islands  of 
Santa  Catalina,  San  Clement  [e],  and  the  islands  ofE  the  coast  included  in  Los 
Angeles  County. 

County  seat — ^Los  Angeles. 

History:  Enacted  March  12,  1872,  founded  npon  fi  3  Act  April  25,  1851 
(Stats.  1851,  p.  172),  as  amended  April  26,  1853  (Stats.  1853,  p.  119), 
March  26,  1856  (Stats.  1856,  pp.  53-54),  April  2,  1857  (Stats.  1857,  p.  165), 
and  March  30,  1868,  Stats.  1867-8,  p.  604.    See  also  history,  fi  8944  ante. 

§  3946.  SANTA  BARBABA.  Beginning  at  the  western  comer  of  Los 
Angeles,  as  established  in  section  three  thousand  nine  hundred  and  forty-five; 
thence  northerly,  on  westerly  line  of  Los  Angeles,  as  described  in  said  section, 
to  the  northwest  corner  thereof,  on  the  summit  of  the  Coast  Range,  being  also 
the  southwest  comer  of  Eern,  as  established  in  section  three  thousand  nine 
hundred  and  forty-one;  thence  northwesterly,  on  the  summit  line,  being  also 
on  western  boundary  of  Kern,  to  a  point  of  intersection  with  the  southern  line 
of  township  ten  north,  San  Bernardino  base;  thence  west,  on  said  township 
line,  to  the  Santa  Maria  Eiver;  thence  down  said  river,  and  down  the  creek 
which  divides  that  part  of  Guadalupe  Rancho  known  as  La  Larga  from  that 
known  as  Oso  Flacco,  to  a  point  in  the  Pacific  Ocean  opposite  the  mouth  of  said 
creek,  forming  northwest  comer;  thence  southeasterly,  by  the  ocean  shore,  to 
the  place  of  beginning;  including  the  islands  of  Santa  Barbara,  San  Nicolas,, 
San  Miguel,  Santa  Rosa,  and  Santa  Cruz. 

County  seat — Santa  Barbara. 

History:  Enacted  March  12,  1872,  founded  upon  §  4  Act  Aprfl  25,  1851 
(Stats.  1851,  p.  173),  as  amended  April  24,  1852  (Stats.  1852,  p.  218), 
May  13,  1854  (Stats.  1854,  p.  148),  and  April  2,  1866,  Stats.  1865-6,  p.  796. 


Tit.  I«  ch.  I.]  tAJI  LUIS  OBISPO,  MOlVTBaEUBT,  SANTA  CRUZ.       (lOSS)     fi§  SIM7-8MS 

Am  to  creatloM  of  Vemtmxm  Comntj  out  of      Stats.   1872   p.   484,  amended   1878-4   i>.   86S; 
itcnt  part  of  Santa  Barbara  eoiuitTy  see       HBNNING'S   GBNBRAL  LAWS  p.   1469. 


§  3947.  SAN  LUIS  OBISPO.  Begmning  in  Pacific  Ocean,  at  northwestern 
eomer  of  Santa  Barbara,  as  established  in  section  three  thousand  nine  hundred 
and  forty-six;  thence  easterly,  on  the  northern  line  of  Santa  Barbara,  up  the 
Santa  Maria  River,  to  intersection  of  southern  line  of  township  ten  north,  San 
Bernardino  base ;  thence  east  on  said  line  to  point  on  summit  of  Coast  Range, 
forming  the  southeast  comer,  also  northeast  corner  of  Santa  Barbara;  thence 
northwesterly  on  summit  line,  being  western  line  of  Kern,  to  its  intersection 
with  sixth  standard  south,  Mount  Diablo  base,  being  the  common  corner  of 
Tulare,  Eern,  Monterey,  and  San  Luis  Obispo;  thence  west  on  said  standard 
line  and  extension  thereof  to  the  Pacific  Ocean;  thence  southerly  along  the 
shore  to  the  place  of  beginning. 

County  seat — San  Luis  Obispo. 

History:  Enacted  March  12,  1872,  founded  upon  §  5  Act  April  25,  1851 
(Stats.  1851,  p.  273),  as  amended  May  13,  1854  (Stats.  1854,  p.  348), 
May  13,  1861  (Stats.  1861,  p.  849),  AprU  20,  1868  (Stats.  1863,  p.  358), 
and  AprU  2,  1866,  Stats.  1865-6,  p.  796. 

Am  to  boundaiT  Una  ketweea  coimtlea  of  San  Lala  Oblapo  and  Ken«  see  act  M^rcb 
14,  1885   (Stats.  1885  p.  189). 

§  3948.  MONTEBET.  Beginning  in  Pacific  Ocean,  at  southwest  comer  of 
Santa  Cruz,  as  established  in  section  three  thousand  nine  hundred  and  forty- 
nine;  thence  west  to  the  mouth  of  Pajaro  River,  on  the  bay  of  Monterey; 
thence  up  said  stream  to  its  source,  the  small  lake  San  Felipe;  thence  along 
the  northern  and  western  banks  of  said  lake  to  the  creek  San  Felipe ;  thence 
east  to  the  summit  line  of  the  Coast  Bange,  forming  northeastern  comer; 
thence  southeasterly  along  the  summit  of  the  Coast  Range  to  the  sixth  stan- 
dard south,  Mount  Diablo  base,  being  the  common  comer  of  San  Luis  Obispo, 
Kern,  Tulare,  and  Monterey;  thence  following  the  northern  boundary  of  San 
Luis  Obispo  County,  on  said  standard  line  and  extension  thereof,  to  the  Pacific 
Ocean ;  thence  along  the  shore  northerly  to  the  place  of  beginning. 

County  seat — ^Monterey  [Salinas]. 

Hfatory:  Enacted  March  12,  1872,  founded  upon  S  6  Act  April  25,  1851 
(Stats.  1851,  p.  173),  as  amended  April  19,  1855  (Stats.  1855,  p.  125), 
April  19,  1856  (Stats.  1856,  p.  183),  May  13,  1861  (Stats.  1861,  p.  349), 
April  20, 1863  (Stats.  1863,  p.  358),  March  26, 1870  (Stats.  1869-70,  p.  411), 
and  February  12,  1874,  Stats.  1873-4,  p.  95  (carving  out  San  Benito  countj)« 

§8949.  SANTA  ORITZ.  Beginning  at  the  south  comer  of  San  Mateo 
County,  at  a  point  in  the  Pacific  Ocean  south  forty-five  degrees  west, 
three  miles  from  the  intersection  of  the  east  line  of  Rancho  Punta  del  Ano 
Nueva  with  said  ocean,  forming  western  comer;  thence  north,  forty-five 
degrees  east,  to  said  point  of  intersection;  thence  northerly,  following  the 
eastern  line  of  said  rancho,  to  its  intersection  with  the  south  line  of  township 
eight  south,  range  four  west.  Mount  Diablo  base  and  meridian ;  thence  east  to 
the  southeast  comer  of  said  township;  thence  north  to  the  northeast  corner 
of  section  twenty-five  of  said  township ;  thence  east  to  the  northeast  comer  of 
section  twenty-six,  township  eight  south,  range  three  west;  thence  north  to 
the  summit  of  Santa  Cruz  Mountains,  being  western  line  of  Santa  Clara 
County;  tbence  southeasterly  along  the  summit  of  said  mountains,  on  the 
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western  line  of  Santa  Gara,  to  the  Pajaro  Biver,  forming  southeast  comer,  on 
northern  line  of  Monterey;  thence  westerly  along  said  riyer,  on  northern  line 
of  Monterey,  to  the  bay  of  Monterey,  and  three  miles  westerly  into  the  ocean, 
forming  southwest  corner;  thence  northwesterly  along  the  shore  to  the  point 
of  beginning. 
County  seat — Santa  Cruz. 

Hfstory:     Enacted  Mareh  12,  1872,  founded  upon  S  7  Act  April  25,  1851 
(Stats.  1851,  p.  173),  as  amended  March  16,  1868,  Stats.  1867-8,  p.  174. 

§3960.  SAN  FBAN0I800.  Beginning  at  the  southwest  comer,  being 
northwest  comer  of  San  Mateo,  in  Pacific  Ocean,  on  the  extension  of  northern 
line  of  township  three  south,  of  Mount  Diablo  base;  thence  northerly  along 
the  Pacific  Coast,  to  its  point  of  intersection  with  westerly  extension  of  low- 
water  line  on  northern  side  of  the  entrance  to  San  Francisco  Bay,  being  south- 
v^est  comer  of  Marin  and  northwest  comer  of  San  fVancisco ;  thence  easterly, 
through  Point  Bonita  and  Point  Caballo,  to  the  most  southeastern  point  of 
Angel  Island,  all  on  the  line  of  Marin,  as  established  in  section  three  thousand 
nine  hundred  and  fifty-seven;  thence  northerly,  along  the  easterly  line  of 
Marin,  to  the  northwest  point  of  Golden  Bock  (also  known  as  Red  Bock), 
being  a  common  comer  of  Marin,  Contra  Costa,  and  San  Francisco;  thence 
due  southeast  four  and  a  half  miles,  more  or  less,  to  a  point  distant  three 
statute  miles  from  the  natural  high-water  mark  on  the  eastern  shore  of  San 
Francisco  Bay,  being  a  common  comer  of  Contra  Costa,  Alameda,  and  San 
Francisco ;  thence  southeasterly,  in  a  direct  line,  to  a  point  three  miles  from 
said  eastern  shore,  and  on  the  line  first  named  (considered  as  extending  across 
said  bay) ;  and  thence  west  along  said  first-named  line  to  the  place  of  begin- 
ning. The  islands  known  as  the  Farralones  shall  be  attached  to  and  be  a  part 
of  said  city  and  county. 

History:  Enacted  March  12,  1872.  founded  upon  S8  Act  April  25,  1851 
(Stats.  1851,  p.  174).  The  identitj  of  Golden  Bock  and  Bed  Rock 
does  not  admit  of  a  doubt.  No  other  rock  or  island  in  San  Francisco  Bay 
will  answer  to  the  calls  of  the  statutes.  It  la  directly  referred  to  in  the 
boundaries  of  Marin  County  as  established  by  Act  March  26,  1868  (Stats. 
1867-8,  p.  347),  and  indirectly  confirmed  by  the  wording  of  §10  Act  April 
25,  1851,  establishing  Contra  Costa  County  (Stats.  1851,  p.  174),  namely: 
"to  Golden  Bock;  thence  up  the  middle  of  the  bay  to  San  Pablo  to  the 
straits  of  Carquinez,"  etc.  The  party  who  drew  the  original  draft  of  the 
bill  in  1851  was  Commodore  Selin  Woodworth,  of  San  Francisco.  See 
history,  8  3953  post 

Applied,  dtcdy  coBstracd,  referred,  tOy  mte^  in:  Elahn  ▼•.  Sutro.  114  CaL  Sll.  StS.  H 
Pac  Rep.  87p  SS  U  B.  A.  620  (cited). 

§  3951.  SAN  MATEO.  Beginning  at  the  southwegt  comer,  being  the  west 
comer  of  Santa  Cmz  County  as  established  in  section  thirty-nine  hnndred  and 
forty-nine ;  thence  on  the  northwestern  line  of  Santa  Cruz  County  as  estab- 
lished in  said  section,  to  the  southwestern  line  of  Santa  Clara  County,  being 
the  summit  line  of  the  Santa  Cruz  Mountains;  thence  northwesterly  by  said 
summit  line  to  the  source  of  San  Francisquito  Creek ;  thence  down  the  sonth 
branch  thereof,  and  down  said  creek  to  its  mouth;  thence  to  a  point  in  the 
middle  of  San  Francisco  Bay,  opposite  said  mouth,  forming  a  common  corner 
of  San  Mateo,  Santa  Clara,  and  Alameda  counties ;  thence  in  a  direct  line  to 
a  point  in  the  center  of  ship  channel  in  the  bay  of  San  Francisco  west  of  and 
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opposite  to  Dumbarton  Point;  thence  in  a  direct  line  to  the  southeast  corner 
of  San  Francisco  City  and  County;  thence  westerly  on  the  boundary  line 
between  the  counties  of  San  Mateo  and  San  Francisco  (said  line  being  the 
north  boundary  of  San  Mateo  County,  between  San  Mateo  County  and  San 
Francisco  County  and  the  south  boundary  of  San  Francisco  County  between 
the  counties  of  San  Mateo  and  San  Francisco)  as  the  same  was  surveyed, 
established  and  marked  by  Charles  S.  Tilton,  city  and  county  surveyor  of  the 
city  and  county  of  San  Francisco,  "William  B.  Gilbert,  county  surveyor  of  the 
county  of  San  Mateo,  and  D.  Bromfield,  assistant  civil  engineer,  of  the  county 
of  San  Mateo,  between  August  twenty-eighth  and  December  twenty-eighth, 
eighteen  hundred  and  ninety-eight,  and  being  the  north  boundary  line  of  the 
county  of  San  Mateo,  and  the  south  boundary  line  of  the  county  of  San  Fran- 
cisco, and  marked  by  granite  monuments  eight  inch  by  eight  inch  square  set 
three  feet  in  the  ground  in  a  bed  of  concrete  three  feet  square  and  three  feet 
in  the  ground,  on  section  and  quarter-section  corners,  on  township  line  between 
townships  two  and  three  south,  ranges  five  and  six  west,  M.  D.  M.,  and  the 
line  being  marked  on  each  monument  by  a  copper  nail  in  a  plug  of  lead  which 
has  been  countersunk  into  the  top  of  the  monument,  and  on  the  dressed  faces 
the  letters  ^'S.  F."  being  cut  into  the  stone  on  the  San  Francisco  side  of  the 
line,  and  the  letters  ''S  .M.''  being  cut  into  the  stone  in  the  San  Mateo  side  of 
the  line,  and  the  bearing  of  the  said  line  being  determined  by  stellar  observa- 
tion as  north  eighty-nine  degrees  forty-nine  and  one  half  minutes  east,  to  the 
southwest  comer  of  the  said  boundary  line  of  San  Francisco  City  and  County 
in  the  Pacific  Ocean,  and  thence  southerly  along  the  ocean  shore  to  the  point 
of  beginning.  The  eastern  boundary  of  San  Mateo  County  shall  be  the  western 
boundary  of  Alameda  County,  in  so  far  as  the  same  borders  on  San  Mateo 
County. 

[County  seat — ^Redwood  City.] 

History:  Enacted  March  12,  1872,  founded  npon  §9  of  aehednle  to 
§99  Act  April  19,  1856  (Stats.  1856,  p.  176),  as  amended  April  18,  1857 
(Stats.  1857,  p.  222),  and  March  16,  1868,  Stats.  1867-8,  p.  174;  amended 
March  14,  1878,  Code  Amdts.  1877-8,  p.  71;  March  1^  1901,  Stats,  and 
Amdts.  1900-1,  pp.  291-292. 

§  3952.  SANTA  OLABA.  Beginning  at  a  point  opposite  the  mouth  of  San 
Prancisquito  Creek,  being  the  common  comer  of  Alameda,  San  Mateo,  and 
Santa  Clara,  as  established  in  section  three  thousand  nine  hundred  and  fifty- 
one  ;  thence  easterly,  to  a  point  at  the  head  of  a  slough,  which  is  an  arm  of  the 
bay  of  San  Francisco,  at  its  head,  making  into  the  main  land  in  front  of  the 
Gegara  Ranches;  thence  easterly,  to  a  lone  sycamore  tree  that  stands  in  a 
ravine  between  the  dwellings  of  Pluhencia  and  Valentine  Gegara;  thence 
easterly,  up  said  ravine,  to  the  top  of  the  mountains,  and  as  surveyed  by  Horace 
A.  Higley,  and  shown  on  survey  and  map  of  Alameda  County,  eighteen  hun- 
dred and  fifty-seven ;  thence  on  a  direct  line  easterly,  to  the  common  comer  of 
San  Joaquin,  Stanislaus,  Alameda,  and  Santa  Clara,  on  the  summit  of  the 
Coast  Range,  as  established  in  section  three  thousand  nine  hundred  and  thirty- 
two;  thence  southeasterly,  following  the  summit  of  the  Coast  Range,  to  the 
northeast  corner  of  Monterey  County,  as  established  in  section  three  thou- 
sand nine  hundred  and  forty-eight;  thence  westerly,  following  the  northern 
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boundary  of  Monterey  County  to  the  southeast  comer  of  Santa  Cruz  County,  as 
established  in  section  three  thousand  nine  hundred  and  forty-nine;  thence 
northwesterly,  following  the  summit  of  the  Santa  Cruz  Mountains,  to  the  head 
of  San  Francisquito  Creek;  thence  down  said  creek,  to  its  mouth;  thence  in  a 
direct  line  to  th^  place  of  beginning. 
County  seat — San  Jose.  '• 

History:  Enaeted  March  12,  1872,  founded  upon  i  9  Act  April  25,  1851 
(Stats.  1851,  p.  174),  as  amended  March  25,  1853  (Stats.  1853,  p.  56), 
Maj  8,  1854  (Stats.  1854,  p.  40),  and  AprU  19,  1855,  Stats.  1855,  p.  125.  | 

» 

§3963.  A  LA  MED  A.  Beginning  at  the  southwest  comer,  being  the  com- 
mon comer  of  San  Mateo,  Santa  Clara,  and  Alameda,  as  established  in  section 
three  thousand  nine  hundred  and  fifty-one;  thence  easterly  on  northerly  line 
of  Santa  dara,  as  established  in  section  three  thousand  nine  hundred  and 
fifty-two,  to  common  comer  of  San  Joaquin,  Stanislaus,  Santa  Clara,  and  Ala- 
meda, as  established  in  section  three  thousand  nine  hundred  and  thirty-two; 
thence  northwesterly  on  the  west  line  of  San  Joaquin  County  to  the  slough 
known  as  the  Pescadora  (being  the  west  channel  or  ''Old  San  Joaquin  Biver") ; 
thence  westerly  in  a  straight  line  until  it  strikes  the  dividing  ridge  in  the 
direction  of  the  house  of  Joze  Harban,  in  Amador  Yalley;  thence  westerly 
along  said  ridge  crossing  the  gulch  one  half-mile  below  Prince's  Mill;  thence 
to  and  running  upon  the  dividing  ridge  between  the  Redwoods  known  as  the 
San  Antonio  and  Prince's  Woods;  thence  along  said  ridge  to  the  head  of  the 
gulch  or  creek  (Cerreto  Creek)  that  divides  the  ranches  of  the  Peraltas  from 
the  San  Pablo  ranches;  thence  down  said  gulch  to  its  mouth;  thence  south- 
westerly to  the  common  comer  of  San  Francisco,  Contra  Costa,  and  Alameda, 
as  established  by  section  three  thousand  nine  hundred  and  fifty ;  thence  south- 
erly to  a  point  in  the  bay  of  San  Francisco  that  would  intersect  a  line  parallel 
with  the  north  line  of  the  Central  Pacific  Railroad  Company's  wharf  (as  it  now 
is),  if  extended  westerly  five  hundred  feet  towards  Yerba  Buena  Island;  thence 
southeasterly  in  a  line  parallel  with  the  east  line  of  the  city  and  county  of  San 
Francisco  (which  is  the  line  now  dividing  said  city  and  county  from  the  comity 
of  Alameda),  to  its  intersection  with  the  south  line  of  said  city  and  county,  as 
established  in  section  three  thousand  nine  hundred  and  fifty;  thence  easterly 
along  said  "^ last-mentioned  line  to  the  northeast  corner  of  San  Mateo ;  and 
thence  southeasterly  along  the  eastern  line  of  San  Mateo  to  the  place  of  begin- 
ning. Horace  A.  Higley's  survey-map  of  Alameda  County,  eighteen  hundred 
and  fifty-seven,  are  [is]  declared  to  contain  a  more  particular  description  of 
the  line  out  of  the  bay  of  San  Francisco. 

County  seat — City  of  Oakland ;  provided,  that  nothing  in  this  act  contained 
shall  be  construed  to  place  *' Yerba  Buena  Island,"  or  any  part  thereof,  out- 
side the  limits  of  the  city  and  county  of  San  Francisco,  but  the  same  shall  be 
deemed  to  be  within  said  city  and  county,  and  the  westerly  boundary  line  of 
the  county  of  Alameda  shall  not  come  within  two  thousand  five  hundred  feet 
of  any  part  of  said  island. 

History:  Enacted  March  12,  1872,  fonnded  upon  Act  March  25,  1853 
(Stats.  1853,  p.  56),  as  amended  Act  April  19,  1856  (Stats.  1856,  p.  145), 
and  April  18,  1857,  Stats.  1857,  p.  222;  amended  March  30,  1874,  Coda 
Amdts.  1873-4,  pp.  168170.  In  §§  3950,  3953,  3954  the  Code  Commimioncrs 
defined  the  boundaries  of  the  respective  counties  therein  named,  in  the  best 
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pofldble  manner  without  changing  the  former  laws  bj  those  sections  beyond 
numing  the  boundary  lines  of  adjoining  counties  togeUier  and  making  per- 
fect inclosures.  By  reference  to  the  statutes  of  1857,  p.  222,  it  will  be 
observed  that  the  north  boundary  of  San  Mateo  runs  along  the  township 
line  to  the  east  boundary  of  the  cdunty  of  San  Francisco  as  established 
by  Act  April  25,  1851  (Stats.  1851^  p.  174) ;  but  the  east  boundary  of  San 
Francisco  in  1851  did  not  coincide  at  that  point  with  the  boundary  estab- 
lished by  the  codes.  For  the  sake  of  uniformity  and  in  order  to  avoid  the 
jog  in  the  western  boundary  of  Alameda,  the  San  Mateo  boundary  line  was 
made  to  conform  to  the  San  l«^neiBC0  and  Alameda  lines. 

§3954..  OONTBA  OOSTA.  Beginning  in  bay  of  San  Francisco,  at  the 
northwest  point  of  Bed  Bock,  being  the  common  comer  of  Marin,  Contra  Costa, 
and  San  Francisco,  as  established  in  section  three  thousand  nine  hundred  and 
fifty;  thence  up  the  straits  and  bay  of  San  Pablo,  on  eastern  boundary  of 
Marin,  to  point  of  intersection  with  line  bearing  south  twenty-six  and  one  half 
degrees  east,  and  about  six  and  one  quarter  miles  distant  from  southwest 
comer  of  Napa  County,  as  established  in  section  three  thousand  nine  hundred 
and  fifty-eight,  forming  common  comer  of  Marin,  Solano,  Sonoma,  and  Contra 
Costa,  as  established  in  section  three  thousand  nine  hundred  and  fifty-five; 
thence  to  the  straits  of  Carquinez ;  thence  up  said  straits  and  Suisun  Bay,  to  the 
mouth  of  the  San  Joaquin  Biver ;  thence  up  said  river,  to  the  confiuence  of  the 
west  and  main  channels  thereof,  as  laid  down  on  Oibbe's  map;  thence  up  the 
said  west  channel,  to  a  point  about  ten  miles  below  Moore  and  Bhodes'  ranch, 
at  a  bend  where  the  said  west  channel,  running  downward,  takes  a  genera] 
course  north,  the  point  being  on  the  westerly  line  of  San  Joaquin  County,  and 
forming  the  northeast  comer  of  Alameda  and  southeast  comer  of  Contra 
Costa;  thence  on  the  northern  line  of  Alameda,  as  laid  down  on  Horace  A. 
Higley's  map,  and  as  established  in  section  three  thousand  nine  hundred  and 
fifty-three,  to  the  easterly  line  of  San  Francisco  City  and  County,  as  estab- 
lished in  section  three  thousand  nine  hundred  and  fifty ;  thence  due  northwest, 
along  said  easteriy  line  of  San  Francisco,  four  and  one  half  miles,  more  or  less, 
to  the  place  of  beginning. 

County  seat — ^Martinez. 

History:  Enacted  March  12,  1872,  founded  upon  g  10  Act  April  25,  1851 
(8tat8.  1851.  p.  174),  as  amended  by  Act  February  14,  1852  (Stats.  1852, 
p.  178),  and  Act  March  25,  1853,  Stats.  1B53,  p.  56.  See  history,  §  3953 
ante. 

§  3955.  SONOMA.  Beginning  at  northwest  comer,  at  a  point  in  the  Pacific 
Ocean  west  of  the  mouth  of  Walhalla  [Gualala]  Eiver;  thence  east  to  the 
raouth  of  said  river,  and  up  the  main  channel  two  miles ;  thence  easterly,  in  a 
direct  line,  to  the  most  northern  and  highest  peak  or  summit  of  Redwood 
Mountains,  immediately  north  of  doverdale  and  Oat  Valley;  thence  east  to 
the  western  boundary  of  Lake  County,  on  the  summit  of  the  Mayacinas  Ridge, 
forming  northeast  comer;  thence  southerly  along  the  Mayacma^s  Mountains, 
and  on  the  western  lines  of  Lake  and  Napa  counties,  to  the  westerly  branch  of 
headwaters  of  Huichica  Creek;  thence  westerly,  on  the  line  of  Napa  County, 
to  the  top  of  the  main  ridge  that  divides  the  Huichica  Valley  from  the  Sonoma 
Valley;  thence  southerly  along  the  said  dividing  ridge  to  the  tule  bordering 
on  San  Pablo  Bay ;  thence  southerly,  to  the  center  of  Huichica  Creek ;  thence 
down  said  creek  to  its  mouth,  which  is  the  southwest  comer  of  Napa;  thence 
on  the  line  of  Solano  south,  twenty-six  and  one  half  degrees  east,  about  six  and 
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CHAPTER  IL 

GENERAL  PROVISIONS  RELATING  TO  COUNTIES. 


S  8969.    Dispnted  bonndariea,  how  settled.  §  3976. 

S  3970.    BeportB  to  surveyor-general  on  dlB-  §  3977. 

agreement  of  supervisors.  S  3978. 

§  3971.    Surveyor-general  to  determine  bound-  {  3979. 

ary.     [Ordering  new  surveys.] 

fi  8972.    Approved  surveys  to  be  conclusive.  §  3980. 

§  3973.    Surveys  heretofore  made  declared  ap-  9  3981. 

proved  and  valid.  §  3982. 

§  3974.    Cost    of    survey   to    be   apportioned  8  3983. 

equally  among  counties  interested. 

S  3976.    "What  county  owns  real  property  [for  |  8984. 

purposes  of  taxation]  when  county 

in  divided  or  boundary  altered.  S  8985. 


Petition  for  change  of  county  seat. 
Supervisors  to  order  eleetion. 
Notice  of  election,  etc  (repealed). 
Supervisors  to  order  Section.    [How 

conducted.] 
Voter  to  vote  for  place  he  pref »8. 
Notice  of  result. 
Place  chosen,  to  be  county  seat. 
Statement  of  result.    [Deposited  with 

elerk  and  notice  transmitted.] 
No  second  election  to  be  hdd  within 

four  years. 
Subsequent  removal  of  county  seat. 


§3969.  DISPUTED  BOUNDARIES,  HOW  SETTLED.  All  commoD 
boundaries  and  common  comers  of  counties  not  adequately  marlied  by  natural 
objects  OP  lines,  or  by  surveys  lawfully  made,  must  be  definitely  established 
by  surveys  jointly  made  by  the  surveyors  of  all  the  counties  affected  thereby, 
and  approved  by  the  boards  of  supervisors  of  such  counties,  op  by  a  survey 
made  by  the  surveyor-general,  on  application  of  the  board  of  supervisors  of 
any  county  affected  thereby. 

History:     Enacted  March   12,   1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Survey  to  be  made  under  surveyor-general. 

!•    Applied,  dted,  eonstmedt  referred  to« 

etc.,  in:  Rice  vs.  Trinity  Co.,  110  Cal.  247, 
260,   42   Pac.   Rep.   809    (construed). 

9.  Sorvey  to  Ibe  made  vmder  evrrerer- 
cemeral.  —  Under  above  provisions  of  the 
code,  a  survey  to  establish  common  bound- 


ary between  two  or  more  counties  shall 
be  made  under  direction  and  supervisioi 
of  the  surveyor-ereneral,  and  when  com- 
pleted shall  have  his  official  sanction  and 
approval,  and  when  so  made  and  approved 
the  survey  becomes  his  act  and  is  "made 
by  the  surveyor-greneral." — Rice  vs.  Trinity 
Co..  110  CaL  247.  260,  42  Pac  Rep.  809. 


§  3970.  BEPOBTS  TO  SUBVEYOB.OENEBAL  ON  DISAGBEEHENT  OP 
SUPEBVISOBS.  If  the  first  mode  is  adopted,  and  the  board  of  supervisors  do 
not  agree  upon  and  finally  approve  the  survey,  each  surveyor  must  make  » 
report  to  the  surveyor-general,  with  surveys,  maps,  notes,  and  explanatioiB 
touching  disputed  points. 

History:    Enacted  March  12,  1872. 

§3971.  SURVEYOR  -  OENERAL  TO  DETERMINE  BOXTNDART.  [OK- 
DERINO  NEW  SURVEYS.]  Upon  such  reports  the  surveyor-general  must 
finally  determine  and  establish  the  common  boundaries  and  corners,  if  he  can 
collate  a  satisfactory  description  therefrom.  If  the  reports  are  insufficient  for 
such  purpose,  he  must  cause  surveys  to  be  made,  and  when  approved  by  him 
the  surveys  establish  such  common  boundaries  and  corners. 

History:    Enacted  March  12,  1872. 

§3972.  APPROVED  SXTRVEYS  TO  BE  CONCLUSIVE.  All  surveys 
finally  approved  under  the  provisions  of  this  chapter  are  conclusive  ascertain- 
ments of  lines  and  comers  included  therein. 

History:    Enacted  March  12,   1872. 

1.  Applied,  cited,  construed,  referred  to.  1.    Applied,  clted«  cottetraed,  »»f*w«*  *^ 

2.  Survey  approved  by  aurveyor-general  con-      etc..  In:   People  ex  rel.  Borrell  va.  B»ffM. 

elusive.  66  Cal    C48.  649  rannatrii*4>;  County  of  Su 
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Bernardino   vs.   Relchert,   87   Cal.    287,    290,  proved    by    surveyor- greneral    of    the    state 

26  Pac.  Rep.  €92  (cited).  under  this  section  is  conclusive,  and  section 

2.     Sorvcy  approved  by  svrveyor-ireBeral  is     not     unconstitutlonaL — People     ex     reL 

eonelwsive*— Survey    of    boundary    line    be-  Borrell  vs.  BoffffS,  66  CaL  648,  649. 
tween  countfes  of  Sonoma  and  Napa,  as  ap- 

§3973.    SXTRVEYS    HEBETOFOBE    MADE    DEOLABED    APPROVED 

AND  VALID.    All  surveys  and  maps  of  boundary  lines  heretofore  legally 

^made  and  approved,  are  declared  valid,  and  they  are  prima  facie  evidence  of 

the  establishment  of  such  lines,  except  so  far  as  they  are  inconsistent  with 

the  provisions  of  this  code. 

History:     Enacted   March   12,   1872;    amended   March   80,   1874,  Code 
Amdts.  1873-4,  p.  54. 

As    to    dclliiltlon    of    prima    faele    evidence,  see  KERR'S  CYC.  CODE  CIV.  PROC.  1 1883. 

§  3974.  COST  OF  SXTRVEY  TO  BE  APPORTIONED  EQUALLY  AMONG 
COUNTIES  INTEBESTED.  The  cost  of  making  such  surveys  must  be  appor- 
tioned equally  among  the  counties  interested,  and  the  board  of  supervisors 
must  audit  the  same,  and  the  amounts  must  be  paid  out  of  the  general  county 

^^^^  History:    Enacted  March  12,   1872. 

§  3975.  WHAT  00UNT7  OWNS  BEAL  PB0PERT7  [FOR  PURPOSES 
OF  TAXATION]  WHEN  00UNT7  IS  DIVIDED  OR  BOUNDARY 
ALTERED.  When  a  county  is  divided  or  the  boundary  is  altered,  all  taxes 
levied  before  the  division  was  made  or  boundary  changed  must  be  collected 
by  the  officers  of  and  belong  to  the  county  in  which  the  territory  was  situated 
before  the  division  or  change. 

History:    Enacted  March  12,   1872. 


As  to  division  of  coviity  and  new  eovnty  ercnted,  see  Const.  1879  art.  XI  (8;  HEN- 
HING'8  GENERAL  UkWS  p.  XC 

§  3976.  PETITION  FOR  CHANGE  OF  COUNTY  SEAT.  Whenever  the 
inhabitants  of  any  county  of  this  state  desire  to  remove  the  county  seat  of  the 
county  from  the  place  where  it  is  fixed  by  law  or  otherwise,  they  may  present 
a  petition  to  the  board  of  supervisors  of  their  county,  praying  such  removal, 
and  that  an  election  be  held  to  determine  to  what  place  such  removal  must 
be  made. 

History:     Enacted  March  12,  1872,  fonnded  npon  {§1,  2  Act  April  11, 
1850,  Stats.  1850,  p.  199. 

1.  Applied,  cited|  construed,  referred  to.  at  least  one  third  of  all  votes  cast  In  county 

2.  Petition  to  be  signed  by  one-third  of  voters,      at  last  precedins:  election,  it  Is  made  duty 

1.     Applied,  eited,  eo».traed,  referred  to,  ^'  ''°"*'   ^^   ^'^^^  ?*^  •^t^i*^"  J>*^   ^^^^^'-^ 

etc..  In:  Fox  va  Supervisors  of  San  Mateo  f«  ^^'"I''';  .I"'  ®"^*'''**''"  ^^  ^"  ^^^^^  ^^- 

Co..    49   CaL    668.    666    (cited);   Stockton   R.  " ^*J-  ^^^'  ^^\    ^          ^ 

Co.   va   Stockton.   61   Cal.   828.   889    (cited).  *     .^.'*"*T*    *!  «M«*r  seat  and  anmber 

-     «^.*.       *     w       .        ^  w             *...  ^     -  •'  electloM   therefor,  see   Const.    1879   art. 

9.    Petltloa  to  be  slsr^ed  liy  one  third  of  xi  5  2;   also   post   58  8977-8986;   amendments 

Totera.— If   petition   for  removal   of   county  to  Stats.  1901  p.  686;  HBNHIHG'S  GBNS3RAL 

seat  under  this  section  be  signed  by  quail-  ui.w9  p.  19S  et  seq. 
fled  electors  of  county  equal  In  number  to 

§  3977.  ST7PEKVIS0BS  TO  OBDEB  ELECTION.  If  the  petition  is  signed 
by  qualified  electors  of  the  county,  equal  in  number  to  at  least  three  fifths  of 
all  the  votes  cast  in  the  county  at  the  last  preceding  general  election,  the 
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board  must,  at  the  next  general  election  of  county  officers,  submit  the  question 
of  removal  to  the  electors  of  the  county. 

■ 

Hrgtory:  ISnacted  March  12,  1872,  founded  upon  §§1,  2  Act  April  11, 
1850,  Stats.  1850,  p.  199;  amended  March  80,  1874,  Code  Amdta.  1873^ 
pp.  54,  170;    March  2,  1880,  Code  Amdts.  1880  (PoL  pt.),  p.  2. 

Afl  to  qoMtloB  of  remoTal  to  1»«  aubiiilttcd  at  soBcrml  oloetlon,  seo  Cooflt.  1879  art  XI 
12;   HIDNNUfGPS   GBNBRAL   LAWS   p.   ZC 

§  S978.    NOTICE  OF  ELECTION,  ETC.  (repealed). 

History:  Enacted  March  12,  1872,  founded  upon  S3  Act  April  11, 
1850,  Stata.  1850,  p.  199;  amended  March  SO,  1874^  Code  Amdts.  1873-4, 
p.  55;   repealed  March  2,  1880,  Code  Amdts.  1880  (PoL  pt.),  p.  8. 

§  S979.    ST7PEBVIS0BS  TO  OBDEK  ELECTION.   [HOW  CONDUCTED.] 

Notice  of  such  election,  clearly  stating  the  object,  shall  be  given,  and  the 
election  must  be  held  and  conducted,  and  the  returns  made  in  all  respects  in, 
the  manner  prescribed  by  law  in  regard  to  elections  for  county  of&cers. 

History:  Enacted  March  12,  1872;  amended  Mareh  2,  1880|  Cods 
Amdts.  1880   (Pol.  pt.),  p.  2. 

§  3980.    VOTEB  TO  VOTE  FOB  PLACE  HE  PBEFEBS.    In  voting  on  the 

question,  each  elector  must  vote  for  the  place  in  the  county  which  he  prefers 

as  a  seat  of  justice,  plainly  designating  it  in  his  ballot. 

History:  Enacted  March  12,  1872,  founded  upon  §  4  Act  April  11, 
1860,  Stats.  1850,  p.  199. 

§  3981.  NOTICE  OF  BESULT.  When  the  returns  have  been  received  and 
compared,  and  the  results  ascertained  by  the  board,  if  two  thirds  of  all  the 
legal  votes  cast  by  those  voting  on  the  proposition  are  in  favor  of  any  par- 
ticular place,  the  board  must  give  notice  of  the  result  by  posting  notices 
thereof  in  all  the  election  precincts  in  the  county. 

History:  Enacted  March  12,  1872,  founded  upon  §  5  Act  April  11, 
1850,  Stats.  1850,  p.  199;  amended  March  30,  1874,  Code  Amdts.  18734, 
p.  55;  March  2,  1880,  Code  Amdts.  1880  (Pol.  pt),  p.  2. 

1.  Applied,  cited,  construed,  referred  to.         they    believed    to    have    been    duly    ordered 

2.  Injunction — Not     granted     to     restrain     and   legally   held.— People    ex   rel.   Attonicr- 

supervisors.  General    vs.    Board    of    Supervisors,    75   CaL 

1.  APPLIBD,   CITBD,  CONSTRUED,  RE-       179.  180.  16  Pac.  Rep.  776. 

FSRRSSD  TO,  etc..  In:    People  ex  rel.  At  tor-  As  to  Inlnnetlon  not  sranted  assinst  u- 

ney-General     vb.     Board     of     Supervisors,     75       nonncemeiit  of  result  of  election,  see  moso- 
Gal.  179,  180,  16  Pac.  Rep.  776  (construed).  grraphlc  note  42  Am.  St.  Rep.  236. 

2.  INJUNCTION— >Not   be   vranted   to  re-  As  to  coutltiitioiial  provlsloBy  see  Const 
stratA  supervisors   from  announcing   the   re-       1879    art.    XI    9  2;    HSNNINCPS    GENERAL 

suit    of    an    election    which    In    good    faith      LAWS,  p.  xc. 

§  3982.    PLACE  CHOSEN,  TO  BE  COUNTY  SEAT.    In  the  notice  provided 

for  in  section  three  thousand  nine  hundred  and  eighty-one,  the  place  selected  to 

be  the  county  seat  of  the  county  must  be  so  declared  from  a  day  specified  in 

the  notice  not  more  than  ninety  days  after  the  election.    After  the  day  named 

in  the  notice  the  place  chosen  is  the  county  seat  of  the  county. 

History:  Enacted  March  12,  1872,  founded  upon  §  6  Act  April  IL 
1850.  State.  1850,  p.  199. 

§  3983.  STATEMENT  OP  RESULT.  [DEPOSITED  WITH  CLERK  AND 
NOTICE  TRANSMITTED.]  Whenever  any  election  has  been  held  as  pro- 
vided for  in  the  preceding  sections  of  this  chapter,  the  statement  made  by  the 
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board  of  supervisors,  showing  the  result  thereof,  must  be  deposited  in  the 
office  of  the  county  clerk,  and  whenever  the  board  gives  the  notice  prescribed 
by  section  three  thousand  nine  hundred  and  eighty-two  they  must  transmit 
a  certified  copy  thereof  to  the  secretary  of  state. 

History:  Enacted  March  12,  1872,  founded  upon  {8  Act  April  11,  1850, 
Stats.  1850,  p.  199. 

§  3984.    NO  SECOND  ELECTION  TO  BE  HELD  WITHIN  FOTTB  YEARS. 

When  the  election  has  been  held  and  two  thirds  of  the  votes  are  not  cast  for 
some  other  place  than  that  fixed  by  law  as  the  former  county  seat,  no  second 
election  for  the  removal  thereof  must  be  held  within  four  years  thereafter. 

History:  Enacted  March  12,  1872,  founded  upon  §  9  Act  April  11,  1850, 
Stats.  1850,  p.  199;  amended  March  2,  1880,  Code  Amdts.  1880  (Pol.  pt.)> 
p.  3. 

1.  Applied,  cited,  eonstmed,  referred  to.  seem  to  be  beyond  limits  set  by  statnte  to 

2.  Petition  for  election  to  remove  county  seat      ''^^ht   conferred   upon   electors    in   petition 

limited.  ^^^    ^^^    duty    it    imposes    upon    board    to 

order  an  election  to  remove  county  seat. — 

1.     Applied,  cited,  eonstrned,  referred  to,  Atherton  vs.  Supervisors  of  San  Mateo  Co., 

etc.    in:    Atherton    vs.    Supervisors    of   San  43  ^^1.  1B7,  159. 

Mateo  Co..  48  Cal.  157.  158.  159  (construed).  ^,  f^  coMlllBtlonal  provlsloa,  see  Const 

a.     Petition  for  election  to  remove  eoimty  1879    art.    XI    {2;     HBNNING'S     GBNBRAI^ 

■eat     limited. — Provisions     of    8S  8984,     8986  LAWS  p.'zo. 

§  3985.  SUBSEQUENT  BEMOVAL  OF  00TTNT7  SEAT.  When  the  coimty 
seat  of  a  county  has  been  once  removed,  by  a  popular  vote  of  the  people  of 
the  county,  it  may  be  again  removed  from  time  to  time  in  the  manner  provided 
by  this  chapter ;  but  no  election  must  be  ordered  to  effect  any  such  subsequent 
removal,  unless  a  petition  praying  an  election  is  signed  by  qualified  electors 
of  the  county  equal  in  number  to  at  least  three  fourths  of  all  the  votes  cast 
at  the  next  preceding  general  election;  nor  unless  at  such  election,  when 
ordered,  two  thirds  of  all  the  votes  cast  are  in  favor  of  some  other  place  as 
the  county  seat  of  the  county ;  and  such  election,  when  so  ordered,  shall  take 
place  at  the  first  general  election  held  thereafter,  nor  must  two  elections  to 
effect  such  removal  be  held  within  four  years. 

History:  Enacted  March  12,  1872,  fonnded  upon  g  1.0  Act  April  11,  1850, 
Stats.  1850,  p.  199;  amended  March  30,  1874,  Code  Amdts.  1873-4,  pp.  55, 
171;   February  3,  1876,  Code  Amdts.  1875-6,  pp.  64-65. 

1.  Applied,  cited,  construed,  referred  to.  seat    limited. — ^Provisions    of    this    section 

2.  Petition    for    election    to    remove    county      seem  to  be  beyond  limits  set  by  statute  to 

seat  limited.  rigrht  conferred  upon  electors  in  petition  for 

1.     Applied,  eited,  eomrtmed,  referred  to,  ^jid  duty  it  imposes  upon  board  to  order  an 

•tc,    in:    Atherton    vs.    Supervisors    of    San  *^^^"°"  ^*«  /!J"°^«  ^^^^'^^^   seat--Atherton 

ICateo  Co..  48  CaL  167.  169   (construed).  Tf  ^^,^',^„^^?2^^'^*»^"  ^'  *^°  ^^^^  ^^- 

%,    Petition  for  eleetlon  to  remove  eomttr 
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board  must,  at  the  next  general  election  of  county  officers,  submit  the  question 
of  removal  to  the  electors  of  the  county* 

• 

History:  XSnaeted  March  12,  1872.  founded  upon  §§1,  2  Act  April  11, 
1850,  Stats.  1850,  p.  199;  amended  March  80,  1874,  Code  Amdts.  18734, 
pp.  54,  170;    March  2,  1880,  Godo  Amdts.  1880  (Pol  pt.),  p.  2. 

Afl  to  question  of  remoTal  to  bo  oabnittted  at  soBend  oloetlon,  see  Const  1878  art  XI 
12;  HIDNNI]fG*8   GBICBRAIj  LAWS   p.   ZC. 

§8978.    NOTICE  OF  ELECTION,  ETC.  (repealed). 

History:  Enacted  March  12,  1872,  founded  npon  {3  Act  April  11, 
1850,  Btats.  1850,  p.  199;  amended  March  30,  1874^  Code  Amdts.  1873-4, 
p.  55;   repealed  March  2,  1880,  Code  Amdts.  1880  (PoL  pt.),  p.  8. 

§  8979.    ST7PEBVIS0BS  TO  OBDEE  ELECTION.   [HOW  CONDUCTED.] 

Notice  of  such  election,  clearly  stating  the  object,  shall  be  given,  and  the 
election  must  be  held  and  conducted,  and  the  returns  made  in  all  respects  in 
the  manner  prescribed  by  law  in  regard  to  elections  for  county  officers. 

Hfstory:  Enacted  March  12,  1872;  amended  March  2,  1880,  Code 
Amdts.  1880   (Pol.  pt.),  p.  2. 

§  3980.    VOTEB  TO  VOTE  FOB  PLACE  HE  PBEFEBS.    In  voting  on  tiie 

question,  each  elector  must  vote  for  the  place  in  the  county  which  he  prefers 

as  a  seat  of  justice,  plainly  designating  it  in  his  ballot. 

History:  Enacted  March  12,  1872,  founded  upon  §  4  Act  April  11. 
1860,  Stats.  1850,  p.  199. 

§  3981.  NOTICE  OF  BESULT.  When  the  returns  have  been  received  and 
compared,  and  the  results  ascertained  by  the  board,  if  two  thirds  of  all  the 
legal  votes  cast  by  those  voting  on  the  proposition  are  in  favor  of  any  par- 
ticular place,  the  board  must  give  notice  of  the  result  by  posting  notices 
thereof  in  all  the  election  precincts  in  the  county. 

History:  Enacted  March  12,  1872,  founded  upon  §  5  Act  April  11, 
1850,  Stats.  1850,  p.  199;  amended  March  30,  1874,  Code  Amdts.  1873-4, 
p.  55;  March  2,  1880,  Code  Amdts.  1880  (Pol.  pt),  p.  2. 

1.  Applied,  cited,  construed,  referred  to.  they    believed    to    have    been    duly    oMered 

2.  Injunction — Not     granted     to     restrain      and   legally   held. — ^People   ex   rel.   Attorney- 

supervisors.  General    vs.    Board    of    Supervisors,    76   CaL 

1.  APPIilBD,  CITBD,  CONSTRUED,  RE-       179.  180.  16  Pac.  Rep.  776. 

FBRRBD  TOy  etc..  In:    People  ex  rel.  Attor-  As  to  Injanetlon  not  slanted  ssaiut  ■■• 

ney-General     vs.     Board     of     Supervisors,     76      nonncement  of  vesult  of  election,  see  mooo- 
Gal.  179,  180,  16  Pac.  Rep.  776  (construed).  erraphic  note  42  Am.  St.  Rep.  236. 

2.  INJUNCTION— Not   be   snmted   to  re-  As  to  eonatltntlonal  provlalony  see  Const 


•trnln   •npervl«oTs   from  announcing^   the   re-      1879    art.    XI    {2;    HENNINCPS    GEIfERiL 
suit    of    an    election    which    In    good    faith      LAWS,  p.  xc. 

§  3982.    PLACE  CHOSEN,  TO  BE  COUNTY  SEAT.    In  the  notice  provided 

for  in  section  three  thousand  nine  hundred  and  eighty-one,  the  place  selected  to 

be  the  county  seat  of  the  county  must  be  so  declared  from  a  day  specified  in 

the  notice  not  more  than  ninety  days  after  the  election.    After  the  day  named 

in  the  notice  the  place  chosen  is  the  county  seat  of  the  county. 

History:     Enacted  March  12,  1872,  founded  upon  §6  Act  April  11. 
1850,  State.  1850,  p.  199. 

§  3983.  STATEMENT  OP  RESULT.  [DEPOSITED  WITH  CLERK  AND 
NOTICE  TRANSMITTED.]  Whenever  any  election  has  been  held  as  pro- 
vided  for  in  the  preceding  sections  of  this  chapter,  the  statement  made  by  the 
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board  of  sapervisors,  showing  the  result  thereof,  must  be  deposited  in  the 
office  of  the  county  clerk,  and  whenever  the  board  gives  the  notice  prescribed 
by  section  three  thousand  nine  hundred  and  eighty-two  they  must  transmit 
a  certified  copy  thereof  to  the  secretary  of  state. 

Hfgtory:  Enacted  March  12,  1872,  founded  npon  {  8  Act  April  11,  1850, 
Stats.  1850,  p.  199. 

§  3984.    NO  SECOND  ELECTION  TO  BE  HELD  WITHIN  FOUR  YEARS. 

^When  the  election  has  been  held  and  two  thirds  of  the  votes  are  not  cast  for 
some  other  place  than  that  fixed  by  law  as  the  former  county  seat,  no  second 
election  for  the  removal  thereof  must  be  held  within  four  years  thereafter. 

History:  Enacted  March  12,  1872,  founded  upon  §  9  Act  April  11,  1850, 
Stats.  1850,  p.  199;  amended  March  2,  1880,  Code  Amdta.  1880  (Pol.  pt.), 
p.  3. 

1.  Applied,  cited,  constmed,  referred  to.  seem  to  be  beyond  limits  set  by  statute  to 

2.  Petition  for  election  to  remove  county  seat      right   conferred    upon    electors    In   petition 

limited.  ^^^    ^^^    duty    It    Imposes    upon    board    to 

order  an  election  to  remove  county  seat. — 

!•    Applied,  cited,  isoBstrned,  referred  to,  Atherton  vs.  Supervisors  of  San  Mateo  Co., 

etc.    In:    Atherton    vs.    Supervisors    of   San  43  cal.   157,  159. 

Mateo  Co.,  48  Cal.  167.  168.  159  (construed).  ^s  to  constltotloiial  provlsloa,  see  Const. 

a.     Petition  for  election  to  remove  county  1879    art.    XI    fi2;     HBNNING'S     GBNBRAI^ 

■eat    limited. — Provisions    of    8S  8984,     8986  LATTS  p.'zo. 

§  3985.  SUBSEQUENT  BEMOVAL  OF  00TTNT7  SEAT.  When  the  county 
seat  of  a  county  has  been  once  removed,  by  a  popular  vote  of  the  people  of 
the  county,  it  may  be  again  removed  from  time  to  time  in  the  manner  provided 
by  this  chapter;  but  no  election  must  be  ordered  to  effect  any  such  subsequent 
removal,  unless  a  petition  praying  an  election  is  signed  by  qualified  electors 
of  the  county  equal  in  number  to  at  least  three  fourths  of  all  the  votes  cast 
at  the  next  preceding  general  election;  nor  unless  at  such  election,  when 
ordered,  two  thirds  of  all  the  votes  cast  are  in  favor  of  some  other  place  as 
the  county  seat  of  the  county ;  and  such  election,  when  so  ordered,  shall  take 
place  at  the  first  general  election  held  thereafter,  nor  must  two  elections  to 
effect  such  removal  be  held  within  four  years. 

History:  Enacted  March  12,  1872,  founded  upon  g  1.0  Act  April  11,  1850, 
Stats.  1850,  p.  199;  amended  March  30,  1874,  Code  Amdta.  1873-4,  pp.  55, 
171 ;   Februarj  3,  1876,  Code  Amdts.  1875-6,  pp.  64-65. 

1.  Applied,  cited,  construed,  referred  to.  seat    limited. — Provisions    of    this    section 

2.  Petition    for    election    to    remove    county      seem  to  be  beyond  limits  set  by  statute  to 

seat  limited.  rlgrht  conferred  upon  electors  in  petition  for 

and  dtity  It  imposes  upon  board  to  order  an 
election   to  remove   county   seat. — Atherton 

ICateo  Co..  48  CaL  167.  169   (constmed).  J»-  ^"fsT^'lM.'"""""  *'  *""  "**"*  °'"' 


!•     Applied,  eltedy  constraed,  referred  to, 

etc*    In:    Atherton    vs.    Supervisors    of    San 
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COUNTDSS— BODIB8  CORPORAim 


[Ft.  IT. 


TTTLB  n. 

THE  GOVEBNMENT  OP  COUNTIEa 

Chapter  L    Gountizs  as  Bodies  Oobpoiultk,  |fi  4000-4007. 
IL    Thx  Boabd  or  Supbbvisobs,  Sfi  4022-4087. 

m.     OOtTMTT  OmCERS,  §§4101-4316. 

rv.    Saulrdbs  and  Fibs  or  Office,  §§  4328-4334. 
Y.    Other  Ck>UNTT  Chaxges,  §§  4343-4348. 


CHAPTER  L 

COUNTIBS   AS   BODIB8   CORPORATE. 


S  4000.  "Every  eotiiitj  a  bodj  eorporata 

§  4001.  Powers,  how  exercised. 

S4002.  Name  and  deeignatioii. 

§4003.  Knumeration  of  powers. 


§  4004.  limitatioii  on  powers;  loaning  ereffit 

§  4005.  6ame.    Temporary  loans. 

S  4006.  Claasification  of  counties. 

§  4007.  Same.    New  census  govems. 


§  4000.  EVEBY  00TTNT7  A  BODY  OOBPOBATE.  Every  county  is  a 
body  politic  and  corporate,  and  as  such  has  the  powers  specified  in  this  code, 
or  in  special  statutes,  and  such  powers  as  are  necessarily  implied  from  those 
expressed. 

History:  Enacted  March  12,  1872;  amended  April  27,  1880,  Code 
Amdts.  1880  (Pol.  pt.),  p.  93.  Act  of  April  27,  1880,  commonly  known  as 
the  county  government  act,  was  held  to  be  in  conflict  with  constitution  of 
the  state  and  therefore  Toid,  in  Leonard  vs.  January,  56  Cal.  1,  8. 

1.  Applied,  cited,  construed,  referred  to. 
8.  Act  amending  aboye  section  with  other  see- 

tions — Uneonstitutional. 
8.  Counties,  legal  subdivisions  of  stats. 

4.  Counties  not  municipal  corporations. 

5.  Counties  are  quasi-corporations. 

6.  People  of  county  are  not  corporation. 

7.  Policy  forbids  judiciary  to  determine  nni- 

f  ormity  in  system  of  county  governments. 

8.  Practical     construction     of    constitutional 

provision  for  county  governments  —  Di- 
rectory. 

1.  APPI^IBD,  CITBD,  COlfSTRUED,  RB- 
FERRBD  TO,  etc..  In:  Leonard  vs.  January. 
66  Cal.  1,  8  (construed);  Scollay  vs.  County 
of  Butte,  67  Cal.  249,  262,  7  Pac.  Rep.  661 
(applied  with  other  sections). 

As  to  an  act  to  Mitabllsb  a  QBlform  ayH- 
tem  of  county  and  township  iroTemmeBts, 
see  HENNING'S  GENERAL.  I.AWS  p.   189. 

As  to  charter  for  city  and  eoimty  soTeni- 
ment  proTldlnsr  for  election,  terms  of  offlcCy 
^tCf  of  county  officers,  see  Const.  1879  art. 
XI  iSH:  IlEIflfUfGPS  GEBTBRAli  LAWS 
p.  xcii. 

As  to  dlvlsloB  of  eoiinty  and  creation  of 
new  connties,  see  Const.  1879  art  XI  1 8; 
HE»rifINGrS  GENERAL  LAWS  p.  XC 

As  to  enumeration  of  povrers  of  coonty^ 
see  post  14008  and  note. 

As  to  Iciislatare  cstahllshinir  mtlfomi 
systen&  of  connty  voTcmmenty  see  Const. 
1879  art.  XI  1 4;  HENNING'S  GENERAL 
IjAWS  p.   XC 

As  to  merarer  of  city  and  county  govern* 
ment,  see  Const.  1879  art.  XI  9  7;  HEN* 
NING'S  GENERAL  LAHTS  p.  XCL 


As    to    restriction    of   powers    of 

see  post  91 4004,  4006  and  notes. 

As  to  who  may  eacerclse  powers  of  eouaty, 
•ee  post  9  4001. 

9.     ACT    AMBNBnfO     ABOVE     SBCnOlT 

and  99  4008,  4004,  4006.  4022,  4028.  4024.  4025. 

4026,  4028.  4029,  4046.  4087,  4108.  4104.  410S. 
4116,  4116,  4119,  4166.  4192.  4204.  4221,  4254. 
4814,  4328.  4829,  4844,  repeallns  99  4005.  4004. 

4027.  4080.  4110.  4111,  4184,  4304,  and  addln? 
99  429S  and  4848  of  this  code,  approved 
April  27,  1880.  was  declared  unconstitu- 
tional.— ^Leonard  vs.  January,  66  CaL  1,  S,  4. 

S.  COUNTIES  ARE  LEGAL  SVBDnri- 
SION8  of  State  created  by  sovereign  power 
of  state,  of  Its  own  soverelgrn  will,  without 
particular  solicitation,  consent,  or  concur- 
rent action  of  people  who  inhabit  them. 
Municipal  corporations  proper  are  called 
into  existence  througrh  direct  Bollcltation 
or  by  free  consent  of  people  who  compose 
them. — Kahn  vs.  Sutro.  114  CaL  316.  819.  44 
Pac.  Rep.  87.  88  L.  R.  A,  620. 

4.  COUNTY  IS  NOT  MADE  A  «Minna- 
PAL  CORPORATION**  by  special  act  pro- 
vldlns  for  erovernment  of  county,  which 
declares  that  board  of  supervisors  shall  be 
body  politic  and  corporate. — ^People  ex  reL 
Moore  vs.  Board  of  Supervisors,  4S  CaL 
692,  696. 

5.  COUNTIES  ARE  4lUA8I-C4mPOlU- 
TIONS  and  power  to  sue  and  be  saed  \a 
Siven  by  general  terms. — ^Price  vs.  Coonty 
of  Sacramento,  6  CaL  264.  266;  Solano  Co. 
vs.  Neville,  S7  CaL   466.   469. 

S.  PEOPLE  OF  COUNTY  ARE  NOT  COB* 
PORATION,  nor  are  they  recognized  in  law 
as  capable    of   suing   or  being  sued.     The 
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county  is  the  corporation. — ^People  of  Stan- 
islaus Co.  ex  reL  Smith  vs.  Myers,  16  Cal. 
SS»  34;  County  of  Calaveras  vs.  Brock  way, 
SO  Cal.  826.  S2«.  840. 

7.  POLICY  FORBIDS  JUDICIARY  TO 
DESTERMINS  how  far  it  is  practical  to 
maintain  uniformity  in  system  of  county 
governments.  They  are  now  so  diverse 
that  scarcely  any  two  counties  have  STOV- 
emments  similar  in  all  particulars.  Num- 
ber constitutins:  different  boards,  their 
terms  of  offlcep  and,  more  than  all,  their 
powers  and  mode  prescribed  for  tholr  ex- 
ercise, are  materially  variant.  This  state 
of  things  havinir  been  acquiesced  in  for 
•o  loner  a  time  and  rlirhts  of  property  of 


irreat  magnitude  havlner  been  acquired  un- 
der this  system  and  being:  now  dependent 
upon  Its  legality,  authority  to  determine 
question  of  uniformity  must  be  left  where 
It  has  always  been  exercised — with  legis- 
lature.— ^People  ex  rel.  Board  of  Super- 
visors of  Solano  Co.  vs.  Board  of  Super- 
visors of  Lake  Co.,  88  Cal.  487,  494. 

8.  PRACTICAL  CONSTRUCTIOlf  OF 
ART.  XI  |4y  Const.  1849,  providing  for  a 
uniform  system  of  county  governments,  is 
that  It  is  directory  only. — People  ex  rel. 
Board  of  Supervisors  of  Solano  Go.  vs. 
Board  of  Supervisors  of  Lake  Co.,  88  Cal. 
487,  494;  People  vs.  Board  of  Supervisors, 
60  CaL  661,  667. 


§  4001.  P0WEB8,  HOW  EXEE0I8ED.  Its  powers  can  only  be  exercised 
by  the  board  of  supervisors,  or  by  agents,  and  officers  acting  under  their 
authority,  or  authority  of  law;  provided,  however,  that  whenever  any  board 
of  supervisors  shall,  without  authority  of  law,  order  any  money  paid  as  a 
salary,  fees,  or  for  other  purposes,  and  such  money  shall  have  been  actually 
paid,  or  whenever  the  county  clerk  or  county  auditor  has  drawn  any  warrant 
or  warrants  in  his  own  favor,  or  in  favor  of  any  other  person,  without  being 
authorized  thereto  by  the  board  of  supervisors,  or  by  the  law,  and  the  same 
shall  have  been  paid,  the  district  attorney  of  such  county  is  hereby  empowered, 
and  it  is  hereby  made  his  duty  to  institute  suit  in  the  name  of  the  county, 
against  such  person  or  persons,  to  recover  the  money  so  paid,  and  twenty  per 
oent  damage  for  the  use  thereof,  and  no  order  of  the  board  of  supervisors 
therefor  shall  be  necessary  in  order  to  maintain  such  suit;  and,  provided 
further,  that  when  the  money  has  not  been  paid  on  such  orders,  it  is  hereby 
made  the  duty  of  the  district  attorney  of  such  county  to  commence  suit,  in 
the  name  of  the  county,  for  restraining  the  payment  of  the  same ;  and  no  order 
of  the  board  of  supervisors  therefor  shall  be  necessary  in  order  to  maintain 
mcb  suit. 

History:     Enacted   March   12,  1872;    amended  March   24^   1874^   Code 
Amdts.  1878-4,  pp.  171-172, 

Applied*  cited,  construed,  referred  to,  etc. 
In:  Scollay  vs.  County  of  Butte,  67  CaL  249, 
26S.  7  Pac  Rep.  661  (applied  with  other  see- 
tlons). 

As  to  am  act  to  establlsli  a  viilf orm  sys* 

§  4002.  NAME  AND  DESIGNATION.  The  name  of  a  county  designated 
in  the  law  creating  it  is  its  corporate  name,  and  it  must  be  known  and  desig- 
nated thereby  in  all  actions  and  proceedings  touching  its  corporate  rights, 
property,  and  duties. 

History:    Enacted  March  12,   1872.  ^ 

§  4003.    ENXTBIEBATION  OF  POWEBS.    It  has  power: 

1.  To  sue  and  be  sued; 

2.  To  purchase  and  hold  lands  within  its  limits ; 

3.  To  make  such  contracts  and  purchase  and  hold  such  personal  property 
as  may  be  necessary  to  the  exercise  of  its  powers ; 

4.  To  make  such  orders  for  the  disposition  or  use  of  its  property  as  the 
interests  of  its  inhabitants  require ; 


tern  of  cooaty  aad  towaAlp  gOToraateats^ 
see  HKlfNINGPS  GBNBRAI^  LATTS  p.  189. 
As  to  deslsmatloa  or  titlo  of  coi|iatie%  see 

ante  I  8902  et  seq. 
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5.  To  levy  and  collect  such  taxes  for  purposes  under  its  ezclasiTO  jurisdic- 
tion as  are  authorized  by  this  code  or  by  special  statutes. 

Hrstory:     Enacted   March    12,    1872;     amended   April   27,    1880,   Code 
Amdts.  1880  (Pol.  pt.),  p>  93.    See  history,  {  4000  ante. 

1.  Applied,  cited,  constmed,  referred  to. 

2.  Actions  brought  by  countj— Supervisors 

control. 

3.  Boundary  of  county  limits  jurisdiction* 

4.  Commencement  of  lawsuit — ^What  powers 

may  not  be  delegated  by  attorney. 
5,6.  Common-law    rule,    action    did    not   lie 
against  county. 

7.  Contracting  for  collection  of  property- 

Powers  of  supervisors. 

8.  County  may  be  relator — Mandamus. 

9.  County  may  sue  in  own  name. 

10.  Employment  of  counsel  other  than  dis- 

trict attorney — ^When  proper. 

11.  Judgment  against  board  of  supervisors, 

not  against  county. 

12.  Owning   and   operating   ferries   without 

boundaries — Not  necessary  to  what. 

13.  Private    property    of    inhabitants,    not 

liable  for  judgment  against  coun^. 

14.  Suits  must  be  brought  by  county,  not 

people  of  county. 

1.  APPI^TED,  CITED,  CONSTRUBD,  RB- 
FERRED  TO,  etc.  In:  Leonard  vs.  January. 
66  Cal.  1,  S  (construed);  Maxwell  vs.  Super- 
visors of  Stanislaus  Co.,  S6  Cal.  114,  116 
(referred  to);  Scollay  vs.  County  of  Butte, 
<7  Cal.  249,  268,  7  Pac.  Rep.  661  (applied  with 
^her  sections) ;  Johnston  vs.  County  of  8ac- 
.*amento,  1S7  Cal.  204,  207,  69  Pac  Rep.  962 
(construed). 

As  to  act  of  1880,  aatcadtair  aboro  acetloa, 
belnir  declared  mieoiiatttiitloBal,  see  ante 
{  4000  and  note. 

Am  to  eoBtmcia  for  wwfnUngf  statloaorrf 
and  aiippllefl,  see  post  (  4047  and  note. 

8.  ACTIONS  BROUGHT  BY  OR  PRO- 
CURBD  Oir  BRHAI^F  OF  COUIffTT. — General 
rule  is  that  they  must  be  brought  by  au- 
thority of  board  of  supervisors,  and  where 
money  has  been  collected  for  supervisors 
under  contract  with  them  for  percentagre, 
district  attorney  has  no  authority  to  prose- 
cute action  In  name  of  county  to  recover 
such  percentaare  without  previous  order  of 
board. — County  of  Contra  Costa  vs.  Soto,  1S8 
Cal.  57.  60.  61,  70  Pac.  Rep.  1019. 

5.  BOUNDARY  OF  COUNTY  MARKS 
LIMIT  within  which  powers  of  county  may 
be  exercised. — ^Johnston  vs.  County  of  Sac- 
ramento. 187  Cal.  204.  208.  69  Pac  Rep.  962. 

4.  COBfMRNCEMRNT  OF  LATTSUIT, 
selection  and  employment  of  attorneys  to 
commence  and  prosecute  It,  and  compromise 
and  settlement  of  same,  are  acts  which  In- 
volve exercise  of  judgrment  and  discretion 
and  cannot  be  delegated. — Scollay  vs.  County 
of  Butte.  67  Cal.  249.  266.  7  Pac.  Rep.  661. 

5.  COMMON-I^ATT  RULES  was  that  action 
did  not  lie  asralnst  county,  and  law  was 
same  In  this  state  nntll  May  11.  18S4.  when 
legislature  passed  special  statute  authorlz- 
InfiT  counties  to  sue  and  be  sued.  Previously, 
OB   Ist  of  May   of  same  year,   an  act   bad 


been  passed  exemptlner  property  of  counties 
from  forced  sale  upon  execution. — Gil  man 
▼s.  County  of  Contra  Costa,  8  Cal.  62.  57,  68 
Am.  Dec  290.  See  Gllman  vs.  County  of 
Contra  Costa,  6  Cal.  426.  428;  Gllman  vs. 
County  of  Contra  Costa,  6  C^aL  676,  677; 
Tyler  vs.  Tehama  Co.,  109  CaL  618.  621.  42 
Pac  Rep.  240. 

6.  Common -law  rule  was  that  an  action 
did  not  lie  aeralnst  county,  and  in  ab- 
sence of  some  constitutional  or  statutory 
provision,  county  was  to  be  treated  as 
political  subdivision  of  state,  created  for 
convenience,  and  not  liable  for  damaflres 
caused  by  neg'lect  of  Its  officers  or  asents. 
— Tyler  vs.  Tehama  Co.,  109  Cal.  €18,  621. 
42  Pac  Rep.  240. 

7.  CONTRACTING  FOR  COLLECTION  OF 
FROPBRTY  of  county  is  within  power  of 
supervisors,  but  they  have  no  authority  to 
delegrate  such  power  to  others. — Scollay  vs. 
County  of  Butte,  67  Cal.  249,  264,  7  Pac  Rep. 
661. 

8.  COUNTY  MAY  BE  RELATOR  In  ac- 
tion of  mandamus  to  compel  board  of  su- 
pervisors to  levy  tax  for  raisin?  money  due 
to  said  county,  it  belns:  party  beneficially 
interested. — People  ex  rel.  County  of  Contra 
Costa  vs.  Board  of  Supervisors.  26  CaL  641, 
647.    648. 

••  COUNTY  MAY  SUE  In  Its  own  name. 
— Solano  Co.  vs.  Neville,  27  CTal.  465,  469. 
See  Price  vs.  County  of  Sacramento.  6  Cs.}. 
264.  266;  County  of  Mendocino  vs.  Lamar.  SO 
Cal.  628.  629,  680. 

10.  EMPLOYMENT  OF  COUNSEL  OTHER 
THAN  DISTRICT  ATTORNEY  to  commence 
and  prosecute  suits  for  county, — ^was 
not  expressly  conferred  on  board  of  sn- 
pervisors,  but  was  obviously  Included  in 
greneral  powers  to  do  and  perform  all  such 
other  acts  and  thlngrs  as  may  be  necessary 
to  full  dischargre  of  powers  and  Jurisdiction 
conferred  on  board  and  in  power  to  control 
prosecution  and  defense  of  all  suits  to 
which  county  is  party. — Scollay  vs.  County 
of  Butte,  67  Cal.  249,  264,  7  Pac.  Rep.  661. 

11.  JUDGMENT  AGAINST  BOARD  OF 
SUPERVISORS  is  not  judfirment  a^lnst 
county.  Board  is  clothed  with  certain  lim- 
ited powers  for  managrement  of  affairs  of 
county,  and  can  only  be  subjected  to  process 
In  ordinary  common-law  actions  for  claims 
asralnst  county  by  virtue  of  expressed  pro- 
visions of  law. — ^Hastings  vs.  San  Francisco. 
18  Cal.  49.  68. 

19.  OIVNINO  AND  OPBRATINO  FER- 
RIES WITHOUT  BOUNDARIES  of  county 
Is  not  necessary  to  exercise  of  corporate 
power  g'iven  to  own  and  operate  ferry  with- 
in county;  nor  is  it  necessary  for  perform- 
ance of  corporate  duty  nor  for  accompllsb- 
ment  of  purposes  of  county  that  It  should 
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so  operate  ferry. — JohnBton  ts.  County  of 
Sacramento*  187  CaL  204,  208.  69  Pac  Rep. 
962. 

18.  PRIVATB  PROPBRTT  OF  INHAB- 
ITAJrr  of  county  Is  not  liable  to  seizure 
upon  an  execution  for  juderment  rendered 
asainst  county.  Creditor  of  county  must 
look  to  Its  revenues  alone  for  payment.— 


Bmerlc  vs.  Oilman,  10  Cal.  404,  408,  409»  410. 
70  Am.  Dec  742. 

14.  SUITS  MUST  BB  BROUGHT  BY 
COUNT Yy  which  is  the  corporation.  People 
of  county  can  neither  sue  nor  be  sued. — 
People  of  Stanislaus  Co.  ex  rel.  Smith  vs. 
Myers,  16  CaL  38,  84;  County  of  Calaveras 
vs.  Brockway,  80  Cal.  826,  826,  840. 


§4004.  LIMITATION  ON  POWERS;  LOANING  OBEDIT.  No  county 
must  in  any  manner  loan  or  give  its  credit  to  or  in  aid  of  any  person  unless 
it  is  expressly  authorized  by  law  so  to  do. 

History:  Enacted  March  12,  1872;  amended  April  27,  1880,  Code 
Amdts.  1880  (Pol  pt.),  pp.  93-94.    See  history,  §  4000  ante. 

AypUcd,  elted,  eonstraed,  referred  tOy  etc.,  A«  to  act  of  1880,  aaieiKdiBir  aboTO  seetlOB, 

In:    Leonard  vs.  January,  66  Gal.  1,  8   (con-      beinir    declared    mtconstltiitloBal,    see    ante 
strued).  I  4000  and  note. 

§  4005.  SAME.  TEMPOBAEY  LOANS.  No  money  must  be  borrowed  on 
a  temporary  loan  by  any  county  except  in  anticipation  of  the  taxes  of  the 
current  fiscal  year,  and  the  same  must  always  be  made  payable  within  eight 
months  from  the  time  of  making  the  loan. 

History:  Enacted  March  12,  1872;  repealed  April  27,  1880,  Code 
Amdts.  1880  (PoL  pt),  p.  94;  act  held  unconstitutional,  see  history,  (4000 
ante. 

Applied*  dted,  eoluitmed,  referred  to,  etc..  As  to  act  of  1880,  repealliiir  the  abOTe  see- 

In:    Leonard  vs.  January,  66  Cal.  1,  4  (con-      tlon,    belnir    declared    nncoiistltntloiial,    see 
strued).  ante  |  4000  and  note. 

§  4006.  0LA88IFI0ATI0N  OF  COUNTIES.  For  purposes  other  than  for 
roads  and  highways  the  counties  of  this  state  are  classified  as  follows : 

1.  Those  containing  twenty  thousand  inhabitants  or  over  constitute  the  first 
class; 

2.  Those  containing  eight  thousand  and  under  twenty  thousand  inhabitants 
constitute  the  second  class;  and, 

3.  Those  containing  less  than  eight  thousand  inhabitants  constitute  the  third 
class. 

History:  Enaeted  March  12,  1872;  amended  April  27,  1880,  Coda 
Amdts.  1880  (PoL  pt.),  p.  94;  act  held  unconstitational,  see  history,  8  4000 
ante. 

1.  Applied,  cited,  eonstmed,  referred  to. 

2.  Law  upon  this  subject  reivised  by  County 

Government  Act. 
8.  New  ceusus — Does  not  reorganize  county. 

4.  Population  increasing — Effect  on  classifica- 

tion of  county. 

5.  Primary  election  law  of  1895  —  Befers  to 

what. 

6.  Bedistricting   county   by   supervisors — Ef- 

fect of. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FEIRRBD  TO,  etc..  In:  Leonard  vs.  January, 
66  CaL  1,  S  (construed);  Hull  vs.  Superior 
Court,  68  Cal.  174,  177  (erroneously  con- 
strued for  9  4007;  People  ex  rel.  Stod- 
dard vs.  Williams,  64  Cal.  87,  89,  27  Pac  Bep. 
989  (construed);  Kinsey  vs.  Kelloffff.  66  Cal. 
Ill,  112,  8  Pac.  Bep.  406  (construed  with 
other  sections^;  Oett  vs.  Board  of  Super- 
visors, 111  Clal.  866.  867,  868,  48  Pao.  Key. 
1122  (construsd). 
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As  to  set  of  1880,  am«ndlnsr  and  repeal- 
Ibit  above  section,  beings  declared  nnconstl- 
tntlonal,   see   ante    i  4000    and   note. 

As  to  BQuiber  of  snpervlsors  In  tke  differ- 
ent counties,  see  post  8  4022. 

As  to  proceedings  vrbere  board  of  super* 
Tlflors  bas  Increased  or  decreased,  see  post 
I  4025  and  note. 

S.  I.AW  UPON  THIS  SUBJECT  TTAS  RB- 
TISBD  and  old  law  In  most  respects  super- 
seded by  County  Government  Act,  and  It  Is 
extremely  doubtful  whether  classification 
mentioned  in  this  section  Is  continued  in 
force  for  any  purpose  whatever. — Qett  vs. 
Board  of  Supervisors,  111  Cal.  866,  868,  48 
Pac.   Rep.   1122. 

S.  NB'W  CENSUS  does  not  have  effect  in 
itself  of  reoraranizins:  county  grovernment  so 
as  to  chanere  its  class. — Hull  vs.  Superior 
Court,  68  CaL  174,  178. 

4.     POPULATION       DrCRBASDrO       rives 
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county  rl^ht  to  ffoyernmental  organization 
of  higher  clasa.  but  code  proTldes  only 
method  by  which  such  organization  may 
begin  an  actual  existence  and  operation,  and 
until  county  is  redistrlcted  and  provision  is 
made  for  selection  of  an  appropriate  num- 
ber of  superTlsors,  county  remains  in  old 
class. — Hull  TB.  Superior  Court,  €S  CaL  174, 
178. 

S.     PRIMARY   Kt.BGnn01f   liAW   OF   1898 

refers  only  to  counties  of  first  and  second 
classes,  meaning  such  classification  as  de- 


fined by  County  Goyemment  Act,  and  not 
classification  of  above  section.  —  Gett  vs. 
Board  of  Supervisors,  111  CaL  8C6,  367,  S6t, 
4S  Pac.  Rep.  1122. 

8.  RBDISTRICrntG  oouiTrr  BT  8V- 
PB31VI80R8  upon  basis  of  last  census  mnd 
because  of  increase  of  population  changes 
class  of  county  and  thereafter  county  is 
governed  under  regulations  applicable  to 
class  into  which  it  has  been  changed. — Peo- 
ple ez  reL  Stoddard  vs.  Williams,  64  CaL 
87,  90,  91,  27  Pac.  Rep.  939. 


§  4007.  SAME.  [NEW  CENSUS  GOVERNS.]  Whenever  a  new  census 
is  taken,  the  counties,  on  the  first  day  of  July  next  thereafter,  are,  by  operation 
of  law,  classified  under  snch  census. 

History:    Enaetad  Biarch  12,  1872. 

1.  Applied,  eited,  eonstmed,  referred  to. 

2.  Judicial  notice  of  results  of  United  Statei 

census. 

3.  United  States  eensas  garenn, 

1.  APPLTBD,  CITED,  COlTSTKUIfiD,  RV« 
FBUIRBD  TO,  etc.,  in:  People  ex  rel.  Stod* 
dard  vs.  Williams,  64  Cal.  87.  89,  90,  27  Pao. 
Rep.  939  (construed);  Kinsey  vs.  Kellognr. 
66  Cal.  111.  112,  8  Pao.  Rep.  406  (applied 
witii  other  sections). 

Am  to  ecneiui  for  piiUlc  eehoola,  see  ante 
18  1684-1640  and  notes. 

As  to  courts  taktair  Indlelal  aotfce  of 
United  states  eeasas,  see  KBRR'S  CTOL 
CODB  Cnr.  PROC.  1 1876  and  note. 

As  to  proeeedlags  whea  a«aibev  of 


Is  laereaacd  or  decreased  Weaase  ef 
ehaase  la  classUleatloa  of  coiuitxy  see  post 
I  4026  and  nota 

a.   JUDiciAi«  HoncB  OF  RBSin;n  of 

the  United  States  census  may  be  taken  by 
court,  and  courts  may  resort  for  Informa- 
tion to  appropriate  documents  of  reference. 
^People  ex  rel.  Stoddard  vs.  Williams,  64 
CaL  87,  91.  27  Pao.  Rep.  939. 

S.  UNITKD  STATB9  CElfSUS  Is  census 
referred  to  by  above  section,  it  showing'  in- 
habitants of  each  political  dlyislon  of  state, 
and  is  only  census  In  this  state  which  Is 
regularly  and  periodically  taken. — ^People 
ex  rel.  Stoddard  vs.  WiUiamfl,  64  OO.  87.  91. 
27  Pao.  Rep.  98t. 


J 


Tit.  Ily  eh.  n,  art.  I«]  BOARD  OF  •VPBBVISOR8 — ^MBMBERS  OF,         (10T6>     |S  4099-4028 

CHAPTER  n. 

THB  BOARD  OF  SUPBRVISORa 

Article  L    Organization  and  Terms  of  the  Board,  §§  4022-4085, 
II.    General  Permanent  Powers,  S§  4045-4052. 
III.    Other  Powers  and  BestricUons,  §§  4064-4087, 

ARTICLE  L 

ORGANIZATION  AND  TERMS  OF  TIIE  BOARD. 

S  4022.    Board,  how  many  to  compose.  §  4029.    Clerk,  who  is^  and  his  compensation. 

8  4023.    Member  must  be  elector  of  district.  [Signature  to  records.] 

9  4024.    Term  of  office  (repealed).  9  4030.    Ihities  of  clerk. 

9  4025.    When  number  increased  or  decreased,  9  4031.  Books  to  be  kept  by  the  board. 

what  board  to  do.  9  4032.  Hegular  meetings  fixed.    [Other  meet- 

9  4026.    Vacancy  in  board,  how  filled.  ings.] 

9  4027.    Members,  how  classified  for  election  9  4033.  Other  regular  meetings  may  bo  fixed. 

(repealed).  9  4034.  Special  meetings,  how  called. 

9  4028.    Chairman,  permanent  and  temporary.  9  4035.  Meetings  and  records  public 

§  4022.    BOARD,  HOW  1IAN7  TO  COMPOSE.    Bach  county  must  have  a 
board  of  supervisors,  consisting: 

1.  In  counties  of  the  first  class,  of  seven  members; 

2.  In  counties  of  the  second  class,  of  five  members; 

3.  In  counties  of  the  third  class,  of  three  members. 

History:  Enacted  March  12,  1872;  amended  April  27,  1880,  Code 
Amdts.  1880  (Pol.  pt),  p.  95;  act  held  nnconstitntionaJ,  see  history,  9  4000 
ante. 


Applied,  cited,  eoiuitraed,  referred  to,  etc*  Aa  tm  elSMrtllcattom  of  eo«Btte%  see  ante 

In:    Leonard  vs.  January,  56  CaL  1,  8  (con-  §  4006  and  note. 

strued):  Barton  vs.  Kalloch.  66  Cal.  95.  105  ^.  ^o  Bvmber  of  avperrlBora  betii«  rem- 

(referred   to);   People   ex  reL   Stoddard   va.  lated  by  County  CtoTeniment  Act  Inatead  of 

Williams.  64   CaL  67.   69,  27  Pac  Rep.   989  cl««ilflcatioB  of  tbto  oode»  see  ante  1 4007 

(referred  to).  i^ad  note. 


As  to  act  of  1880,  ameadlniT  aboTO  aectlOBf 
belMsr  declared  vnconatltiitlomal,  see  ante 
I  4000  and  note. 

Am  to  iMuila  of  claaalfleatlos  of  comittea, 

see  ante  |  4007  and  note. 


Aa  to  proTialoBfl  of  tbia  ebapter  (chap,  n 
tit*  I  pt.  IV>  not  applyinor  to  idty  and  county 
of  San  Frandaeoy  see  post  |  4087* 


§  4023.    MEMBER  MUST  BE  ELEOTOB  OF  DISTBIOT.    Bach  member 
of  a  board  of  supervisors  must  be  an  elector  of  the  district  he  represents. 

History:  Enacted  March  12,  1872;  amended  April  27,  1880,  Code 
Amdts.  1880  (PoL  pt.),  p.  95;  act  held  anconstitutional,  see  history^  9  4000 
ante. 


Applied,  dted,  conatmcd»  referred  to,  eto.,  Aa  to  act  of  1880^  anendlav  aboTO  aectlon, 

in:    Leonard  vs.  January,  56  CaL  1,  8   (con-      belair    declared    nnconatltntlonal,    see    ante 
strued);    Hull    vs.    Superior   Court,    63   CaL      §4000  and  note. 

1)4,  178  (referred  to).  Aa  to  qaallfleatlons  of  elector,  sae  ante 

1 1083  and  note^ 

§  4024.    TEBM  OF  OFFICE  (repealed). 

History:  Enacted  March  12,  1872;  amended  April  27,  1880,  Code 
Amdts.  1880  (PoL  pt.),  p.  95;  act  held  unconstitutional,  see  history,  {4000 
ante;   repealed  March  7,  1881,  Stats,  and  Amdts.  1881,  p.  78. 

§4025.  WHEN  NXTMBEB  INCBEASED  OB  DECBEASIS),  WHAT 
BOABD  TO  DO.  If,  tinder  the  classification,  the  number  of  supervisors  of  any 
county  is  either  increased  or  diminished,  the  board  of  supervisors  must 
redistrict  the  county  into  supervisor  districts,  as  nearly  equal  in  population  aa 


tfi4o«i-4os9    (lore)     tacajvct  »  board,  HO^ir  wujUsd — cthatbmatv,  [Ft. it. 

may  be,  to  correspond  with  the  number  of  sapervisors  to  which  it  is,  under 
the  new  classification,  entitled.  If  the  number  is  increased,  at  the  first  general 
election  thereafter  supervisors  must  be  elected  for  such  new  districts  in  which 
no  supervisors  then  acting  reside ;  and  if  the  number  is  decreased,  no  successors 
must  be  elected  for  supervisors  whose  terms  expire  until  the  number  is 
decreased  to  that  to  which  the  county  is  entitled. 

Hfstory:  Enacted  March  12,  1872,  founded  upon  §  2  Act  March  20,  1855, 
Stats.  1855,  p.  51;  amended  April  27,  1880,  Code  Amdts.  1880  (PoL  pt), 
p.  96;   act  held  unconstitutional,  see  history,  $4000  ante. 

1.  Applied    cited,  construed,  referred  to.  Am  to  act  of  1880,  unendinir  above  acctloa, 

2.  BcdistrictiDg    county  —  IBased    on    United       belnv    declared    onconatltiitloBaly    see    ante 

States  census.  I  4000  and  note. 

1.     APPLIBD,  CITS2D,  CONSTRUSSD,  RBS-  -^   *®   *■"*■   '*'  redletrictln*  cooatr»  tee 

FERRKD  TO,  etc..  In:   Leonard  vs.  January.  »n^e  »  *006,  4007  and  notes. 

56  CaL  1,  8  (construed);  People  ex  rel.  Stod-  2.     REDISTRIOTING   COUNTY   by  super- 

dard   vs.   Williams,   64   Cal.    87,   89,   28   Pac.  visors    Is    based    upon    last    United    States 

Rep.  939   (referred  to);  Klnsey  vs.  Kelloesr,  census. — People    ex   rel.    Stoddard    vs.    Wil- 

65  Cal.   Ill,   112.  8  Pac  Rep.  405    (referred  Hams.  64  CaA.  87,  89.  28  Pac.  Rep.  989. 
to  with  other  sections). 

§4026.  VACANCY  IN  BOASD,  HOW  FILLED.  Whenever  a  vacancy 
occurs  in  the  board  of  supervisors,  from  a  failure  to  elect  or  otherwise,  the 
county  judge  must  fill  the  vacancy  by  appointing  for  the  unexpired  term  some 
qualified  elector  of  the  district  in  which  the  vacancy  occurs. 

History:  Enacted  March  12,  1872;  amended  April  27,  1880,  Cod« 
Amdts.  1880  (Pol.  pt.),  p.  96;  act  held  unconstitutional,  see  history,  §  4000 
ante. 

Applied,  cited,  conatmed,  referred  to,  etc,       balance  of  unexpired  term,  see  ante  S  lOOSa 
In:    Leonard  vs.  January,  56  Cal.  1,  8   (con-      and  note. 


strued).  Aji    to   power   of   the   voTerBment  to  HI 

Aa  to  act  of  1880,  amending  abore  eectton,      iraeaney,  see  ante  I  999  and  note. 


belnff    declared    vncomititQtloiial,    see    ante  As    to    what    coaatltatea    m    iraeaBey,  see 

I  4000  and  note.  ante  1 1996  and  note. 

A«  to   appointee  to   Tacancr  holding  for 

§4027.    MEMBERS,  HOW  CLASSIFIED  FOB  ELECTION  (repealed). 

History:  Enacted  March  12,  1872,  founded  upon  §6  Act  March  20,  1855 
(Stats.  1855,  p.  52),  as  amended  March  31,  1857  (Stats.  1857,  p.  153), 
by  §6  Act  April  26,  1858,  Stats.  1858,  p.  337;  repealed  April  27,  1880, 
Code  Amdts.  1880  (Pol.  pt.),  p.  96;  re-repealed  March  7,  1881,  Stats, 
and  Amdts.  1881,  p.  73. 

§  4028.  OHAIBMAN,  PEBMANENT  AND  TEMPOBABY.  The  chairman 
mnst  preside  at  all  meetings  of  the  board,  and  in  case  of  his  absence  or 
inability  to  act,  the  members  present  must,  by  an  order,  select  one  of  their 
number  to  act  as  chairman  temporarily. 

Any  member  of  the  board  may  administer  oaths  to  any  person  concemmg 
any  matter  submitted  to  them  or  connected  with  their  powers  or  duties. 

History:  Enacted  March  12.  1872,  founded  upon  8  808,  p.  49,  of  Bev. 
Stats,  of  Iowa;  amended  April  27,  1880,  Code  Amdts.  1880  (PoL  pL), 
p.  96;   act  held  unconstitutional,  see  history,  §4000  ante. 

Ap9li«d,  cited,  eonstined,  referred  to,  etc,  Aa  to  act  o£  1880,  amendlii«  above  aeetleaf 

In-  Leonard  vs.  January,  56  Cal.  1.  8   (con-       belnc    declared    vmeosatltotlosal,    see   ante 
strued).  »  ^^^^  »°**  °°*•• 

§  4029.  OLEEK,  WHO  By  AND  HIS  COMPENSATION.  [SIGNATUBE 
TO  RECORDS.]    The  clerk  of  the  county  is  ex  ofiScio  clerk  of  the  board  of 
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supervisors.  The  records  must  be  signed  by  the  chairman  and  the  clerk.  The 
clerk  must  be  paid  such  compensation  as  is  provided  by  law,  in  full  for  all 
services  as  clerk  of  the  board. 

History:  Enacted  March  12,  1872,  founded  upon  S9  6,  7  Act  March  20, 
1855,  Stats.  1855,  p.  52;  amended  April  27,  1880,  Code  Amdts.  1880 
(Pol.  pt.),  p.  96;   act  held  unconstitutional,  see  history,  §4000  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Beeord  kept  and  authenticated — Evidence 

of  proceedings. 

3.  Verification  of  public  documents — ^Power  in 

official,  not  man. 

4.  Same— Bule  as  to  proceedings  of  board. 

1.  APPI^nSD,  CITBD,  CONSTRUED,  RB- 
FERRBD  TOy  etc,  in:  Pacheco  vs.  Beck,  S2 
Cai.  8,  4  (construed);  Leonard  vs.  January, 
66  Cal.  1,  8  (construed). 

Aa  t«  aet  of  1880>  ameadliur  above  aeetloaf 
belBV  declared  aaeonatltvtloBaly  see  ante 
i  4000  and  note. 

2.  RECORD  KBPT  AND  AUTHENTI- 
CATED in  manner  provided  by  above  sec- 
tion is  evidence  of  proceedings  of  board, 
and  is  only  evidence  thereof  in  cases  where 
proeeedlnes  are  required  to  be  entered  of 
record. — Pacheco  va  Beck,  62  Cal.  8,  4. 

8.  VERIFICATION  OF  PUBLIC  DOCU- 
MENTS.— In  case  of  public  documents  re- 
quired by  law  to  be  executed  by  a  public 


officer,  general  rule  is  well  settled  that  they 
must  be  verified  by  official  signature  of  per- 
son who  made  them.  Rule  applies  to  ex- 
ecution of  all  public  authorities  where 
exercise  of  power  affects  property  of  citi- 
zen. Power  is  reposed  In  official,  not  in 
man.  who,  but  for  protection  of  law,  would 
be  a  trespasser. — People  vs.  Eureka  I*  &  Y. 
C.   Co.,  48  CaL   148,  146. 

4.     Rule    as    to    proceedtasa    of    board.-— 

Rule  requiring  public  documents  to  be  veri- 
fied by  official  signature  of  person  making: 
them,  does  not  apply  to  proof  of  records  of 
corporate  body  which  exercises  powers  mu- 
nicipal and  quasl-lesrlslative.  Proceedingrs 
recorded  are  not  acts  of  chairman  or  clerk; 
they  slgrn  minutes  not  as  certlfyinsr  to  their 
own  official  action,  but  as  witnesses  that 
record  is  record  made  by  clerk  under  direc- 
tion of  board. — People  vs.  Eureka  L.  &  T. 
C.  Co.,  48  C^L  148,  146;  Pacheco  vs.  Beck,  68 
CaL  8,  4. 


§  4030.    DXTTIES  OF  OLEKK    The  clerk  of  the  board  must : 

1.  Record  all  the  proceedings  of  the  board; 

2.  Make  full  CBtries  of  all  their  resolutions  and  decisions  on  all  questions 
concerning  the  raising  of  money  for,  and  the  allowance  of  accounts  against 
the  county; 

3.  Record  the  vote  of  each  member  on  any  question  upon  which  there  is  a 
division,  or  at  the  request  of  any  member  present; 

4.  Sign  all  orders  made  and  warrants  issued  by  order  of  the  board  for  the 
payment  of  money,  and  when  he  is  not  also  the  county  auditor,  certify  the 
same  to  that  officer; 

5.  Record  the  reports  of  the  county  treasurer  of  the  receipts  and  disburse- 
ments of  the  county; 

6.  Preserve  and  file  all  accounts  acted  upon  by  the  board; 

7.  Preserve  and  file  all  petitions  and  applications  for  franchises,  and  record 
the  action  of  the  board  thereon ; 

8.  Record  all  orders  levying  taxes;  and, 

9.  Perform  all  other  duties  required  by  law  or  any  rule  or  order  of  the 
board. 

History:     Enacted  March  12,  1872,  founded  npon  9  319  Bev.  Stats,  of 
Iowa,  1860,  p.  52. 

Applied,  cited,  conetroed*  referred  to,  eta*  Ae  to  evldeBee  of  reeordi^  see  ante  |  8029 

In:     Pacheco   vs.   Beck,   68   CaL   8,   4    (con-      and  note, 
strued). 

§  4031.    BOOKS  TO  BE  KEPT  BY  THE  BOABD.    The  board  must  cause 
to  be  kept: 
1.  A  ''Minute  Book,''  in  which  must  be  recorded  all  orders  and  decisions 
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made  by  them,  and  the  daily  proceedings  had  at  all  regular  and  special 
meetings. 

2.  An  "Allowance  Book,"  in  which  must  be  recorded  all  orders  for  the 
allowance  of  money  from  the  county  treasury,  to  whom  made,  and  on  what 
account,  dating,  numbering,  and  indexing  the  same  through  each  year. 

3.  A  *'Road  Book,"  containing  all  proceedings  and  adjudications  relating 
to  the  establishment,  maintenance,  change,  and  discontinuance  of  roads,  road 
districts,  and  overseers  thereof,  their  reports  and  accounts. 

4.  A  ''Franchise  Book,"  containing  all  franchises  granted  by  them,  for  what 
purpose,  the  length  of  time  and  to  whom  granted,  the  amount  of  bond  and 
license-tax  required. 

5.  A  "Warrant  Book,"  to  be  kept  by  the  county  auditor,  in  which  must  be 
entered,  in  the  order  of  drawing,  all  warrants  drawn  on  the  treasury,  with 
their  number  and  reference  to  the  order  on  the  minute  book,  with  the  date, 
amount,  on  what  account,  and  name  of  payee. 

History:     Enacted  March  12,  1872,  founded  npon  S318  Bev.  Stats,  of 
Iowa,  1860,  p.  52. 


1.  Applied,  cited,  conatrued,  referred  to. 

2.  Ordinance    of    board— Becording    not   re- 

quired. 
8.  Becording — Meaning  thereof. 

1.    Applied,  dted,  eoMatmed,  referred  to« 

etc.,  in:    Oakland  Pav.  Co.  ra.  Tompkina,  72 
Cal.   5.   9,   1   Am.   St.   Rep.   17,   12  Pae.   Rep. 
801  (referred  to  with  other  aectiona). 
%    OrdtaaHce  of  board  of  auperviaora  la 


not  required  to  be  recorded,  under  CountT 
Oovemment  Act,  In  order  to  give  It  ralldlty. 
—People  va.  Cole,  70  CaL  59,  60,  11  Paa  Rep. 
4tl. 

S.     Reeordlnir  mean*  eBterlmir  la  veeeri* 

by  identifying  reference,  not  copying  out  at 
full  length. — Oakland  Par.  Co.  va  Tomp- 
kina,  72  Cal.  S.  t,  9,  1  Am.  St.  Rep.  17,  It 
Pac.  Rep.  SOI. 


§4032.    BEOULAB  UEETmOS  FIXED.     [OTHER  MEETINOS.]     The 

regular  meetings  of  the  boards  of  supervisors  must  be  held  at  their  respectiye 
county  seats  on  the  first  Mondays  in  May,  August,  November,  and  Febroaiy 
of  each  year,  and  must  continue  from  time  to  time  until  all  the  business  before 
them  is  disposed  of.  Such  other  meetings  must  be  held,  to  canvass  election 
returns,  equalize  taxation,  and  [for]  other  purposes,  as  are  prescribed  in  this 
code  or  provided  for  by  the  board. 

History:  Enacted  March  12,  1872,  founded  npon  §  4  Act  March  20,  1855 
(Stats.  1855,  p.  52),  as  amended  May  18,  1861  (Stata.  1861,  p.  511),  and 
March  80,  1868,  Stats.  1867-8,  p.  541. 


1.  Applied,  cited,  construed,  referred  to. 

2.  County  Government  Act  regulating  meet* 

ings — Effect  of. 
8.  Same — ^As  to  repealing  above  section. 
4.  Quorum  of  board — Majority  may  act. 

1.  APPI^raSD,  CITED,  CONSTRUBD,  RB- 
FBRRED  TO,  etc.,  In:  Ex  parte  Bennlnser, 
64  Cal.  291,  298,  SO  Pac  Rep.  846  (con- 
strued); Ex  parte  Benjamin,  65  CaL  810, 
311,  4  Pac.  Rep.  28  (conatrued). 

3.  COUNTY  GOTERlfMBlfT  ACT  reSTU- 
latln?  meetingrs  of  board  of  auperviaora 
would  not  have  effect  of  Invalidating:  ordi- 
nance passed  after  such  act  went  into  effect, 
but  at  meeting:  of  board  which  was  legally 
commenced  and  continued  under  above  sec- 
tion,  althougrh   aaid   meetlngr  waa  not  held 


according  to  provisions  of  County  (Joveni- 
ment  Act. — ^Bx  parte  Bennlngrer,  64  CbL  Sll, 
292,  80  Pac  Rep.  846;  Bx  parte  Benjamin. 
66  Cal.  810,  811.  4  Pac  Rep.  28. 

S.     COtnVTT  OOVISItFrBnBNT  ACT  was  not 

intended  to  repeal  provlalon  of  this  code 
provldingr  for  regular  meeting  of  board  of 
aupervlsors  until  board  ahould  Itself  pro- 
vide for  holding  of  such  regular  meeting* 
under  provisions  of  new  act. — Ex  parte  Ben- 
jamin, 65  Cal.  810.  811,  4  Pac  Rep.  23. 

4.  aVORUM  OF  BOARD  OF  SUPERVIS- 
ORS BfAT  ACT  and  majority  of  auch  qnorun 
may  decide  any  queation  upon  which  tber 
may  act,  even  though  auch  majority  may  be 
leaa  that  one  half  of  aald  board. — People 
ex  rel.  Flint  va.  Harrington,  68  Cal.  257,  Ut 


§4033.    OTHER  SEGULAB  MEETINOS  MAY  BE  FIXED.  In  the  counties 
of  the  first  and  second  classes  additional  regular  meetings,  not  exceeding  two 
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in  each  year,  may  be  provideci  for,  fixed,  and  held  for  the  transaction  of  busi- 
ness by  an  order  duly  entered  of  record,  in  which  mnst  be  specified  the  charac* 
ter  of  business  to  be  transacted  at  such  additional  regular  meetings,  and  none 
other  than  that  specified  must  be  transacted.  Notice  of  the  order  fixing  such 
additional  meetings  must  be  published  for  four  weeks,  in  a  paper  published 
in  the  county,  before  the  ordinance  is  effective. 

History:    Enacted  Biareh  12,  1872. 

§  4034.  SPECIAL  MZETINOS^  HOW  CALLED.  If  at  any  time  after  the 
adjournment  of  a  regular  meeting  the  business  of  the  county  requires  a  meet- 
ing of  the  board,  a  special  meeting  may  be  ordered  by  a  majority  of  the  board. 
The  order  must  be  entered  of  record,  and  five  days'  notice  thereof  must  by  the 
clerk,  be  given  to  each  member  not  joining  in  the  order.  The  order  must 
specify  the  business  to  be  transacted,  and  none  other  than  that  specified  must 
be  transacted  at  such  special  meeting. 

Htstory:     Enacted  March  12,  1872,  founded  upon  1 6  Act  March  20,  1855, 
Stats.  1855,  p.  52. 

§  4036.  MEETmOS  AND  SECOBDS  PUBLIC.  All  meetings  of  the  board 
must  be  public,  and  the  books,  records,  and  accounts  must  be  kept  at  the  office 
of  the  clerk,  open  at  all  times  for  public  inspection  free  of  charge. 

History:     Enacted  March  12,  1872,  founded  upon  U  6-8  Act  March  20, 
1855,  Stats.  1855,  p.  62. 


ARTICLE  n. 

GENERAL  PERMANENT  POWERa 

9  4045.        Power  to  impose  license-taz.  §  4048.    Funding  ontstandmg  indebtedness  of 

§  4046.        General  permanent  powers.  counties.     [Form  of  bonds.] 

§  4047.        Special  powers  of  supervisors  [di-      •  ^^^'    Bonds.     Custody,    disposal    and    ac- 

recting  sheriff  to  attend.     Con-      ,  . .„      .  ^^^^  o';  .^     ^  ^     ^, 
^gmp^f  9  4050.    Assessment  [bond  fund]. 

•  ..^...riei      Jl  X        A      1.^     — i.^x      §4051.    Redemption  of  bonds. 

9  4047[a].  8nper^«  mustwn^^^^  for  what      j  ^052.    Failure*^  to  levy  tax,  owner  may  file 
[and  how  contracts  let].  ^^^  ^^  ^^^^  controller. 

§  4046.  POWEB  TO  IMPOSE  LIOENSE-TAX.  The  board  of  supervisors, 
in  their  respective  counties,  have  jurisdiction  and  power,  under  such  limita- 
tions and  restrictions  as  are  prescribed  by  law,  and  in  addition  to  their  other 
jurisdiction  and  powers,  to  impose  a  license-tax,  at  a  rate  to  be  fixed  annually 
by  them,  upon  the  following-named  persons,  occupations,  and  business : 

1.  [Occupation-tax.]  Auctioneers,  bridges,  ferries,  wharves,  chutes,  piers,  per- 
sons  engaged  in  banking,  loaning  money  at  interest,  or  in  buying  or  selling 
notes,  bonds,  or  other  evidences  of  indebtedness  of  private  persons ;  or  in  buy- 
ing or  selling  state,  county,  or  city  stocks,  or  other  evidences  of  state,  county, 
or  city  indebtedness,  or  stocks ;  or  notes,  bonds,  or  other  evidences  of  indebted- 
ness of  incorporated  companies;  or  in  buying  or  selling  gold  dust,  gold  or 
silver  bullion,  or  gold  or  silver  coin;  proprietors  of  billiard  tables  not  kept 
exclusively  for  family  use,  theaters,  exhibitions  of  a  caravan  or  menagerie,  or 
any  collection  of  animals,  circus,  or  other  acrobatic  performance;  each  show 
for  pay  of  any  figures,  jugglers,  necromancers,  magicians,  wire  or  rope 
dancers,  or  sleight-of-hand  exhibition ;  all  pawnbrokers,  keepers  of  intelligence 
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offices,  persons  who  sell  spirituous,  malt^  or  fermented  liqnorSy  or  wine  in  less 
quantities  than  one  quart. 

2«  Every  person  who,  at  a  fixed  place  of  business,  sells  any  goods,  wares,  or 
merchandise,  wines  or  distilled  liquors,  drugs  or  medicines,  jewelry  or  wares 
of  precious  metals,  whether  on  commission  or  otherwise  (except  agricultural 
or  vinicultural  productions,  or  the  productions  of  any  stock,  dairy,  or  poultry 
farm  of  this  state,  when  sold  by  the  producer  thereof,  and  except  sach  as  are 
sold  by  auctioneers  at  public  sale  under  license) ;  all  persons  who  keep  horses 
or  carriages  for  hire  (except  such  as  are  used  in  the  transportation  of  goods) ; 
every  traveling  merchant,  hawker,  or  peddler  who  vends  goods,  wares,  or  mer- 
chandise of  any  kind,  other  than  the  manufactures  or  productions  of  this  state; 
every  person  who  keeps  a  stallion,  jack,  or  bull,  and  who  permits  the  same  to 
be  used  for  the  purpose  of  propagation  for  hire;  a  license  for  propagation, 
obtained  from  the  tax-collector,  under  the  provisions  of  this  act,  shall  entitle 
the  holder  thereof  to  the  right  to  go  into  any  county  of  this  state  for  the  pur- 
poses of  propagation,  without  further  license  or  expense. 

[Charitable  entertainment  excepted.]  The  provisions  of  this  section  do  not 
apply  to  exhibitions  or  entertainments  given  for  the  benefit  of  churches, 
schools,  or  other  charitable  entertainments,  by  any  amateur  dramatic  asso- 
ciation or  literary  society  of  the  town  or  district  in  which  such  exhibition  or 
entertainment  is  given.  The  sale  of  liquors  and  wines  by  persons  licensed 
under  division  two  of  this  section,  must  not  be  in  less  quantity  than  one  quart 
measure.  No  license  must  be  required  of  physicians,  surgeons,  apothecaries, 
or  chemists  for  any  wines  or  spirituous  liquors  they  may  use  in  the  prepara- 
tion of  medicines. 

3.  [Board  to  fix  county  licenses.]  The  board  of  supervisors  of  each  connty 
must,  on  the  first  Monday  of  October  of  each  year,  fix  the  rates  of  county 
licenses ;  provided,  that  after  the  passage  of  this  act  said  board  of  supervisors 
of  each  county  may,  at  any  general  or  special  meeting  of  said  board,  held  as 
required  by  law,  fix  the  rates  of  said  licenses  up  to  the  first  Monday  of  October, 
A.  D.  eighteen  hundred  and  eighty-three,  and  said  licenses  shall  be  collected  at 
said  rates  for.  the  year  eighteen  hundred  and  eighty -three  until  said  rates  are 
fixed  on  said  first  Monday  of  October,  A.  D.  eighteen  hundred  and  eighty- 
three. 

4.  [How  license-tax  collected.]  The  licenses  herein  provided  for  shall  be 
collected  as  now  provided  for  by  the  provisions  of  chapter  fifteen,  title  seven, 
part  three,  of  the  Political  Code  of  the  state  of  California. 

History:     Enacted  March  13,  1883,  Stats,  and  AmdtB.  1883,  pp.  297-298. 

1.  Applied,  cited,  construed,  referred  to.  9.  Kepeal   of   above  section  effected  l^ 

2.  Failure  to  take  out  Ucense  does  not  County  Government  Act 

make  party  debtor  of  county.  10-14.  Same— Effect    of    on    meeting   to  & 

3.  License-tax  not  a  penalty,  but  in  na-  ,»      license  rates. 

ture  of  debt.  ^^'  Steam  railroad  —  County  hcense  may 

4.  Liquor    traffic—License    upon,  valid.  ^  imposed  upon. 

5.  Local  authorities — Possess  what  pow-         1.    applied,  citbd,  coktstrited,  RB- 

ers.  FBRRBD    TO,    etc.,    in:     County    of   Santa 

6.  Power  to  impose  license-tax — Conferred      Clara  vs.  Southern  Pac.  R.  Co.,  66  CaL  «42. 

by  County  Government  Act.  «48.  644,  6  Pac.  Rep.  744  (construed);  Peo- 

7.  Beason  of  constitutional  provision  as      pie  ts.   Cole,   70   Cal.   59,   11  Pac.  Rep.  4SI 

to  who  may  levy  taxes.  (construed);  County  of  San  Luis  Obispo  va 

8.  Recording  of  ordinance  not  necessary.      Hendricks.  71  Cal.  242,  244.  247.  248.  II  Pac 
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Rep.  0S2  (conetrued);  Bx  parte  Campbell, 
74  Cal.  20,  24,  5  Am.  St.  Rep.  418,  15  Pac 
Rep.  818  (referred  to  with  other  sections); 
County  of  Monterey  vs.  Abbott,  77  Cal.  641, 
542.  18  Pac.  Rep.  113.  20  Id.  78  (referred  to); 
Mendocino  Co.  vs.  Bank  of  Mendocino,  86 
CaL  255,  256,  257,  268,  24  Pac.  Rep.  1002 
(construed);  People  vs.  Dunn,  89  Cal.  228, 
229,  26  Pac.  Rep.  761  (construed). 

Am  to  coiintlea  maklnir  local  polleoy  aanl- 
tm*T9  ■■'A  aocli  otkcr  rewlatloiui  as  are  Bot 
tai  eomlllet  witli  Keaeral  laws,  see  Const.  1879 
art.  XI  1 11;  HRNNINCPS  GLIPrBllAI.  LAWS 
p.  xcil. 

Aa  to  lesfalatmro  kavliis  bo  power  to  lm« 
pooo  tax  upon  counties  and  other  pnblle 
corporatiomi  or  upon  the  inhabitants  or 
property  thereof  for  county  or  other  such 
purposes,  see  Const.  1879  arL  XI  fil2;  HBN<- 
mHG'S  GBNRRAIi  IjAWB  p.  XClL 

An  to  lesfalatnro  karlnv  power  to  veot 
coanty  antkorltles  with  richt  to  assess  and 
eoUect  taxes  for  connty  pnrposesy  see  Const. 
1879  art.  XI  {12;  HBNIfING>8  GBNBRAL 
LA1¥8  p.  XCiL 

An  to  llcensesy  senerallyy  see  ante  |  8366 
and   note. 

An  to  licenses  la  mimlelpalltleBy  see  ante 
S  3359  and  note. 

2.     FAILURB    TO    TAKB    OUT    lilCBNSB 

does  not  make  party  debtor  of  county  in 
such  sense  that  an  ordinary  action  of  debt 
could  be  maintained  against  him.  Such  ac- 
tion, however,  may  be  authorized  by  stat- 
ute, but  the  provisions  of  such  statute  must 
be  strictly  followed. — County  of  Monterey 
vs.  Abbott,  77  Cal.  641,  648,  18  Pae.  Rep.  118, 
20  Id.  73.  See  Mendocino  Co.  vs.  Bank  of 
Mendocino,  86  Cal.  255,  257,  258,  24  Pac.  Rep. 
1002;  Merced  Co.  vs.  Helm,  102  Cal.  169,  168- 
169,  86  Pac.  Rep.  899. 

8.     I.ICBNSB-TAX   IS   NOT   A   PBNALTY, 

but  in  nature  of  debt  due  from  defendant, 
who  fails  to  take  out  license,  to  the  county, 
or  what  is  same  thingr,  duty  devolving  upon 
defendant  personally,  which  can  be  enforced 
preclBely  as  thougrh  he  had  contracted  with 
county  to  pay  such  sum  of  money. — County 
of  San  Luis  Obispo  vs.  Hendricks.  71  Cal. 
242.  245,  11  Pac.  Rep.  682.  See  People  vs. 
Seymour,  16  Cal.  332,  343,  844,  76  Am.  Dec. 
621;  Perry  vs.  Washburn,  20  Cal.  318,  350, 
351;  City  of  Oakland  vs.  Whipple,  89  Cal. 
112.  115;  San  BYanclsco  Gas  Co.  vs.  Brick- 
wedel,  62  Cal.  641,  645;  City  of  Sacramento 
vs.  Dillman,  102  Cal.  107,  112,  36  Pac.  Rep. 
385;  County  of  San  Luis  Obispo  vs.  Green- 
berg,  120  Cal.  300.  305,  52  Pac.  Rep.  797. 

Compare!  County  of  Monterey  vs.  Abbott, 
77  Cal.  541,  543.  18  Pac.  Rep.  113,  20  Id.  73; 
Merced  County  vs.  Helm,  102  Cal.  159,  163, 
169,  86  Pac.  Rep.  399. 

4.  LiaVOR  TRAFFIC,  LICBNSB  IM- 
POSRD  UPON,  is  valid.  Right  to  sell  intox- 
Icatingr  liquors  is  not  one  of  privilegres  and 
immunities  of  citizens  of  United  States, 
which  states  are  forbidden  to  abrldgre,  and 
power  to  license  tippling-houses  may  be 
enforced    as    police    regulation.  —  Ex    parte 


Campbeli,  74  Cal.  20,  23,  24,  6  Am.  St.  Rep. 
418,  15  Pac  Rep.  318. 

8.  LOCAIi  AUTHORITIES  POSSBSSBD 
ONIiY  SUCH  POWERS,  prior  to  Const. 
of  1879,  as  were  expressly  or  by  necessary 
implication  conferred  upon  them  by  their 
charters.  Const.  1879  art.  XI  i  11  gives  local 
authorities  power  to  adopt  and  enforce  po- 
lice, sanitary,  etc.,  regulations  not  in  con- 
flict with  general  laws. — Ex  parte  Campbell, 
74  Cal.  20,  23,  6  Am.  St.  Rep.  418,  16  Pac. 
Rep.  818. 

6.     POWBR    TO    IMPOSflS    LICEINSE-TAX 

Is  plainly  conferred  by  subd.  26  of  S  26  of 
County  Government  Act  of  1888,  and  such 
act  must  be  read  together  with  and  recon- 
ciled with  above  section.  Repeals  by  im- 
plication are  not  favored. — County  of  Santa 
Clara  vs.  Southern  Pac  R.  Co.,  66  CaL  642, 
648,  644,  6  Pac.  Rep.  744. 

r.  RBASON  FOR  CONSTITUTIONAL 
PROVISION  taking  power  to  Impose  taxes 
for  county  purposes  from  legislature  and 
vesting  it  in  local  authorities,  is  but  an- 
other of  many  evidences  to  be  found  in  new 
constitution  of  intention  to  bring  matters 
of  local  concern  home  to  people. — ^People  vs. 
Martin,  60  Cal.  153,  166,  166. 

8.  RJCCORDING   OF  ORDINANCB   Is   not 

necessary  in  order  for  it  to  take  effect. 
Publication  or  posting,  however.  Is  made 
necessary  to  its  validity. — People  vs.  Cole, 

70  Cal.  59,  60,  11  Pac.  Rep.  481. 

9.  RBPBAI^    OF   ABOVB    SECTION   WAS 

BFFBOTBD  by  County  Government  Act  of 
March  18,  1883  (Stats.  1888  p.  297  S  25  subd. 
25  p.  808). — County  of  San  Luis  Obispo  vs. 
Hendricks,  71  Cal.  242,  248.  11  Pac.  Rep.  682. 
See  Ex  parte  Benninger,  64  Cal.  291,  292, 
80  Pac.  Rep.  846.  Ex  parte  Benjamin.  65  Cal. 
810,  811,  812,  813,  4  Pac  Rep.  23;  County  of 
Santa  Clara  vs.  Southern  Pac  R.  Co.,  66  Cal. 
642,  648,  6  Pac.  Rep.  744. 

10.  Bffect  of  on  meeting  to  ftx  license 
rates. — Commencing  on  first  day  of  October 
to  fix  rates  of  county  license,  and  continu- 
ing from  day  to  day  for  several  days  before 
concluding  ordinance  on  subject,  is  sub- 
stantial compliance  with  statute.  Proper 
construction  of  County  Government  Act  is 
not  that  power  of  fixing  tax-rate  is  to  cease 
with  end  of  first  Monday  in  October. — Peo- 
ple vs.  Cole,  70  Cal.  69,  60,  11  Pac  Rep.  481. 
See  Ex  parte  Benninger,  64  Cal.  291.  292, 
80  Pac.  Rep.  846;  Ex  parte  Benjamin.  66  Cal. 
810,  311.  812,  313,  314,  4  Pac.  Rep.  23. 

11«  Compares  County  of  San  Luis  Obispo 
vs.  Hendricks,  71  Cal.  242,  248,  11  Pac.  Rep. 
682. 

12.  Fixing  tax-rate  on  first  Monday  In 
October,  after  County  Government  Act  of 
1883  had  gone  into  effect  and  supervisors 
had  not  provided  by  ordinance  under  such 
act  for  holding  of  regular  meetings,  is  in- 
valid, for  reason  that  above  section  of  Po- 
litical Code  was  repealed,  and  ordinance 
was  not  passed  at  regular  meeting  of  board. 
— County  of  San  Luis  Obispo  vs.  Hendricks, 

71  Cal.  242.  248,  11  Pac.  Rep.  682. 
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Compares  People  ts.  Cole,  70  Cal.  59,  60, 
11  Pac  Rep.  481. 

IS.  Meetlnir  remlarly  eommemccd  under 
provisions  of  this  code,  and  continued  regru- 
larly  from  day  to  day,  Is  legral  meetlngr,  and 
ordinance  Is  valid  that  was  passed  at  such 
a  meetlngr  subsequent  to  County  Govern- 
ment Act,  repealing  provisions  of  this  code, 
where  repealing  act  provided  that  board 
by  ordinance  should  provide  for  holding 
regular  meetlngrs  at  their  respective  county 
seats  under  such  act,  and  such  meetinsr  had 
not  yet  been  provided  for.— Ez  parte  BeB- 


nlngrer,  64  Cal.  291,  292,  80  Pac  Rep.  846; 
Ex  parte  Benjamin,  65  Cat  810,  811,  818, 
818,  4  Pac.  Rep.  28. 

14,  Compare  I  County  of  San  Lais  Oblapo 
vs.  Hendricks,  71  Cat  242,  248,  11  Pac.  Rep. 
682. 

IB.  STEAM  RAIUIOAD  COMFAHT  may 
have  county  license  Imposed  on  it  by  ordi- 
nance of  board  of  supervisors;  board  bavins 
such  power  both  under  above  section  and 
also  under  County  Government  Act. — County 
of  Santa  Clara  vs.  Southern  Pac  R.  Co,  66 
Cat  642,  643,  644.  6  Pac  Rep.  744. 


§  4046.  OENEBAL  PEBMANENT  POWERS.  The  boards  of  supervisors, 
in  their  respective  counties,  have  jurisdiction  and  power,  under  such  limita- 
tions and  restrictions  as  are  prescribed  by  law: 

1.  To  supervise  the  official  conduct  of  all  county  offixsers,  and  officers  of  all 
districts  and  other  subdivisions  of  the  county  charged  with  assessing,  collect* 
ing,  safe-keeping,  management,  or  disbursement  of  the  public  revenues;  see 
that  they  faithfully  perform  their  duties;  direct  prosecutions  for  deUn- 
quencies;  and  when  necessary,  require  them  to  renew  their  official  bonds,  to 
make  reports,  and  to  present  their  books  and  accounts  for  inspection. 

2.  To  divide  the  counties  into  townships,  school,  road,  and  other  distriets 
required  by  law,  change  the  same,  and  create  others,  as  convenience  requires. 

3.  To  establish,  abolish,  and  change  election  precinctSi  and  to  appoint  inspec- 
tors and  judges  of  election,  canvass  all  election  returns,  declare  the  result,  and 
issue  certificates  thereof. 

4.  To  lay  out,  maintain,  control,  and  manage  public  roads,  turnpikes,  ferries, 
and  bridges  within  the  county,  and  levy  such  tax  therefor  as  authorised  by 
law. 

5.  To  provide  for  the  care  and  maintenance  of  the  indigent  sick,  or  the 
otherwise  dependent  poor  of  the  county;  erect,  officer,  and  maintain  hospitals 
therefor,  or  otherwise  provide  for  the  same;  and  to  levy  the  necessary  tax 
therefor, 'per  capita,  not  exceeding  three  dollars,  and  an  ad  valorem  tax  not 
exceeding  one  fifth  of  one  per  cent,  or  either  of  such  levies  when  both  are  not 
required,  on  all  taxpayers  and  taxable  property  of  the  county. 

6.  To  provide  a  farm  in  connection  with  the  county  hospital,  and  make  regu- 
lations for  working  the  same. 

7.  When  there  are  no  necessary  county  buildings,  to  provide  suitable  rooms 
for  county  purposes. 

8.  To  purchase,  receive  by  donation,  or  lease  any  real  or  personal  proper^ 
necessary  for  the  use  of  the  county,  preserve,  take  care  of,  manage,  and  con- 
trol the  same ;  but  no  purchase  of  real  property  must  be  made  unless  the  value 
of  the  same  has  been  previously  estimated  by  three  disinterested  citizens  of  the 
county  appointed  by  them  for  that  purpose,  and  no  more  than  the  appraised 
value  must  be  paid  therefor. 

9.  To  cause  to  be  erected  and  furnished  a  court-house,  jail,  hospital,  and 
such  other  public  buildings  as  may  be  necessary. 

10.  To  sell  at  public  auction  at  the  court-house  door,  after  thirty  days'  pr^ 
vious  notice,  given  by  publication  in  a  newspaper  of  the  county,  or  posted  in 
five  public  places  of  the  county,  and  convey  to  the  highest  bidder,  for  cash. 
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any  property,  real  or  personal,  belonging  to  the  county,  paying  the  proceeds 
into  the  county  treasury  for  the  use  of  the  county. 

11.  To  efTOTnino  and  audit  the  accounts  of  all  officers  having  the  care,  man- 
agement, collection,  or  disbursement  of  moneys  belonging  to  the  county,  or 
appropriated  by  law  or  otherwise  for  its  use  and  benefit. 

12.  To  examine^  settle,  and  allow  all  accounts  legally  chargeable  against  the 
<sonnty,  except  salaries  of  ofiScers,  and  order  warrants  to  be  drawn  on  the 
county  treasurer  therefor,  and  provide  for  the  issuing  of  the  same. 

13.  To  levy  such  tax  annually  on  the  taxable  property  of  the  county  as  may 
be  necessary  to  defray  the  current  expenses  thereof,  including  salaries  other- 
wise unprovided  for,  not  exceeding  one  dollar  on  every  one  hundred  dollars 
of  value  for  any  one  year;  and  to  levy  such  taxes  as  are  required  to  be  levied 
by  special  or  local  statutes. 

14.  To  equalize  the  assessments. 

15.  To  direct  and  control  the  prosecution  and  defense  of  all  suits  to  which 
the  county  is  a  party. 

16.  To  insure  the  county  buildings  in  the  name  of  and  for  the  benefit  of  the 
county. 

17.  To  grant  licenses  and  franchises,  as  provided  by  law,  for  constructing, 
keeping,  and  taking  tolls  on  roads,  bridges,  ferries,  wharves,  chutes,  and  piers. 

18.  To  fix  the  compensation  of  all  county  officers  not  otherwise  in  this  code 
or  by  general  or  special  law  fixed,  and  provide  for  the  payment  of  the  same. 

19.  To  fill  by  appointment  all  vacancies  that  may  occur  in  county  or  town- 
ship offices,  except  those  of  county  judge  and  supervisor. 

20.  To  adapt  to  the  county  the  provisions  in  this  code,  for  the  preservation 
of  the  health  of  San  Francisco  or  Sacramento,  for  such  limited  time  as  they 
may  deem  proper,  and  to  provide  for  the  expenses  thereof. 

21.  To  contract  for  the  county  printing,  and  provide  books  and  stationery 
for  county  officers. 

22.  At  the  adjournment  of  each  session  of  the  board  to  cause  to  be  pub- 
lished in  a  newspaper  or  otherwise  a  fair  statement  of  all  their  proceedings, 
and  semi-annually  a  statement  of  the  financial  condition  of  the  county. 

23.  To  make  regulations  for  the  destruction  of  gophers,  squirrels,  other  wild 
animals,  and  noxious  weeds,  and  to  levy  a  special  tax  of  not  exceeding  three 
cents  on  each  one  hundred  dollars  of  taxable  property,  wherewith  to  pay 
rewards  therefor.  To  make  regulations  for  the  protection  of  game,  fish,  and 
shellfish,  and  for  the  prevention  of  injuries  to  sheep  by  dogs,  and  to  tax  dogs, 
and  direct  the  application  of  the  tax.  When  such  regulations  are  made  as 
provided  in  this  section  relating  to  game  and  fish,  the  laws  of  the  state  for 
the  protection  thereof  are  suspended  in  such  county. 

24.  To  make  and  enforce  such  rules  and  r^n^ations  for  the  government  of 
their  body,  the  preservation  of  order,  and  the  transaction  of  business,  as  may 
be  necessary. 

25.  To  adopt  a  seal  for  their  board,  a  description  and  impression  whereof 
must  be  filed  by  their  clerk  in  the  offices  of  the  county  clerk  and  secretary  of 
state. 

26.  To  do  and  perform  all  other  acts  and  things  required  by  law  not  in  this 
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title  enumerated,  or  which  may  be  necessary  to  the  fall  discharge  of  the  duties 
of  the  chief  executive  authority  of  the  county  government. 

Hfstory:  Enacted  March  12,  1872,  founded  upon  §11  Act  March  20, 
1855  (Stats.  1855,  p.  54),  and  Act  March  16,  1870,  Stats.  1869-70,  p.  316; 
amended  AprU  27,  1880,  Code  Amdte.  1880  (PoL  pt.),  pp.  96-100;  act  held 
unconstitutional,  see  history,  §  4000  ante. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Actions  brought  by  or  on  behalf  of  countj 

— Supervisors  controL 

3.  Agreement  for  joint  ferry  between  two 

counties — ^Void. 

4.  Allowing  claim  by  board — Quasi- judicial 

act 

5.  Authorizing  supervisors  to  appoint  dep- 

uty to  county  oifice— When  invalid. 

6.  Canvassing    election    returns  —  Duty    of 

board. 

7.  Canvass  of   votes  —  Ministerial   duty   of 

board. 

8.  Change  in  classification  of  county — ^Fixing 

compensation  of  officers. 

9.  Character  of   duties   exercised  by  super- 

visors—judicial, legislative^  and  execu- 
tive. 

10.  Contract  for  erection  of  county  building 

need  not  provide  for  eight-hour  day. 

11.  Contract   for   county   printing — Must   be 

made  by  board. 

12.  Same — ^Without    ten    days'    public   notice 

and  to  lowest  bidder,  void. 
18.  Contract    for    publication   of   delinquent- 
tax  list — Tax-collector  has  no  power  to. 

14.  Court-houses,  jails,  and  hospitals  are  pub- 

lic buildings. 

15.  Designation  of  fund  upon  which  warrant 

must   be  drawn — ^Not   necessary  in  al- 
lowing claims. 

16.  Determining  sufficiency  of  bond — Judicial 

act. 

17.  Employment  of  party  to  collect  property 

— When  void. 

18.  Employment   of   special   counsel  —  When 

legal. 

19.  Establishing  toll-roads — ^Procedure  limits 

authority  of  board. 

20.  Expense  of  building  jails — ^Part  of  cur- 

rent expenses. 

21.  Franchise  granted — Must  not  conflict  with 

general  statute. 

22.  Laying  water-pipes — Bight  to  not  a  fran- 

chise. 

23.  Liquor   license   established   by   township, 

when  void. 

24.  Majority  of  quorum  has  power  to  act. 

25.  Requiring   constable  to   file  new   bond- 

When  invalid. 

26.  Powers    conferred    upon    municipalities — 

Not  to  be  delegated. 

27.  Physician  employed  by  supervisors — Mere 

servant. 

28.  Same — County  officer. 

29.  Township    governments — Not    established. 

30.  Same — People  within  limits  cannot  make 

laws. 


1.  APPI^IBD,  CITBD,  CONSTRUED,  RE- 
FKRRBD  TO,  etc..  In:  Babcock  vs.  Good- 
rich, 47  Cal.  488,  509,  510.  611.  518  (applied); 
Ex  parte  Wall,  48  Cal.  279,  820,  17  Am. 
Rep.  425  (applied  as  to  subd.  2);  Pacheco 
vs.  Beck,  52  Cal.  S,  4  (cited  as  to  subd.  S); 


Maxwell  vs.  Board  of  Supervisors,  53  (^L 
889,  893  (construed  as  to  subds.  21  and  22): 
Colusa  Co.  vs.  De  Jarnett,  55  Cal.  373,  376 
(erroneously  construed  as  14066  this  code); 
Leonard  vs.  January,  56  Cal.  1,  3  (con- 
strued); Maxwell  vs.  Board  of  SupervMsors, 
56  Cal.  114.  116  (applied  as  to  subd.  1); 
People  ex  rel.  Flint  vs.  Harrlnstnn,  68  Cal. 
267,  260  (construed  as  to  subd.  19);  Times 
Pub.  Co.  vs.  County  of  Alameda,  64  CaL 
469,  470,  471,  2  Pac.  Rep.  246  (construed  as 
to  subd.  21);  Klnsey  vs.  Kellogrsr.  65  Cat 
111,  114,  115,  3  Pac  Rep.  405  (construed  a» 
to  subd.  18);  Scollay  vs.  County  of  Butte, 
67  Cal.  249.  258.  7  Pac  Rep.  661  (construed): 
County  of  Yolo  vs.  Barney.  79  Cal.  375-S7J, 
380.  12  Am.  St.  Rep.  152,  21  Pac.  Rep.  833 
(construed  as  to  subds.  9  and  10);  Douffb- 
erty  vs.  Austin,  94  Cal.  601,  626,  28  Pac 
Rep.  834,  29  Id.  1092.  16  Lw  R.  A.  161  (con- 
strued as  to  subd.  18,  die.  op.);  Blood  vs. 
Woods.  95  Cal.  78,  85,  30  Pac.  Rep.  129 
(construed  as  to  subds.  4  and  17):  Spring 
Valley  W.  W.  vs.  Barber.  99  Cal.  36,  38,  33 
Pac.  Rep.  736.  21  L.  R.  A.  416  (referred  to 
as  to  subd.  17);  Smeltzer  vs.  Miller.  113 
Cal.  163.  166.  46  Pac  Rep.  264  f construed 
as  to  subd.  21);  People  ex  rel.  "Warfield  vs. 
Sutter  St.  R.  Co..  117  Cal.  604.  «16,  49  Pac. 
Rep.  736  (applied,  dls.  op.);  WTilte  vs. 
Hayden,  126  Cal.  621,  623.  69  Pac.  Rei>. 
118  (construed  as  to  subd.  12);  People  «x 
'rel.  Attorney-General  vs.  Wheeler,  136  Cal. 
*662,  654,  69  Pac.  Rep.  436  (construed  as  to 
subd.  6);  Johnston  vs.  County  of  Sacra- 
mento, 187  Cal.  204,  206.  69  Pac  Rep.  961 
(construed  as  to  subd.  4). 

Aa  to  act  of  1880  amendlBV  above  acettoa 
belaiT  declored  vnconstltutionaly  see  ante 
I  4000  and  note. 

Aa    to    appolntmenta    to    vaeanclea    belas 
'made  on  petition,  see  post  f  4066   and  note. 

Aa  to  appolnteea  to  vacancy  holding  anly 
for  nnexpircd  portion  of  teRn,  see  ante 
i  1003a  and   note. 

Aa  to  canvaaa  of  election  retnma  sca- 
crally»  see   ante  191252,   1297   and   notes. 

Aa  to  daima  aorainat  connty,  aee  post 
S  4071    et   seq. 

Aa  to  compenaation  of  county  ofllccr  net 
to  be  increased  daring  bla  term  of  oAec, 
see  Const.  1879  art  XI  1 9;  HENKIWCTS 
GENERAL   1jAW9    p.   xcil. 

Aa  to  contraota  for  prlnfiny  and  anppliM 
srcnerallr  beiny  let  to  tbc  lowcat  bidder 
after  notice,  see  post  S  4047  and  note. 

Aa  to  equalisinic  asaeaamenta,  see  ante 
S9  3672-3682  and  notes. 

Aa  to  labor  and  matcrlala  for  pnblle 
bnlldinsra,  see  ante  H  3238-3235  and  notes. 

Aa  to  legrlalatnre  providinir  by  general 
law  for  connty  government  and  olBcera,  see 
Const.  1879  art.  XI  $5;  HENlfING*S  GEIT- 
ERAIi  IjA'Wn   p.   XO. 
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As  to  powers  witk  renpeet  to  elections 
csumerated  la  uvh6»  S,  see  post  (9  4064,  4066. 

Am  to  pabllc  ferries  and  toU-brldares  yea- 
«rsilly,  see  ante  §6  2848-2868  and  notes. 

Jkm  to  pablle  hlarhwaTS  la  general,  see 
a.nte  f  f  2618-2772  and  notes. 

JkM  to  supervision  over  yas  companies,  see 
8ta.t8.  1869-70  p.  816;  HEUfNINO'S  OBNBRAIj 
IaA'WS    p.    494. 

Am  to  sapervisioB  over  water  rates,  see 
StAtS.  1881  p.  64;  HBNNING»8  OBNBRAIi 
E^ATWa   p.    985. 

Jkm  to  toll-brldffesy  see  ante  19  2870-2881 
stnd  notes. 

Am  to  toU-ferriesy  see  ante  91 2892-2896 
a.nd  notes. 

As  to  toll-roads,  see  ante  99  2779-2882  and 
Botes. 

Aa  to  wkat  eonstitatcs  a  vacancy,  see 
a.nte    9  996    and   note. 

As  to  wharves,  chates,  and  piers,  see 
sizite   99  2906-2921   and   notes. 

Aa  to  what  traasactions  sapcrvisors  mast 
BO<  lie  Interested  in,  see  post  9  4077. 

2.  ACTIONS  BROUGHT  BY  OR  PRO- 
OITRED  ON  BEIIAIiF  OF  COUNTY,  sreneral 
rule  Is  that  they  must  be  brought  by 
authority  of  board  of  supervisors,  and 
V7here  money  has  been  collected  for  super- 
visors under  contract  with  them  for  per- 
centage, district  attorney  has  no  authority 
to  prosecute  action  in  name  of  county  to 
recover  such  percentage  without  previous 
order  of  board. — County  of  Contra  Costa 
vs.  Soto«  188  CaL  67*  60,  61,  70  Pac.  Rep. 
1019. 

8.  AGRBEaiRNT  FOR  JOINT  FBRRY 
between  supervisors  of  two  counties  sep- 
arated by  river  is  not  within  power  of 
such  supervisors. — Johnston  vs.  County  of 
Sacramento,  187  CaL  204,  206,  69  Pac.  Rep. 
962. 

4.  AI^LOWINO  CLAIM  BY  BOARD  OF 
SUPERVISORS. — Board  acts  as  quasl-Judl- 
clal  body,  and  their  allowance  and  settle- 
ment Is  an  adjudication  of  claim  which  is 
conclusive. — Colusa  Co.  vs.  De  Jarnett,  65 
Cal.  878,  375.  See  El  Dorado  Co.  vs.  Elstner, 
18  Cal.  144,  148;  Tllden  vs.  Board  of  Super- 
visors, 41  Cal.  68,  70,  72;  McParland  vs. 
McCowen.  98  Cal.  829,  331,  SS2,  88  Pac.  Rep. 
118;  LAmberson  vs.  Jefferds,  118  CaL  868, 
S65,   50  Pac.  Hep.   408. 

B.  AUTHORIZING  SUPBRVISORS  TO 
APPOINT  DEPUTISSS  to  any  county  office 
and  to  fix  their  salary  whenever  in  their 
opinion  compensation  of  such  officer  is  in- 
sufficient for  services  required  to  be  per- 
formed,— provision  of  County  Gtovernment 
Act  to  such  effect  is  unconstitutional  and 
void  as  It  prevents  County  Government  Act 
from  having  uniform  operation.  Such  pro- 
vision is  also  unconstitutional  and  void  as 
power  is  necessarily  legislative  In  char- 
acter and  is  vested  exclusively  in  legis- 
lature and  cannot  be  delegated  by  It  to 
board  of  supervisors. — ^Dougherty  vs.  Aus- 
tin. 94  Cal.  601,  608-607,  28  Paa  Rep.  884, 
29  Id.   1092.  16  L.  R.  A.  161. 

«.     CANVASSING    BLBCTION    RBTURNS 

Is  duty  Incumbent  upon  board  of  supervisors 


9M  such  board,  and  not  as  board  of  can- 
vassers. Establishing,  abolishing,  and 
changing  election  precincts  and  appointing 
Inspectors  and  Judges  of  elections,  can- 
vassing returns,  declaring  results,  and 
issuing  certificates  therefor,  are  duties  In- 
cumbent upon  board  of  supervisors  as  such 
supervisors.  —  Pacheco  vs.  Beck,  62  Cal. 
t.  4. 

7.  CANVASS  OF  VOTES  by  board  of  su- 
pervisors Is  ministerial  duty  which  they 
must  perform,  and  they  do  not  act  Judicially 
and  their  determination  is  not  conclusive, 
though  it  stand  as  prima  facie  evidence 
that  result  is  as  declared. — County  of  Cala- 
veras vs.  Brockway,  80  Cal.  326,  837,  338. 

8.  CHANGE  IN  CLASSIFICATION  OF 
COUNTY  which  leaves  county  officer  with- 
out any  compensation  fixed  by  law  gives 
authority  to  board  of  supervisors  to  fix 
compensation  for  such  officer. — ^Klnsey  vs. 
Kellogg,  65  Cal.  Ill,  114,  8  Pac.  Rep. 
405. 

••  CHARAOrER  OF  DUTIES  exercised 
by  supervisors  is  sometimes  Judicial  and 
at  others  legislative  and  executive.  From 
necessity  of  case  it  would  be  impossible  to 
reconcile  them  to  any  particular  head,  and 
in  matters  relating  to  police  and  fiscal 
regulations  of  counties  they  are  allowed  to 
perform  such  duties  as  may  be  enjoined 
upon  them  by  law  without  any  nice  exami- 
nation into  exact  character  of  powers  con- 
ferred.— People  vs.  Supervisors  of  El  Dorado 
Co.,  8  Cal.  58.  62.  See  Chard  vs.  Harrison, 
7  CaL  118,  116;  People  ex  rel.  De  Fries  vs. 
Supervisors  of  Marin  Co.,  10  Cal.  844,  346; 
Waugh  vs.  Chauncey,  18  Cal.  11,  12;  El 
Dorado  Co.  vs.  EUstner,  18  Cal.  144,  148; 
County  of  Calaveras  vs.  Brockway.  30  Cal. 
825,  887;  Damrell  vs.  Board  of  Supervisors, 
40  CaL  164,  158;  Tllden  vs.  Board  of  Super- 
visors, 41  CaL  68,  70,  72;  People  vs.  Gold- 
tree,  44  Cal.  823,  825,  826;  Kimball  vs. 
Board  of  Supervisors,  46  CaL  19,  24;  Colusa 
Co.  vs.  De  Jarnett,  55  Cal.  873,  .875. 

10.  CONTRACT  FOR  EREMTTION  OF 
COUNTY  BUILDINO,  made  by  supervisors, 
is  not  void  because  It  does  not  provide 
that  eight  hours  shall  be  a  day's  work  un- 
der it. — Babcock  vs.  Goodrich,  47  CaL  488, 
509,  610. 

11.  CONTRACT  FOR  COUNTY  PRINTING 

must  be  made  by  board  of  supervisors  and 
not  by  any  county  or  township  officer, 
even  though  law  provides  for  and  requires 
certain  publications  to  be  made  by  him. — 
Times  Pub.  Co.  vs.  County  of  Alameda.  64 
CaL  469,  470,  471,  2  Pac.  Rep.  246. 

IS.  IVIthout  ten  days*  public  notice  that 
sock  eontract  will  be  let  to  lowest  bidder. 
Is  void. — ^Maxwell  vs.  Board  of  Supervisors, 
58  CaL  389,  393;  Maxwell  vs.  Board  of  Su- 
pervisors, 56  CaL  114.  116. 

18.  CONTRACT  FOR  PUBLICATION  OF 
DBLINCtUENT-TAX  LIST  by  tax-collector 
is  void,  even  though  board  of  supervisors 
failed  to  perform  its  duty  to  advertise  for 
bids  and  to  make  contract  as  required  by 
law. — Smeltzer  vs.  Miller,  118  Cal.  168,  166, 
45   Pac.   Rep.    264. 
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14.  COI7RT-HOUSB8,  JAILS,  AND  HOS- 
PITALS Of  county  are  public  buildlnffs. 
Possession  thereof  for  more  than  five  yearn 
by  any  party  will  not  grlva  title  thereto  by 
possession.  There  can  be  no  adverse  pos- 
session of  any  part  thereof  which  can 
subject  it  to  operation  of  statute  of  limita- 
tion.— County  of  Yolo  vs.  Barney,  79  C2aL 
375.  378,  379,  890,  12  Am.  St.  Rep.  162,  21 
Pac.   Rep.   282. 

15.  DfiSIGNATIOlf  OF  FVlfD  upon  which 
warrant  must  be  drawn  is  not  necessary 
in  order  of  board  of  supervisors  allowing 
and  orderingr  such  claim  to  be  paid. 
Auditor  is  sufliciently  informed  on  what 
fund  to  draw  warrant  when  order  of  board 
specifles  liability  for  which  it  is  to  be 
drawn. — ^Babcock  vs.  Goodrich,  47  CaL  488, 
609;  White  vs.  Hayden,  126  Cal.  821.  628, 
69    Pac.    Rep.    118. 

16.  DBTBRMIIfnrO  SUFFICIRNCT  OF 
BONDS  and  whether  party  by  failure  to 
comply  with  their  requisition  had  vacated 
his  office,  in  doing  so  supervisors  exercise 
power  of  Judicial  character;  they  pass  upon 
matters  not  subject  to  their  mere  discre- 
tion but  which  concern  rigrhts  of  another 
and  to  which  he  is  entitled  to  insist  that 
law  be  strictly  applied. — ^People  ex  rel.  De 
Fries  vs.  Supervisors  of  Marin  Co..  10  CaL 
244,   846. 

17.  BMPLOTMBNT  OF  PARTY  TO  COL- 
LRCT  PROPEJRTY  Of  county  which  dele- 
erates  authority  to  third  party  to  determine 
whether  to  commence  suit  in  name  of 
county,  to  select  and  employ  attorneys,  to 
commence  and  prosecute  such  suit,  and 
which  grlves  third  party  control  of  prose- 
cution of  such  suit  or  of  compromise  or 
settlement  thereof,  is  ultra  vires  and  void. 
— Scollay  vs.  County  of  Butte,  67  Cal.  249, 
264.   255.   7   Pac.   Rep.   661. 

Compare  I  Lassen  Co.  vs.  Shinn,  88  Cal. 
610.  613,  26  Pac.  Rep.  865. 

18.  EMPLOYMENT  OF  SPECIAL  COUN- 
SEL to  collect  money  due  county  from 
state  is  proper  when  in  Judsrment  of  board 
of  supervisors  public  interests  will  be  sub- 
served. When  county  has  legral  business 
to  attend  to,  board  may  employ  counsel 
other  than  district  attorney  for  reason  that 
latter  may  be  incompetent,  sick,  absent  from 
county,  or  engragred  in  other  buslnes.*^. — 
lessen  Co.  vs.  Shinn,  88  Cal.  510,  512,  513, 
26  Pac.   Rep.   365. 

19.  ESTABLISHMENT  OF  TOLL-ROADS, 

errantlnff  franchises  therefor,  and  control- 
ling public  roads  and  turnpikes,  are  powers 
of  board  of  supervisors,  but  procedure  else- 
where prescribed  as  to  exercise  of  such 
powers  very  materially  limits  jurisdiction 
and  authority  apparently  conferred  by 
these  general  powers. — Blood  vs.  Woods,  96 
Cal.  78,  85,  30  Pac.  Rep.  129. 

20.  EXPENSE    OF    BUILDING    JAILS    IS 

part  of  current  expenses  of  year  and  is  to 
be  met  from  general  tax  which  board  is 
empowered  to  levy. — Babcock  vs.  Gtoodrich, 
47  Cal.   488,   616,   611. 

21.  FRANCHISE  GRANTED  BY  SUPER- 
VISORS must  not  be  In  conflict  with  gen- 


eral statute,  and  contracts  extending  time 
within  which  tracks  of  street-railway  com- 
pany must  be  completed  is  contrary  to 
9  502  of  Civil  Code  and  Is  invalid. — People 
ex  reL  War  field  vs.  Sutter  St.  R.  Co.,  117 
Cal.  604,  611.  49  Paa  Rep.  736. 

29.     LAYING    "WATER  -  PIPES.  —  General 

right  given  to  do  so  is  not  franchise  and  ii 
not  asses.sable  as  such. — Spring  Valley  W. 
W.  vs.  Barber,  99  CaL  86,  38,  33  Pac.  Repi 
736.  81  K  R.  A.  416. 

SS.  LIQUOR  LICENSE  ESTABLISHED 
BY  TOWNSHIP  by  vote  of  residents  within 
its  boundaries  under  an  act  of  legislators 
delegating  such  pow^er  to  them,  is  invalid. 
— Ex  parte  Wall,  48  CaL  279,  318.  323.  17 
Am.    Rep.    426. 

24.  MAJORITY  OF  aiTORUlI  HAS 
POWER  TO  ACT  upon  and  decide  any 
question  upon  which  board  of  supervison 
can  act,  even  though  it  may  not  be  a 
majority  of  entire  board. — ^People  ex  reL 
Flint  vs.  Harrington,  63  CaL   257,   260. 

25.  ORDER  REaVIRnrG  GONSTABLB 
TO  FILE  NEW  BOND  Which  does  not  state 
ground  upon  which  said  order  was  mads, 
is  fatally  defective.  Officers  are  not  to  be 
subjected  to  annoyance  of  procuring  nev 
bonds  upon  mere  caprice  of  board,  and  un- 
less order  shows  good  and  sufficient  reasons 
why  new  bond  is  required,  order  is  without 
support. — People  ex  reL  De  Fries  vs.  Super- 
visors of  Marin  Co.,  10  CaL  844.  34S, 
846. 

96.  POIVERS  CONFERRED  UPON  MUHI- 
OIPAL  CORPORATION  which  involve  ex- 
ercise of  Judgment  and  discretion  are  in 
nature  of  public  trusts  conferred  upon 
such  corporation  for  public  benefit  and 
cannot  be  delegated. — Scollay  vs.  County  ef 
Butte,  67  CaL  249.  264.  7  Pac  Rep.  66L 

27.  PHYSICIAN  EMPLOYED  BY  S17- 
PERVISORS  to  care  for  patients  In  county 
hospital  is  mere  servant  or  employee  of 
board,  and  not  a  public  officer. — People  ex 
rel.  Attorney- General  vs.  Wheeler,  136  CtL 
652,   654.   655,   69   Pac.   Rep.    436. 

Compare  I  People  ex  rel.  Flint  va  H&r- 
rington.   63   CaL   257,  260. 

28.  Physician  for  Tuba  County  Hospit&l 
is  a  county  officer  and  vacancy  in  such 
position  may  be  filled  by  board  of  super- 
visors.— People  ex  reL  Flint  vs.  Harrington, 
63  CaL   257.   260. 

Compares  People  ex  rel.  Attorney-General 
vs.  Wheeler,  136  CaL  652,  664,  69  Pac  Rep. 
436. 

20.  TO'WNSHIP  \jiOVERNMENTS  hSTS 
not  been  established.  The  only  officers  men- 
tioned in  general  laws  as  township  officers 
are  Justices  of  peace  and  constablea  Town- 
ships have  neither  been  given  personality 
nor  any  attributes  of  corporation;  no  offlclsl 
has  power  to  call  voters  together  for  pur- 
pose of  consultation  or  action,  and  no  act 
has  been  passed  regulating  mode  of  con- 
ducting business. — ESx  parte  Wall,  48  CsL 
279,  320,  821,  17  Am.  Rep.  426. 

80b     TOWNSHIP     GOTHRNMENTS    when 
formed  may  be  flrlvea  right  to  make  locsl 


Tit.  Ut  clu  n»  art.  n.]     SPBCIAL  POWBRS  OF  BOARD — CONTRACrrS.    (1087)   SS  4047, 4047 [a] 


rules,  but  le^rlslature  has  no  rl^ht  to  dele-  character  or  grovernmental  organization, 
gate  to  people  livlngr  within  certain  terri-  power  to  make  laws. — Ex  parte  Wall,  4S 
torlal   limits,   but  who   have  no  distinotlye      Cal.  279,  820,  821,  17  Am.  Rep.  425. 

§  4047.  SPECIAL  POWERS  OF  SUPEBVISOBS  [DIBECTINa  SHERIFF 
TO  ATTEND.  CONTEMPT].  The  board  of  supervisors  shall  have  power  to 
direct  the  sheriff  to  attend  is  person,  or  by  deputy,  all  the  meetings  of  the 
board,  to  preserve  order,  serve  the  notices  or  citations,  as  directed  by  the 
board.  And  the  board  shall  have  the  same  power  to  punish  for  contempt,  by 
fine  and  imprisonment,  as  is  now  exercised  and  allowed  by  law  to  superior 
courts  to  require  obedience  to  their  citations  and  decorum  in  their  meetings. 

MIstory:     Enacted  March  18,  1874  Code  Amdts.  1878-4,  p.  178;   amended 
April  3,  1880,  Code  Amdts.  1880  (Pot  pt),  p.  23.    See  post  9  4047[a]. 


1.  Applied,  dted,  construed,  referred  to. 

2.  Action   of  board  in  awarding  contract — 

Conclusive. 

3.  Board    is   quasi- judicial    body — Injunction 

cannot  restrain  contracting  for  printing. 

4.  Contracts  for  printing — Notice  and  lowest 

bidder. 

5.  Prior  to  passage  of  section,  no  limitation 

upon  powers  of  board. 

6.  Power   to   contract   for  printing — Control 

of  supervisors. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc,  In:  Babcock  vs.  Good- 
rich, 47  Cal.  488,  609  (referred  to  with 
other  sections);  Maxwell  vs.  Board  of  Su- 
pervisors, 58  Cal.  889,  894  (construed); 
Maxwell  vs.  Board  of  Supervisors,  66  Cal. 
114.  116.  116  (referred  to);  Times  Pub.  Co. 
vs.  County  of  Alameda,  64  Cal.  469.  471,  1 
Pac.  Rep.  *46  (construed);  Smeltzer  vs. 
Miller.  118  Cal.  168,  166,  46  Pao.  Rep.  264 
(construed). 

As  to  power  to  require  attendance  of 
wltBeaneiS  see  post  S9  4067,  4068,  4069; 
KERR'S  CTC.  CODE  CIV.  PROC.  111986- 
1997  and  notes. 

2.  ACTION  OF  BOARD  OF  SUPER- 
VISORS— Awarding  contract  for  printing 
dellnqaent-tax  ll«t  and  allowing  claim 
therefor  is  conclusive  adjudication  on 
subject-matter  within  Its  Jurisdiction.  In 
such  case  order  of  board  "constitutes  au- 
thority of  law"  and  amount  paid  thereunder 
cannot  be  recovered. — Santa  Crus  Co.  vs. 
McPherson,  133  CaL  282,  284,  65  Pac.  Rep. 
574. 

S.  BOARD  OF  SUPERVISORS  —  <lnaat- 
Jndldal  body  whose  duties  are  prescribed 
by  statute*  and  where  law  requires  contract 


for  printed  forms  to  be  let  to  lowest  re- 
sponsible bidder,  if  board  should  let  it  to 
another,  contract  would  be  void,  and  thougrh 
resident  taxpayer  in  such  case  would  not 
be  without  remedy,  he  could  not  be  Irrep- 
arably Injured  and  cannot  maintain  in- 
junction in  advance  of  action  of  board  to 
enjoin  supervisors  from  letting*  contract  to 
other  than  lowest  responsible  bidder  merely 
because  board  has  slgnlfled  Its  intention  to 
do  so. — ^Barto  vs.  Board  of  Supervisors,  136 
Cal.  494,   496,   67  Pac  Rep.   768. 

4.  CONTRACTS  FOR  ALL  COUNTY 
PRINTING  must  be  made  with  lowest  bid- 
der after  ten  days'  public  notice,  and  in 
absence  of  such  public  notice  for  bids,  any 
contract  made  would  be  void. — Maxwell  vs. 
Board  of  Supervisors,  68  Cal.  889,  894. 

5.  PRIOR  TO  PASSAGE  OF  ABOVE  SEC- 
TION, April  1,  1878,  there  was  no  limitation 
upon  ereneral  powers  of  board  of  super- 
visors to  contract  either  for  printlnsr  or 
publication. — Maxwell  vs.  Board  of  Super- 
visors, 66  Cal.  114,  116. 

e.  POWER  OF  CONTRACTING  FOR 
COUNTY  PRIBTTING  Is  wholly  in  hands  of 
board  of  supervisors  and  not  in  hands  of 
any  county  or  township  officer.  As  publi- 
cation of  delinquent-tax  list  is  part  of 
county's  printing  required  to  be  published 
by  tax-collector,  it  follows  that  such  print- 
ing is  covered  by  general  contract  made 
by  board  of  supervisors  for  publication  of 
proceedings  of  board,  and  all  notices  are 
required  to  be  published  by  any  township 
or  county  officer  that  may  be  ordered  pub- 
lished by  board. — Times  Pub.  Co.  vs.  County 
of  Alameda,  64  Cal.  469,  470,  471;  Smeltzer 
vs.  Miller,  118  Cal.  163.  166,  46  Pac  Rep. 
264. 


§  4047[a].  SUFEBVIBOBS  MUST  OONTBAOT  FOB  WHAT  [AND  HOW 
CONTRACTS  LET].    The  supervisors  must  contract  for: 

1.  All  county  printing. 

2.  All  books  and  stationery. 

3.  All  supplies  for  county  institutions. 

And  all  contracts  must  be  made  with  the  lowest  bidder,  and  after  ten  days* 
public  notice  that  such  contract  will  be  let.  The  bidding  must  be  by  sealed 
proposals. 

History:     Enacted  Mai^h  80,  1874,  Code  Amdts.  1873-4,  p.  56;   amended 
April  1,  1878,  Code  Amdts.  1877-8,  p.  69.    See  ante  fi  4047. 


14048  (1068)  FVlfDING   IMDEBTBDNB88— FORM   OF  BOND,  [Pt.IT. 

§4048.  FXTNDma  OUTSTANDINO  INDEBTEDNESS  OF  COUNTIES. 
[FOBM  OF  BONDS.]  The  Jboard  of  supervisors  of  any  county  having  an  out* 
standing  indebtedness  on  the  first  day  of  January,  eighteen  hundred  and 
eighty,  evidenced  by  bonds  or  warrants  thereof,  by  a  vote  of  two  thirds  of  all 
the  members  thereof,  are  empowered,  if  they  deem  it  for  the  public  interest, 
to  fund  and  refund  the  same,  and  issue  bonds  of  the  county  therefor  in  smns 
not  less  than  one  hundred  dollars  nor  more  than  one  thousand  dollars  eaeh, 
having  not  more  than  twenty  years  to  run,  and  bearing  a  rate  of  interest  not 
exceeding  seven  per  cent  per  annum,  payable  semi-annually,  which  bonds  shall 

be  substantially  in  the  following  form:  No. ,    The  county  of ^  in  the 

state  of  California,  for  value  received,  promises  to  pay ^  or  order,  at  the 

office  of  the  treasurer  of  said  county,  in ,  on  the  first  day  of ,  18 — ^  or 

at  any  time  before  that  date,  at  the  pleasure  of  the  county,  the  sum  of 

dollars,  gold  coin  of  the  United  States,  with  interest  at  the  rate  of per 

cent  per  annum,  payable  at  the  office  of  said  treasurer  semi-annually,  on  tiie 

first  days  of and ^  in  each  year,  on  presentation  and  surrender  of  the 

interest  coupons  hereto  attached.    This  bond  is  issued  by  the  board  of  super- 
visors, under  the  provisions  of  chapter of  the  Political  Code  of  California, 

and  in  conformity  with  a  resolution  of  said  board,  dated day  of ^ 

18 — .    Seal.    In  testimony  whereof,  the  said  county,  by  its  board  of  super- 
visors, has  caused  this  bond  to  be  signed  by  the  chairman  of  the  board,  and 

attested  by  the  auditor,  with  the  county  seal  attached,  this day  of , 

18 — .    y  chairman  of  board  of  supervisors.    Attest: ,  auditor.    And 

the  interest  coupon  shall  be  in  the  following  form :   $ ,    The  treasurer  of 

County,  California,  will  pay  to  the  holder  hereof,  on  the  day  of 

,  18 — f  at  his  office  in ^ dollars,  gold  coin,  for  interest  on  county 

bond  No. ^  issued  under  provisions  of  chapter of  the  Political  Code 

of  California.    ,  county  auditor. 

History:     Enacted  April  16,  1880,  Code  Amdts.  1880  (Pol.  pt),  p.  62; 
amended  March  8,  1881,  Stats,  and  Amdts.  1881,  p.  22. 

1.  Applied,  cited,  construed,  referred  to.  Cal.    26,   26,   4  Pac.   Rep.   780    Cconstmed): 

2.  Appropriation  of  certain  revenue  for  pay-      Davis  vs.  County  of  Yuba,  75  Cal.  452,  45T. 

ment   of  bonds — Moneys  cannot  be  di-  18   Pac.   Rep.    874,    17   Id.   583    (referred  to 

verted.                                       .  with   other  sections). 

8.  Bonds  of  city  exempting  city  from  suit —  As  to  fandlnv  of  city's  indebtedness,  sec 

Provision  valid.  post  8  4445  and  note. 

4.  Bonds  of  reclamation  district,  under  un-  As  to  order  of  payment  of  eovnty  war- 

constitutional  statute — Invalid.  rants,  see  post  8  4076  and  note. 

5,  County  cannot  pay  off  bonds  before  dufr—  As  to   registry  of  connty  warmnta  bb4 


Exceptions.  notice  of  redemption,  see  post  88  4148.  4141 

6.  Issuance  of  bonds  —  Not  within  general  2.    APPROPRiATiolf       op       cbrtaih 

powers  of  board.                                  ^  RBVBNUBS  for  payment  of  annual  Interest 

7.  Le^slature^  had  power  to  enact  section —  and  final  redemption  of  bonds,  and  bonds 

Constitutional.  being:  issued  by  city  and  received  by  holders 

8.  Municipal  bonds  payable  to  bearer — ^Ne-  ©n  faith  thus  pledgred  for  payment  of  is- 

gotiability.  terest  and  redemption,  it  becomes  duty  of 

9.  Over-issue  of  bonds — Invalid.  treasurer  to  pay  coupons  as  fast  as  monej 

10.  Bepeal   of   section  —  County   Government  comes  to  treasury  under  act  and  It  is  sot 

;^<^^*  competent   for  board   of   trustees   to  divert 

11.  Sinking  fund  for  payment  of  annual  in-  money  into  other  channels  to  detriment  of 

terest— Used  for  no  other  purpose.  bondholders. — ^Preehlll   vs.   Chamberlain.  8S 

1.     APPI^IX^D,  CFTEID,  CONSTHUKD,  RB-  ^^^  '^3,  604,  4  Pac.  Rep.  646. 

FERREID  TO,  etc.,  in:    University  of  Calif  or-  8.     BONDS    ISSUBD    BT    CTTT   PROTID- 

nla  vs.  Bernard.  57  Cal.  612,  61S  (construed  as  INO   THAT   CITT   SHALL  HOT  BBS   SUED. 

act  of  April  16,  1880);  County  of  Merced  vs.  that  none  of  its  property,  revenue,  or  funds 

Regents    of    University    of    California,     66  shall  be  taken  by  any  mesne  or  final  process 


r 
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and  that  nona  of  olalma  shall  be  liquidated 
or  paid  except  In  manner  provided,  also 
that  annual  Interest  and  principal  of  all 
bonds  shall  be  paid  from  interest  •  and 
alnklne  fund,  where  action  is  brought 
against  city  In  face  of  such  provisions  It 
cannot  be  maintained.  The  only  remedy  is 
to  proceed  by  mandamus  against  officers 
personally  to  compel  them  to  perform  their 
duties  to  provide  fund  in  accordance  with 
requirements.  —  Kennedy  vs.  Sacramento 
<Cal.  Feb.  IS,  1S84),  2  West  Coast  Rep.  228, 
^27,   222. 

4m     BOBmS    ISSVBD    BY    RBCIiAMATION 

OISTRIGT  orgranlzed  under  unconstitutional 
statute  are  worthless,  and  board  of  recla- 
matlon  fund  commissioners  of  district  are 
not  estopped  from  dlsputingr  validity  of 
t>ond8  by  retaining  benefit  derived  from 
proceeds  of  their  sale  and  payment  of  in- 
terest thereon  for  several  years. — Branden- 
stein  vs.  Hoke,  101  CaL  181»  186,  86  Pac 
Hep.   662. 

B.  COUNTY  CANNOT  PAY  OFF  BONDS 
BBFORB  DUB  except  in  manner  and  from 
fund  provided  for  In  statute,  and  an  at- 
tempt by  board  of  supervisors  to  resort  to 
other  and  independent  means,  such  as  Is* 
sulngr  new  bonds,  is  ineffectual  as  against 
a  non-consentlngr  holder. — Davis  vs.  County 
of  Tuba«  76  Cal.  462,  467,  18  Pao.  Rep.  874, 
17   Id.   688. 

e.  ISSUANCE  OF  BONDS  IS  NOT  "VmrTH- 
IN  8COPB  Of  general  and  ordinary  powers  of 
t>oard  of  supervisors,  and  they  can  be  legally 
issued  only  by  virtue  of  express  authority 
of  legrlslature. — Sutro  vs.  Pettit,  74  CaL 
382,  836.  6  Am.  St.  Rep.  442,  16  Pac  Rep.  7. 

T«  LBGISLATURB  HAD  POWER  TO 
BHACT  ABOVB  SBCTTIONy  together  with 
ti  4049,  4060,  4061,  4062,  which  are  general 


and  not  special  or  local,  and  although  it 
adds  five  new  sections  to  this  code,  yet  it 
is  in  itself  an  Independent  act  and  its 
constitutionality  should  be  referred  to. — 
University  of  California  vs.  Bernard,  67 
CaL  612,  618. 

8.  MUNICIPAIi  BOBmS  PAYABLE  TO 
BEARER  are  subject  to  same  rules  as  other 
negotiable  paper,  and  bona  fide  purchaser 
for  value  before  maturity  takes  them  freed 
from  all  infirmities  in  their  origin  unless 
they  are  absolutely  void  for  want  of  power 
to  issue  them. — ^Nevada  Bank  vs.  Steinmets, 
€4  Cal.  801.  814,  816.  80  Pac.  Rep.   970. 

S.  OVERISSUE  OF  BONDS  is  invalid, 
and  all  such  bonds  issued  in  excess  of  total 
sum  for  which  issue  could  be  made  are 
void,  and  rule  of  caveat  emptor  applies. 
Purchaser  of  such  bonds  from  third  person 
cannot,  in  absence  of  fraud,  recover  back 
purchase  price. — Sutro  vs.  Rhodes,  92  Cal. 
117.  128,  124,  28  Pac.  Rep.   98. 

10.  REPEAIi  OF  ABOVE  SECTION  WAS 
EFFECTED  by  act  of  March  14,  1888,  to 
establish  uniform  system  of  county  and 
township  governments,  i  26  subd.  14,  at 
least  so  far  as  latter  required  bonds  to 
refer  to  this  code  and  directed  that 
bonds  should  refer  to  it  (the  act  of  1883). 
Form  of  bonds  is  eriveni  by  act. — County 
of  Merced  vs.  Regents  of  University  of 
California,  66  Cal.  26,  26,  4  Pac  Rep.  786. 

11«  SINKING  FUND  FOR  PAYMENT  OF 
ANNUAIj  INTEREST  on  bonds  and  their 
redemption  when  due  Is  not  to  be  applied 
to  payment  of  interest  accruing  on  coupons 
which  were  not  paid  when  they  became 
due,  and  board  eannot  compel  county 
treasurer  by  mand«mus  to  pay  out  of  such 
fund  anything  beyond  annual  Interest  evi- 
denced by  coupons  involved. — Davis  vs. 
Porter,  66  CaL  668,  669,  660,  6  Pac.  Rep.  746. 


§4049.  BONDS.  CUSTODY,  DISPOSAL  AND  ACCOUNT  OF.  When- 
over  bonds  issued  tinder  this  chapter  shall  be  duly  executed,  numbered  con- 
secutively and  sealed,  they  shall  be  delivered  to  the  county  treasurer  and  his 
receipt  taken  therefor,  and  he  shall  stand  charged  on  his  official  bond  with  all 
bonds  delivered  to  him,  and  the  proceeds  thereof,  and  he  shall  sell  the  same  or 
•exchange  them  under  the  direction  of  the  board  of  supervisors  on  the  best 
available  terms  for  any  legal  indebtedness  of  the  county  outstanding  on  the 
first  day  of  January,  eighteen  hundred  and  eighty,  but  in  neither  case  for  a 
less  sum  than  the  face  value  of  the  bonds,  and  all  interest  accrued  on  them  at 
the  date  of  such  sale  or  exchange.  And  if  any  portion  of  the  said  bonds  are 
sold  for  money,  the  proceeds  thereof  shall  be  applied  exclusively  for  the  pay- 
ment of  liabilities  existing  against  the  county  at  and  before  the  date  above 
named.  When  they  are  exchanged  for  bonds  or  warrants,  or  other  legal  evi- 
dences of  county  indebtedness,  the  treasurer  shall  at  once  proceed  to  cancel 
the  old  bonds  and  such  other  evidences  of  indebtedness,  by  indorsing  on  the 
face  thereof  the  amount  for  which  they  were  received,  the  word  ** canceled," 
and  the  date  of  cancelation.  He  shall  also  keep  a  record  of  bonds  sold  or 
exchanged  by  him  by  number,  date  of  sale,  amount,  date  of  maturity,  the  namei 

and  post-office  address  of  purchasers;  and  if  exchanged,  what  evidences  of 
roL  c— f  9 


^ 
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,  indebtedness  were  received  therefor;  which  record  shall  be  open  at  all  times 
for  inspection  by  the  public. 

[Notice  to  treasurer  of  transfer  of.]  Whenever  the  holder  of  any  bond  shall 
sell  or  transfer  it,  the  purchaser  shall  notify  the  treasurer  of  such  purchase, 
giving  at  the  same  time  the  number  of  the  bond  transferred  and  his  post-office 
address ;  and  every  transfer  shall  be  noted  on  the  record. 

The  treasurer  shall  also  report,  under  oath,  to  the  board  at  each  regular 
session,  a  statement  of  all  bonds  sold  or  exchanged  by  him  since  the  preceding 
report,  and  the  date  of  such  sale  or  exchange ;  and  when  exchanged,  a  list  or 
description  of  the  county  indebtedness  exchanged  therefor,  and  the  amount 
of  accrued  interest  received  by  him  on  such  sale  or  exchange,  which  latter  soin 
shall  be  charged  to  him  as  money  received  by  him  on  bond  fund,  and  so 
entered  by  him  on  his  books;  but  such  bond  shall  not  be  sold  or  exchanged  for 
any  indebtedness  of  the  county,  except  by  the  approval  of  the  board  of  super- 
visors of  said  county. 

No  sale  shall  be  made  of  any  such  bonds,  except  to  the  highest  bidder,  after 
advertising  bids  for  the  purchase  of  the  same  for  not  less  than  three  weeks  in 
at  least  one  newspaper  published  in  the  county;  the  right  being  reserved  in 
such  advertisement  to  reject  any  or  all  such  bids. 

History:     Enacted  April  16,  1880,  Code  Amdts.  1880    (Pol.  pt.),  pp. 
e2-63. 

Applied,  dted,  eoastracd,  inferred  to,  etc.,  Cal.   462,   467,   IS  Pac.   Rep..   874,   17  Id.  Stt 

In:  University  of  California  vs.  Bernard.  67  (referred  to  with  other  sections). 

CaL    612,    618    (construed    as    act    of   April  Am  to   afrove   sectloii   bdas   areneral  mmk 

16,    1880);   Davis    vs.    County   of   Yuba,    76  sot  special  or  local,  see  ante  S  4048  and  note. 

§  4060.  ASSESSMENT  [BOND  FUND].  The  board  of  supervisors  shall 
cause  to  be  assessed  and  levied  each  year  upon  the  taxable  property  of  the 
county,  in  addition  to  the  levy  authorized  for  other  purposes,  a  sufficient  sum 
to  pay  the  interest  on  outstanding  bonds  issued  in  conformity  with  the  pro- 
visions of  this  chapter  accruing  before  the  next  annual  levy,  and  such  pro- 
portion of  the  principal  that  at  the  end  of  five  years  the  sum  raised  from  sneh 
levies  shall  equal  at  least  twenty  per  cent  of  the  amount  of  bonds  issued;  at 
the  end  of  nine  years,  at  least  forty  per  cent  of  the  amount;  and  at  and  before 
the  date  of  maturity  of  the  bonds,  shall  be  equal  to  the  whole  amount  of  the 
principal  and  interest ;  and  the  money  arising  from  such  levies  shall  be  known 
as  the  bond  fund,  and  shall  be  used  for  the  payment  of  bonds  and  interest 
coupons,  and  for  no  other  purpose  whatever ;  and  the  treasurer  shall  open  and 
keep  in  his  books  a  separate  and  special  account  thereof,  which  shall  at  all 
times  show  the  exact  condition  of  said  bond  fund. 

History:     Enacted  April  16,  1880,  Code  Amdts.  1880   (Pol.  pt),  pp. 
63-64. 

Applied,  eltedy  eoastniedf  referred  to,  etc.,  Cal.   462,   467,   IS   Pac.   Rep..   874,  17  Id.  63^ 

In:  University  of  California  v«.  Bernard.  57  (referred  to  with  other  sections). 

CaL    612,    618    (construed   as   act    of   April  Am  te   afrove  seetloB   betes   voieral  tM 

16,    1880);    Davis    vs.    County   of   Yuba,    76  sot  special  or  toeal,  see  ante  8  4048  and  note. 

§  4051.  BEDEMFTION  OF  BONDS.  Whenever  the  amount  in  the  hands 
of  the  treasurer  belonging  to  the  bond  fund,  after  setting  aside  the  sum 
required  to  pay  the  interest  maturing  before  the  next  levy,  is  sufficient  to- 
redeem  one  or  more  bonds,  he  shall  notify  the  owner  of  such  bond  or  bonds^ 
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hy  advertising  in  any  newspaper  published  in  the  county,  not  less  than  once  a 
week  for  three  successive  weeks,  and  in  some  newspaper  of  general  circula- 
tion published  in  the  city  of  San  Francisco,  not  less  than  once  a  week  for 
three  successive  weeks,  that  he  is  prepared  to  pay  the  same,  with  all  interest 
accrued  thereon,  and  that  if  not  presented  for  payment  or  redemption  within 
forty  days  after  the  date  of  the  publication  of  such  notice,  the  interest  on  such 
bond  shall  cease,  and  the  amount  due  thereon  shall  be  set  aside  for  its  pay- 
ment whenever  presented.  If  said  bonds  are  not  so  presented  interest  shall 
cease,  and  the  amount  due  be  set  aside  as  specified  in  said  advertisement.  All 
redemptions  shall  be  made  in  the  exact  order  of  their  issuance,  beginning  at 
the  lowest  or  first  number,  and  the  notice  herein  required  shall  be  directed  to 
the  post-office  address  of  the  owner,  as  shown  by  the  record  kept  in  the  treas- 
urer's office. 

History:     Enacted  April  16,  1880,  Code  Arndts.  1880  (Pol.  pt),  p.  64. 

Applied,  dted,  eoBstmcd,  referred  to,  etc,  CsA,   452,   467,  IS   Pac.   Rep.   874,  17  Id.   68S 

In:  University  of  California  vs.  Bernard,  67  (referred  to  with  other  sections). 

CaL    612,    618    (construed    as    act    of   April  As   to   above   section   belns   semerai   and 

16,    1880);    Davis   vs.    County    of   Yuba,    76  mot  special  or  local,  see  ante  |  4048  and  note. 

§  4062.  FAILUBE  TO  LEVY  TAX,  OWNER  MAT  FILE  BOND  WITH 
STATE  CONTBOTiLER.  If  the  board  of  supervisors  of  any  county  which  has 
issued  bonds  under  the  provisions  of  this  chapter,  shall  fail  to  make  the  levy 
necessary  to  pay  such  bonds,  or  interest  coupons,  at  maturity,  and  the  same 
shall  have  been  presented  to  the  county  treasurer,  and  the  pa3anent  thereof 
refused,  the  owner  may  file  the  bond,  together  with  all  unpaid  coupons,  with 
the  state  controller,  taking  his  receipt  therefor,  and  the  same  shall  be  regis- 
tered in  the  state  controller's  office; 

[State  board  of  equalization  to  assume  control.]  And  the  state  board  of 
equalization  shall,  at  their  next  session,  and  at  each  annual  equalization  there- 
after, add  to  the  state  tax  to  be  levied  in  said  county  a  sufficient  rate  to  realize 
the  amount  of  principal  or  interest  past  due,  and  to  become  due,  prior  to  next 
levy,  and  the  same  shall  be  levied  and  collected  as  a  part  of  the  state  tax,  and 
paid  into  the  state  treasury,  and  passed  to  the  special  credit  of  such  county  as 
bond  tax,  and  shall  be  paid  by  warrants,  as  the  payments  mature,  to  the  holder 
of  such  registered  obligations,  as  shown  by  the  register  in  the  office  of  the 
state  controller,  until  the  same  shall  be  fully  satisfied  and  discharged;  any 
balance  then  remaining  being  passed  to  the  general  account  and  credit  of  said 
county. 

History:   Enacted  April  16,  1880,  Code  Amdtfs.  1880  (Pol.  pt),  p.  64. 

Avpllcdy  elted,  eoaatrved,  referred  to,  ete.,  Cal.   46S,   457,  18  Pae.   Rep.   874,  17  Id.   S8S 

In:  University  of  California  vs.  Bernard,  67  (referred  to  with  other  sections). 

CaL    618,    618    (construed   as    act    of   April  As   to   afrore   aeetioa   belmir   seaeral   aad 

16,   1880);   Dayla   vs.   County   of   Tuba,    7f  Mot  speelal  or  loeal,  see  ante  |  4048  and  note^ 
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ARTICLE  III. 

OTHER   POWERS   AND   RESTRICTIONS. 


S  4064.  To  provide  appliances  for  holding 
elections.    [Allowance  of  expenses.] 

§  4065.  Certificates  issued,  as  board  of  can- 
vassers. 

§  4066.  Appointments  to  vacancies  mnst  be 
uki^le  on  petition. 

§4067.  Power  to  require  attendance  of  wit- 
nesses. 

fi  4068.     Examination  of  witnesses. 

8  4069.  Officers  and  witnesses  not  to  be  pre- 
paid. 

§4070.  When  board  must  not  allow  claims 
or  contract  debts. 

§4071.  Claims  of  officers.  Who  may  oppose 
claims  against  county. 

§4072.    Account,  how  made  and  prosecuted. 

§  4073.  Account  must  be  filed  one  day  prior 
to  session. 

§4074.  What  claims  to  be  rejected.  Pro- 
ceedings on  part  allowance. 

§4075.  Claimant  may  sue  when,  and  when 
recover  costs. 


§4076.  What  warrants  must  specify;  how 
presented  and  paid. 

§  4077*  In  what  transactions  supervisors  not 
to  be  interested. 

§  4078.  Transfer  of  application,  in  what 
eases  made. 

§4079.    Notices,  how  given. 

§4080.  To  provide  for  planting  and  culti- 
vating shade  and  ornamental  trees. 

§  4081.  To  require  assessors  to  report  statis- 
tics. 

§  4082.    Claims  in  favor  of  supervisors. 

§4083.  Statement  of  county  indebtedness, 
assets,  and  rate  of  taxation  (re- 
pealed). 

§4084.  To  receive  and  apply  donations  of 
land,  etc.,  to  specific  purposes. 

§  4085.    To  improve  streams  not  navigable 

§  4086.    What  may  be  recovered  on  bond. 

§  4087.  Chapter  does  not  apply  to  Ban  Fian- 
eisco. 


§4064.  TO  PROVIDE  APPLIANCES  FOB  HOLDING  ELE0TI0N8. 
[ALLOWANCE  OF  EXPENSES.]  The  board  must  provide  all  poll-lists, 
poll-books,  blank  returns  and  certificates,  proclamations  of  elections,  and  other 
appropriate  and  necessary  appliances  for  holding  all  elections  in  the  county, 
and  allow  reasonable  charges  therefor,  and  for  the  transmission  and  retuin 
of  the  same  to  the  proper  ofiBcers. 

Hrstory:     Enacted  March  12,  1872,  founded  upon  §  7  Aet  March  31.  1866 
Stats.  1865-6,  p.  511.  '  ' 

BstabllahlBsr,    abolUUnir»    and    chansliiir  cates    therefor    are    duties    Incumbent    o& 

election  precincts,  and  appolntingr  inspectors  board  of  supervisors  as  such  supervlsoxv.— 

and  judgres  of  electioup  canvassing  returns,  Pacheco  vs.  Beck,  62  CaL  S.  4. 
declaring   resolutions,    and    Issuing   certtfl- 

§4066.    CERTIFICATES    ISSUED,    AS    BOABD    OF    CANVASSEB& 

Whenever,  as  canvassers,  the  board  of  supervisors  have  declared  the  result  of 
an  election  held  in  the  county,  certificstcs  must  be  by  their  clerk  issued  to  all 
persons  elected  to  a  county  office  or  to  a  township  or  district  office  therein, 
and  such  other  certificates  must  be  made  out  and  transmitted  as  required  by 
the  title  relative  to  ''Elections." 

History:     Enacted  March  12, 1872,  founded  upon  {  2  Act  March  31  18C6L 
Stats.  1865-6,  p.  511.  '        ^ 

1.  Ascertaining   and    declaring   result — ^Man- 

damus may  compel. 

2.  Canvass  of  votes — Not  judicial,  but  minis- 

terial. 

8.  Certificate  of  election — ^Prima  facie  evi- 
dence of  title  of  office. 

4.  Duty  of  canvassing  returns — ^As  supervis- 
ors, not  canvassers. 

1.     AscertalnlBK  and  declaring  for  wlfton 
greatest   mnmber  of  leval  Totea   were  caat 

is  duty  of  BupervlsorSp  and  if  they  negrlect 
this  duty,  court  will  award  mandamus  to 
compel  them  to  act;  but  court  cannot  con- 
trol action  of  supervisors,  and  if  they  have 
proceeded   to   canvass  vote  and  In  exercise 


of  their  discretion  declared  result  of  elec- 
tion adversely  to  plaintiff,  court  has  no 
power  by  mandamus  to  control  their  an- 
nouncement.— Masree  vs.  Board  of  Super- 
visors, 10  CaL  876. 

S.  Caavaaa  of  Totca  hy  ■wperriaon  to  b«C 
lodlclal  act,  but  mere  ministerial  duty,  and 
their  determination  is  not  conclusive, 
thouffh  it  stands  as  prima  facie  evidence 
that  result  is  as  declared. — County  of  Cala- 
veras vs.  Brockway,  80  CaL  825,  826,  837, 
838. 

8.  Certiflcato  of  electloB  to  merely  prlaut 
facie  evidcMce  of  title  to  office;  it  is  not 
conclusive  nor  is  it  only  evidence  by  which 
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title  may  be  established.  It  is  fact  of  elec- 
tion which  srives  title  to  office  and  this  fact 
may  be  established  not  only  without,  but 
against  evidence  of  certificate. — Magree  vs. 
Board  of  Supervisors,  10  Cal.  876,  877. 


4.     Duty   of    eitnvasslns    election    retvnui 

is  Incumbent  upon  board  of  supervisors  as 
such  board,  and  not  as  board  of  canvassers. 
-^Pacheco  vs.  Beck,  62  CaL  8,  4. 


§  4066.    APPOINTMENTS  TO  VACANCIES  MUST  BE  MADE  ON  PETI- 

TION.    No  appointment  to  fill  a  vacancy  in  ofiSce  must  be  made  by  the  board 

except  upon  petition,  signed  by  at  least  thirty  qualified  electors  of  the  county, 

if  for  a  county  office,  or  by  not  less  than  fifteen  of  the  qualified  electors  of  the 

township  or  district,  if  for  a  township  or  district  office. 

Hfttory:     Enacted  March  12,  1872,  founded  upon  $1  Act  February  27, 
1863,  Stats.  1863,  p.  26. 


1.  Applied,  eited^  construed,  referred  to. 
Z,  3.  Law    authorizing    appointments  -*  When 
creates  county  office. 

1.  APPLTBD,  CITED,  COIVSTRVBD,  RB- 
F*ERREn>  TO,  etc.,  in:  Colusa  Co.  vs.  De 
Jarnett,  56  Cal.  87S,  875  (erroneously  cited 
for  8  4046);  People  ex  rel.  Flint  vs.  Har- 
rlngrton,   68  CaL   267,   260    (construed). 

Aa  to  appoteteea  to  ▼■cancr  holdlns  omIt 
for  balance  of  amezplrcd  tertm^  see  ante 
i  1008  and  note. 

Aa  to  what  eonatitmtea  a  ▼acamer*  sea 
ante  8  996   and  note. 


9.  LAW  AUTHORIZINa  APPOINTMENT 
OF  PRACTISING  PHYSICIAN  for  Yuba 
County  Hospital,  flxingr  term  for  which  he 
shall  be  appointed,  providing  for  his  salary, 
and  prescribing:  his  duties,  creates  county 
office,  and  removal  of  incumbent  from  office 
creates  vacancy  which  supervisors  are  au- 
thorized to  fill,  but  only  upon  petition  as 
provided  by  statute. — People  ex  reL  Flint 
vs.  HarrinfTtont  68  Cal.  267,  860. 

8.  Compare  I  People  ex  reL  Attorney- 
General  vs.  Wheeler,  186  CaL  658,  664,  666, 
69   Pac   Rep.   486. 


§  4067.    POWEE  TO  REQUIBE  ATTENDANCE  OF  WITNESSES.     The 

board  may,  by  their  chairman  or  the  chairman  of  any  committee,  issne  sub- 
poenas to  compel  the  attendance  of  any  person  and  the  production  of  any 
books  or  papers  relating  to  the  affairs  of  the  county,  for  the  purpose  of  exam- 
ination upon  any  matter  within  their  jurisdiction. 

History:    Enacted  Mareh  12,  1872. 

§  4068.  EXAMINATION  OF  WITNESSES.  A  witness  is  bound  to  attend, 
when  served,  and  to  answer  all  questions  which  he  would  be  bound  to  answer 
in  the  same  case  before  a  court  of  justice.  Disobedience  to  the  subpoena,  or  to 
an  order  to  attend,  or  to  testify,  may  be  enforced  [punished]  by  the  board, 
and  for  that  purpose  the  board  has  all  the  powers  conferred  by,  and  the  wit- 
ness is  subject  to  all  the  provisions  of,  chapter  two,  title  three,  part  four,  of 
the  Code  of  Civil  Procedure. 

History:    Enacted  March   12,   1872. 

Aa  to  prodnctloo  of  wltme«s,  see  KERR'S  Aa  to  power  to  pnnlali  for  eoatempt,  aee 

CYC.    CODB3    Crv.    PROC.    §91996-1997    and      ante  9  4047   (Stats.  1880  p.  28). 
notes. 

§  4069.  OFFICERS  AND  WITNESSES  NOT  TO  BE  PREPAID.  Neither 
the  ofiScers  serving  subpoenas  nor  the  witnesses  subpoenaed  to  testify  in  rela- 
tion to  matters  of  public  concern  before  the  board  of  supervisors  are  entitled 
to  have  their  fees  prepaid,  but  officers  must  serve  the  subpoenas  and  witnesses 
must  attend  without  their  fees  being  prepaid.  The  board  must  allow  them 
reasonable  compensation  for  services  and  attendance. 

History:     Enacted  March   12,   1872. 

§  4070.  WHEN  BOARD  MUST  NOT  ALLOW  CLAIMS  OR  CONTRACT 
DEBTS.  The  board  must  not  for  any  purpose  contract  debts  or  liabilities, 
except  in  pursuance  of  law,  or  under  ordinances  of  their  own,  adox)toil  in 
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accordance  with  the  powers  herein  conferred ;  and  whenever  debts  and  liabili- 
ties have  been  created  which,  added  to  the  salaries  of  county  officers  and  other 
estimated  liabilities  fixed  by  law  for  the  remainder  of  the  year,  equal  in  the 
aggregate  the  revenue  of  the  coimty  for  current  expenses,  no  further  allow- 
ance of  any  accounts  must  be  made. 

History:     Enacted  March  12, 1872,  fouided  npoii  { 16  Act  March  20,  1855, 
Stats.  1855,  p.  54. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Auditor  cannot   dispute  judgment   of  sa- 

penrisors  in  ordering  warrants. 

3.  Auditing  power  is  in  superyisors. 

i.  Estimation  of  revenue  controls  board  in 

acting  on  claim. 
5.  "Kevenue"   does  not  mean   actual  monejr, 

but  estimated  amount. 

1.  APPLIED,  CITBD,  CON STRVBD,  RB- 
FBRRBD  TO,  etc..  In:  Babeock  vs.  Good- 
rleh»  47  Cal.  488,  612  (construed);  People 
vs.  Lynch,  61  Cal.  16,  87,  21  Am.  Rep.  677 
(applied). 

As  to  rc«teletloafl  vm  Ummfmg  ereJIt*  see 
ante  8  4004. 

Aa  to  reatrletloB  ob  temponur  louuiy  see 
ante  §4006. 

S.  AUDITOR  CANNOT  ASSUBOB  TO  8BT 
UP  HIS  JJTDQMKVT  agrainst  supervisors  in 
respect  to  matters  which  law  leaves  to  their 
wise  and  honest  discretion,  and  It  is  his 
duty  to  draw  warrants  when  he  is  ordered 
to  do  so  by  board. — ^Babeock  vs.  Goodrich, 
47  Cal.  488,  614. 

8.     AUDITING  POSTER  LIBS  IN  BOARD 


OP  SUPERVISORS,  under  statute,  and  not 
in  officer  who  bears  that  name.  Board  must 
determine  what  claims  constitute  debts  and 
liabilities. — Babeock  vs.  Goodrich,  47  CmL 
488.  618. 

4.  ESTIMATION  OP  REV  EN  UK  at  time 
an  account  Is  presented  for  allowance  must 
control  action  of  board  in  allowing  or  re- 
fusiner  to  allow  it.  This  clothes  supervisors 
with  quasi -judicial  discretion,  which  may 
be  abused,  but  in  absence  of  chareres  nf 
fraud  courts  will  not  review  their  action 
upon  irround  that  they  were  mistaken.— 
Babeock  vs.  Goodrich,  47  CaL  488,  613,  514. 

B.  «<RBVBNUE»  DOBS  NOT  MEAN  AC- 
TUAL MONET  which  shall  be  received  in 
county  treasury,  as  that  would  render  It 
Impossible  for  board  to  comply  with  direc- 
tions of  statute,  since  amount  could  never 
be  ascertained  until  all  assessments  bad 
been  collected  and  paid  into  treasury. 
"Estimated  revenue"  is  what  Is  meant.— 
Babeock  vs.  Goodrich,  47  CaL  488.  51S: 
People  vs.  Lynch.  61  CaL  16,  87,  21  Am.  Rep. 
677. 


§4071.  CLAIMS  OF  OFFICERS.  WHO  KAY  OPPOSE  CLAIMS 
AGAINST  COUNTY.  No  coimty  ofiScer  shall,  except  for  his  own  service,  pre- 
sent any  claim,  account,  or  demand  for  allowance  against  the  connty,  nor  in 
any  way  advocate  the  relief  asked  on  the  claim  or  demand  made  by  another. 
Any  citizen  and  taxpayer  of  the  county  in  which  he  resides  may  appear  before 
the  board  and  oppose  the  allowance  of  any  claim  or  demand  made  against  the 
county. 

History:     Enacted  March  12, 1872,  founded  upon  §  21  Act  March  20, 1855, 
Stats.  1855,  p.  55;    amended  April  1,  1876,  Code  Amdts.   1875-6,   p.  65. 

§  4072.  ACC0X7NT,  HOW  MADE  AND  PROSECXTTED.  The  board  of 
supervisors  must  not  hear  or  consider  any  claim  in  favor  of  an  individual 
against  the  county  unless  an  account  properly  made  out,  giving  all  items  of 
the  claim,  duly  verified  as  to  its  correctness,  and  that  the  amount  claimed  is 
justly  due,  is  presented  to  the  board  within  a  year  after  the  last  item  of  the 
account  accrued. 

History:     Enacted  March  12,  1872,  modification  of  §  1  Act  April  2,  1866, 
Stats.  1865-6,  p.  836. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Above  section  does  not  apply  to  San  Fran- 

cisco. 

3.  Allowance  and  settlement  of  daims — Con- 

clusive. 

4.  Averment  in  complaint — What  facts  must 

be  stated. 

5.  Claims  presented,  how. 

6.  Execution  against  county  cannot  issue  on 

judgment. 


7.  Object  of  section — Data  for  board. 

8.  One  demanding  payment  of  claim  most 

show,  what. 

9.  Power  to  allow  claims  legally  chargeable 

only. 

10.  Befusal  to   consider  claim — ^When  yad- 

flable. 

11.  Bequirements  of  the  statute  most  be  fol- 

lowed. 

12.  Verification  of  claim  necessary. 


'nrat.  iif  eh.  lit  •t,  m.] 


ACCOUlfTS,  WHBN  FIIJDD. 


<1M5>     194078,4074 


1*  APPUlBDt  CITBD,  COWTBJTBSDf  RB» 
gTHSRHBP  TO^  eto..  In:  Baboock  tb.  Good- 
rich. 47  CaL  488.  608  (conBtnied);  Rboda 
vs.  Alameda  Co..  62  CaL  860,  861  (don* 
strued);  Christie  ▼>.  Board  Of  Sttperrlsoni, 
«0  Gal.  164,  168  (construed);  Lehn  vs.  flan 
FYandsco,  66  CaL  76,  77,  4  Paa  Rep.  868 
<  referred  to). 

Ae  to  dalnui  la  flaTer  ef  ewcrrlMnry  see 
post   14082. 

S.  ABOTHS  SBOnOir  18  NOT  APPLICA- 
BLE TO  crrr  aivd  countt  of  sak 
ITRAlf CISCO,  and  no  part  of  statutes  which 
constitute  charter  of  San  Francisco  requires 
claim  against  municipality  to  be  presented 
to  supervisors  before  suit  can  be  broufrht.— 
Lehn  vs.  San  Francisco.  66  CaL  76.  77.  4 
Paa  Rep.  866. 

5.  ALLOlVAlf  CB  Ain>  SSTTTLlfilllBliT  OF 
CUilM  is  an  adjudication  of  claim  which 
ie  conclusive,  board  of  supervisors  acting 
as  quasi-Judicial  body  in  making  such  al- 
lowance.— Colusa  Co.  vs.  De  Jarnett,  66  CaL 
278.  876;  McFarland  vs.  McCowen.  88  CaL 
229.  881.  832.  88  Pac  Rep.  118;  Lamberson' 
vs.  JefTerds.  118  CaL  868,  866.  60  Pae.  Rep. 
408. 

4.  ATERMlBliT  Hf  COMPUklNT  lit  AC« 
TION  AGAIlfST  COUNTT  that  plaintiffs 
have  "duly  presented  their  claim  for  value 
of  said  vault  to  board  of  supervisors  of 
said  county  of  Alameda  for  allowance,  and 
said  board  have  rejected  said  claim  and  the 
whole  thereof."  is  insufficient  Conditions 
prescribed  ^by  statute  are  not  sufficiently 
set  forth  by  mere  general  allegation  of 
their  performance. — Rhoda  vs.  Alameda  Co., 
62   CaL    860,   862. 

6.  CLAIMS  MUST  BB  PRBSBNTBD  ac- 
cording to  requirements  of  statute  or  they 
become  barred. — Carroll  vs.  Siebenthaler. 
37  CaL  198.  196.  See  Alden  vs.  County  of 
Alameda,   48  CaL   270.   272.   278. 

6.  EXECUTION  AGAINST  COUNTT  CAN- 
HOT  ISSUE  ON  JUDGMENT. — Only  office  of 
Judgment  Is  to  establish  demand  In  so  con- 


clusive a  manner  that  it  can  be  no  longer 
contested.  Only  remedy  of  enforcing  Judg- 
ment is  by  presenting  same  to  board  for 
allowance  as  an  authenticated  claim  within 
time  prescribed  by  law,  and  such  presenta- 
tion must  be  made  same  as  any  other  claim. 
^-Alden  vs.  County  of  Alameda.  48  CaL 
270.  272,  274. 

T.  OBJECT  OF  SECTION  is  to  hav6 
board  furnished  with  sufficient  data  for 
Intelligently  determining  amount  due  to 
claimant,  even  before  considering  his 
claim. — Christie  vs.  Board  of  Supervisors, 
40  CaL  164,  166. 

8.  ONE  WHO  DEMANDS  PATMEBTT  OF 
OliAIM  against  county  must  show  some 
statute  authorizing  it,  or  that  it  arises 
from  some  contract,  express  or  implied, 
which  finds  authority  of  law;  and  it  is  not 
sufficient  that  services  performed  for  which 
payment  Is  claimed  were  beneficial. — Irwin 
vs.  County  of  Yuba,  118  CaL  686,  690.  62 
Pac.  Rep.  26. 

Si     POWER    TO   ALLOW    ACCOUNTS    by 

supervisors  is  confined  to  those  "legally 
chargeable."  Auditor  is  not  entitled  to  ex- 
tra compensation  for  issuance  and  cancela- 
tion of  warrants,  and  board  has  no  power 
to  examine,  settle,  and  allow  claims  for  such 
services. — People  ex  rel.  Raun  vs.  Board  of 
Supervisors,  11  CaL  170.  174. 

10.  REFUSAL  OF  BOARD  TO  CONSIDER 
OliAIM  on  ground  that  It  did  not  give  all 
Items  of  claim  is  Justifiable,  and  mandamus 
will  not  lie  to  compel  board  to  consider 
same. — Christie  vs.  Board  of  Supervisors.  60 
Cal.   164.   166. 

11.  RE^UIRBMElfTS  OF  STATUTE  must 
be  followeia  in  presentation  of  claims  or 
they  become  barred. — Carroll  vs.  Sieben- 
thaler, 87  CaL  198.  196.  See  Alden  vs. 
County  of  Alameda.  48  CaL  270.  272.  278. 

19.    VERIFICATION  OF  CLAIM  BT  OATH 

annexed  to  account  is  required  by  statute. — 
McCormiek  vs.  Tuolumne  Co.,  87  CaL  267. 
268. 


§  4OT3.    AOOOUNT  MUST  BE  FILED  ONE  DAT  PRIOR  TO  SESSION. 

No  accotmt  must  be  necessarily  passed  upon  hj  the  board  unless  made  out  as 
prescribed  in  the  preceding  section  and  filed  by  the  clerk  at  least  one  day 
prior  to  the  session  at  which  it  is  asked  to  be  heard. 

History:     Enacted  March  12,  1872,  modification  of  §  1  Aet  AprU  2,  1866, 
Stats.  1865-6,  p.  836. 

§4074.  WHAT  CLAIMS  TO  BE  REJECTED.  PROCEEDINaS  ON  PART 
ALLOWANCE.  When  the  board  finds  that  any  claim  presented  is  not  pay- 
able by  the  county,  or  is  not  a  proper  county  charge,  it  must  be  rejected;  if 
they  find  it  to  be  a  proper  county  charge,  but  greater  in  amount  than  is  justly 
due,  the  board  may  allow  the  claim  in  part,  and  draw  a  warrant  for  the  por- 
tion allowed,  on  the  claimant  filing  a  receipt  in  full  for  his  account.  If  the 
claimant  is  unwilling  to  receive  such  amount  in  full  payment  the  claim  may  be 
again  considered  at  the  next  regular  succeeding  session  of  the  board,  but  not 
afterward. 

History:     Enacted  March  12,  1872,  modification  of  { 1  Act  April  2,  1866, 
Stats.  1865-6,  p.  836. 
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1.  Applied,  eited,  construed,  referred  to. 
2,  3.  Allowance  to  attorneys  in  criminal  cases 
—Void. 

4.  Claim  against  county — ^When  allowed. 

5.  County  a  quasi-corporation  —  When  not 

liable  ^for  acts  of  officers. 
a.  Disallowing  claim — Board  acts  judicially. 

7.  Illegal    demand  —  Should   not   be   paid, 

though  warrant  presented  therefor. 

1.  APPLIKD,  CITKD,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc.,  in:  Fulkerth  vs.  County 
of  Stanislaus,  67  Cal.  884,  886,  7  Pac.  Repw 
764    (construed). 

As  to  action  of  froard  of  raperrlaora  te 
allowing  or  rejeettas  elalak  feefBtf  flaaly  see 
iinte  S  4072  and  note  par.  8. 

S.  ALLOl^ABTCB  BY  BOARD  OF  SUPER- 
TISORS  to  attorneys  for  assisting  In  prose- 
cution of  criminal  cases  is  void  and  creates 
no  claim  asrainst  county. — County  of  Modoe 
vs.  Spencer,  108  Cal.  498,  600,  601,  87  Pac. 
Rep.    488. 

8.  Compare  I  Lassen  Co.  vs.  Shinn,  88  OaL 
610,  612,  618,  26  Pac.  Rep.   866. 

4.  CLAIM  AGAINST  COUNTY  CANNOT 
BB  ALL01VBD  unless  It  be  legally  chargre- 
able  agralnst  county,  and  if  claim  not 
legally  charsreable  is  allowed,  neither  allow- 
ance nor  warrant  drawn  therefor  creates 
any  leiral  liability.  No  order  of  board  is 
valid  or  bindlnsr  unless  authorized  by  law. 


— Unden  vs.  Case,  46  CaL  171,  174.  See 
McCoy  vs.  Briant,  68  CaL  247,  249;  County 
of  Modoc  vs.  Spencer,  108  CaL  498,  602.  37 
Pac.  Rep.  483;  Ventura  Co.  va  Clay,  114  CaL 
242,  246,  46  Pac  Rep.  9. 

8b  COVirrYy  BBINO  <iUASI*CORPORA. 
TIONf  is  not  liable  for  acts  of  offlcera  or 
employees  which  it  appoints  in  exercise  of 
portion  of  sovereigrn  power  of  state,  by  re- 
quirements of  public  law,  and  simply  for 
public  benefit,  and  for  purpose  from  which 
county  as  corporation  derives  no  benefit. — 
Sherbourne  vs.  Yuba  Co..  21  CaL  113,  115, 
81  Am.  Dec  151;  Huffman  vs.  San  Joaquin 
Co.,  21  CaL  426,  427,  429,  430;  Crowell  vs. 
Sonoma  Co.,  26  C&L  313,  315.  3X6;  Johnsoo 
vs.  County,  of  Santa  Clara,  28  CaL  545.  647. 

S.  DISALLOi;iriNG  CLAIM — BOARD  EX- 
BRCISBS  JUDICIAL  FUNCTION  in  so  doing, 
and  haviner  arrived  at  determination  upon 
matter  pendlngr  before  it,  it  is  not  to  be 
forced  by  mandamus  to  change  its  mind. — 
Tllden  vs.  Board  of  Supervisors,  41  CaL 
68,   70. 

7.  ILLBGAL  DBMAND — THB  AUDITOR 
SHOULD  NOT  DRAW  WARRANT  therefor, 
even  though  allowed  by  board,  and  same 
rule  applies  to  treasurer.  Warrant  drawn 
by  auditor  would  be  no  excuse  for  pay- 
ment of  claim  found  to  be  not  lawful 
charge. — ^Merriam  va  Board  of  Supervisors^ 
72  CaL  617,   619,   14  Pac  Rep.  137. 


§  4076.    CLAIMANT  MAY  SUE  WHEN,  AND  WHEN  BEOOVEB  OOST& 

A  claimant  dissatisfied  with  the  rejection  of  his  claim  or  demand,  or  with  the 
amount  allowed  him  on  his  account,  may  sue  the  county  therefor  at  any  time 
within  six  months  after  the  final  action  of  the  board,  but  not  afterward ;  and 
if  in  such  action  judgment  is  recovered  for  more  than  the  board  allowed,  on 
presentation  of  the  judgment  the  board  must  allow  and  pay  the  same,  together 
with  the  costs  adjudged ;  but  if  no  more  is  recovered  than  the  board  allowed, 
the  board  must  pay  the  claimant  no  more  than  was  originally  allowed. 

History:     Enacted  March  12L 1S72,  modiflcatioii  of  S 1  Act  April  2  1866 
Stats.  1865-6,  p.  836.  '         ' 


1.  Applied,  cited,  construed,  referred  to. 

2.  All   accounts   against   county  included   in 

section. 

8.  Judgment  against  superrisors— Not  judg- 
ment af^ainst  county. 

4.  Presentation  of  claim — Necessary  for 'suit. 

1.  APPt.TED,  CrrSD,  CONSTRUBD,  RB- 
FERRBD  TO,  etc..  In:  Fulkerth  va  County 
of  Stanislaus*  67  CaL  S84,  886,  7  Pac  Rep. 

754  (cited). 

S.  ALL  OF  ACCOmfTS  PRBSBIVTBD 
AGAIBTST  COUNTY  are  Included  in  above 
eectlon,  and  expenses  necessarily  incurred 
because  of  sherifiT's  furnishing  food  to 
prisoners  in  Jail  are  county  chargres.  Board 
of  supervisors  are  to  determine  in  first  in- 
stance what  Is  reasonable  charge,  but  their 
determination    is    not    final.  —  Fulkerth    ya. 


County  of  Stanislaus,  67  CaL  S84.  886,  7  Paa 
Rep.  764. 

S.  JXTDGMBNT  AGAIlfST  BOARD  OF  Sr- 
PIDRVISORS  is  not  Judgrment  ag^ainst  county. 
Board  is  clothed  with  certain  limited  powers 
for  management  of  affairs  of  county  and 
can  only  be  subjected  to  process  in  ordi- 
nary common-law  actions  for  claims  against 
county  by  virtue  of  expressed  provisions  of 
law. — ^HastlniTS  rn.  San  Francisco,  18  CaL 
49.  68. 

4.  PRBSElfTATIOIf  OF  CLAIM  TO  BOARD 
OF  SUPBRVISORS  and  its  rejection  by 
them  is  necessary  before  county  can  be  sued 
for  claim. — ^Alden  vs.  County  of  Alameda. 
48  Cal.  270.  278;  Rhoda  va.  Alameda  Co.,  58 
CaL  850,  862. 


§  4076.  WHAT  WABEANTS  MUST  SPECIFY;  HOW  PRESENTED  AND 
PAID.  Warrants  drawn  by  order  of  the  supervisors  on  the  county  treasury 
for  the  current  expenses  during  each  year,  must  specify  the  liability  for  which 
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they  are  drawn,  and  when  they  accrued,  and  must  be  paid  in  the  order  of  pres- 
entation to  the  treasurer.  If  the  fund  is  insufficient  to  pay  any  warrant,  it 
must  be  registered,  and  thereafter  paid  in  the  order  of  its  registration. 

History:     Enacted  March  12,  1872,  founded  upon  §14  Act  March  20, 
1855,  BtatB.  1855,  p.  54. 

Gray,  28  Cal.  125.  127.  See  ArsrentI  vs.  San 
Francisco,  16  Cal.  256.  276;  Martin  vs.  San 
Francisco,  16  Cal.  286,  286. 

B.  EACH  YBAR'S  IXCOMB:  AND  RETB- 

NUB  must  pay  each  year's  indebtedness  and 
liability,  and  no  indebtedness  Incurred  in 
any  one  year  shall  be  paid  out  of  income  or 
revenue  of  any  future  year. — San  Francisco 
Gas  Co.  vs.  Brick wedel,  62  Cal,  641,  642; 
Shaw  vs.  Statler,  74  Cal.  268.  269.  15  Pac. 
Rep.  888;  Schwartz  vs.  Wilson,  75  Cal.  602, 
606,  606,  17  Pac  Rep.  449;  McGowan  vs. 
Ford,  107  Cal.  177,  184.  40  Pac.  Rep.  281; 
Smith  vs.  Broderick.  107  Cal.  644.  648,  48 
Am.  St  Rep.  167,  40  Pac.  Rep.  1033;  Weaver 
vs.  San  Francisco,  ill  Cal.  819.  822,  43  Pac. 
Rep.  972;  McBean  vs.  City  of  i^'resno,  112 
Cal.  169,  164,  63  Am.  St  Rep.  191.  44  Id.  868. 
81  Lk  R.  A.  794;  Bradford  vs.  San  Francisco. 
112  CaL  647,  547,  44  Pac  Rep.  912;  Pacific 
Undertakers  vs.  Widber,  118  Cal.  201,  202, 
208,  45  Pac  Rep.  278;  Hlflrgrins  vs«  San  Dieffo 
W,  Co.,  118*  Cal.  524,  627,  46  Pac  Rep.  826, 
.60  Id.  670;  MontafiTue  vs.  Entrlish.  119  Cal. 
226,  227,  51  Pac  Rep.  827. 

«•  Compare t  Lewis  vs.  Wldber,  99  Cal. 
412,  418,  88  Pac  Rep.  1128. 

T.  FUND  UPOlf  WHICH  W^ARRANT  18 
OtUlBRBD  DRAWN  need  not  be  specified 
In  order  of  board  authorizlngr  such  warrant. 
Auditor  is  sufficiently  Informed  upon  what 
fund  to  draw  warrant  when  order  of  board 
specifies  liability  for  which  it  is  to  be 
drawn. — Babcock  vs.  Goodrich,  47  Cal.  488, 
509;  White  vs.  Hayden,  126  Cal.  621.  628,  59 
Pac  Rep.  118. 

&     PATMKNT  SHOULD  BBS  MADB  ONLY 

of  warrants  founded  on  order  made  by 
board  of  supervisors  and  drawn  for  demand 
legally  chargreable  agralnst  county  which  has 
been  allowed  by  board. — Keller  vs.  Hyde,  20 
Cal.  593,  594,  696;  Trinity  Co.  vs.  McCammon, 
26  Cal.  117,  120;  Linden  vs.  Case.  46  Cal.  171, 
174;  McFarland  vs.  McCowen,  98  Cal.  329. 
881,  83  Pac.  Rep.  118;  Lamberson  vs.  Jeff- 
erds.  116  Cal.  492,  494.  48  Pac.  Rep.  485; 
Walton  vs.  McPhetridire,  120  Cal.  440,  444. 
62  Pac.  Rep.  731. 

0.  PRESENTATION  AND  REGISTRA- 
TION of  warrant  as  "not  paid  for  want  of 
funds"  makes  holder  a  preferred  creditor. 
— Taylor  vs.  Brooks,  6  Cal.  332,  333.  See 
McCall  vs.  Harris,  6  Cal.  281.  282,  283;  La- 
forffe  vs.  Magree,  6  Cal.  285;  McDonald  vs. 
Bird,  18  Cal.  195.  197. 

Comimrei  Shaw  vs.  Statler,  74  Cal.  258. 
259,  260.  16  Pac.  Rep.  833;  Schwartz  vs. 
Wilson,  76  Cal.  602,  606.  17  Pac.  Rep.  449; 
Meyer  vs.  Widber,  126  Cal.  252,  254.  266,  58 
Pac.  Rep.  632. 

10.  PreeentatloB  does  not  slve  preferred 
claim.     Demand   upon    treasurer,    upon    re- 


1.  Applied,  dtedy  constmed,  referred  to. 

2.  Action   cannot  be   maintained  on   war- 

rants, but  on  original  debt. 

3.  Assignment  of  warrant  is  equitable  as- 

signment of  debt. 

4.  County  treasurer  not  compelled  to  paj 

without  assignment. 
5y  6.  Each  year's  revenue  must  pay  indebted- 
ness. 
7.  Fund  —  Order    for    warrant    need    not 
specify. 

5.  Payment  should  be  made  upon  warrants 

only. 
9.  Presentation  and  registration — ^Preferred 
creditor. 

10.  Same — No  preferred  claim. 

11.  Protection  attending  purchaser  of  nego- 

tiable paper — Does  not  apply  to  war- 
rants. 

12.  Purchaser  of  connty  warrants — ^Position 

of. 

13.  Same — Chargeable  with  notice. 

14.  Writ  of  mandate  to  compel  auditor  to 

draw  warrant. 

1.  APPl.TE:Dy  CITED,  COZVaTRVEOly  RB1« 
raRRGn  TO,  etc.,  in:  Babcock  ts.  Oood- 
rich,  47  Cal.  488,  608  (cited). 

As  to  actloB  when  warrants  are  not  vv«- 
«ented  In  time,  see  post  §  4162. 

As  to  connty  honda  and  pmrvtemt  of  aamoy 
aee  ante  9  4048  and  note. 

A«  to  limitation  on  liability  which  mar 
be  incnrred,  see  Const  1879  art.  XI  1 18; 
HBNKTNG'S  GBNERAL  LA'WS  p.  xclll. 

As  to  mode  of  redeeming  warrants,  see 
post   14147. 

As  to  notice  of  redemption  of  ^rarranta 
bcarlns  Interest,  see  post  §  4149. 

Am  to  priority  of  payment  of  warrants, 
see  post  I  4161. 

Aa  to  reslatry  of  warrants  when  no  funds, 
see  post  §  4148. 

S.  ACTION  CANNOT  BBS  MAINTAINS3D 
ON  IKTARRANTS  themselves.  Failure  to  pay 
them  by  treasurer  does  not  alter  their  nature 
or  so  changre  their  lesral  effect  as  to  render 
them  proper  subjects  of  an  action.  The  only 
remedy  Is  an  action  upon  orlfrlnal  debt,  and 
In  such  an  action  it  is  possible  that  war- 
rants might  be  used  as  evidence  for  purpose 
of  establishing:  the  indebtedness. — ^Argrenti 
TS.  San  Francisco,  16  Cal.  256,  275. 

8.  ASSIGNMENT  OF  WARRANT  18 
BCtUITABLB  ASSIGNMENT  OF  DESBT  and 
^ives  asslgrnee  authority  to  receive  the 
money. — National  Bank  of  D.  O.  Mills  vs. 
Herold,  74  Cal.  603,  607,  608,  6  Am.  St  Rep. 
476,  16  Pac.  Rep.  607.  See  Dana  vs.  San 
Francisco,  19  Cal.  486,  491. 

4^  COUNTY  TREASURBR  CANNOT  BB 
C0MPE:L1.ED  to  pay  county  warrant  to 
any  other  person  than  one  In  whose  favor  it 
Js  drawn  without  at  least  an  asslgrnment  of 
warrant  by  payee. — People  ex  rel.  Barry  vs. 
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fusal  of  demand,  drives  rlgrht  of  mandate 
asrainst  him.  First  demandants  may  aban- 
don their  claims  which  would  cause  unnces- 
sary  delay  to  others,  no  law  requiring 
record  kept  of  date  of  demands. — Meyer  vs. 
Widber,  126  Cal.  252,  254-266,  58  Pac.  Rep.  582. 

11.  PROTBCnON  WHICH  ATTBBrDS 
PURCHASBR     OF     NBOOTIABLB     PAPBR 

before  maturity,  without  notice  of  Illegality 
of  its  consideration,  does  not  extend  to  pur- 
chasers of  county  warrants.  Any  other  rule 
of  law  would  place  county  entirely  at  mercy 
of  board. — People  ex  rel.  Rau'n  vs.  Board 
of  Supervisors,  11  Cal.  170,  175;  Dana  vs. 
San  Francisco,  19  Cal.  486,  491;  Keller  vs. 
Hicks,  22  Cal.  457,  462,  88  Am.  Dec.  78; 
People  ex  rel.  Barry  vs.  Gray,  28  Cal.  125, 
126;  Shakespear  vs.  Smith,  77  CaL  638,  641. 
11  Am.  St  Rep.  827,  20  Pac.  Rep.  294. 

13.  PURCHASBR  OF  COUNTY  IVAR- 
RANTS  Is  in  no  better  position  than  per- 
son to  whom  they  were  issued.  Such  war- 
rants acquire  no  greater  validity  in  hands 
of  third  parties   than  they  originally  pos- 


sessed in  hands  of  first  holders,  no  matter 
for  what  consideration  they  may  have  been 
transferred  or  in  what  faith  they  may  have 
been  taken.  If  illegral  when  issued  they  are 
lllesral  for  all  time. — People  ex  reL  Raun  vs. 
Board  of  Supervisors,  11  Cal.  170,  175. 

1&  Pnrehaaer  of  vrammt  is  eliarveable 
wltlft  Botlee  of  all  facts  which  are  patent  on 
Us  face,  and  must  be  presumed  to  know 
whether  it  constitutes  chargre  upon  treasury 
under  the  law.  If  warrant  shows  it  is  not 
a  valid  charge  on  county  treasury  and  no 
fraud  or  misrepresentation  is  shown  on  part 
of  seller,  purchaser  is  not  entitled  to  recover 
from  seller  money  paid  for  warrant. — 
Christy  vs.  Sullivan.  60  Cal.  337.  839,  19 
Am.  Rep.  656;  Shakespear  vs.  dmith,  77  Cal. 
688,  641,  11  Abel  St.  Rep.  827,  20  Pac.  Rep. 
294. 

14.  WRIT  OF  MANDATB — Proper  reaieiy 
to    eompel    auditor    to    dra^r    ^ramrnt    on 

county  treasurer  for  amount  of  account  al- 
lowed by  board  of  supervisors. — Babcock 
vs.  Goodrich,  47  Cal.  488,  508. 


§4077.  IN  WHAT  TBAKSAOTIONS  SUPEEVISOBS  NOT  TO  BE 
INTERESTED.  No  member  of  the  board  must  be  interested,  directly  or 
indirectly,  in  any  property  purchased  for  the  use  of  the  county,  nor  in  any 
purchase  or  sale  of  property  belonging  to  the  county,  nor  in  any  contract  made 
by  the  board  or  other  person  on  behalf  of  the  county,  for  the  erection  of  public 
buildings,  the  opening  or  improvement  of  roads,  or  the  building  of  bridges, 
or  for  other  purposes. 

History:     Enaeted  Mareh  12,  1872,  founded  upon  {22  Act  March  20, 
1855,  Stats.  1855,  p.  55. 

ness  of  transaction  where  person  occupying 
fiduciary  relation  contracts  with  bimtelf 
as  an  individual,  or  allow  trustee  to  show 
that  dealing  was  for  best  interest  of  bene- 
ficiary, but  will  set  transaction  aside  at 
mere  option  of  cestui  que  trust — Wicker- 
sham  vs.  Crittenden,  9S  Cal.  IT.  29.  28  Pac. 
Rep.  788. 


1.  Board  of  rapervisore — Guardian  of  county 

property. 

2.  Courts    wiU    not    investigate    fairness    of 

transaction. 
8.  Peed  of  city  to  railroad— When  void. 
i.  When  acting  in  fiduciary  capacity,  not  to 

deal  with  nimself  • 

5.  Pay  for  work  on  public  contract  cannot  be 

claimed  by  supervisors. 

6.  Supervisors  selling  stock  of  county,  not  en- 

titled to  compensation. 

As  to  eertalM  ofllcera  sot  to  be  Interested 
to  eoBtracts,  seseraUy,  see  ante   1)920-926 

and  notes. 

As  to  Interested  snpervlsoni  not  to  aet  on 
toll  matters,  see  ante  |  2852. 

As  to  olilcer  not  to  be  interested  In  eon- 
tmct  made  by  bim  In  olllelal  eapaelty,  see 
ante  §  920. 

1.  BOARD  OF  BITPESRVISORS  18  OOW- 
STITUTBD  BY  LAW  GUARDIAN  of  prop- 
erty interests  of  county  and  is  given  entire 
control  of  its  revenues;  it  occupies  position 
of  trust,  and  In  that  relation  is  bound  in 
same  measure  of  grood  faith  toward  county 
as  is  required  of  an  ordinary  trustee  toward 
his  cestui  que  trust  or  agent  toward  his 
principal.— Andrews  vs.   Pratt,   44   Cal.   209, 

217. 

%,  COURTS  WILL  IfOT  PERMIT  ANY 
^VBSnoATION    into    fairness    or   unfair* 


S.  DBBD  OF  CITY  TO  RAILROAD  CON' 
PANY  where  one  of  board  of  trustees  of 
city  was  also  stockholder  and  director  of 
railroad  company,  will  be  declared  void  and 
canceled.  —  President*  etc.  City  of  San 
DlefTO  vs.  San  Diego  dc  L.  A.  R.  Co.,  44  CaL 
106,  111-116. 

4.  ONB  WHO  ACTS  Hf  A  FIDVCIABT 
CAPACITY  law  Will  not  permit  to  deal 
with  himself  in  his  Individual  capacity. 
One  cannot  faithfully  serve  two  masters 
whose  Interests  are  or  may  be  in  conflict 
— President  etc.  City  of  San  Diego  vs.  San 
Diego  ft  L.  A.  R.  Co.,  44  Cal.  106,  113.  See 
Andrews  vs.  Pratt,  44  Cal.  209.  217.  318; 
Wilbur  vs.  Lynde  ft  Hough.  49  Cal.  290,  292, 
19  Am.  Rep.  645;  Davis  vs.  Rock  Creek  L. 
F.  ft  M.  Co.,  55  Cal.  259.  264.  26  Am.  Rep. 
40;  Golson  vs.  Dunlap,  72  Cal.  157.  159.  14 
Pac.  Rep.  676;  Graves  vs.  Mono  Lake  H.  It 
Co.,  81  CaL  202,  219,  220,  221,  22  Pac  Bep. 
666;  Finch  vs.  Riverside  ft  A.  R.  Co.,  27  CaL 
597,  601,  602.  26  Pac  Rep.  765;  Wlckeraham 
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T8.  Crittenden,  98  CaL  17,  tZ,  29.  28  Pac.  Rep. 
788. 

5.  PAY  FOR  IVORK  DONE  ON  CON- 
TRACT CONNECTED  1¥ITH  PUBLIC 
1VORKS  and  improvements  cannot  be 
claimed  by  member  of  board  of  supervisors, 
his  salary  as  supervisor  beinfr  only  pay 
which  he  is  entitled  to  receive. — DomlngTos 
▼8.  Board  of  Supervisors,  61  Cal.  608,  609. 


0.  SUPERVISORS  SELLING  STOCK— 
Owned  by  couaty,  of  railroad  company  un- 
der act  authorizinsT  such  sale,  are  not 
entitled  to  extra  compensation  for  such 
services,  and  warrants  authorized  by  them 
as  board  to  themselves  individually,  for 
such  services,  are  invalid.— Andrews  vs. 
Pratt,   44   CaL    809,   816,   817. 


§4078.    TRANSFEB    OF   APPLICATION,    IN   WHAT    CASES   MADE. 

Whenever  an  application  is  made  to  the  board  for  an  order,  franchise,  or 
license  relating  to  any  toll-road,  bridge,  ferry,  wharf,  chnte,  pier,  or  other  sub- 
ject over  which  the  board  has  jurisdiction,  in  which  a  majority  of  the  board 
are  not  disinterested,  the  application,  by  order  of  the  'board,  must  be  trans- 
ferred to  the  board  of  supervisors  of  an  adjoining  county;  the  clerk  of  the 
board  must  thereupon  certify  the  application  and  all  orders  and  papers  relat- 
ing thereto  to  the  board  to  which  the  transfer  is  ordered ;  and  thereafter  the 
board  to  which  the  same  is  certified  has  full  jurisdiction  to  hear  and  determine 
the  application. 

History:  Enacted  March  12,  1872,  founded  upon  §  1  Act  April  29,  1857, 
Stats.  1857,  p.  322;  amended  April  3,  1880,  Code  Amdts.  1880  (Pol.  pt.), 
pp.  23-24. 


Aa  to  application  for  toll-bridseo,  see  ante 
|§  2870-2878  and  notes. 

As  to  application  for  toll-forrlea,  see  ante 
f§  2892-2894  and  notea 

Aa  to  appUeatloB  for  toU-roadsy  see  ante 
H  2779-2782  and  notes. 

Aa   to    application    for    wkarresy    ehntes. 


and  plcr%  see  ante  U  2906-2910  and  notes. 

Aa  to  power  of  boards  sencrallTy  otot  toll 
franchlsea  and  Uconaes,  see  ante  S  4046 
subd.  17. 

Aa  to  svpervlaora  not  aetlns  wkcn  in« 
terestcd  In  application  as  to  tolls,  see  ante 
f  2862. 


§  4079.  NOTICES^  HOW  OIVEN.  All  public  notices  of  proceedings  of  or 
to  be  had  before  the  board,  not  otherwise  specially  provided  for,  must  be 
posted  at  the  court-house  door,  and  in  each  election  precinct  in  the  county. 

History:  Enacted  March  12,  1872,  founded  upon  §23  Act  March  20, 
1855,  Stats.  1855,  p.  56;  amended  March  30,  1874^  Code  Amdts.  1873-4, 
p.  56. 

§4080.  TO  PROVIDE  FOB  PLANTINO  AND  OULTIVATINO  SHADE 
AND  OBNAMENTAL  TBEES.  The  board,  under  such  regulations  as  they 
may  adopt,  may  provide  for  the  purchase,  planting,  cultivation,  care  and 
preservation  of  not  less  than  two  hundred  and  fifty  shade  and  ornamental 
trees,  each  year,  on  the  public  roads  and  highways  of  the  county,  and  the  cost 
of  such  purchase,  planting,  cultivation,  care,  and  preservation  shall  be  charged 
to  the  same  fund  which  was  used  in  the  acquisition  and  construction  of  the 
road  along  which  the  trees  are  planted. 

History:  Enacted  March  12,  1872.  founded  upon  Act  March  80,  1868, 
Stats.  1867-8,  p.  670;  repealed  April  27,  1880,  Code  Amdts.  1880  (Pol.  pt.), 
p.  100;  act  held  unconstitntional,  see  history,  9  4000  ante.  Present  section 
enacted  March  8,  1005,  Stats,  and  Amdts.  1905,  p.  115. 

Applied,     cited,     comatmed,     referred     to,  Aa  to  aet  of  1880,  repeallns  abore  eectlom, 

etc,    in:    Leonard    va    January,    66    Cal.    1      belns    declared    iinconatltiitlomal,    see    ante 
(construed).  §4000  and  note. 

§4081.    TO   BEQUIBE   ASSESSORS   TO   BEPOBT   STATISTICS.     The 

board  must  require  assessors  to  report  to  the  surveyor-general  annually  a 
true  statement  of  the  agricultural  and  industrial  pursuits  and  products  of  the 
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county,  with  such  other  statistical  information  as  they  may  by  ordinance 
direct,  and  enforce  obedience  of  the  assessor  thereto  by  deducting  such  pro- 
portion of  his  compensation  as  assessor  as  to  them  may  seem  appropriate,  for 
a  failure  to  comply  with  the  order. 

Hfttory:  Enacted  March  12,  1872,  founded  upon  §§1,  2  Act  March  10, 
1866,  Stats.  1865-6,  p.  201. 

• 

§  4082.  CLAIMS  IN  FAVOR  OF  SUPERVISOBS.  AU  claims  against  the 
county  presented  by  members  of  the  board  of  supervisors  for  per  diem  and 
mileage  or  other  seryice  rendered  by  them,  must  be  verified  as  other  claims, 
and  must  state  that  the  service  has  been  actually  rendered. 

History:    Enacted  March  12,   1872. 

As  to  elalms  la  flsTor  of  svyerrlsors  belns  TorUled  mm  otker  elalms,  seo  ante  S  4072  and 
note. 

§4083.  STATEMENT  OF  COUNTT  INDEBTEDNESS^  ASSETS,  AHD 
KATE  OF  TAXATION  (repealed). 

History:  Enacted  March  12,  1872,  founded  npon  { 1  Act  February  20, 
1868,  Stats.  1867-8,  p.  65;  amended  March  28,  1878,  Code  Amdts.  1877-S, 
pp.  66-67;   repealed  April  1,  1897,  Slats,  and  Amdts.  1807,  p.  436. 

§  4084.  TO  RECEIVE  AND  APPLY  DONATIONS  OF  LAND,  ETO^  TO 
SPECIFIC  PURPOSES.  The  board  must  receive  from  the  United  States  or 
other  sources  lands  and  other  property  granted  or  donated  to  the  county  for 
the  purpose  of  aiding  in  the  erection  of  county  buildings,  roads,  bridges,  or 
other  specific  purposes,  and  may  use  the  same  therefor,  and  may  provide  for 
the  sale  of  the  samje  and  the  application  of  the  proceeds  thereof. 

History:  Enacted  March  12,  1872,  founded  npon  il  Act  FebmaTj  21, 
1868  (Stata.  1867-8,  p.  69),  April  4,  1870  (Stats.  1869-70,  p.  757),  and 
April  4,  1870,  SUte.  1869-70,  p.  763. 

§  4066.  TO  mPKOVE  STREAMS  NOT  NAVIOABLE.  Tbe  board  maj 
provide  for  widening,  deepening,  straightening,  removing  obstructions  from, 
and  otherwise  improving  all  streams  within  the  county,  for  use  as  public  high- 
ways for  rafting  and  floating  lumber,  and  also 

Protecting  the  banks  and  adjacent  lands  from  overflow  of  such  streams, 
when  the  same  are  not  declared  by  law  to  be  and,  in  fact,  are  not,  navigable 
for  commercial  purposes,  and  provide  regulations  for  the  use,  repair,  and  con- 
trol thereof ; 

[Riparian  rights.]     But  no  regulations  of  the  board,  nor  improvements 

directed,  must  in  any  manner  interfere  with  the  private  rights  or  privileges  of 

riparian  owners,  miners,  or  others. 

Hfstory:  Enacted  March  12,  1872;  amended  March  9,  1893,  8taU.  and 
Amdts.  1893,  p.  111.  A  second  section  of  the  act  further  provides:  "That 
the  act  entitled  'An  act  to  provide  for  the  organization  and  government  of 
levee  districts  created  for  the  protection  of  lands  from  overflow  of  unnav- 
igable  running  streams  of  water,  and  to  confine  nnnavigable  running 
streams  to  a  fixed  channel,'  approved  March  tenth,  eighteen  hundred  and 
ninetv-one,  containing  sections  one,  through  to  fortj-one,  be  and  the  same 
is  hereby  repealed." 

A«  to  what  waters  are  publle  ways,  see  As  to  floatlnir  Ivntber,  see  ante  |SSS9. 

ante   §§  2348-2351   and   notes. 

§  4086.  WHAT  MAT  BE  RECOVEBED  ON  BOND.  Any  supervisor  who 
neprlects  or  refuses  to  perform  any  duty  imposed  on  him,  without  just  cause 
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therefor,  or  who  wilfully  violates  any  law  provided  for  his  governiiient  as 
such  oflScer,  or  fraudulently  or  corruptly  performs  any  duty  imposed  on  him, 
or  wilfully,  fraudulently,  or  corruptly  attempts  to  perform  an  act,  as  super- 
-visor,  unauthorized  by  law,  in  addition  to  the  penalty  provided  in  the  Penal 
CSode,  forfeits  to  the  county  five  hundred  dollars  for  every  such  act,  to  be 
irecovered  on  his  oflScial  bond,  and  is  further  liable  on  his  ofiicial  bond  to  any 
person  injured  thereby  for  all  damages  sustained. 

History:     Enacted  March  12,  1872,  founded  upon  (311  Sev.  Stats,  of 
Iowa,  1860,  p.  50. 

1.  Applied,  cited,  eonstnied,  referred  to. 

2.  Complaint  against  supervisors  must  state 

facts. 

3.  Injunction  to  restrain  board-*Will  not  lie, 

when. 

4.  Management  of  bridges — Supervisors  per- 

sonally liable. 

5.  Money  wilfully  paid  without  authority — In- 

dividual liability. 

6.  Neglecting   to   perform   duty  —  Individual 

liability. 


1.  APPl.nBD,  CTTBD,  COlf  STRinSD,  RB- 
IPBatRED  TOf  etc..  In:  Santa  Cruz  R.  Co.  vs. 
County  of  Santa  Clara,  62  Cal.  120,  181 
(construed);  Merriam  vs.  Board  of  Super- 
visors, 73  Cal.  517,  619.  14  Pae.  Rep.  187 
(construed);  Hedires  vs.  Dam,  72  CaL  620, 
622,  14  P»e.  Rep.  188   (construed). 

As  t*  all  acttoms  In  which  county  Is  real 
party  1"  fntcrcat  belns  prosecuted  hr  Ala- 
trlet  attomejr  la  mane  of  covntr,  see  post 
14266  subd.  S. 

As  to  cItII  penaltr  for  mlscondnct  In  olllee 
attachlns  to  olllclal  bond,  see  post  9  4117. 

S.  COMPLAINT  AGAINST  SUPKRTISORS 
MUST  STATE  FACTS. — Allcsattons  that 
members  of  board  ^^misappropriated,  wrong:- 
fully,  unlawfully,  and  Illegally  allowed  and 
paid  out  large  sums  of  money/*  and  "that 
said  demands  were  wrongfully,  unlaw- 
fully, and  without  authority  of  law  allowed 
and  ordered  paid,"  are  mere  conclusions  of 
law:  It  has  been  repeatedly  held  that  facts 
must  be  stated  showing  wherein  acts  com- 
plained of  are  unlawful,  wrongful,  or  Illegal. 
— ^Hedges  vs.  Dam,  72  Cal.  620,  622.  14 
Pac.   Rep.   188. 

8.     INJUNCTION   TO   RESTRAIN   BOARD 


from  examining,  auditing,  and  ordering  paid 
certain  claims  on  ground  that  they  are  not 
valid  demands  against  county,  will  not  lie  at 
instance  of  taxpayer.  If  supervisors  appro- 
priate money  for  purpose  not  authorized  by 
law  they  are  liable  civilly  and  criminally. 
They  act  Judicially,  and  will  not  be  held 
accountable  for  mere  errors,  but  they  will 
not  be  excused  on  ground  that  they  acted 
honestly  merely  because  they  do  not  steal 
funds. — ^Merriam  vs.  Board  of  Supervisors, 
72  Cal.  617,  619.  14  Pac.  Rep.  187. 

4,  MANAGRMBNT  OF  BRIDGES  DE- 
VOLVES ITPON  BOARD  of  supervisors,  and 
duty  of  keeping  bridges  In  repair  upon 
road  overseers.  Remedy  for  Injuries  re- 
sulting from  neglect  to  keep  such  bridges 
in  repair  must  be  sought  against  such 
officers  personally,  and  not  against  county. 
— Huffman  vs.  San  Joaquin  Co.,  21  Cal.  426, 
427,  429,  480.  See  Crowell  vs.  Sonoma  Co., 
26  Cal.  818,  816,  816. 

B.  MONET  WHiPUliLY  PAID  OUT 
WITHOUT  AUTHORITY  of  law  by  mem- 
bers of  board  would  make  them  Individually 
responsible.  They  are  trustees  of  funds  for 
certain  specified  purposes,  and  cannot,  ex- 
cept by  violating  their  oaths  of  office,  allow 
them  to  be  applied  to  other  purposes.— 
Merriam  vs.  Board  of  Supervisors,  72  CaL 
617,  619,  14  Pac.  Rep.  137. 

0.  NEGLECTING  OR  REFUSING  TO 
PERFORM  DUTY  imposed  on  him  by  law 
makes  supervisor  personally  liable  for 
damages,  and  action  In  such  Instances  can- 
not be  maintained  against  county. — Santa 
Cruz  R.  Co.  vs.  County  of  Santa  Clara.  62 
Cal.    180,    181. 


§4087.    CHAPTER  DOES  NOT  APPLY  TO   SAN  FRANCISCO.     This 
phapter  does  not  apply  to  the  city  and  county  of  San  Francisco. 

History:  Enacted  March  12,  1872;  amended  April  27,  1880,  Code 
Amdts.  1880  (Pol.  pt.),  p.  100;  act  held  unconstitutional,  see  history, 
§4000  ante. 

Applied,     eltedt     constrved,     referred     to.  As  to  aet  of  1880,  ameBdlttir  abore  scetlon, 

etc..   In:   Tillson   vs.   Pord.   63   Cal.    701,   706  belnip    deelared    imooiistttiitlonaly    see    ante 

(referred  to);  Leonard  vs.  January,  66  Cal.  §4000  and  note. 

1,    8    (construed);   Lehn   vs.   San   Francisco^  Code  did  not  affect  ezlstiiiip  ehartcnk — See 

66  CaL  76,  77,  4  Pao.  Rep.  966  (cited).  Tillson  vs.  Ford,  68  Cal.  701,  706. 
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CHAPTER  HL 

COUNTY  OFFICEBa 

Article  L  General  Providons,  98  4101-4124. 

n.  Judges  of  Superior  Court,  §4134. 

ni.  County  Treasurer,  §§  4144.4165, 

IV.  Sheriff,  §5  4175-4193. 

y.  County  Clerk,  §8  4204,  4205. 

TI.  County  Auditor,  88  4215-4224. 

Vn.  County  Becorder,  58  4234-4247. 

VIII.  District  Attorney,  58  4256-4259, 

IX.  County  Surveyor,  88  4268-4275. 

X.  Coroner,   88  4285-4292. 

XL  Assessors,  Tax-CoUectort,  School  SuperinteiideDt^  Pablie  Administntor,  and 

missioner  of  Highways,  88  4300-4304. 

XIL  Constables,  Justices  of  the  Peace,  and  Inferior  Officers,  884314-4316. 

ARTICLE  L 


GBNBRAIj   PROVISIONa 


8  4101. 
I  4102. 

8  4103. 
8  4104. 
8  4105. 
8  4106. 
8  4107. 

8  4108. 

8  4109. 

8  4110. 

8  4111. 
8  4112. 
8  4113. 


Eligibility,  to  county  offiee.  84114. 

Same.    To  district  and  township  of- 
fices. 8  4115. 

County  officers  enumerated.  84110. 

Township  and  other  inferior  officers. 

Offices  united  and  consolidated.  8  4117. 

Consolidating  offices  by  the  board. 

Omission  to  consolidate.     [Proceed-      84118. 
ings  on.]  8  4II9. 

Oath,  bond,  and  compensation  of  con- 
solidated offices.  8  4120. 

County    officers,    when    elected,  and      S412L 
term  of. 

County  judges  and  justiees,  election      8  4122. 
and  term  of. 

Supervisors,  when  elected  (repealed).      1 4123. 

May  appoint  deputies. 

Same.     [Mode  of  making  appoint-      84124. 
ments  of  assistants.] 


Official  mention  of  principal  offlev 

includes  deputies. 
Vacancies,  how  filled. 
"What  offices  to  be  kept  open  at  eouty 

seat.     [Office  hours.] 
Civil  penalty  for  non-performaoees  of 

du^,  attaching  to  official  brad. 
Coun^  officers  may  administer  oatls. 
Certain  officers  must  reside  at  eonnty 

seat 
Absence  of  county  officers  from  static 
Certain  officers  prohibited  from  pne- 

tising  law. 
Official  bonds  classified,  and  amoonti 

thereof. 
When  amount  of  bond  is  not  fixed  bj 

law. 
Other  provisions  relating  to  caantj 

officers. 


§4101.  ELI0IBILIT7  TO  00XTNT7  OFFICE.  No  person  is  eligible 
to  a  county  office  who  at  the  time  of  his  election  is  not  of  the  age  of  twenty- 
one  years,  a  citizen  of  the  state,  and  an  elector  of  the  county  in  which  the 
duties  of  the  office  are  to  be  exercised. 

History:     Enacted  March  12,  1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Aliens  had  no  political  rights  at  common 

law. 

3.  All  political  power  inherent  in  people,  not 

aliens. 

4.  Appointing  power  cannot   determine  ca- 

pacity of  appointee  to  hold  office. 

5.  Candidate  ineligible  when  elected — Effect. 

6.  County  surveyor — License  does  not  affect 

eligibility  to  be  elected. 

7.  Freeholders  elected  to  frame  charter  as 

individuals. 

8.  General  rule — ^Limitations  npon. 

9.  Legislature — Bight  to  declare  test  of  eU- 

gibility. 

10.  Non-residence    of    two    freeholders  —  De 

facto  officers,  though  disoualified. 

11.  Postmaster  elected  as  sheriff  cannot  take 

office. 

12.  Part  of  board  of  frediolders  disqualified 

— Majority  may  a^t. 


18.  Beason  of ,  eonstitutional  provision  at  to 
holding  two  offices. 

14.  Bequirement  that  surveyor  have  license- 

Affects  office  only. 

15.  Surveyor  eligible  when  elected — ^Disqusfi- 

fled  by  becoming  postmaster. 

1.  APPLIED,  CTTBD,  COlfSTKiJlflD,  RE- 
FBRRsa)  TO,  etc..  In:  Ward  vs.  Crowell, 
142  CaL  687,  688.  7f  Pac.  Bep.  491  (con- 
strued). 

As  to  dtstbnitr  to  ofllee,  see  ante  f  61 

As  to  persoB  coiiTleted  of  eaibcaslMacBt 
•f  public  fimda  Bot  belMS  ollstble  to  o«iee. 
see  Const  1879  art.  IV  (21;  HKNlfCfG^ 
OBNERAL   LAWS   p.   Ixzil. 

Aa  to  pemoB  holdlBir  lBcmtlv«  ofli«e  wi- 
der UBlted  States  Bot  belBs  cllsfble  f 
ot-vtl  olllee  of  profit  to  tbls  atatcy  see  COnst 
1879  art.  IV  9  20;  HBlVlfINCI»8  GBlfERAL 
LAWS   p.    Ixxll. 
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Aji  to  qnallflcatloM  for  holdlBir  elTtI  oflee, 
ante  9  841  and  note. 

to    quallflcatioaa    of   Totor,   aeo   ante 
•§1083. 

Aji  to  rcatiictloaa  apoB  aeaator  or  aiem- 
l»«r  of  awiemblyy  dnrlns  term  of  olllcey 
•l»elns  appointed  to  any  elvll  olllee  of  profit 
dn  this  atate  whlek  ahall  kare  been  created 
•or  aalarj  tkereof  Inereaaed  dnrlns  sack 
^em,  see  Const  1879  art.  IV  lift;  HJB^N- 
NING'S    GBNKRAIi   LA1¥S    p.    Ixxli. 

Aa  to  rlskta  of  forelsnera  of  tbe  -vrhlto 
-raee  or  of  African  deaeent  wkile  realdenta 
-of  tkla  state,  ace  Const  1879  art  I  §17; 
JlBlfNnfG*9  GBNBRAIi  LA1¥8  p.  IZTll. 

Aa  to  rvlea  for  determining  residence  la 
.seneraly  see  ante  9  52  and  note. 

Aa  to  mlea  for  deteratlnlns  qnestlona  of 
«<aaldence  in  electlona,  see  ante  991239.  1240 
^nd  notes. 

Aa  to  wken  a  peraon  does  not  lone  kla 
veeldenccy  see  Const  1879  art  II  9  4;  HBIV- 
IVIlfG'S    GBNERAI«   LAWS    p.    IXTliL 

Aa  to  wbo  are  eltlsensy  see  ante  §61  and 
note. 

a.  AJLIBJi  HAD  NO  RBCOGNIZBD  POLI- 
TICAI^  RIGHTS  at  common  law,  and  there 
iiaa  been  no  statutory  modification  of  com- 
mon law  in  this  state  as  to  such  political 
Tierhts.— Walther  vs.  Rabolt,  30  CaL  185, 
188,  189. 

S.  ALL  POLITICAL  POWKR  IS  IN- 
HERENT  IN  PBOPLB,  and  if  foreigners 
desire  to  secure  political  rights  they  must 
cease  to  be  aliens  and  become  citizens  in 
mode  prescribed.  Until  then  they  cannot 
-vote  nor  hold  office;  they  can  neither  choosa 
nor  be  chosen,  for  that  is  exercise  of 
political  power,  and  they  are  not  of  people, 
who  alone  exercise  it. — ^Walther  vs.  Rabolt, 
^0  Cal.  185,  189. 

4.  APPOINTIlfO  POWBR  DOBS  NOT 
POSSRSS  FUNCTION  OF  DBTBRMININO 
conclusively  capacity  of  an  appointee  to 
bold  office  in  this  state.  If  people  elect 
tmnaturallsed  foreigrner  to  legislative  office, 
mere  election  is  not  conclusive  of  question 
of  capacity  to  hold  it;  so  if  governor  should 
appoint  one  destitute  of  legal  qualifications 
to  take  office. — People  ex  reL  Palmer  vs. 
l^Toodbury,  14  Cal.  43,  46. 

5.  CANDIDATES  INBLIGIBLB  AT  TIMB 
VOTBS  WERE  CAST  for  him  not  entitled 
to  take  office,  even  though  he  may  be 
qualified  before  term  of  office  begins.— 
Searcy  vs.  Grow,  15  Cal.  118,  120,  121. 

e.  COUNTY  SURVEYOR  IHTHO  WAS 
QUALIFIED  for  office  at  time  of  his  elec- 
tion except  that  he  had  not  received  the 
licensed  land  surveyor's  certificate  from 
atate  surveyor  provided  for  by  County  Gov- 
ernment Act  as  necessary  in  order  to  hold 
such  office,  but  which  he  obtained  before 
his  term  of  office,  is  qualified  to  hold  office, 
as  such  license  does  not  affect  his  eligibility 
.  at  time  of  election. — Ward  vs.  Crowell.  142 
Cal.    687.   588,   76   Pac.   Rep.    491. 

7.   FREEHOLDERS    ELECTED    FOR 
PURPOSE  OF  FRAMING  CHARTER  are 

elected   as   Individuals,   and   board   of  free- 
^bolders  has  not  legal  existence  until  it  is 


organized  by  Individuals. — ^People  ex  rel. 
Hoffman  vs.  Hecht,  105  Cal.  621,  626,  626, 
45  Am.  St  Rep.  96,  88  Pac.  Rep.  941,  27  Lb 
R.   A.    208.    . 

8.  GENERAL  RULE  —  Cltisen  who  is 
qnallfled  elector  haa  right  to  hold  any  ofllee 

to  which  he  has  been  appointed.  The  gen- 
eral limitations  of  right  are  that  he  must 
be  of  age  of  twenty-one  years  and  citizen 
of  this  state  at  time  of  his  election  or  ap- 
pointment As  to  a  county  office,  that  he 
must  be  an  elector  of  county,  and  as  to 
certain  offices  that  he  must  have  been 
citizen  and  resident  of  prescribed  district 
for  prescribed  time. — ^Ward  vs.  Crowell,  142 
Cal.    587,    588,   76    Pac.   Rep.    491. 

S.  LEGISLATURE  HAS  RIGHT  TO  DE- 
CLARE TEST  OF  ELIGIBILITY  to  hold 
office  as  well  aa  to  give  power  of  selection, 
and  any  person  not  qualified  maybe  ousted 
from  office.  Appointment  of  pilot  is  within 
power  of  board  of  pilot  commissioners,  but 
such  power  is  not  unlimited.  A  discretion 
is  given  as  'to  Individuals  to  be  appointed. 
Such  discretion  courts  cannot  control,  but 
no  discretion  Is  given  as  to  certain  classes 
from  which  they  must  be  chosen. — ^People 
ex  rel.  Palmer  va  Woodbury,  14  CaL  48, 
45,  46. 

10.  NON-RESIDENCB  OF  TIWO  FREE- 
HOLDERS,  elected  to  frama  charter,  dis- 
qualifies them  from  holding  office,  but  if 
they  receive  their  certificates  of  election 
and  duly  qualify,  they  are  de  facto  officers 
until  their  right  to  office  hair  been  Judi- 
cially determined,  and  their  acts  are  valid 
and  binding  as  such. — ^People  ei^  rel.  Hoff- 
man vs.  Hecht,  106  Cal.  621,  629,  630,  45 
Am.  St  Rep.  96,  88  Pac  Rep.  941,  27  Lb  R. 
A.  208. 

11.  A  POSTMASTER  ELECTED  AS  A 
SHERIFF  is  not  qualified  to  take  office, 
although  he  resigned  before  term  of  office 
as  sheriff  began.  Constitution  declaring 
him  ineligible  means  not  merely  that  he 
shall  not  hold  state  office  while  such  fed- 
eral officer,  but  that  he  shall  not  be  eligible 
to  such  office,  i.  e.  not  capable  of  being 
elected. — Searcy  va.  Grow,  16  CaL  118.  120, 
121. 

IS.  PART  OF  BOARD  OF  FREE- 
HOLDERS DISQUALIFIED  does  not  de- 
prive majority  of  whole  board  of  their 
power  to  act. — People  ex  rel.  Hoffman  vs. 
Hecht,  106  Cal.  621,  627,  46  Am.  St  Rep. 
96,  88  Pac.  Rep.  941,  27  L.  R.  A.  208. 

13.  REASON  OF  CONSTITUTIONAL 
PROVISION  prohibiting  officer  holding 
lucrative  United  States  position  from  tak- 
ing office  under  state  was  to  prevent  two 
offices  being  held  by  one  person  under  two 
separate  and  distinct  governments,  and 
separate  allegiance  justly  due  one,  by  its 
officer,  and  that  due  to  any  other  power,  is 
proper  as  police  regulation. — ^People  ex  rel. 
Marshall  vs.  Leonard,  78  CaL  280,  282,  14 
Pac.  Rep.   863. 

14.  REQUIREMENT  THAT  SURTEYOB 
HATB  LICENSED  CEBTIFICATE  from 
state  surveyor  before  he  can  hold  office  of 
county  surveyor  has  reference  only  to  tima 
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election  at  which  comity  officers  are  to  be  elected,  the  boards  of  supervisors 
of  counties  of  the  second  class  may  unite  and  consolidate  certain  offices  by 
declaring  that: 

1.  The  recorder  elected  shaU  be  ex  officio  auditor; 

2.  The  county  clerk  elected  shall  be  ex  officio  auditor  and  recorder; 

3.  The  sheriff  elected  shall  be  ex  officio  tax-collector;  and, 

4.  The  coroner  elected  shall  be  ex  officio  public  administrator. 

History:    Enacted  March  12,   1872. 

1.  Applied,  cited,  constnxed,  referred  to.  Hon.— Klnsey  rn.  Kellogsr.  f 6  CaL  111,  114. 

2.  Clerk  ceasing  to  be  recorder  and  auditor-^      S  Pao.  Rep.  405. 

Rule  as  to  salary.  8.    Conaolldatloii   doea  mot   becwM  cflec^ 

3.  Consolidation— When  not  effectnal.  tual    by    mere    adoption    and    recording  of 

4.  Publication  of  proceedings-— When  Insoffi-      ordinance;  publication  of  ordinance  fi  aln 

cient.  essential  and  It  is  as  much  duty  of  board 

!•    Applied    cited,  enurtrvedy  referred  ta,  ^^  publish  ordinance  as  to  adopt  It.    Board 

etc..   in:   People  vs.   Ballhache,   62  CaL  810,  m«»t  order  publication;    otherwise  there  is 

311   (construed);  People  ex  rel.  Stoddard  vs.  «»  omission  by  board.     A  publication  wlth- 

Willlams,   64   CaL   S7,   92.   27  Pac.   Rep.   939  o^t  such  order  la  unauthortxcd   and  of  ao 

(construed);    Klnsey    vs.    Kellogg.    65    CaL  eflfect— People    vs.    Ballhache.    62    CaL   211, 

111.  113,  2  Pao.  Rep.  406   (referred  to).  *!*• 

S.  Clerk  haTtas  eeaaed  to  be  recorder 
and  auditor  by  reason  of  separation  of 
such  offices,  the  law  which  fixed  his  com- 
pensation for  all  his  services  as  clerk, 
recorder,  and  auditor,  must  be  held  to  have 
ceased  to  have  practical  operation.  Law 
must  be  applied  according  to  Its  manifest 
Intent,  and  a  thing  even  within  the  letter 
Is  without  the  statute  if  without  the  Inten- 


4.  Pnblleatlon  te  acwapaper  of 
Insa  of  board  In  which  an  order  for  con- 
solidation of  offices  appeared,  waa  Insuffl- 
dent.  The  board  making  no  order  for 
any  publication,  such  publication  abore 
mentioned  amounts  to  nothing  and  con- 
solidation was  not  effected. — People  ex  reL 
Stoddard  vs.  Williams,  64  Cal.  27,  92.  27 
Pac  Rep.   929. 


§  4107.    OMISSION  TO  CONSOLIDATE.     [PBOCEEDINaS  ON.]    Wheo 

there  is  an  omission  by  the  board  of  supervisors  to  consolidate  and  to  advertise 
the  consolidation  of  offices  as  in  the  preceding  section  authorized,  each  ofSce 
not  so  consolidated  must  be  filled  by  an  election. 

History:    Enacted  March   12,  1872. 

1.  Applied,  dted,  construed,  referred  to. 

2.  Publication  of  ordinance  necessary. 

1.     Applied,  cited,  eoaatraed,  referred  ta, 

etc..  in:  People  yb.  Ballhache,  62  Cal.  810, 
811,  812  (construed);  People  ex  rel.  Stod- 
dard vs.  Willlama,  64  Cal.  87,  92,  27  Pao. 
Rep.    939    (construed). 


S.     PnbllemtloB   of  •rdlaaaee   la   eMCBtiil 

to  validity  of  consolidation,  and  such  pab- 
lication  must  be  made  by  an  authorised 
order  of  board. — People  va.  Ballhache.  5J 
Cal.  310.  311,  812;  People  ex  rel.  Stoddard 
va.  Williams,  84  CaL  87,  98,  27  Pao.  Repi 
989. 


§4108.  OATH,  BOND,  AND  OOUPENSATION  OF  CONSOUDAIED 
OFFICES.  When  oflSces  are  united  and  consolidated  either  by  the  code  or  by 
order  of  the  supervisors,  the  person  elected  to  fill  the  offices  so  united  and 
consolidated  must  take  the  oath  and  give  the  bond  required  for  each,  discharsre 
all  the  duties  pertaining  to  each,  and  receive  the  compensation  affixed  to  the 

offices.  History:    Enacted  March  12,   1872. 

1.  Applied,  cited,  constraedy  referred  to. 
t2.  Above    section    includes    county    offices 

only. 
3.  Legislature  has  power  to  re^ilate  bonds. 
4,  5.  No  new  office  created  by  making  marshal 

the  tax-collector. 
6, 7.  Offices  of  sheriff  and  tax-collector  dis- 
tinct. 

8.  Sheriff  as  ex  officio  tax-collector — Liabil- 

ity for  acts  of  under-sheriff. 

9.  Statute  requiring  one  bond  only — Effect 

of. 


1.  APPLIBDy  CITED,  CONSTRUED,  RE- 
FEaiRED  TO,  etc.,  in:  Town  of  Redwood 
City  vs.  Orimmenstelnp  68  CaL  612p  S14.  9 
Pac.   Rep.   560    (referred  to). 

Aa  to  bond  of  oflicers,  in  general,  seo 
ante  §9  947-987   and   notes. 

As  to  conaolldatlon  of  olllecfl,  see  ante 
I  41 05  and  note. 

As  to  oatk  of  offlecm  In  general,  see  aat* 
99  904-910  and  notes. 

2.  ABOVE  SECTION  REFERS  only  to 
county  offices. — ^Town  of  Redwood  City  va 


*rtt.  Ily  ck«  III,  art.  1*1  COUNTY    OFFICBRS^ESLBCTION  AND  TERIC 


(1107)       i  4109 


Griininenstein.  <S  CaL  612,  614,  9  Pae.  Rap. 
560. 

8.  IJBGISL.ATUIUBS  HAS  POWE»  TO 
provide:  that  there  may  be  but  one  bond 
for  two  offices,  and  one  bond  executed  for 
faithful  performance  of  duties  appertain- 
In  s*  to  one  office,  In  absence  of  statute, 
would  not  embrace  qualifications  belongrlnff 
to  other. — People  vs.  Ross,  38  Cal.  76,  77, 
7S- 

4.  NO  NBW  OFFICIO  CREiATKD  but 
merely  new  duties  added  to  office  of  mar- 
shal by  act  which  makes  him  official  tax- 
collector  of  town  and  vests  him  with  same 
powers  as  tax-collector.  Sureties  on  his 
bond  as  marshal  are  liable  for  defaults  in 
his  official  capacity  as  tax-collector. — Town 
of  Hedwood  City  vs.  Grlmmenstein,  68  CaL 
512.   518,  614,  8  Pac  Rep.  660. 

a.  Compare  I  People  vs.  Edwards,  8  CaL 
286.  292;  People  va.  Love,  26  CaL  620,  681, 
624.   628. 

e.  OFFICBS  OF  SHBRIFF  AND  TAX- 
COLLBCTOR  ARB  DISTINCT^  as  thouffh 
filled   by  different  persons,  and  offices  are 


not  BO  blended  that  bond  executed  for  faith- 
ful performance  of  duties  appertaining^  to 
one  would  embrace,  in  absence  of  statute, 
obllsrations  belonsrinsr  to  other. — People  vs. 
Edwards,  9  Cal.  286,  292.  See  People  vs. 
Brittain,  30  CaL  680,  683;  People  vs.  Ross, 
88  Cal.  76,  77;  People  vs.  Burkhart,  76  CaL 
606,  607,  18  Pac.  Rep.  776. 

7.  Compare  I  People  vs.  Otto,  77  CaL  46, 
48,  18  Pac.  Rep.  869. 

8.  SHERIFF  AS  BX  OFFICIO  TAX- 
COLLECTOR  Is  liable  for  acts  of  under- 
sheriff,  who  is  different  from  ordinary 
deputy.  In  collectingr  taxes,  and  sureties  on 
his  official  bond  as  tax-collector  are  equally 
liable. — People  vs.  Otto,  77  CaL  45,  48,  18 
Pae.  Rep.  869. 

••  STATI7TB  RBaUIRINO  BUT  ONE 
BOND  from  sheriff  who  is  also  tax-collector, 
but  which  declares  that  sheriff  and  his 
bondsmen  shall  be  responsible  for  all  taxes 
collected  by  him,  makes  sureties  on  bond 
of  sheriff  liable  for  his  default. — ^People  vs. 
Love,  26  CaL  620.  621.  628. 


§  4109.    COUNTY  OFFICERS,  WHEN  ELECTED  AND  TEBM  OF.    All 

elective  county,  city  and  county^  and  township  ofScers,  except  superior  court 
judges,  superintendents  of  schools,  and  assessors,  shall  be  elected  at  the  gen- 
eral election  to  be  held  in  the  year  eighteen  hundred  and  eighty-two,  and  at  the 
general  election  to  be  held  every  second  year  thereafter,  and  shall  take  office 
on  the  first  Monday  after  the  first  day  of  January  next  succeeding  their  elec- 
tion, and  shall  hold  office  for  two  years.  The  years  that  said  officers  are  to 
hold  office  are  to  be  computed  respectively  from  and  including  the  first  Mon- 
day after  the  first  day  of  January  of  any  one  year  to  and  excluding  the  first 
Monday  after  the  first  day  of  January  of  the  next  succeeding  year;  provided, 
that  all  supervisors  and  justices  of  the  peace  shall  take  office  on  the  first  Mon- 
day after  the  first  day  of  January  next  succeeding  their  election,  and  shall  hold 
office  for  two  years.  The  years  during  which  a  supervisor  and  justice  of  the 
peace  is  to  hold  office  are  to  be  computed  respectively  from  and  including  the 
first  Monday  of  January  of  any  one  year  to  and  excluding  the  first  Monday  of 
January  next  succeeding.  Assessors  of  every  county,  and  of  every  city  and 
county,  shall  be  elected  at  the  general  election  to  be  held  on  the  first  Tuesday 
after  the  first  Monday  in  November,  eighteen  hundred  and  eighty-two,  and 
at  the  general  election  to  be  held  every  four  years  thereafter,  and  shall  hold 
office  for  the  term  of  four  years  from  and  after  the  first  Monday  after  the  first 
day  of  January  next  succeeding  their  election. 

Hfstory:  Enacted  March  12,  1872;  amended  December  22,  1873,  Code 
Amdts.  1873-4,  pp.  173-174;  April  27,  1880,  Code  Amdts.  1880  (Pol.  pt.), 
p.  100;  act  held  tmconstitntioiiel,  see  history,  8  4000  ante;  amended 
March  7,  1881,  Stats,  and  Amdts.  1881,  p.  73. 


1.  Applied,  cited,  constmed,  referred  to. 

2.  Above  section  is  a  ^neral  law. 

3.  Amendment  of  1881 — Effect  of. 

4.  Consolidation  Act  —  Effect  of  County 

Government  Act. 

5.  County  Government  Act  of  1891 — Re- 

peal of  ab*ove  section. 

6.  County    Government   Act    of    1893— 
Township  organisation. 


7.  Enumeration  of  county  officers  not  at- 

tempted by  section. 

8.  Pixin^  compensation  at  annual  sum — 

Effect  of. 

9.  Freeholders'  charter  of  San  Francisco 

— Effect  of  conflict  with  County  Got- 
emment  Act. 
10.  Judicial    officers — ^When    eleeted,    and 
term  of  office. 
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IFLIT. 


11.  Justices  of  the  peace,  part  of  judicial 
systeoi. 
12, 13.  Bepeal    of   law   reflating   election-* 
When  nnconstitntiocal. 

14.  San  Francisco — Municipal  corporation* 

15.  Term  of  office  of  justice  of  the  peace 

— Effect  of  County  Government  Act 

16.  Term  of  office  of  officer  distinct  from 

his  jurisdiction. 

17.  Time  of  election,  and  term  of  office-^ 

General  laws. 

1.  APPLIKD,  CITBDy  COlf  9TRUBD,  RB- 
FERRESD  TO,  etc.,  in:  Leonard  vs.  January, 
56  Cal.  1,  8  (construed);  Barton  vs.  Kal- 
loch»  56  Cal.  96,  105  (referred  to);  Wood 
vs.  Board  of  Election  Commissioners,  68 
Cal.  661,  665,  667  (construed);  Staude  vs. 
Board  of  Election  Commissioners,  61  Cal. 
313,  319,  821,  825  (construed  as  "Hartson 
Act*');  Treadwell  vs.  Board  of  Supervisors, 
62  Cal.  663,  667,  569,  571,  672,  678,  674 
(construed);  Rosborougrh  vs.  Boardman,  67 
Cal.  116,  117,  7  Pac.  Rep.  861  (referred  to); 
Kahn  vs.   Sutro,   114  Cal.  816,  828,   329,   885, 

46  Pac.  Rep.  87,  33  L.  R.  A.  620  (construed); 
Dillon   vs.    BIcknell,   116   Cal.    Ill,    112,   118, 

47  Pac.  Rep.  937  (construed);  Pragrley  vs. 
Phelan,  126  Cal.  883,  893,  68  Pac.  Rep.  928 
(construed). 

An  to  act  of  1880,  amendliiir  above  seetlon, 
belnsr  declared  vnconstltntloiial,  see  ante* 
I  4000  and  note. 

As  to  charter  of  eltr  and  covntr  arovem- 
uent  consolidated  Into  one  mnnlclpal  vot« 
emraent  provldlngp  for  the  manner  of 
election  and  terms  of  ofllce  of  cotintr  offl- 
cers,  see  Const.  1879  art.  XI  (8%  subd.  4; 
HENNING'S    OEINERAIi    LA'WS    p.    zcil. 

As  to  constltational  provision  reiralatlnir 
elections,  see  Const.  1879  art.  XX  §20  and 
art.  XXII  $10;  HBNNING'S  GEBTBRAIi 
LAIVS    pp.   cv.   evil. 

As  to  Judicial  officers  belnar  elected  at  the  . 
time  and   In  the  manner  that  state  officers 
are  elected,  see  Const.   1879  art.  XXII  510; 
HENNING'S   GENERAL.   L.ATVS   p.   ovii. 

2.  ABOVE  SECTION  IS  A  GENERAL 
LAIV  which  provides  for  uniform  system 
of  election,  for  elective  county,  city  and 
county,  and  township  officers  of  state  In 
even-numbered  years,  commencing:  In  year 
1882.  and  applies  to  all  subdivisions  of 
state,  Including  city  and  county  of  San 
Francisco. — Staude  vs.  Board  of  Election 
CommiRsioners.  61  Cal.  813,  321;  Fraprley 
vs.  Phelan.  126  Cal.  883,  893,  68  Pac.  Rep. 
923. 

8.  AMENDMENT  OF  1881,  OF  ABOVE 
SECTION,  did  not  repeal  special  act  relating 
to  election  of  officers  of  city  and  county  of 
San  Francisco;  act  of  1881  is  Intended  to 
and  has  become  part  of  this  code,  and 
nothlnp:  in  It  can  affect  provisions  of  Con- 
solidation Act  or  any  act  amendiner  or  sup- 
plementing it. — Wood  vs.  Board  of  Election 
Commissioner.**,    58   Cal.    561,   666. 

Overruled  I  Staude  vs.  Board  of  Election 
Commissioners,    61    Cal.    813,    321. 

4.  CONSOLIDATION  ACT  DESIGNATING 
TREASURER,  auditor,  tax-collector,  and 
surveyor  as  officers  of  municipality  of  San 


Francisco  and  requiringr  them  to  perform 
certain  municipal  duties  which  are  not  re- 
quired from  county  officers  elected  to  such 
offices  in  counties,  fixes  character  of  such 
offices,  and  they  are  not  affected  by  County 
Government  Act,  althougrh  it  prescribes 
duties  and  terms  of  offices  for  officers 
deslgrnated  by  the  same  name. — ^Kahn  vs. 
Sutro,  114  Cal.  816,  830,  46  Pac  Rep.  87, 
8S  Li.  R.  a.  620. 

6.  COUNTY  GOVERlfMENT  ACT  OP 
1891,  S  60,  provldingr  for  two  years'  term 
of  office  for  district  attorney,  but  further 
providiner  that  such  officer  should  hold  over 
until  successor  Is  elected  and  quallfled,  re- 
peals above  section,  thougrh  no  express  pro- 
vision for  such  repeal  is  contained  In  act: 
8  60  Is  revision  of  above  section,  coverlnr 
same  ground  with  exception  of  defining  how 
official  year  should  be  computed  and 
changes  election  from  September  to  No- 
vember.— ^Dillon  vs.  BIcknell.  116  CaL  111, 
118,   114.   47   Pac.   Rep.   987. 

«.  COUNTT  GOVERNMENT  ACT  OF 
IMW,  ( 68.  declares  officers  of  township  to 
be  two  Justices  of  the  peace  and  two  con- 
stables, and  directs  board  of  supervisors 
of  each  county  to  divide  their  respective 
counties  Into  townships  for  purpose  of 
electing:  Justices  of  peace  and  constables. 
Legrlslature  has  never  made  provision  for 
township  orgranlzatlon  authorized  by  Coast 
1879  art.  XI  §  4,  and  township  which  U 
authorized  by  County  Government  Act  Is 
only  greogrraphical  subdivision  of  connty 
"for  the  purpose  of  electing:  Justices  of  the 
peace  and  constables,"  and  does  not  pos- 
sess any  attributes  of  g:overnment  to  be 
exercised  by  an  officer. — Kahn  vs.  Sutro. 
114  Cal.  816,  832,  46  Pac  Rep.  87,  83  L.  B- 
A.    620. 

T.  BNUMBRATION  OP  COUNTT  OFFI- 
CfilRS  is  not  attempted  by  above  section, 
but  it  merely  fixes  time  of  election  for 
several  officers  enumerated  in  it. — Rosbor- 
oug:h  vs.  Boardman.  67  Cal.  117,  7  Pac  Rein 
261. 

8.  FIXING  COMPENSATION  OP  OFFI- 
CERS at  annual  sum  should  be  construed 
as  fixing:  rate  of  compensation  to  be  psld 
for  time  officer  actually  served,  and  dis- 
trict attorney  g:oIng:  out  of  office  under  law 
on  first  Monday  after  first  day  of  JanosiTt 
which  in  fact  causes  him  to  serve  five  days 
more  than  two  years,  is  entitled  to  pro 
rata  compensation  for  additional  time 
served. — Dillon  vs.  Bicknell.  116  CaL  111. 
115,   67  Pac.   Rep.   «87. 

0.  PRfiEHOLDBRS'  CHARTER  OF  9AH 
PRANCISCO  MAY  PROVIDE  for  times  at 
which  several  county  officers  shall  be 
elected  or  appointed,  their  term  of  office, 
compensation,  and  number  of  deputies,  and 
It  is  immaterial  whether  such  charter  con- 
filcts  with  uniform  system  of  county  and 
township  grovernments,  for  the  more  spe- 
cific provision  controls  general,  and  thosffb 
it  may  conflict  with  County  Government 
Act,  It  would  still  be  valid  as  to  all  acts  for 
which  it  was  intended,  and  general  srt 
would  apply  where  it  made  no  provision  — 
Martin  vb.  Board  of  Election  CommissloB« 
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ers,   116  Cal.  404.  410.  411,  412,  U  P»e.  Rep. 

lO.     JUDICIAL      OFFICERS  —  ShovM     b« 
«leeted   at  time  and  la   maaaer  that   state 

•flieera  are  elected,  but  there  is  no  require- 
ment  that   term    of   office   of   such   judicial 
officers  as  legislature  may  authorize  to  be 
elected  shall  be  uniform  throughout  state. 
Constitutional  provision  of  art,  VI  §11  that 
legislature  shall  determine  number  of  Jus- 
tices  of  peace  to  be  elected  in  townships. 
Incorporated  cities  and  towns,  or  incorpor- 
ated cities  and  counties,  shows  that  it  was 
not    intended    that    laws    relating    to    this 
portion   of  Judicial   system   should  be   uni- 
form throughout  state. — ^Kahn  vs.  Sutro,  114 
Cal.  816,  338,  834,  46  Pac.  Rep.  87,  88  L.  R. 
A.    620. 

11.     JUSTICES    OF    PEACE    ARE    PART 
OK   JUDICIAL    SYSTEM    of    state,    and   not 
Included   in    system   of  county  government 
which   legislature   is    directed    to    establish 
and  cause  to  be  uniform  throughout  state, 
and    provisions    relating    to    their    election 
and  term  of  office,  as  well  as  those  relating 
to  their  powers  and  duties,  are  more  appro- 
priate to  be  placed  in  law  relating  to  Ju- 
dicial department  than  In  that  relating  to 
system    of    county    government. — Kahn    vs. 
Sutro.  114  Cal.  816,  888,  46  Pac.  Rep.  87,  88 
Li.  R.  a.  620.  ^^ 

12.  REPEAL  OF  LAW  REGULATING 
ELECTION  TO  OFFICES  by  new  law. 
which  would  have  effect  of  extending  terms 
of  Incumbents  of  those  offices,  would  be  In 
violation  of  art.  XI  1 9  of  constitution, 
which  declares  that  term  of  no  county,  city, 
town,  or  municipal  officer  shall  be  extended 
beyond  period  for  which  he  is  elected  or 
appointed;  but  there  is  no  constitutional 
provision  forbidding  legislature  shorten- 
ing terms  of  such  offices  (Ross.  J.,  con. 
op). —Wood  vs.  Board  of  Election  Com- 
missioners. 58  Cal.  561,  567,  568. 


18.    Compare  I     Tread  well    vs.    Board    of 
Supervisors.   62   CaL   668,   664,   666,   666,   667. 

14.     SAN   FRANCISCO,  IN   BIATTER8   OF 
GOVERNMENT   appertaining   to    a  city,    is 
a  municipal  corporation,  yet  territory  over 
which  government  is  to  be  exercised  is  at 
same  time  a  county,  and  for  those  purposes 
for  which  county  officers  exercise  authority 
not  derived  from  charter  and  disconnected 
with  municipal  government,  its  officers  are 
properly  termed  county  officers.     San  Fran- 
cisco is  therefore  both  city  and  county,  and 
although    boundaries    of    two    bodies    cor- 
porate are  coincident,  the  electors  vote  for 
officers  whose  authority  is  derived  exclus- 
ively from  charter  of  city  and  also  for  offi- 
cers whose  powers  are  prescribed  by  gen- 
eral laws  and  upon  which  charter  is  silent. 
—Kahn  vs.  Sutro.  114  Cal.  816,  822,  826,  46 
Pac.  Rep.  87,  88  L.  R.  A  620. 

IB.  TERM  OF  OFFICE  OF  JUSTICES 
OF  PEACE  for  townships  Into  which  sev- 
eral counties  are  divided,  provision  of 
County  Government  Act  of  1893  fixing  such 
term  at  four  years,  does  not  apply  to  jus- 
tices of  peace  elected  for  city  and  county 
of  San  Francisco  under  consolidation  act. 
—Kahn  vs.  Sutro,  114  Cal.  816.  334,  46  Pac. 
Rep.  87.  88  U  R.  A.  620. 

16.  TERM  OF  OFFICE  OF  AN  OFFI- 
CER is  entirely  distinct  from  his  Jurisdio* 
tlon  or  duties,  and  law  of  general  nature 
has  uniform  operation  if  it  affects  all  in- 
dividuals of  class  for  which  legislature  is 
authorized  to  make  specific  laws. — Kahn 
vs.  Sutro,  114  Cal.  316.  834,  46  Pac.  Rep.  87, 
88   li.   R.   A.    620. 

17.  Time  of  election  and  term  of  office 
of  city  or  city  and  county  officers  is  left 
to  legislature  to  be  regulated  by  general 
laws  and  is  not  fixed  by  provisions  of  con- 
stitution.— Barton  vs.  Kalloch,  66  Cal.  95, 
104. 


§4110.    COUNTY  JUDGES  AND  JUSTICES,  ELECTION  AND  TERM 

OP.    The  election  and  terms  of  office  of  county  judges  and  justices  of  the 
peace  are  provided  for  in  title  one  of  the  Code  of  Civil  Procedure. 

History:  Enacted  March  12,  1872;  repealed  April  27,  1880  Code 
Amdts.  1880  (Pol.  pt.),  p.  101;  act  held  unconstitutional,  see  history^ 
§4000  ante. 


1.  Applied,  cited,  construed^  referred  to. 
2,3.  Justices    of   the   peace,  judicial   officers 
under  constitution. 
4.  Police  judge,  part  of  judiciary  of  state. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
KISRRED  TO,  etc..  In:  Leonard  vs.  January, 
56  Cal.  1,  4   (construed). 

As  to  act  of  1880,  repeaUnir  above  sectloa, 
belii^  vnconstltatlonal,  see  ante  i  4000  and 

note. 

Am  to  County  Government  Act  of  1808  llx- 
iBS  term*  of  offlce  of  Jn«tlcc«  of  the  peace, 
mot  applying  to  city  and  connty  of  San 
Francisco,  see  ante  $  4109  and  note  par.  14. 

A«  to  connty  Jndgeii  belns  abolished,  see 
Const.  1879  art.  XXII  §3;  HENNING'S 
GEPTERAL  LAWS  p.  cvl. 


As  to  elections  of  Judicial  ofllcers  belnir 
In  the  same  manner  and  at  same  time  as 
those  of  state  ofllcers,  see  Const.  1879  art. 
XXII    f  10;    HENNING'S    GENERAL    LAWS 

p.  evil. 

As  to  election  of  connty  oAcers  generally, 

see  ante  §  4109  and  note. 

As  to  Icflrlslatvre  resnlatlns  terms  of 
ofnce  of  Justices  of  peace  and  snch  terms 
not    belnir    uniform    thronirhont    state,    see 

ante  S  4109  and  note  par.  10. 

2.  JUSTICES  OF  PEACE  ARE  JUDICIAL 
OFFICERS  within  meaning:  of  art.  XXII  1 10 
of  constitution  and  are  to  be  elected  ac- 
cording to  provisions  made  for  election  of 
Judicial  officers. — McGrew  vs.  Mayor  of  San 
Jose.   55  Cal.  611;  People  ex  rel.  Pennle  vs. 
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Ranaon,  68  Cal.  658,  660;  In  re  Mitchell,  120 
Cal.  884,  390,  52  Pac.  Rep.  799. 

8.     Compare  t     Kahn    vs.    Sutro.    114    Cal. 
816.  333.  834,  46  Pac.  Rep.  87.  88  L.  R.  A.  620. 

4.     POLICB   JVDOB   IS    PART   OF   JUDI- 


CIARY, and  police  courts  constitute  iwirt  of 
icoupts  of  state,  and  art,  XI  1 6  of  Const 
1879  has  no  reference  to  them  (dlSw  op. 
Thornton,  J.). — ^Ex  parte  Henshaw,  73  CaL 
486,  607.  16  Paa  Rep.  110. 


§  4111.    SUPERVISOBS,  WHEN  ELECTED  (repealed). 

Hratory:  Enacted  March  12,  1872;  repealed  April  27,  1880,  Code 
Amdts.  1880  (Pol.  pt.),  p.  101;  act  held  nnconstitutional,  see  history,  §  4000 
ante;    re-repealed  March  7,  1881,  Stats,  and  Amdts.  1881,  p.  73. 

§  4112.  MAY  APPOINT  DEPUTIES.  Every  coimty  and  township  officer, 
except  county  judge,  supervisor,  and  justice  of  the  peace,  may  appoint  as 
many  deputies  as  may  be  necessary  for  the  faithful  and  prompt  discharge  of 
the  duties  of  his  office. 

History:    Enacted  March  12,   1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Authority  of  deputy  derived  from  statute. 
8.  Clerk  merely,  cannot  perform  official  acts. 

4.  General  rule — Authority  to  appoint  deputy 

must  be  specially  conferred. 

5.  Power  of  appointing  deputy — In  officer,  not 

in  man. 
0.  Presumption  of  law  that  person  acting  as 
officer  is  rep^iilarly  appointed. 

7.  Swearing  falsely  to  deputy  registrar — Per- 

jtiry. 

8.  Under-sheriff  is  not  general  deputy — Dis- 

tinction. 

1.  APPT^IED,  CITED,  COBTSTRUBD,  RB- 
FBRRBD  TO,  etc..  in:  Hubert  vs.  Mend- 
helm,  64  Cal.  213,  220.  80  Pac.  Rep.  683  (con- 
strued); People  vs.  Otto,  77  Cal.  4B,  48.  18 
Pac.  Rep.  869  (construed):  People  vs.  Walte. 
102  Cal.  261.  36  Pac.  Rep.  618  (construed); 
Rauer  vs.  Lowe.  107  Cal.  229,  282,  40  Pac 
Rep.  887  (construed). 

Aa  to  alien*  belnsr  debarred  from  em- 
ployment aa  depntles  In  public  offices,  see 
Stats.  1901  p.  689;  HENNIBTCS  GENERAIi 
liATVS  p.  18. 

As  to  appointment  of  deputies,  see  ante 
i  876  and  note. 

As  to  how  appointment  of  depvtles  la 
made,  see  ante  |  894  and  note. 

As  to  oath  of  deputies,  see  ante  1 19  and 
note. 

As  to  powers  of  dcpntles,  see  ante  f  86S 
and  note. 

9.  AVTHORITT  OF  DBPUTT  IS  DB- 
RIVED  FROM  8TATUT13  that  permits  his 
appointment.  He  Is  appointed  by  principal 
officer  and  Is  assistant  empowered  by  law 
to  act  In  name  of  such  officer.  His  func- 
tions are  those  of  officer  in  whose  stead  he 
discharges  them.  He  is  not  private  agrent 
of  Individual  who  holds  office. — Hubert  vs. 
Mendhelm,  64  Cal.  213,  221,  80  Pac.  Rep.  688. 

S.  CLERK  MERELY,  CAlflVOT  BE  EM- 
FOTITERED  by  officer  to  perform  official 
acts,  and  maklnsr  of  certificate,  which  la 
essential,  under  the  law,  to  be  made  by  city 
engrlneer,  to  create  Hen  upon  real  estate* 
Is  an  official  act,  and  certificate  made  out 
by  a  mere  clerk  and  not  signed  by  officer. 


is    Invalid.— Rauer   vs.    L.owe,    107   Cal.   229. 
232,  233,  40  Pac  Rep.  337. 

4>  GENERAL  RULB  IS  THAT  OFFICER 
HAS  NO  AUTHORITT  to  appoint  deputy 
unless  it  is  specially  conferred,  especiallr 
where  duties  of  office  Involve  trust,  skill, 
and  confidence. — Rauer  va.  LiOwe,  107  Cat 
229.  232.  40  Pac.  Rep.  887. 

5.     PO^VBR    OF    APPOINTIIVG    DEPVTT 

is  in  principal  officer,  and  not  In  man,  aad 
official  existence,  past  and  present,  of  prin- 
cipal officer  must  be  regarded  during  t 
term  as  limited  by  commencement  and  end 
of  such  term.  Power  of  principal  offleer 
to  make  appointments  Is  in  like  manner 
limited.  Principal  officer,  chosen  for  second 
term,  is  not,  during  such  second  term,  ap- 
pointing power  which  nominated  deputies 
during  first  term.  Officer  elected  for  two 
successive  terms,  retaining  during  second 
term  deputy  for  first,  even  without  formsl 
reappointment  or  requiring  new  bond,  offi- 
cer must  be  held  to  have  reappointed  dep- 
uty.— Hubert  vs.  Mendhelm,  64  CaL  213,  Sit. 
SO  Pac.  Rep.  633. 

e.  PRBSUMPTION  OF  LATT  Is  that  per- 
son acting  aa  public  officer  is  regularlr 
appointed  to  his  position  and  that  hit 
official  duty  has  been  resrularly  per- 
formed. Allegation  In  complaint  that  on* 
acted  as  under-sheriff  is  sufficient  to 
raise  Inference  that  he  was  de  Jure  as 
well  as  de  facto  officer. — People  va.  Otto. 
77  Cal.  45,  48,  18  Pac  Rep.  869. 

7.     SUTBARINO      FALSELT      TO      OATH 
BEFORE  DEPUnr  REGISTRAR  of  city  and 

county  of  San  Francisco  In  affidavit  for 
purpose  of  being  registered  as  legal  voter. 
Is  perjury. — People  vs.  Walte,  102  CaL  251. 
252,  86  Pac.  Rep.  618. 

S.  UNDER-SHERIFF  IS  IfOT  GETTERAL 
DEPUTY. — He  performs  all  duties  of  dep- 
uty, has  like  powers  and  authority,  and  his 
principal  is  bound  by  his  acta  In  like  man- 
ner as  those  of  other  parties.  He  also  has 
certain  powers  in  case  of  absence  or  sick- 
ness of  his  principal  not  possessed  by  ordi- 
nary deputy.  He  may  be  termed  vice- 
sheriff. — ^People  vs.  Otto,  77  Cal.  45,  48,  18 
Pac.   Rep.  869. 
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I* 


[MODE  OF  MAKINO  APPOINTHENTS  OF  ASSIST- 


ANTS.]  The  appointment  of  deputies,  clerks,  and  subordinate  officers  of 
counties,  districts,  and  townships,  must  be  made  in  writing,  and  filed  in  the 
office  of  the  county  clerk. 

History:    Enaeted  March   12,   1872. 

§4114.    OFFICIAL  MENTION  OF  PRINCIPAL  OFFICER  INCLUDES 

Whenever  the  official  name  of  any  principal  officer  is  used  in 


any  law  conferring  power,  imposing  duties  or  liabilities,  it  includes  his  depu- 


ties. 


History:    Enacted  March   12,   1872. 


1.  Applied,  cited,  constraed,  referred  to. 

2.  Beceipt  of  tax-collector — Signed  by  deputy 

makes  principal  liable; 

1.    Applied,  elted,  eonstraed,  referred  to, 

etc,  In:    People  vs.  Otto»  77  Cal.  46,  47,  18 
Pac.  Rep.  869  (referred  to). 

Am  to  depotlea,  senemlly,  see  ante  |  4112 
and  note. 


%  Receipt  of  taz-eolleeter,  alKBed  by 
deputy,  makes  such  principal  officer  liable 
on  his  official  bond  for  moneys  collected  by 
deputy  and  afterwards  wronflrfully  con- 
verted.— People  vs.  Otto,  77  Cal.  45,  47,  48, 
49,  18  Pac.  Rep.  869. 

A*  to  deputy's  power  to  perform  met  of 
principal,  see  ante  |  865  and  nota^ 


§  4115.  VACANCIES^  HOW  FILLED.  A  vacancy  in  the  office  of  county 
judge  is  filled  by  an  appointee  of  the  governor.  All  other  vacancies  in  connty 
and  township  offices  are  filled  by  appointments  made  by  the  board  of  super- 
visors.   Appointees  hold  until  the  vacancies  are  filled  by  election. 

History:  Enacted  March  12,  1872;  amended  April  27,  1880,  Code 
Amdts.  1880  (Pol.  pt.),  p.  101;  act  held  unconstitational,  see  history,  S  4000 
ante. 

1.  Applied,  cited,  constmod,  referred  to. 

2.  Superior  judges — 'No  power  to  appoint  sn- 

pervisors. 

1.  APPL.IBD,  CITED,  CONSTRUED,  RE- 
FSIRRED  TO,  etc..  In:  Leonard  vs.  January, 
66  Cal.  1,  8  (construed);  Myers  vs.  Board 
of  Supervisors,  60  Cal.  287,  289  (construed); 
People  ex  rel.  McGarvey  vs.  Hartwell,  67 
Cal.  11.  18,  6  Pac.  Rep.  878   (cited). 

As  to  aet  of  1880,  amending  above  sectloii, 
betes  declared  m&eonstltiitlonal,  see  ante 
i  4000  and  note. 

As  to  flllteir  of  vacancies  te  board  of 
■«perviaors,  see  ante  i  4026. 

§4116.  WHAT  OFFICES  TO  BE  KEPT  OPEN  AT  C0UNT7  SEAT. 
OFFICE  HOUBS.  Sheriffs,  clerks,  recorders,  treasurers,  and  auditors  must 
have  their  oflSces  at  the  county  seat,  in  the  court-house,  hall  of  records,  jail 
or  other  buildings,  provided  by  the  county  through  the  board  of  supervisors, 
and  keep  them  open  for  the  transaction  of  business  continuously  from  nine 
o'clock  a.  m.  until  five  o'clock  p.  m.  every  day  in  the  year  except  Sundays  and 
holidays.  And  the  words  ''transaction  of  business"  as  used  herein  shall  be 
construed  to  mean  that  during  the  said  hours  named  there  shall  be  present  in 
said  office  at  least  one  person  qualified  and  prepared  to  transact  the  business 
that  may  properly  come  into  said  office. 

The  auclitor  shall  not  draw  his  waxrant  for  the  salary  of  any  such  officer 

for  any  month  until  the  latter  shall  first  have  presented  him  with  an  affidavit 

setting  forth  that  he  has  complied  with  the  provisions  of  this  section,  and  the 

'  making  of  a  false  affidavit  by  any  of  said  officers  shall  subject  the  party  mak- 


Aa  to  appotetees  to  vaeaaeles  boldlaip  oaly 
for  balance  of  vaexplred  tomiy  see  ante 
I  lOOSa  and  note. 

As  to  power  of  governor  to  appotet  to 
▼acaneles,  see  ante  1 999  and  note. 

Am  to  vrhat  constitutes  a  vaeaaey,  see 
ante  i  996  and  note. 

%  SUPBRIOR  JUD6BS  HATB  IfO  AU- 
THORITT     TO     APPOIIVT      SIJPBRVI80R8 

to  vacancy  In  board;  If  snch  vacancy  exist, 
power  resides  either  In  grovernor  or  with 
board  of  supervisors. — ^Myers  va  Board  of 
Supervisors,  60  Cal.  287,  289. 


U^17»4118       (UU>         CL.08IHG   OFFICB   DURING   HOdT   HOUBr— OATBS. 


[Pt.rr. 


ing  the  same  to  prosecution  for  the  crime  of  perjury  and  to  be  punished  for 
the  same. 

Tha  aflSdavit  required  herein  of  the  auditor  shall  be  filed  with  the  county 
dark  and  be  and  remain  a  record  of  the  office  of  said  clerk  and  the  affidavits 
of  the  other  officers  required  herein  shall  be  filed  with  the  county  auditor  and 
be  and  remain  a  record  of  his  office,  provided  that  if  any  of  the  officers  named 
herein  are  absent  from  their  office  on  official  business  they  shall  be  excused 
from  attendance  at  their  said  respective  offices  during  the  time  they  are  so 
absent  on  such  business;  and,  provided  further,  that  in  all  cases 

Where  any  officer  named  herein  has  no  regularly  appointed  deputy  he  diall 
be  permitted  to  close  his  office  during  the  hoar  from  twelve  o'clock  noon  to 
and  until  two  o'clock  p.  m.  The  judges  of  the  superior  court  must  have  cham- 
bers at  the  county  seat  and  must  establish  such  rules  and  hours  for  official 
business  as  may  be  necessary  for  the  dispatch  thereof. 

Hfstory:     Enacted  March  12,  1872,  founded  upon  §6  Act  March  27, 

1850  (Stats.  1850,  p.  115),  and  §  7  Act  April  18.  1850  (Stats.  1850,  p.  262), 
S§10,  11  Act  AprU  29,  1851  (Stats.  1851,  p.  191),  and  14  Act  March  26, 

1851  (Stats.  1851,  p.  200),  March  16,  1863  (Stats.  1863,  p.  56),  amending 
8  7  Act  April  18,  1850;  amended  April  27,  1880,  Code  Amdts.  1880 
(Pol.  pt.),  p.  101;  act  held  unconstitutional,  see  history,  $4000  ante; 
March  18,  1905,  Stats,  and  Amdta.  1905,  p.  246;    in  effect  immediately. 

Avplted,  eltcd,  eonstnicd,  referred  to,  6to.«  known  as  the  County  Ck>vemment  Act),  see 

In:    Leonard  vs.  January,  66  Cal.  1,  8  (con-  ante  9  4000  and  note, 

strued).  A«  to  holdlayey  tn  yeneral,  see  ante  |  It. 

A*  to  met  of  1880,  ameBdlnir  abore  seettoa,  '      Aa  to  Saturday  afteraooa  ketes  doebved 

betes  declared  VBCOBatltvtlonal   (commonly  a  bollday,  see  ante  {  10. 

§4117.  CIVIL  PENALTY  FOB  NON-PEKFOBMANOES  OF  DUTT 
ATTACHED  TO  OFFICIAL  BOND.  Whenever,  except  in  criminal  prosecu- 
tions, any  special  penalty,  forfeiture,  or  liability  is  imposed  on  any  officer  for 
non-performance  or  mal-performance  of  official  duty,  the  liability  therefor 
attaches  to  the  official  bond  of  such  officer,  and  to  the  principal  and  sureties 

thereon.  History:    Enacted  March   12,   1872. 

As  to  oflldal   bonds,  seaenOly,   see  ante 
|§  947-987  and  notes. 


As   to   penalty   and   damaces    reeovcrable 
on  ofllelal  bond,  see  ante  i  4086  and  note. 


§4118.    COITNTY    OFFICEBS    MAT    ADMINISTEB    OATHS.      Eveiy 

officer  mentioned  in  section  four  thousand  one  hundred  and  three,  and  every 
justice  of  the  peace,  may  administer  and  certify  oaths. 

History:    Enacted  March  12,  1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  General    authority   to    administer    oaths — 

No  limitations. 

3.  United  States  court  commissioner — No  au- 

thority. 

4.  Verification  of  answer  before  district  at- 

torney sufficient. 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
FERRBD  TO,  etc.,  In:  Winder  vs.  Hen- 
dricks, 66  Cal.  464.  465  (referred  to  with 
other  sections);  Halle  vs.  Smith,  128  Cal. 
415,  420,  60  Pac.  Rep.  1032  (referred  to  with 
other  sections). 

An  to  aflldavlta  to  be  naed  ia  this  state, 
before  -vrbom  mar  be  taken,  see  KERR'S 
CYC.  CODE  CIV.  PROC.  |  2012  and  note. 

As  to  court  eommlsslonem   admlnlsterlnar 


oatbs,  seo  KERR'S  CTC.  CODE  CIT.  FROC. 
8  269  and  note. 

•     As   to  ezecatlve  aad  Jadlelal   oAccn  ad- 
mlnlsterlas  oaths,  see  ante  1 1028  and  note. 

As  to  Jndlelal  and  eertala  otber  oAecn 
antborlsed  to  administer  oatbs,  see  KERR'S 
CYC.  CODE  CIT.  PROC.  |  209S  and  note. 

As  to  Jndlelal  oHlecr  taUnc  aeknowleds^ 
nents  and  afldavlts,  see  KERR'S  CYC 
CODE  CIV.  PROC.  f  176  and  note. 

As  to  ofllelal  bonds,  s^ncrally,  see  ante 
19  947-987  and  note. 

As  to  power  of  conrts  to  administer 
oaths,  see  KERR'S  CYC  CODE  CTV.  PROC. 
I  128   subd.    7. 

As  to  powers  of  Jndldal  oAeera  to  ad- 
minister oaths  at  proeeedlncs  before 
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KERR'S   CTC.   CODES    CIV.   PROC.   |  177 
and  note. 

Jku  to  ^rko  are  covat7  officers,  see  ante 
I  410S. 

a.  GENERAL  AUTHORITY  TO  ADMIN- 
ISTER  AND  CERTIFY  OATHS  cannot  be 
limited  by  judicial  construction  to  particu- 
'■a.r  kinds  of  oaths. — Haile  vs.  Smith»  12S 
OaL  415.  421.  60  Paa  Rep.  1032. 


8.  UNITBD  STATES  COURT  COMMIS- 
SIONER is  not  authorized  to  take  affidavit 
of  party  to  claim  agrainst  estate  of  deceased 
person. — ^Winder  vs.  Hendricks.  66  Cal.  464, 
466. 

4.     VERIFICATION      OF      ANSWER      In 

oivll  action,  made  before  district  attorney. 
is  sufficient. — Halle  vs.  Smith,  128  Cal.  415. 
424.  428.  60  Paa  Rep.  1082. 


§  4119.    CERTAIN  OFFICEBS  MUST  BESIDE  AT  COUNTY  SEAT.    The 

following  officers. must  reside  at  the  county  seat  of  their  respective  counties: 
The  county  judge,  the  treasurer,  the  county  clerk,  the  auditor,  the  sheriflE,  the 
tax-colleqtar,  the  district  attorney,  the  recorder. 

History:  Enacted  March  12,  1872;  amended  April  27,  1880,  Code 
Arodts.  1880  (PoL  pt.),  p.  101;  act  held  uneonstitational,  see  history, 
S  4000  ante. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Failure  to  reside  at  county  seat — No  crime, 

3.  Besidin^  at  county  8eat--Not  a  condition 

to  holding  office. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
V*ERRE:D  to,  etc.,  in:  Ex  parte  Harrold, 
47  Cal.  129,  180  (conatrued);  Leonard  yB» 
Januaryp   56   Cal.   1,  8    (conatrued). 

Am  to  net  of  1880,  amending  aboTe  aectlon, 
1»«tac  declared  anconatltiitloBal,  Bee  ante 
f  4000  and  note. 

Aa  to  omlMlon  of  dntr  of  public  oAcer 
bclnc  a  miedemeaBor,  see  KERR'S  CYC. 
PEN.  CODE  i  176  and  note. 


Aa  to  TacaacT  occnjrlng  la  oAee  beeavae 
of  abaencc  from  duty  or  ceasinip  to  bo  a 
realdent  of  conmtr,  see  ante  9  996  and  note. 

2.  FAILURE  TO  RESIDE  AT  COUNTY 
SEAT  on  part  of  county  treasurer  Is  not 
such  an  omission  of  official  duty  as  to  be 
punishable  as  crime  under  Penal  Code. — 
Ex  parte  Harrold,  47  Cal.  129,  130. 

8.  RESIDING  AT  COUNTY  SEAT  IS  NOT 
A  ^QUALIFICATION  or  condition  which  par- 
son must  possess  in  order  to  be  ellGrible  to 
or  continue  to  hold  office. — Ex  parte  Har- 
rold, 47  Cal.  129»  180. 


§  4120.  ABSENCE  OF  COUNTY  OFFICEBS  FBOM  STATE.  A  county 
officer  shall,  in  no  case,  absent  himself  from  the  state  for  a  period  of  more 
than  sixty  days,  and  for  no  period  without  the  consent  of  the  board  of  super- 
visors of  his  county. 

History:     Enacted   March    12,    1872;     amended    March    3^    1874,    Code 
Amdts.  1873-4,  p.  175;    February  10,  1876,  Code  Amdts.  1875-6,  p.  65. 


1«  Applied,  cited,  construed,  referred  to. 
2.  Serious  illness — No  excuse  for  absence. 

1.  APPJLISID,  CITBD,  COZfSTRUBD,  RB- 
FERRBD  TO,  etc.,  In:  People  ex  rel.  Flem- 
mintS  V8.  Shorb.  100  Cal.  6S7.  6S9.  540.  88 
Am.  St.  Rep.  810.  86  Pac  Rep.  168  (con- 
strued). 

Am  to  abaence  from  atate  cavalns  Tacaaer* 
Bee  ante  S  9^  subd.  6  and  note. 

Aa  to  Joaidal  ofllcer  betas  alMient  from 
atate    for    more    than    sixty    days    without 


leave  of  levlslatiire,  see  Const.  1879  art. 
VI  19;  HnNNDrCrS  GBNBRAIi  LAWS 
p.  Ixzxlll. 

9.     SERIOUS        ILLNBSS        COMPBLLIBTG 
COUNTY     TRBASURBR    TO     BB     ABSEIfT 

from  state  for  more  than  sixty  days  Is  no 
excuse,  and  such  absence  Ipso  facto  causes 
vacancy  In  office. — People  ex  rel.  Plemmlng 
vs.  Shorb,  100  Cal.  637,  539,  540,  88  Am.  St. 
Rep.   810,  85  Pac   Rep.   168. 


§  4121.    CERTAIN  OFFICERS  PROHIBITED  FROM  PRACTISINa  LAW. 

Sheriffs,  clerks  and  constables  and  their  deputies  are  prohibited  from  prac- 
tising law  or  acting  as  attorneys  or  counselors  at  law,  or  having  as  a  partner 
a  lawyer  or  any  one  who  acts  as  such. 

History:  Enacted  March  12,  1872,  founded  upon  8  Jl  Act  April  18, 
1850  (Stats.  1850,  p.  262),  and  §  10  Act  April  19,  1850  (Stats.  1850,  p.  264), 
and  §  51  Act  April  29,  1851,  Stats.  1851,  p.  179. 

§  4122.    OFFICIAL  BONDS  CLASSIFIED,  AND  AMOUNTS  THEREOF. 

County  oflBcers  must  execute  official  bonds  corresponding  to  the  class  of  the 
county  of  which  they  are  officers,  in  the  following  amounts: 


i4US       <1114>         OFFICIAIi    BONDS— OLASSIFICATIOlf    AHD    A1I0171IT8.  [Ft.  IT. 

1.  Sheriffs,  first  class,  sixty  thousand  dollars;  second  class,  twenty-five  thou- 
sand dollars;  third  class,  ten  thousand  dollars. 

2.  Clerks,  first  class,  twenty-five  thousand  dollars ;  second  class,  fifteen  thou- 
sand dollars;  third  class,  six  thousand  dollars. 

3.  Auditors,  first  class,  twenty  thousand  dollars;  second  class,  ten  thousand 
dollars ;  third  class,  two  thousand  dollars. 

4.  Treasurers,  first  class,  one  hundred  thousand  dollars;  second  elaas,  eighty 
thousand  dollars;  third  class,  sixty  thousand  dollars. 

5.  Recorders,  first  class,  ten  thousand  dollars;  second  class,  five  thousand 
dollars ;  third  class,  two  thousand  dollars. 

6.  District  attorneys,  first  class,  fifteen  thousand  dollars;  second  class,  ten 
thousand  dollars ;  third  class,  two  thousand  dollars. 

7.  Assessors,  first  class,  twenty  thousand  dollars ;  second  class,  ten  thousand 
dollars ;  third  class,  three  thousand  dollars. 

8.  Tax-collectors,  first  class,  fifty  thousand  dollars;  second  class,  thir^ 
thousand  dollars;  third  class,  fifteen  thousand  dollars. 

9.  Surveyors,  first  class,  ten  thousand  dollars;  second  class,  five  thousand 
dollars ;  third  class,  one  thousand  dollars. 

10.  School  superintendents,  first  class,  five  thousand  dollars;  second  elao, 
three  thousand  dollars ;  third  class,  one  thousand  dollars. 

11.  Coroners,  first  class,  five  thousand  dollars;  second  dass,  two  thousand 
dollars ;  third  class,  one  thousand  dollars. 

12.  Public  administrators,  first  class,  thirty  thousand  dollars;  second  class, 
twenty  thousand  dollars ;  third  class,  ten  thousand  dollars. 

13.  Supervisors,  first  class,  fifteen  thousand  dollars;  second  class,  ten  thou- 
sand dollars ;  third  class,  two  thousand  dollars. 

Hrstory:     Enacted  March  12,   1872;    amoided  March   30,   1874^   Code. 
AmJts.  1873-4,  p.  66. 

1.  Applied,  cited,  conBtrned,  referred  to.  whether  classification   mentioned   In   flON 

2.  Classification    of    counties  —  Regulated   by      ante  Is  continued  In  force  for  any  purpoie 

County  Government  Act.  whatever. — Oett   vs.    Board    of    Supervisors. 

S.  Increase  of  population  alone  does  not  re-  111  Cal.  866,  868,  48  Pac.  Rep.  1122. 

organize  county.  8,    iifCIUBASB  OF  POP1JI«ATIOir,  glrtnt 

1.  APPLIBD,  CITED,  CONSTRUED,  RE-  Shasta  County  rlgrht  to  governmental  or- 
FERRED  TO,  etc..  In:  Hull  vs.  Superior  sanlzatlon  of  second  class,  does  not  changt 
Court,  63  Cal.  174,  178  (applied).  such  county  Into  second-class  county  so  ta 

As  to  classlflcatlOB  of  counties,  sea  ante  to  require  sheriff  to  give  bond  required  In 

I  4009  and  note.  counties  of  second  class,  and   until  cousty 

As  to  ofllclal  bonds,  in  ffeneral,  see  ante  Is    redlstrlcted   and   provision    Is   made  for 

(S  947-987  and  notes.  selection   of  appropriate  number  of  super- 

As  to  who   are  county  oflcers,  see  ante  visors,    Shasta    i^ounty    remains    county  of 

8  4103  and  note.  third  class. — ^Hull  vs.  Superior  Court,  63  CsL 

2.  CLASSIFICATION  OF  COUNTIES  HAS  1^4.  178  (con.  op.  McKlnstry,  J.).  See  Te- 
BEEN  REGULATED  BY  COUNTY  GOVERN-  h^ma  Co.  vs.  Bryan,  68  CaL  57,  67,  8  Pat 
MENT   ACT,   and    It   Is  -extremely   doubtful  ^©P'  *''3. 

§  4123.  WHEN  AMOUNT  OF  BOND  18  NOT  FIXED  BY  ULW.  Wlien 
the  amount  of  the  bond  to  be  given  by  any  county  or  township  officer  is  not 
fixed  by  law,  the  amount  must  be  fixed  by  the  board  of  supervisors. 

History:     Enacted  March   12,   1872. 

Applied,  cited,  constmed,  referred  to,  etc.  In:  Babcook  va.  Qoodrlch,  47  CaL  488,  56f 
(erroneously  cited  In  place  of  S  4067). 
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§4124.  OTHEK  PROVISIONS  BELATINa  TO  COUNTY  OFFICEBS. 
Other  provisions  relating  to  the  different  classes  of  officers  are  contained  in 
chapter  seven,  title  one  of  part  three  of  this  code. 

History:    Enacted  March  12,  1872. 

As  t«  irenena  proTlatoiifl  velatlas  t«  different  eUuw  •£  •fieen,  se*   ante   If  S41,   lOtS 
and  notes. 


ARTICLE  n. 

JUDGB  OF  SUPERIOR  COURT. 
1 4184.    Daties  of  judge  of  the  superior  court. 

§  4134.    DITTIES  OF  JUDGE  OF  THE  SUPERIOR  COURT.    Each  judge 
of  the  superior  court  must : 

1.  Perform  the  duties  of  a  magistrate; 

2.  Hold  superior  courts ; 

3.  Qrant  certificates  to  the  official  character  of  the  county  clerk ; 

4.  Certify  to  the  ownership  of  wrecked  property,  or  its  proceeds ; 

5.  Perform  such  other  duties  as  are  prescribed  in  any  of  the  laws  of  the  state. 

History:  Enacted  March  12,  1872;  amended  April  8,  1880,  Code 
Amdts.  1880  (Pol.  pt.),  p.  24;  repealed  April  27,  1880,  Code  Amdts.  1880 
(Pol.  pt.);  p.   101;    act  held  unconstitutional,  see   history,   {4000  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Province  of  judge. 

3.  Term  of  o£Sce  expiring — Illegal  for  judge 

to  sign  decision. 

4.  On    expiration    of    term    judicial    power 

ceases. 

1.  APPLIED,  CITED,  CONSTRUED,  RB- 
ITUMRED  TO,  etc..  in:  Leonard  ▼■.  January. 
56  Cal.  1,  4  (construed). 

Aa  to  met  of  1880,  ameBdlniT  aboT«  aoetloBy 
b«teir  declared  nnconatltiitlonal,  see  ante 
I40O0  and  note. 

Aa  to  decision  of  court  to  be  la  wrltlngr 
■■d  filed  within  thirty  days  after  ovh- 
mlaolon,  see  KERR'S  CYC.  CODE  CTV. 
PROC.  S  632  and  note. 

Aa  to  election  of  connty  oAcem  and  tenna 
•f  ofllee,  see  ante  9  4109  and  note. 

Aa  to  election  of  Jadsreay  see  ante  |  4110 
and  note. 

Aa  to  Jndsroo  belniT  elected  at  aase  time 
and  In  same  manner  as  other  state  oiHcers, 
see  Const  1879  art  XXn  1 10;  HENNINO'S 
GEMERAL.  LAWS  p.  evil. 

Aa  to  JudflTe  not  belns  entitled  to  salary 
tf  eanses  remain   snbmltted  and  vndeelded 


for  more  than  ninety  days,  see  Const  1879 
art  VI  I  24;  HENlflNCPS  6EinSRAI<  UkWS 
p.  Ixxxy. 

As  to  Jndvment  of  eonrt  to  be  entered 
within  ten  days  after  submission  when  trial 
la  by  eonrt,  see  KERR'S  CYC,  CODE  CIV. 
PROC.  I  892  and  note. 

1.  PROVINCE  OF  JUDGE  Is  to  decide 
such  questions  of  law  as  may  arise  In  prog- 
ress of  trial.  His  decisions  are  not  final; 
and  If  erroneous,  party  has  his  remedy  by 
bill  of  exceptions  and  appeal. — ^McCauley  vs. 
Weller.  12  Cal.  600,  624. 

8.     TERM    OF    OFFICE    OF   JUDGE    who 

tried  case  expiring*  before  decision  Is  filed, 
fact  that  It  was  signed  by  him  and  ordered 
by  his  successor  to  be  filed  Is  not  sufHclent 
to  sustain  Judgment  thereon. — Connolly  vs. 
Ashworth,  98  Cal.  206,  206,  88  Pac.  Rep.  60. 

4.  UPON  EXPIRATION  OF  TERM  OF 
OFFICE  all  Judicial  power  of  Judge  ceases, 
and  he  cannot  then  do  any  act  toward  com- 
pleting trial  of  any  cause  remaining'  un- 
finished by  him. — ^Broder  ys.  Conklln,  91 
Cal.   860.  862,  88  Pac.  Rep.  211. 


1 4144       <1116> 


COVXTY    TBBASURBa— DVTUBS    OF* 


IFt-IVr 


ABTICLE  nL 

COUNTY  TRBASURBR. 


S4144.    Daties  of  county  treasurer. 

§  4145.  To  receive  no  money,  except  on  cer- 
tificate of  auditor. 

§  4146.  Auditor  and  treasurer  must  receipt 
for  monej. 

S  4147.    Mode  of  redeeming  warrants. 

§  4148.     Begistry  of  warrants,  when  no  funds. 

§  4149.    Notice  of  redemption  of  warrants. 

§  4150.  What  it  must  state,  and  how  pub- 
lished. 

§  4151.    Priority  in  payment  of  warrants. 

§  4152.  Action  when  warrants  not  re-pre- 
sented in  time. 

§  4153.  Must  note  the  interest  paid  on  war- 
rant. 

S  4154.  Settlements,  how  made.  Monthly 
and  annually  [with  auditor]. 


S4155.  Beport  to  board  of  superviaors  each 
session. 

§  4156.     Penalty  for  not  reporting. 

§  4157.    When  he  must  sue  district  attorn^. 

§  4158.    When  he  must  sue  coroner. 

S4159.  What  he  must  do  with  property  re- 
ceived from  coroner. 

S  4160. ,  Money  from  coroner  in  treasury  may 
be  demanded  within  six  years. 

S4161.  Treasurer  must  not  loan  public 
money  or  make  general  deposit. 

S  4162.     Supervisors  may  suspend  treasurer. 

S  4163.    No  commissions  allowed. 

S  4164.  Books  and  vouchers  subject  to  in- 
spection. 

S4165.  Treasurer  must  permit  examinatioB 
of  his  books,  and  counting  of 
money  in  treasury. 


§  4144.    DUTIES  OF  C0nNT7  TBEASUKEB.    The  county  treasurer  most: 

1.  Receive  all  moneys  belonging  to  the  county,  and  all  other  moneys  by  law 
directed  to  be  paid  to  him,  safely  keep  the  same,  and  apply  and  pay  them  out, 
rendering  account  thereof  as  required  by  law; 

2.  Pile  and  keep  the  certificates  of  the  auditor  delivered  to  him  when  moneys 
are  paid  into  the  treasury; 

3.  Keep  an  account  of  the  receipt  and  expenditure  of  all  such  moneys,  in 
books  provided  for  the  purpose;  in  which  must  be  entered  the  amount,  the 
time  when,  from  whom,  and  on  what  account  all  moneys  were  received  by  him; 
the  amount,  time  when,  to  whom,  and  on  what  account  all  disbursements  were 
made  by  him; 

4.  So  keep  his  books  that  the  amount  received  and  paid  out  on  account  of 
separate  funds  or  specific  appropriations  are  exhibited  in  separate  and  distinct 
accounts,  and  the  whole  receipts,  and  expenditures  shown  in  one  general  or 
cash  account. 

5.  Enter  no  moneys  received  for  the  current  year  on  his  account  with  the 
county  for  the  past  fiscal  year,  until  after  his  annual  settlement  for  the  past 
year  has  been  made  with  the  county  auditor ; 

6.  Disburse  the  county  moneys  only  on  county  warrants  issued  by  the  county 
auditor,  based  on  orders  of  the  board  of  supervisors,  or  as  otherwise  provided 

by  law.  History:     Enacted  March  12,  1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Action    on    official    bond  —  Proof    that 

money  has  been  unaccounted  for  neces- 
sary. 

3.  Claim  allowed  by  supervisors — Conclu- 

sive adjudication. 

4.  Finding  of  fact  by  court  —  WTien   no 

finding  of  fraud. 
6.  Genuine   warrant   upon    school    fund — 
Treasurer     is     justified     in     paying 
same. 

6.  Illegal  claim  allowed  by  supervisors — 

Duty  of  treasurer. 

7.  Illegal  demand  should  be  refused  pay- 

ment. 


8.  Injunction  does  not  lie  to  restrain  tretf- 
urer. 
9, 10.  Mandamus    is    proper   remedy   againit 
treasurer — ^When. 

11.  Mandamus  will  not  lie,  when. 

12.  Order  of  board — ^When  justifies  tress- 

urer  in  paying. 

13.  Same — Payment    of    genuine    auditor's 

warrant  justifiable. 

14.  Bobbery  of  money  in  treasury — Defense 

in  action  on  bond. 
16.  Sureties  on  bond — ^When  not  responsible 

for  loss. 
!16.  Transfer  of  money  from  general  fond 

to  salary  fund — When  proper. 
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17.  Warrant  drawn  by  auditor  —  When  no 

excuse  for  payment. 

18.  Warrants  for  claims  l^ally  chargeable 

— No  authority  to  pay  others. 

19.  Warrants   for   demands   authorized   by 

law — Others  invalid. 

1.  APPLIBDy  CITED,  CONSTRUBD,  Rn- 
raRRED  TO,  etc.,  in:  Babcock  vs.  Good- 
rich, 47  Cal.  488,  609  (referred  to);  Fox  va. 
Lindley,  67  Cal.  650,  661  (cited). 

A*  to  dotlefl  of  coomtr  troamirer,  veii« 
erally,  see  County  Government  Act  |§67-87; 
HKZfNING'S  GBNBRAIi  LAWS  pp.   218.   215. 

A*  to  what  ^rarranta  must  apeclfy  and 
mm  to  their  ordor  of  payment,  see  ante  I  4076 
and  note. 

5.  ACTION  ON  OFFICIAL  BOND,  breach 
alleg'cd  being"  failure  of  officer  to  dischargre 
duty  of  office  by  refusing*  or  neglecting  to 
account  for  and  pay  over,  as  required  by 
law,  money  which  came  Into  his  hands,  it 
is  incumbent  upon  plaintiff  to  prove  what 
money  c|ld  come  into  his  hands,  what 
amount  he  has  not  truly  accounted  for,  and 
In  what  respects  he  has  failed  to  do  his 
duty. — County  of  Lios  Angeles  vs.  Lanker- 
shim,  100  CaL  625,  638,  36  Pao.  Rep.  168, 
556. 

9.     CLAIM  ALIiOTirED  BY  StTFBRTISORS 

upon  matter  within  scope  of  their  authority, 
though  they  be  guilty  of  gross  negligence 
of  duty  In  allowing  such  claim,  is  an  ad- 
judication of  claim  and  conclusive,  and 
equity  will  grant  no  relief  by  injunction. — 
Bl  Dorado  County  vs.  Elstner,  18  Cat  144- 
148.  149. 

DIstlnffiilahed  in  Keller  vs.  Hyde,  20  CaL 
598,  595. 

4.  FINDING  OF  FACT  BT  C017RT  that 
warrant  which  was  paid  by  county  treas- 
urer "was  fraudulent  and  wholly  without 
right"  is  not  a  finding  that  treasurer  was 
guilty  of  any  fraud  or  wrong. — County  of 
Los  Angeles  vs.  Lankershlm,  100  Cal.  626, 
538,  36  Pac.  Hep.  158,  666. 

6.  GBNIJINB  ^W ARRANT  UPON  SCHOOL 
FUND  in  legal  form  justifies  treasurer  in 
paying  same,  and  he  is  not  required  to  re- 
view action  of  auditor,  superintendent  of 
schools,  and  board  of  school  trustees  before 
he  may  safely  pay  It — County  of  Los  An- 
geles vs.  Lankershlm,  100  Cal.  626,  631,  86 
Pac.  Rep.  153,  656. 

6.  Illegal  claims  belniT  allowed  by  snper- 
vlMora,  it  is  duty  of  auditor  to  refuse  to 
draw  warrants  therefor;  and  If  warrants 
are  drawn,  it  Is  duty  of  treasurer  to  refuse 
to  pay  them. — Linden  vs.  Case,  46  Cal.  171, 
174. 

7.  ILLKOAL  DBMANDS  SHOULD  BBS 
RKFUSED  PAYMENT  by  treasurer,  and  also 
le^al  demands  unless  they  have  been  pre- 
sented to  him  for  payment  after  compliance 
with  all  forms  and  requirements  of  law. — 
Ex  parte  Truman,  124  Cal.  887,  388,  57  Pac. 
Rep.  223. 

8.  INJUNCTION  DOBS  NOT  LIE  TO  RE- 
STRAIN TREASURER  from  paying  Illegal 
claims,  for  presumption  is  that  such  officer 


will  faithfully  discharge  his  duty  in  prem- 
ises, and  it  Is  his  duty  to  refuse  payment 
In  such  cases. — Linden  vs.  Case,  46  Cal.  171, 
174.  See  Walton  vs.  McPhetrldge,  120  Cal. 
440,  448,  444,  62  Pac.  Rep.  781. 

••     MANDAMUS     IS     PROPER    REMEDY 

to  compel  treasurer  to  pay  legal  and  col- 
lectable demand,  and  refusal  of  treasurer  to 
obey  order  of  judge  of  superior  court  di- 
recting him  to  pay  moneys  to  stenographio 
reporter  cannot  Justify  proceedings  against 
him  for  contempt,  and  if  he  be  ordered 
imprisoned  therefor  he  will  be  released  on 
habeas  corpus. — Ex  parte  Truman,  124  Cal. 
887,  888.  67  Pac.  Rep.  228. 

Conparei  Ex  parte  Rels,  64  Cal.  233,  286, 
SO  Pac.  Rep.  806;  Stevens  vs.  Truman,  127 
CaL  166,   157,  69  Pac.  Rep.   897. 

10.     MANDAMUS    IS    PROPER    REMEDY 

to  compel  county  treasurer  to  pay  warrants, 
but  mandamus  Is  erroneous  which  compels 
treasurer  to  pay  on  warrants  payable  out 
of  particular  fund  more  money  than  is  in 
that  fund  at  date  mandate  Issues,  and  Judg- 
ment which  commands  him  to  pay  such 
warrant  out  of  moneys  that  may  thereafter 
come  into  fund  is  erroneous. — Day  vs.  Cal- 
low,  89  Cal.   593,   596. 

IL  MANDAMUS  TVILL  NOT  LIB  TO 
COMPEL     COUNTY     TREASURER    to    pay 

warrant  ordered  drawn  by  board  of  super- 
visors where  warrant  is  not  for  cdaim 
legally  chargeable  against  county. — ^Keller 
vs.  Hyde,  20  Cal.  593,  694,  696;  Connor  vs. 
Morris,  28  Cal.   447,  461. 

12.  ORDER  OF  BOARD  OF  SUPERVIS- 
ORS  APPARENTLY  LAWFUL,  but  really 
fraudulent  and  Illegal,  Justifies  auditor  in 
drawing  warrant  therefor  and  treasurer  In 
paying  same  for  reason  that  neither  had 
notice  of  fraud  or  illegality. — County  of 
Los  Angeles  vs.  Lankershlm,  100  Cal.  626, 
680,  86  Pac.  Rep.  163,  666. 

IS.  Payment  of  genuine  avditor**  yna^ 
rant  In  regular  and  legnl  form  upon  school 
funds  is  justifiable  unless  treasurer  has 
notice  that  it  Is  not  based  upon  legal  de- 
mand or  has  notice  of  facts  sufficient  to 
put  an  ordinarily  prudent  treasurer  upon 
Inquiry,  which,  if  diligently  prosecuted, 
would  lead  to  discovery  of  illegality 
claimed,  upon  which  warrant  was  founded. 
— County  of  Los  Angeles  vs.  Lankershlm, 
100  Cal.  525,  680,  86  Pac.  Rep.  168,  666. 

14.  ROBBERY  OF  MONEYS  IN  TREAS- 
URY is  defense  in  action  against  sureties 
on  treasurer's  bond  for  such  loss.  Obllgra- 
tions  resting  upon  treasurer  are  simply 
those  which  common  law  Imposes  on  him 
as  bailee  for  hire.  Provision  of  statute  to 
safely  keep  and  pay  over  money  received 
in  his  official  capacity  does  not  enlarge  his 
responsibility  or  that  of  his  sureties.— 
City  of  Healdsburg  vs.  Mulligan,  118  Cal. 
205,  219,  46  Pac.  Rep.  387,  83  L.  R.  A.  461; 
County  of  Sonoma  va  Stofen,  126  Cal.  82, 
87.  57  Pac  Rep.  681. 

15.  SURETIES  ON   OFFICIAL  BOND   OF 
TREASURER     ARE     NOT     RBSPONSIBLB 
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for  loss  resulting  from  payment  of  Pennine 
auditor's  warrant  In  due  form,  without 
notice,  actual  or  constructive,  of  any  fraud 
or  infirmity  In  claim  upon  which  such  war- 
rant was  based. — County  of  Los  Angreles  vs. 
Lankershlm,  100  Cal.  626,  631,  632,  86  Paa 
Rep.  163.  666. 

le.  TRANSFER  OF  MONEYS  FROM 
GENRRAIi  FUND  TO  SALARY  FUBTD  can- 
not be  made  or  done  by  treasurer  except 
as  such  right  is  eriven  him  by  statute. 
Transfer  from  general  fund  to  salary  fund 
of  an  amount  In  excess  of  sum  required, 
surplus  remaining  still  belongs  to  general 
fund,  and  it  Is  official  duty  of  treasurer  to 
retransfer  same  back  to  general  fund  with- 
out any  order.  Upon  his  failing  to  do  so, 
supervisors  may  pass  an  order  requiring 
him  to  perform  that  duty,  and  if  he  still 
falls  to  do  so,  may  invoke  aid  of  court  to 
compel  its  performance. — County  of  Modoc 


▼8.  Madden,  ISO  Cal.  665.  668,  659,  5S  Pac 
Rep.  812. 

17.  ^WARRANT    DRAWN    BY    AUDITOR 

would  be  no  excuse  for  payment  of  claim 
known  not  to  be  lawful  charge. — ^Merrlam 
vs.  Board  of  Supervisors,  72  CaL  617.  519. 
14  Pac.  Rep.  187. 

18.  l^ARRANTS  FOR  CLAIMS  LEGALLY 
<3HARGBABLB  against  county  are  only 
warrants  which  county  treasurer  is  author- 
ized to  take;  and  further,  such  warrants 
must  be  founded  on  an  order  made  by 
board  of  supervisors. — Keller  vs.  Hyde^  29 
Cal.  698.  694,  696. 

ISl  ^warrants  FOR  DBMAN]>S  AU- 
THORIZED BY  LAIV  and  properly  allowed 
are  only  warrants  that  county  treasurer  can 
properly  pay,  and  mandamus  will  not  com- 
pel him  to  pay  fees  for  services  for  which 
law  makes  no  provision  for  compensation. 
—Fox  vs.  Ldndley,  67  CaL  860,  €51. 


§4145.  TO  BECEIVB  NO  MONEY,  EXCEPT  ON  CEKTIFIGATE  OP 
AUDITOR.  He  must  receive  no  money  into  the  treasury  nnless  accompanied 
by  the  certificate  of  the  auditor  provided  for  in  section  four  thousand  two 
hundred  and  seventeen. 

History:    Enacted  March   12,  1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Face   of   certificate — Conveys   what  infor- 

mation to  treasurer. 

3.  Irregular  receipt  of  money — Effect  of. 

4.  Moneys  in  treasury — ^When  subject  to  pay- 

ment of  demands. 

5.  Money  in  bags  deposited  without  auditor's 

receipt — How  held. 

6.  Money  paid  by  private  party  as  damage*^ 

How  governed. 

7.  Upon  certificate  of  auditor  only  may  treas- 

urer receive  money. 

1.  APPMBD,  CITBD,  CONSTRVBD,  RB- 
FBRRED  TO,  etc.,  in:  Heppe  vs.  Johnson, 
78  Cal.  265,  269,  14  Pac.  Rep.  833  (referred 
to);  Meyer  vs.  Wldber.  126  Cal.  252.  258,  58 
Pac.  Rep.  632  (construed);  County  of  Mari- 
posa V8.  Knowles,  146  Cal.  1,  2,  79  Pac.  Rep. 
526    (referred  to). 

As  to  auditors  certifying  amoaiit  to  treas- 
urer, see  post  §  4148  and  note. 

As  to  moneys  paid  Into  conrt  to  be  de-* 
posited  by  clerk  Mrlth  county  treasurer^ 
see  KERR'S  CYC.  CODES  CIV.  PROC.  SI  674, 
2104  and  notes. 

2.  FACE  OIP  CERTIFICATE  CONVEYS 
TO  TREASURER  INFORMATIOTf  which 
enables  him  to  physically  separate  money 
Into  respective  amounts  to  which  various 
funds  are  entitled.  He  Is  not  called  upon 
to  Investigate  sources  from  which  money 
came  nor  take  any  one*s  word  for  It  nor 
rely  upon  another  officer's  books  for  In- 
formation.— Meyer  vs.  Wldber,  126  Cal.  268, 
258,  58  Pac.   Rep.   632. 

8.  IRREGXJt.AR  RECEIPT  OF  MONEY 
DOES  NOT  RELIEVE  COUNTY  TREAS- 
URER so  that  he  could  embezzle  it  with- 
out official  responsibility.     Such  receipt  by 


treasurer  is  In  his  official  capacity,  and  no 
matter  what  Irregularities  there  may  have 
been  in  making  deposit,  he  is  bound  te 
pay  it  out  according  to  law. — ^Heppe  vs. 
Johnson,  78  CaL  266,  269,  270,  14  Pac  Repi 
888. 

4.  MONEYS  HELD  IN  OOUTfTY  TREAS- 
URY by  treasurer  are  not  subject  to  pay- 
ment of  any  demands  unless  those  raoaeyt 
have  come  into  county  treasury  upon  cer- 
tificate of  auditor. — ^Meyer  vs.  "Wldber,  111 
Cal.  262,   268,   68  Paa  Rep.  632. 

5.  MONEY  IN  BAGS  DEPOSITED 
"WITHOUT    AUDITOR'S    CERTIFICATE    by 

tax-collector  with  treasurer  Is  held  by 
treasurer  as  quasi-public  deposit,  and  treas- 
urer has  no  authority  to  pay  It  out  at  de- 
mand of  anybody  or  at  expense  of  any 
fund.  A  demand  made  upon  treasurer  for 
payment  of  bond  due  from  actual  money 
so  received  prior  to  receipt  of  auditor's 
certificate  Is  not  legal  demand. — Meyer  vs. 
Wldber,  126  Cal.  862,  267,  58  Pac.  Rep. 
682. 

e.  MONEY  PAID  BY  PRIVATE  PARTT 
AS  DAMAGES  Into  county  treasury  under 
i  2689  ante  is  not  governed  by  above  sec- 
tion, which  only  refers  to  county  raoneya 
— County  of  Mariposa  vs.  Knowles,  146  CaL 
1,  2,  79   Pac.   Rep.   626. 

7.  UPON  CERTIFICATE  OF  AUDITOB 
ONLY'  MAY  TREASURER  RECETTB 
MONEY  which  may  be  used  in  payment  of 
claims  against  county,  and  only  upon  re- 
ceipt of  certificate  accompanied  by  money 
is  treasurer  authorized  to  place  It  to  credit 
of  various  funds. — Meyer  vs.  Wldber,  126 
Cal.  862.  268,  68  Pac.  Rep.  682. 
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§  4146.    AUDITOR  AND  TBEASUKEB  MUST  RECEIPT  FOR  MONET. 

When  any  money  is  paid  to  the  county  treasurer  he  must  give  the  person  pay- 
ing the  same  a  receipt  therefor,  which  must  forthwith  be  deposited  with  the 
county  auditor,  who  must  charge  the  treasurer  therewith  and  give  the  person 
paying  the  same  a  receipt. 

History:    Enacted  March  12,  1872. 

§  4147.  MODE  OF  RWDBEMTNQ  WARRANTS.  When  a  warrant  is  pre- 
sented  for  payment,  if  there  is  money  in  the  treasury  for  that  purpose,  he  must 
pay  the  same,  and  write  on  the  face  thereof  ''Paid,"  the  date  of  payment,  and 
sign  his  name  thereto. 

History:    Enacted  March   12,  1872. 

§4148.  RE0I8TRY  OF  WARRANTS^  WHEN  NO  FUNDS.  When  any 
warrant  is  presented  to  the  treasurer  for  payment  and  the  same  is  not  paid  for 
want  of  funds,  the  treasurer  must  indorse  thereon,  **Not  paid  for  want  of 
funds,"  annexing  the  date  of  presentation  and  sign  his  name  thereto;  and 
from  that  time  until  paid  the  warrant  bears  seven  per  cent  per  annum  interest. 

History:    Enacted  March   12,   1872. 


Applied,  eited,  eoastmcd,  referred  to,  etc..  As  te   prlorltr  la  pcTmest  ef  wiwnute. 

In:     Nat    Bank    of   D.    O.    Mills    &    Co.    vs.  sea  post  1 4161. 

Greenlaw,    184   Cal.    678,   €76,   66    Pac    Rep.  As   to   regrlsterlnff   onpald   wmmnts,   see 

968   (erroneously  referred  to  as  |  4178).  ante  I  4076  and  note. 

As  to  BOtice  of  redemptloB  of  ^rarrants 
bearisiff  Interest^  see  post  |  4149. 

§  4149.  NOTICE  OF  BEDEMPTION  OF  WARRANTS.  When  there  are 
sufficient  moneys  in  the  treasury  to  pay  the  warrants  drawing  interest,  the 
treasurer  must  give  notice  in  some  newspaper  published  in  his  county,  or,  if 
none  is  published,  then  by  written  notice  posted  upon  the  court-house  door, 
stating  therein  that  he  is  ready  to  pay  such  warrants.  From  the  first  publi- 
cation or  posting  of  such  notice  such  warrants  cease  to  draw  interest. 

History:     Enacted  March  12,  1872,  founded  npon  fill  Aet  March  27, 
1850,  Stots.  1850,  p.  116. 

Applied,  elted,  constmed,  referred  to,  ete..  As   to  priority  la   paymeat  of   ^rarrants, 

in:    MazweU   vs.    Board   of   Supervisors    of  see  post  1 4161. 

Stanislaus  Co.,  56  Cal.  114,  116  (referred  to  As   to   re^lsterliis   unpaid   warrants,    see 

amended  April  1,  1878).  ante  i  4076,  4148  and  notes. 


§  4150.  WHAT  IT  KEUST  STATE,  AND  HOW  PUBLISHED.  In  advertis- 
ing  warrants  nnder  the  provisions  of  this  section  in  any  newspaper,  the  treas- 
urer must  not  publish  the  warrants  in  detail,  but  give  notice  only  that  county 
warrants  presented  for  payment  prior  to  such  a  date,  stated  in  the  notice,  are 
payable.  When  a  part  only  of  the  warrants  presented  for  payment  on  the  same 
day  are  payable,  the  treasurer  must  designate  such  payable  warrants  in  the 

advertisement. 

History:    Enacted  March  12,  1872. 

§  4151.  PBIOBTTY  IN  PAYMENT  OF  WABRANTS.  Warrants  drawn  on 
the  treasury  and  properly  attested  are  entitled  to  preference  as  to  payment 
out  of  moneys  in  the  treasury  properly  applicable  to  such  warrants  according 
to  the  priority  of  time  in  which  they  were  presented.  The  time  of  presenting 
such  warrants  must  be  noted  by  the  treasurer,  and  upon  the  receipt  of  moneys 
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into  the  treasury  not  otherwise  appropriated,  he  must  set  apart  the  same  or  so 
much  thereof  as  is  necessary  for  the  payment  of  such  warrants. 

History:    Enacted  March  12,  1872. 


Am  to  Botlce  of  redenptloa  of  wrmxrmmtm  As  to  wazraats  by  bolnsr  rcstetero4 

beorlnff  Intcreat,  see  ante  |  4149.  Ins   koldcr   a   preferred   creditor,   see   ante 

Afl    to    revlstry-    of    warranto    wlion    no  1 4076  and  note. 
fanda,  see  ante   |  4148. 

§  4162.    ACTION  WHEN  WARRANTS  NOT  RErPRESENTED  IN  TIMK 

Should  such  warrants  not  be  re-presented  for  payment  within  sixty  days  from 
the  time  of  the  notice  hereinbefore  provided  for  is  given,  the  fund  set  aside 
for  the  payment  of  the  same  must  be  by  the  treasurer  applied  to  the  payment 
of  unpaid  warrants  next  in  order  of  registry.  The  board  of  supervisors  may, 
on  application  and  presentation  of  warrants  properly  indorsed,  which  have 
been  advertised,  pass  an  order  directing  the  treasurer  to  pay  them  out  of  any 
money  in  the  treasury  not  otherwise  appropriated. 

History:    Enacted  March  12,  1872. 

§4163.  MUST  NOTE  THE  INTEREST  PAID  ON  WARRANT.  When  the 
treasurer  pays  any  warrant  on  which  any  interest  is  due  he  must  note  on  the 
warrant  the  amount  of  interest  paid  thereon,  and  enter  on  his  account  the 
amount  of  such  interest  distinct  from  the  principal. 

History:    Enacted  March  12,  1872; 

§  4164.  SETTLEBIENTS^  HOW  MADK  MONTHLY  AND  ANNUALLY 
[WITH  AUDITOR].  The  treasurer  must  settle  his  accounts  relating  to  the 
collection,  care,  and  disbursement  of  public  revenue,  of  whatsoever  nature  and 
kind,  with  the  auditor,  on  the  first  Monday  of  each  month.  For  the  purpose  of 
making  such  settlement  he  must  make  out  a  statement,  under  oath,  of  the 
amount  of  money  or  other  property  received  prior  to  the  period  of  such  settle- 
ment, the  sources  whence  the  same  was  derived,  the  amount  of  payments  or 
disbursements,  and  to  whom,  with  the  amount  remaining  on  hand.  He  must, 
in  such  settlements,  deposit  all  warrants  redeemed  by  him  and  take  the 
auditor's  receipt  therefor.  He  must  also  make  a  full  settlement  cf  all  accounts 
with  the  auditor  annually  on  the  first  Monday  of  January,  in  the  presence  of 
the  supervisors,  who  have  a  supervisory  control  thereof. 

History:    Enacted  March  12,  1872. 

§  4165.  REPORT  TO  BOARD  OF  SUPERVISORS  EACH  SESSION.  Each 
county  treasurer  must  make  a  detailed  report,  at  every  regular  meeting  of 
the  board  of  supervisors  of  his  county,  of  all  moneys  received  by  him  and  the 
disbursement  thereof,  and  of  all  debts  due  to  and  from  the  county,  and  of  all 
other  proceedings  in  his  ofiSce,  so  that  the  receipts  into  the  treasury  and  the 
amount  of  disbursements,  together  with  the  debts  due  to  and  from  the  county, 
may  clearly  and  distinctly  appear. 

History:    Enacted  March  12,  1872. 

§4166,  PENALTY  FOR  NOT  REPORTINO.  If  any  county  treasurer 
neglects  or  refuses  to  settle  or  report,  as  required  in  sections  four  thousand 
one  hundred  and  fifty-four,  four  thousand  one  hundred  and  fifty-five,  he  for- 
feits and  must  pay  to  the  county  the  sum  of  five  hundred  dollars  for  every 
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snoh  neglect  or  refusal,  and  the  board  of  supervisors  must  institute  suits  for 
the  recovery  thereof. 

History:     Enaeted  March  12,   1872. 

§  4167.  WHEN  HE  IIUST  SUE  DI8TBICT  ATT0BNE7.  If  the  district 
attorney  refuses  or  neglects  to  account  for  and  pay  over  money  received  by 
him,  as  required  by  the  fifth  subdivision  of  section  four  thousand  two  hundred 
and  fifty-six,  the  county  treasurer  must  bring  an  action  against  him  for  the 
recovery  thereof  in  the  name  of  the  county,  and  may  recover  in  such  action,  in 
addition  to  the  amount  so  received,  fifty  per  cent  thereon  by  way  of  damages. 

History:    Enacted  March  12,  1872. 

§  4168.  WHEN  HE  MITST  SUE  CORONER.  If  the  coroner,  or  any  justice 
of  the  peace  acting  as  coroner,  fails  to  deliver  to  the  treasurer  within  thirty 
days  after  any  inquest  upon  a  dead  body,  all  money  and  property  found  upon 
such  body,  unless  claimed  in  the  mean  time  by  the  public  administrator  or 
other  legal  representative  of  the  decedent,  as  required  by  section  four  thousand 
two  hundred  and  eighty-seven,  the  treasurer  must  proceed  agaii^t  the  coroner, 
or  justice  acting  as  coroner,  to  recover  the  same  by  civil  action  in  the  name  of 

4 

the  county. 

History!    Enacted  March   12,   1872. 

§  4169.  WHAT  HE  BfUST  DO  WITH  PROPERTY  RECEIVED  FROM 
CORONER.  The  treasurer,  upon  receiving  from  the  coroner,  or  justice  acting 
as  coroner,  money  found  on  a  dead  body,  must  place  it  to  the  credit  of  the 
-county.  On  receiving  other  property  in  like  manner,  he  must  within- thirty 
days  seU  it  at  public  auction  upon  reasonable  public  notice,  and  must  in  like 
manner  place  the  proceeds  to  the  credit  of  the  county. 

History:  '  Enacted  March   12,   1872. 

§4160.  MONEY  FROM  CORONER  IN  TREASURY  MAY  BE  DE- 
MANDED WITHIN  SIX  YEARS.  If  the  money  in  the  treasury  is  demanded 
within  six  years  by  the  legal  representatives  of  the  decedent"  the  treasurer 
must  pay  it  to  them,  after  deducting  the  fees  and  expenses  of  the  coroner  and 
of  the  county  in  relation  to  the  matter ;  or  the  same  may  be  so  paid  at  any 
time  thereafter  upon  the  order  of  the  board  of  supervisors. 

History:    Enacted  March  12,  1872. 

§  4161.    TREASURER  MUST  NOT  LOAN  PUBLIC  MONEY  OR  MAKE 
[a  DEPOSIT.    The  county  treasurer  must  keep  all  money^s  belonging 


to  this  state  or  to  any  county  of  this  state  in  his  own  possession  until  disbursed 
according  to  law.  He  must  not  place  the  sanje  iuvthe  possession  of  any  person, 
i;o  be  used  for  any  purpose;  nor  must  he  loan  or  in  any  .manner  use  or  permit 
any  person  to  use  the  same,  except  as  provided  by  law;  but  nothiiijg;  in  this 
section  prohibits  him  from  making  special  deposits  for  the  safe-keeping  of 
the  public  moneys. 

History:    Enacted  March  12,  1872. 

§4162.    SUPERVISORS  MAY  SUSPEND  TREASURER.     Whenever  an 
action  based  upon  official  misconduct  is  commenced  a^aiixst  any  county  ^e^s- 
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orery  the  Buperrisors  may,  in  their  discretion^  suspend  him  from  office  nntil 
such  suit  is  determined^  and  may  appoint  some  person  to  fill  the  vacancy. 

History:    Enacted  March  12,  1872. 

§4163.  NO  OOlOnSSIONB  ALLOWED.  In  case  of  the  death  of  any 
county  treasurer,  his  legal  representatives  must  deliver  up  all  official  moneyi, 
books,  accounts,  papers,  and  documents  which  come  into  their  possession.  No 
percentage  must  be  allowed  to  the  treasurer  on  any  money  by  him  received 
from  his  predecessor  in  office,  or  from  the  legal  representatives  of  such  prede- 
cessors. History:    Enacted  March  12,  1872. 

§4164.    BOOKS  AND  VOUOHEBS  SXTBJEOT  TO  INSPEOTION.     The 

books,  accounts,  and  vouchers  of  the  treasurer  are  at  all  times  subject  to  the 
inspection  and  examination  of  the  board  of  supervisors  and  grand  jury. 

History:    Enacted  March  12,  1872. 

§  4165.  TBEASUBEB  MUST  PEBMTT  EXAMINATION  OF  BJS  BOOKS, 
AND  COUNTINa  OF  MONEY  IN  TBEASUBY.  The  treasurer  must  i>ermit 
the  judge  of  the  superior  court  and  auditor  to  examine  his  books  and  count 
the  money  in  the  treasury  whenever  they  may  wish  to  make  an  examination  or 
countiug. 

History:  Enacted  March  12,  1872;  amended  April  3,  1880,  Code 
Amdta.  1880  (Pol.  pt),  p.  24;  April  27,  1880,  Code  Amdta.  1880  (PoL  pt), 
p.  101;   act  held  nnconBtitntional,  seo  history,  S^OOO  ante. 

Applied,  cltcdy  eoastraedf  referred  to,  etc.,  A«  to  net  off  ISSO,  aincadliiv  aliOTe  oeetl— i 

In:    Lieonard  rm,  January,  66  CaL  1,  S  (con-      belatf    deelared    wncoMUtwtloiil,    see  aatt 
■trued).  i  4000  and  noto. 


ARTICLE  IV. 

SHERIFF. 


S  4175. 
§  4176. 
§  4177. 
9  4178. 
S  4179. 
S  4180. 
8  4181. 

S  4182. 
8  4183. 
8  4184. 


"Process"  and  "notice'*  defined. 
Duties  of  sheriff. 
Service  and  execution  of  process. 
Return  prima  facie  evidence. 
Penalty- for  non-return  of  process, 
liiabilitj  for  ref ucdng  to  levy  or  selL 
Damages  for  refusing  to  pay  over 

money. 
Liability  for  permitting  an  escape. 
Liability  for  a  rescue. 
No  action  for  escape  or  rescue  after 

return  or  recapture. 


S  4185.    Direction  to  sheriff  must  be  in  mit* 


ing. 
S  4186.    When  office  of  sheriff  deemed  vaesnt 
S4187.    When   sheriff  justified  in  execatiig 

process. 
9  4188.    Officer  to  exhibit  process. 
9  4189.     Sheriff  to  act  as  crier. 
9  4190.    Service  on  sheriff,  how  made. 
S  4191.    Coroner    to    execute    process    when 

sheriff  is  a  ^arty. 
9  4192.    Elisors  to  act  in  cases  designated. 
8  4193.    Other  duties. 

§4175.  ''PROCESS"  AND  ''NOTICE"  DEFINED.  "Process,"  as  nsed 
in  this  article,  includes  all  writs,  warrants,  summons  and  orders  of  coarts  of 
justice  or  judicial  officers.  "Notice*'  includes  all  papers  and  orders  (except 
process)  required  to  be  served  in  any  proceeding  before  any  court,  board  or 
officer,  or  when  required  by  law  to  be  served  independently  of  such  proceeding. 

History:     Enacted  March   12,  1872. 

1.  Applied,  cited,  construed,  referred  to. 

S.  Civil  and  criminal  procedure  referred  to. 

1*     Applied,  ettcdy  eoBstraedf  referred  to* 

etc.,  in:    Bruner  ys.  Superior  Court,  91  CaL 
239.  247,  28  Pac.  Rep.  841  (construed). 


9.  CItII  MBd  crlBiteal  pro««d«r«  arc  Wtk 
referred  to  by  above  section,  which  deftli 
with  duties  of  Bherlir  with  process  and 
notices  and  their  servtcew  and  It  is  impos- 
sible to  imaffine  any  sort  of  order  by 
any  court,  which  has  to  be  executed  by  u 
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officer,  that  Is  not  embraced  in  above  eee-      Superior   Court,    92    CaL    289,   247,   22   Pac. 
tion   and   eectlon  followlnsr  It. — ^Bniner  ▼«.      Rep.    241. 

§  4176.    DXTTIES  OF  SHERIFF.    The  sheriff  must: 

1.  Preserve  the  peace; 

2.  Arrest  and  take  before  the  nearest  magistrate,  for  examination,  all  per- 
sons who  attempt  to  commit  or  who  have  committed  a  public  offense ; 

3.  Prevent  and  suppress  all  affrays,  breaches  of  the  peace,  riots,  and  insur- 
rections which  may  come  to  his  knowledge; 

4.  Attend  all  courts,  except  justices',  probate,  and  police  courts,  at  their 
respective  terms,  held  within  his  county,  and  obey  their  lawful  orders  and 
directions ; 

5.  Command  the  aid  of  as  many  male  inhabitants  of  his  county  as  he  may 
think  necessary  in  the  execution  of  these  duties ; 

6.  Take  charge  of  and  keep  the  county  jail  and  the  prisoners  therein ; 

7.  Indorse  upon  all  process  and  notices  the  year,  month,  day,  hour,  and  min- 
ute of  reception,  and  issue  therefor  to  the  person  delivering  it,  on  payment  of 
fees,  a  certificate  showing  the  names  of  the  parties,  title  of  paper,  and  time 
of  reception ; 

8.  Serve  all  process  and  notices  in  the  manner  prescribed  by  law ; 

9.  Certify  under  his  hand  upon  process  or  notices  the  manner  and  time  of 
service,  or,  if  he  fails  to  make  service,  the  reasons  of  his  failure,  and  return 
the  same  without  delay. 

History:    Enacted  March  12,  1872. 

1.  Applied,  cited    conBtmed,  referred  to.  ▼■.  Otto,  77  Cal.   46,  47,  18   Pac  Rep.   269 

2.  After  expiration  of  term — ^Retaining  at*      (referred  to);    Bruner  vs.   Superior  Court, 

tached  propertj.  92    CaL    189,    247,    88    Pao.    Rep.    841    (con- 

S.  Breaking    into    dwelling-honse    to    serve  etrued);    Hicks  vs.  Folks,  97  Cal.  241,  242. 

civil  process,  wrongful.  88   Pac.    Rep.    8    (construed);    Hlbernla   S. 

4.  Deputy  sheriff  cannot  act  as  deputy  tax-  ft  L.   Soc.   vs.   Clarke,   110   (Tal.   27,   81,   48 

collector.  Pac.  Rep.  426  (construed). 

5.  Deputy^  is  mere  instmment — Sheriff  liable         as  to  abolition  of  old  Bystem  of  eovrt% 

for  his  acts.  see  Const.  1879  art.  XXII  i  8;    HBlflfING'8 

6.  Enumeration   of  duties  —  Does  not  give     GENERAL  LAWS  p.  ovl. 

sheriff  exclusive  right  to  serve  process.         a.  <^   abolitio-   of  terms  of  eomrU  see 

7.  Everything    that    might    be    ordered    by     const' 1879  art  VI  §   6;   HBNNING»8  GBW- 

conrt,  embraced  in  section.  lERAL  LAWS  p.  IzxxiL 

8.  Execution  of  writ — Diligence  required.  *.  *^ *«m^  •_.  ^  ..     ^^ 

9.  Exemplary  damages  not^awardei  against        /f^  lii^T  !!!"«s?^^4?ir^  "'^  "^^ 

sheriff  for  acts  of  deputy.  "^^  role„  see  post  §  4316. 

10.  Iniunction  may  be  served  by  party  o!hcr        ^'  <•  *''*f  •'  coro«er  to  exeeuto  proecM 

than  sheriff.  ^   ^      "  wkeii  slierllf  Is  a  party,  see  post  8  4191  and 

11.  Legal  custodian  of  prisoners  is  sheriff—     *^^  ^^^^ 

Exceptions.  -^   *•   otfcer   dntlco   of  u%etitt^   see   post 

12.  liabiUty  of  sheriff  as  to  breach  of  official     «  *l^»  »"<>  »<>*•• 


duty.  As  to  penalty  for  slierflf  returning  to 

13.  Offices  of  sheriff  and  tax-collector  distinct,  eclve  or  arrest  person  charged  witli  crlm- 

14.  Process  of  attachment  or  execution — ^Bea-  inal  offense,  see  KERR'S  CYC.  PEN.  CODE 

sonable  celerity.  S142. 

15.  Return  indorsed  on  summons,  when  suffi*  As  to  retnm  of  proeeso  or  notice,  see  post 
cient— Example.  H  4177,  4179. 


16.  Sheriff  not  a   judicial  officer — Executive  As  to  servleo  of  summons,  see  KERR'S 

and  ministerial.  OYC.  CODE  CIT.  PROO.  8410  et  seq. 

17.  Sureties  on  sheriff's  bond— liable  only  for  as  to  skerifl  attending  upon  court  and 

one  term.  provtdlni:     for    conrt-rooms,    see     KERR'S 

1.     APPLIED,  CITED,  CONSTRUED,  RBi-  CYC.  CODE  CIV.  PROC.  8144  and  note. 

FBRRED  TO,  etc.,  in:    Cardweller  vs.  Sabl-  As  to  slierlfl  bclns  ex  officio  tax-colloetor, 

Chi,  69  Cal.  490,  498  (applied);    Golden  Gate  see  ante  S§4106.  4106,  4107,  4108  and  notes. 

C  H.  li.  Co.  vs.  Superior  Court,  66  Cal.  187,  As    to    sheriff    holias    peace    ofleor,    see 


190,    8    Pao.    Rep.    628    (construed) ;    People      KERR'S  CYC  PBlf.  CODE  S  817. 
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Am  to  wliat  ^proccas''  and  **notle^  In- 
elude,  see  ante  (4176  and  note. 

Ae  to  wlieii  elUior  ehaU  met  aa  slierlfli  see 

post  fi  4192  and  note. 

9.  AFTEn      BXPIRATIOlf       OF      TE»M 

sheriff  is  not  under  duty  to  turn  over  to 
successor  property  held  under  writ  of  at- 
tachment, for  whenever  property  is  so  held 
by  outg^oingr  sheriff  it  must  be  because  he 
has  executed  writ  so  far  as  making  seizure 
of  property,  and  has  begrun  to  execute  it  by 
keeping:  property  in  his  possession  pursuant 
to  writ;  and  intent  of  act  is  that  officer 
commencing:  to  execute  process  shall  com- 
plete it  notwithstandinfiT  changre  in  incum- 
bency.— Sag:ely  vs.  Livermore,  46  Cal.  618, 
615;  Perrln  vs.  McMann,  97  CaL  62,  68,  64, 
SI  Pac.  Rep.  887. 

DIstlBgmlshedi  Wood  vs.  Lowden,  117  Cal. 
282,  236,  49  Pac.  Rep.  132. 

S.      BRBAKING  INTO  DTrBI.I.IIVO-HOIJSB 

in  order  to  serve  civil  process  is  beyond 
authority  in  sheriff,  and  damag:es  may  be 
recovered  for  trespass  thus  committed  by 
reason  of  such  abuse  of  authority. — Foley 
vs.  Martin,  142  Cal.  266,  260,  100  Am.  St  Rep. 
123,  71  Pac.  Rep.  166,  76  Id.  842. 

4.  DEPUTY  SHERIFF  CANNOT  ACT  AS 
DBPUTY  TAX-COIiLECTORy  thoug:h  Sheriff 
Is  ex  officio  tax-collector. — ^Lathrop  vs.  Brit- 
tain,  30  Cal.  680,  683.  See  People  vs.  Otto, 
77  Cal.  46,  47,  18  Pac.  Rep.  869. 

5.  DEPUTY   IS    A    MERE    INSTRUMENT 

throug:h  which  sheriff  acts,  and  falsely  im- 
prisoning: party  makes  sheriff  liable,  thoug:h 
done  by  deputy. — Hirsch  vs.  Rand,  39  Cal. 
816,  818;  Foley  vs.  Martin,  142  Cal.  266, 
260,  100  Am.  St.  Rep.  123,  71  Pac.  Rep.  166, 
76  Id.  842. 

e.    ENUMERATION  OF  DUTIES  OF  8HEIU 

IFF  does  not  give  nor  impose  upon  him,  ex- 
clusively, duty  of  serving:  process  and  notice. 
It  only  requires  him  to  serve  all  processes 
and  notices  directed  to  him  or  placed  in  his 
hands  for  service  which  law  commands  him 
to  serve  when  addressed  or  handed  to  him. 
— ^Hlbernla  S.  &  L.  Soc.  vs.  Clarke,  110  CaL 
27,  31,  82.  42  Pac.  Rep.  426. 

7.  EVERYTHING  THAT  MIGHT  BE  OR- 
DERED  BY  ANY  COURT,  which  has  to  be 

executed  by  an  officer,  is  embraced  in  above 
section  and  §  4176  preceding:.  Both  civil  and 
criminal  matters  are  referred  to. — Bruner 
vs.  Superior  Court,  92  CaL  239,  247,  28  Pac 
Rep.  841. 

8.  EXECUTION  OF  "WRIT  MUST  BE 
COMPLETED  HVITH  DILIGENCE,  and   it  iS 

duty  of  officer  to  do  so  after  he  has  once 
entered  upon  such  execution. — ^Wheaton  vs. 
Neville,  19  CaL  41,  46. 

0.  EXEMPLARY  DAMAGES  cannot  be 
awarded  ag:ainst  sheriff  where  misconduct 
causing  Injury  was  committed  by  his  dep- 
uty, althoug:h  sheriff  is  liable  for  compensa- 
tory damagres. — ^Nlxon  vs.  Rauer  (Cal.  Sept. 
30,  1901),  66  Pac.  Rep.  221;  Foley  vs.  Martin, 
142  Cal.  256,  261.  100  Am.  St.  Rep.  123,  71 
Pac.  Rep.   165,  76  Id.   842. 

10.  INJUNCTION  MAY  BE  SERVED  BY 
PARTY    OTHER    THAN     SHERIFF.  — Im- 


portant matter  is  that  party  enjoined  shall 
have  notice,  and  statute  beins  silent  as  to 
who  must  make  service.  It  is  sufficient  If 
service  is  made  In  conformity  with  mode 
prescribed  in  reference  to  service  of  sum- 
mons.— Golden  Gate  C  H.  M.  Co.  vs.  Supe- 
rior Court.  66  CaL  87,  190,  8  Pac  Rep.  628. 

11.  LEGAL  AND  PROPER  CUSTODIAN 
OF  PRISONERS  confined 'in  county  Jail  is 
sheriff,  but  board  of  supervisors  may  make 
order  compelling:  them  to  work  on  county 
roads  and,  while  they  are  so  engeLge^  put 
them  under  direction  of  some  responsible 
person  other  than  sheriff. — Hicks  vs.  Folks, 
97  CaL  241,  242,  248,  32  Pac.  Rep.  8. 

19.  LIABILITY  OF  SHERIFF  rests  npoa 
breach  of  official  duty.  He  is  responsible 
to  every  one  who  may  be  injured  by  hit 
failure  to  discharge  any  duty  he  is  bound 
to  perform.  —  Whitney  vs.  Butterfleld,  II 
CaL  336.  888.  78  Am.  Dec  684. 

15.  OFFICES  OF  SHERIFF  ABTD  TAX- 
COLLECTOR  ARE  DISTINCT,  though  law 
provides  that  person  elected  as  sheriff  shall 
be  vested  with  office  of  tax-collector. — ^Peo- 
ple vs.  Edwards,  9  Cal.  286,  292;  People  vi. 
Love,  26  CaL  620,  628;  Lathrop  vs.  Brittain. 
80  CaL   680.   684. 

14.  PROCESS  OF  ATTACHMENT  OR 
EXECUTION  must  be  executed  with  reason- 
able celerity,  but  sheriff  is  not  held  to  duty 
of  starting*,  on  instant  of  receivinir  writ, 
to  execute  it  without  regard  to  anything 
else  than  its  instant  execution.  Reasonablt 
diligence  only  is  required,  and  such  dllN 
gence  depends  upon  particular  facts  in  con- 
nection with  duty. — ^Whitney  vs.  Butterfleld, 
18   CaL   886,  838,   889,   78  Am.   Dea   684. 

16.  RETURN    INDORSED    ON    SUMHOITS 

held  sufficient  when  as  follows:  "I  hereby 
certify  that  I  have  served  the  within  sum- 
mons by  delivering  a  copy  thereof,  together 
with  a  true  copy  of  complaint,  personally, 
at  the  township  and  county  of  Los  Angeles, 
this  26th  day  of  April,  1879.  W.  Bettia, 
constable,  by  J.  H.  Northcraft,  deputy."— 
Card  well  vs.  Sablchl.  69  CaL  490.  492. 

15.  SHERIFF  IS  NOT  A  JUDICIAL  OF- 
FICER) his  duties  are  entirely  executive 
and  ministerial,  in  which  capacity  he  may 
be  said  to  execute  laws  of  state.  Fact  that 
his  election  Is  provided  for  in  article  of 
constitution  which  treats  of  judicial  de- 
partments of  g-overnment  does  not  stamp 
his  character  as  judicial  officer.  —  Merrill 
vs.  Oorham,  6  CaL  41,  43;  People  ex  reL 
Attorney  -  General  vs.  Squires,  14  CaL  12, 
16. 

17.  SURETIES  ON  SHERIFF'S  BO!ID 
FOR  FIRST  TERM  are  not  liable  for  neglect 
of  sheriff  occurring*  during  succeeding  term. 
This  is  true  in  case  where  sheriff  during  sec- 
ond term  allows  injury  to  property  seixed  nn- 
der  writ  of  attachment  duringr  first  term,  for 
reason  that  although  writ  durinir  second 
term  is  still  unexecuted.  County  Government 
Act  8107  provides  that  successor  mast  ex- 
ecute all  process  of  his  predecessor  In  of* 
flee. — ^Wood  vs.  Liowden,  117  CaL  232,  2S4. 
236,  236.  49  Pac.  Rep.  13X. 
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§4177.  8EBVI0E  AND  EXEOUTION  OF  PBOCESS.  When  process  or 
notices  are  returnable  to  another  county,  he  may  inclose  such  process  or  notice 
in  an  envelope,  addressed  to  the  officer  from  whom  the  same  emanated,  and 
deposit  it  in  the  post-office,  prepaying  postage. 

History:    Enacted  March  12,  1872. 

§  4178.    BETUBN  PRIMA  FACIE  EVIDENCE.    The  return  of  the  sheriff, 
?npon  process  or  notices,  is  prima  facie  evidence  of  the  facts  in  such  return 

stated. 

History:     Enacted  March   12,   1872;    amended   March   30,   1874,  Code 
AmdtB.  1873-4,  p.  57. 

1.  Applied,  cited,  constrned,  referred  to. 

2.  Amendment  of  retnrn — Liberality  as  to. 

3.  Collateral  attack  upon  return  not  permit- 

ted. 

4.  Defective  return  does  not  affect  title  to 

real  estate. 

5.  Description  of  person  as  president  of  cor- 

poration— When  not  evidence. 
a.  Error  in  date — Corrected  at  any  time. 

7.  Mandamus  cannot  compel  sheriff  to  con- 

tradict return. 

8.  Question  under  investigation — Betum  not 

always  applicable  to. 

9.  Betum  of  deputy  must  be  in  name  of 

principal. 

10.  Betum  of  subposna — No  proof  of  where- 

abouts of  party  in  different  action. 

11.  Sheriff  concluded  by  his  retum  to  order  of 

sale. 

1.  APPLIBD,  CITED,  CONSTRUBD,  RBS- 
FBRRBD  TO,  etc.,  in:  Coburn  vs.  QoodaU. 
72  Cal.  498,  605,  1  Am.  St.  Rep.  76,  14  Pac 
Rep.  190  (cited);  Hammond  vs.  Starr,  79 
Cal.  556.  559.  21  Pac.  Rep.  971  (olted); 
People  vs.  Lee.  128  CaL  830,  832.  60  Pac. 
Rep.  854  (construed);  National  Bank  of 
T>.  O.  Mills  vs.  Greenlaw.  184  Cal.  673.  676, 
66  Pac.  Rep.  968  (erroneously  referred  to 
as  S4148). 

Aa  to  deflnltloB  off  prima  fade  eTldenee, 
nee  KGRR'S  CYC.  CODK  CIV.  PROC.  (1833 
and   note. 

X.  AMBNDMENT  OF  RETURlf  SO  as  tO 
make  It  conform  to  true  facts  and  correct 
errors  and  mistakes  should  be  allowed  by 
court:  such  amendments  are  even  allowed 
after  grreat  lapse  of  time. — Gavltt  vs.  Doub. 
28  Cal.   78,  81. 

S.  COL.LATBRAL.  ATTACK  VPOBT  THB 
SHBRIFF'S  RBTURIV  will  not  be  permitted 
by  court  even  If  officer  Is  shown  to  have 
been  gniUty  of  fraud  and  collusion. — Egery 
vs.   Buchanan,   5  Cal.   53,  56. 

4.  DEFECTIVB  RBTIJRIV  DOBS  NOT 
AFFECT  TlTIiB  of  purchaser  of  real  prop- 
erty at  execution  sale.  Whether  return  be 
prood  or  bad  Is  matter  of  no  moment  to 
ffurchaE'^r.  for  his  title  does  not  depend  upon 
It  in  any  respect  whatever. — Hunt  vs. 
Trucks,  38  Cal.  372,  382,  383,  99  Am.  Dec. 
404.  See  Hlbberd  vs.  Smith,  67  Cal.  547, 
564,  66  Am.  Rep.  726,  4  Pac.  Rep.  473.  8  Id. 
46. 

5.  DBSCniPTIOlV  OF  PERSON  AS 
PRESIDENT    OF   DEFEBTDANT   CORPORA- 


TION, in  sherifTs  certificate  that  he  had 
made  proper  service.  Is  prima  facie  evi- 
dence for  purpose  of  establlshlngr  fact  of 
service  on  corporation;  but  In  action  where 
issue  Involved  was  whether  corporation  is 
bound  by  some  act  of  such  Individual  as 
its  president,  return  on  summons  would 
not  be  competent  evidence  at  trial  to  estab- 
lish his  official  status. — ^People  vs.  Lee,  128 
Cal.  330,  332.  833,  60  Pac.  Rep.  864. 

«.  ERROR  IN  DATE  MAY  BE  COR- 
RECTED at  any  time. — Rltter  vs.  Scan- 
nell,  11  Cal.  238.  239,  249.  70  Am.  Dee.  776. 

7.  MABTDAMUS  CANNOT  COMPEI^  THE 
SHERIFF  TO  CONTRADICT  HIS  RETURN 
and  correct  same  agralnst  his  will.  After 
it  has  been  placed  on  file  It  can  be  cor- 
rected only  on  his  motion,  and  mandamus 
is  not  proper  to  compel  delivery  of  deed 
containing*  recital  of  what  occurred  at  ex- 
ecution sale  contradictory  to  sheriff's  re- 
turn, which  return  he  not  only  declines  to 
amend  but  insists  is  correct. — Hewell  vs. 
Lane,   53   Cal.   218.   217. 

8.  QUESTION  UNDER  INVESTIGATION 
must  be  of.  character  which  renders  mode 
of  proof  of  facts  stated  in  return  of  sheriff, 
upon  process,  appropriate  by  reference  to 
such  return;  otherwise  such  return  is  not 
prima  facie  evidence  of  fact  stated. — ^People 
vs.  Lee,  128  Cal.  330.  832,  60  Pac.  Rep.  864. 

0.  RETURN  BY  DEPUTY  SHERIFF  on 
process  served  must  be  made  In  name  and 
by  authority  of  sheriff,  and  return  in  name 
of  deputy  sheriff  Is  insufficient  to  prove  ser- 
vice so  as  to  grlve  court  Jurisdiction  to 
enter  Judgment  by  default. — Rowley  vs. 
Howard.   23   Cal.    401,   403. 

10.  RETURN  OF  SUBPOENA  that  wit- 
ness could  not  be  found  In  county  was 
prima  facie  evidence  upon  an  Issue  to  which 
simple  fact  returned  might  be  competent, 
but  question  as  to  ^whether  such  person  was 
in  county  or  not  on  date  named  belngr 
directly  Involved  cannot  be  proven  by 
sheriff's  return. — ^People  vs.  Lee.  128  Cal. 
330,    332.   333,   60  Pac.   Rep.    864. 

11.  SHERIFF  IS  CONCLUDED  BY  RE- 
TURN to  order  of  sale,  and  where  such 
return  shows  that  he  received  at  mortgragre 
sale  specified  sum,  he  cannot  make  any 
defense  inconsistent  with  his  return  but 
is  bound  thereby  when  it  is  set  up  by  any 
party  claiming:  somethlngr  under  it. — Harvey 
vs.  Foster,  64  CaL  296,  298,  80  Pac  Rep. 
849. 
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§  4179.  PENALTY  FOR  NON-BETHBN  OF  PROCESS.  If  the  sheriff  does 
not  return  a  notice  or  process  in  his  possession  with  the  necessary  indorse- 
ment thereon  without  delay,  he  is  liable  to  the  party  aggrieved  for  the  sum  of 
two  hundred  dollars  and  for  all  damages  sustained  by  him. 


History:     Enacted 

1.  Applied,  eitedy  eonstrned,  referred  to. 

2.  County  Goyemment  Act  supereedes  above 

section. 

3.  Sureties  on  bond — Not  liable  for  penalty, 

only  damages. 

1.  APPLIBD,  CTTBD,  CONSTRUBD,  RB- 
FiaiRBD  TO,  etc.,  in:  Olascock  vs.  Ash- 
man, 62  Cal.  498,  4»5  (construed);  Boyd  vsw 
Desmond,  79  CaL  260,  266,  21  Pao.  Rep.  766 
(construed);  Alexander  vs.  Wilson,  144  CaL 
6.  8,  77  Pac.  Rep.   708   (construed). 

As  to  elvU  penalty  for  mlseoadvct  In 
oflico  attaching  to  oflelal  bond,  see  ante 
f  4117. 

Am  to  daauisca  for  refasliiK  to  pay  orov 
moneyy  see  post  §  4181  and  note. 

As  to  UabUlty  for  refiialiiv  to  levy  or 
•elly  see  post  S  4180  and  note. 


\ 


Mareh  12,   1872. 

9.     COUNTT  GOTKRHKBlfT   ACT   (Stats. 
1897  p.  480)  fifi  92,  98,  100,  supersedes  above 
section  tofirether  with  Sfi4180  and  4187  tbisi 
code,    and    such    sections    are    not    now   iai 
force.     Sections  of  County  Government  Act,j 
however,  are  in  substance  the  same. — ^Alex- 
ander   vs..  Wilson,    144    CaL    B,    S,    77    Pac: 
Rep.   706. 

S.  SURBTIBIS  Olf  BOND  OV  SHERIFP 
ARB  NOT  liable:  FOR  TW^O-BtlTNDRED- 
DOIjIjAR  PEINAIjTT  imposed  on  sheriff  for »' 
nefflect  in  levying:  on  property,  and  any- 
thing: more  or  other  than  actual  damages 
sustained  cannot  be  considered  as  assumed 
by  sureties  by  their  contract  as  fixed  by 
language  of  official  bond  of  sheriff. — Glas- 
cock vs.  Ashman,  62  CSaL  498,  495;  Boyd  va 
Desmond,  79  CaL  250.  258,  21  Pac  Rep. 
756. 


§  4180.  LIABILITY  FOB  BEFUSINa  TO  LEVT  OB  SELL.  If  the  sheriff 
to  whom  a  writ  of  execution  is  delivered  neglects  or  refuses,  after  being 
required  by  the  creditor  or  his  attorney,  to  levy  upon  or  sell  any  property  of 
the  party,  charged  in  the  writ  which  is  liable  to  be  levied  upon  and  sold,  he 
is  liable  to  the  creditor  for  the  value  of  such  property. 

History:     Enacted  March  12,  1872. 


1,  Applied,  cited,  construed,  referred  to. 

2.  Bankruptcy  of  defendant — Excuse  for  not 

levying  execution. 
8.  County  Government  Act — Supersedes  above 

section. 
4.  Ex  parte  order  of  court — ^When  proper  to 

make  sheriff  proceed. 

1.  APPIillSD,  CITBD,  CONSTRUTSD,  RES- 
FERRBD  TO,  etc.,  in:  Glascock  vs.  Ash- 
man, 62  Cal.  493,  496  (construed);  Alex- 
ander vs.  Wilson,  144  Cal.  6,  8,  77  Pao.  Rep. 
706  (construed). 

As  to  civil  penaltr  for  misconduct  la 
ofllce  attachlni:  to  olllclal  bond*  see  ante 
S  4117.  • 

As  to  damases  for  refaslair  to  pay  over 
moBey,  see  post  9  4181  and  note. 

As  to  Indemnity  bond,  whicb  sberlfl  may 
rcqnlre,  on  property  claimed  by  third  per- 
son, see  KKRR'S  CYC.  CODES  CIV.  PROC. 
§  689. 

As  to  liability  of  officer  for  sale  vHthoat 
notice,  see  KERR'S  CYC.  CODES  CIV.  PROC. 
§  693  and  note. 

As  to  penalty  f«»r  delaying  return  of 
process,  see  ante  8  4179  and  note. 


As  to  wben  sberlff  Is  InstUled  ta  exccvt- 
tnff  process,  see  post  S  4187  and  note. 

9.     BANKRUPTCY        OF        DEBPENDAirr, 

Whose  property  has  been  attached,  and 
against  whom  Judgement  has  been  recovered 
and  execution  Issued,  vacates  such  attaeb* 
ment  or  judsrment  within  four  months  asd 
Is  full  justification  for  sheriff  to  refuse  to 
sell  such  property  under  such  execution.— 
Alexander  vs.  Wilson,  144  CaL  6,  9,  10,  7T 
Pac.    Rep.    706. 

8.  COUNTY  60V1BRNMRNT  ACT  (Stats. 
1897  p.  480)  §9  92,  9S.  100,  supersedes  above 
section,  together  with  §9  4179  and  4187  this 
code,  and  such  sections  are  not  now  la 
force.  Section  and  County  Government  Act, 
however,  are  in  substance  the  same. — ^Alex- 
ander vs.  Wilson,  144  Cal.  6.  8,  77  Pac.  Rep. 
706. 

4.  ESX  PARTES  ORDBSi  BT  COURT  RB- 
QUIRING  SHSRIFF  TO  PROCEED  with 
sale  on  foreclosure  of  mortsa^e  Is  proper 
where  undertaklngr  on  appeal  is  insufficient 
to  stay  proceedings. — ^La  Socle te  PYancaise 
D'Eparpnes  vs.  McHenry,  49   CaL   S51«  S51 


§  4181.    DAMAGES  FOR  REFUSmG  TO  PAY  OVEB  MONEY.     If  be 

neglects  or  refuses  to  pay  over  on  demand,  to  the  person  entitled  thereto,  any 
money  which  may  come  into  his  hands  by  virtue  of  his  oflSce  (after  dednetioct 
his  legal  fees),  the  amount  thereof,  with  twenty-five  per  cent  damages  and 
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interest  at  the  rate  of  ten  per  cent  per  month  from  the  time  of  demand,  may  be 
recovered  by  such  person. 

History:    Enacted  Mardh  12,  1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Demand  for  amount  greater  than  duo— In- 

sufficient. 

3.  Fees  allowed  by  law — ^Wlftn  court  must 

make  order. 

1.  APPLIBD,  CTTBDy  CONSTRUBD,  RB- 
imaUiBD  TO,  etc.,  in:  Shumway  vs.  Leakey, 
73  Cal.  260,  261,  14  Pac  Rep.  841  (con- 
strued); Oreehn  ts.  Shumway,  78  Cal.  268, 
264,  14  Pac.  Rep.  868   (construed). 

As  to  ciTil  penalty  for  mlacoadvet  la 
••fliee  attaeblBK  to  ofldal  boady  see  ante 
f  4117. 

Aa  to  liability  for  refaalas  to  lery  or 
^11,  see  ante  §  4180  and  note. 

Aa   to  olBee  of  sliertll  bceoatlair  Taeaaty 


where  lie  la  eonualtted  for  alxty  days  for 
aot  paylBiT  over  money,  see  post  94186  and 
note. 

Aa  to  penalty  for  delaylmr  retvm  of 
proeeasf  see  ante  §  4179  and  note. 

9.  DBMAND  FOR  AMOUNT  GRKATBR 
THAN  SUM  DVB  is  not  sufficient,  and  26 
per  cent  penalty,  and  interest,  will  not  be 
Imposed  where  party  has  been  so  Inexact 
in  his  proceeding:. — Shumway  vs.  Leakey, 
78  Cal.  260.  262,  14  Pac.  Rep.  841. 

S.  FBBS  ALLOTITBD  BT  LA^IT  TO 
SHBRIFF  in  Such  sum  as  court  shall  order, 
rule  is  that  unless  court  makes  order, 
sheriff  has  no  rierht  to  fees. — Shumway  vs. 
Leakey,  78  CaL   260,  262,  14  Pac.  Rep.  841. 


§4182.  LIABILITY  FOB  PEBHITTINa  AN  ESCAPE.  A  sheriff  who 
suffers  the  escape  of  a  person  arrested  in  a  civil  action,  without  the  consent  or 
connivance  of  the  party  in  whose  behalf  the  arrest  or  imprisonment  is  made, 
is  liable  as  follows : 

1.  When  the  arrest  is  upon  an  order  to  hold  to  bail  or  upon  a  surrender  in 
exoneration  of  bail  before  judgment,  he  is  liable  to  the  plaintiff  as  bail ; 

2.  When  the  arrest  is  on  an  execution  or  commitment  to  enforce  the  payment 
of  money,  he  is  liable  for  the  amount  expressed  in  the  execution  or  commit- 
ment; 

3.  When  the  arrest  is  on  an  execution  or  commitment  other  than  to  enforce 
the  payment  of  money,  he  is  liable  for  the  actual  damages  sustained; 

4.  Upon  being  sued  for  damages  for  an  escape  or  rescue  he  may  introduce 
evidence  in  mitigation  and  exculpation. 

History:    Enacted  March  12,  1872. 


Aa  to  arrest  of  witness  and  detention  of 
witness,  see  KBRR'9  CYC.  CODB 
CIV.  PROC.  S9  2068,  2069  and  notes. 

Aa  to  escapes  and  aiding  therela,  see 
KRRR'S    CYC.    PBBT.    CODB    S9 106-111    and 

notes. 

As  to  persons  arrested  In  civil  action  In 
Jnatlce's  conrt,  see  KBRR'9  CYC.  CODB 
CrV.  PROC.  89  861,   865   and   notes. 


As  to  skeirlir  belnv  liable  for  ball.  In  ease 
of  reseoey  see  KBRR'S  CYC.  CODB  CTV. 
PROC.   f  501   and  note. 

As  to  sheriff  detalnlnir  person  conunltted 
for  contempt,  see  KBRR'S  CYC.  CODB  CIV. 
PROa   81214. 

As  to  when  sheriff  Is  liable  for  ball,  see 
KBRR'S  CYC.  COD^  CIV.  PROC.  {501  and 
note. 


§  4183.  LIABILITY  FOB  A  EESCUE.  He  is  liable  for  a  rescue  of  a  per- 
son arrested  in  a  civil  action,  equally  as  for  an  escape. 

History:    Enacted  March   12,   1872. 

§  4184.  NO  ACTION  FOR  ESCAPE  OB  BESCUE  AFTEB  BETUBN  OB 
BECAPTUBE.  An  action  cannot  be  maintained  against  the  sheriff  for  a 
rescue,  or  for  an  escape  of  a  person  arrested  upon  an  execution  or  commit- 
ment, if,  after  his  rescue  or  escape  and  before  the  commencement  of  the  action, 
the  prisoner  returns  to  the  jail,  or  is  retaken  by  the  sheriff. 

History:    Enacted  March  12,  1872. 

§  4185.  DIBECTION  TO  SHEBIFF  MUST  BE  IN  WBTTINa.  No  direc- 
tion or  authority  by  a  party  or  his  attorney  to  a  sheriff,  in  respect  to  the  exe- 
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cution  of  process  or  return  thereof,  or  to  any  act  or  omission  relating  thereto, 
is  available  to  discharge  or  excuse  the  sheriff  from  a  liability  for  neglect  or 
misconduct,  unless  it  is  contained  in  a  writing,  signed  by  the  attorney  of  the 
party,  or  by  the  party  if  he  has  no  attorney. 

History:    Enacted  March  12,  1872. 

1.  Instmctions  by  attorney   to   sheriff — ^Not 

public  record. 

2.  Order  of  court  as  to  attorney's  instmctiona 

to  sheriff — Inyalid. 


1.  InatnictloBS  1>7  attorney  of  execvtfon 
oredltor  to  aherlfl  regrardins:  enforcement  of 
execution  are  In  nature  of  private  directions 
from  principal  to  agent  and  not  Included  in 
public  records  and  other  matters  in  office 
of  sheriff  which  are  required  to  be  open  to 


Inspection  of  Any  citlsen. — ^Whelan  vs.  Su- 
perior Court,  114  Cal.  548,  649,  46  Pac  Rep. 
468. 

.  9.     Order  of  svverlor  eo«rt  direetteff  aherUr 

to  grant  execution  debtor  an  inspection  of 
instructions  given  him  by  attorney  for 
execution  creditor  is  not  within  its  Juris- 
diction and  will  be  annulled  upon  certiorari. 
— Whelan  vs.  Superior  Court.  114  CaL  648» 
649,  46  Pac.  Rep.  468. 


§  4186.  WHEN  OFFIOZ  OF  SHERIFF  DEEMED  VACANT.  When  the 
sheriff  is  committed  tinder  an  execution  or  commitment  for  not  paying  over 
money  received  by  him  by  virtue  of  his  office,  and  remains  committed  for  sixty 
days,  his  office  is  vacant. 

History:    Enacted  March  12,  1872. 

1.  Applied,  cited,  construed,  referred  .to. 

2.  Dereliction  in  official  duty  may  work  for- 

feiture of  office. 

3.  Vacancy  in  law  provided  for  by  legislature. 

4.  Vacancy  mentioned  in  section — Other  va- 


cancies. 

1.  APPLIED,  CITED,  COIfSTRlTKD,  RB- 
FERRED  TO,  etc..  In:  People  ex  rel.  Sweet 
vs.  Ward.  107  Cal.  286,  289,  241.  40  Pao. 
Rep.  638  (applied);  Morton  vs.  Broderick, 
118  Cal.  474,  488,  60  Pac.  Rep.  644  (applied). 

Am  to  appointee  to  vacaney  lioldlnv  only 
for  balance  of  nnezplred  teraiy  see  ante 
§  1003a  and  note. 

As  to  fllllnir  vacanclea  !■  covnty  ofleca^ 
see  ante  1 4116  and  note. 

As  to  power  of  sovcmor  to  appoint  to 
vacnneles,  see  ante  I  999  and  note. 

Am  to  what  eonstltvtca  a  vactiney,  see 
ante  9  996  and  note. 

9,     DERELICTION    Hf    OFFICIAL    DUTY 


MAY    WORK    FOflFEmjRB    OF    OFFICE* 

yet  that  act  need  not  necessarily  be  crim- 
inal. It  may  be  made  a  crime  punishable 
under  criminal  proceedings;  but  equally  It 
may  be  made  dereliction  working  forfeiture 
under  civil  process. — ^Morton  va.  Broderlok, 
118  Cal.  474,  488.   50  Pac.  Rep.   644. 

S.  TACANCT  IN  LA^IT  MAT  BE  PRO- 
TIDED  FOR  BT  LEGISLATURE—- Death  of 

Incumbent  creates  vacancy  in  fact,  without 
any  expression  from  legislature.  Declar- 
InfiT  office  of  sheriff  to  be  vacant  when  he 
becomes  committed  for  sixty  days  for  not 
payinfiT  over  money  received  by  him.  mar 
be  described  as  vacancy  In  la^v. — People  ex 
rel.  Sweet  vs.  Ward,  107  Cal.  286,  239,  49 
Pac.  Rep.   688. 

4.  TACABTCT  MENTIOBnCD  Hf  ABOTB 
SECTIOBT  Is  one  not  mentioned  in  |  996  this 
code,  which  enumerates  causes  of  vacancy. 
— People  ex  rel.  Sweet  vs.  Ward.  107  CtL 
286,  241,  40  Pac.  Rep.  688. 


§  4187.    WHEN  SHERIFF  JUSTIFIED  IN  EXECUTINa  PB00ES8.    A 

sheriflp,  or  other  ministerial  officer,  is  justified  in  the  execution  of  and  must 
execute  all  process  and  orders  regular  on  their  face  and  issued  by  competent 
authority,  whatever  may  be  the  defect  in  the  proceedings  upon  which  they 
were  issued. 

History:     Enacted  March  12,  1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  AiBdavit  of  attachment  and  writ  justify 

levy. 

3.  Attaching  property  in  defendant's  posses- 

sion— When  justifiable. 

4.  Same — When  writ  alone  justifies  attach- 

ment. 

5.  Claim    and    delivery  —  Besponsibility    of 

sheriflP. 

6.  County  Government  Act — Supersedes  above 

section. 


7.  Defendant  giving  security — ^No  duty  t» 

levy. 

8.  Levy  under  void  judp^ent — ^liability. 

9.  Order  for  arrest  in  civil  ease— When  pro- 

tects ofiicer. 

10.  Selling  property  exempt  from  executioa^ 

Liability. 

11.  Taking  property  under  execution — ^Whes 

tortious. 

12.  Writ  issued  by  proper  officer — ^When  justi- 

fied in  executing. 


«rH.  n,  di.  nif  «rt.  iv.] 


BXHIBITHVG    PROClDSfl — CORONBB. 


(1128)        8S  4188-4181 


1.  APPLIED,  CITBDy  CONSTRUBDt  RB- 
VERRBD  TOy  etc.,  In:  Dusy  vs.  Helm,  69 
Cal.  188,  191  (applied);  Brichman  vs.  Ross, 
«7  Cal.  601,  604,  8  Pac.  Rep.  816  (referred 
to);  LaufiThlln  vs.  Thompson,  76  Cal.  287, 
290,  18  Pac.  Rep.  830  (construed);  Ayres  vs. 
Burr.  132  Cal.  126,  129,  64  Pac.  Rep.  120 
(referred  to);  Alexander  vs.^  Wilson,  144 
CaL  5,  8,  77  Pac.  Rep.  706  (construed). 

a.  APFIDATIT  OF  ATTACHMENT  AND 
"WRIT  issued  on  it  make  out  prima  facie 
case  of  Justification  of  seizure  of  property 
by  sheriff  notwithstandingr  affidavit  was 
originally  insufllclent  and  was  jimended 
subsequent  to  seizure. — ^Brichman  vs.  Ross, 
47   Cal.   601,   604,   8   Pac.   Rep.   816. 

8.  ATTACHING  PROPBRTT  IN  DB- 
B*BNDANT>S  POSSESSION  as  defendant's 
property,  under  writ  of  attachment.  Is  jus- 
tifiable on  part  of  sheriff  by  reason  of  sucfh 
w^rit. — Babe  vs.  Coyne,  63   Cal.   261,   262. 

4.  Attaduneat  of  property  in  possession 
of  defendant  to  action,  writ  of  attachment 
alone,  if  issued  by  competent  authority  on 
Its  face,  protects  sheriff  or  constable  In 
attaching  such  property.  —  Laugrhlin  vs. 
Thompson,  76  (Tal.  287,  290,  IST  Pac.  Rep. 
330. 

6.  CLAIM  AND  DELIVERT,  in  case  of, 
affidavit,  order  indorsed  thereon,  and  ui^der- 
takinfiT  all  go  into  hands  of  officer  and 
constitute  the  process.     He  must  determine 

'  'Whether  they  are  regrular  and  sufficient. 
Mere  direction  to  sheriff  by  plaintiff,  in 
action    for    claim    and    delivery,    to    take 

'  property  from  defendant  confers  no  color 
of  authority  upon  officer. — ^Laushlln  vs. 
Thompson,  76  Cal.  287,  29 0»  18  Pac.  Rep. 
880. 

e.  COUNTT  60VERNMBNT  A<7r  (StatS. 
1897  p.  480)  fil  92,  93,  100,  supersedes  above 
section,  together  with  19  4179  and  4180  this 


code,  and  such  sections  are  not  now  In 
force.  Section  and  County  Government  Act, 
however,  are  in  substance  the  same.— yAlex- 
ander  vs.  Wilson,  144  CaL  6,  8,  77  Pac.  Rep. 
706. 

7.  DBFBlfDANT  GIVING  SECURITY 
FOR  PAYMEIfT  OF  JUDGMENT  relieves 
sheriff  from  duty  of  levylner  writ  of  attach- 
ment in  action. — ^Ayres  vs.  Burr,  132  Cal. 
126,  129,  180,   64  Pac.   Rep.   120. 

-8.     UDVT   UNDER  VOID    JUDGBIENT    of 

execution  makes  sheriff  and  sureties  on  his 
bond  liable  for  damages.  —  Van  Pelt  vs. 
LitUer,   14   Cal.   194.   200. 

ft.  ORDBI^  FOR  ARREST  IN  CIVIL 
CASE»  regrular  on  its  face,  and  issued  by 
competent  authority,  protects  officer  in  ex- 
ecutinflT  it. — Dusy  vs.  Helm,  69  Cal.  188,  191. 

10.  SELLING  PROPERTY  EXEMPT 
FROM  EXECUTION  makes  sheriff  liable  to 
owner  for  value  of  property. — Spencer  vs. 
Lonff,  89  Cal.   700.   702. 

11.  TAKING  PROPERTY  UNDER  EXE- 
CUTION which  ^oes  not  belong:  to  defend- 
ant, althousrh  in  possession  of  defendant, 
is  a  tortious  taking  which  makes  sheriff 
liable  therefor. — ^Wellman  vs.  •  Ensrlish,  38 
Cal.  683,  684^  See  Boulware  vs.  Craddock, 
80   Cal.   190.    191. 

12.  WRIT  ISSUED  BY  PROPER  OFFI- 
CER, in  due  form,  in  case  where  he  has 
Jurisdiction  and  authority  over  subject- 
matter  of  writ,  and  there  being  nothing  on 
face  of  writ  showingr  it  to  be  illegal,  officer 
to  whom  it  is  directed,  and  whose  duty  it 
is  to  execute  it,  may  do  so  and  Justify  his 
acts  thereunder  by  producing  writ, 
although  for  some  ca'use,  not  apparent  on 
face  of  writ,  whol^  proceeding  Is  irregular 
and  void. — Brichman  vs.  Ross,  67  Cal.  601, 
604,  8  Pa^.  Rep.  816.  See  Norcross  vs. 
Nunan,  61  Cal.   640.  643. 


§  4188.  OFFICER  TO  EXHIBIT  PROCESS.  The  officer  executing  process 
must  then,  and  at  all  thnes  subsequent,  so  long  as  he  retains  it,  upon  request 
show  the  same,  with  all  papers  attached,  to  any  person  interested  therein. 

History:     Enacted  March  12,  1872. 

§  4189.  SHERIFF  TO  ACT  AS  CRIER.  The  sheriff  in  attendance  upon 
court  must  act  as  the  crier  thereof,  call  the  parties  and  witnesses  and  all  other 
persons  bound  to  appear  at  the  court,  and  make  proclamation  of  the  opening 
and  adjournment  of  the  court,  and  of  any  other  matter  under  its  direction. 

History:    Enacted  March  12,  1872. 

§  4190.  SERVICE  ON  SHERIFF,  HOW  MADE.  Service  of  a  paper,  other 
than  process,  upon  the  sheriff  may  be  made  by  delivering  it  to  him  or  to  one  of 
his  deputies,  or  to  a  person  in  charge  of  the  office  during  office  hours,  or  if  no 
such  person  is  there,  by  leaving  it  in  a  conspicuous  place  in  the  office. 

History:     Enacted  March  12,  1872. 

§4191.  CORONER  TO  EXECTTTE  PROCESS  WHEN  SHERIFF  IS  A 
PARTY.    When  the  sheriff  is  a  party  to  an  action  or  proceeding,  the  process 


fi  4199     (iiao) 


ELISORS    TO    ACT    kS    CASES    DESIGNATED. 


CPt.fr 


and  orders  therein,  which  it  would  otherwise  be  the  duty  of  the  sheriff  to 
execute,  must  be  executed  by  the  coroner  of  the  county. 

History:    Enacted  March  12,  1872. 

1.  Applied,  cited,  construed,  referred  to. 
2, 3.  Irregularly     appointing     coroner  —  Not 
proper  objection. 
4.  "Proceeding" — ^Applies  to  civil  and  crim- 
inal causes. 


1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  People  vs.  Welch* 
49  Cal,  174,  177  (applied);  Bruner  vs.  Su- 
perior Court,  92  Cal.  239,  247,  28  Pac  Rep. 
341  (construed);  Burns  vs.  Superior  Court, 
140  Cal.  1.  6,  78  Pac.  Rep.  697  (applied). 

A«  to  proper  objections  to  $ury  ■vm- 
moned  by  frron^  oSleer,  see  post  S  4192  an., 
note  par.   6. 

A«  to  Mberlir  ■ummonlBK  Jvrom,  see 
KERR'S  CYC.  CODE  CIV.  PROC.  f  225. 

9.  IRREGULARLY  APPOINTING  COR- 
ONER TO  SERVE  VENIRE  does   not  ffive 


defendant  rigrht  to  object  to  panel  that 
Jurymen  were  summoned  by  one  whom 
court  had  not  recogrnized  as  its  officer.  Ob- 
jection to  venire  is  in  legral  effect  challenge 
to  panel  and  statute  erives  but  one  ^ound 
for  such  challenere  (when  Jurors  are  not 
drawn)  which  is  that  particular  officer 
who  summoned  Jury  was  biased. — ^People  t& 
Welch*   49  Cal.   174.   177. 

S.  Compares  People  va.  Fellows,  122  CmL 
288,  286,  287,  288,  54  Pac  Rep.  830. 

4.  <<PROCBEDING»  APPLIES  BOTH  TO 
CIVIL  AND  CRIMINAL  CAUSES,  as  used 
herein,  and  Includes  all  steps  taken  and  all 
thinffs  done  wherein  Judicial  procedure  is 
Instituted  or  Judicial  action  invoked.— 
Bruner  vs.  Superior  Court,  92  CaL  239,  24S 
28   Paa  Rep.   841. 


§4192,  ELIBOBS  TO  ACT  IN  OASES  DESIGNATED.  Process  and  orders 
in  an  action  or  proceeding  may  be  executed  by  a  person  residing  in  the  comity, 
designated  by  the  court,  or  the  judge  thereof,  and  denominated  an  elisor,  in 
the  following  cases : 

1.  When  the  sheriff  and  coroner  are  both  parties; 

2.  When  either  of  these  officers  is  a  party  and  the  process  is  against  the 
other;  and, 

3.  When  either  of  these  officers  is  a  party  and  there  is  a  vacancy  in  the  office 
of  the  other;  or  when  it  appears  by  affidavit  to  the  satisfaction  of  the  court  in 
which  the  proceeding  is  pending,  or  the  judge  thereof,  that  both  of  these  officen 
are  disqualified,  or  by  reason  of  any  bias,  prejudice,  or  other  cause  would  not 
act  promptly  or  impartially. 

When  process  is  delivered  to  an  elisor,  he  must  execute  and  return  it  in  the 
same  manner  as  the  sheriff  is  required  to  execute  similar  process. 

History:  Enacted  March  12,  1872,  founded  upon  S 1  Act  April  29,  1857, 
State.  1857,  p.  323;  amended  April  3,  1880,  Code  Amdts.  1880  (Pol.  pt.), 
p.  24;  April  27,  1880,  Code  Amdts.  1880  (Pol.  pt),  p.  101;  act  held  uncon- 
atitutional,  eee  history,  (4000  ante. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Appointment  of  elisor — ^When  invalid. 

3.  Challenge  to  panel  formed  by  elisor — ^When 

proper. 

4.  Elisors — Defined. 
6.  Order    of   court   appointing   elisor — When 

reviewable  on  appeal. 

1.  APPIilED,  CITED,  COlfSTRtJGD,  RSS' 
FERRED  TO,  etc..  In:  People  vs.  Welch.  49 
Cal.  174,  177  (applied);  Leonard  va.  Janu- 
ary, 66  Cal.  1,  3  (construed);  People  vs. 
Otto,  77  Cal.  45.  47,  18  Pac.  Rep.  869  (re- 
ferred to  with  other  sections);  Bruner  vs. 
Superior  Court,  92  Cal.  239,  247,  257.  28 
Pac.  Rep.  341  (construed);  McDermott  vs. 
Barton,  106  Cal.  194,  198.  89  Pac.  Rep.  538 
(applied);  People  vs.  Fellows.  122  Cal.  233, 
236,   237,  64  Pac.   Rep.   830    (construed). 

Aa  to  act  of  18S0,  amendlni:  above  aectton, 
belBff  declared  vncoBstltutlanal,  see  ante 
§  4000   and   note. 


A«      to     eompeiiaatloB      of 
KBRR'S    era    CODE    CIV.    PROC   9  228. 

9.  APPOnfTMEBTT  OF  BIjISOR  BT 
COITRT    TO     IMPAlfEL    GRABTO    JVRT    In 

case  where  sheriff  has  not  been  first  cbAl- 
lengred  for  Incompetency,  Is  invalid  for 
reason  that  no  case  exists  where  elisor  can 
be  so  appointed. — Bruner  vs.  Superior  Coart. 
92  Cal.  239,  247,  261,  28  Paa  Rep.  341. 

8.  CHAL.LE1V6E  TO  PA3fEIj  FORMED 
BY  ELISOR^  where  It  does  not  appear  th&t 
an  elisor  was  biased  or  prejudiced,  and 
as  that  is  only  ground  of  challengre  to  panel, 
such  challenge  will  not  be  considered  on 
appeal. — People  vs.  Fellows,  122  Cal.  23^. 
236.   64    Pac   Rep.    880. 

4.  ELISORS  ARE  PERSONS  APPOnfTED 
BY  COURT  to  return  jury  when  sheriff  and 
coroner  have  been  challenered  as  inccm- 
petent.  He  Is  essentially  one  who  is  sub- 
stituted    for     some     disquallfled    officer.'— 


Tit.  II»  eh.  UI»  art.  T.l  OTHKR    DVTU&S    OF    SHBRIFF.  <1U1)     H  4196-4104 

Bruner  vs.  Superior  Court,  92  C&l.  289,  246,  disqualified,  if  objection  and  exception  are 

28    Pac.   Rep.   841.  made    to    such    order    by    defendant,    such 

S.     ORDEIR     OF     COURT     APPOINTING  order  may  be  reviewed  on  appeal  and  ap- 

BI^ISOR  after  sheriff  had  been  challengred  pointment    will    be    declared    erroneous. — 

for     bias    and    challengre    allowed,    but    no  People   vs.   Fellows,   122   CaL   288,   286,   237, 

sho-wingr   made   that   coroner   was   likewise  ***»  ^^  P*c.  Rep.   ISO. 

§  4198.    OTHER  DITTIES.    The  sheriflf  must  perform  such  other  duties  as 
are  required  of  him  by  law. 

'  History:    Enacted  March  12,  1872. 

1.  Applied,  cited,  construed,  referred  to.  As  to  duty  toywmr€m  wrecks  and  wrecked 

2.  Duties — Both  civil  and  criminal  procedure,      property,  see  ante  SI  2403-2418  and  notes. 

1.     APPLIBD,  CITED,  COBTSTRUESD,  RB-  ^'  ^®  execotloa  of  prisoners,  see  KKRR'S 

F-ERRBD  TO,   etc.,   in:   People   vs.   Otto.   77  <^C-  ^^^^  CODE  J1217. 

Cal.    45,  47,  18  Pac.  Rep.  869   (referred  to);  As   to   svardliii:   Jail,   see   KERR'S    CYC 

Braner  vs.  Superior  Court,  92  Cal.  229,  247,  PEN.  CODE  §  1610w 

28    Pac.   Rep.   841    (referred   to   with   other  As  to  not  pmetliiiiiK  law,  see  ante  S  4121. 

sections).  As    to    reeelTlni:    prlooBers,    see    KERR'S 

Am   to    aetias   aa   taz-eolleetor,   see   ante  CITO.  PEN.  CODE  981611-1612. 


19  4106,    4106   and   notes. 


As  to   reeelvias   prlaoaers   eommltted   by 


As    to    atteadlav    meetlass    of    board    of  fjiilted    States    eovrts,    see    KERR'S     CYC. 

•nperrlaors,  see  ante  5  4047.  PBjn.  CODE  91601. 

As  to  belsv  asswerablo  tor  safe-keeplniT  *.    *^    «-.«.-...««-.    •  ,■ ^  m^ 

•f     ITnlted    State,    prlso-ers,    see    KERR'S  ^^'    IL^J^TTA    '"*^**"    *~»    »■"*• 

CYC    PEN.    CODE    91602.  **'/'                  !      ' 

A.  to  betas  ex  oflelo  anetloAoor,  see  ante  _  .f*^  **  resldta*  at  eoiiaty  seat,  see  ante 

9  3291.  ■  *^^'- 

As  to  eoUeettas  lloeasea,  see  ante  9  8887.  -^  *•  serving  aotleo  ot  eoatest  of  eleetloa. 


As  to  conftSMBdtaK  aid  from  male  tahab-  *®^  ^^^^  <  2*^^* 

Itants  of  eooaty  whea  neeessary,  see  ante  As  to   serrlai:  process   for   eovrt-martlal 

I  4176.  or  coart  of  taqvlry,  see  ante  9  2084. 

As  to  dellverlav  papers  serred  ta  Jadlctal  As  to  supervisors  fvniiahtaff  sheriff  and 

proceedtaKs  to  prisoners  in  his  evstody,  see  deputy     with     saitable     badpre,     see     Stats. 

KERR'S  CYC.  PElf.  CODE  91609.  1875-6  p.  803;  HEBTNIlfO'S  GENERAL  ULWS 

As  to  dellverini:  prisoners  to  state  prison,  p.    1244. 

see  KERR'S  CYC.  PElf.  CODE  9  1260.  As  to  taktas  possession  of  floating  tam- 

As    to    duties   of   sheriff    in    general,    see  ber  and  disposing  of  same,  see  ante  92891. 
County    Oovemment    Act    99  88-106;     HEN- 


IflNG'S    GENERAL  LAWS   pp.    216,    218. 
As    to    duty    of    snnunoninff    Jurors,    see 


9.     DUTIES    AS    TO    BOTH    CIVIL    AND 
CRIMINAL    PROCEDURE    are    imposed    In 

rn™"^^  ^^^"  "'^-  ™^^- " "^' "'  ;2%^a\^T2"4r2r;rc. V"^'^''"  ''"''• 

ARTICLE  V. 

COUNTY    CLERK. 
S  4204.    Ihities  of  county  clerk.  S  4205.    Other  duties  [and  records]. 

§  4204.    DUTIES  OF  OQUNTT  CLEKE.    The  county  clerk  must : 

1.  Take  charge  of  and  safely  keep,  or  dispose  of  according  to  law,  all  books, 
papers,  and  records  which  may  be  filed  or  deposited  in  his  office. 

2.  Act  as  clerk  of  the  board  of  supervisors,  and  as  clerk  of  the  district, 
county,  and  probate  courts,  and  attend  each  term  thereof,  and  upon  the  judges 
at  chambers  when  required. 

3.  Issue  all  process  and  notices  required  to  be  issued ;  enter  all  orders,  judg- 
ments, and  decrees  proper  to  be  entered ;  keep  in  each  court  a  docket,  in  which 
must  be  entered  the  title  of  each  cause,  with  the  date  of  its  commencement,  a 
memorandum  of  every  subsequent  proceeding  therein,  with  the  date  thereof^ 
and  a  list  of  all  the  fees  charged. 

4.  Keep  for  the  district  and  county  courts,  in  separate  volumes,  an  index  of 
all  suits  labeled  "General  Index — ^Plaintiffs,"  each  page  of  which  must  be 
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divided  into  seven  columns,  nnder  their  respective  heads,  alphabetically  ar- 
ranged as  follows:  ** Number  of  suit,"  ''Plaintiffs,"  "Defendants,"  "Date  of 
judgment,"  "Number  of  judgment,"  "Page  of  entry  of  judgment  in  judg- 
ment book,"  "Page  of  minute  book  of  district  court";  also  an  index  labeled 
"General  Index — ^Defendants,"  each  page  of  which  must  be  divided  into  seven 
columns,  under  their  respective  heads,  alphabetically  arranged  as  follows: 
"Number  of  suit,"  "Defendants,"  "Plaintiffs,"  "Date  of  judgment,"  "Num- 
ber of  judgment,"  "Page  of  entry  of  judgment  in  judgment  book,"  "Page  in 
order  book  of  district  court." 

Hfatory:  Enacted  March  12,  1872;  amended  April  27,  1880,  Code 
AmdtB.  1880  (Pol.  pt.),  p«  102;  act  held  tineonBtitntional,  see  hlstoiy, 
8  4000  ante. 

1.  Applied,  cited,  construed,  referred  to. 

2.  County  clerk,  constitutional  officer. 
8.  Same — May  issue  process  as  such  ex-officio 

clerk. 
4.  Becords  of  court — ^How  controlled. 

1.  APPI^IBD,  CITED,  CONSTRUBD,  RB« 
FBRRED  TO,  etc..  in:  Leonard  vs.  Janu- 
ary, 5«  Cal.  1,  8  (construed);  Eby  tb,  Foster, 
61  Cal.  282,  286  (referred  to). 

Aa  to  act  of  1880,  amendlnff  above  socttoa, 
belair  declared  unconatltntloBa],  see  ante 
14000   and   note. 

Am  to  belns  ex  oillclo  clerk  of  board  of 
avpcrvlsoni,  see  ante  S  4029. 

As  to  bond  of  coanty  clerk,  see  ante  S  4122 
subd.   2. 

Aa  to  certlfylBK  eoatcat  for  oflce^  see  ante 
S987. 

Aa  to  collecting  fee  for  law  library  fund, 
see  Stats.  1891  p.  430;  HB^TIVINO'S  GBlf- 
ERAli    liAWS    p.    668. 

As  to  connty  clerk  belnsr  ex  ofllelo  aodltor 
and  recorder,  see  ante  S9  4105,  4106  and 
notes. 

As  to  ffcneral  datiea  of  covnty  clerk,  see 
County  Government  Act  H 107,  108;  HSIN- 
NING'S    GESNISRAL    LAWS    p.    218. 


Aa  to  Uunimm  exempt  eertlfleatea  to 
mea,  see  ante  S  8889. 

Aa    to    not    making    public    dlvoree 
attaduaent   papera,  see   ante   (1082. 

Aa  to  atatement  of  reamlt  of  eiectfon  far 
ekance  of  covaty  aeat  belnv  deposited  la 
elerk'a  oAce,  see  ante  §  3988. 

Aa  to  taktair  and  eertifylaK  aflda-vtta  far 
penaiOB  clalata  ^rltkout  con^enaatloB,  see 
Stats.  1887  p.  81;  HBafimfCPS  GBITEKAL 
LAWS  p.  1082. 

9.  COIJBrTY  CLERK  IS  GONSTITV- 
TIOPTAIi  OFFICBR — Not  subject  to  appoint- 
ment or  removal  by  court,  but  subject  In 
control  of  records,  to  Its  orders. — ^Houston 
vs.  Williams,  18  Cal.  24,  28,  78  Am.  Dee. 
666. 


S.  CToomty  clerk  may  laane  proeeaa  aad 
atteat  procecdlnsa  of  courts  of  which  he  Is 
ex  offlcio  clerk  and  over  his  signature  as 
county  clerk. — Touchard  vs.  Chrow,  20  CaL 
160.    169.   81   Am.   Dec    108. 

4.  RE^CORDS  OF  COURTS  ARE  ITECBS- 
SARILY  SUBJECT  TO  CONTROL  OP 
JUDGES  so  far  as  they  may  be  essential 
to  proper  demonstration  of  Justice. — ^Hous- 
ton vs.  Williams,  18  Cal.  24.  27.  28.  78  Am. 
Dec    666. 


§  4205.    OTHEK  DXTTIES  [AND  RECORDS].    He  must  keep  such  other 
records  and  perform  such  other  duties  as  are  prescribed  by  law. 

History:    Enacted  March  12,  1872. 

Aa  to  contested  electloadi,  see  ante  {|274, 
276.    281. 

Aa  to  eleeHoBa,  see  ante  §§  1094,  1264-1368, 
1284.  1287,  1289,  1293,  1308,  1810.  and  notes. 

As  to  keeplns  oSlee  at  comity  scatf  see 
ante  S  4116. 

Aa  to  not  praetlalns  lair,  see  ante  84121. 

Aa  to  realdlBc  at  eoamty  seat,  see  ante 
I  4119. 


Aa   to    betas   ea    ofllelo    aadltor   and 
eorder,  see  ante  S4105  subd.  1,  14106  subd. 
2  and  notes. 

Aa  to  betaiT  ex  ofllelo  sealer  of  'welsrhts 
and  meaaiiresy  see  ante  fiS  662-664.  666, 
667. 

As  to  bond  of  eovnty  cleric  betav  flled 
ta  ofllce  of  the  comity  treaaarcry  see  ante 
9  986. 
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ABTICLE  VL 


AUDITOR. 


S  4215.  Auditor  to  draw  warrants  and  settle 
accounts. 

§  4216.    Warrants  must  specify,  what. 

§4217.  Settlement  with  debtors  to  the 
county. 

§  4218.    To  keep  accounts,  file  receipts,  etc 

§  4219.  Warrants  of  auditor  to  be  numbered 
[consecutively  marked  and  regis- 
tered]. 


§4220.  Auditor  to  examine  books  of  treas- 
urer, when. 

§  4221«  Auditor  and  district  attorney  to  count 
money  in  treasury  and  make  state- 
ment. 

§4222.    Statements  to  be  filed  and  posted. 

§4223.  Quarterly  statements  oonceming  col- 
lection of  revenue  to  be  made,  when. 

§  4224.    Other  duties. 


§  4215.    AUDITOR  TO  DBAW  WABBANTS  AND  SETTLE  ACCOUNTS. 

The  auditor  must  draw  warrants  on  the  county  treasurer  in  favor  of  all  per- 
sons entitled  thereto  in  payment  of  all  claims  and  demands  chargeable  against 
the  county  which  have  been  legally  examined,  allowed,  and  ordered  paid  by 
the  board  of  supervisors;  also,  for  all  debts  and  demands  against  the  county 
when  the  amounts  are  fixed  by  law,  and  which  are  not  directed  to  be  audited 
by  some  other  person  or  tribunal. 

History:    Enacted  March   12,   1872. 

§  4216.  WABBANTS  MUST  SPECIFY,  WHAT.  All  warrants  must  dis- 
tinctly specify  the  liability  for  which  they  are  drawn,  and  when  it  accrued. 

History:    Enacted  March  12,   1872. 

§4217.  SETTIJSMENT  WITH  DEBTOBS  TO  THE  COUNTY.  The  auditor 
must  examine  and  settle  the  accounts  of  all  persons  indebted  to  the  county,  or 
holding  moneys  payable  into  the  county  treasury,  and  must  certify  the  amount 
to  the  treasurer,  and  upon  the  presentation  and  filing  of  the  treasurer's  receipt 
therefor  give  to  such  person  a  discharge,  and  charge  the  treasurer  with  the 
amount  received  by  him. 

History:    Enacted  March   12,   1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  All  moneys  passing  from  tax-collector  to 

treasurer. 

1*    Applied,  cited,  eoitatraed,  referred  to, 

etc,    in:    Heppe    vs.    Johnson,    73    Cal.    265, 
269,    14    Pac.    Rep.    833    (cited);    Meyer    vs. 
Wldber,  126  Cal.   252,   258,  68  Pac.  Rep.  532 
(construed   with   S  4145   ante). 
9.     All  moneys  passlBip  from  tax-collector 


to  treasurer  must  go  via  auditor's  office. 
It  is  only  upon  certificate  of  auditor  that 
treasurer  may  receive  money  which  may 
be  used  in  payment  of  claims  agrainst  city 
and  county,  and  it  Is  only  upon  receipt  of 
certificate,  accompanied  by  money,  that 
treasurer  is  authorized  to  place  it  to  credit 
of  various  funds. — ^Meyer  vs.  Wldber,  12« 
Cal.  252,  268,  68  Paa  Rep.  682. 

§4218.  TO  KEEP  AGCOUN^rS,  FILE  BEOEIPTS^  ETO.  The  auditor  must 
keep  accounts  current  with  the  treasurer,  and  when  any  person  deposits  with 
the  auditor  any  receipt  given  by  the  treasurer  for  any  money  paid  into  the 
treasury,  the  auditor  must  file  such  receipt  and  charge  the  treasurer  with  the 
amount  thereof. 

History:     Enacted  March   12,  1872. 

§4219.  WAKSANTS  OF  AX7DIT0R  TO  BE  NUHBEBED  [OONSECXJ- 
TIVELY  BOABEED  AND  BEOISTEBED].  All  warrants  issued  by  the  auditor 
during  each  year,  commencing  with  the  first  Monday  in  January,  must  be  num- 
bered consecutively,  and  the  number,  date,  and  amount  of  each,  and  the  name 
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of  the  person  to  whom  payable,  and  the  purpose  for  which  drawn,  most  be 
stated  thereon,  and  they  must,  at  the  time  they  are  issued,  be  registered  by  him. 

History:    Enacted  March  12,  1872. 

§4220.    AUDITOB  TO  EXAMINE  BOOKS  OF  TBEASUBEB^   WHEN. 

The  auditor  must,  between  the  first  and  tenth  of  each  month,  examine  the 
books  of  the  treasurer  and  see  that  the  same  have  been  correctly  kept. 

History:    Enacted  March  12,   1872. 

§  4221.  AUDITOB  AND  DISTBIOT  ATTOBNEY  TO  COUNT  HONET  IN 
TBEASUBY  AND  MAKE  STATEMENT.  The  district  attorney  and  auditof 
must,  at  least  once  in  each  month,  count  the  money  in  the  county  treasoiyi  and 
make  and  verify  in  duplicate  statements  showing : 

1.  The  amount  of  money  that  ought  to  be  in  the  treasury. 

2.  The  amount  and  kind  of  money  actually  therein. 

Hfatory:  Enacted  March  12,  1872;  amended  April  8,  1880,  Code  Amdts. 
1880  (Pol.  pt.),  p.  24;  April  16,  1880,  Code  Amdts.  1880  (Pol.  pt.),  p.  66; 
April  27,  1880,  Code  Amdts.  1880  (PoL  pt.),  p.  102;  act  held  nnconstita- 
tional,  see  history,  {  4000  ante. 

Applied,  elted,  coiuitmed,  referred  toy  etOi,  In:  Leonard  vs.  January,  66  CaL  1,  S  (amdt 
1880  construed  as  unconstitutional). 

§  4222.  STATEMENTS  TO  BE  FILED  AND  POSTED.  They  must  file  one 
of  the  statements  in  the  office  of  the  county  clerk,  and  the  auditor  must  post 
and  maintain  the  other  in  his  office  for  at  least  a  month  thereafter. 

History:    Enacted  March  12,  1872. 

§  4228.  QUAKTEBLY  STATEMENTS  OONCEBNING  COLLECTION  OF 
lUBVENUE  TO  BE  MADE,  WHEN.  The  auditor  and  treasurer  of  each  connty 
must  on  the  first  Monday  in  February,  May,  August,  and  November,  make  a 
joint  statement  to  the  board  of  supervisors,  showing  the  whole  amount  of  col- 
lections (stating  particularly  the  source  of  each  portion  of  the  revenue)  from 
all  sources  paid  into  the  county  treasury,  the  funds  among  which  the  same 
was  distributed,  and  the  amount  to  each ;  the  total  amount  of  warrants  drawn 
and  paid,  and  on  what  fund ;  total  amount  of  warrants  drawn  and  unpaid,  and 
accounts  or  claims  audited,  or  allowed  and  unpaid,  and  the  fimd  out  of  which 
they  are  to  be  paid,  and  generally  make  a  full  and  specific  showing  of  the 
financial  condition  of  the  county. 

History:    Enacted  Mareh  12,   1872. 

Applied,  dted,  conatraed,  referred  to*  eta.  in:  White  ye.  Hayden,  126  CaL  611,  63S,  SI 
Pac.  Rep.  118  (referred  to). 

§  4224.    OTHER  DUTIES.    The  auditor  must  discharge  such  other  duties 
as  are  required  by  law. 

History:    Enacted  March  12,   1872. 

As  to  dvtiea  of  auditor  aa  to  Ucenaee,  see  ante  H  8866-8868,  8864. 

Am  to  duty  mm  to  tazca,  see  ante  S  8727  et  seq. 

As  to  whoa  elerk  Is  ox  ofldo  avdltor  and  recorder,  see  ante  S§  4106,  4106. 
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9  4234. 

^  4235. 
§  4236. 
^  4237. 
"§  4238. 
9  4239. 
-§  4240. 

S  4241. 


ARTICLE  Vn. 

RECORDBR. 

To  procure  record  books.     [To  havei     §4242. 

custody  of  records.]  S  4243. 

Books  to  be  used  by. 

Indexes  to  be  kept  by  recorder*  {  4244. 

Records  of  certificates  of  sale. 
To  record  decrees  of  partition.  S  4245. 

Filing  of  copy  to  impart  notice.  S  4246. 

May  keep  two  or  more  indexes  in      §  4247. 

same  volume. 
Recorder's  duty  on  receipt  of  instra- 

ment  to  be  recorded. 


Beeorded  instruments  to  be  indorsed. 

Becorder  to  make  searches.  [Certif- 
icates of  searches.] 

liable  for  neglect  of  eertain  du* 
ties. 

Fees  to  be  prepaid. 

Records  to  be  open  for  inspection. 

Becorder  to  return  or  destroy  con- 
tracts, plans  and  specifications, 
when. 


§4234.  TO  PROGUBE  BEGOBD  BOOKS.  [TO  HAVE  CUSTODY  OF 
"KECOEDS.]  The  recorder  must  procure  such  books  for  records  as  the  busi- 
ness of  his  office  requires,  but  orders  for  the  same  must  first  be  obtained  from 
-the  board  of  supervisors.  He  has  the  custody  of  and  must  keep  all  books, 
records,  maps,  and  papers  deposited  in  his  office. 

History:    Enacted   March  12,  1872. 
Am  to  eonmty  derk  aa  ex  oflelo  recorder,  see   ante   U  4106,    410C* 

§  4236.  BOOKS  TO  BE  USED  BY.  He  must,  upon  the  payment  of  his  fees 
for  the  same,  record  separately,  in  a  fair  hand  or  typewriting,  in  large  and 
well-bound  separate  books,  either  sewed  books  or  an  insertable  leaf,  which 
when  placed  in  the  book  can  not  be  removed : 

1.  [Instruments  to  be  recorded  by.]  Deeds,  grants,  transfers,  and  mort- 
gages of  real  estate,  releases  of  mortgages,  powers  of  attorney  to  conyey  real 
estate,  and  leases  which  have  been  acknowledged  or  proved; 

2.  Mortgages  of  personal  property; 

3.  Certificates  of  marriage  and  marriage  contracts; 

4.  Wills  admitted  to  probate; 

5.  Official  bonds; 

6.  Notices  of  mechanics'  liens; 

7.  Transcripts  of  judgments  which  by  law  of  this  state,  or  of  the  United 
States,  are  made  liens  upon  real  estate  in  this  state ; 

8.  Notices  of  attachments  upon  real  estate; 

9.  Notices  of  the  pendency  of  an  action  affecting  real  estate,  the  title  thereto, 
or  possession  thereof; 

10.  Instruments  describing  or  relating  to  the  separate  property  of  married 
women ; 

11.  Notices  of  pre-emption  claims; 

12.  Births  and  deaths;  and, 

13.  Such  other  writings  as  are  required  or  permitted  by  law  to  be  recorded. 

H (story:     Enacted  March  12.  1872;    amended  March  14,  1805,  Stats, 
and  Amdts.  1895,  p.  52 ;  March  3, 1905,  Stats,  and  Amdts.  1905,  pp.  47-48. 


Applied,  cited,  coBMtraed,  referred  to,  etc.. 
In:  Wilholt  vs.  Lyons,  98  Cal.  409.  412.  33 
Pac.  Rep.  825  (referred  to);  MlddlecolT  vs. 
Hemstreet.  136  Cal.  178,  177.  67  Pac  Rep. 
768    (cited). 

to    attachment    of    real    estate,    see 


KBRR'S  CYC  CODB  CIY.  PROC.  §542  and 
note. 

As  to  blrtks,  reslater  of;  seo  ante  S9  3077- 
8079. 

As  to  eontracts,  see  KIBRR'S  CTO.  OTV* 
CODK  99  179,  180  and  notes. 
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As  to  dMitlw,  resiater  oi;  see  ante  li  3077- 
8079. 

Am  to  IvdsmoBt  sflecMatf  retd  pvopertry 
8«e  KBRR'S  CYC.  CIT.  CODB  S 1169  and 
noto. 

Am  to  letterM-patcnty  see  KKRR'S  CYC 
CIV.  CODES  S  460  and  note. 

Am  to  llM  pendene,  aotlee  of,  see  KSaiR'S 
CYC.  CODB  CIV.  PROC.  §409  and  note. 

As  to  nuirrlairc  certlfleatea,  see  KBRB'S 
CYC.  Crv.  CODB  IS  74-77  and  notes. 

As  to  mocliaBlca'  Uen,  see  KBRR'S  CYC 
CODB  CIV.  PROC  S  XI 87  and  note. 

As  to  maniaseoy  aathentleatlon  of,  see 
KERR'S  CYC.  crv.  CODB  IS  78-79a  and 
notes. 

As  to  marriage,  eontmets  off  see  KBRR'S 
CYC.  CIV.  CODB  »179,  180  and  notes. 

Am  to  marrlave  certlflcnteSy  see  KBRR'S 
CYC  CIV.  CODB  fi§  74-77  and  notes. 

As  to  ouurrlases,  rei^ater  of,  see  ante 
I  8079. 

As  to  mortsaccMy  «MslsAmoat  of;  see 
KBRR'S  CYC.  CIV.  CODB  8  2934  and  note. 

As  to  mortsasresy  dlsehariro  of,  see 
KBRR'S  CYC.  CIV.  CODB  |§  8988-2941  and 
notes. 

As  to  mortffaves  of  real  propertr,  see 
KBRR'S  CYC  CIV.  CODB  §2958  and  note. 


As  to  mortsases  of  personal  propcrtyy  see 
KBRR'S  CYC.  CIV.  CODB  §9  2954-2964  and 
notes. 

Am  to  oflelal  boBd,  see  ante  §9  950,  951. 

As  to  pre-emptioa  Hslmsi  see  KERR'S 
CYC.  CTV.  CODB  §1168  et  seq.  and  note. 

As  to  proof  and  aelcno'wledcaieBt  of  la- 
MtrwneatMv  see  KBRR'S  CYC  CIV.  CODB 
§§1180-1207  and  notes. 

As  to  recordation  of  transftersy  tee 
KBRR»S  CYC  Cnr.  CODB  §§1158-1817  and 
notes. 

As  to  rceordincy  elleet  of  or  vrant  tbcreol^ 
see  KBRR'9  CYC  CIV.  CODB  §81213-1217 
and  notes. 

Am  to  reeordlns,  BMide  ot,  see  KKRRf 
CYC   crv.   CODB    §§1169-1178    and   notea 

Am  to  Meparate  property  of  auuifci 
women,  see  KBRR'8  CYC  CIV.  CODB  H  IIS. 
166  and  notes. 

Am  to  wliat  may  bo  reeorded,  see  KERR'S 
CYC  CIV.  CODB  §§1158-1165  and  notea 

As  to  wife,  recordation  of  separate  pre^ 
ertr  of,  see  KBRR'S  CYC  CTV.  CODB  §§  165^ 
166  and  notes. 

As  to  wIllM  admitted  to  probate,  see 
KBRR'S  CYC  CODB  CIV.  FROC  §§1818- 
1828  and  notes. 


§  4236.  INDEXES  TO  BE  KEPT  BT  BECOBDEB.  Every  recorder  must 
keep: 

1.  An  index  of  deeds,  grants,  and  transfers,  labeled  "Grantors,'*  each  page 
divided  into  four  columns,  headed  respectively:  "Names  of  grantors,"  "Names 
of  grantees,"  "Date  of  deeds,  grants,  or  transfers,"  and  "Where  recorded." 

2.  An  index  of  deeds,  labeled  "Grantees,"  each  page  divided  into  four 
columns,  headed  respectively:  "Names  of  grantees,"  "Names  of  grantors,'^ 
"Date  of  deeds,  grants,  or  transfers,"  and  "Where  recorded." 

3.  Two  indexes  of  mortgages,  labeled  respectively:  "Mortgagers  of  real 
property,"  "Mortgagers  of  personal  property,"  with  the  pages  thereof  divided 
into  five  columns,  headed  respectively:  "Names  of  mortgagers,"  "Names  of 
mortgagee^,"  "Date  of  mortgages,"  "Where  recorded,"  "When  discharged." 

4.  Two  indexes  of  "Mortgagees,"  labeled  respectively:  "Mortgagees  of  real 
property,"  "Mortgagees  of  personal  property,"  with  the  pages  thereof  divided 
into  fivis  columns,  headed  respectively:  "Names  of  mortgagees,"  "Names  of 
mortgagers,"  "Date  of  mortgages,"  "Where  recorded,"  "When  discharged." 

5.  Two  indexes  of  releases  of  mortgages,  labeled  respectively:  "Releases  of 
mortgages  of  real  property — Mortgagers,"  "Releases  of  mortgages  of  personal 
property — ^Mortgagers,"  with  the  pages  thereof  divided  into  six  colomns, 
headed  respectively:  "Parties  releasing,"  "To  whom  releases  are  given," 
"Date  of  releases,"  "Where  releases  are  recorded,"  "Date  of  mortgages 
released,"  "Where  mortgages  released  are  recorded." 

6.  Two  indexes  of  releases  of  mortgages,  labeled  respectively:  "Releases  of 
inort gages  of  real  property — ^Mortgagees,"  "Releases  of  mortgages  of  personal 
property — Mortgagees,"  with  the  pages  thereof  divided  into  six  columns, 
headed  respectively:  "Parties  whose  mortgages  are  released,"  "Parties  releas- 
ing," "Date  of  releases,"  "Where  recorded,"  "Date  of  mortgages  released, "^ 
"Where  mortgages  leleased  are  recorded." 
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7.  An  index  of  powers  of  attorney,  labeled  '^ Powers  of  attorney,"  each  page 
'divided  into  five  columns,  headed  respectively:  ''Names  of  parties  executing 
the  powers,"  **To  whom  powers  are  executed,"  **Date  of  powers,"  *'Date  of 
recording,"  ** Where  powers  are  recorded." 

8.  An  index  of  leases,  labeled  '^ Leases,"  each  page  divided  into  four 
colmnns,  headed  respectively:  ''Names  of  lessors,"  "Names  of  lessees,"  "Date 
of  leases, "  * '  When  and  where  recorded. ' ' 

9.  An  index  of  leases,  labeled  "Leases,"  each  page  divided  into  four  columns, 
headed  respectively:  "Names  of  lessees,"  "Names  of  lessors,"  "Date  of 
leases,"  "When  and  where  recorded." 

10.  An  index  of  marriage  certificates,  labeled  "Marriage  certificates — Men," 
each  page  divided  into  six  columns,  headed  respectively:  "Men  married," 
"To  whom  married,"  "When  married,"  "By  whom  married,"  "Where  mar- 
ried," "Where  certificates  are  recorded." 

11.  An  index  of  marriage  certificates,  labeled  "Marriage  certificates — 
Women,"  each  page  divided  into  six  columns,  headed  respectively:  "Women 
married"  (and  under  this  head  placing  the  family  names  of  the  women),  "To 
whom  married,"  "When  married,"  "By  whom  married,"  "Where  married," 
"Where  certificated  are  recorded." 

12.  An  index  of  assignments  of  mortgages  and  leases,  labeled  "Assignments 
of  mortgages  and  leases — ^Assignors,"  each  page  divided  into  five  columns, 
headed  respectively:  "Assignors,"  "Assignees,"  "Instruments  assigned," 
"Date  of  assignments,"  "When  and  where  recorded." 

13.  An  index  of  assignments  of  mortgages  and  leases,  labeled  "Assignments 
of  mortgages  and  leases — ^Assignees,"  each  page  divided  into  five  columns, 
headed  respectively:  "Assignees,"  "Assignors,"  "Instruments  assigned," 
"Date  of  assignments,"  "When  and  where  recorded." 

14.  An  index  of  wills,  labeled  "Wills,"  each  page  divided  into  four  columns, 
headed  respectively:  "Names  of  testators,"  "Date  of  wills,"  "Date  of  pro- 
bate," "When  and  where  recorded." 

15.  An  index  of  official  bonds,  labeled  "Official  bonds,"  each  page  divided 
into  five  columns,  headed  respectively:  "Names  of  officers,"  "Names  of 
offices,"  "Date  of  bonds,"  "Amount  of  bonds,"  "When  and  where  recorded." 

16.  An  index  of  notices  of  mechanics'  liens,  labeled  "Mechanics'  liens," 
each  page  divided  into  three  columns,  headed  respectively:  "Parties  claiming 
liens,"  "Against  whom  claimed,"  "Notices  when  and  where  recorded." 

17.  An  index  to  transcripts  of  judgments,  labeled  "Transcripts  of  judg- 
ments," each  page  divided  into  seven  columns,  headed  respectively:  "Judg- 
ment debtors,"  "Judgment  creditors,"  "Amount  of  judgments,"  "Where 
recovered,"  "When  recovered,"  "When  transcript  filed,"  "When  judgment 
satisfied." 

18.  An  index  of  attachments,  labeled  "Attachments,"  each  page  divided  into 
six  columns,  headed  respectively:  "Parties  against  whom  attachments  are 
issued,"  "Parties  issuing  attachments,"  "Notices  of  attachments,"  "When 
recorded,"  "Where  recorded,"  "When  attachments  discharged." 

19.  An  index  of  notices  of  the  pendency  of  actions,  labeled  "Notices  of 
actions,"  each  page  divided  into  three  columns,  headed  respectively:  "Parties 
to  the  actions,"  "Notices  when  recorded,"  "Where  recorded." 
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20.  An  index  of  separate  property  of  married  women,  labeled  '' Separate 
property  of  married  women,"  each  page  divided  into  five  colnmns,  headed 
respectively:  ''Names  of  married  women,"  **Name8  of  their  husbands," 
*' Nature  of  instruments  recorded,"  *'When  recorded,"  '* Where  recorded." 

21.  An  index  of  pre-emption  claims,  labeled  "Pte-emption  claims,"  each 
page  divided  into  five  columns,  headed  respectively:  "Claimants,"  ** Notices," 
**When  received,"  ''Date  of  notices,"  "When  and  where  recorded." 

22.  An  index  to  the  register  of  births  and  deaths. 

History:     Bnaeted  March  12,  1872. 

1.  Applied,  dted,  eosBtmed,  referred  to.  ascertalnlngr    whether    there    are    any   en- 

2.  Index  required  by  (4236,  a  guide  as  to  en-      cnmbrances   upon  owner's   title,   and  ft  is 

eumbranees.  apparent   that   this  index  would   afford  no 

etc.,    Jn:    Cortett    vs.    Chambers,    109    Call  whose  name  Js   to  be  stated   In   cl^ia  Is 

178.  18»,  41  Pao.  Rep.   878   (construed).  ""•  ^"^  '*  some   previous   time   •>*«  b««n 

owner,    but    who   had    long-   prior   to  fillnr 

1.     ladez  reqaircd  hr  se«tloa  Is  a  mlde  as  claim,  parted  with  all  interest  In  property. 

to  eaeiiiiibTaaces^-It  is,  by  index,  required  — Corbett   vs.   Chambers,   109   CaL   178.  IM. 

by  provision  of  section,  that  a  subsequent  4^   Tb.o,  Rep.  873. 
dealer   with    property   Is   to   be   guided    In 

§  4237.  BEOOBDS  OF  0ERTIFI0ATE8  OF  SALE.  The  recorder  must 
keep  in  his  office  a  book  to  be  called  ** Certificates  of  Sale,'*  and  record  therein 
all  certificates  of  sale  of  real  estate  sold  under  execution  or  under  order  made 
in  any  judicial  proceeding.  He  must  also  prepare  an  index  thereto,  in  which 
in  separate  colnmns  he  must  enter  the  names  of  the  plaintiff  in  the  execntion, 
the  defendant  in  the  execution,  the  purchaser  at  the  sale,  and  the  date  of  the 
sale. 

Hfttory:     Enacted  March  12,  1872,  founded  npon  (1  Act  April  2,  1866, 
Stats.  1865-6,  p.  813. 

1.  Applied,  cited,  construed,  referred  to.  Islature.    having    seen    fit    to    provide   for 

2.  Certificate  of  sale  of  real  estate  by  sheriff      filing  and   recording   duplicates   of  certifi- 

requires  no  acknowledgment.  cates   of  sale  of  real  property  by  sberift, 

.      ..  «      .^  ^  _-. ^        M        M  ^  without   acknowledgment,   no   aclcnowledg- 

1.  Applied,  cited,  eoi.HT.ed,  '•'•y^  *•»  „ent  of  this  class  of  lAstruments  is  rt- 
Vf:-    !!'   Foorman  vs    Wallace.  76  CaL   552,  ^^^    ^^^^    ^^  ^^^,^^   ^^  ^ 

557.    17    Pac.    Rep.    680    (construed).  world—Poorman   vs.   Wallace.   76  CaL  Wl. 

1.     Certlflcate   of   sale  of  real   estate   by  557^  17  pac  Rep.  680. 
■berlir  reaolres  no  aeluiowledsmeiit.^ — ^Leg- 

§  4238.  TO  BECOBD  DECBEES  OF  PAKTITION.  The  recorder  must  file 
and  record  with  the  record  of  deeds,  grants,  and  transfers,  certified  copies  of 
final  jndgments  or  decrees  partitioning  or  affecting  the  title  or  possession  of 
real  property,  any  part  of  which  is  situate  in  the  connty  of  which  he  is  recorder. 

Hrstory:     Enacted  March  12, 1872,  founded  npon  8 1  Act  April  4^  1870, 
Stats.  1869-70,  p.  798. 

As  to  Jvdgmentt  reeordlnv  of,  see  KBRR'SCTO.  OIT.  CODB  1 1161  and  noteu 

^4239.  PILINO  OP  COPY  TO  IMPART  NOTICK  Every  sach  certified 
copy  of  partition,  from  the  time  of  the  filing  the  same  with  the  recorder  for 
record,  imparts  notice  to  all  persons  of  the  contents  thereof;  and  subsequent 
purchasers,  mortgagees,  and  lienholders,  purchase  and  take  with  like  notice 
and  effect  as  if  such  copy  of  decree  was  a  duly  recorded  deed,  granti  or 
transfer. 

History:     Enacted  March  12,  1872|  founded  npon  i  2  Act  April  4^  1870^ 

Stats.  1869-70,  p.  798. 
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§  4240.    MA.Y  KEEP  TWO  OB  MOBE  INDEXES  IN  SAUE  VOLUME. 

The  recorder  may  keep  in  the  same  volume  any  two  or  more  of  the  indexes 
mentioned  in  section  four  thousand  two  hundred  and  thirty-six,  but  the  several 
indexes  must  be  kept  distinct  from  each  other,  and  the  volume  distinctly 
marked  on  the  outside  in  such  way  as  to  show  all  the  indexes  kept  therein. 
The  names  of  the  parties  in  the  first  column  in  the  several  indexes  must  be 
arranged  in  alphabetical  order,  and  when  a  conveyance  is  executed  by  a  sheriff, 
the  name  of  the  sheriff  and  the  party  charged  in  the  execution  must  both  be 
inserted  in  the  index,  and  when  an  instrument  is  recorded  to  which  an  executor, 
administrator,  or  trustee  is  a  party,  the  name  of  such  executor,  administrator, 
or  trustee,  together  with  the  name  of  the  testator  or  intestate,  or  party  for 
-whom  the  trust  is  held,  must  be  inserted  in  the  index. 

History:     Enacted  March  12,  1872. 

§  4241.  BEOOBDEB'S  DUTY  ON  BEOEIPT  OF  INSTBUMENT  TO  BE 
JEtECOBDED.  When  any  instrument,  paper,  or  notice,  authorized  by  law  to  be 
recorded,  is  deposited  in  the  recorder's  office  for  record,  the  recorder  must 
indorse  upon  the  same  the  time  when  it  was  received,  noting  the  year,  month, 
day,  hour,  and  minute  of  its  reception,  and  must  record  the  same  without  delay, 
together  with  the  acknowledgments,  proofs,  and  certificates,  written  upon  or 
annexed  to  the  same,  with  the  plats,  surveys,  schedule,  and  other  papers  thereto 
annexed,  in  the  order  and  as  of  the  time  when  the  same  was  received  for 
record,  and  must  note  at  the  foot  of  the  record  the  exact  time  of  its  reception, 
and  the  name  of  the  person  at  whose  request  it  was  recorded. 

History:     Enacted  March  12,  1872. 

Av»ll«d,    eltedf    construed,    referred    to,       (cited);  Meherln  vs.  Oaks,  67  Cal.  67,  68,  7 

etc,  in:   Donald  vs.  Beals,   67  Cal.  899,  401      Pac.  Rep.  47    (cited). 

§  4242.  BECOBDED  INSTBUMENTS  TO  BE  INDOBSED.  He  must  also 
indorse  upon  each  instrument,  paper,  or  notice,  the  time  when  and  the  book 
and  pages  in  which  it  is  recorded,  and  must  thereafter  deliver  it,  upon  request, 
to  the  party  leaving  the  same  for  record,  or  to  his  order. 

History:     Enacted  March  12,  1S72. 

Applied,  elted,  eonstraed,  referred  to,  etc..  In:  Meherln  ys.  Oaks,  87  Cat  67,  68,  7  PaQ» 
Rep.  47  (cited). 

§4243.  BECOBDEB  TO  MABX  SEABOHES.  [CEBTIFICATES  OF 
SEABCHES.]  The  recorder  must,  upon  the  application  of  any  person,  and 
upon  the  payment  or  tender  of  the  fees  therefor,  make  searches  for  convey* 
ances,  mortgages,  and  all  other  instruments,  papers,  or  notices  recorded  or 
filed  in  his  o£Sce,  and  furnish  a  certificate  thereof,  stating  the  names  of  the 
parties  to  such  instruments,  papers,  and  notices,  the  dates  thereof,  the  year, 
month,  day,  hour,  and  minute  they  were  recorded  or  filed,  the  extent  to  which 
they  purport  to  affect  the  property  to  which  they  relate,  and  the  book  and 
pages  where  they  are  recorded. 

History:     Enacted  March  12,  1872. 
As  to  preparvieat  of  fees,  see  post  8  4848. 

§4244.  LIABLE  FOB  NEOLEOT  OF  CEBTAIN  DXTTIES.  If  any  recorder 
to  whom  an  instrument,  proved  or  acknowledged  according  to  law,  or  any 
oaper  or  notice  which  may  by  law  be  recorded,  is  delivered  for  record : 
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1.  Neglects  or  refases  to  record  such  instrument^  paper,  or  notice,  witliin  a 
reasonable  time  after  receiving  the  same ;  or, 

2.  Records  any  instruments,  papers,  or  notices  untruly,  or  in  any  other 
manner  than  as  hereinbefore  directed ;  or, 

3.  Neglects  or  refuses  to  keep  in  his  office  such  indexes  as  are  required  by 
this  article,  or  to  make  the  proper  entries  therein ;  or, 

4.  Neglects  or  refuses  to  make  the  searches  and  to  give  the  cefrtificate 
required  by  this  article;  or  if  such  searches  or  certificate  are  incomplete  and 
defective  in  any  important  particular  aflfecting  the  property  in  respect  to 
which  the  search  is  requested ;  or, 

5.  Alters,  changes,  or  obliterates  any  records  deposited  in  his  office,  or  inserts 
any  new  matter  therein ;  he  is  liable  to  the  party  aggrieved  for  three  times  tiie 
amount  of  the  damages  which  may  be  occasioned  thereby. 

Hfstory:     Enacted  March  12,  1872. 

Am  to  offenses  concerning  records  by  any  As  to  offenses  by  ollleer  bavlnar  cast«4r 

person,  see  KBRR'S  CYC.  PE21V.  CODB  11 114,       of  records,  see  KBRR'S   CYC.   FEN.  CODB 

116,  470.  471  and  notes.  §118  and  notsk 

§  4245.  FEES  TO  BE  PREPAID.  He  is  not  bonnd  to  record  any  instm- 
ment,  or  file  any  paper  or  notice,  or  furnish  any  copies,  or  to  render  any  ser- 
vice connected  with  his  office,  until  his  fees  for  the  same,  as  prescribed  by  law, 
are,  if  demanded,  paid  or  tendered. 

History:     Enacted  Mftrdi  12,  1872. 

§4246.  RECORDS  TO  BE  OPEN  FOB  INSPECTION.  All  books  of  record, 
maps,  charts,  surveys,  and  other  papers  on  file  in  the  recorder's  office,  must, 
during  office  hours,  be  open  for  the  inspection  of  any  person  who  may  desire 
to  inspect  them,  and  may  be  inspected  without  charge ;  and  the  recorder  must 
arrange  the  books  of  record  and  indexes  in  his  office  in  such  suitable  plaees  as 
to  facilitate  their  inspection. 

History:     Enacted  March  12,  1872. 

§  4247.  BEGOBDEB  TO  BETURN  OB  DESTROY  CONTRACTS,  PLANS 
AND  SPECIFICATIONS,  WHEN.  After  the  expiration  of  two  years  from 
the  date  of  filing  in  the  recorder's  ofiice  of  notice  of  completion  of  any  build- 
ing or  improvement,  the  contract,  plans  and  specifications  under  which  the 
work  or  improvement  was  performed  may  be  returned  by  the  recorder  to  the 
person  filing  the  same  unless  the  recorder  has  been  notified  in  writing  to  retain 
the  same  by  some  one  claiming  some  interest  under  such  contract  or  in  the 
property  affected  thereby.  If  no  such  notice  be  given  the  recorder  may,  after 
the  expiration  of  said  two  years,  destroy  such  contract,  plans  and  specifications. 
But  in  the  cases  of  such  contracts,  plans  and  specifications  as  have  been  filed 
heretofore:  two  years  after  this  section  goes  into  effect,  the  recorder  may 
destroy  all  such  contracts,  plans  or  specifications  as  may  have  been  filed  five 
years  theretofore,  and  thereafter  may  continue  to  destroy  all  of  them  as  soon 
as  five  years  elapse  from  the  dates  when  they  were  filed,  unless  they  arc 
returned  to  the  party  filing  the  same,  or  unless  notice  be  given  to  retain  them, 
as  above  provided. 

History:     Enacted  February  15,  1905,  Stats,  and  Amdts.  1905,  p.  8. 
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ARTICLE  Vm. 

DISTRICT   ATTORNEY. 

1 4256.    Daties  of  district  attorney.  S  4258.    Mvst  not  act  as  attorney  for  claims 

§  4257.    Legal  adviser  of  supervisors.  affainst  his  own  eountj. 

8  4259.    Qualifications  of  district  attorney. 

§4256.  DX7TIES  OF  DISTRICT  ATTOBNET.  The  district  attorney  is  the 
public  prosecutor,  and  must : 

1.  Attend  the  district  and  county  courts,  and  conduct,  on  behalf  of  the 
people,  all  prosecutions  for  public  offenses ; 

2.  Institute  proceedings  before  magistrates  for  the  arrest  of  persons  charged 
with  or  reasonably  suspected  of  public  offenses,  when  he  has  information  that 
any  such  offenses  have  been  committed;  and  for  that  purpose,  when  not 
engaged  in  criminal  proceedings  in  the  district  or  county  court,  must  attend 
upon  the  magistrates  in  cases  of  arrest,  when  required  by  them,  and  attend 
before  and  give  advice  to  the  grand  jury,  whenever  cases  are  presented  to 
them  for  their  consideration; 

3.  Draw  all  indictments,  defend  all  suits  brought  against  the  state  or  his 
county,  prosecute  all  recognizances  forfeited  in  the  courts  of  record,  and  all 
actions  for  the  recovery  of  debts,  fines,  penalties,  and  forfeitures  accruing  to 
the  state  or  his  county ; 

4.  Deliver  receipts  for  money  or  property  received  in  his  official  capacity, 
and  file  duplicates  thereof  with  the  county  treasurer ; 

5.  On  the  first  Mondays  of  January,  April,  July,  and  October,  in  each  year, 
file  with  the  auditor  an  account,  verified  by  his  oath,  of  all  moneys  received  by 
him  in  his  official  capacity  during  the  preceding  three  months,  and  at  the  same 
time  pay  it  over  to  the  county  treasurer; 

6.  Give  when  required,  and  without  fee,  his  opinion  (in  writing)  to  county, 
district,  and  township  officers,  on  matters  relating  to  the  duties  of  their  respect- 
ive offices;  and, 

7.  Keep  a  register  of  official  business,  in  which  must  be  entered  a  note  of 
every  action,  whether  criminal,  or  civil,  prosecuted  officially,  and  of  the  pro- 
ceedings therein; 

8.  Perform  such  other  duties  as  are  prescribed  by  law. 

History:  Enacted  March  12,  1872;  amended  April  27,  1880,  Code 
Amdts.  1880  (Pol.  pt.)y  p*  102;  act  held  unconstitutional,  see  history, 
S  4000  ante. 

1.  Applied,  cited,  construed,  referred  to.  Eureka,  109  Cal.  604,  518,  4S  Pao.  Rep.  248. 

2.  District  attorney  to  proceed  against  vio-      80  Ia  B.  A.  409   (cited). 

lators  of  law.      _  _  _  1.    district  attorney  to  progbbd 

3.  State  tax  construed  as  a  debt.  AGAINST  violators    OF   law.— Statute 
1.     APPLIKD,  CITBD,  CONSTRUED,  RD-      requlrtng-  district  attorney  to  'Institute  pro- 

ITERRED  TO,  etc.,  In:  Plllsbury  vs.  Brown,  ceedlngrs    before    magistrate    for    arrest    of 

47    Cal.    477,    479    (construed);    Leonard    vs.  persons    chargred    with    or    reasonably    sus- 

January,  66  Cal.  1,  8   (amdt  1880  construed  pected  of  public  offenses**  Includes  persons 

as  unconfititutlonal) ;  County  of  Sacramento  chargred  with  acts  or  omissions  violative  of 

vs.    Southern   Pac.   R.   Co.,    61   Cal.   250,    253  la'*^   and   amounting  to   felonies   or  mlsde- 

(construed);    People    vs.    De    Pelanconl,    63  meanors. — ^Plllsbury  vs.  Brown,  47  CaL  477» 

Cal.    409.    410    (cited);   Hedges   vs.   Dam.    72  *79. 

Cal.     520,     528,    14    Pac.    Rep.    188     (cited);  8.     STATE!     TAX     CONSTRUKD      AS      A 

Edwards  vs.  County  of  Fresno.  74  Cal.  475,  DBBT. — By  our   law  state  tax   duly   levied 

47S,    16    Pac.    Rep.    239    (cited);    Buck    vs.  becomes  Judgment  upon  an  action  in  nature 
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Of  an  action  in  debt  will  lie.     It  is  in  this  A«    to    district    attoraey,    dvtlca   •!,   see 

sense  that  word  "tax"  has  been  employed  by  HENNIKCS    GBNBRAL    LAWS    H  lt2.  132. 

lefflslature  in  this  section. — County  of  Sac-  pp.  223,  224. 

ramento   vs.   Southern   Pac   R.   Co.,   61   Cal.  As  to   district   attoraeya   of  Bwtte,  la7«» 


260,   263.  Placer,    aad    Shasta    comtlcs,    fees  of, 

As  to  distriet  attomeysy  salaHca  o^  see      act  March  30,  1872  (Stats.  1871-2  p.  799). 
post   i  4380. 

§4257.  LEGAL  ADVISER  OF  STTPERVISOBS.  The  district  attorney  is 
the  legal  adviser  of  the  board  of  supervisors.  He  must  attend  their  meetings 
when  required,  and  must  attend  and  oppose  all  claims  and  accounts  against  the 
county  when  he  deems  them  unjust  or  illegal. 

Hfstory:     Enacted  March  12,  1872. 

Applied,  dtcd,  ooastmcd,  referred  to,  etc.,      vs.  Barnum,  116  CaL  619,  621,  42  Paa  Repi 
in:  Edwards  vs.  County  of  Fresno,  74  Cal.      727    (cited). 
476,  476,  16  Pac.  Rep.  289  (cited);  Merriam 

§  4258.  MUST  NOT  ACT  AS  ATTORNEY  FOR  CLAIMS  AOAINST  HB 
OWN  COUNTY.  The  district  attorney,  except  for  his  own  services,  must  not 
present  any  claim,  account,  or  demand  for  allowance  against  the  county,  nor 
in  any  way  advocate  the  relief  asked  on  the  claim  or  demand  made  by  another. 

History:     Enacted  March  12,  1872. 

Applied,  died,  eoastrwed,  referred  to,  etd*  In  Edwards  vs.  County  of  Fresno,  74  CaL 
476,  476.  16  Pac.  Rep.  288  (cited). 

§  4260.  QUALIFICATIONS  OF  DISTRICT  ATTORNEY.  No  person  shaD 
hold  the  oflSce  of  district  attorney  who  has  not  been  admitted  by  the  superior 
court  [district  court  of  appeal?]  of  this  state  to  practise  as  an  attorney  and 

■ 

counselor  at  law. 

History:     Enacted  March  81,  1891,  Stats,  and  Amdts.  1891,  p.  287. 
Noto« — ^A  technical  question  as  to  eligribillty  possible  under  section. 

ARTICLE  IX. 

SURVEYOR. 

S  4268.    County  smreyor  to  make  sarveys  on  i  4272.    Surveyor  to  employ  assistanti^  ivheL 

application  made  to  hun.     [Keep  8  4273.    Surveyor  to  transmit  plats  and  field- 
record,  furnish  copies,  etc]  notes  to  surveyor-general  when  le* 

S  4269.    Surveys  of  lands  in  two  counties.  quired. 

S  4270.    Disputes  before  court  concerning  title  S  4274.    To   assist  suireyor-general,  when, 

to  lands  in  two  counties.  (  4275.    When  county  surveyor  interested  is 

§  4271.    Courses  to  be  run  by  true  meridian.  lands,    court    may    appoint   some 

L  Variation  and  date  to  bo  noted*.]  other  person* 

§  4268.  COUNTY  SX7RVEY0R  TO  MAKE  SURVEYS  ON  APPLICATION 
MADE  TO  HIM.  [KEEP  RECORD,  FURNISH  COPIES^  ETC.]  The  sur- 
veyor must  make  any  survey  that  may  be  required,  by  the  order  of  court,  or 
upon  application  of  any  person,  keep  a  correct  and  fair  record  of  aU  surveys 
made  by  him,  number  them  in  the  order  made  progressively,  and  preserve  a 
copy  of  the  field  notes  and  calculations  of  each  survey,  indorse  thereon  its 
proper  number,  a  copy  of  which,  and  a  fair  and  accurate  plat,  together  with 
the  certificate  of  survey,  must  be  furnished  by  him  to  any  person  upon  payment 
of  the  fees  allowed  by  law. 

HIttory:     Enacted  March  12,  1872. 

§  4269.  8XJRVEYS  OF  LANDS  IN  TWO  COUNTIES.  Any  person  owning 
or  claiming  lands  which  are  divided  by  county  lines,  and  wishing  to  have  the 
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same  surveyed,  may  apply  to  the  surveyor  of  any  county  in  which  any  part  of 
such  land  is  situated,  and  on  such  application  being  made  the  surveyor  must 
make  the  survey,  which  is  as  valid  as  though  the  lands  were  situated  entirely 
Mrithin  the  county. 

History:    Enacted  March  12,  1872. 

§  4270.    DISPUTES  BEFORE  G0X7ST  OONCEBNINa  TITLE  TO  LANDS 

IN  TWO  OOUNTIES.    When  land,  the  title  to  which  is  in  dispute  before  any 

court,  is  divided  by  a  county  line,  the  court  making  an  order  of  survey  may 

direct  the  order  to  the  surveyor  of  any  county  in  which  any  part  of  the  land 

is  situated. 

History:     Enacted  Hareh  12,  1872,  founded  upon  i  0  Aet  April  9,  1850, 
Stats.  1850,  p.  171. 

§  4271.  COURSES  TO  BE  RX7N  BT  TRUE  UERIDIAN.  [VARIATION 
AND  DATE  TO  BE  NOTED.]  In  all  surveys  the  courses  must  be  expressed 
according  to  the  true  meridian,  and  the  variation  of  the  magnetic  meridian 
from  the  true  meridian  must  be  expressed  on  the  plat,  with  the  date  of  the 
Burvey. 

History:     Enacted  March  12,  1872,  founded  upon  S 10  Aet  April  9,  1850, 
Stats.  1850,  p.  171. 

§  4272.  SUBVEYOK  TO  EMPLOY  ASSISTANTS^  WHEN.  If  a  party  for 
whom  a  survey  is  made  does  not  furnish  the  chainmen  and  markers,  the  sur- 
Teyor  may  employ  the  necessary  chainmen  and  markers,  and  receive  the  rea- 
sonable hire  of  all  assistance  [assistants]  necessarily  employed. 

Hrstory:     Enacted  March  12,  1872,  founded  upon  ( 12  Aet  April  0,  1850, 
Stats.  1850,  p.  171. 

§  4273.  SXTRVEYOB  TO  TBANSBOT  PLATS  AND  FIELD  NOTES  TO 
STTBVEYOR-OENEBAL  WHEN  BEQUIBED.  Bach  county  surveyor,  imme- 
diately after  making  any  survey,  except  surveys  of  city  or  town  lots,  must 
make  out  a  copy  of  the  field  notes  and  plat,  and  transmit  the  same  to  the 
surveyor-general,  indicating  plainly  upon  the  plat  at  what  point  of  any  line 
any  river  or  stream  or  county  line  is  touched  or  crossed.  He  must  communi- 
cate to  the  surveyor-general  such  information  concerning  surveys  made  by 
him,  and  other  matters  connected  with  the  duties  of  his  office,  as  may  be 
required. 

History:     Enacted  March  12,  1872,  fonnded  npon  8  13  Act  April  9,  1850, 
Stats.  1850,  p.  171. 

§  4274.  TO  ASSIST  SX7SVE70B.OENE&AL^  WHEN.  Each  county  sur- 
Teyor  must,  when  required,  aid  and  assist  the  surveyor-general  in  making 
surveys  within  the  county. 

History:     Enacted  March  12,  1872,  fonnded  upon  8 14  Act  April  9,  1850, 
SUts.  1850,  p.  172. 

■ 

§  4275.  WHEN  COUNTY  SXTSVEYOR  INTERESTED  IN  LANDS,  COURT 
BSA7  APPOINT  SOME  OTHER  PERSON.  When  the  county  surveyor  is 
interested  in  any  land,  the  title  to  which  is  in  dispute  and  a  survey  thereof 
is  necessary,  the  court  must  direct  the  survey  to  be  made  by  some  disinterested 
person,  and  the  person  so  appointed  is  for  that  purpose  authorized  to  admin- 
ister and  certify  oaths.    He  must  return  such  survey,  verified  by  his  affidavit 
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annexed  thereto,  and  receive  for  his  services  the  same  fees  as  the  eonntj  sur- 
veyor would  be  entitled  to  for  similar  services. 

History:     Enacted  Mareh  12,  1872,  founded  apon  |4  Act  April  9^  1850^ 
8Ut8.  1850,  p.  170. 


ARTICLE  X. 

OORONBR. 

S  4285.    Coroner  to  bold  hKjnest.  8  4289.  Jnstiea  of  peace  to  act  as  coroner  ii 

S  4286.    Coroner  to  bury  bodj   wben.     [Ex*  certain  cases. 

penses  charge  of  eonnty,  when.]  8  4290.  Coroner  to  discharge  duties  of  sherii!, 

8  4287.    To  deliver  to  county  treasurer  prop-  when. 

erty,  etc.,  found  on  body.  8  4291.  [No  such  section.] 

8  4288.    Auditing  accounts  of  coroner.  5  4292.  Coroner  may  subpcsna  physieiaa  or 

chemist,  for  what  purpose. 

§  4286.  OORONEB  TO  HOLD  INQUEST.  The  coroner  mnst  hold  inquests 
as  prescribed  in  chapter  two,  title  twelve,  part  two  of  the  Penal  Code. 

History:     Enacted  March  12,  1872. 

As  t«  eoroaer,  lH«a«*t  uia  aatiee  9tf  see  KBRR'S  CTG.  PBN.  OODB  U  1610-1619  and 
notes. 

§  4286.  OORONEB  TO  BUEY  BODY,  WHEN.  [EXPENSES  CHABCB 
OF  COUNTY,  WHEN.]  When  an  inquest  is  held  by  the  coroner,  and  no 
other  person  takes  charge  of  the  body  of  the  deceased,  he  mnst  cause  it  to  be 
decently  interred;  and  if  there  is  not  sufficient  property  belonging  to  the 
estate  of  the  deceased  to  pay  the  necessary  expenses  of  the  burial,  the 
expenses  are  a  legal  charge  against  the  county. 

History:     Enacted  March  12,  1872. 

§4287.  TO  DEUVEB  TO  COUNTY  TEEASUBEB  PBOPEBTY,  ETC., 
FOUND  ON  BODY.  The  coroner  must,  within  thirty  days  after  an  inqueat 
upon  a  dead  body,  deliver  to  the  county  treasurer  or  the  legal  representatives 
of  the  deceased  any  money  or  other  property  found  upon  the  body. 

History:     Enacted  March  12,  1872. 

§4288.  AUDITINO  ACCOUNTS  OF  COEONEB.  Before  auditing  or 
allowing  the  accounts  of  the  coroner,  the  supervisors  must  require  him  to  file 
with  the  clerk  of  the  board  a  statement  in  writing,  verified  by  his  afSdavit, 
showing: 

1.  The  amount  of  money  or  other  property  belonging  to  the  estate  of 
the  deceased  person  which  has  come  into  his  possession  since  his  last  state- 
ment. 

2.  The  disposition  made  of  such  property. 

History:     Enacted  March  12,  1872. 

§4289.  JUSTICE  OF  PEACE  TO  ACT  AS  COEONEB  Df  CEBTADT 
CASES.  If  the  office  of  coroner  is  vacant,  or  he  is  absent  or  unable  to  attend, 
the  duties  of  his  office  may  be  discharged  by  any  justice  of  the  peace  of  the 
county,  with  the  like  authority  and  subject  to  the  same  obligations  and  pen* 
alties  as  the  coroner. 

History:     Enacted  March  12,  1878. 
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§4200.    COBONEK  TO  DISCHASaE  DUTIES  OF  8HEBIFF,  WHEN. 

In  the  cases  specified  in  article  four  of  this  chapter,  the  coroner  must  dis« 
charge  the  duties  of  sheriff. 

History:     Enacted  March  12,  1872. 
As  to  coroner  mettnfg  a«  slicrUEy  8««  ant«    I  4191. 

§  4291.     [No  such  section.] 

§  4292.  GOBONEK  HAT  SUBPOENA  PHYSICIAN  OB  CHEMIST,  FOB 
WHAT  PUBPOSK  The  coroner,  or  other  officer  holding  an  inquest  upon  the 
body,  of  a  deceased  person,  may  subpoena  a  physician  or  surgeon  to  inspect  the 
body,  or  a  chemist  to  make  an  analysis  of  the  contents  of  the  stomach  or  the 
tissues  of  the  body  of  the  deceased,  and  to  give  a  professional  opinion  as  to  the 
cause  of  the  death.  Any  physician,  surgeon,  or  chemist  professionally  attend- 
ing as  a  witness  on  an  inquest,  or  upon  a  trial  of  any  person  charged  with 
murder  or  manslaughter,  or  in  cases  of  inquiry  into  the  lunacy  or  insanity  of 
any  person,  as  above  provided,  shall  be  allowed  a  reasonable  compensation  for 
such  attendance  or  examination  by  the  board  of  supervisors,  upon  the  written 
certificate  of  the  court  or  officer  requiring  such  services,  as  to  the  extent  and 
value  of  the  same ;  but  such  certificate  shall  not  be  conclusive  as  to  the  amount 
of  compensation. 

Hfatory:  Enacted  April  27,  1880,  Code  Amdts.  1880  (Pol.  pt.)  p.  103. 
The  act  adding  this  section  was  held  unconstitutional,  see  history,  {  4000 
ante. 

Applied,  elt«d,  eomtrwed,  referred  to,  etc.*  Sn:  Lioonard  vs.  January,  56  CaL  1,  4  (amdt. 
1^80  construed  aa  unconstitutional). 


ARTICLE  XL 

ASSESSORS,     TAX-COLLECTORS,     SCHOOL     SUPERINTENDENTS,     PUBLIC     ADMINIS- 
TRATORS,   AND    COMMISSIONER    OP   HIQHWAYa 


S  4304.    Duties  of  commissioner  of  highways 
and  road  commissioners  and  over- 


S  4300.  Duties  of  assessor. 

S  4301. .  Duties  of  tax-collector. 

S  4302.  Duties  of  school  superintendents.  seers. 

S  4303.  Duties  of  public  administrator. 

§  4300.    DUTIES  OF  ASSESSOR.    The  assessor  must  perform  such  duties 
as  are  prescribed  in  title  nine,  part  three  of  this  code. 

History:    Enacted  March  12,  1872. 
Am  to  dvtlee  of  maaeMory  see  ante  S§  8672-  3678.   8820,   8831,   8889,   8862. 

§  4301.    DUTIES  OF  TAX-GOLLECTOB.    The  tax-collector  must  perform 
such  duties  as  are  prescribed  in  title  nine,  part  three  of  this  code. 

History:    Enacted  March  12,  1872. 


1.  Applied,  cited,  construed,  referred  to. 

2,  License-taxes    to    be    collected    by    tax- 

collector. 

1.  APPLIED,  CITED,  CONSTRmBD,  RE* 
FERRED  TO,  etc..  In:  Ventura  Co.  vs.  Clay, 
112  Cal.  65,  71,  44  Pac.  Rep.  488  (construed 
with  §  4103  ante). 

2.  LICENSE  TAXES  TO  BE  COIiliECTED 
BY  TAX-COLLECTOR. — Legislature  created 
office  of  tax-collector  for  each  county  by 
I  4108  of  this  code,  and  by  this  section  de- 


clared that  "the  tax-collector  must  perform 
such  duties  as  are  prescribed  in  title  IX 
part  ni  of  this  code."  which  title  enjoined 
that  of  collecting  taxes  on  property;  and 
the  duty  to  collect  taxes  on  business  (li- 
cense taxes)  is  of  a  like  kind. — ^Ventura  Co. 
Ts.  Clay,  112  Cal.  66,  73,  44  Pac.  Rep.  488. 

Aa  to  duties  of  tax-collector^  see  ante 
S8  3746-8810. 

As  to  toz-collcctlBSy  menermMlTp  ■••  ante 
9  8746. 
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§  4302.  DUTIES  OF  SCHOOL  SUPEBINTEMDENTS.  The  sehool  super- 
intendent  must  perform  such  duties  as  are  prescribed  in  title  three,  part  three 

of  this  code.  History:    Enacted  March  12,  1872. 

As  im  avperlatendeiit  of  ynbUe  ImstTwetloB,  dmtk^u  of,  see  anU  9i  1688,  1548-1858. 

§4303.  DUTIES  OF  PUBLIC  ADMINISTRATOB.  The  public  adminis- 
trator must  perform  such  duties  as  are  prescribed  in  chapter  thirteen,  title 
eleven,  part  three,  of  the  Code  of  Civil  Procedure. 

History:    Enacted  March  12,  1872. 

Applied,     cited.     eoBstmed,     referred    to,  As  to  pvblle  admtetiitmtory  see  KERR'S 

etc.,  in:  County  of  Los  Angreles  vs.  KellosTff,      CYC.    CODB    CIT.    FROG.    H 1726-1744   and 
146  CaL  690,  698.  80  Pao.  Rep.  861  (cited).  notes. 


§4304.  DITTIES  OF  OOMBOSSIONEB  OF  HIGHWAYS  AND  ROAD 
OOBmiSSIONEBS  AND  OVEBSEEBS.  The  commissioner  of  highways  and 
road  overseers  must  perform  such  duties  as  are  prescribed  in  title  six,  part 
three,  of  this  code. 

Hfatory:  Enacted  March  12,  1872;  repealed  April  27,  ISSO,  Code 
Amdts.  1880  (PoL  pt.),  p.  103;  act  held  onconstitatLona],  see  history, 
8  4000  ante. 


Appltedy    eitedy     eoBstmed,     referred    to.  As  to   wmtcrs  as  pvbUo   wsys,  see  ante 

etc.,  in:  Leonard  vs.  January,  66  CaL  1,  4      18848. 
(amdL  1880  construed  as  unconstitutional). 

ARTICLE  XIL 

CONSTABLES.   JUSTICES   OP  THE  PELA.CB,  AND   INFERIOR   OPFICBRa 

§  4314.    Constables  to  attend  jnstices'conrts.  S  4316.    Duties  of  justieeB  of  the  peace. 

S  4315.    Governed  by  the  law  pTcscribing  sheriff's  duties. 

§  4314.  CONSTABLES  TO  ATTEND  JUSTICES'  OOXTRTS.  Constables 
must  attend  the  courts  of  justices  of  the  peace  within  their  townships  when- 
ever so  required,  and  within  their  counties  execute,  serve,  and  return  all 
process  and  notices  directed  or  delivered  to  them  by  a  justice  of  the  peace  of 
such  county  or  by  any  competent  authority. 

History:  Enacted  March  12,  1872;  amended  April  27,  1880,  Code 
Amdts.  1880  (Pol.  pt.),  p.  103;  act  held  unconstitutional,  see  history^ 
S4000  ante. 

Applied,     dtcd,     constmedy     referred     to,  CODB    CIV.    FROC    §{  85-llS,    8S2-9SC    and 

etc..   In:   Lieonard   vs.   January.   56  Cal.   1.   8  notes, 

(amdt.   1880  construed  as  unconstitutional).  Aa   to   eonatable,   appolmtlas   of  dcp«tles 

As  to  Jiutlces'  courts,  see  KERR'S  CYC.  hTp  aeo  ante  Iff  876.  877. 

§4316.  GOVERNED  B7  THE  LAW  PBESCRIBINa  SHEBIFF'S 
DUTIES.  All  the  provisions  of  article  four  of  this  chapter,  except  the  fourth 
and  sixth  subdivisions  of  section  four  thousand  one  hundred  and  seventy-six, 
apply  to  constables  and  govern  their  powers,  duties,  and  liabilities. 

■HiaYory:    Enacted   March   12,   1872. 

Applied,     cited,     constmed,     referred     to.  As  to  akerlll^  datlea  mif  see  ante  {S417S- 

etc.   In:    CardweH   vs.   Sabichi,   69   Cal.   490,       4193. 
493   (cited). 

§  4316.  DUTIES  OF  JUSTICES  OF  THE  PEACE.  Justices  of  the  peace 
must  perform  such  duties  as  are  prescribed  in  title  eleven,  part  two,  of  the 
Code  of  CSvil  Procedure,  and  such  other  duties  as  are  prescribed  by  law. 

History:    Enacted  March  12,  1872. 
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Ayyllcdy    elted»    CMurtraed*    referred    tOp  Am  to  Jnjitleee'  eovrtat  see  KBRR^S  CTC. 

«te..  In:  Prince  vs.  Citj  of  Fresno,  88  CaL      CODB   CIV.   FROG.   U 110-118,   888-826    and 
<407,  410,  26  Pac  Rep.  606  (cited).  notes. 

CHAPTER  IV. 

SALARIES  AND   FEES  OF  OFFICEL 

9  4328.    Salaries  of  eonnty  judges  and  dis-  S  4332.    Officer  to  perform  service  wlien  fees 

trict  attom^s.  are  paidl 

§  4329.    Salary  of  county  judges  fixed   (r»-  S  4333.    No  charge  to  be  made  under  writ  of 

pealed).  habeas  corpus. 

§  4330.    Salary  of  district  attorneys  fixed.  8  4334.    Fees  to  be  paid  to  treasurer. 
$4331.    Ck)ntinuing  acts  fixing  salaries  and 

fees  of  county  officers. 

§4328.  SALABIES  OF  COUNTY  JUDGES  AND  DISTRICT  ATTOR. 
NETS.  The  salaries  of  county  judges  and  district  attorneys  must  be  paid 
monthly  from  the  county  treasury,  on  the  warrants  of  the  county  auditor, 
lleir  salaries  are  fixed  in  the  succeeding  sections  of  this  chapter. 

History:  Enacted  March  12,  1872;  amended  April  27,  1880,  Code 
Amdts.  1880  (PoL  pt.),  p.  104;  set  held  unconstitutional,  see  history^ 
8  4000  ante. 

Avplledt  elted,  coaetmedy  referred  to,  eto..  In:  Leonard  vs.  January,  fi6  CaL  1*  8  (amdt. 
1S80   construed   as  unconstitutional). 


§  4829.    SALARY  OF  C0UNT7  JUDGES  FIXED  (repealed). 

History:  Enacted  March  12,  1872;  repealed  February  25,  1880,  Code 
Amdts.  1880  (Pol.  pt.),  p.  1;  amended  April  27,  1880,  Ck)de  Amdts.  1880 
(Pol.  pt.),  p.  104;  act  held  unconstitutional,  see  history,  (4000  ante. 
The  act  repealed  provided  as  follows:  "The  salaries  of  county  judges  aro 
as  follows:  1.  Of  San  Francisco,  five  thousand  dollars;  2.  Of  Sacramento, 
three  thousand  dollars;  3.  Of  Alameda,  twenty-five  hundred  dollars;  4.  Or 
Nevada  and  Tuba,  twenty-four  hundred  dollars;  5.  Of  Amador,  Los 
Angeles,  Napa,  Placer,  San  Joaquin,  Santa  Clara,  Solano,  and  Sonoma,  two 
thousand  dollars;  6.  Of  Butte,  Colusa,  Contra  Costa,  El  Dorado,  Marin, 
Mendocino,  Merced,  Siskiyou,  Stanislaus,  Sutter,  Tehama,  and  Tolo,  fifteen 
hundred  dollars ;  7.  Of  Calaveras,  Fresno,  Humboldt,  Kern,  Mariposa,  Mon« 
terey,  Plumas,  San  I/uis  Obispo,  Santa  Barbara,  Santa  Cruz,  Shasta,  Sierra, 
and  Tuolumne,  twelve  hundred  dollars;  8.  Of  Alpine,  Klamath,  Lake, 
Lassen.  San  Diego,  San  Mateo,  Trinity,  and  Tulare,  one  thousand  dollars; 
and,  9.  Of  Del  Norte,  Inyo,  Mono,  and  San  Bernardino,  eight  hundred 
dollars." 

Aypllcd,  cited,  conatmed,  referred  to,  eta,  fn:  Leonard  vs.  January,  66  CaL  1,  8  (amdt. 
1880   construed  as   unconstitutional). 

§4330.  SALABY  OF  DISTRICT  ATT0BNE78  FIXED.  The  annua] 
salaries  of  district  attorneys  are  as  follows: 

1.  Of  San  Francisco,  five  thousand  dollars. 

2.  Of  Sacramento,  thirty-six  hundred  dollars. 

3.  Of  Los  Angeles,  three  thousand  dollars. 

4.  Of  San  Joaquin,  Santa  Oara,  and  Alameda,  twenty-five  hundred  dollars. 

5.  Of  Butte,  seventeen  hundred  dollars. 

6.  Of  Nevada,  two  thousand  dollars;  and  of  Ck)lusa,  eighteen  hundred 
dollars. 

7.  Of  Sonoma,  eighteen  hundred  dollars. 

8.  Of  Bl  Dorado,  Placer,  Amador,  Marin,  Contra  Costa,  Tuolumne,  Napa, 
Yolo,  Yuba,  and  Santa  Cruz,  fifteen  hundred  dollars. 

9.  Of  Mariposa,  Merced,  San  Mateo,  Shasta,  Siskiyou,  Stanislaus,  Tehama, 
Fresno,  Kern,  Mendocino,  San  Luis  Obispo,  Santa  Barbara,  Tulare,  San  Diego, 
and  Plumas,  twelve  hundred  dollars. 
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10.  Of  Monterey,   Sutter,   Trinity,   Sierra,   and   Calaveras,   one   thousand 
dollars. 

11.  Of  Inyo  and  Lassen,  eight  hundred  dollars. 

12.  Of  Del  Norte,  Humboldt,  Elamath,  Lake,  and  San  Bernardino,  seyen 
hundred  dollars. 

18.  Of  Alpine,  six  hundred  dollars. 
14.  Of  Mono,  five  hundred  dollars. 

Hfstory:     Enacted  March  12,   1872;    amended   March  28,   1872,   Stats. 
1871-2,  pp.  653-654. 

1.  Applied,  cited,  eonstmed,  referred  to.  B7S),  which  was  intended  to  regulate  sal- 

2.  District  attorneys'  salaries  and  fees.  aries  of  district  attorneys  as  contradistla- 
^«..  ^-^^^  ^  ^  M  m  ^  gulshed  from  fees,  to  which  they  were 
I.    A»»U«d,  eH««,  «.n.tr..«,  Ntened  to,      ^„^,y^j   ^„^^^  existing  laws.   wa.   not  In- 


etc.,  In:  PlUsbury  vs.  Brown,  46  Cal.  46»  49 
(construed). 


tended   and   did   not   have   effect   to   rep«al 
prior  statutes  allowing  fees  in  addition  to 


1.    District  attorneys*  salaries  and  fees.—      salaries."— Pillabury  vs.  Brown,   45  CaL  46, 
"Section    4330    of    the    Political    Code,    as      49^ 
amended   March   28,   1872    (Stats.    1871-2   p. 

§4331.  OONTmniNa  acts  fixing  &ALABIES  AND  FEES  07 
C0XINT7  0FFIGEB8.  Nothing  in  this  code  not  contained  in  this  chapter 
affects  any  of  the  provisions  of  the  statutes  relating  to  the  compensatioD, 
salaries,  or  fees  of  county  or  township  officers;  but  all  such  statutes  are  recog- 
nized as  continuing  in  force,  notwithstanding  the  provisions  of  this  code, 
except  so  far  as  they  are  affected  by  or  are  inconsistent  with  the  provisions 

of  this  chapter. 

History:    Enacted  March  12,  1872. 

Applied,  elted,  eonstrncd,  referred  to»  etc,  in:  Adams  vs.  San  Francisco.  60  CaL  IIT, 
118    (cited). 

§  4332.    OFFICER  TO  PEBFORM  SERVICE  WHEN  FEES  ABE  PAID. 

The  officers  mentioned  in  this  title  are  not  in  any  case,  except  for  the  st8te 
or  county,  to  perform  any  official  services,  unless  upon  the  prepayment  of  the 
fees  prescribed  for  such  services,  except  as  in  the  succeeding  section  provided 
by  law;  and  on  such  payment  the  officer  must  perform  the  services  required 
For  every  failure  or  refusal  to  perform  official  duty  when  the  fees  are  ten- 
dered, the  officer  is  liable  on  his  official  bond. 

History:    Enacted  March  12,  1872. 

Applied,  elted,  coastmed,  referred  to,  etc,  in:  Tregrambo  vs.  Comanche  M.  ft  11  Oo^ 
67  Cal.  601,  606    (cited). 

§  4333.  NO  CHARGE  TO  BE  MADE  XTNDEB  WBIT  OF  HABEAS  COS- 
PUS.  No  fee  or  compensation  of  any  kind  must  be  charged  or  received  by 
any  officer  for  duties  performed  or  services  rendered  in  proceedings  upon 

habeas  corpus. 

History:    Enacted  March   12,   1872. 

§  4334.  FEES  TO  BE  PAID  TO  TBEASUBEB.  In  all  cases  in  which  anr 
provision  of  law  authorizes  an  officer  who  receives  a  salary  to  perform  an 
official  act,  and  he  performs  such  act,  all  fees  chargeable  for  the  performance 
of  such  act  shall  be  collected  by  him  and  paid  over  to  the  treasurer  or  other 
officer  authorized  by  law  to  receive  the  same. 

!    History:     Enacted  March  10,  1891,  Stats,  and  Amdts.  1891,  p.  67. 
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1.  A^ppliedy  eitedy  eoiiBtraed,  referred  to.  •f  VLmxt^  18,  l^n,  because  the  amendment 

2.  Section  waa  not  repealed  by  the  act  of  to  code  did  not  take  effect  until  sixty  days 

March  10,  1891.  after  its   passagre  and   before   time  County 

-m        A      «•  ^    ^A^ji  -I ^        «        M  *  Government  Law  bad  been  passed  and  took 

1.     AppUed,  eltcd,  ooairtraed,  referred  to,  ^^p^^^  March  31,   1891    (Stats.   1891   p.   296). 

etc..    in:    County    of    San    Luis    Obispo    vs.  requiring   salaried    county    officer,    to    pay 

Felts,    104    CaL    60,    66,    87    Pac.    Rep.    780  over  to  treasurer  all  fees  collected  by  them. 

< construed).  — County  of  San  Luis  Obispo  vs.  Felts,  104 

a.     This  seetlOB  was  not  repealed  by  act  CaL   60,   66,  87  Pao.  Rep.   780. 


CHAPTER  V. 

OTHER    COUNTY   CHARQBS. 

$  4343.    County  charges  to  be  audited.  S  4346.     ISama]  Certifleates  of  amount.  [Pro- 

$  4344.    Examination  [enumeration]  of  county  eeedings  in  eoUeetion  of.] 

charges.  1 4347.    Application    [of  provision,   to  what 

9  4345.    Costs    on   removal   of   criminal   ao-  actions]. 

tiona.  14848.    Officers  entitled  to  fees.    Compensa- 

tion of  supervisors. 

§4343.    00UNT7  OHAKOES  TO  BE  AUDITED.     Accotints  for  eonnty 

charges  of  every  description  must  be  presented  to  the  board  of  supervisors  to 

be  audited,  as  prescribed  in  article  three,  [chapter*  two]  title  two,  part  four, 

of  this  code. 

!    History:     Enacted  March  12,  1872. 

Jkm  to  yresentatloii   of   aeeowita   to   board  of  anyorvlMKrfly  see  ante  114072-4074.. 

§4344.    EXAMINATION    [ENUMERATION]    OF   COUNTY   OHABGES. 

The  following  are  county  charges: 

1.  Charges  incurred  against  the  county  by  virtue  of  any  provision  of  this 
title ; 

2.  The  compensation  of  the  district  attorney,  and  all  expenses  necessarily 
incurred  by  him  in  criminal  cases  arising  within  the  county ; 

3.  The  compensation  allowed  by  law  to  sheriffs  and  constables  for  executing 
process  on  persons  charged  with  criminal  offenses;  for  services  and  expenses 
in  conveying  criminals  to  jail ;  for  service  of  subpoenas  issued  by  district  attor- 
neys, and  for  other  services  in  relation  to  criminal  proceedings  for  which  no 
specific  compensation  is  prescribed  by  law; 

4.  The  expenses  necessarily  incurred  in  the  support  of  persons  charged  with 
or  convicted  of  crimes  and  committed  therefor  to  the  county  jail ; 

5.  The  sums  required  by  law  to  be  paid  to  grand  jurors  and  indigent  wit- 
nesses in  criminal  cases; 

6.  The  accounts  of  the  coroner  of  the  county  for  such  services  as  are  not 
provided  to  be  paid  otherwise ; 

7.  All  charges  and  accounts  for  services  rendered  by  any  justice  of  the  peace 
for  services  in  the  examination  of  persons  charged  with  crime  not  otherwise 
provided  for  by  law; 

8.  The  necessary  expenses  incurred  in  the  support  of  county  hospitals,  and 
the  indigent  sick  and  the  otherwise  dependent  poor  whose  support  is  charge- 
able to  the  county; 

9.  The  contingent  expenses  necessarily  incurred  for  the  use  and  benefit  of 
the  county; 

10.  Every  other  sum  directed  by  law  to  be  raised  for  any  county  purpose 
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under  the  direction  of  the  board  of  superviBors,  or  declared  to  be  a  county 
charge ; 

11.  The  salary  of  the  commissioner  of  highways  must  be  paid  at  the  close  of 
each  quarter. 

History:  Enacted  March  12,  1872;  amended  April  27,  1880,  Code 
Amdts.  1880  (Pol.  pt.),  p.  104;  act  held  unconstitutional,  see  history, 
8  4000  ante. 


1.  Applied,  cited,  construed,  referred  to.  8l    SkerUr  may  rae  eoumtr  f< 

2.  Sheriff  may  sue  county  for  food  for  pris-      piiMmenh^Sheriff.  havinir  fumlahed  neces 


oners.  sary  food  to  prisoners,  may  sue  and  recoTer 

1.    Applied,  Hted,  eonstraed,  referred  to,  ^^   county   reasonable   compensaUon    there- 

etc.   In:    Leonard  vs.  January.  66  Cal.   1.  8  for.— Fulkerth  vs.  County  of  Stanislaus,  67 

(amendment  1880  construed  as  unconstltu-  ^*^  •**•  ^^^'  ^  ^^^  ^^^  ''^^ 
tlonal);    Fulkerth  vs.  County  of  Stanislaus, 
67  Cal.  884,  886,  7  Pac.  Rep.  764  (construed). 

§4345.  008T8  ON  BEMOVAL  OF  OBmiNAL  ACTIONS.  When  t 
criminal  action  is  removed  before  trial,  the  costs  accruing  upon  such  remoYal 
and  trial  shall  be  a  charge  against  the  county  in  which  the  indictment  was 
found. 

History:     Enacted  February  28,  1874,   Ck>de  Amdts.  1873-4^  p.   175. 

§  4346.  [SAME.]  CERTIFICATES  OF  AM0X7NT.  [PROCEEDINGS  IH 
COLLECTION  OF.]  The  clerk  of  the  county  to  which  such  action  is  removed 
shall  (Certify  the  amount  of  costs  allowed  and  certified  by  the  court  to  the 
auditor  of  his  county,  and  such  auditor  shall  audit  the  same  and  draw  his 
warrants  therefor  upon  the  treasurer  of  the  county  from  which  such  action 
was  removed,  and  such  auditor  shall  forward  to  said  treasurer  and  auditor  of 
the  county  from  which  said  action  was  transferred  as  aforesaid,  a  certified 
copy  of  the  total  amount  of  costs  allowed  by  the  court,  giving  each  item  as 
certified  to  him  by  the  county  clerk  and  the  court;  and  the  auditor  receiving 
such  certified  copy  of  said  costs  allowed,  shall  enter  the  same  in  his  books  as 
a  charge  against  the  treasurer  of  his  county,  and  the  county  treasurer  of  the 
county  from  which  such  action  was  removed  must  immediately  upon  presenta- 
tion pay  said  warrant  out  of  the  general  fund  of  said  county ;  or  if  at  the  time 
of  presentation  there  is  not  sufficient  moneys  in  the  said  general  fund  to 
pay  the  same,  he  must  indorse  upon  said  warrant,  '*Not  paid  for  want  of 
funds,"  and  said  warrant  must  be  registered,  and  shall  draw  interest  at  the 
same  rate  and  be  paid  in  the  same  manner  as  though  it  had  been  drawn  bj 
the  auditor  of  the  county  where  the  indictment  was  found. 

Hfatory:     Enacted  February  28,  1874,  Code  Amdts.  1873-4,  pp.  175-176. 

§  4347.  APPLICATION  [OF  PROVISION,  TO  WHAT  ACTIONS].  Sec- 
tions four  thousand  three  hundred  and  forty-five  and  four  thousand  three 
hundred  and  forty-six  of  this  code  shall  apply  to  aU  criminal  actions  which 
have  been  or  may  be  removed  for  trial  since  the  first  day  of  January,  eighteen 
hundred  and  seventy-three. 

History :     Enacted  February  28,   1874,   CJode  Amdts.   1873-4,  p.  176. 

§4348.  OFFICEBS  ENTITLED  TO  FEES.  COBCPENSATION  OF 
SUPERVISOBS.  The  county  surveyor,  coroner,  and  justices  of  the  peace, 
and  constables  receive  fees  and  commissions  which  are  prescribed  by  law, 
which  fees  and  commissions  shall  be  in  full  payment  for  all  services  rendered 
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by  them.  Bach  member  of  the  board  of  supervisors  shall  receive  five  dollars 
a  day  for  each  day  necessarily  employed  in  attending  the  sessions  of  the  board, 
and  twenty  cents  a  mile  in  traveling  to  and  from  his  residence  to  the  county 
seat;  provided,  that  no  charge  shall  be  made  for  more  than  one  trip  at  [each] 
term  of  the  board;  and  provided  further,  that  such  per  diem  and  mileage 
shall  not  exceed  in  the  aggregate  the  sum  of  eight  hundred  dollars  per  itTiTmTn 
for  any  one  of  such  supervisors. 

History:     Enacted  April  27,  1880,  Code  Amdts.  1880  (PoL  pt),  p.  104; 
see  history,  (4000  ante. 

Applied,  elted,  coB«traed,  referred  imp  stOi*  In:  Leonard  vs.  jABoary.  fi(  CaL  1, 4  (amend- 
ment 1880  conatnied  aa  unconstitutional). 
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TITLE  m. 

GOYEBNBIENT    OF   dTIEa 
Chapter  I.    Crnxs  as  Bodies  Gobpobate,  SS  4354-4374. 

n.     £Z£OUTIVB  POWKRS,  SS  4385-4393. 

III.    Leoislativx  Powers,  S9  4403-4414. 

lY.    Judicial  Powees,  SS  4424-4432. 

Y.    Certain  Statutes  Belatinq  to  Gitibs  ahd  Towns  and  Snsmfi 
Continued,  S4442. 

YL    Funding  and  Betundino  or  Cmr  Indebtedness,  89  4445-4449* 


CHAPTER  L 

CITIBS  AS  BODISS  CORPORATE. 


S  4354.  General  powers. 

S  4355.  Distribution  of  powers. 

S  4356.  City  declared  hj  legislature. 

S  4357.  Boundaries,  how  changed. 

9  4358.  Petition  to  supenrisors  (repealed). 

9  4359.  Undertaking  for  expenses  of  election 

(repealed;* 

S  4360.  Supervisors  to  order  an  election  (re- 
pealed). 

9  4361.    Notice  of  election,  ete.  (repealed). 

9  4362.  Ordinance  approvuog  such  annexation 
(repealed). 

9  4363.    Order  of  supervisors,  etc.  (repealed). 

94364.  Expenses  of  election,  how  paid  (re- 
pealed). 


9  4365. 

9  4366. 
9  4367. 

9  4368. 
9  4369. 


9  4370. 
9  4371. 
9  4372. 

9  4373. 
9  4374. 


Certified    copies    of    order    to    he 

transmitted  and   filed    (repealed). 
Act  to  fix  time  of  the  first  election. 
Notice   of   election   and   canvan  of 

returns. 
Who  are  city  electors. 
Common  council;    cities  [to  provide 

for  election   and   appointment  of 

city  officers]. 
Elective  officers  of  cities. 
Direct  taxes  [limitation  of]. 
Condemnation    of    private   propcrtj 

for  city  use. 
Yacancies  in  office. 
Official  oaths  and  bonds. 


§  4364  GENERAL  POWEBS.  A  city  is  a  body  politic  and  corporate,  witib 
the  general  powers  of  a  corporation,  and  the  powers  specified  or  necessarilj 
implied  in  this  title  or  in  special  laws. 

History:    Enacted  March   12,   1872. 


L    Classification,  Organization,  and  Beorgan- 
ization. 

1.  Annulment  of  corporation. 

2.  Cities,   and    consolidated    cities    and 

counties — No  distinction. 

8.  Classification  —  According   to   populap 

tion. 

4.  Same — Act  constitutional. 

5.  Same — Different   regulations   for   dif- 

ferent classes. 

6.  Same — Power    of    classification  —  Be- 

striction, 
7,8.  Judicial  notice. 

9.  Municipal    corporation — ^Is    compound 

being. 

10.  Same — Is   mere   governmental   instru- 

ment. 

11.  Same — When  and  how  far  regarded  as 

a  government. 

12.  Beorganizatdon,    effect    of,    and    pre- 

sumptions. 

13.  Eeorganization    must    be    in    manner 

prescribed. 

14.  Reorganization  under  general  laws. 

n.    Constitutional    Provisions    and    General 
Laws. 

15.  All  city  charters,  except  as  to  "mu- 

nicipal   affairs,"    are    controlled    by 
general  law. 


16.  Constitution  of  1879— Continued  exist- 

ence of  cities  or  towns  existing  under 
special  act. 

17.  Same — Did   not   repeal    provisions  of 

prior  special  charters. 

18.  Same — Effect  of.  in  general. 

19.  Same — Effect  of,   where  charter  pro- 

visions   conflict    with    general    lav 
subsequently^  passed. 

20.  Consolidated  governments — In  general 

21.  Same — Citj  and  county  of  Ban  Fraa- 

cisco. 

22.  Same — Enactment  of  law. 

28.  General  laws  do  not,  bj  implication, 

repeal  special  acts  for  munieipalltiea. 

24-26.  "Municipal  affairs"  amendment— Cities 

and  towns  as  to  "municipal  affairs" 

are  not  controlled  bj  general  lawa 

27.  •'Municipal  affairs" — ^What  are. 

28.  Same  —  License   imposed    by   city  or 

town  for  revenue. 

29.  Same — Matter  of  opening  streets. 
80.  Same — Taxation    for    municipal   pur- 
poses. 

31.  Special  act  cannot  repeal  general  law. 

m.    Municipal  Charters. 

32.  Amendment — 67  general  law. 

33.  Same  —  Mandatory     and     prohibitory 

provisions. 
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34.  Same— Only  once  in  two  y^ean. 

35.  Same — Bef  erence  to  time  of  election. 

36.  Same — Bepeals  what,  hj  implication. 

37.  Article  of  constitution  as  a  charter. 

38.  Citj  and  county  of  San  Francisco- 

Authority    to   adopt   a   freeholders^ 
charter. 

39.  Same — Charter  of,  not  subject  to  or 

controlled  br  general  law. 

40.  Same — Formulation  and  adoption,  ef- 

fect of — Eligibility  of  tax-collector. 

41.  Same — Freeholders'  charter  superseded 

what  laws. 

42.  Same— Legislative    action    not    neeei- 

sary. 

43.  Same  —  "Legislative      authority"  — 

Amendment  need   not  be  presented 
to  mayor  for  approval. 

44.  Same — New  charter,  validity  of. 

45.  Same— "Begular  election"  synonymous 

with  "general  election." 

46.  Effect  of  reference  to  section  of  code 

is  to  make  section  part  of  charter. 

47.  Election — Charter  not  adopted,  when* 

48.  Same— Discretion  of  board  of  super* 

visors    to    submit   proposed   amend* 
ment. 

49.  Same — "Special  election"  means  what. 

50.  Freeholders  —  Constitute  legal  board, 

when. 

51.  Same— Who  are  ineligible. 

52.  Illegal  provision  as  to  custody  of  pub- 

lie  moneys. 

53.  May  be  approved  without  eoneurrenee 

of  governor. 
54, 55.  Nature  and  eonstmetion  of. 

56.  Bemain  in  force  untU  su]perseded  in 

mode  prescribed  by  constitution. 

57.  Bepeal  of  charter,  effect  of  upon  ex- 

isting contracts. 

58.  Supersede  what  code  provisions. 

59.  What  cities  may  frame  without  legis- 

lative action. 

60.  What  not  subject  to  general  laws. 

61.  Whole  charter  not  invfdid,  though  part 

of  it  may  be. 

rV.    Municipal  Indebtedness. 

62.  Claimant   must   look  where,  for  pay- 

ment. 

63.  Claim  for  burial  of  indigent  dead. 

64.  Constitutional     provisions  —  Construe- 

tion  of. 

65.  County  not  to  bear  expense  of  city 

government. 

66.  Indebtedness  void,  when. 

^•69.  Indebtedness  of  one  fiscal  year  cannot 
be  paid  out  of  revenue  of  future 
year. 

70.  Same — Payment  of  ordinary  debts. 

71.  Mode  of  satisfying  judgment  should 

be  made  part  thereof. 

72.  Municipal   bonds — ^Are  invalid,  when. 

73.  Same — Issuance  of,  necessity  of  sub- 

mission of  question  to  voters. 

74.  No  indebtedness  shall  be  incurred  ex- 

cept in  manner  stated  by  constitu- 
tion. 

75.  Pa  J  ment  of  claim — Defeat  of — ^Liabil- 

ity of  surplus  funds. 

76.  Protection  of  taxpayers  by  constitu- 

tional provision* 
Pol  C— 7t 


Y.    Municipal  Powers. 

77.  Are  confined  to  limits  prescribed  by 
law. 
78,  79.  Are  defined  by  law — Notice. 

80.  Are   to   be   exercised   through   legally 

constituted  agents. 

81.  As  to  holding  property  and  perform- 

ing contracts. 

82.  As  to  licenses. 

83.  As  to  local,  police,  sanitary,  and  other 

regulations. 

84.  As  to  public  squares. 

85.  Same — Streets. 

86.  Can  act  only  in  mode  prescribed  by 

charter. 

87.  Legislative  power  as  to  assessment. 

L    CLASSIFICATION,  ORQANIZATION,  AND 
REORaANIZATION. 

Aji  to  acta  Talldatliisr  iBCOTporatloa  of 
dtlcfl,  see  HBlfNING'8  OBNB2RAL  LAWS  pp. 
088-986. 

Am  to  act  Talldatlasr  orsraBlaatlon  aad  Ia« 
oorporattoa  of  mvnlelpal  corpomtlona  of 
■txtb  elaaa,  see  HBlflflNCS  OBlfBIRAI. 
liAWS  pp.  074,  976. 

Aa  to  diMslllcatloii  of  mvnlelpiilltiefl  by 
Bvmber  of  Inbabltaats  for  pvTpoaea  of  lofllo* 
latton,  see  note  68  L.  R.  A  622. 

Aa  to  comitlea,  dtlea,  and  tovma,  see 
Const.  1879  art.  XI  ||  1-19,  HBlflfING*8 
GBNBRAL  LAWS  pp.  xc-xdv. 

Aa  to  dlatateorpomtlon  of  nmnldpal  eor* 
poratlona,  see  HBNNING'S  OBNBRAL  LAWS 
p.   929. 

Aa  to  dlataicoipomtloii  of  nmnldpal  eov« 
poratlona  of  alrtb  daaa,  see  HBlflfIlfG*S 
OBNBRAL  LAWS  pp.   989-992. 

Aa  to  ncceaalty  of  reeordlnsr  of  mapa  of 
dtica,  towna,  etc.,  see  HBNNINQ'9  OBN- 
BRAL LAWS  pp.   968-969. 

Aa  to  pbyaical  cbaractcrlatlca  ncccaaavy  to 
mnntdpal  oivanlaatioay  see  monographlo 
note  by  H.  P.  Farnham,  26  L.  R.  A  765-767. 
Aa  to  potrcr  of  Icsfalatnre  to  Impoae  npoa 
■gianldpalltlea,  bnrdcaa,  and  to  control  tbeir 
local  admlnlatratlon  and  property^  see 
monographic  note  by  O.  H.  Parmele,  48  L. 
R.   A    466-498. 

Aa  to  protcetlnsr  cltlca,  tovma,  ^ie^  from 
OTcrflowt  see  HBIflflNCPS  OBlfERAL  LAWS 
pp.   968-970. 

Aa  to  rcorganlaatton  of  nmnldpal  cor- 
poratlona,  see  HBlflflNCS'S  GElfBRAL 
LAWS   pp.    970,    971. 

Aa  to  riffbt  of  taxpayer  to  Inspect  booka 
of  mnnldpalltlca,  see  monogrraphlc  note  by 
1£.  IC  Mann,  64  L.  R.  A  418-426. 

Aa  to  Tarlona  mattcra  conccmlnsr  nmnld- 
pal corporatlonsy  see  HBlf NUVCS'S  GBNBRAL 
LAWS  pp.   748-992. 

Aa  to  wbat  conatttvtca  m  dty,  see  post 
I  4866. 

1.     ANNULMBNT    OF    OORPORATIOlf . — 

Where  positive  and  Important  provisions  of 
law  concerning  organisation  of  municipal 
corporation  have  been  violated  or  ignored, 
corporation  may  be  annulled  at  suit  of 
people. — People  ex  rel.  Boardman  vs.  Town 
of  Linden,  107  CaL  94.  98,  101,  40  Pac  Rep. 
116. 


14964 


(IIM) 


CI^SSIFICATION  OF  CITIBS— CONSTITI7TIOir. 


IPt.IT. 


9.  CITIIBS  AND  CONSOLIDATBD  CFTIBS 
AHD  COUNTIB8~-NO  DISTIlfOTION^— There 

10  no  distinction  between  cities  and  con- 
solidated cities  and  counties.  They  are 
both  ''municipal  corporations*'  within 
meaning  of  constitution. — ^Denman  vs.  Brod- 
erick.  111  Cal.  96,  105.  48  Pac  Rep.  616. 

S.  CLASSIFICATION —  ACCORDING  TO 
POPULATION. — Municipal  corporations  may 
be  classified  according  to  population,  and 
manner  of  their  classification  beingr  subject 
for  legislative  control,  will  not  be  interfered 
with  by  courts. — People  ex  reL  Daniels  vs. 
Henshaw,  76  CaL  486,  446,  If  Pac.  Rep. 
418. 

4.  Act  eonatltotlonal. — Act  of  March  t, 
1883,  classifying  municipal  corporations  ac« 
cording  to  their  population  is  constitutional. 
— Prlckett  vs.  Stanislaus  Co.,  78  Cal.  810, 
812,  14  Pac.  Rep.  795;  Los  Angeles  vs.  Teed, 
112  Cal.  810,  828,  44  Pac.  Rep.  S80. 

5.  Different  regulations  for  different 
einsees. — In  matters  pertaining  to  municipal 
organization,  legislature  may  make  dif- 
ferent regulations  for  different  classes  so 
created. — Pasadena  vs.  Stimson,  91  Cal.  238, 
249,  27  Pac.  Rep.  604;  Los  Angeles  vs.  Teed, 
112  Cal.  819,  328,  44  Pac.  Rep.  580. 

C     PoiTcr  of  classlflcatlon — Restriction. — 

Legislature  has  power  to  classify  munici- 
pal corporations  by  enactment  of  general 
laws,  but  this  classification  must  be  founded 
upon  differences  which  are  either  defined 
by  constitution,  or  natural,  and  which  will 
suggest  reason  which  might  rationally  be 
held  to  justify  diversity  in  legislation.  It 
must  not  be  arbitrary,  for  mere  purpose  of 
classification.  Laws  enacted  in  pursuance 
of  such  classification  are,  properly  speak- 
ing, neither  local  nor  special.  They  are 
general  laws  because  they  apply  alike  to 
all  who  are  similarly  situated  as  to  their 
peculiar  necessities. — ^Darcy  vs.  Mayor,  etc 
of  San  Jose,  104  CaL  642,  645,  88  Pac.  Rep. 
600. 

7.  JUDICIAL  NOTICES^ — Courts  are  bound 
to  take  Judicial  notice  of  fact  that  no  city 
was  ever  organized  under  code. — Ix>s  An- 
geles vs.  Teed,  112  Cal.  819,  826,  44  Pac. 
Rep.  680. 

8.  A  court  will  take  judicial  notice  of 
fact  of  incorporation  of  city  or  town. — 
Pasadena  vs.  Stimson,  91  Cal.  238,  256,  27 
Pac.  Rep.  604. 

9.  MUNICIPAL  CORPORATION— Is  eom- 
ponnd  being. — ^Municipal  corporation,  from 
nature  of  ends  intended  to  be  accomplished 
by  its  creation,  is  compound  being  acting 
in  different  capacities. — Holland  vs.  San 
Francisco,  7  Cal.  861,  877. 

10.  Is   mere  governmental   instmment. — 

An  incorporated  city  is  mere  governmental 
instrument  formed  under  state  laws  for 
purpose  of  internal  administration. — Wln- 
bigler  vs.  Mayor  of  Los  Angeles,  46  CaL 
86,  88. 

11.  Wlien  and  bow  far  regarded  mm  m 
government. — Although  municipal  corpora- 
tion has  delegated  to  it  certain  powers  of 
government,  it  is  only  in  reference  to  those 


delegated  powers  that  It  will  be  regarded 
as  government. — ^Touchard  vs.  Touchard,  6 
CaL   806,    807. 

la.     REORGANIZATION,      EFfnEKTT     OF» 
AND  PRESUMPTIONS.— W^hen  new  form  Is 
given   to   an  old   municipal   corporation,  or 
such  corporation  is  reorganized  under  aev 
charter,    taking    in    this    new    organizatioo 
in   place   of   old   one,    and    embracing  snb* 
Btantially   same   corporate    lawa    and  same 
territory.   It   will   be   presumed    that  legis- 
lature intended  continued  existence  of  same 
corporation,  although   different    powers  an 
possessed  under  new  charter   and  different 
officers  administer  its  affairs;  in  absence  of 
express  provision  for  their  payment  other- 
wise, it  will  also  be  presumed  in  such  cast 
that  legislature  intended  that  liabilities,  as 
well  as   rights   of   property   of   corporatioo 
In  its  old  form,  should  accompany  corpora- 
tion in  its  reorganization. — Bates  vs.  Qreg- 
ory,  89  Cal.  887,  896,  26  Pac  Rep.  891. 

18.  RBORGANIZATION  M1TST  BE  IX 
MANNER  PRESCRIBED.— Under  Municipal 
Corporations  Act  of  March  13,  1883  (Stata 
1888  p.  08),  a  municipality  'which  formerlr 
existed  under  special  charter  can  only  be 
reorganised  in  manner,  and  after  com- 
pliance with  all  conditions,  prescribed  is 
such  act. — People  vs.  Tcwn  of  Berkeley.  IM 
Cal.  298,  804,  86  Pac.  Rep.  691,  23  !«.  R  A 
888. 

14.  REORGANIZATION  ITNDER  OEM- 
BRAIi  LA1VS« — Cities  and  towns  organised 
or  incorporated  before  adoption  of  new  con- 
stitution may  become  organized  under  gen- 
eral laws  whenever  majority  of  electors 
voting  at  general  election  shall  so  deter- 
mine, and  shall  organise  in  conformitr 
therewith.— Const.  1879  art.  XI  f  6,  HBX- 
NING'S  GBNERAIi  LAWS  p.   xc. 

II.      CONSTITUTIONAL    PROVISIONS   AND 
GENERAL.  LAWa 

As  to  legfslatlve  control  over  property  of 
mmilclpalltles,  see  monographic  note  >» 
Am.  St.  Rep.  629-640. 

That  leslslature  may  authorise  aiiiBiclfd 
eorporatlons  to  doaate  lands  for  wwrth/ 
parposeS)  see  note  11  Ia  R.  A.  124. 

IB.  ALL  CITY  CHARTERS,  EIXCEPT  AS 
TO  "MUNICIPAL  AFFAIRS,"  ARE  CON- 
TROLLED BY  GENERAL  LAl^.— All  citr 
charters  (except  in  "municipal  affairs," 
under  constitutional  amendment  of  Nov.  (, 
1894),  are  subject  to  control  by  general 
law. — Davies  vs.  Los  Angeles,  86  CaL  37,  41, 
24  Pac.  Rep.  771;  Kennedy  vs.  Miller,  97  CaL 
429,  433,  82  Pac.  Rep.  558. 

See  Const.  1879  art.  XI  f  6,  HENNING^ 
GENERAL  LA^WS   p.  za 

As  to  miulelpal  ehartera  Im  geMcral,  see 
pars.  82-61   this  note. 

IC  CONSTITUTION  OF  187»— Centiaacd 
existence  of  eltlea  or  towaa  exiatlag  wader 
speetal  met. — ^Under  art.  XI  1 6  of  constitu- 
tion of  1879,  any  city  or  town  existing  under 
special  act  of  legislature  at  time  of  adoption 
of  present  constitution,  continues  to  exist 
in  such  case  until  it  elects  to  organise 
under  general  laws  enacted  by  legislators 
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^or  exemption  of  municipal  corporations,  or 
obtains  freeholders'  charter  under  provi- 
sions of  art.  XI  9  8  of  constitution.  Until 
It  does  one  or  the  other  of  these  thlngrs, 
special  act  under  which  it  exists,  and  which 
constitutes  its  charter,  continues  in  force, 
and  cannot  be  vacated  or  abrogated  by  any 
act  of  legrlslature. — ^Ex  parte  Helm,  143  Cal. 

665,  666,  77  Pac.  Rep.  468. 

17.  Did  mot  repeal  provisions  of  prior 
«p«cUil  charters. — Constitution  of  1879,  and 
legislation  had  under  it,  did  not  affect  or 
repeal,  by  implication,  provisions  of  any 
prior  special  charter  of  municipality 
granted  before  adoption  of  that  constitu- 
tion, concerning:  number  of  Justices  of  peace 
therein. — Ex  parte  Armstrong,   84  CaL   666, 

666,  24  Pac.  Rep.  598. 

18.  Effect  of;  In  general. — Constitution 
of  1879  did  not  abolish  municipalities  of 
state,  or  abrogate  their  charters,  nor  change 
powers  granted  by  them,  except  where  they 
may  have  been  enlarged  or  contracted  by 
its  provisions;  on  contrary,  constitution 
made  existing  municipalities  more  inde- 
pendent of  state  control  by  inhibiting  state 
legislature  from  passing  special  laws  for 
any  municipality  and  from  imposing  taxes 
"for  any  municipal  purpose."  At  same  time 
it  conferred  upon  all  existing  municipalities 
power  to  make  and  administer  within  their 
reasonable  limits  all  such  local,  police, 
sanitary,  and  other  laws  as  are  not  in  con- 
flict with  general  laws.  —  In  Matter  of 
Guerrero.  69  Cal.  88,  92,  10  Paa  Rep.  261. 

19.  Effect  ot,  where  charter  provisions 
conflict  with  scneml  law  sobscanentlT 
passed. — ^In  case  of  charter  provisions, 
which  are  admittedly  valid  at  time  of 
their  adoption,  constitution  does  not  declara 
that  provisions  of  charter  under  such  cir- 
cumstances are  repealed  or  annulled  where 
they  come  in  conflict  with  provisions  of 
general  law  subsequently  passed.  It  de- 
clares merely  that  charter  provisions  shall 
be  subject  to  and  controlled  by  general 
laws. — Byrne  vs.  Drain,  127  Cal.  663,  666,  60 
Pac.  Rep.   483. 

30.  CONSOLIDATED  GOVERlf  MENTS  — 
In  general. — Under  art.  XI  9  7  of  constitu- 
tion of  1879  provisions  of  that  constitution 
applicable  to  cities  apply  also  to  consoli- 
dated governments;  and  all  provisions 
applicable  to  counties  shall  also  be  ap- 
plicable to  such  consolidated  governments, 
except  as  to  such  as  are  inconsistent  with 
provisions  of  constitution  applicable  to 
cities  or  prohibited  to  cities;  which  in- 
dubitably makes  all  provisions  of  consti- 
tution which  were  applicable  to  cities 
likewise  applicable  to  consolidated  govern- 
ments, although  provisions  applicable  to 
counties  may  also  be  applicable  to  such 
consolidated  governments  if  not  inconsist- 
ent with  provisions  of  constitution  appli- 
cable to  cities,  or  prohibited  by  it  to  them.— 
Desmond   vs.   Dunn,    66   Cal.    242,   248. 

21.     City  and  connty  of  San  Prancisco. — 

The  present  '^dty  and  county  of  San  Fran- 
cisco** is  continuation  of  late  municipal 
corporation    known    as    the    "city    of    San 


Francisco*';  under  Consolidation  Act  and 
acts  amendatory  thereof,  it  is  nothing  more 
or  less  than  municipal  corporation,  and 
question  whether  general  law  affects  it  or 
not  must  be  solved  by  rules  which  have 
been  established  for  determining  when  gen- 
eral law  does  or  does  not  apply  to  munici- 
pal corporation. — Wood  vs.  Board  of  Elec- 
tion Commissioners,  68  Cal.  661,  663. 

S2.  Enactment  of  laws. — Charter  provi- 
sion of  city  and  county  of  San  F*rancisco 
that  "an  ordinance  shall  embrace  but  one 
subject  which  shall  be  expressed  in  its 
title,"  is  merely  directory. — Law  vs.  San 
Francisco,  144  Cal.  884,  888,  77  Pac.  Rep. 
1014. 

28.  GENERAL  IjAWS  DO  NOT,  BY  IM* 
PLICATION,  REPEAL  SPECIAL  ACTS  FOR 
MUNICIPALITIES.— It  is  principle  of  very 
extensive  operation  that  statutes  of  a  gen- 
eral nature  do  not  repeal,  by  implication, 
charters  and  special  acts  passed  for  the 
benefit  of  particular  municipalities. — Wood 
vs.  Board  of  Election  Commissioners,  68 
Cal.    661,    668. 

24,  ^MUNICIPAL  AFFAIRS^  AMEND- 
MENT— Cities  and  towns*  as  to  <<ninnlclpal 
affairs,'*  are  not  controlled  by  general  laws. 

— Cities  and  towns  existing  under  special 
acts  of  legislature  adopted  prior  to  taking 
effect  of  constitution  of  1879  have  not 
been,  since  adoption  of  "municipal  affairs", 
amendment  of  art.  XI  fi  6  of  constitution, 
subject  to  or  controlled  by  general  laws, 
so  far  as  "municipal  affairs"  are-  concerned, 
and  provision  of  such  special  acts,  so  far 
as  they  relate  to  "municipal  affairs,**  cannot 
be  affected  by  any  law  enacted  by  legis- 
lature of  state. — ^Ex  parte  Helm,  148  Cal. 
668,  667,  77  Pac.  Rep.  468;  Ex  parte  Lemon, 
148  Cal.  668.  660,  77  Pac.  Rep.  466. 

26.  Effect  of  amendment  of  art.  XI  S  6 
of  constitution,  In  1896.  was  to  exempt  cities 
existing  under  freeholders*  charter,  framed 
and  adopted  by  authority  of  constitution  of 
1879,  from  all  interference  of  legislature  in 
"municipal  affairs";  and  there  can  be  no 
distinction  in  this  regard,  in  view  of  lan- 
guage of  constitutional  provision,  between 
such  cities  and  cities  and  towns  existing 
under  special  legislative  charters  granted 
prior  to  adoption  of  our  present  constitu- 
tion.— Ex  parte  Helm,  148  Cal.  653.  656,  77 
Pac.  Rep.   463. 

28.  Since  amendment  of  art.  XI  §6  of 
tbe  constltntlon,  in  1896,  cities  and  towns, 
existing  under  special  act  of  legislature, 
approved  prior  to  adoption  of  constitution 
of  1879,  which  have  not  elected  to  organize 
under  general  law  relating  to  corporations 
for  municipal  purposes,  are  not,  in  "muni- 
cipal afTalrs,"  subject  to  or  controlled  by 
general  laws. — Ex  parte  Helm,  143  Cal.  663, 
665.  77  Pac.  Rep.  463. 

27.  <^UNIC1PAL   AFFAIRS"— Are   what. 

•^"Municipal  affairs,"  as  those  words  are 
used  in  organic  law,  refer  to  internal  busi- 
ness affairs  of  municipality.  It  was  inter- 
nal business  affairs  of  municipalities  then 
existing,  and  those  of  municipalities  to  be 
thereafter      created,       that      constitutional 
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amendment  was  framed  to  meet.  There  is 
no  sound  reason  why  freeholders'  charters 
should  not  be  framed  and  ratified  under 
general  laws. — Fra^ley  vs.  Phelan,  126  CaL 
183,    387,    68    Pac.    Rep.    928. 

28.  IJcense  ImposeA  by  elty  or  towa  for 
revenue  Is  ''municipal  affair'*  within  mean- 
ing of  Const.  1879  art.  XI  I  6,  and  is  there- 
fore not  subject  to,  or  controlled  by*  greneral 
laws. — ^Bx  parte  Braun,  141  Cal.  204,  218, 
74  Pao.  Rep.  780;  Bx  parte  Helm,  148  Cal. 
663,  568,  77  Pac.  Rep.  468;  Ex  parte  Lemon, 
148  Cal.  658,  560.  77  Pac  Rep.  466;  Ex  parte 
Jackson,  143  Cal.  664,  672,  77  Pao.  Rep.  467. 

M.  Matter  of  openlns  streets  of  munici- 
pality is  "municipal  affair." — Byrne  vs. 
Drain,  127  Cal.  663,  667,  60  Pae.  Rep.  488. 

50.  Taxattoa     for     nmaldpal     parpoaes» 

whether  by  assessment  upon  property,  or 
tax  upon  business,  is  a  purely  "municipal 
matter,"  and  is  expressly  recogrnized  by 
art.  XI  §  10  of  constitution,  which  pro- 
hibits legislature  from  imposing:  taxes  upon 
municipal  corporations,  or  inhabitants,  or 
property  thereof,  for  municipal  purposes, 
and  provides  that  legrlslature  may  vest,  in 
corporate  authorities  thereof,  power  to 
assess  and  collect  taxes  for  such  purposes. — 
Ex  parte  Braun,  141  Cal.  204,  210,  74  Pao. 
Rep.  708. 

51.  SPECIAIi  ACT  CANNOT  REPBAIi 
GENERAL  LAW. — Special  act  of  le^lslatura 
pertaininer  to  one  city  cannot  repeal  general 
law  pertainlngr  to  all  cities. — Santa  Barbara 
vs.  Eldred,  05  Cal.  878,  884,  80  Pac  Rep. 
662. 

in.     MUNICIPAL  CHARTERR 

As  to  amendfltenta  to  ehartcm  of  miimlel- 
pal  corporations,  see  note  68  Am.  Dec  470- 
472. 

As  to  pvblle  duties  latposcd  by  sswilctpal 
ebarters,  see  note  80  Am.  St.  Rep.  888-886. 

aa.  AMBlVDMBBrr — ^By  veaeral  law. — ^A 
city  charter  may  bo  amended  by  general 
law. — ^Thomason  vs.  Ashworth,  78  Cal.  73,  79, 
14   Pac.   Rep.    616. 

That  all  elty  ehartcrsy  ezeept  In  ^'mvniei- 
pal  affalrsy'*  are  subject  to  control  by  sen* 
oral  laws.— See  par.  16  this  note. 

SS.  Mandatory  and  prohibitory  prorl- 
olons. — Provisions  of  constitution  as  to 
adoption  of  amendment  of  freeholders' 
charters  are  mandatory  and  prohibitory 
when  mode  of  amendment  Is  commanded, 
and  all  others  are  prohibited. — ^Blanchard 
vs.  Hartwell,  131  Cal.  263,  264,  266,  68  Pac 
Rep.   849. 

84.  Only  once  In  two  ycars« — Under  con- 
stitution, city  charter  can  be  amended  only 
once  in  two  years. — Blanchard  vs.  Hart- 
well,   181   Cal.   263,   265,   63  Pac.  Rep.   349. 

SJS.     Reference     to      time      of     election. — 

Article  XI  §  8  of  constitution,  which  pro- 
vides that  ratified  freeholders*  charter  may 
be  amended  at  intervals  of  not  less  than 
two  years,  etc.,  has  reference  solely  to  time 
of  general  or  special  election  at  which  pro- 
posed amendment  Is  submitted  for  ratifi- 
cation.— Harrison  vs.  Roberts,  145  Cal.  173, 
176,   78   Pac.  Rep.   687. 


Repeals  w^luity  by  Implication. — When 
city  charter,  as  amended,  provides  who 
shall  constitute  board  of  commissioners  of 
public  works,  and  when  commissioners  shall 
be  elected,  and  an  election  is  held  at  which 
new  board  is  created,  old  members  are  no 
longrer  clothed  with  oflldal  authority;  and 
such  amendment  to  charter  necessarily  re- 
peals by  implication  any  provisions  of  law 
flxine:  term  of  office  at  four  years. — ^People 
ex  rel.  Miller  vs.  Davlo,  114  CaL  363.  366.  46 
Pac   Rep.   160. 

57.  ARTICLE  OF  OONSTITirriON  AS  A 
C»ARTER.r-.Article  XI  ill  of  constitution 
of  1879  Is  itself  charter  for  each  county. 
city,  town,  and  township  in  state,  so  far  as 
its  local  regrulations  are  concerned;  and  noth- 
ing less  than  positive  and  general  law  upon 
same  subject  can  be  said  to  create  conflict 
within  meaning-  of  this  section. — Ex  parte 
Campbell.  74  Cal.  20.  26,  6  Am.  St.  Rep.  418, 
IS  Pac.  Rep.  818. 

58.  Cirr  AND  COITNTT  OF  SAN  FRAN- 
CISCO— ^Anthorlty  to  adopt  fr«elMldc««» 
charter. — City  and  county  of  San  Francisco, 
as  merged  and  consolidated  municipality, 
had  constitutional  authority  to  adopt  free- 
holders* charter,  and  was  authorised  to  fix 
in  such  charter  manner  in  which,  and  times 
at  which,  and  terms  for  which,  county 
officers  should  be  elected  or  appointed. — 
Martin  vs.  Board  of  Election  Commissioner^ 
126  Cal.  404,  406,  68  Pac  Rep.   932. 

80.  Charter  of,  not  snbjcct  to  or  ceo- 
trolled  by  seneml  law. — Charter  of  ctty 
and  county  of  San  Francisco  which  ante- 
dated constitution  of  1879,  and  which  was 
not,  therefore,  framed  or  adopted  by  Itf 
authority,  is  not  subject  to  or  controlled  by 
greneral  laws. — ^Desmond  vs.  Dunn,  Si  CaL 
242,   247. 

As  to  what  cities  are  not.  In  "annnlclpBl 
affairs,'*  snbject  to  seneml  lawo*  aeo  par. 
26  this  note. 

40.  Formnlatlon  and  adoption,  effect  of— 
BUslblllty  of  ta9c-oollect(»r. — Act  of  Sao 
Francisco  In  formulating  charter  and  de- 
termining provisions  to  be  Included  therein, 
has  same  force  and  authority  aa  wonM 
charter  with  same  provisions  enacted  by 
legrielature  that  was  not  restrained  by  any 
constitutional  limitations.  Its  adoption  by 
city  and  approval  by  legislature  In  manner 
prescribed  is  mode  prescribed  by  constitu- 
tion for  its  enactment,  and  haa  same  effect 
aa  that  of  law  which  is  passed  by  bill  under 
provision  of  art.  IV  §  16  of  constitution.  It 
must  be  held,  therefore,  that  provisions  of 
charter  of  San  BYancisco,  In  reference  to 
qualifications  for  eligibility  to  office  of  tax- 
collector,  have  been  established  by  legis- 
lative authority  of  state,  and  are  valid.— 
Sheehan  vs.  Scott,  146  CaL  684,  687,  79  Faa 
Rep.   860. 

41.  Freeholders'  charter  anpejseded 
what  laws. — Under  trt.  XI  98  of  constitu- 
tion of  1879,  as  amended,  freeholders'  char- 
ter of  city  and  county  of  San  Francisco 
superseded  all  laws  inconsistent  with  sudi 
charter. — ^Martin  vs.  Board  of  Election  Com- 
missioners, 126  Cal.  404,  412,  68  Pac.  Rep. 
932. 
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49.     Lc^UiIatlTe    action    not    neeeaaary-- — 

L«egrl8latlve  action  is  not  necessary  to  en- 
able inhabitants  of  city  and  county  of  San 
F*ran Cisco  to  act,  under  art.  XI  §  8  of  consti- 
tution, in  matter  of  framing  charter.  The 
constitution  of  1879  nowhere  provides, 
either  expressly  or  by  implication,  for  such 
lesrlslative  interference.  It  was  manifestly 
intention  of  art.  XI  S9  8,  18,  and  14,  as  well 
as  of  art.  IV  I  25  of  constitution,  to  emancl- 
'pate  municipal  governments  from  authority 
and  control  formerly  exercised  over  them 
by  legislature,  and  this  is  more  apparent  in 
view  of  fact  that  charter  framed  by  board 
of  freeholders,  ratified  by  vote  of  people, 
cannot  be  amended  by  legislature. — People 
vs.  Hoge.  65  Cal.  612,  618. 

43.  "Legislative  authority^ — Amendment 
need  not  be  presented  to  mayor  for  ap« 
provaL — "Legislative  authority"  of  city  does 
not  include  its  mayor.  Hence,  an  amend- 
ment to  freeholders'  charter  of  city  and 
county  of  San  Francisco,  proposed  by  board 
of  supervisors,  which  constitutes  "legis- 
lative authority"  thereof,  need  not  be  pre- 
sented to  such  ofllcer  for  approval. — Har- 
rison vs.  Roberts,  146  Cal.  173,  180,  78  Pac. 
Rep.  687. 

44.  New  eharter,  vnlidlty  of. — ^New  char- 
ter of  city  and  county  of  San  Francisco, 
which  was  to  take  effect  January  1,  1900, 
was  valid  and  constitutionally  adopted. — 
Fragley  vs.  Phelan,  126  Cal.  883,  391,  58 
Pac.  Rep.  923. 

40.  *<ReKiilar  eleetlon^  aynonymona  ^rltb 
"ireneral  eleetlon,"  —  Term  "regular  elec- 
tion," used  in  tl4  of  Consolidation  Act  of 
city  and  county  of  San  Francisco  with 
reference  to  filling  vacancy  in  office,  was 
synonymous  with  "general  election." — Peo- 
ple ex  rel.  Webster  vs.  Babcock,  123  Cal. 
307,  309.  312.  65  Pac.  Rep.  1017. 

4«.  EFFECT  OF  HEFERBNCB  TO  SBC- 
TlOlf  OF  code:  is  to  make  SECTION 
PART  OF  CHARTER.— If  city  charter  re- 
fers to  particular  title  of  Political  Code  for 
its  powers  and  provisions,  legal  effect  of 
such  reference  is  to  make  such  title  part 
of  charter  of  city. — Ex  parte  Lemon,  148 
Cal.  558,  560,  661.  77  Pac.  Rep.  455. 

47.  ELECTION  —  Charter  not  adopted, 
'When. — Charter  submitted  to  voters  at  gen- 
eral municipal  election  is  not  adopted 
merely  because  it  received  majority  of 
votes  cast  therefor,  where  it  did  not  receive 
majority  of  all  votes  cast  at  such  election. 
— Santa  Rosa  vs.  Bower,  142  Cal.  299,  801, 
76    Pac.    Rep.    829. 

48.  Discretion  of  board  of  anpervlsora  to 
■nbmit  proposed  amendments.  —  Where 
amendments  to  municipal  charter  are  peti- 
tioned for  by  15  per  cent  of  qualified  voters 
of  city  and  county  of  San  Francisco,  board 
of  supervisors  of  that  city  are  invested  with 
full  discretion  to  order  special  election,  or 
to  wait  until  next  general  election,  to  sub- 
mit proposed  amendments  to  vote  of  people. 
— LiUbliner  vs.  Alpers,  146  Cal.  291,  292,  78 
Pac.  Rer.   722. 

49.  ''Special  election,**  means  what. — Tha 
words   "special   election"   in   constitution   of 


1879  art.  XI  S  8,  which  provides  that  a  city 
charter  may  be  amended  at  a  general  or 
special  election,  etc.,  mean  an  election  held 
for  the  purpose  of  voting  upon  amendments 
to  the  charter. — People  ex  rel.  Miller  vs. 
Davie,  114  Cal.  863,  865,  46  Pac  Rep.  160. 

50.  FREEHOLDERS  —  Conatltnte  legal 
boardy  when. — Though  two  of  fifteen  free- 
holders, who  have  been  elected  to  frame 
charter  for  city,  are  ineligible,  the  remain- 
ing  thirteen  members,  if  regularly  elected, 
constitute  legal  board  with  authority  to 
act  in  matter  of  framing  charter. — People 
ex  rel.  Hoffman  vs.  Hecht.  105  Cal.  621,  627, 
45  Am.  St  Rep.  96,  88  Pac  Rep.  941,  27 
L.  R.  A.  203. 

51.  "Who  are  Ineligible. — Under  constitu- 
tion of  1879  art  XI  S  8,  board  of  fifteen 
freeholders  authorized  to  frame  city  char- 
ter must  be  composed  of  those  who  have 
been  for  at  least  five  years  qualified 
electors  of  city;  those  who  lack  this  qualifi- 
cation are  ineligible  to  office  of  freeholder. 
— People  ex  rel.  Hoffman  vs.  Hecht,  105  Cal. 
621,  625,  46  Am.  St.  Rep.  96,  88  Pac.  Rep. 
941,  27  L.  R.  A.  208. 

55.  II.LBGAL  PROVISIONS  AS  TO  CT7S- 
TODY  OF  PUBLIC  MONEYS. — ^Where  city 
charter  is  inconsistent  with  both  spirit  and 
letter  of  general  laws  of  state,  relating  to 
public  moneys,  and  It  is  proposed  to  take 
all  public  moneys  of  municipality  out  of 
hands  of  their  local  custodian  and  place 
them  in  possession  and  control  of  bank  or 
other  private  corporation,  taxpayer  has  suf- 
ficient interest  in  such  matter  to  prevent, 
by  suit,  consummation  of  illegal  act. — Yar- 
nell  vs.  IiOS  Angeles,  87  Cal.  603,  608,  610, 
26    Pac    Rep.    767. 

68.  MAY  BE  APPROVED  WITHOUT 
CONCURRENCE  OF  GOVERNOR.^As  gov- 
ernor is  not,  in  fact,  part  of  legislature, 
city  charter  may  be  approved  and  become 
effective  by  majority  vote  of  each  house 
of  legislature,  without  his  concurrence. — 
Brooks  vs.  Fischer,  79  Cal.  178,  176,  21  Pac 
Rep.  652,  4  L.  R.  A.  429. 

04.     NATURE   AND    CONSTRUCTION    OF. 

^-•Municipal  charters  are  grants  of  power 
.from  sovereign  authority  and  are  to  be 
strictly  construed.  Whatever  is  not  giveu 
expressly  or  as  necessary  means  for  execu- 
tion of  expressly  given  powers  is  withheld. 
— Oakland  vs.  Carpentier,  13  Cal.  540,  646; 
Douglass  vs.  Placerville,  18  Cal.  643,   647. 

66.  Authority  to  provide  municipal  gov- 
ernment for  city  is  referable  to  law-making 
power  of  state,  and  enactment  of  charter 
for  municipality  is  legislative  act. — Sheehan 
vs.  Scott,  146  Cal.  684,  687,  79  Pac.  Rep.  360. 

56.  REMAIN  IN  FORCE  UNTII.  SUPER- 
SEDED IN  MODE  PRESCRIBED  BY  CON- 
STITUTION.— All  charters  which  existed 
before  adoption  of  constitution  of  1879  re- 
mained in  force  until  superseded  in  mode 
prescribed  by  constitution. — Desmond  vs. 
Dunn,  56  Cal.   242,   246. 

67.  REPEAL  OF  CHARTER,  EFFECT 
OF  UPON  EXISTING  CONTRACTS. — ^Repeal 
of  city  charter  does  not  impair  validity  of 
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contracts  made  under  its  provisions. — Meyer 
vs.  Porter,  66  Cal.  67,  69,  2  Pac.  Rep.  884. 

58.  SUPKRSEDB  "WHAT  CODB  PBOVI- 
SlOlfS. — city  charter  supersedes  all  code 
provisions  Inconsistent  therewith,  as  to 
matters  which  are  purely  municipal  in 
their  character. — People  ex  rel.  Lawlor  vs. 
Williamson.  185  CaL  415,  421,  67  Pac.  Rep. 
604. 

59.  ^WHAT  CITIB8  MAT  FRAME  ^ITTTH- 
OUT  LBGISLATIVB  ACTION.— Under  Const. 
1879  art.  XI  §  8.  any  city  containing:  popu- 
lation of  more  than  one  hundred  thousand 
inhabitants  may  frame  charter  for  Its  own 
erovernment  without  any  legrlslatlve  action. 
—People  vs.   Hogre,   66   Cal.   612,   617,   618. 

WK  WHAT  NOT  SUBJBCT  TO  GBNERAIi 
LAWS. — Charters  not  framed  or  adopted  by 
authority  of  new  constitution  of  1879  need 
not  be  subject  to  or  controlled  by  greneral 
laws. — Desmond  vs.  Dunn,  66  Cal.  242,   247. 

As  to  what  cities  arc  not,  te  ^'mmidpal 
affnlniy'*  subject  to  seacml  laws,  vee  par. 
26  this  note. 

«1.  Wkolc  charter  not  InTalld,  thonsli 
part  of  It  Buir  be. — Whole  city  charter  can- 
not be  held  Invalid  because  of  fact  that 
few  of  Its  provisions  may  conflict  with 
general  statutes  In  force. — ^Brooks  vs. 
Fischer,  79  Cal.  178»  177,  21  Pac.  Rep.  662, 
4  L.  R.  A.  429. 

rV.     MUNICIPAL  INDEBTEDNESa 

As  to  gramlshment  of  mnnlclpalltlce,  see 
monogrraphlc  note  51  Am.  St.  Rep.  114-121. 

As  to  ImproTcmcnt  bonds  of  mnnlclpal 
corporations,  see  HBNNINO'S  GBNEStAL 
LAWS   pp.    938-940. 

As  to  Icflrislntlvc  power  to  conflrm  #ir 
IcKsIlsc  Indebtedness  of  a  mnnlclpal  cor- 
poration, see  note  21  L.  R.  A.  841. 

As  to  mnnlclpal  bonds  and  defenses  there- 
to, see  monographic  note  98  Am.  Dec  664- 
691. 

As  to  mnnlclpal  bonds  In  the  hands  of 
bona  llde  holders,  see  monographic  note  61 
Am.   St.   Rep.    822-861. 

As  to  payment  of  Indebtedness  ezlstlnv 
against  cities,  see  HBNNINCS  GBNERAL 
LAWS    pp.    961,    962. 

As  to  po^er  of  mnnlclpal  corporations  to 
lunn^  bonds,  in  aid  of  railroad  construcClon> 
see  note  6  L.  R.  A.  728. 

As  to  remedy  by  mandamns  to  compel 
payment  of  mnnlclpal  debt  by  custodian  of 
mnnlclpal  fnnds,  see  note  37  L.  R.  A.  640. 

As'  to  what  conMtltntcs  ^'Indebtedness*' 
within  mennine  of  coniitltntional  and  statu- 
tory rentrictlonii  of  IndeLtcdness  of  mnnl- 
dpnl  corporntlons,  see  monographic  note 
by  F.  H.  Bowlby,  28  L.  R.  A.  402-408. 

As  to  what  Is  mnnlclpal  ''Indebtedness'' 
within  meaning  of  prohibition  against  It, 
see  monographic  note  44  Am.  St  Rep.  239- 
243. 

As  to  vrhcther  or  not  a  contract  for  m 
period  of  years  on  wrhlch  payments  are  to 
be  made  annually  as  services  are  performed, 
constitutes  an  Indebtedness  for  agrsresate 
amount,  see  27  L.  R.  A.  769. 


Bonds  and  coupons  of  miualclpal 
tlons  as   nesotlable  InstrunMBtSi^ — See   note 
28   Am.   Roi>.   16-17. 

That  a  municipality  cannot  iauue  iMud* 
In  aid  of  m  railroad  compusyy  see  note  2 
Am.  St.  Rep.  101-106. 

02.     CLAIMANT  MUST  LOOK  WSERE  FOR 
PAYMBNT. — ^Under  constitutional   provision « 
that    each    year's    revenue    of   municipality . 
must  pay  each  year's  Indebtedness,    claim- . 
ant  against  municipality  is  bound   to  look! 
for  satisfaction  of  his  claim  to  that  yearns  I 
income,  and  only  there. — ^Montague  vs.  Eng-f 
lish,  119  CaL  226,  228,  61  Pac.  Rep.  827;  Hlg- 
glns  V8.  San  Diego,  131  CaL  294,  SOS,  83  Pac 
470. 

68.  CLAIM  FOR  BURIAIi  OF  ENDIGENT 
DE<AD. — Claim  arising  under  contract  for 
burial  of  indigent  dead,  during  fiscal  year,  f 
is  not  exempt  from  operation  of  Const 
1879  art.  XI  { 18. — ^Pacific  Undertakers  va 
Widber.  113  CaL  201.  206,  45  Pac.  Rep.  271 

•4.  CONSTmmONAIi  FROTISION— Gba- 
struetlon  of.— Const.  1879  art.  XI  918,  pro- 
viding that  "No  county,  city,  town,  township, 
etc.,  shall  incur  any  indebtedness  or  lia- 
bility, in  any  manner,  or  for  any  purpose, 
exceeding  in  any  year  the  income  and  rev- 
enue provided  for  it  for  such  year,  without 
the  assent  of  two  thirds  of  the  qualified 
electors  thereof,**  means  that  each  year's 
income  and  revenue  must  pay  each  year's 
Indebtedness  and  liability,  and  that  no  in- 
debtedness or  liability  incurred  in  any  oa« 
year  shall  be  paid  out  of  income  or  revenue 
of  any  future  year. — Smith  vs.  Broderick, 
107  CaL  644,  648,  48  Am.  St.  Rep.  167,  41 
Pac.  Rep.  1033. 

as.  COUNTY  NOT  TO  BEAR  EXPENSE 
OF  CITY  GOVERNMENT.— No  part  of  ci- 
pense  of  city  government  should  be  borne 
by  county. — County  of  Sonoma  va  Santa 
Rosa,  102  CaL  426.  429,  86  Pac.  Rep.  810. 

M.     INDEBTEDNESS   TOID,    ^ITHEN.— No 

oity  "shall  incur  indebtedness  or  liability 
in  any  manner,  or  for  any  purpose,  exceed- 
ing in  any  year  the  Income  or  revenue  pro- 
vided for  It  for  such  year,  without,"  etc 
and  "any  Indebtedness  or  liability  Incurred 
contrary  to  this  provision  shall  be  void."— 
Const.  1879  art.  XI  {18,  HENNINCP8  GE!f- 
SRAIj  laws  p.  xe. 

er.  INDEBTEDNESS  OF  ONE  FISCAL 
TEAR  CANNOT  BE  PAID  OUT  OF  INCOMIS 
OR  REVENUE   OF  FUTURE  TEAR.— Each 

year's  Income  and  revenue  of  city  must 
pay  each  year's  indebtedness  and  llabllfty. 
and  no  Indebtedness  and  liability  incurred 
in  any  one  year  shall  be  paid  out  of  Income 
or  revenue  of  any  future  year. — San  Fran- 
cisco Gas.  Co.  vs.  Brick wedel,  62  CaL  €41. 
642. 

68.  Under  constitution,  each  year's  in- 
come and  revenue  of  municipal  corporation 
must  pay  each  year's  indebtedness  and 
liability,  and  no  indebtedness  or  liability 
incurred  in  any  one  year  shall  be  paid  out 
of  Income  or  revenue  of  any  future  year- 
Montague  va  English.  119  CaL  225,  228,  SI 
Pao.   Rep.  827. 
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69.  A  debt  of  municipal  oorporatlon, 
oreated  within  certain  fiscal  year,  can  be 
paid  out  of  revenue  provided  for  that  fiscal 
year  only.  Such  Indebtedness  cannot  be 
c&rried  over  and  made  payable  out  of  rev- 
enue of  next  fiscal  year. — McGowan  vs.  Ford» 
107  Cal.  177p  186.  40  Pac.  Rep.  231. 

TO.  PaymeBt  of  ordinary  debtih — ^Under 
Oonst.  1879  art.  XI  {18.  ordinary  debts 
•created  by  municipality  itself  for  present 
needs  are  of  kind  which  must  be  paid  out 
of  revenues  of  current  year. — Bradford  vs. 
San  Francisco.  112  Cal.  687.  647.  44  Pac. 
Rep.    912. 

Tl«  MODB  OF  SATISFYING  JVnQMESST 
SHOULD  BB  MADB  PART  THBRBOF.— A0 

<;onstitution  limits  obllgratlon  of  munici- 
pality, upon  any  Indebtedness  or  liability 
that  it  may  incur,  to  Income  and  revenue 
provided  by  it  for  that  year  in  which  such 
indebtedness  and  liability  are  Incurred, 
means  for  satlsfyinfl:  judg'ment  which  estab- 
lishes that  obligation  are  equally  limited, 
and  it  is  eminently  suitable  that  mode  of 
satisfaction  should  be  made  part  of  Judgr- 
ment.  Whether  Income  for  that  year  has 
been  exhausted  or  not  is  immaterial.  The 
rights  of  parties  are  measured  by  terms  of 
constitution,  and  not  by  this  fact. — ^Weaver 
vs.  San  Francisco,  111  Cal.  819.  827,  48  Pac. 
Rep.  972. 

73.  HUNICIPAIi  BOIVDS— ARB  IinrALID» 
1¥HE:n. — Where  city  ordinance  makes  muni- 
olpal  bonds  payable  at  place  other  than 
city  treasury,  and  out  of  state,  such  bonds 
and  ordinance  authorizing  them  are  in  con- 
travention of  Const.  1879  art.  XI  S9 13,  16, 
and  are  clearly  Invalid. — Los  Angeles  vs. 
Teed,  112  Cal.  319.  829.  44  Pac.  Rep.  680. 

78.  Issvanee  of,  mecessity  of  sobmlMlon 
«f  qacstton  to  voters. — As  to  any  indebted- 
ness Incurred  after  January  1,  1880.  it  is 
necessary  that  submission  must  be  made 
to  voters  upon  question  as  to  whether  muni- 
cipal bonds  shall  be  issued,  but  it  does  not 
necessarily  follow  that  any  act  of  legisla- 
ture on  that  subject  must  contain  that  re- 
<iulrement.  It  is  sufficient  that,  by  any 
legislation,  authority  is  given  to  municipal 
government  to  call  such  an  election,  and 
that  election  Is  actually  called  and  held. — 
Los  Angelrs  vs.  Teed,  112  Cal.  319,  328,  44 
Pac.   Rep.   680. 

74.  NO  INDEBTEDNESS  SHALL  BE  IN- 
CURRED EXCEPT  IN  MANNER  STATED 
BY  CONSTITUTION^— No  indebtedness  shall 
be  incurred  by  municipality,  except  In 
manner  stated  in  constitution,  exceeding  In 
any  one  year  revenue  actually  received  by 
municipality;  that  Is,  each  year's  income 
must  pay  each  year's  liability,  no  part  of 
Tvhich  shall  be  paid  out  of  Income  of  any 
future  year. — Hlgglns  vs.  Pan  Diego,  131 
Cal.   294.   298.   68  Pac.  Rep.   470. 

75.  PAYMENT  OF  CLAIM— Defeat  of  — 
lilabflllty  of  sarpliM  funds. — There  Is  noth- 
ing in  constitution  which  Axes  payment  of 
claim  against  municipality  at  end  of  year, 
out  of  any  revenue  on  hand  in  various 
'funds'*  against  which  no  claims  exist, 
which   had   accrued   that  year.     And  where 


legitimate  indebtedness  has  been  Incurred  for 
one  of  various  objects  for  which  municlpalit> 
was  created,  and  claim  therefor  Is  duly  pre* 
sented.  It  is  not  within  power  of  municipal- 
ity to  defeat  payment  by  drawing  warrant 
on  some  exhausted  fund,  or  by  refusing  to 
draw  warrant  because  particular  fund  ap- 
plicable to  its  payment  is  exhausted.  If  a\ 
close  of  fiscal  year  there  is  surplus  In  any 
fund  not  expressly  reserved  by  some  law 
for  payment  of  claims  on  that  particular 
fund,  and  there  are  no  claims  existing 
against  that  fund,  created  during  the  year, 
such  surplus,  or  any  other  surplus  remain- 
ing in  any  other  fund  should  be,  and  is, 
available  to  discharge  unpaid  legitimate  In- 
debtedness of  that  fiscal  year. — Higglns  vs. 
San  Diego,  181  Cal.  294.  803.  63  Pac.  Rep. 
470. 

7C  PROTECTION  OP  TAXPAYERS  BY 
CONSTITUTIONAL   PROVISION.  —  The   Ux- 

payers  of  municipalities  are  protected 
against  improvident  creation  of  inordinate 
debts  which  may  be  charged  against  them 
and  their  property,  in  ever-increasing 
volume  from  year  to  year,  by  constitutional 
provision  that  each  year's  income  and  rev- 
enue must  pay  each  year's  indebtedness  and 
liability,  arfd  that  no  indebtedness  or  lia- 
bility incurred  in  one  year  shall  be  paid 
out  of  income  or  revenue  of  any  future 
year. — McBean  vs.  Fresno,  112  Cal.  159,  164, 
44   Pac.   Rep.    478. 

V.     MUNICIPAL  POWERS. 

As  to  aeqvlsltloBi  of  irraTel  beds  by  moni* 
cipal  corporations,  see  HENNINCS  GEN- 
ERAL  LAWS   p.   934. 

As  to  act  providing  for  planting  and  care 
of  shade  trees  In  cities,  see  HENNING'S 
GENERAL   LAIVS   pp.    979-988. 

As  to  anthorlty  of  cities  and  toims  to  lay 
ont  parks,  bonlcvards,  etc,  see  HENNING'S 
GENERAL  LAIVS  pp.   960,'  968. 

As  to  conpellins  railroad  to  llsht  track 
In  city  see  note  by  F.  H.  Bowlby,  41  L.  R. 
A.    422-427. 

As  to  control  of  mnnlclpalltles  over  prop- 
erty' beld  In  trusty  see  note  36  Am.  St.  Rep. 
688,   639. 

Am  to  delesration  of  authority  to  munlcl- 
polities  to  adopt  and  enforce  ordinances  for 
the  protection  of  public  lienlth,  see  mono- 
graphic note  47  Am.  St.  Rep.  541-548. 

As  to  delcsratlon  of  powers  by  municipal 
corporations,  ^'hich  involve  the  exercise  of 
discretion,  see  note  29  Am.  Rep.  108-110. 

As  to  donations  or  loanii  of  credit  by 
municipal  corporations  to  rnilronda  In  gen- 
erol,   see   note    59   Am.    Dec.    783-788. 

As  to  exemption  of  municipal  ofllcer's 
salary  front  claims  of  his  creditors,  see 
monographic  note  by  Irwin  Taylor,  64  L. 
R.   A.   573,    674. 

As  to  flreneral  and  special  powers  of  mnnl- 
elpal  corporations,  see  note  SO  Am.  St.  Rep. 
226.  226. 

As  to  general  limitations  on  the  power  of 

municipal    corporations  to   pass   ordinances, 

see  monographic  note  84  Am.  Dec.   627-643. 

As  to  arifts  by  municipal  corporations,  see 

HENNING'S  GENERAL  LAWS  p.   933. 
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As  to  bow  far  a  stream  of  iratcr  may  be 
aaed  tor  aewer  pnrpiMiea,  see  note  by  H.  P. 
Farnham,  41  U  R.  A.  761-754. 

As  to  Implied  potrer  of  municipal  corpora- 
tlott  to  borrow  money,  see  monoffrapblc  note 
80  Am.  Dec.  190-194. 

As  to  Improvements  by  municipal  cor« 
poratlonsy  see  HBNNING^S  GESNBRAIi 
LAWS   pp.    934-938. 

As  to  municipal  ownership  of  tlde-landSt 
see  monographic  note  by  H.  P.  Farnham,  64 
Ia  R.  A.  833-339. 

As  to  municipal  po'wer  to  compel  a  dtlsem 
to  accept  offlee,  see  note  by  H.  P.  Farnham, 
24  li.  R.  A.  493. 

As  to  municipal  po'wer  to  prohibit  screens 
la  bar-rooma,  see  note  by  H.  P.  Farnham, 
24  L.  R.  A.  768.  769. 

As  to  municipal  subscription  In  aid  of 
railroad  constructlouy  see  note  5  L.  R.  A. 
727. 

As  to  powers  irrantcd  to  towns  and  tII- 
lases,  see  note  8  L.  R.  A.  472. 

As  to  power  of  cities  to  create  monopolies 
for  removal  of  irarba^e  and  noxious  sub« 
stances,  see  monogrraphio  note  97  Am.  St. 
Rep.  688-601. 

As  to  power  of  legrlslature  to  delegate 
authority  to  municipal  corporation,  see  nota 
84  Am.  Dec.  632-686. 

As  to  power  of  municipalities  to  establish^ 
operate,  re^nlate,  or  lease  ferries,  see  mono* 
^aphlc  note  by  H.  P.  Farnham,  59  Za  R.  A. 
621,   628. 

As  to  poirer  of  municipality  to  create  a 
monopoly,  see  note  13  L.  R.  A.  888,  884. 

As  to  power  of  niunldpal  corporations  to 
borrow  money,  see  notes  7  Ia  R.  A.  759; 
9  L.  R.  A.  497. 

As  to  poirer  of  municipal  corporations  to 
furnish  llffht,  see  note  80  Am.  St.  Rep.  225, 
226. 

As  to  poiTcr  of  municipal  corporations  to 
make  public  Improrements,  see  note  11 
L.  R.  A.  729. 

As  to  power  of  public  ofllcera  to  make 
contracts  blndlnir  on  their  successors  or 
for  a  term  of  years,  see  note  by  J.  G.  Green, 
16  L.  R.  A.  257-259. 

As  to  rlffht  of  municipal  corporation  to 
drain  seiraBe  Into  -waters,  see  monographic 
note  by  Q.  H.  Parmele,  48  Lu  R.  A.  691-707. 

As  to  rUrht  of  municipal  corporation  to 
pollute  waters,  see  monographio  note  84 
Am.  St.  Rep.  908-926. 

As  to  riffht  of  municipality  to  bo  a  part 
owner  of  property,  see  note  by  B.  A.  Rich, 
36  L.  R.  A.  737. 

As  to  rlKhts  and  liabilities  in  respect  to 
surface  iraters,  generally,  see  note  67  L.  R. 
A.   642. 

As  to  validity  of  statutes  anthorislnv 
municipal  aid  to  miscellaneous  corporations, 
see  note  69  Am.  Dec.  788. 

As  to  validity  of  subscription  of  a  munld- 
pal  corporation  to  stock  of  railroads  In 
i^neral  see  note   59  Am.   Dec.   782,   783. 

As  to  ivhat  acts  municipal  ordinances 
maT  and  may  not  declare  criminal,  see 
monographic  note  78  Am.   St.   Rep.   271-274, 

Municipal  corporations  as  trustees  of  m 
charity. — See  note  14  L.  R.  A.  69,  70. 


Powers    of   municipal    eorporatlona   must 
bo  strictly  construed,  but  partlculariy  u] 
subject  of  appropriation  of  public 
See  note  2  Am.  St.  Rep.  92,  98. 

That  a  state  may  tAx  Its  own  municipal 
orflranlsatlons  or  their  corporate  property, 
see  note  2  L.  R.  A.  148. 

That  municipal  ordinance  which  conlUets 
with  state  law  on  the  same  subject  Is  void, 
see  note  IS  L.  R.  A.  185. 

That  telegraphs  are  subject  to  the  police 
power  of  municipalities,  see  note  13  Lu  R.  A 
464. 

77.  ARB  COlfFINBD  TO  LIMITS  PRB- 
SCRIBBD  BT  LA^W. — ^Municipal  corporation 
Is  creature  of  statute  Invested  with  certain 
power  and  capacity  only  as  these  are  con- 
ferred by  statute  or  passed  by  necessary  im- 
plication from  statutory  arrant  All  powers 
outside  of  those  limits  are  as  much  beyond 
its  reach  as  if  It  had  never  been  created. 
Its  artificial  existence  is  absolutely  bounded 
and  circumscribed  by  those  limits. — Herso 
▼a.  BsLTi  Francisco,  83  CaL  184.  143. 

TB.     ARB   DBPUfBD    BT  LATIT — If otiecw— 

Cities  are  creatures  of  law,  and  their  powers 
are  defined  by  law.  and  persona  dealing 
with  them  are  chargeable  with  notice  not 
only  of  extent  of  their  powers,  but  also 
of  mode  in  which  their  powers  may  be 
exercised. — ^McBean  vs.  San  Bernardino,  16 
Cal.  183,  187,  81  Pae.  Rep.  49. 

79.  Municipal  corporation  can  exercise 
only  such  powers  as  have  been  conferred 
upon  It  in  its  charter,  or  by  some  general 
law,  and  any  person,  in  dealing"  with  It, 
Is  charged  with  knowledge  of  every  lim- 
itation upon  Its  power  to  contract  liability. 
—Von  Schmidt  vs.  Wldber,  105  CaL  151,  1ST 
88  Pac.  Rep.  688. 

80.  ARB  TO  BB  BXBRCISBD  THROFGH 
LEGALLY  CONSTITUTED  AGENTS.  — Tht 
powers  of  a  municipality  are  to  be  exer- 
cised throufiTh  Its  legally  constituted  afirents 
— ^Its  officers,  boards,  or  departments — and 
authority  of  each  officer,  board  or  depart- 
ment, to  exercise  any  of  corporate  power 
with  which  municipality  has  been  clothed, 
must  be  distinctly  conferred  upon  that 
office,  board  or  department,  or  its  act  will 
create  no  obligation  ag-alnst  munlclpalltr. 
—Von  Schmidt  vs.  Wldber,  105  Cal.  161,  169, 
88  Pac.  Rep.  682. 

81.  AS  TO  HOLDING  PROPERTY  Alfl> 
PERFORMING  CONTRACTS.  —  Municipal 
corporations  may,  for  proper  corporate  pur- 
poses,  both  hold  property  and  perform  con- 
tracts beyond  municipal  boundaries. — ^Hewitt 
Ts.  San  Jacinto  &  P.  V.  Irr.  Dist,  124  CaL 
186.   192,   56  Pac.  Rep.   898. 

Sa.  AS  TO  LICENSES. — Municipal  cor- 
poration haa  constitutional  power  to  Impose 
licenses  for  carrying*  on  business,  or  for 
revenue,  or  for  both  regulation  of  business 
and  revenue. — In  matter  of  Guerrero,  19 
Cal.  88,  91,  10  Pac.  Rep.  261. 

83.  AS  TO  LOCAL,  POLICE,  SANITARY, 
AND  OTHER  REGULATIONS.  —  ConstltQ- 
tional   provision   that   city   may  make  and 
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enforce  within  Its  limits  all  such  locaU  po- 
lice, sanitary,  and  other  regulations  as  are 
not  in  conflict  with  general  laws,  means 
such  reerulatlons  as  are  in  accordance  with 
fundamental  or  organic  law;  otherwise, 
law-making  power  of  city  could  completely 
revolutionize  entire  city  government  un- 
der grant  of  power  to  make  such  "local, 
police,  sanitary,  and  other  regulations  as 
Ar«  not  in  conflict  with  general  laws,'*  and 
IB  effect,  make  new  charter,  by  ordinances, 
«nd  change  same  as  often  as  it  desired. — 
People  ex  rel.  Wilshire  vs.  Newman  96  CaL 
605,  €07,  SI  Pac  Rep.  664. 

84.  AS  TO  PUBLIC  SQ^UARBS. — Squares 
of  city  of  San  Francisco  were  granted  to  it 
for  public  use,  and  they  are  held  for  that 
purpose  only.  Hence,  they  cannot  be  con- 
veyed to  private  persons  by  way  of  com- 
promise, or  in  any  other  way. — San  Fran- 
cisco va  Itsell,  8t  CaL  67,  68,  69,  22  Pao. 
Rep.  74. 


85.  STREETTS. — ^A  municipal  corporation 
is,  for  many  purposes,  but  department  of 
state  organization  for  more  convenient  ad- 
ministration of  certain  powers  belonging 
to  state,  and  such  corporations,  in  their 
management  and  control  over  streets  and 
squares  within  their  limits,  and  in  acts  for 
vindication  and  preservation  of  public 
rights  therein,  exercise  part  of  sovereignty 
of  state.  —  People  ex  reL  Bryant  vs.  Hol- 
laday.  9S  Cal.  241,  248,  27  Am.  St  Rep.  186, 
29  Pac  Rep.  64. 

86.  CAX  ACT  OlfLT  IN  MODK  PRE- 
SCRIBED BY  CHARTER. — Municipal  cor- 
poration can  act  only  in  cases  and  in  mode 
prescribed  by  Its  charter. — McCoy  vs.  Bri- 
an t,  58  Cal.  247. 

87.  LEGISLATITE  POWER  AS  TO  AS- 
SESSMENT.—  Legislature  cannot,  within 
municipal  corporate  limits,  directly  exer- 
cise power  of  assessment.  —  People  vs. 
Lynch,  61  CaL  16,  24,  21  Am.  Rep.  677. 


§  4355.  DISTBIBXmON  OF  POWEES.  Every  city  has  legislative,  execu- 
tive, and  judicial  power.  Its  legislative  power  is  vested  in  a  common  council; 
its  executive  power  in  a  mayor  and  his  subordinate  officers;  and  its  judicial 
power  in  a  police  court. 

History:     Enacted  March  12,  1872. 

Applied,  cited,  eomstmed,  referred  to,  etc..  As   to   powers   of   boards  of  svperrlsors, 

In:    People  ex  rel.  Haines  vs.  Henry,  62  Cal.      see  ante  I  4046. 
S67    (cited);  In  re  CarriUo,  66  Cal.  1,  4,  4 
Pac  Rep.  696   (cited). 

§  4356.  CITY  DECLARED  B7  LEGISLATUSE.  Every  subdivision  of  a 
county  not  exceeding  in  extent  six  square  miles,  with  not  less  than  two  thou- 
sand inhabitants,  with  its  metes  and  bounds  fixed  and  defined,  and  declared 
by  act  of  the  legislature  to  be  a  "municipal  corporation,"  is  a  city  with  the 
powers  conferred  by  this  title. 

History:     Enacted  March  12,  1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  City  of  Marysville  is  a  municipal  corpora- 

tion. 

3.  Judicial    notice  —  No    organization    under 

code. 

4.  Special  act  does  not  repeal  general  law. 

1.  APPLIED,  CITESD,  CONSTRUBD,  RB- 
FERRED  TO,  etc.,  in:  City  of  Los  Angeles 
vs.  Teed,  112  Cal.  819.  326,  44  Pac.  Rep.  580 
<cited). 

Am  to  ncte  relatlnflr  exduelTeiy  to  cltlen, 
see   HENNING'S   GENERAL.  LAAVS   pp.   743- 

916. 

As  to  liability  of  mniitclpal  corporations 
for  Injnrieff  caused  by  mobs  or  riots,  see 
post   I  4452. 

a.  CITY  OF  MARYSVILLB  IS  MUWICI- 
PAIi  CORPORATION,  existlngr  under  special 


act  of  legislature  entitled  "An  act  to  rein- 
corporate city  of  Marysvllle,"  approved 
March  7,  1S76  (Stats.  1875-6  p.  149). — Ex 
parte  Lemon,  143  Cal.  558,  560,  77  Pac  Rep. 
465. 

8.  JUDICIAL  NOTICE — No  orKanlsatlon 
under  code. — Court  is  bound  to  take  Judi- 
cial notice  of  fact  that  no  city  was  ever 
organized  under  code,  and  that  no  such  or- 
granization  can  take  place  except  by  legis- 
lative act. — City  of  Los  Angeles  vs.  Teed, 
112  Cal.   319,   326,  44  Pac.   Rep.   580. 

4.  SPECIAL  ACT  DOES  NOT  REPEAL 
GENERAL  LAW.  —  Special  act  of  legris- 
lature  pertaining  to  one  city  cannot  repeal 
general  law  pertaining  to  all  cities. — City 
of  Santa  Barbara  vs.  Eldred,  95  Cal.  378, 
884,   80   Pac.  Rep.   562. 


§  4357.  BOUNDAKIES,  HOW  CHANGED.  The  boundary  of  a  city  may 
be  changed  by  an  act  of  the  legislature,  on  petition  of  a  majority  of  the  com- 
mon council,  presented  in  pursuance  of  a  city  ordinance,  or,  as  hereinafter 
provided,  by  the  board  of  supervisors. 

History:     Enacted  March  12,  1872. 
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1.  Act   authorizing   ebaoge   of   boandari< 

Constitutionality  and  application  of. 

2.  Act  taking  away^  territory,  when  local  and 

special  legislation. 
8.  Effect  of  annexing  new  territory. 
4.  "Municipal   affairs"   act   did  not   prevent 

annexation. 


Am  to  acts  eoBeenlvs  ekaaire  of 
arte*  of  eitlc%  see  HBNNIIVG'S   GBlfBRAI^ 
liAWS    pp.    919-926. 

Aa  to  legriiilatiTO  control  orer  property 
liy  dlTtdlnsr  or  destroying  ntnalclpalltloay 
see  note  36  Am.  St.  Rep.  639,  640. 

Aa  to  leslsiatlTO  power  to  annex  land  to 
cltlca,  see   note   68  L.   R.   A.   622. 

As  to  power  of  levlalatnre  to  annex  ter- 
ritory to  mnnldpalltles,  see  note  62  Lb  R.  A. 
221. 

Aa  to  validity  of  atatvte  prorldlnv  for 
annexation  of  territory  to  all  cltlea  bavlnv 
more  than  a  iipeclfled  population,  see  note  68 
L.   R.  A    622. 

Tbat  city  limits  may  be  extended^  see 
note  11  Am.  St.  Rep.   778-780. 

1.  ACT  AUTHORIZING  CHAlfGB  OF 
BOUIf DARIBS  —  Constitutionality  and  ap- 
plication of. — Act  of  March  19,  1889  (Stats. 
1889  p.  866),  authorlxfnfiT  change  of  bound- 
aries of  cities  and  exclusion  of  territory 
therefrom,  was  constitutional,  and  applied 
to  a  city  having:  freeholders*  charter. — 
People  ez  reL  Connolly  vs.  Coronado,  100 
CaL  671,  676,  86  Pac.  Rep.  162. 


S.     ACT   TAKINO    A1¥AT   TKBaiTORT' 
Wben    local    and    special    leslaiation.  —  An 

act  which  applies  to  one  particular  citr 
alone,  and  which  takes  away  Iarg«  part  of 
Its  territory,  is  special  and  local  leerisla- 
tlon  within  meaning'  of  constitution  and  in 
violation  of  provlsons  of  that  instrument 
about  municipal  corporations.  —  People  ex 
rel.  Miller  ys.  Common  Council,  85  CaL  369, 
878.  24  Pac.  Rep.   727. 

8.  BFFECT  OF  AlflfEXUfQ  KSW  TEB- 
RITORY  to  municipal  corporation  is  not  an 
amendment  of  charter  in  mode  which  does 
not  conform  to  constitution,  since  descrip- 
tion of  territory  covered  by  charter  is  an 
essential  part  of  it. — People  ex  reL  CnT 
vs.  Oakland,  128  CaL  698,  605.  56  Pac.  Rep. 
446. 

4.  «MinfICIPAL  AFFAIRS"  ACT  DID 
NOT    PRBVBNT    ANXEXATIOlff. — Art    XI 

I  6  of  the  Constitution  of  1S79  was  amend- 
ed In  1896  to  read  as  follows:  "Cities  sad 
towns  heretofore  or  hereafter  or6:anized. 
and  all  charters  thereof,  framed  or  adopted 
by  virtue  of  this  constitution,  'except  in 
municipal  affairs,'  shall  be  subject  to  and 
controlled  by  general  laws."  But  this  did 
not  operate  to  prevent  annexation  of  ter- 
ritory to  an  incorporated  city  or  town  un- 
der legrislative  provisiona  assented  to  br 
such  municipal  corporation. — People  ez  rtL 
Cuff  vs.  Oakland,  128  CaL  698,  600.  608,  fiS 
Pac  Rep.  446. 


§  4368.    PETITION  TO  SUPEEVISOBS  (repealed). 

History:     Enacted   March  12»   1872;    repealed  March   28,   1874,    Code 
Amdts.  1873-4,  p.  177. 

§  4359.    UNDEETAKINO  FOE  EXPENSES  OF  ELECTION  (repealed). 

History:     Enacted   March   12,   1872;    repealed   March   28,    1874,    Coda 
Amdta.  1878-4,  p.  177. 

§  4360.    SUPEEVISOES  TO  OBDEE  AN  ELECTION  (repealed). 

History:     Enacted   March   12,    1872;     repealed   March   28,   187^   Code 
Amdts.  1873-4,  p.  177. 

§  4361.    NOTICE  OF  ELECTION,  ETC.  (repealed). 

Hfatory:     Enacted    March    12,   1872;     repealed   March    28,    1874,    Code 
Amdts.  1873-4,  p.  177. 

§  4362.    OEDINANCE  APPSOVINO  SUCH  ANNEXATION  (repealed). 

History:     Enacted    March   12,    1872;     repealed   March   28,   1874^   Code 
Amdts.  1873-4,  p.  177. 

§  4363.    OEDEE  OF  SXTPEBVISOBS,  ETC.  (repealed). 

History:     Enacted    March   12,    1872;    repealed   March   28,   1874,   Code 
Amdts.  1873-4,  p.  177. 

§4364.    EXPENSES  OF  ELECTION,  HOW  PAID  (repealed). 

History:     Enacted   March   12,   1872;     repealed   March   28,   1874,   Coda 
Amdts.  1873-4,  p.  177. 

§4366.    CEETIFIED    COPY   OF   OBDEE  TO   BE  TBANSMTTTED  TO 
SE0BETAB7  OF  STATE  AND  COXTNTY  BECOBDEB  (repealed). 

History:     Enacted   March   12,   1872;    repealed   March   28,   1874^  Code 
Amdts.  1873-4,  p.  177. 


mt.  Illy  ch.  L]     TIMB  OF  FIRST  BLSCTION- -NOTICB  OF  BLBCTION.     (1163)   S8  4S6II»48«7 


§  4366.    ACT  TO  FIX  TIHE  OF  THE  FEEtST  ELECTION.    The  act  of  the 

legislature  declaring  a  city  to  be  a  "municipal  corporation"  must  fix  a  day 
for  the  first  election  of  city  officers,  and  fix  the  number  of  members  of  the 
** common  council"  to  be  elected  for  the  first  year. 

History:     Enacted  March  12,  1872. 

§  4367.  NOTICE  OF  ELECTION  AND  CANVASS  OF  RETURNS.  Notice 
Tof  the  first  election  of  city  officers  must  be  given  by  the  county  judge  of  the 
county,  by  publishing  the  same  in  a  newspaper  published  in  the  city  for 
four  weeks  successively,  designating  the  officers  to  be  elected,  the  polling- 
places,  and  the  officers  of  election.  The  returns  must  be  made  to  the 
county  judge,  who  must  count  and  declare  the  vote,  and  issue  certificates 
of  election. 

History:    Enacted  March   12,   1872. 


1.  City  election  is  valid,  when. 

2.  City  election  is  void,  when. 

8.  Ballots — Construction  of. 

4.  Same — Should  be  counted,  when. 
5-8.  Same — Should  not  be  counted,  when. 

9.  Same — When  sufficient. 

10.  "To  canvass  votes,"  does  not  mean  what. 

1.  CITT    BLBCTFIOlf    IS    VALID,    WHBlf. 

— ^A  municipal  election,  where  voters  were 
notified  to  meet  In  their  respective  districts 
on  day  of  ereneral  election  for  purpose  of 
electiner  tax-collector  for  unexpired  term 
is  valid,  thouerh  proclamation  did  not  desig- 
nate election  as  special  election.  Every 
purpose  of  publication  Is  subserved  when 
voters  are  informed  that  vacancy  has  oc- 
curred, and  that  they  are  called  on  to  fill 
It.— Tlllson  vs.  Ford.  58  Cal.  701,  706. 

2.  CITY  EI.ECTIOBr   IS    VOID,  WHBIf.— 

Where  each  voter  at  city  election  has  a 
Tight  to  Indicate  his  wish  by  writing^  or 
causingr  to  be  written  or  printed  "Yes"  or 
•T»Io"  on  right-hand  margrln  of  ticket,  op- 
posite proposition  on  which  he  desires  to 
vote,  ticket  supplied  to  him  for  voting  with 
word  "Yes"  printed  opposite  each  propo- 
sition Is  such  departure  from  provisions  of 
ordinance  in  material  matter  as  to  render 
election  void. — City  of  San  Luis  Obispo  vs. 
Fitzgerald,  126  Cal.  279,  281,  288,  68  Pac 
Rep.   699. 

8.  BAliIiOTS  —  Comitraetloii  of.  —  Where 
an  act  provides  that  electors  shall  be  in- 
vited to  vote  upon  proposition  of  annexa- 
tion of  territory  to  a  municipal  corporation 
by  "placing^  upon  the  ballots  the  words 
'if*oT  annexation'  or  'Against  annexation/ 
or  words  equivalent  thereto,"  and  voter  is 
directed  to  stamp  a  cross  (X)  in  square 
opposite  proposition  indicating  his  choice, 
on  the  ballot,  as: 


1  I     For  annexation    | 

2  I     Against  annexation    | 


with  blank  space  left  after  each  phrase, 
this  is  substantial  compliance  with  such 
act  and  with  Australian  ballot  system.  The 
ballot  should  be  liberally  construed,  and 
intendment   should  be   in  favor   of  reading 


and  construction  which  will  render  ballot 
effective  rather  than  some  conclusion  which 
will  on  technical  ground  render  it  Ineffect- 
ive.— People  ex  rel.  Skelton  vs.  Los  Angeles, 
188  Cal.  888,  84B,  346.  65  Pac.  Rep.  749. 

4;  Should  bo  eovntedy  ifrhoii* — In  town 
election,  mere  fact  that  ballot  stamped  at 
proper  place  with  ofncial  stamp  has 
blurred  cross-strokes,  does  not  Invalidate 
ballot,  and  it  should  be  counted. — People 
ex  rel.  Beasley  vs.  Sausallto,  106  Cal.  600, 
504.  80  Pac.  Rex»,  987. 

8.  Should  not  bo  eovnted,  wrhcn. — In  city 
election,  ballots  without  any  cross  on  them 
to  indicate  elector's  wish  in  any  particular 
are  not  votes  in  any  sense.  They  are  mere 
blanks  and  should  not  be  counted  or  con- 
sidered for  any  purpose. — People  ex  rel. 
Beasley  vs.  Sausallto,  106  Cal.  600,  603,  89 
Pac.  Rep.  987. 

6.  In  city  election,  where  charter  provides 
for  keeping  polls  open  until  sundown,  vote 
of  all  wards  which  closed  polls  at  five 
o'clock  p.  m.  is  properly  rejected. — People 
vs.  Hill.  126  Cal.  16,  19,  20,  67  Pac.  Rep.  669. 

7.  In  a  town  election  to  determine  ques- 
tion of  incorporation,  ballot  which  has  no 
mark  of  any  kind  on  it  except  words 
"Against  incorporation,'*  written  with  pencil 
at  bottom  of  ballot  below  all  printed  mat- 
ter thereon,  is  invalid  and  should  not  be 
counted. — People  ex  rel.  Beasley  vs.  Sau- 
sallto, 106  Cal.  600,  604,  89  Pac.  Rep.  937. 

8.  In  town  election,  ballot  marked  with 
lead  pencil  instead  of  with  official  stamp, 
is  invalid  and  should  not  be  counted. — Peo- 
ple ex  rel.  Beasley  vs.  Sausallto,  106  Cal. 
500.  603,  504,  89  Pac.  Rep.  987. 

9.  THien  snlBcleBt. — ^Ballot  used  at  city 
election  should  be  read  In  light  of  all  clr- 
cumstances  surrounding  election  and  voter; 
object  should  be  to  ascertain  and  to  carry 
into  effect  intention  of  voter,  if  it  can  be 
determined  with  reasonable  certainty.  If 
ballot  expresses  intention  of  voter  without 
reasonable  doubt,  it  is  sufUcIent.  though 
technically  inaccurate. — People  ex  rel.  Skel- 
ton vs.  Los  Angeles,  133  Cal.  838,  346,  65 
Pac.   Rep.   749. 
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10.     «frO   CANVASS   VOTES,"   DOBS   NOT      ex  vh  Beasley  V8.   SausaliU    106   CaL   50€. 
MViAJt  WHAT. — To  canvass  votes  does  not      601,  80  Pae.  Rep.  987. 
necessarily  mean  to  count  ballots. — People 

§  4368.  WHO  ABE  CITY  ELEOTOES.  The  qualified  electors  of  the  city 
who  have  resided  within  the  city  limits  for  thirty  days  next  preceding  the 
election  are  qualified  to  vote  at  all  city  elections. 

History:    Enacted  March   12,   1873. 


1.  Non-residents  are  not  voters — Presumption. 

2.  Votes  not  to  be  lost  because  of  neglect  of 

election  officers. 

1.  NON-RESSIDBNTS  ARB  NOT  VOTBRS 
— Presiimpttoik.  —  It  cannot  be  presumed 
that  leg'lslature  intended  to  grlve  electlvs 
franchise  to  people  of  city  who  are  not 
residents  of  city  and  live  beyond  its  limits. 
— City  of  San  Dieffo  vs.  Orannls,  77  CaL 
611.   516,   19  Pac.  Rep.  875. 

a.  VOTBS  NOT  TO  BB  LOST  BBOAVSB 
OF  NBGLBCT  OF  BLBCTION  OFFlCBRS«— 


Persons  who  are  qualified  voters  and  who 
have  caused  their  names  to  be  properly 
registered  cannot  lose  their  votes  because 
officers  of  election  negrlect  to  perform  their 
ministerial  and  directory  duty  of  havin^r 
proper  register  before  them  for  examina- 
tion at  time  of  election.  If  there  were  any 
provisions  in  regristry  law  which  clearly 
contemplated  disfranchising:  of  qualified 
voter  for  such  negrlect  by  election  board,  it 
would  be  unconstitutional. — ^People  ex  reL 
Martin  vs.  Worswick,  142  CaL  71,  78,  75  Pac 
Rep.  66t. 


§  4369.    COMMON  COUNCIL;    CITIES  [TO  PROVIDE  FOE  ELECTION 

AND  APPOINTMENT  OF  CITY  OFFICERS].    The  common  council  must, 

during  the  first  year,  by  ordinance,  fix  the  term  of  office  of  all  elective  officers 

and  the  time  when  they  must  be  elected,  and  provide  for  the  appointment  of 

other  necessary  officers,  including  city  clerk,  city  attorney,  and  treasurer,  and 

fix  their  terms  and  amount  of  their  bonds. 

History:     Enacted  March  12,   1872;    amended   March   80,   1874,   Cods 
Amdts.  1873-4,  p.  58. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Be  facto  officer^  acts  of  are  valid,  and 

public  is  protected. 

3.  Same — Cannot  denj  his  duties. 

4.  Same — Estoppel  of,  from  denying  that 

he  holds  office. 
0.  Same — Estoppel  of,  to  deny  potential 
existence  of  his  office. 

6.  Same — Law  of,  applies  where. 

7.  De  jure  office  is,  what. 

8.  Election   in  city  and  county  of  San 

Francisco. 

9.  Same — ^Bond  issue  for  special  purpose. 
10, 11.  Election  to  vote  on  bond  issue — Mode 

prescribed   by  ordinance  is  manda- 
tory. 

12.  Same — Construction  of  ordinance. 

13.  Non-observance  of  statutory  provisions 

— Effect  of. 

14.  Primary  election  law  was  not  appli- 

cable to  municipal  elections  of  1897. 

15.  Proper  custodian  of  ballots  cast  at  a 

city  election. 

16.  Provision  as  to  dosing  of  polls — Con- 

struction. 

17.  Provision  for  special  case  not  repug- 

nant to  general  law. 

18.  Kegistration,  nature  of. 

19.  Statute  regulating  formation  of  elec- 

tion precincts — Nature  of. 

20.  Voter's    right    to    assume    that    ticket 

conforms  to  sample  ballot. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  in:  Buck  vs.  Eureka, 
109  Cal.  504,  508.  611,  42  Pac.  Rep.  243.  30 
L.  R.   A.   409    (referred  to). 


As  to  act  cnnblliis  municipal  corpomtlaMi 
of  Hlxth  <*!&••  to  elect  ofllcer%  see  HBH- 
NING'S  GENERAL  LAIVS  pp.    972-974. 

As  to  boards  of  election  comnJa^oncn 
In  cltlesy  see  ante  1 1075  and  note. 

As  to  freeholder*'  elections^  see  HSN- 
NING'S  GENERAL  LAIEI^S  pp.  9S1-93S. 

Bcarlns  of  registration  latra  on  dty 
dectloniiy  see  ante  i  1094  pars.   2,   S. 

Election  to  TOte  npon  amcndntcnta  to 
dtr  charter  la  a  ''•peclal  election.'' — See 
ante  i  1043  par.  8. 

Honr  of  doalnv  polla  In  titr  elections.— 
See  ante  i  1160  par.  3. 

Potrnr  of  board  of  election  conunlaaloacn 
In  t^ty  aad  connty  of  San  Franclaco  to  eoa* 
eoUdate  cstabllahed  precincts.  —  See  ante 
I  1129  pars.  8-6. 

PoiTcr  of  election  conratlmrfonera  In  citr 
and  connty  of  San  Fmndsco.  —  See  ante 
i  1216  par.  2. 

That  dty  council  cannot  he  compelled  f 
call  election  npon  naere  petition^  see  ante 
i  1188  par.   2. 

2.  DE  FACTO  OFFICER  — Acts  of  are 
Talid,  and  pnbllc  Is  protected. — ^It  Is  greneral 
rule  founded  upon  dictates  of  public  policy 
that  acts  of  de  facto  officer  are  valid,  and 
that  those  who  deal  with  such  an  officer 
are  protected.  Public  Is  not  supposed  to 
know  terms  and  tenure  upon  which  one 
openly  holding:  and  claiming  ri^ht  to  hold 
public  office  maintains  his  position,  nor  is 
any  person  who  hati  dealt  with  such  person 
to    suffer    loss    If    tenure    should    prove  ii- 


r 
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l«gtLL — Buck  V3.   Eureka.   109   Cal.  604,  511, 
42  Pao.  Rep.  243,  30  L.  R.  A«  409. 

S.  CaAMot  deny  Ida  dntlea.  —  A  person 
'Who  has  been  appointed  as  city  attorney, 
filed  his  bond  as  such,  and  taken  oath  of 
office  and  performed  duties  of  that  position, 
is  de  facto  if  not  de  jure  officer,  and  is 
not  entitled  to  any  extra  compensation  dur- 
ingr  term  of  office  for  which  he  is  chosen, 
and  he  will  not  be  permitted  to  assert  that 
duties  he  swore  to  perform  were  not  those 
whose  performance  law  made  obligatory 
upon  him. — Buck  vs.  Eureka,  109  Cal.  604, 
610.  611.  42  Pac.  Rep.  243,  30  U  iR.  A.  409. 

4.  Bstoppcl  of,  froia  denylmflr  that  he 
holds  olllee. — ^It  is  general  rule,  founded 
upon  grounds  of  plain  Justice  and  public 
policy,  that  a  de  facto  officer  is  forever 
•stopped  in  civil  or  criminal  actions  from 
denying  that  he  holds  office  and  from  re- 
pudiating any  responsibility  which  attaches 
to  his  incumbency. — Buck  vs.  Eureka,  109 
Cal.  604,  612,  42  Pac  Rep.  248,  80  L.  R.  A. 
409. 

B.  Esloppel  of,  to  deny  potential  exist- 
once  of  his  ofll<*e« — There  can  be  no  better 
proof  of  acceptaMce  and  holding  of  an  office 
thac  qualification  of  officer  and  drawing  of 
salary.  Hence,  where  plaintiff  was  ap- 
pointed as  city  attorney,  filed  his  bond  as 
city  attorney,  took  oath  of  office  as  city 
attorney,  and  drew  fixed  salary  of  city 
attorney,  all  duly  and  regularly  as  re- 
quired by  law  and  ordinances  of  city,  he  is 
estopped  from  endeavoring  to  show  to  his 
own  advantage  that  council  did  not  follow 
prescribed  mode  in  perfecting  potential  ex- 
istence of  office. — Buck  vs.  Eureka,  109  Cal. 
504,  510,  616,  42  Pac.  Rep.  248,  80  L.  R.  A. 
409. 

C    Law    of,    applies    where. — ^Law    as    to 

de  facto  officers  applies  only  where  there 
is  a  de  jure  office;  Idea  of  a  de  facto  officer 
being  necessarily  founded  upon  conception 
of  a  de  Jure  office. — Buck  vs.  Eureka,  109 
Cal.  604,  512,  42  Pac  Rep.  243,  30  U  R.  A. 
409. 

7.  DBS  JURB  OFFICE]  19  ONB  having 
legal  existence,  or  rather  one  having  an 
existence  recognized  by  law. — Buck  vs. 
Eureka,  109  Cal.  504.  512,  42  Pac  Rep.  248, 
30  U  R.  A.  409. 

&    ELECTIONS  iif  omr  and  coubttt 

OF  SAN  FRANCISCO. — ^An  election  of  offi- 
cers of  city  and  county  of  San  Francisco 
was  not  required  by  law  to  be  held  in  the 
year  1880.  Such  elections  were  governed 
by  act  of  1866,  as  amended  by  act  of  March 
80,  1872  (Stats.  1871-2  p.  729),  which  pro 
vlded  that  such  elections  should  take  place 
in  odd-numbered  years. — Barton  vs.  Kai- 
loch,  66  Cal.   95,  96,  103. 

9.  Bond  Issue  for  special  purpose. — Bond 
issue  for  special  purpose,  under  charter  of 
city  and  county  of  San  Francisco,  fails  if 
it  does  not  receive  vote  of  two  thirds  of 
all  electors  voting  at  special  election,  al- 
though more  than  two  thirds  of  electors 
voting    upon    that    particular    proposition 


wero  cast  In  his  favor;  but  failure,  however, 
of  one  bond  issue  to  carry  does  not  affect 
validity  of  others  which  have  received  the 
required  number  of  votes. — ^Law  vs.  San 
Francisco,  144  Cal.  384.  396,  77  Pac  Rep. 
1014. 

10.  ELECTION  TO  VOTE  ON  BOND 
ISSUE — Mode  prescribed  by  ordinance  Is 
ntandatory — Substantial  departure  renders 
election  vold« — If  an  ordinance  is  passed 
pursuant  to  statutory  authority,  to  submit 
to  voters  of  city  question  of  issuing  bonds 
for  certain  municipal  improvements,  form 
of  ballot  prescribed  in  such  ordinance  and 
mode  of  expressinsr  voter's  choice  upon 
proposition  submitted  are  mandatory,  and 
substantial  departure  therefrom  renders 
election  void. — City  of  San  Luis  Obispo  vs. 
Fitagerald,  126  Cal.  279,  281,  288,  68  Pac. 
Rep.   699. 

11.  In  city  election  at  which  question  is 
presented  as  to  whether  there  shall  be  an 
issuance  of  bonds  of  city  for  public  im- 
provements, proposition  must  be  voted  upon 
in  manner  prescribed  by  ordinance,  not- 
withstanding there  may  have  been  an  error 
In  drafting  such  ordinance. — City  of  Los 
Angeles  vs.  Hance,  130  CaL  278,  281,  62  Pac. 
Rep.  484. 

la.  Construction  of  ordinance. — If  stat- 
ute delegates  to  city  power  to  fix  by  its 
ordinances  time  of  holding  an  election  and 
duty  of  prescribing  time  and  mode  of  vot- 
ing for  or  against  a  proposition  submitted, 
such  ordinance,  passed  in  pursuance  of 
statute,  has  force  and  effect  of  law  of  state, 
and  is  to  be  construed  as  if  its  terms  had 
been  incorporated  in  statute  itself. — City  of 
San  Luis  Obispo  vs.  Fitzgerald,  126  Cal. 
279,  281.  68  Pac  Rep.  699. 

18.  NON-OBSERVANCE  OF  STATUTORY 
FROTISIONS — Effect  of. — Where  statutory 
provisions  as  to  special  municipal  elections 
are  conflicting,  mistake  in  following  wrong 
statute  or  in  not  following  either  statute 
strictly  in  establishing  ward  precincts  at 
special  election  for  annexation  of  territory 
to  city.  Instead  of  using  usual  voting  places. 
does  not  render  location  void,  where  fraud 
is  not  6hown  and  It  does  not  appear  that  any 
one  who  desired  to  vote  was  unable  to  do 
so  because  of  size  of  precincts,  or  for  any 
other  reason. — People  ex  rel.  Skelton  vs. 
Los  Angeles,  188  Cal.  838,  848,  845,  66  Pac 
Rep.   749. 

24.  PRIMARY  ELECTION  LAIV— Not  ap- 
pllcable    to    municipal    elections    of    1897. — 

Act  of  March  18,  1897,  as  to  general  pri- 
mary elections,  did  not  apply  to  municipal 
elections  to  be  held  in  that  year. — McKin- 
non  vs.  Leonard,  118  Cal.  802,  60  Pac  Rep. 
636. 

18.  PROPER  CUSTODIAN  OF  BALLOTS 
CAST  AT  CITY  ELECTION  is  city  clerk, 
and  not  county  clerk. — Trafton  vs.  Quinn, 
148  Cal.  469,  471,  77  Pac  Rep.  164. 

1«.  PROVISION  AS  TO  CLOSING  OF 
POLLS — Construction. — Special  provision  of 
city  charter  that  polls  should  ba  closed  at 
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sundown  will  prevail  over  general  provision 
of  election  law  requiring"  polls  to  be  closed 
at  state  and  county  elections  at  five  o'clock 
p.  m. — ^People  ts.  Hill,  126  Cal.  16*  18,  20, 
57  Pac.  Rep.  669. 

17.  PROVISION  FOR  SPBCIAIi  CASUS — 
Jfot  repnvaant  to  ffeneral  law. — Provision 
in  statute  for  special  ease  is  not  deemed 
repug-nant  to  general  law,  but  an  excep- 
tion, and  charter  being  law  for  special 
cases  is  not  in  conflict  with  general  law 
which  provides  otherwise.  Even  general 
law  subsequently  passed  does  not  repeal 
laws  expressly  made  for  special  cases  un- 
less an  intent  that  general  law  shall  have 
such  effect  is  manifested  in  some  mode  in 
general  law.  This  intent  may  be  shown  in 
various  ways,  but  cannot  be  found  in  stat- 
ute which  is  expressly  made  appllcabla  to 
state  and  county  elections  only. — People 
vs.  Hillp  126  Cal.  16,  19,  67  Pac  Rep.  •«9. 

18.  RBGISTRATIOlf,  HATURB  OF.^^ 
Registration  is  not  constitutional  qualtflca- 


tion  of  voters.  It  Is  simply  reasonable 
method  of  Identifying  qualified  voters,  and 
in  this  view  only,  registration  law  Is  coa- 
st 1  tut  ional. — People  ex  reL  Martin  v&  Wors- 
wick,  142  CaL  71,  76,  75  Pac.   Rep.   66S. 

19.     STATUTB      RBGULATOVG      FORMA- 
TlOlf    OF   BLBCnOir    PRBCDfCTS — ^Natne 

of. — Statute  regulating  formation  of  elec- 
tion precincts  of  municipal  elections  Is 
merely  directory,  not  mandatory. — ^People 
•X  reL  Skelton  vs.  Los  Angeles,  U3  CaL 
S38,  846,  65  Pac.  Rep.  749. 

90.     VOTER'S  RIGHT  TO  ASSUME  THAT 
TICKETT  CONFORMS  TO  SAMPLE  BALLOT. 

— ^In  city  election  voter  has  right  to  as- 
sume that  ballot  which  Is  furnished  to  him 
as  he  passes  into  votingr-booth  conforms 
to  sample  ballot.  The  very  purpose  of 
sample  ballot  when  required  or  furnished 
to  voter,  is  to  instruct  him  as  to  matter 
and  form  of  ballot  he  is  about  to  cast — 
City  of  San  Luis  Obispo  vs.  Fitxserald,  126 
CaL  879,  282,  68  Pac.  Rep.  899. 


§  4370.  ELECTIVE  OFFIOEES  OF  CITIES.  The  elective  officers  of  cities 
are :  A  mayor,  a  marshal,  a  police  judge,  assessor  and  collector  of  taxes,  and 
a  common  council  consisting  of  not  less  than  three  members.  They  must  be 
electors  of  the  city,  and  qualify  by  taking  the  statutory  oath  of  office,  and, 
except  the  first  officers  elected,  hold  office  for  a  term  to  be  fixed  by  the  common 
council,  not  exceeding  two  years. 

History:     Enacted   March   12,   1872;    amended   March   80,   1874^   Coda 
Amdts.   1873-4^  p.  58. 


1,  Applied,  cited,  constmed,  referred  to. 

2.  Tax-collector  of  San  Francisco,  ineligibil- 

ity. 

1.  APPLIED,  CITBD,  COlf  9TR171BD,  RIB- 
FBRRBD  TO,  etc.,  In:  People  ex  rel. 
Haines  vs.  Henry,  6S  Cal.  667  (cited);  In 
re  Carrillo,  66  Cal.  t,  4,  4  Pac.  Rep.  696 
(cited). 

An  to  who  are  cfty  ollleers,  see  note  by 
B.  A.  Rich,  14  L.  R.  A.  646,  647. 

S.     TAX  -  COLIiBCTOR    OF    SAJT    FRAN- 


CISCO— laellstblllty^ — ^Under  charter  of  San 
Francisco,  tax-collector  thereof  must  have 
been  an  elector  of  city  and  county  at  time 
of  his  election  for  at  least  five  years  next 
preceding-  such  time,  and  If  candidate  for 
this  office  does  not  have  qualtflcatlon  thai 
named  "at  the  time  of  his  election."  he  Is 
not  capable  of  being*  elected  thereto,  and 
will  not  be  entitled  to  hold  office,  even 
though  he  received  majority  of  votes  cast 
at  election. — Sheehan  vs.  Scott,  146  CaL  684. 
686,  79  Pac  Rep.  360. 


§  4371.  DIBEOT  TAXES  [LUIITATION  OF].  The  direct  taxes  imposed 
by  the  common  council  in  any  one  year  must  not  exceed  two  per  centum  of 
the  valuation  of  property  within  the  city. 

History:    Enacted  March  12,   1872. 

1.  Applied,  cited,  constmed,  referred  to. 

2.  Limit  of  direct  tax — ^Power  not  exceeded. 

1.  APPLIED,  CITBD,  CONSTRUBD,  RB- 
FRRRBD  TO,  etc.,  in:  City  of  Santa  Bar- 
bara vs.  Eldred,  96  Cal.  878,  383.  884,  80 
Pac.   Rep.   562    (construed  and  applied). 

a.  LIMIT  OP  DIRECT  TAX— Power  not 
exceeded. — This  section,  as  construed  with 
act  of  March  10,  1874,  under  which  city  of 

§  4372.    CONDEMNATION  OF  PRIVATE  PROPERTY  FOR  0IT7  USE. 

Whenever  it  becomes  necessary  for  the  city  to  take  private  property  for  the 
purposes  of  laying  out  or  altering  streets  or  alleys,  and  the  council  cannot  agree 


Santa  Rarbara  was  Incorporated,  and 
amendatory  act  thereof  of  March  15.  1876,  Is 
only  a  limitation  on  power  of  common 
council  In  flxingr  rate  of  levy  of  tax  for 
current  expenses  of  city,  and  levy  by  coun- 
cil at  rate  of  a  dollar  and  a  half  for  each 
hundred  dollars  of  taxable  property,  does 
not  exceed  Its  power. — City  of  Santa  Bar- 
bara vs.  Eldred,  95  CaL  878.  886,  80  Pac. 
Rep.  688. 
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with  the  owner  thereof  as  to  the  price  to  be  paid,  the  council  may  direct  pro- 
ceedings to  be  taken  under  title  seven,  part  three  of  the  Code  of  Civil  Pro- 
cedure, to  procure  the  same. 

History:    Enacted  March   12,   1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Act  as  to  widening  streets  in  San  Fran- 

cisco— Is  still  in  force. 

3.  Same— Was  not  repealed  by  new  eonstitn- 

tion. 

4.  Same — ^Was  not  repealed  by  this  section. 

^.  Act  concerning  street  work  and  improve- 
ments in  San  Francisco — Constitational- 
ity. 

1.  APPLIBD,  CITBD,  CON9TRUBD,  lUD- 
SnCRRBD  TO,  etCp  in:  San  Francisco  vs. 
Kiernan,  98  CaL  614,  617,  38  Pac  Rep.  720 
< referred   to). 

Am  to  authority  of  aiiuilclpal  corpom- 
Clona  to  acquire  or  condemn  land  and  uitem 
tfor  bnlldlniT  and  to  erect  bnlldlnsa  thereon 
for  monlclpal  porpoaee,  see  HBNNIlfO'8 
•OBNBRAIi    LA'WS    pp.    926-928. 

Am  to  condemnation  by  mnnlclpal  emp- 
pomtlona  of  property  for  pnblle  nae,  sea 
note  8  L.  R.  A.  123.  124. 

As  to  eminent  domatn^  see  KBRR'8  CTOL 
CODB  CIV.  PROC.  111237-1263. 

S.  ACT  AS  TO  THriDElf  INO  9TRBBT9  IN 
SAN  FRANCISCO — la  •till  In  forces — ^Act  of 
April  25,  1863,  authorizing  board  of  super- 
▼iaora  of  city  and  county  of  San  Francisco 
to  widen  streets  and  provide  compensation 
therefor  was  not  repealed  by  act  of  March 
«,  1883  (Stats.  1883  p.  32),  but  is  still  in 
force.  Act  of  1883  is  not  inconsistent  with 
«ct  of  1863  in  80  far  as  latter  act  author- 
ised board  of  supervisors  to  widen  streets 


and  to  provide  means  of  payment  for  such 
as  it  mlgrht  be  necessary  to  acquire  for  that 
purpose.— ^an  Francisco  vs.  Kiernan,  98 
Cal.  614,  618.  33  Pac  Rep.  720. 

8.     Was  not  repealed  by  ne^w  conatltntlon. 

— ^Act  of  April  25,  1863.  which  authorized 
board  of  supervisors  of  city  and  county  of 
San  Francisco  to  widen  streets  and  to  pro- 
vide compensation  therefor,  was  not  re- 
pealed by  art.  I  f  14  of  constitution  of  1879, 
but  is  still  in  force  and  effect. — San  Fran- 
cisco vs.  Kiernan,  98  Cal.  614,  618.  38  Pac. 
Rep.  720. 

4.  "Was   not   repealed   by    this   aeetion. — 

Act  of  April  25,  1863,  which  authorizes 
board  of  supervisors  of  city  and  county  of 
San  Francisco  to  widen  streets  and  to  pro- 
vide compensation  therefor  was  not  re- 
pealed by  this  section,  but  is  still  in  force 
and  effect. — San  Franqlsco  vs.  Kiernan,  98 
Cal.  614,  617.  33  Pac.  Rep.  720. 

5.  ACT  CONCBRNINO  STRBBT  WORK 
AND  IMPROVBMBNTS  IN  SAN  FRAN- 
CISCO— Conatltntlonallty. — ^Act  of  1889,  oon- 
oerninff  street  work  and  improvements,  is 
not  unconstitutional  because  its  subject  was 
not  expressed  in  its  title,  and  proceeding's 
for  widening  of  street  in  San  Francisco, 
begun  eighteen  months  before  passage  of 
that  act,  would  be  continued  under  such 
act  according  to  its  terms. — San  Francisco 
vs.  Kiernan,  98  Cal.  614.  621,  622,  624,  88 
Pac.  Rep.  720. 


§  4373.  VACANCIES  IN  OFFICE.  If  aii7  person  elected  to  a  city  office 
removes  from  the  city,  absents  himself  for  more  than  thirty  days  without 
leave  from  the  council,  or  fails  to  qualify  within  ten  days  after  election,  his 
office  is  vacant. 

History:  Enacted  Mareh  12,  1872,  founded  npon  §88  Aot  March  11, 
1850,  Stats.  1850,  p.  91. 

§  4374.  OFFICIAL  OATHS  AND  BONDS.  All  city  officers,  before  entering 
upon  their  duties,  must  take  the  oath  of  office.  The  marshal,  attorney,  clerk, 
assessor,  collector,  and  treasurer  must  also  give  a  bond,  with  sureties  to  be 
approved  by  the  mayor,  payable  to  the  corporation  by  its  corporate  name,  in 
«uch  penalty  as  may  be  prescribed  by  ordinance,  conditioned  for  the  faithful 
performance  of  the  duties  of  their  office ;  and  a  like  bond  may  be  required  of 
any  officer  whose  office  is  created  by  an  ordinance.  Should  the  bond  of  any 
city  officer  become  insufficient,  he  may  be  required  to  give  additional  bond, 
and,  upon  his  failure  so  to  do,  his  office  must  be  deemed  vacant. 

Hiatory:  Enacted  March  12,  1872,  founded  npon  §80  Act  March  11, 
1850,  Stats.  1850,  p.  91;  amended  March  30,  1874,  Code.  Amdts.  1873-4, 
p.  58. 

Applied,  cited,  conatmed,  referred  to,  etc.*  in:   Buck  VB.  Eureka,  109  CaL  604,  608,  48  Pac. 
Rep.  S43,  30  L.  R.  A.  409   (referred  to). 
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CHAPTER   IL 

EXECUTIVE    POWERS. 

?  4385.    Executive  officers  of  a  city.  §  4389.  Duties  of  city  marshal. 

§  4386.     Powers  of  mayor.  §  4390.  Duties  of  assessor. 

§  4387.    Accounts  and  demands^  how  audited  §  4391.  Duties  of  city  attorney. 

and  paid.  §  4392.  Duties  of  treasurer. 

S  4388.    Mayor  president  of  the  common  eoun-  §  4393.  Duties  of  clerlL 

ciL 

§  4386.  EXECUTIVE  OFFICERS  OF  A  CITY.  The  executive  officers  of 
a  city  are  the  mayor,  marshal,  and  such  officers  for  the  assessment,  collection, 
auditing,  safe-keeping,  and  disbursing  the  revenue  and  keeping  the  records 
and  journals  of  the  city,  as  the  common  council  may  provide. 

History:     Enacted  March  12,  1872. 

§  4386.    POWERS  OF  MAYOR.     The  mayor  has  power: 

1.  To  nominate,  and  with  the  consent  of  the  common  council,  to  appoint  al! 
non-elective  officers  of  the  city  provided  for  by  the  common  council,  including 
city  attorney,  secretary  of  the  council,  and  city  treasurer. 

2.  To  suspend,  and  with  the  consent  of  the  common  council,  to  remove  any 
non-elected  officer,  stating  in  the  suspension  or  removal  the  cause  thereof, 

3.  To  cause  the  ordinances  of  the  city  to  bo  executed,  and  to  supervise  the 
discharge  of  official  duty  by  all  subordinate  officers. 

4.  To  communicate  to  the  common  council,  at  the  beginning  of  every  session, 
and  oftener  if  deemed  necessary,  a  statement  of  the  affairs  of  the  city,  with 
such  recommendations  as  he  may  deem  proper. 

5.  To  recommend  to  tlic  common  council  such  measures  connected  with 
the  f  hlic  health,  cleanliness,  and  ornament  of  the  city,  and  the  improvement 
of  the  government  and  finances,  as  he  deems  expedl^mt. 

6.  To  approve  all  ordinances  of  the  common  council  adopted  by  it,  and  in 
case  the  same  do  not  meet  his  approbation,  to  return  the  same,  with  his  objec- 
tions, within  five  days  after  he  receives  the  same. 

History:  Enacted  March  12,  1872,  founded  upon  §22  Act  March  11, 
1850,  Stats.  1850,  p.  90;  amended  March  30,  1874,  Code  Amdts.  1873-4, 
p.  59. 

Applledf  cited,  conatmed,  referred  to,  sto..  In:  Buck  vs.  Bureka,  109  Cal.  604,  608,  42  P&& 
Rep.  243,  30  Li.  R.  A.  409  (referred  to). 

§4387.    ACCOUNTS   AND   DEMANDS,    HOW   AUDITED   AND   PAH). 

All  accounts  and  demands  against  said  city  must  be  audited  by  the  president 
of  the  common  council,  and  no  money  must  be  drawn  from  the  city  treasury, 
unless  upon  the  certificate  of  the  president,  by  order  of  the  council.  The 
certificate  must  be  drawn  upon  the  treasurer  of  the  city,  and  must  specify  the 
fund  out  of  which  the  same  is  payable.  The  treasurer  must  pay  ihe  same  out 
of  any  money  in  his  hands  belonging  to  such  fund. 

History:  Enacted  March  12,  1872,  founded  upon  §19  Act  March  11, 
1850,  Stats.  1850,  p.  89. 

As  to  effect  of  allowance  or  rejeetlom  of  elaliu*  aKalnat  dtlea,  see  monographic  note 
65  Am.  St  Rep.  203-209. 

§  4388.  MAYOB  PBE8IDENT  OF  THE  COMMON  COUNOFi.  The  mayor 
is  the  president  of  the  common  council,  most  sign  the  journals  thereof,  decide 
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by  his  voice  all  tie  votes,  must  sign  the  warrants  on  the  city  treasurer,  and  if 
the  keeper  of  the  city  seal. 

History:     Enacted  March  12,  1872. 
Am  to  esBtliiff  Tote  by  mayov^  see  note  48  U  R.  A.  61S. 

S  4389.  DUTIES  OF  CITT  MARSHAL.  The  city  marshal,  in  addition  to 
the  duties  prescribed  by  the  common  council,  must  execute  and  return  aU 
process  issued  by  the  police  judge,  or  directed  to  him  by  any  legal  authority, 
and  attend  upon  the  police  court  regularly.  He  may  appoint  one  or  more 
deputies ;  and  must  arrest  all  persons  guilty  of  a  breach  of  the  peace  or  for  the 
violation  of  any  city  ordinance,  and  bring  them  before  the  police  judge  for 
trial,  and  has  superintending  control  over  the  city  police ;  and,  until  otherwise 
provided  by  ordinance,  must  perform  all  duties  of  collector  of  city  taxes. 

History:    Enacted  March  12,  1872. 

1.  Applied,  cited,  constmed,  referred  to.  shaIj  of  BITIUSKA^— On  February  8.  189S 

8.  Power  of  governor  to  fill  vacanej  in  of^ce  (Stata.   1896,   p.   366),   legrislature  approved 

of  city  marshal  of  Eureka.  "freeholders'   charter"    of    city  of    Eureka 

1.     APPLIBD,  CITHD,  COlfSTRVBD,  RB-  ^hlch    superseded    charter    of    1874.       This 

FERRBD  TO,  etc..  In:    Qul«  vs.  Evans.  121  freeholders'  charter  repealed   office  of  c  ty 

Cat   646.   649.   68   Pac.  Rep.    1098    (referred      °t*",^  ^  I     ^     ■^''*    k  "*  ""lif  "if *  "r'^'t^^ 
^x  provided  by  law  or  by  constitution  for  flll- 

ing  such  vacancy,  g-overnor  was  authorized 
Am  to  yoUce  eovrts,  see  post  fS  4484-4488.       to  do   so   under  provision   of  art   V  1 8   of 
a.     POWBR    OF    GOTBRNOR    TO    FIIX       constitution  of  1879. — Quigff  vs.  Bvans,  121 
VACANCY    IN    OFFICB    OF    CITT    MAR*       CaL  646,  549.  68  Pac  Rep.  1098. 

§  4380.  DUTIES  OF  ASSESSOR.  The  assessor,  in  addition  to  the  duties 
prescribed  by  the  common  council,  must  make  out,  within  such  time  as  the 
common  council  orders,  a  correct  list  of  all  the  taxable  property  within  the 
city  limits,  with  the  valuation  thereof,  which  list,  certified  by  him,  must  be 
returned  to  the  common  council.  The  mode  of  making  out  the  list  and  of 
ascertaining  the  value  of  property,  and  of  collecting  all  taxes,  is  the  same  as 
prescribed  in  this  code  for  assessing  and  collecting  the  state  tax. 

History:     Enacted  March  12,  1872,  founded  upon  §26  Act  March  11. 
1850,  Stats.  1850,  p.  90. 

§  4391.  DUTIES  OF  CITT  ATTORNEY.  The  city  attorney  must  attend 
to  all  suits,  matters,  and  things  in  which  the  city  may  be  legally  interested; 
to  give  his  advice  or  opinion  in  writing  whenever  required  by  the  mayor  or 
eommon  council,  and  do  and  perform  all  such  things  touching  his  office  as  by 
the  common  council  may  be  required  of  him. 

History:     Enacted  March  12,  1872,  founded  upon  §27  Aet  March  11, 
1850,  Stats.  1850,  p.  90. 

1.  Applied,  cited,  construed,  referred  to.  appointed  city  attorney,  filed  his  bond  as 

8.  Duties  of  city  attorney  cannot  be  changed      such,  and  took  oath  of  office,  and  drew  fixed 

by  convention.  salary  of  such  office  as  city  attorney,  it  is 

1.    Applied*  cited,  eoMtraed,  referred  to,      "^^^T^^^  '"f,^  person's  power,   or  power 
etc.  In:  Buck  vs.  Sureka,  109  CaL  604,  609^      tL  i«««-  wh  ^  LfZ^^I  ^J ^  ^^"^T^^"^" 

ill.  42  Pac  Rep.  I4S.  SO  I.  R.  A.  409  (re-      J^*  ^''"tLT  i«   *  %.  *v^  ^^  if"^  ^^  ^fll 
^-IL.^  ♦«>  ^****  *®   ^^^^  office. — ^Buok  vs.  Eureka,   109 

xerrea  zo).  ^^^^  ^^^  ^^^^  ^^  p^  ^^^    ^^^  SO  I*  R  A. 

S.    Dntica    of    elty    attomcr    cannot    bo      499, 
ohansed  by  eonTentloBg— Where  person  was 


§  4392.  DUTIES  OF  TBEASXTBEB.  The  treasurer  mtust  receive  all  moneys 
that  come  to  the  city,  either  from  taxation  or  otherwise,  and  pay  the  same  out 
on  the  certificate  of  the  president  of  the  common  council,  and  do  and  perform 

Pol.  c— 74 
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all  other  acts  as  are  prescribed  for  him  by  the  common  council.  He  must,  on 
the  first  days  of  January,  April,  July,  and  October  of  each  year,  make  out  and 
present  to  the  mayor  a  full  and  complete  statement  of  the  receipts  and  expend- 
itures of  the  preceding  three  months,  which  statement  the  mayor  must  canse 
to  be  published. 

History:    Enacted  March  12,  1872. 

§  4393.  DUTIES  OF  GLEBE.  The  city  clerk  is  clerk  of  the  common  coun- 
cil; must  keep  the  journal  of  their  proceedings  and  all  records  of  the  city; 
he  must  keep  the  accounts  of  the  city,  and  countersign  all  warrants  on  the 
city  treasurer;  keep  a  true  account  thereof  and  of  the  financial  condition  of 
the  city,  and  do  such  other  things  as  the  common  council  may  by  ordinance 

provide. 

History:    Enacted  March  12,  1872. 


CHAPTER  m. 

XiEOISLATIVS:  POWBRa 

S  4408.    Common    council    fhow    constitnted.  §  4410.    To  grant  anthoritj  to  gas  and  water 

Presiding  officer].  companies. 

S  4404.    Wards,  and  number  of.   [Boundaries.]  8  4411.    Beservations  bj  cities. 

8  4405.    First  meeting  [organization].  §  4412.    Contract  for  gas  and  water. 

§  4406.    Quorum.  §  4413.    Bestrictions  and  conditions  to  be  la- 

§  4407.    Maj  make  rules.    [Journals  and  pnb-  posed. 

licity  of  proceedings.]  §  4414.    Ordinance,    how    vetoed,    and    bow 

i  4408.    Additional  powers  of  common  council.  passed  oyer  veto. 
§  4409.    Street  improvements,  how  made. 

§4403.  COUMON  COUNCIL  [HOW  CONSTITUTED.  PBESIDINO 
OFFICER].  The  common  council  consists  of  not  less  than  three  citizens  of  the 
city,  elected  one  from  each  of  the  wards.  The  mayor  is  the  presiding  o£Scer 
thereof. 

History:     Enacted   March   12,   1872. 

§4404.  WASDSv  AND  NUMBER  OF.  [BOUNDARIES.]  The  common 
council  has  power  to  divide  the  city  into  a  convenient  number  of  wards,  fix 
the  boundaries  thereto,  and  may  change  the  same  from  time  to  time  as  thej 
see  fit,  having  regard  to  the  number  of  white  male  inhabitants,  so  that  each 
ward  contains  as  near  as  may  be  the  same  number  of  inhabitants.  The  number 
of  wards  of  any  city  must  not  exceed  the  number  of  councilmen  to  which  the 
city  is  entitled ;  and  when  a  city  has  been  so  divided  the  councilmen  must  be 
elected  from  the  several  wards  respectively,  according  to  the  number  of 

inhabitants. 

History:     Enacted  March  12,  1872,  fonnded  upon  §9  Act  Mardi  11, 
JS50,  Stats.  1850,  p.  88. 

§  4405.  FIRST  MEETINQ  [ORGANIZATION].  The  members  of  the  com- 
mon council  must  assemble  within  five  days  after  their  election,  and  choose 
some  suitable  person  as  clerk.  In  case  of  the  absence  of  the  mayor  they  may 
elect  a  president  pro  tempore,  who  has  all  the  powers  and  must  perform  all 
the  duties  of  president.  They  must,  by  ordinance,  fix  the  times  and  places  of 
holding  their  stated  meetings,  and  may  be  convened  by  the  mayor  at  any  time. 

HFatory:     Enacted  March  12,  1872,  founded  upon  §10  Act  March  11« 
1850,  Stats.  1850,  p.  88. 
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§4406.  QUOSITM.  A  majority  of  the  members  of  the  common  council 
constitutes  a  quorum  to  do  business;  but  a  less  number  may  adjourn  from  day 
to  day,  and  may  compel  the  attendance  of  absent  members  in  such  maimer  and 
under  such  penalties  as  the  council  may,  by  ordinance,  prescribe. 

History:     Enacted  March  12,  1872,  founded  upon  §10  Act  March  11, 
1850,  Stats.  1850,  p.  88. 

§  4407.    HAY  MAKE  BULES.    [JOURNALS  AND  PUBLICITY  OF  PBO- 

.]    The  common  council  is  the  judge  of  the  qualification,  elections, 


and  returns  of  their  own  members  and  the  other  officers  elected  under  the 
provisions  of  this  title.  They  may  determine  contested  elections;  they  may 
provide  rules  for  their  own  proceedings,  punish  any  member  or  other  person 
for  disorderly  conduct  in  their  presence,  and,  with  the  concurrence  of  two 
thirds  of  their  number,  expel  any  member,  but  not  a  second  time  for  the 
same  cause ;  they  must  keep  a  journal  of  their  proceedings,  and  at  the  desire  of 
any  member  must  cause  the  yeas  and  nays  to  be  taken  and  entered  on  any 
question ;  and  their  proceedings  must  be  public. 

History:    Enacted  March   12,   1872. 

City  covnell  to  Jiidire  of  election  of  city  As  to  coMcliulTeBess  of  records  of  toim 

olBcers* — Constitutional      provision     as      to      ncetinir  wsd  other  eorpomtlons,  and  power 


legrislation  of  courts  does  not  disable  legris-      to   amemd  same,   see   monographic  note   13 
lature,   in  creating'  municipal   corporations.      Am.  St.  Bep.  650-664. 


from   providing-   that  city  council   shall   be  As  to  rlirht  of  eommoa  eomcll  of  muald- 

Judge    of   election    of   city    officers. — Carter  pal  corporation  to  expel  meml»er%  see  note 

vs.  Superior  Court,  188  CaL  160,  162,  70  Paa  68  Am.  Deo.  778. 
Rep.  1067. 

§  4408.  ADDITIONAL  POWESS  OF  COMMON  OOUNOIL.  The  common 
council  has  power : 

1.  To  create  the  offices  of  city  clerk,  city  attorney,  assessor,  and  collector, 
and  such  other  offices  as  may  be  necessary,  and  prescribe  their  duties  and  fix 
their  compensation. 

2.  To  establish  and  fix  the  salaries  of  the  mayor,  police  judge,  and  other 
city  officers,  and  also  fix  a  tariff  of  fees  for  the  officers  entitled  to  such,  desig- 
nating the  fees  allowed  for  each  particular  item  of  service,  and  cause  the  same 
to  be  published  in  like  manner  with  the  ordinances  passed  by  the  common 
counciL 

3.  To  manage  the  finances  and  property  of  the  city. 

4.  To  regulate  the  streets,  wharves,  piers,  and  chutes  in  the  city  and  the  use 
thereof. 

5.  To  establish  or  authorize  slaughter-houses  and  markets,  and  regulate  the 
same. 

6.  To  provide  for  lighting,  watering,  and  cleaning  the  city,  and  protecting 
it  against  fire. 

7.  To  license  and  regulate  hacks^  cabs,  carts,  omnibuses,  railway  cars,  and 
all  other  vehicles,  butchers,  porters,  pawnbrokers,  peddlers,  showmen,  and 
junk-shop  keepers,  theaters,  and  all  other  places  of  public  amusement. 

8.  To  provide  for  licensing  any  or  all  business  not  prohibited  by  law,  and  fix 
the  amount  of  license-tax  for  the  same. 

9.  To  regulate  the  keeping  and  use  of  animals,  and  the  keeping  and  use  of 
gunpowder  and  other  dangerous  substances. 
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10.  To  suppress  gaming,  gambling-houses,  and  other  disorderly  houses^  nns- 
sauces  of  every  description,  and  all  kinds  of  vice  and  immorality. 

11.  To  prohibit  the  burial  of  the  dead  within  the  city,  except  at  such  plaev 
and  in  such  manner  as  the  common  council  may  determine. 

12.  To  establish  and  regulate  a  police  department. 

13.  To  establish  and  regulate  a  fire  department. 

14.  To  impose  penalties  for  the  violation  of  ordinances;  but  no  single  pen- 
alty must  exceed  a  fine  of  five  hundred  dollars,  or  imprisonment  for  ten  days. 
or  both. 

15.  To  impose  and  appropriate  fines,  penalties,  and  forfeitures  for  breaebe<i 
of  ordinances. 

16.  To  make  by-laws  and  ordinances  not  repugnant  to  the  constitution  an(^ 
the  laws  of  the  United  States  or  of  this  state. 

17.  To  require  any  land  or  building  to  be  cleansed  at  the  expense  of  the 
owner  or  occupant,  and  upon  his  default  may  do  the  work  and  assess  t>i» 
expense  upon  the  land  or  building. 

18.  To  establish  a  board  of  health  to  prevent  the  introduction  and  spreading 
of  disease,  or  to  ordain  and  adopt  for  the  government  of  the  city  the  "quarar- 
tine"  or  ** health  regulations,"  provided  by  this  code  for  San  Francisco  or 
Sacramento. 

19.  To  levy  and  collect  taxes,  to  lay  out,  extend,  alter,  or  widen  streets  and 
alleys,  and  make  appropriations  for  any  object  of  city  expenditures. 

20.  To  erect  and  maintain  poorhouses  and  hospitals,  and  pass  such  by-laws 
and  ordinances  for  the  regulation  of  the  police  as  they  may  deem  necessary. 
All  ordinances  must  be  published  in  the  manner  prescribed  by  the  common 
council. 

Hrstory:     Enacted  March  12,  1872,  fonnded  upon  §§20,  29  Act  liareh 
11,  1850,  Stats.  1850,  pp.  90,  91. 

L    In  GencraL  jU     Subdivision  4--To  Regulate  Streets. 

1.  Applied,  cited,  construed,  referred  to.  etc. 

%Z.  Construction  of  section.  IV.    Subdivision  6 — ^To   Establish   Mar- 

4.  Contracts — ^Action  of  implied  assump*  kets,  etc. 

ait  V.    Subdivision  6— To  Provide  for  Light- 

6.  Same — ^Amendment  or  change  of.  ius  City. 

6.  Same  — Beyond    scope    of    corporate  VI.    Subdivision  7— To      License     and 

power  are  void.  ^,     „  ?!? ^,^^^  ^''t'^^l^  Occupations, 

•f   Q™.^_xrof„»- /»#  io+f?Tiff  ftf  VII.    Subdivision  9— To  Regulate  Keeping 

7.  Same— Nature  of  letting  or.  ^^  ^^^  ^^  Animals 

8.  Same— Power  as  to  business  contracts.      yju     Subdivision  10— To  Suppress  Nul- 

9.  Same — ^What  are  valid,  and  what  are  sauces,  etc. 

void,  in  general.  19.  Power  to  prohibit  saloons,  etc 

10.  Judgment — ^Form  of.  IX.    Subdivision  11 — ^To  Regulate  Burial 

11.  Same — Right  to,  with  direetionB  as  to  of  Dead. 

satisfaction.  X.    Subdivision  14 — ^To  Impose  Penal- 

12.  Notice  of  limitations  of  powers.  ties  for  Violations  of  Ordinances. 

13.  Same— Dealer  in  city  bonds.  20.  Penalty    for    violating   ordinances, 

14.  Prior  to  adoption  of  constitution  of         ^,     „  ^^w  limited. 

Igyg  '^  XI.    Subdivision   15 — ^To   Impose   Fines, 

15.  To  devest  itself  of  power  vested  in  it        y„     <^u^iJZr^^^^^^^^ 

16.  To  make  and  enf olrce  poUce  regular        ^^'        of  Heal^   ete       ^®^^"*^  ^^^ 

\l  ?r£??:5^^^S^^  of  ^^'  fntt^Tenin±^^^  iS  ^d 

l^^  regulating  conduct  of  ^^^^  sections-Charter  prevails. 

TT     « V?P .  23.  Lawfully  constituted  body. 

H.    Subdivision  8 — ^To  Manage  Gi^  fi- 
nances. 
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XTTT,    SobdiYiflion  19— To  larf  Tazei  and 
Laj  Out  Streetfli  etc 

ZL  Local  power  of  taxation  —  How  eon- 
trolled. 

25.  Same — Is  vested  in  local  anthorities. 

26.  Same— Power  conferred  upon  common 

council  of  Marysville. 

L     IN  GENERAL. 

1«  APPLIBD,  CITOD,  CONSTRUBD,  RB- 
raRRBD  TOy  etc,  in:  E}z  parte  Campbell 
74  Cal.  20,  24,  6  Am.  St.  Rep.  418,  15  Pac. 
Rep.  318  (referred  to);  Chope  vs.  Eureka, 
78  Cal.  588,  688,  21  Pao.  Rep.  864,  4  L.  R. 
A.  826  (referred  to);  City  of  Santa  Barbara 
vs.  Bldred,  96  Cal.  878,  883,  884,  80  Pac.  Rep. 
663  (construed  and  applied);  Buck  vs. 
Eureka,  109  Cal.  604,  608,  611,  42  Pac.  Rep. 
243.  80  L.  R.  A.  409  (referred  to);  People 
ex  rel.  Lawlor  vs.  Williamson,  136  Cal.  416, 
419.  67  Pac.  Rep.  604  (referred  to);  Ex  parte 
Lemon,  143  Cal.  658,  661,  77  Pac.  Rep.  466 
(construed). 

Am  to  dty  ordlaaace  reffnlatlniT  welirlita 
and  Bieaavres,  see  note  18  L.  R.  A.  286. 

Ajs  to  dcAiiltloiis  of  ordinances,  b7-law% 
and  reeolntione,  see  note  8  L.  R.  A.  261. 

An  to  f  ranehlscn  which  may  or  mar  not  bo 
irranted  by  mnnlcipal  corporatlonsy  see  mo- 
nogrraphic  note  by  Irwin  Taylor,  20  L.  R. 
A.  726. 

As  to  how  Jndsmemts  against  mnniclpal 
corporations  shall  be  paid,  see  HENNING'8 
GENERAL  LATVS,  pp.  952,  953. 

As  to  limitation  of  doctrine  of  nltra  vires 
Im  respect  to  mnniclpal  corporations,  see 
note  by  B.  A  Rich,  19  U  R.  A.  619,  620. 

As  to  monopoly  In  contract  for  removal  of 
sarbaiTCf  see  note  by  H.  P.  Far n  ham,  27  Li 
R.  A.  640-642. 

As  to  municipal  bnlldlnffs,  see  mono* 
graphic  note  by  Irwin  Taylor,  20  L.  R.  A. 
726,  726. 

As  to  municipal  contracts  for  work  «r 
articles  which  embody  a  patented  Inventlosi, 
see  note  by  B.  A.  Rich,  18  L.  R.  A.  46,  46. 

As  to  municipal  control  over  the  erection 
of  wooden  bnlldlnrs,  see  note  13  L.  R.  A. 
481. 

As  to  power  and  liability  of  mnniclpal 
corporation  with  respect  to  contracts,  see 
briefs  in  15  L.  R.  A.   854.  855. 

As  to  power  of  leslslatnre  to  validate  in* 
valid  contracts  and  to  Impose  liabilities 
npon  mnnldpnl  corporations,  see  mono* 
firraphic  note  80  Am.  Dec.  781-735. 

As  to  power  of  municipal  corporation  to 
establish  lire  limits,  see  note  29  Am.  Rep. 
847-349. 

As  to  poorer  of  municipality  to  prcncrlbo 
Are  limits  and  prohibit  the  erection  of 
wooden  buildings  therein,  see  note  12  Li 
R.  A.  150,  151. 

As  to  rights  under  statute  or  ordlnaneo 
requlrlnfc  a^rnrd  of  public  contract  to  lovr- 
est  bidder,  see  monog^raphlc  note  by  Irwin 
Taylor,  26  L.  R.  A.   707-711. 

As  to  validity  of  a  municipal  contract  for 
street  lights  for  a  term  of  yearn,  see  note 
81  L.  R.  A.  743. 

As    to    'When    municipal    corporations   are 


affected  by  mtmtmtem  of  UnUtatloasy  see  note 
101  Am.  St  Rep.  167,  175-177. 

That  a  municipality  In  a  war  dinar  pnblle 
contracts  must  observe  statutory  require- 
ments, see  note  13  L.  R.  A.  353,  364. 

That  t^renty-one  years  Is  not  an  nnrea* 
sonable  time  to  contract  for  furnishlnir  of 
water,  see  brief  15  L.  R.  A  354.  355. 

As  to  municipal  powers  In  arcneral,  see 
ante  §  4354  and  note  pars.  77-87. 

S.  CONSTRUCTION  OP  SECTION.  —  This 
section  is  said  to  have  been  annulled  by 
constitution  of  1879. — Ex  parte  Campbell, 
74  Cal.  20,  25,  5  Am.  St  Rep.  418,  16  Pac. 
Rep.  318. 

3.  This  section  is  said  never  to  have 
been  amended  or  repealed. — Ex  parte  Lemon, 
143  Cal*  658,  663,  77  Pac.  Rep.  455. 

4.  CONTRACTS  —  Action  of  Implied  as- 
sumpsit.— Corporations  may  be  bound  by 
implied  contracts  within  scope  of  their 
authority,  and  municipal  corporations  are 
liable  to  actions  of  implied  assumpsit — 
Brown  vs.  Board  of  Education,  103  Cal.  531, 
635,  37  Pac.  Rep.  608. 

8.  Amendment  or  chanipe  of. — If  state  has 
power  to  make  contract  by  its  principal  of- 
ficers, designated  by  charter,  board  of  trus- 
tees has  right  to  amend  or  change  contract 
within  proper  scope  of  its  powers,  so  as  to 
desismale  fund  out  of  which  payment  is  to 
be  made. — ^Doland  vs.  Clark,  148  Cal.  176, 
178,  179,  76  Paa  Rep.  968. 

d.  Beyond  scope  of  eorporate  power  are 
Told« — A  contract  beyond  scope  of  corporate 
power  Is  void,  althouffb  it  be  under  seal  of 
corporation.— -MeCoy  va.  Briant,  68  Cal.  247, 
160. 

7.  Nature  of  lettins  of< — ^Lettingr  of  eon- 
tracts  by  city  council  is  mere  business  act 
and  not  leg-lslatlve  function.  It  need  not, 
therefore,  be  authorized  by  ordinance. — ^Barl 
vs.  Bowen,  146  CaL  764,  761,  81  Pao.  Rep. 
188. 

8.  Power  as  to  business  contracts* — ^With 
respect  to  mere  ordinary  business  contracts, 
a  municipal  or  quasi-munlolpal  corporation 
stands  on  same  footing'  with  other  corpor- 
ations.— Brown  vs.  Board  of  Education,  108 
CaL  631,  684,  87  Pao.  Rep.  608. 

9.  "What  are  valid,  and  what  void,  In  uvn^ 
eral. — A  county,  city,  town,  eta,  may  make 
valid  contracts  and  incur  binding  llabilitiea 
only  to  extent  of  revenue  provided  in  ad« 
vance  for  their  discharge.  Such  contracts, 
and  such  only,  are  valid;  all  others  are 
utterly  void. — ^Higgins  vs.  San  Diego,  118 
Cal.  624,  531,  46  Pao.  Rep.  826,  60  Id.  670. 

10.  JUDGMElfT — ^Form  of. — ^A  judgment 
agrainst  municipality  should  be,  in  form, 
general  Judgment  without  any  expression 
on  Its  face  to  show  that  It  is  to  be  paid 
only  out  of  city  revenues  of  certain  year. — 
Buck  vs.  Eureka.  110  Cal.  45.  46.  50  Pac. 
Rep.  1065.  See  Higgins  vs.  San  Diego,  118 
Cal.  624.  45  Pac.  Rep.  825.  50  Id.  670. 

11.  Right  to,  with  direction  as  to  satis- 
faction.— Where  party  has  contract  with  city 
which  was  valid  in  its  inception,  and  upon 
completion  of  which  he  had  a  valid  right 
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Of  action  agralnst  city,  he  Is  entitled  to 
Judsrment  with  direction  therein  that  it 
shall  be  satisfied  only  out  of  income  or 
revenue  provided  by  city  for  fiscal  year  in 
which  liability  in  his  favor  was  incurred. 
This,  indeed,  would  be  an  appropriate  form 
at  all  times  in  which  to  render  Judgment 
agralnst  municipality  whenever,  in  an  ac- 
tion brought  agralnst  it  for  any  liability  or 
Indebtedness  Incurred  by  it,  court  shall  de- 
termine that  Judgrment  should  be  g-lven 
agralnst  It. — Weaver  vs.  City  etc.  of  San 
Francisco.  Ill  Cal.  319.  827,  43  Pac.  Rep.  972. 

12.  NOTICE}  OF  LIMITATIONS  OF 
POWXIRS. — ^Whoever  deals  with  municipal- 
ity does  so  with  notice  of  limitations  of  its 
powers  and  with  notice  also  that  he  can 
receive  compensation  for  his  labor  or  mate- 
rials only  from  revenue  and  income  pre- 
viously provided  for  the  fiscal  year  durlnff 
which  his  labor  and  material  are  furnished, 
and  with  knowledgre,  too,  that  all  other 
persons  dealing  with  municipality  have  the 
same  rigrhts  to  compensation  and  are  sub- 
ject to  same  limitations  as  he  is.  Even 
thougrh  at  time  of  making  his  contract  there 
are  funds  In  treasury  sufficient  to  meet 
amount  of  his  claim,  he  is  charged  with 
notice  that  those  funds  are  liable  to  be 
paid  out  by  municipal  expenditure  before 
his  contract  can  mature  into  claim  against 
city;  and  if  others,  whose  claims  havo 
accrued  subsequent  to  his,  exhaust  those 
funds,  he  is  in  same  condition  as  any  cred- 
itor who  has  dealingrs  wlt^  one  whose 
assets  are  exhausted  before  he  presents  his 
claim. — Weaver  vs.  City  etc.  San  Francisco, 
111  Cal.  319.  825,  43  Pac.  Rep.  972. 

18.  Denier  In  city  bonds. — Every  person 
dealing  in  city  bonds  is  bound,  at  his  peril, 
to  inquire  whether  they  were  issued  In 
mode  prescribed;  and  as  mode  is  measure 
of  power,  bonds  would  be  void  in  hands  of 
holder  for  value  without  actual  notice,  if 
Issued  in  any  other  mode,  and  would  not  be 
valid  charge  against  city.  —  McCoy  vs. 
Briant,  63  Cal.  247,  261. 

14.  PRIOR  TO  ADOPTION  OF  CONSTI- 
TUTION OF  1870  local  authorities  possessed 
only  such  powers  as  were  expressly  or  by 
necessary  implication  conferred  upon  them 
by  their  charters. — ^Ex  parte  Campbell,  74 
Cal.  20,  23,  6  Am.  St.  Rep.  418,  16  Pac 
Rep.  818. 

15.  TO  DEVEST  ITSELF  OF  POWER 
VESTED  IN  IT. — It  is  beyond  powers  of 
board  of  trustees  of  city,  by  ordinance  or 
otherwise,  to  devest  Itself  and  succeeding 
boards,  for  longer  or  shorter  period,  of 
powers  vested  in  It,  by  general  law,  for 
benefit  of  Its  constituents,  for  this  would 
be  to  repeal,  pro  tanto,  general  law.^ 
Thompson  vs.  Board  of  Trustees.  144  CaL 
281.  283,  77  Pac.  Rep.  961. 

16.  TO  MAKE  AND  ENFORCE  POLICE 
REG17I.ATIONS. — Any  county,  city,  town, 
or  township  may  make  and  enforce  within 
Its  limits  all  such  local  police,  sanitary, 
and  other  regulations  as  are  not  in  conflict 
with  general  laws. — Cal.  Const.  1879  art.  XI  ^ 
111:   HENlflNG'S   GENERAL  LAWS  p.   zcli. 


17.  ConiitltiitlonnUty  of  law. — ^Under  art 
XI  §  11  of  constitution  of  1879,  every  county 
city,  town,  or  township  may  adopt  and 
enforce  such  constitutional  police  regula- 
tions as  are  not  in  conflict  with  general 
laws.  It  has  same  power  over  local  police 
and  sanitary  affairs  as  were  formerly 
granted  by  legislature,  and  unless  exercise 
thereof  will  conflict  with  operation  of  gen- 
eral laws,  it  may  make  and  enforce  them 
through  its  local  government;  and  such 
law  is  not  repugnant  to  any  clause  of  fed- 
eral constitution. — Ex  parte  Campbell,  74 
Cal.  20,  28,  6  Am.  St.  Rep.  418,  16  Pac.  Rep. 
818. 

18.  TO  MAJCE  RULES  REGULATING 
CONDUCT  OF  PEOPLE.  —  It  is  a  well- 
recognlsed  principle  in  government  that 
police  requirements  of  city  are  different 
from  those  of  state  at  large,  and  that 
stricter  regulations  are  essential  to  good 
order  and  peace  of  crowded  metropolis  than 
are  required  In  sparsely  peopled  portions 
of  country.  Hence  organic  act  of  state  has 
directly  conferred  upon  each  city  power 
to  make  such  rules  In  regulating  conduct 
of  those  within  its  jurisdiction  as  in  judg- 
ment of  its  legislative  body  will  best  pre- 
serve their  rights. — ^Ex  parte  Cheney,  90 
Cal.  617,  620,  27  Pac.  Rep.  436. 

IL  SUBDIVISION    8  —  TO    BIANAGB    CITT 

FINANCEa 
As    to    dUposltfon    of    money    mined    fnr 
Improvement    tax,    see    HENNING»S     GEN- 
ERAL  LATVS   p.   940. 

m,     SUBDIVISION  4— -TO  REGULATE 
STREETS,  ETC. 

As  to  duty  of  mvnlelpal  corpomtica  tn 
keep  Ita  ntreetu  In  repair,  see  note  6  L.  R. 
A.  143-146. 

As  to  dnty  of  mvnlelpal  corpomtton  te 
keep  streets  and  sidewalks  In  safe  condi- 
tion, and  their  llabUlty  for  nesrleet  to  do  so* 

see  monographic  note  10  I*  R.  A.  734-742. 
As  to  easement  of  llfrht  and  air  In  streets, 

see  monographic  note  41  Am.  St.  Rep    323- 
329. 

As  to  power  of  mnnlelpal  corporatloa  to 
devote  streets  to  private  «ise»  see  note  41 
Am.  St.  Rep.  323. 

As  to  power  to  vneate  mtvetf  and  damages 
tor  vaeatlon  of  street,  see  monographic  note 
46  Am.   St.   Rep.   498-498. 

As  to  reirnlatloa  of  speed  of  veklelco  on 
streets,  see  note  by  H.  P,  Famham,  36  L.  R. 
A.  305,  306. 

As  to  right  of  municipality  to  dispose  of 
surface    waters    which    Interfere    with    the 
I  grading  of  streets,  see  note  30  Am.  St.  Rep. 
390-395. 

As  to  Talldlty  of  ordinances  concerning 
street  parades,  see  monographic  note  by 
Ernest  Watts,  19  L.  R.  A.  858-864. 

As  to  right  of  private  person  to  occapy  or 
'ohstmct  pnbUe  streets,  see  note  1  Am.  St 
Rep.  840,  841. 

I     As   to  rights,   dvtiea,  and   ohllgatloaa  of 
street-railway  corporations  with  respect  to 
;  streets,   see   monographic   note    25   Am.   St 
Rep.    475-482. 
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Dmtr  of  mBntdpal  corporations  to  erect 
feneea  or  tarrlera  mlons  atreetSy  see  note  5S 
Am.  Rep.  626-680. 

IV.     SUBDIVISION  5  — TO  ESTABLISH 
MARKETS.  ETC. 

Aa  to  poorer  of  mnnlctpal  corporatlona  to 
eatablieh  markcta  and  build  marlLet-konacay 

see  note  43  Am.  Rep.  473,  474. 

Aa  to  power  of  mnnlctpalltles  to  eatabUak 
and  reiralate  markcta,  see  monosrrapblc  note 
23    Am.   St.  Rep.    581-684. 

Aa  to  po^ircr  to  Umlt  and  rcipilate  markcta 
by  ordlnancca^  see  monosrraphlc  note  86  Am. 
Dec  286-288. 

V.       SUBDIVISION    6— TO    PROVIDE    POR 
LIQHTINO  CITY. 

Aa  to  act  pro-Fldlnir  for  Hvktlnir  of  atrcctay 
etc..  In  mnnldpalltfee,  see  HENNIlfCyS 
OENBRAL  LAWS  pp.  953-958. 

VL      SUBDIVISION   7  — TO   LICENSE   AND 
REGULATE   BUSINESS  OCCU- 
PATIONS. 

Aa  to  delegation  of  mnnldpal  power  irltk 
reapcct  to  license,  see  monoerraphio  note  by 
Irwfn  Taylor,  20  L.  R.  A.  721-724. 

Aa  to  police  power  cxcrclacd  by  mnnl- 
dpnlltlca  over  bnslncss  of  pawnbrokcm, 
Jnnk-dealcm,  and  dealers  In  sccond-kand 
clotbea,  see  monographic  note  by  Ernest 
Watts,  82  L.  R.  A.  116-128. 

Aa  to  po^wer  of  mnnldpal  corporation  to 
llecnac  and  rcffniate  bnalneaa  pvrsnitsy  see 
note  S  L.  R.  A.  261. 

Aa  to  power  of  mnnldpal  corporatlona  to 
Impose  licenses  for  bnslncss  or  rerenncy  see 
ante  {4354  and  note  par.  82. 

Vn.     SUBDIVISION  9  —  TO  REGULATE 
KEEPING    AND    USE    OP    ANIMALS 

As  to  police  reirnlatlona  conccmlniT  lai" 
ponndlnff    and    forfeiture    of    animals^    seo 

note  4  L.  R.  A.  262,  268. 

VIII.       SUBDIVISION    10  — TO     SUPPRESS 
NUISANCES,   ETC. 

Aa  to  Injnnctlona  by  mnnldpal  corpora- 
tloaa  asalnat  nnlsanccs  alfcctlnir  pnblle 
ntorala,  peace  and  vood  order,  and  healtb 
and  safety,  see  monogrraphic  note  by  Ernest 
Watts,  41  L.  R.  A.  321-330. 

Aa  to  Injunctions  by  municipalities  aflralnst 
nnlaanccs  by  rallroadM  and  electrical  com- 
panies, see  monographic  note  by  Ernest 
"Watts.  44  L.  R.  A.   565-679. 

As  to  Injunctions  by  municipalities  asalnat 
nuisances  upon  klffb^raya  and  streets,  see 
monosrraphic  note  by  Ernest  Watts,  42  L.  R. 
A.  814-826. 

As  to  municipal  control  over  public  nui- 
sances upon  public  streets  and  hlshwaya, 
created  by  street  rallroada  and  other  elec- 
trical companies,  see  monofn*aphic  note  by 
Ernest  Watts,  39  L.  R.  A.  609-621. 

Aa  to  mnnldpal  poorer  concemlnar  nul- 
aancea  affedlnsr  public  morals,  decency^ 
peace,  and  irood  order,  see  monographic  note 
by  Ernest  Watts,  39  L.  R.  A.  520-528. 

Aa  to  municipal  power  over  bulldlnara  and 
otker    atmcturea   aa    nuisances,    see    mono- 


ffraphio  note  by  Ernest  Watts,  88  L.  R.  A. 
161-174. 

As  to  mnnldpal  po^wer  OTcr  nnlaancea  af- 
fcetluiT  klsk^waya  and  ^waters,  see  mono- 
srraphic  note  by  Ernest  Watts,  89  K  R.  A. 
649-685. 

Am  to  municipal  poorer  orer  nnlaanccs  af- 
fectluiT  safety,  health,  and  personal  couftf ort, 
see  monogrraphlo  note  by  Ernest  Watts,  88 
K  R.  A«  306-886. 

Aa  to  municipal  power  oTcr  nnlaancea  af- 
fectlnar  waters  and  crater-courses,  see  mono- 
erraphio note  by  Ernest  Watts,  89  I^  R.  A. 
681-686. 

As  to  B&unldpal  poorer  over  nnlaancea  re- 
lating to  trade  or  business,  see  monogrraphic 
note  by  Ernest  Watts,  88  L.  R.  A.  640-658. 

As  to  nuisance  of  pesthonse,  see  note  44 
L.  R.  A.  474. 

As  to  nulsaneea  relatlnir  to  nae  of  streets, 

see  monogrraphic  note  by  Ernest  Watts,  39 
L.  R.  A.   672-681. 

As  to  pow^er  of  mnnldpal  corporatlona  to 
determine  what  Is  a  nuisance,  see  mono- 
grraphic note  16  Am.  Dec.  194-198. 

Aa  to  power  of  municipal  corporatlona  to 
remove  nnlaancea  and  to  determine  crhat  la 
a  nuisance,  see  note  27  Am.  Dec  98. 

10.  POWER  TO  PROHIBIT  SALOONS, 
ETC. — A  city  of  sixth  class,  such  as  city  of 
Pasadena,  has  power  to  enact  an  ordinance 
prohibltinfiT  maintenance  within  Its  limits 
of  any  tlppling--house,  dram-shop,  saloon, 
or  barroom,  where  spirituous  or  malt  liquors 
are  sold  or  griven  away. — ^Ex  parte  Campbell, 
74  Cal.  20,  21,  28,  26,  S  Am.  St  Rep.  418, 
15  Pac  Rep.  818. 

EX.       SUBDIVISION     11  — TO     REOULATE 
BURIAL  OF  DEAD. 

As  to  power  of  mnnldpalltlea  to  regulate, 
prohibit,  or  diacontlnuc  cemeteries,  see  mo- 
nographic note  87  Am.  St  Rep.  678-684. 

X.  SUBDIVISION    14.      TO   IMPOSE    PEN- 

ALTIES FOR  VIOLATIONS  OF 
ORDINANCES. 

As  to  what  are  cruel  and  unusual  punish- 
ments for  violation  of  ordinances,  see  note 
by  Ernest  Watts,  35  L.  R.  A.  678. 

20.  PENALTY  FOR  VIOLATING  ORDI- 
NANCES, HOW  LIMITED. — In  exercise  of 
police  regrulations  a  municipality.  In  deter- 
miningr  penalty  to  be  imposed  for  violating 
its  ordinances,  is  limited  only  by  terms  of 
Its  charter,  and  reasonableness  of  punish- 
ment is  not  subject  to  review  by  court — 
Ex  parte  Cheney,  90  Cal.  617.  621.  27  Paa 
Rep.  436. 

XI.  SUBDIVISION  IB— TO  IMPOSE  PINES, 
ETC..  FOR  BREACH  OP  ORDINANCES. 

Aa  to  changrlufr  fiscal  year  of  cities,  see 
HENNING'S  GENERAL  LATVS  p.   931. 

As  to  effect  of  ordinances  of  municipal 
corporations,  see  monogrraphic  note  16  Am. 
Dec  191-198. 

As  to  how  far  proccedlnirs  for  Tlolatlona 
of  ordlnancea  are  to  be  regarded  aa  prose- 
cution for  crime,  see  monographic  note  by 
Ernest  Watts,   88  L.  R.  A.   88-44. 
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XIL      SUBDIVISION    18  — TO    ESTABLISH 
BOARD    OP    HEALTH.    ETC. 
Aa  to   eapeclal   powers   and   IlablUtleo   of 
'wmlclpalltico  fat  time  of  epldemlosy  see  mo- 

nogrraphlo  note  by  B.  A.  Rich,  26  I*  R.  A. 
f%l,  728. 

ai.  AUTHORITT  COBrFBRRBD  BY  GBN- 
^BAI«  ULVr, — ^By  ereneral  law  of  this  stata 
'or  g-overnment  of  cities  not  oreranlzed  un- 
der special  or  freeholders'  charters,  power 
is  conferred  upon  common  council  of  every 
ouch  city  to  establish  board  of  health  to 
prevent  introduction  and  spread  of  disease. 
— People  ex  rel.  Lawlor  vs.  Williamson,  186 
CaL  416,  419,  67  Pac  Rep.  604. 

ai.  INCONSISTENCY  BETWEEN  CHAIU 
^•EB  AND  CODE  SECTIONS — Charter  pre* 
valla. — Board  of  health  of  city  and  county 
of  San  Francisco  has  some  powers  which 
charter  confers  upon  It,  and  if,  to  any  ex- 
tent, code  sections  creating*  former  state 
board  of  health  are  inconsistent  with  valid 
grant  of  power  conferred  by  charter,  to 
that  extent  they  are  superseded  by  charter. 
— People  ex  rel.  Lawlor  vs.  Williamson,  186 
Cal.  415,  419,  67  Pac.  Rep.  604. 

as.  LAIVFUI-LY  CONSTITUTED  BODY« — 
Municipal  board  of  health  established  under 
charter  of  city  and  county  of  San  Fran- 
cisco was  lawfully  constituted  body  and 
may  exercise  any  municipal  powers  con- 
ferred upon  it  by  the  charter,  such  board, 
as  to  municipal  functions,  being  a  "muni- 
cipal affair,"  which  the  municipality  may 
lawfully  maintain. — People  ex  rel.  Lawlor 
vs.  Williamson,  186  Cal.  416,  417,  411,  67 
Pao.  Rep.  604. 

XIIL     SUBDIVISION  19— TO  LEVY  TAXES 
AND  LAY  OUT  STREETS,   ETC. 

Am  to  assesfiinent  by  mnntelpaltty  of  pvb- 
He  property  for  local  Improvementy  see  mo- 
nographic note  83  Am.  St.  Rep.  406-413. 

Aa  to  asseMiinents  for  local  Improvemcnta, 
see  monographic  note  66  Am.  Dec.  285-290. 

Aa  to  exemption  of  cemeteries  fromi  as- 
sessment for  street  w^ork,  see  note  89  Am. 
Rep.  786,  786. 

As  to  <*Local  Improvement  Act  of  lOOl,** 
see  HENNING'S  GENERAL  LAWS  pp.   942- 

961. 

As  to  municipal  taxation,  see  note  9  L.  R. 
A.  786. 

As  to  municipal  taxation  of  rural  lands 
within  limits  of  corporation,  see  mono- 
graphic note  by  H.  P.  Farnham,  84  L.  R.  A. 
193-200. 

As  to  pnblle  purposes  for  vrhicli  money 
nuiy  be  appropriated  or  raised  by  taxation, 
see  monographic  note  by  B.  A.  Rich,  14  L. 
R.   A.   474-480. 


Aa  to  purposes  fOr  whlek  taxes  « 
flients    may    be    Imposed,    see    monographio 
note  16  Am.  St  Rep.  866-878. 

As  to  relations  sustained  by  munldpnl 
eorporatlons  toward  taxpayers,  see  note  8 
Am.  St.  Rep.  93,  94. 

As  to  special  Improvement-'tax  levied  by 
municipal  corporations,  see  HENNINCra 
GENERAL  LAWS  pp.  941,  948. 

As  to  taxation  by  municipal  corporatl— a, 
see  HENNING'S  GENERAL  LA^WS  pp.  976- 
979. 

As  to  taxation  of  n&nnlelpal  property,  see 
monographic  note  83  Am.  St.  Rep.  404-406. 

Tbat  taxes  or  assessments  nmy  be 
for     fumlshlnv    municipal    sua     or 
works,  see  note  16  Am.  St.  Rep.   869. 

S4.  LOCAL  POWER  OF  TAXATION— 
How  controlled. — Local  power  of  taxation, 
like  all  other  local  powers,  must  have  its 
origin  in  grant  by  state,  and  it  may  at  all 
times  be  controlled  by  sovereign  power;  but 
it  does  not  follow  that  legislative  depart- 
ment of  state  may  so  control  it.  Wliere 
such  power  is  given  in  the  constitutional 
method,  by  special  charter  of  municipal  cor- 
poration, and  not  by  direct  legislative  en- 
actment. It  can  be  withdrawn  only  by 
amendment  to  charter  in  manner  provided 
by  constitution. — ^Ex  parte  Braun.  141  CaL 
204,  811,  74  Pac.  Rep.  780. 

28.  Is  vested  In  local  autkorltlea. — Power 
of  municipalities  to  impose  taxes  for  mu- 
nicipal purposes  no  longer  remains  with 
legislature,  but  constitution  expressly  gives 
it  power,  by  general  laws,  to  vest  in  cor- 
porate authority  of  counties,  cities,  towns, 
or  other  public  or  municipal  corporations, 
power  to  assess  and  collect  taxes  for  those 
purposes.  Taking  of  power  to  impose  such 
taxes  from  legislature  and  vesting  it  in 
local  authorities  is  but  another  of  manr 
evidences  to  be  found  in  new  constitution 
of  intention  to  bring  matters  of  local  con- 
cern home  to  people. — ^People  vs.  Martin, 
60  Cal.   153.   166. 


90*  Poorer  conferred  upon  common 
ell  of  MarysvlUe.  —  By  provisions  of  this 
section  as  it  was  originally  enacted  and  ss 
it  existed  at  time  of  approval  of  MarysvlUe 
Reincorporation  Act,  power  to  impose  and 
collect  license-taxes  for  revenue  for 
municipal  purposes  was  clearly  conferred 
upon  common  council  of  any  city  or  town 
coming  within  provision  of  such  title.  When 
that  title  (III)  was  by  legislative  enact- 
ment made  part  of  charter  of  MarysvlUe 
such  power  was  necessarily  conferred  upon 
common  council  thereof. — Ex  parte  Lemon. 
148  Cal.  668,  561,  77  Pac.  Rep.  466. 


§  4409.  STREET  IMPROVEMENTS,  HOW  MADE.  Whenever  the  owners 
of  a  major  part  of  the  property  fronting  on  any  street  or  avenue  desire  to 
improve  such  street  by  paving  the  same,  or  constructing  sewers,  or  otherwise, 
the  mayor  and  council  may  make  such  improvement  at  the  expense  of  all  the 
owners  of  property  on  the  street,  which  expense  must  be  in  proportion  to  the 
number  of  feet  owned  by  each. 

History:     Enacted  March  12,  1872,  founded  upon  §34  Act  March  11, 

18f>0.  Stats.  1850.  o.  91. 
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Constmetion  of  section. 


1.  APPLIBD,  CITBD,  CONSTRUBD,  RBS- 
S*BRRBa>  TO,  etc.,  in:  Sacramento  Pay.  Co. 
vs.  Anderson  (Cal.  App.  Sept.  SO,  1905),  81 
Pac.  Rep.  1069  (construed). 

As  to  sewer  districts  of  manldpal  cor» 
povatloBS,  see  HBlflflNG'S  OBlffllRAI^  ULIVS 
pp.   971,   97S. 


a.     CONSTRVCTION    OF    SBCTION<— This 

section,  Vrooman  Act,  does  not  seem  to  re- 
quire as  prerequisite  that  city  council 
should  have  an  estimate  of  street  work 
before  it  passes  resolution  of  intention,  un- 
less council  should  be  desirous  of  issuiner 
serial  bonds  for  work  or  to  place  work  in 
district. — Sacramento  Pay.  Co.  vs.  Anderson 
(CaL  App.  Sept  SO,  1906),  82  Pac  Rep.  1069. 


§4410.    TO  OBANT  AUTHOBITY  TO  GAS  AND  WATER  COMPANIES. 

The  common  council,  by  ordinance,  approved  by  the  mayor,  may  grant  to  any 
gas  or  water  company  the  privilege  of  laying  down  pipes  in  the  streets  and 
alleys  of  such  city  for  supplying  gas  and  water  for  the  streets  and  buildings 
thereon,  for  a  term  not  exceeding  twenty-five  years. 

History:     Enacted  March  12,  1872,  modification  of  { 1  Aet  April  4^ 
1870,  Stats.  1869-70,  p.  815. 

§  4411.  BESEBVATIONS  BY  OITIES.  In  exercising  the  authority  men- 
tioned  in  preceding  section,  the  common  council  must  reserve  the  right  to 
grant  similar  privileges  to  other  companies,  and  require  the  laying  down  of  the 
pipes  to  be  under  the  reasonable  direction  of  the  city  authorities,  and  to  be  so 
laid  as  to  do  no  injury  to  the  proper  use  of  the  paving,  planking  or  macadamiz- 
ing of  the  streets  and  alleys,  nor  to  private  property  situate  thereon. 

History:     Enacted  March  12,  1872,  foimded  upon  §  2  Aet  April  4^  1870^ 
Stats.  1869-70,  p.  810. 

§  4412.  CONTRACT  FOB  GAS  AND  WATEB.  The  common  council  may 
contract  with  gas  and  water  companies  for  supplying  the  streets  and  public 
buildings  with  all  gas  and  water  necessary  for  their  proper  use ;  the  rates  to  be 
paid  therefor  must  not  be  fixed  for  a  term  exceeding  five  years,  and  the  city 
authorities  must  reserve  the  right  to  abrogate  such  contract  whenever  gas  or 
water  is  offered  to  be  supplied  at  two  thirds  of  such  fixed  contract  price. 

History:     Enacted  March  12,  1872,  founded  upon  §  3  Act  April  4,  1870, 
Stats.  1869-70,  p.  815. 


1.  Ordinance  fixing  water-rates  in  San  Fran- 

cisco to  be  presented  to  mayor  for  his 
approval. 

2.  Bight  of  city  to  fix  rate  for  gas. 

8.  Bight  to  lay  gas  or  water  pipes  in  streets. 

4.  Bight  to  supply  gas  and  to  fix  rates. 

5.  Use  of  water  as  a  public  use. 

6.  What  is  no  ground  for  prohibition  of  eon< 

stitutional  grant. 

An  to  capacity  In  Trhlch  city  operatea  Ita 
«v«tcr-worlui,  see  note  45  Li.  R.  A.  618. 

Ar  to  '•ontractn  to  fomiali  sra*  to  mv- 
nlrlpal   corporntlons,   see   note    10   L.   R.   A. 

Aa  to  cxrlaalTcncaa  of  franchlae  to  a 
^•rater  compnoT*  see  notes  84  L.  R.  A.  518; 
44  I*  R.  A.   427. 

Aa  to  liability  of  cities  Trhlch  otrn  water- 
^i^orka  and  anpply  water  to  their  Inhabit- 
anta,  see  note  81  Am.  St.  Rep.   486-488. 

Aa  to  power  of  a  city  to  sell  Ita  water- 
worka»  see  note  and  briefs  in   30  Lw  R.  A. 

•48. 

Aa  to  poorer  of  city  to  contract  with  re- 
•pect  to  ita  llKhtinir,  whether  by  gau  or 
electricity^  see  note  22  Am.  St.  Rep.  797. 


Aa  to  power  of  mnnldpalitleo  to  contraet 
for  w^ater,  saa,  etc.,  by  eontracta  continnoaa 
in  character  and  which  extend  for  a  tenn 
of  years,  see  note  by  J.  O.  Oreen,  16  I^  R.  A. 
258.   259. 

Aa  to  aapplylnar  mnnlclpalltiea  with  iraa, 
see  note  11  L.  R.  A.  780. 

Aa  to  'water-anpply  In  connection  with 
innnlclpal  eorporatlona,  see  HENNING'S 
GBIVBRAL  LAWS   pp.   985-989. 

Aa  to  whether  a  mnniclpal  corporation 
nay  be  taxed  for  ita  franchise  to  operate 
water-worlKs,  see  note  45  L.  R.  A.  518. 

That  mnniclpal  water- w^orlca  are  clothed 
with  a  public  tmaty  see  note  45  L.  R«  A. 
618. 

That  taxes  or  aaaessmenta  may  be  im- 
posed for  fnmiahinsr  mnniclpal  gnu  or 
water- worica,  see  ante  (cross  references) 
9  4408  subd.  19. 

1.  ORDINANCE  FIXING  WATER-RATES 
IN  SAN  FRANCISCO — To  be  presented  to 
mayor  for  his  approval.  —  Constitutional 
provision  for  fixing*  of  water-rates  by  board 
of  supervisors  or  other  grovernlne:  body  of 
city  and  county  of  San  Francisco  requires 


H  4418,4414  (1178)    Rl&STRICTIONS  AND  CONDITIONS— -VETTOBD  ORDINANCBfl.        [Pt.  HT. 


ordinance  flxiner  such  rates  to  be  presented 
to  mayor  of  such  city  and  county  for  his 
approval. — Jacobs  vs.  Board  of  Supervisors, 
100  Cal.   121,  132,  84  Pac  Rep.  630. 

2.  RIGHT  OF  CITY  TO  FIX  RATES  FOR 
GAS. — Rigrht  of  city  to  fix  rate  for  gras  is 
unaffected  by  use  which  is  made  of  it.  It 
covers  all  g'as  furnished  through  pipes  laid 
in  streets. — Denninger  vs.  Recorder's  Court, 
145  Cal.  638,  689,  79  Pac  Rep.  360. 

8.  RIGHT  TO  I.AY  GAS  OR  WATBR 
PIPBS  IN  STREBTS.— Art.  XI  §19  Of  state 
constitution  directly  errants  to  persons 
therein  desiernated  right  to  lay  pipes  in 
streets  of  city  for  purpose  of  introducingr 
into  it  and  supplying:  such  city  and  its 
inhabitants  with  grasligrht  or  other  illumin- 
ating light,  or  with  fresh  water  for  domes- 
tic and  other  purposes. — ^In  re  Johnston,  137 
Cal.  115,  119,  69  Pac.  Rep.  978. 

4.  RIGHT  TO  SUPPLY  GAS  AND  TO 
FIX  RATES. — ^Right  to  supply  gas  to  cities 
and  right  to  fix  rates  go  hand  in  hand. 
Each  exists  by  force  of  state  constitution 
and  each  becomes  effective  upon  orgranisa- 
tion  of  municipal  government. — Denninger 
vs.  Recorder's  Court,  146  Cal.  629,  636,  79 
Pac  Rep.  864. 


5.     USB   OF  WATEat  AS  PUBLIC  USE. — 

By  terms  of  new  constitution  use  of  all  water 
theretofore  or  thereafter  appropriated  for 
sale,  rental,  or  distribution,  is  expressly 
declared  to  be  public  use.  —  People  ts. 
Stephens,  62  Cal.  209,  234.  See  In  re  John- 
son, 187  CaL  115,  119,  69  Pac.  Rep.  978. 

e.  IflTHAT  IS  NO  GROUND  FOR  PROmB- 
ITING  BENEFIT  OF  CONSTITUnONAJL 
GRANT.— Art  XI  §19  Constitution  of  1871 
does  not  directly  confer  upon  any  individual 
or  company  right  to  lay  pipes  and  conduits 
in  streets  of  city  in  order  to  supply  gas  for 
cooking  and  heating  purposes,  but  only  so 
far  as  may  be  necessary  for  supplying  cities 
and  their  inhabitants  with  gaslight.  The 
same  gas,  however,  which  furnishes  light 
also  serves  for  cooking  and  heating,  and 
pipes  and  connections  necessary  for  one 
purpose  make  gras  available  for  other  pur- 
poses without  subjecting  streets  to  any 
additional  burden.  Hence  an  intention  to 
permit  use  of  gas  for  other  than  illuminat- 
ing purposes  affords  no  grounds,  for  pro- 
hibiting laying  of  pipes  by  party  claiming 
benefit  of  constitutional  grrant. — ^Denninger 
vs.  Recorder's  Court,  146  CaL  688,  689,  79 
Pae.  Rep.  860. 


§4413.    RESTRICTIONS   AND    CONDITIONS   TO    BE    IHEPOSED.     In 

granting  authority  to  lay  down  pipes,  and  in  contracting  for  gas  and  water,  the 

common  council  must  impose  such  restrictions  and  conditions,  and  provide 

for  such  locations  and  construction  of  gas  and  water-works  and  pipes  as  to 

work  the  least  possible  public  or  private  inconvenience^  and  provide  for  enforce 

ing  such  restrictions  and  conditions. 

History:     Enacted  March  12,  1872,  founded  upon  §  3  Act  April  4^  187QL 
Stats.  1869-70,  p.  815. 

§4414.  ORDINANCE,  HOW  VETOED,  AND  HOW  PASSED  OVER 
VETO.  Every  ordinance  passed  by  the  commx)n  council  must  before  it  becomes 
effective  be  presented  to  the  mayor  for  his  approbation.  If  he  approve  it,  he 
must  sign  it;  if  not,  he  must  return  it,  with  his  objections  in  writing,  to  the 
common  council,  who  must  cause  the  same  to  be  entered  upon  its  journals  and 
proceed  to  reconsider  the  same.  If  after  such  consideration  two  thirds  of  all 
the  members  of  the  common  council  elect  shall  agree  to  pass  the  same,  it 
becomes  an  ordinance.  In  all  such  cases  the  votes  must  be  taken  by  yeas  and 
nays,  and  the  names  of  the  members  voting  for  and  against  the  same  must  be 
entered  on  the  journal.  If  any  ordinance  is  not  returned  by  the  mayor  within 
ten  days  (Sundays  excepted)  after  it  is  presented  to  him,  the  same  becomes 
effective,  as  if  the  mayor  had  signed  it. 

History:     Enacted  March  12,  1872,  founded  npon  §21  Act  March  11, 
1850,  Stats.  1850,  p.  90. 

As  to  presentatloa  of  ordinances  to  maTor  As  to  prescntlnsr  ordtnance  flxinir  •"■••*" 

of  mnnlctpallty  for  his  approTal,  see  HBN*      rates  In  San  Prancflnco  to  mayor  for  his  ap* 
NINO'S  GBNKRAL.  LAWS  pp.  969,  960.  proval,  see  ante  i  4412  par.  1. 
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CHAPTEB  IV. 


JXTDICIAL  POWSR& 


S4424.    Police   jndge;    Taean^,   how 

filled. 

§  4425.    Police  court  clerk. 

9  4426.    Criminal  jurisdiction. 

$  4427.    General  and  exclusive  jurisdic- 
tion. 


S  4428.    Vfhea  justice  of  the  peace  to  aet  as  police 

jndge. 
§  4429.    Terms  of. 
§4430.    Form  of  proceedings. 
§  4431.    Criminal  trials  in  police  courtflL 
§  4432.    Civil  practice  in  police  courts. 


§4424.  POLICE  JUDGE;  VAOANOY,  HOW  FILLED.  The  city  police 
judge  must  be  a  qualified  elector  of  the  city.  Any  vacancy  in  the  ofiSce  of 
police  judge  must  be  filled  by  an  appointee  of  the  mayor,  made  with  the  advice 
and  consent  of  the  common  council. 

History:    Enacted  March   12,  1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Inferior   court   cannot  be   established   hj 

resolution. 

3.  Police  judge — ^Implies  police  court. 

4.  Same  —  Is   judicial    officer   of   municipal* 

ity. 

5.  Police  courts — ^Establishment  of. 

6.  Same — Of  city  of  Marysville. 

7.  Same — Of  city  of  San  Jose. 


1.  AFPLIBDy  CITEID,  CONSTRtJED,  RB- 
FBatRBD  TO,  etc.,  In:  Ex  parte  Mauch,  1S4 
Cal.  600,  601,  66  Pac.  Rep.  734  (cited). 

A«  to  proceedlnsa  In  cItII  actions  In  po- 
lice conrtu,  see  KCnElR'S  CYC«  CODES  CIV* 
FROC.  9S  929-933. 

As  to  proccedlnfoi  In  Jnstlcei'  nnd  police 
eonrts,  see  KERR'S  CYC  PBN,  CODB 
fil  1426-1461. 

An  to  police  conrta  In  certain  eltles^  see 
HENNISTG'S  GENERAL  LAWS  ("Whitney 
Act")  pp.  1053-1056. 

A  a  to  police  courts  In  cities  of  flrst  and  a 
half  class,  see  HENNIlfG*S  GENERAL  LAWS 
pp.   1056-1058. 

As  to  police  conrts  In  eltlea  of  second 
class,  see  HENNING'S  GENERAL  LAW^S  pp. 
1058-1061. 

As  to  prosecntlnsr  attorneys  of  police 
courts  In  cities  of  second  class,  see  HEN- 
lfING>S    GENERAL    LAWS    p.    1061. 

That  mayor  shall  not  he  required  to  act 
as  city  Jndfrc  In  dtles  of  over  10,000  ln« 
hahltants,  see  HENNING'S  GENERAL  LAW^S 
p.  928. 

2.  INFERIOR  COURTS  CANNOT  BE 
ESTABLISHED  BY  RESOLUTION. — Inferior 
courts  of  city  which  has  adopted  charter 
cannot  be  established  by  resolution. — Peo- 
ple VB.  Toal.  85  Cal.  833.  337,  24  Pac.  Rep. 
608. 

S.  POLICE  JUDGE — Implies  police  conrt. 
— Police  Judgre  implies  police  court,  and 
Jurisdiction  of  court  is  defined  by  this 
chapter,  and  Includes  offense  of  cruelty  to 
animals. — Ex  parte  Mauch,  134  Cal.  600,  501, 
66  Pac.  Rep.  734. 

4.  Is  Judicial  olllcer  of  municipality^ — 
Police  Judge  Is  undoubtedly  Judicial  ofBcer, 
but    ho   Is   Judicial    officer   of   municipality. 


Ho  Is,  therefore,  municipal  officer,  and  not 
one  of  those  mentioned  in  art.  XXII  f  10 
Const.  1879. — People  ex  reL  Haines  vs. 
Henry,  62  Cal.  557. 

B.     POLICE  COURTS — ^Estahllshment  of. — 

Leg-lslature,  by  act  passed  April  1.  1880 
(Stats.  1880.  p.  68),  and  In  carrying:  out 
commands  of  constitution,  provided  for 
establishment  of  police  court  In  each  of 
Incorporated  cities  and  counties,  cities,  and 
towns  of  state,  and  vested  judicial  power  of 
every  city  in  police  court  for  which  police 
Judgre  was  to  be  elected  to  hold  office  for 
term  to  be  fixed  by  common  council. — In  re 
Carrlllo,  66  Cal.  8,  4,  4  Pac.  Rep.  696.  See  In 
re  Guerrero,  69  Cal.  88,  100,  10  Pac.  Rep.  261. 

•■  Of  dty  of  MarysTlUe. — ^There  Is  no 
question  that  the  legrlslature  had  power  to 
create  police  court  by  act  to  reincorporate 
city  of  Marysvllle,  and,  where  only  question 
Is  whether  Intention  to  do  so  is  clearly 
manifested  by  terms  of  act,  police  court  will 
be  considered  as  havlngr  been  lawfully 
established  by  such  act  of  reincorporation.-^ 
Ex  parte  Mauch,  184  CaL  500,  601,  66  Pac. 
Rep.  784. 

7.  Of  city  of  San  Jose. — Police  court  of 
city  of  San  Jose  Is  not  police  court  estab- 
lished by  legrlslature,  by  greneral  law  of 
1880,  which  provided  for  orgranlzatlon  of 
police  court  In  every  incorporated  city  by 
election  of  police  Judge,  and  gave  to  It, 
within  boundaries  of  city  In  which  It  was 
established,  exclusive  authority  of  subject- 
matter  of  Its  Jurisdiction.  Legislature,  in 
exercise  of  its  discretion,  might  have  made 
mayors  of  Incorporated  cities  ex  officio 
Judges,  but  It  did  not.  Police  court  of  San 
Jose  Is,  therefore,  a  charter,  not  statutory, 
court,  and  mayor  of  the  city,  as  an  ex  officio 
police  Justice,  Is  charter  Judicial  officer, 
with  such  Judicial  powers  as  charter  con- 
fers. These  are  such  Jurisdiction  and  au- 
thority as  are  conferred  by  law  upon  Jus- 
tices of  peace  in  all  criminal  matters  where 
crime  may  have  been  committed  within  cor- 
porate limits  of  said  city,  and  for  all  viola- 
tions of  city  ordinances. — In  re  Carrlllo.  66 
CaL  8,  5,  4  Pac.  Rep.  696. 


u 
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§  4426.  POLxOE  OOUBT  CLEBK.  The  police  judge  may  appoint  a  clerk, 
with  such  compensation,  by  way  of  salary  or  fees,  as  the  common  council  may 
by  ordinance  provide. 

History:     Enacted  March   12,   1872. 

Applied*  elted,  eonatnied,  referred  to,  eta,  in:    Ex  parte  Mauch,  1S4  Cal.  600.  601.  €• 
Pac.  Rep.  784  (cited). 

§  4426.  CBIMINAL  JUBISDICTION.  The  police  court  has  exclusive  juris- 
diction of  the  following  public  offenses  committed  within  the  city  boundaries : 

1.  Petty  larceny ; 

2.  Assault  and  battery,  not  charged  to  have  been  committed  upon  a  public 
officer  in  the  discharge  of  his  official  duty,  or  with  intent  to  kill ; 

3.  Breaches  of  the  peace,  riots,  affrays,  committing  wilful  injury  to  prop- 
erty, and  all  misdemeanors  punishable  by  fine  not  exceeding  five  hundred 
dollars  or  by  imprisonment  not  exceeding  six  months,  or  by  both  such  fine  and 
imprisonment;  and, 

4.  Of  proceedings  respecting  vagrants,  lewd,  or  disorderly  persons. 

History:     Enacted  March  12,  1872,  founded  upon  {3  Act  March  10, 
1866,  Stats.  1865-6,  p.  102. 

1.  Applied,  cited,  constmed,  referred  to. 

2.  Construction  of  section. 

3.  Jurisdiction  and  powers  of  police  courts. 

4.  Police   court    of   San   Jose  has   exclusive 

jurisdiction  of  what. 

5.  Police   jud^res'   court   of   San  Francisco— 

Construction  of  section. 

6.  Same — Jurisdiction  and  powers. 

1.  APPMED,  CITED,  CONSTRUED,  RE. 
FERRED  TO,  etc..  In:  Ex  parte  Simpson, 
47  Cal.  127,  128  (referred  to):  In  re  Carrino, 
66  Cal.  8,  4.  4  Pac.  Rep.  695  (cited). 

9.  Conatmctlon  of  sectton. — This  title 
of  this  code  Is  Intended  as  a  system  or 
plan  under  which  cities  may  be  org-anised 
and  groverned.  That  Is  sole  purpose  of  title, 
and  this  section,  4426,  is  not  applicable  to 
municipal  corporations  exlstinsr  at  time  it 
went  into  effect. — Ez  parte  Simpson.  47  Cal. 
127,  128. 

8.  JURISDICTIOIf  AND  POWERS  OF 
POLICE  COURTS. — By  greneral  law  relative 
to  courts  of  Justice,  and  various  officers 
connected  therewith,  passed  April  1,  1880 
(Stats.  1880,  p.  68),  legrislature.  in  carrylngr 
out  commands  of  constitution,  provided  for 
establishment  and  organization  in  Justices* 
courts  in  incorporated  cities  and  towns, 
and  for  establishment  of  police  court  In 
each  of  incorporated  cities  and  counties, 
cities,  and  towns  of  state,  and  prescribed 
jurisdiction  and   powers   of  said   court,   for 


judicial  power  of  every  city  was  vested 
In  a  police  court. — In  re  Carrlllo.  66  CaL 
1.  4.  4  Pac  Rep.  696.  See  Stats.  1880  ch. 
V  111  par.  11.  and  ch.  VI.  and  KERR'S 
CYC  CODE  CIT.  PROC.  $121. 

4.  POLICE  COURT  OF  SAJf  JOSE. — ^Bz- 
elusive  Jvrlndlctlon  of  subject-matter  men- 
tioned in  this  and  next  succeed ingr  section 
was  srranted  to  police  court  of  city  of  San 
Jose,  within  corporate  limits  of  that  dty. 
by  general  law  relative  to  courts  of  justice 
and  various  officers  connected  therewith, 
passed  April  1.  1880  (Stats.  1880.  p.  63). — In 
re  Carrlllo,  66  Cal.  3,  4.  4  Pac.  Rep.  695;  Ex 
parte  Mauch.  134  Cal.  600.  501.  66  Pac.  Rep. 
784. 

8.  POLICE  JUDGES'  COURT  OF  SA2f 
FRANCISCO — CoBstmctloB  of  aectfoB. — Sec- 
tions of  this  title  did  not  repeal  or  in  any 
manner  affect  act  of  1872  deflnln?  jurisdic- 
tion of  police  juderes'  court  of  city  and 
county  of  San  Francisco. — Ez  parte  Simp- 
son, 47  Cal.  127.  129. 

B,  Jnrindlctloii  and  powers.  —  Police 
judg^e's  court  of  city  and  county  of  San 
Francisco  possesses  same  powers  and  jnrls- 
diction  in  criminal  actions  and  proceedlnirs, 
other  than  those  especially  enumerated  in 
act  establishiner  that  court,  as  are  now  or 
may  hereafter  be  conferred  by  law  upon 
justices  of  the  peace  or  Justices'  courts. — Ex 
parte  Simpson.  47  Cal.  127.  128. 


§  4427.  GENERAL  AND  EXCLUSIVE  JTJBISDICTION.  The  police  conrt 
also  has  exclusive  jurisdiction : 

1.  Of  all  proceedings  for  the  violation  of  any  ordinance  of  the  city,  both  civil 
and  criminal; 

2.  Of  any  action  for  the  collection  of  taxes  and  assessments  levied  for  city 
purposes;  or  for  the  erection  or  improvement  of  any  schoolhouse  or  public 
buildings;  for  the  laying  out  or  opening  or  improving  any  public  street  or 
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sidewalk,  lane,  alley,  bridge,  wharf,  pier  or  dock;  or  for  the  purchase  of  or 
the  improvement  of  any  public  grounds;  or  for  any  and  all  public  improve- 
ments made  and  ordered  by  the  city  within  its  limits,  when  the  amount  of  the 
tax  or  assessments  sought  to  be  collected  against  the  person  assessed  is  less 
than  three  hundred  dollars;  but  no  lien  upon  the  property  taxed  or  assessed 
for  the  non-payment  of  the  taxes  or  assessnient  can  be  foreclosed  in  any  such 
action ; 

3.  Of  an  action  for  the  collection  of  money  due  to  the  city,  or  from  the  city 
to  any  person,  when  the  amount  sought  to  be  collected,  exclusive  of  interest 
and  costs,  is  less  than  three  hundred  dollars; 

4.  For  the  breach  of  any  official  bond  given  by  any  city  officer,  and  for  the 
breach  of  any  contract,  and  any  action  for  damages  in  which  the  city  is  a 
party  or  is  in  any  way  interested ;  and  all  forfeited  recognizances  given  to  or 
for  the  benefit  or  in  behalf  of  the  city;  and  upon  all  bonds  given  upon  any 
appeal  taken  from  the  judgment  of  the  court  in  any  action  above  named  where 
the  amount  claimed,  exclusive  of  costs,  is  less  than  three  hundred  dollars; 

5.  For  the  recovery  of  personal  property  belonging  to  the  city,  when  the 
value  of  the  property  (exclusive  of  the  damages  for  the  taking  or  detention) 
is  less  than  three  hundred  dollars ;  and, 

6.  Of  an  action  for  the  collection  of  any  license  required  by  any  ordinance 
of  the  city. 

History:     Enacted  March  12,  1872,  founded  upon  §4  Act  March  10, 
1866,  Stats.  1865-6,  p.  192. 

1.  Applied,  cited,  constmed,  referred  to.  tlon  brouerht  therein  to  recover  license  tax 

2.  Jurisdiction — Action  to  recover  license-taz;      ^or  transaction  of  business  If  leerality  of  tax 
8.  Same— Violation  of  citj  ordinances.  Is    denied    by    answer.      It    must    transfer 

1.    APPLIBD,  CITBD,  CONSTRUED,  RB-  cause  to   proper   court. — Santa  Barbara   vs. 

FBRRBD  TO,  eto..  in:     City  of  Santa  Bar-  Stearns.  51  Cal.  49».  501. 

bara  va  Stearns,  61  Cal.  499,  500  (cited).  S.     Violation    of    city    ordlnnnces. — Police 

As  to  exclusive  Jarisdlctlon  of  police  eoBrt  court  has  JurisdicMon  of  all  proceedings  for 

of  San  Joae^  see  ante  |  44S6.  violation  of  city  onfnances. — Santa  Barbara 


9.     JURISDICTION  —  Action     to     recover       va  Stearns,  61  Cal.   499,  500. 
Ileenso  tax. — Police  court  cannot  try  an  ac- 

§  4428.    WHEN  JUSTICE  OF  THE  PEACE  TO  ACT  AS  POLICE  JUDGE. 

In  all  cases  in  which  the  judge  is  a  party,  or  in  which  he  is  interested,  or  in 
which  he  is  a  witness,  or  in  which  he  is  related  to  either  party  by  consanguin- 
ity or  afi&nity  within  the  third  degree,  and  in  case  of  sickness  or  inability,  or 
temporary  absence  from  the  city,  the  police  judge,  or  judge  of  the  police 
judge  court,  may  by  written  request  call  in  any  justice  of  the  peace  of  the  same 
county  to  act  in  his  place  and  stead,  and  while  so  acting  [said  justice]  shall 
be  vested  with  the  power  of  the  judge  for  whom  he  so  holds  court. 

[Entry  to  be  made  in  docket.]  In  which  case  the  proper  entry  of  the  pro- 
ceedings before  the  attending  justice,  subscribed  by  him,  shall  be  made  in  the 
(docket  of  the  judge  for  whom  he  so  holds  the  court;  and  the  same  shall  be 
prima  facie  eyidence  of  such  proceedings,  and  form  and  become  a  part  of  the 
rer».ord  of  any,  or  any  part  of  any  and  all  actions,  causes  or  proceedings  had 
before  such  attending  justice  while  so  holding  the  court. 

Hfatory:     Enacted   March   12,   1872;    amended  March   9,   1897,   Stats, 
and  Amdts.  1897,  p.  97. 

tfOSnCBS     OF    THBS    PBACB    AS     PO-      Of  San  Jose  deolarea  that  justices  of  peace 
UCB  JUSTICBS — ^Saa  Jose. — Charter  of  city       of  San  Jose  township  are  competent  to  dls- 
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eharff«  all  duties  of  poller  Justicea  for  city*      nndor  ehartor,   concurrent. — ^In  re  Carrillo. 
Jurisdiction    of    two    courts    Is.    therefore,      CC  CaL  S,  C,  4  Pac.  Rep.  C9S. 

§  4429.  TEBMS  OF.  Police  courts  are  always  open  for  the  transaction  of 
business,  except  on  non- judicial  days. 

Hfstory:     Enacted  March  12,  1872,  founded  upon  tH  Act  March  10, 
1866,  StatB.  1865-6,  p.  195.      . 

§  4430.  FORM  OF  PROOEEDINOS.  Proceedings  in  the  police  court  in 
criminal  actions  for  offenses  not  triable  in  such  courts  must  be  had  in  cos- 
f ormity  with  the  provisions  of  part  two,  title  three,  chapter  seven  of  the  Penal 

Co<ic*  History:     Enacted    March   12,   1872. 

As  to  preliminary  cjEamlaatiOA  of  defendant,  see  KSaUl'S  CTC  FElf.  CODE 
II  858-88S. 

§  4431.  CRIMINAL  TRIALS  IN  POLICE  COURTS.  Proceedings  in  the 
police  courts  in  criminal  actions  triable  in  such  courts  are  regulated  in  part 
two,  title  eleven,  chapter  one  of  the  Penal  Code. 

History:    Enacted  March   12,  1872. 

§4432.  ClVn.  PRACTICE  IN  POLICE  COURTS.  Proceedings  in  the 
police  courts  in  civil  actions  are  regulated  by  part  two,  title  twelve  of  the 
Code  of  Civil  Procedure. 

History:    Enacted  March   12,   1872. 

Applied,  cited,  eonstraed,  referred  to,  etc.,  (cited);  Ex  parte  Mauch,  1S4  CaL  500.  501. 
in:      Ex   parte    Simpson.    47    CaL    127,    12S      66  Pac.  Bep.  784   (cited). 


CHAPTER  V. 

CERTAIN  STATUTES  RELATING  TO  CITIES  AND  TOWNS  AND  EXISTING  CORPORA- 
TIONS CONTINUED. 

(4442.    (^rtain  statutes  continued  in  foroa. 

§4442.  CERTAIN  STATITTES  OONTINUED  IN  FOKOE.  Nothing  in  this 
code  affects  any  of  the  provisions  of  "An  act  to  authorize  and  direct  the 
municipal  authorities  of  the  several  cities  and  incorporated  towns  of  this  state 
to  execute  certain  trusts  in  relation  to  the  town  lands  granted  to  the  incor- 
porated cities  and  towns  in  this  state  by  the  act  of  congress  entitled  'An  act 
for  the  relief  of  the  inhabitants  of  cities  and  towns  upon  the  public  lands, 
approved  March  second,  eighteen  hundred  and  sixty-seven;  approved  March 
twenty-four,  eighteen  hundred  and  sixty-eight'  ";  or  of  "An  act  to  authoriic 
and  direct  the  county  judges  of  the  several  counties  of  this  state  to  execute 
certain  trusts  in  relation  to  the  town  lands  granted  to  the  unincorporated 
towns  in  this  state  by  the  act  of  congress  entitled  *  An  act  for  the  relief  of  the 
inhabitants  of  cities  and  towns  upon  the  public  lands,  approved  March  second, 
eighteen  hundred  and  sixty-seven;  approved  March  thirtieth,  eighteen  hun- 
dred and  sixty-eight'  ";  but  such  acts  are  continued  in  force. 

History:     Enacted   March  12,   1872. 

Applied,  cited,  coniitniedy  referred  to»  Otc,  in:    Blddlck  YB,  Koblor,  119  CaL  191,  194,  II 
Pac.  Rep.  678  ( referred  to). 
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CHAPTER  VI^ 

FUNDING    AND    REFUNDING    OF    CITT    INDEBTEDNESS. 

S  4445.    Refunding  outstanding  indebtedness.  S  4448.     Redemption,  how  made. 

5  4446.  Bonds  to  be  delivered  to  city  treasurer.  §  4449.  Failure  to  levy  tax;  proeeed- 
S  4447.     Assessment  to  pay  interest  on  bonds  [and  ings  to  compel, 

principal] ;  '  *  Bond  Fund. ' ' 

§  4445.  REFUNDING  OUTSTANDINO  INDEBTEDNESS.  The  board  of 
trustees  or  municipal  council  of  any  city  having  an  outstanding  indebtedness 
on  the  first  day  of  January,  eighteen  hundred  and  eighty,  eyidenced  by  bonds 
or  warrants  thereof,  by  a  vote  of  two  thirds  of  all  the  members  thereof,  are' 
empowered,  if  they  deem  it  for  the  public  interest,  to  fund  or  refund  the  same, 
and  issue  bonds  of  the  city  therefor  in  sums  not  less  than  one  hundred  dollars 
nor  more  than  one  thousand  dollars  each,  having  not  more  than  twenty  years 
to  run,  and  bearing  a  rate  of  interest  not  exceeding  seven  per  cent  per  annum, 
payable  semi-annually,  which 

Bonds  shall  be  substantially  in  the  following  form:   No. .    The  city  of 

,  in  the  county  of ,  in  the  state  of  California,  for  value  received, 

promises  to  pay  ,  or  order,  at  the  office  of  the  treasurer  of  said  city, 

in f  on  the  first  day  of y  18 — ,  or  at  any  time  before  that  day,  at  the 

pleasure  of  the  city,  the  sum  of dollars,  gold  coin  of  the  United  States, 

with  interest  at  the  rate  of per  cent  per  annum,  payable  at  the  office  of  the 

said  treasurer,  semiannually,  on  the  first  days  of and ,  in  each  year, 

on  presentation  and  surrender  of  the  interest  coupons  hereto  attached.  This 
bond  is  issued  by  the  board  of  trustees  (or  municipal  council,  as  the  case  may 
be),  under  the  provisions  of  chapter  six,  of  title  three,  of  part  four,  of  the 
Political  Code  of  California,  and  in  conformity  with  a  resolution  of  said  board 

of  trustees  (or  municipal  council),  dated day  of ^  18 — .    In  testimony 

whereof,  the  said  city,  by  its  board  of  trustees  (or  municipal  council),  has 
caused  this  bond  to  be  signed  by  the  president  of  the  board  of  trustees  (or 
municipal  council),  and  attested  by  the  auditor,  with  the  city  seal  attached, 

this day  of f  18 — .    (Seal.)    ,  president  of  the  board  of  trustees 

(or  municipal  council).    Attest: y  auditor.    And  the  interest  coupon  shall 

be  in  the  following  form :   $ .    The  treasurer  of  the  city  of ,  county 

of y  state  of  California,  will  pay  the  holder  hereof,  on  the day  of , 

18 — ,  at  his  office  in ,  dollars,  gold  coin,  for  interest  on  city  bond 

No. ,  issued  under  the  provisions  of  chapter  six,  of  title  three,  of  part  four, 

of  the  Political  Code  of  California.    ,  city  auditor.    If  the  president  of 

the  board  of  trustees  (or  municipal  council),  be  ex  officio  auditor,  then  and  in 
that  case  said  bonds  shall  be  attested  by  the  city  clerk  instead  of  the  auditor. 

HFstory:     Enacted  April  27,  1880,  Code  Amdte.  1880  (Pol.  pt),  p.  105; 
amended  April  4,  1881,  Stats,  and  Amdts.  1881,  pp.  85-36. 

1.  Applied,  cited,  construed,  referred  to.  7.  Same — First  legislation. 

2,  3.  Funding  and  refunding  of  dty  indebted-  8, 9.  Same — What  indebtedness  may  be  funded 

ness — Application  and  construction  of  or  refunded, 

code  sections.                                  ^  1.    applied,  cited,  construed,  re- 

4.  Same — Assent  of  electors  not  required.  Fbrred  to,  etc.,  in:    City  of  Los  Ansreles 

5.  Same—Constitutionality  of  law.  vs.  Teed,  112  Cal.  819,  825.  827.  831,  44  Pac 

6.  Same — Different  regulations   for  differ-  Hep.  580   (construed  and  applied). 

ent  classes.  As  to  authority  of  eltleo  of  flrat  tAmmm  to 
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Tcfvnd  Uidr  IndebtedBeas  and  to  lasii«  bonds 
tberefoFy  and  to  provide  for  paymemt  of 
Mime,  see  HBNNING'S  GElf ERAL  LA1¥S  pp. 

918.  919. 

9.  FUNDING  AND  REFUNDING  OF  CITY 
INDEBTBDNBSS  —  Application  and  eon- 
•traction  of  code  eectlone. — Sections  of  this 
chapter  authorized  board  of  trustees  or 
municipal  council  of  any  city  having-  an 
outstandlngr  indebtedness  on  first  day  of 
January,  1880,  evidenced  by  bonds  or  war- 
rants thereof,  to  fund  or  refund  same  by  a 
two  thirds  vote  of  members  of  such  board 
or  council;  and  this  and  next  four  succeed- 
InfiT  sections  apply  to  cities  orgranlzed  before 
adoption  of  code  as  well  as  to  those  estab- 
lished afterward.  Rule  laid  down  in  Ex 
parte  Simpson,  47  Cal.  127,  does  not  apply 
to  these  sections.  The  sections  in  question 
were  added  to  code  longr  after  that  decision, 
and  it  is  manifest,  from  their  terms,  that 
they  were  intended  to  apply  to  all  cities, 
without  exception.  Officers  therein  men- 
tioned are  given  designations  not  cor- 
responding to  those  used  in  the  "system  or 
plan  under  which  cities  may,"  under  the 
preceding  sections,  "be  organized  and  gov- 
erned." They  are  designated  by  general 
terms,  studiously  chosen  so  as  to  include 
cities  of  diverse  forms  of  government  and 
organized  in  a  manner  different  from  that 
provided  for  In  preceding  sections  of  the 
title.  The  language  so  used  unmistakably 
negatives  an  Intention  to  confine  the  opera- 
tion of  those  sections  to  cities  which  have 
been  organized  under  the  code. — City  of 
Los  Angeles  vs.  TeeC,  112  Cal.  819,  826,  44 
Pac.   Rep.    580. 

8.  This  and  next  succeeding  four  sections 
can  have  no  effect  whatever,  unless  they 
apply  to  cities  formed  before  adoption  of 
code.  We  cannot  suppose  that  legislature 
intended  to  pass  an  act  which  never  could 
have  any  effect  whatever,  and  we  must, 
therefore,  hold  that  these  sections  apply  to 
all  cities  without  exception. — City  of  Los 
Angeles  va-  Teed,  112  CaL  819.  326,  44  Paa 
Rep.  580. 

4,  Assent  of  elect om  not  required. — ^As 
this  and  next  succeeding  four  sections  re- 
late only  to  indebtedness  incurred  prior  to 
taking  effect  of  new  constitution  of  1879, 
they  are  not  In  conflict  with  any  of  its  pro- 


visions, and  assent  of  electors  is  not  re- 
quired to  authorise  refunding  of  indebted- 
ness.— City  of  Los  Angeles  vs.  Teed.  112  CaL 
819,  326,  44  Pac.  Rep.  580. 

B-  Constltntlonallty  of  law. — ^Provisions 
of  this  chapter  as  to  subject-matter  in 
question — funding  of  municipal  indebted- 
ness— is  "peculiarly  a  matter  pertaining  to 
municipal  organizations,  and  still  more 
peculiarly  matter  as  to  which  cities  of  large 
population  require  different  provision  from 
that  suitable  to  cities  or  towns  of  small 
populations."  They  are,  therefore,  not 
obnoxious  to  constitution  as  being  special 
legislation.— dity  of  Los  Angeles  va  Teed, 
112  Cal.  319,  828,  44  Pac  Rep.  580;  MinUer 
vs.  Schilling,  117  Cal.  361,  363,  49  Pac. 
Rep.  209;  Walte  vs.  Santa  Cruz,  184  U.  & 
802,  821,  bk.  46  L.  ed.  552,  22  Sup.  Ct.  Rep. 
827. 

•>  Different  resnlatlona  for  dlffcreat 
classes. — There  is  no  question  that  act 
classifying  municipal  corporations  is  co&- 
stitutional,  and  that  in  matters  pertaining 
to  municipal  organization,  legislature  may 
make  different  regulations  for  different 
classes  so  created.  Hence,  legislature  may. 
in  reference  to  funding  or  refunding:  of  any 
Indebtedness  of  municipal  corporations, 
other  than  cities  of  first  claaa.  make  dif- 
ferent regulations  in  matters  pertaining  to 
municipal  organisations,  without  violatlnir 
any  provision  of  constitution  ag-alnst  special 
legislation. — City  of  Los  Angeles  vs.  Teed, 
112  Cal.  819,  328,  44  Pac  Rep.  580. 

7.  First  legislation  as  to  funding  and  re- 
funding of  city  indebtedness  Is  contained 
in  this  chapter  of  code,  enar*^»d  In  1880  and 
amended  in  1881. — City  of  Los  Angeles  vs. 
Teed,  112  Cal.  319,  826.  44  Pac  Rep.  580. 

8.  miat  Indebtedneas  may  be  funded  sr 
refunded. — Only  indebtedness  authorized  by 
this  and  next  succeeding  four  sections  to 
be  funded  or  refunded  Is  such  as  existed 
prior  to  time  when  Const.  1879,  art.  XI  1 18. 
took  effect. — City  of  Los  Angelea  va  Teed, 
112  Cal.  319,  326,  44  Pac  Rep.  680. 

9.  This  and  next  succeeding  four  sections 
provide  method  to  be  pursued  In  funding  or 
refunding  Indebtedness  of  city  of  Los  An- 
geles outstanding  on  January  1.  18S0. — Los 
Angeles  vs.  Teed,  112  CaL  819,  327,  44  Far. 
Rep.  680. 


§  4446.  BONDS  TO  BE  DEUVEBED  TO  0IT7  TBEASUBEB.  Whenever 
bonds  issued  under  this  chapter  shall  be  duly  executed,  numbered  consecu- 
tively and  sealed,  they  shall  be  delivered  to  the  ciiy  treasurer,  and  his  receipt 
taken  therefor,  and  he  shall  stand  charged  on  his  official  bond  with  all  bonds 
delivered  to  him  and  the  proceeds  thereof,  ana  he  shall  sell  the  same  or 
exchange  them  under  the  directions  of  the  ooarJ  of  trustees,  or  municipal 
council,  on  the  best  available  terms,  for  any  legal  indebtedness  of  the  city 
outstanding  on  the  first  day  of  January,  eighteen  hundred  and  eighty;  but  in 
neither  case  for  a  less  sum  than  the  face  value  of  the  bonds,  and  all  interest 
accrued  on  them  at  the  date  of  such  sale  or  exchange ;  and  if  any  portion  of 
the  said  bonds  are  sold  for  money,  the  proceeds  ^hereof  shall  be  applied  cxcln- 
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nively  for  the  payments  of  liabilities  existing  against  the  city  at  and  before  the 
date  above  named. 

[Exchange— Oaacelation  of  old  bonds.]  When  they  are  exchanged  for 
bonds  or  warrants,  or  other  legal  evidences  of  city  indebtedness,  the  treasurer 
shall  at  once  proceed  to  cancel  the  old  bonds  and  such  other  evidences  of 
indebtedness  by  indorsing  on  the  face  thereof  the  amount  for  which  they 
were  received,  the  word  ''canceled,"  and  the  date  of  cancelation.  He  shall 
also  keep  a  record  of  bonds  sold  or  exchanged  by  him,  by  number,  date  of  sale, 
amount,  date  of  maturity,  the  name  and  post-office  address  of  the  purchaser, 
and,  if  exchanged,  what  evidences  of  indebtedness  were  received  therefor, 
which  record  shall  be  open  at  all  times  for  inspection  by  the  public.  When- 
<?ver  the  holder  of  any  bond  shall  sell  or  transfer  it,  the  purchaser  shall  notify 
the  treasurer  of  such  purchase,  giving  at  the  same  time  the  number  of  the  bond 
transferred,  and  his  post-office  address,  and  every  transfer  shall  be  noted  on 
the  record. 

[Treasurer  to  report  statement  of  bonds  sold,  eto.]  The  treasurer  shall  also 
report,  under  oath,  to  the  board,  at  each  regular  session,  a  statement  of  all 
bonds  sold  or  exchanged  by  him  since  the  preceding  report,  and  the  date  of 
i3uch  sale  or  exchange,  and  when  exchanged,  a  list  or  description  of  the  city 
indebtedness  exchanged  therefor,  and  the  amount  of  accrued  interest  received 
'by  him  on  such  sale  or  exchange,  which  latter  sum  shall  be  charged  to  him  as 
money  received  by  him  on  bond  fund,  and  so  entered  by  him  on  his  books ;  but 
such  bonds  shall  not  be  sold  or  exchanged  for  any  indebtedness  of  the  city, 
except  by  the  approval  of  the  board  of  trustees  or  municipal  council  of  said 
«ity. 

No  sale  shall  be  made  of  any  such  bonds,  except  to  the  highest  bidder,  after 

advertising  bids  for  the  purchase  of  the  same  for  not  less  than  three  weeks,  in 

at  least  one  newspaper  published  in  the  county,  the  right  being  reserved  in 

such  advertisement  to  reject  any  or  all  such  bids. 

History:     Enacted  April  27,   1880,  Code  Amdts.  1880    (PoL  pt.),  pp. 
106-107. 

§  4447.  ASSESSMENT  TO  PAY  INTEREST  ON  BONDS  [AND  PBIN- 
€IPAL] ;  "BOND  FUND."  The  board  of  trustees,  or  municipal  council,  shall 
<;ause  to  be  assessed  and  levied  each  year,  upon  the  taxable  property  of  the 
city,  in  addition  to  the  levy  authorized  for  other  purposes,  a  sufficient  sum  to 
pay  the  interest  on  outstanding  bonds  issued  in  conformity  with  the  provisions 
of  this  chapter,  accruing  before  the  next  annual  levy,  and  such  proportion  of 
the  principal  that  at  the  end  of  five  years  the  sum  raised  from  such  levies  shall 
equal  at  least  twenty  per  cent  of  the  amount  of  bonds  issued;  at  the  end  of 
^ight  years  at  least  forty  per  cent  of  the  amount,  and  at  and  before  the  date 
of  maturity  of  the  bonds  shall  be  equal  to  the  whole  amount  of  the  principal 
and  interest;  and  the  money  arising  from  such  levies  shall  be  known  as  the 
"bond  fund,"  and  shall  be  used  for  the  payment  of  bonds  and  interest  coupons, 
and  for  no  other  purpose  whatever;  and  the  treasurer  shall  open  and  keep  in 
bis  books  a  separate  and  special  account  thereof,  which  shall  at  all  times  show 
the  exact  condition  of  said  bond  fund. 

History:     Enacted  April  27,  1880,  Ck)de  Amdts.  1880  (Pol.  pt.),  p.  107. 
Pol.  C— 75 


U4448»444»     (1186)  BBDBllPTION— FAILVRB  TO  LIBTT  TAX  FOB.  [Pt.IV. 

§  4448.  BEDEMPTION,  HOW  MADE.  Whenever  the  amount  in  the  hands 
of  the  treasurer  belonging  to  the  bond  fund,  after  setting  aside  the  sum 
required  to  pay  the  interest  maturing  before  the  next  levy,  is  sufficient  to 
redeem  one  or  more  bonds,  he  shall  notify  the  owner  of  such  bond  or  bonds, 
by  advertising  in  any  newspaper  published  in  the  county,  not  less  than  once  a 
week,  for  three  successive  weeks,  and  in  some  newspaper  of  general  circula- 
tion published  in  the  city  of  San  Francisco,  not  less  than  once  a  week,  for 
three  successive  weeks,  that  he  is  prepared  to  pay  the  same,  with  all  interest 
accrued  thereon ;  and  if  not  presented  for  payment  or  redemption  within  forty 
days  after  the  first  publication  of  such  notice,  the  interest  on  such  bonds  shall 
cease  and  the  amount  due  thereon  shall  be  set  aside  for  its  payment  whenever 
presented.  All  redemptions  shall  be  made  in  the  exact  order  of  their  issuance, 
beginning  at  the  lowest  or  first  number,  and  the  notice  herein  required  shall 
be  directed  to  the  post-office  address  of  the  owner,  as  shown  by  the  record  kept 
in  the  treasurer's  office. 

Hfttory:     Enacted  April  27,  1880,  Code  Amdts.  1880  (PoL  pt.),  p.  107. 

§  4448.    FAILUBE  TO  LEVY  TAX,  PROOEEDINOS  TO  OOBSPEL.    If  the 

board  of  trustees,  or  municipal  council,  of  any  city  which  has  issued  bonds 
under  the  provisions  of  this  chapter,  shall  fail  to  make  the  levy  necessary  to 
pay  such  bonds  or  interest  coupons  at  maturity,  and  the  same  shall  have  been 
presented  to  the  city  treasurer  and  the  payment  thereof  refused,  the  owner 
may  file  the  bond,  together  with  all  unpaid  coupons,  with  the  county  treasurer 
of  the  county  in  which  said  city  is  situated,  taking  his  receipt  therefor,  and 
the  same  shall  be  registered  in  the  office  of  the  county  treasurer;  and  the  dis- 
trict attorney  shall  as  soon  as  practicable,  proceed  by  mandamus  in  the  proper 
court,  in  the  name  of  the  owner  of  the  bond,  to  compel  the  said  tax  to  be 
levied  in  said  city,  and  at  a  sufficient  rate  to  realize  the  amount  of  principal 
and  interest  past  due  and  to  become  due  prior  to  next  levy,  and  the  same  shall 
be  levied  and  collected  as  a  part  of  the  county  tax,  and  paid  into  the  county 
treasury,  and  pass  to  the  special  credit  of  such  city  as  bond  tax,  and  shall  be 
paid  by  warrants  as  the  payments  mature  to  the  holder  of  such  registered 
obligations,  as  shown  by  the  register  in  the  office  of  the  county  treasurer,  until 
the  same  shall  be  fully  satisfied  and  discharged;  any  balance  then  remaining 
being  passed  to  the  general  account  and  credit  of  said  city. 

History:     Enacted  April  27,  1880,   Code  Amdte.   1880    (Pol.   pt.),  pp. 
107-108. 


Applied,  dtcd,  eonatived,  rcfciTcd  t«,  ete..   In:    Loa  Anceles  i^k  Te«d,  112  CaL  S19,  8SS» 
t27,  44  Pac  Rep.  6S0  (referred  to). 
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TITLB  IV. 

LIABILITIES  OP  CJOUNTIES  AND  CITIES  EOR  INJUBIES  TO  PEOPEBTT  Bl  MOBS 

OB  Biora. 


CHAPTER  L 


14452.    Mnnieipal    eorporatioiiB    responsible 

for  injuries  by. 
S  4453.    Such  actions  to  be  tried,  where. 
S  4454.    When  action  must  be  commenced. 
1 4455.    Warrant  to  be  issued  for  paTment 

of  damages;   tax  therefor. 


t4456. 
14467. 


Plaintiff  not  to  recover  if  damage 
resulted  from  his  own  neglect 

Damages  to  levees,  etc.,  by  mobs. 
[Application  of  provisions  to.] 


§  4452.    MUNICIPAL  OOEPOBATIONS  RESPONSIBLE  FOR  INJURIES 

BY.  Every  municipal  corporation  is  responsible  for  injuries  to  real  or  per- 
sonal property  situate  within  its  corporate  limits,  done  or  caused  by  mobs  or 
riots. 

History:    Enacted  March  12.  1872,  founded  npon  tl  Aet  March  27, 
1868,  Stats.  1867-8,  p.  418. 


1.  Applied,  cited,  constmed,  referred  to. 

2.  Injuries  cansM  by  mobs  and  riots. 

3.  Other    injuries  —  Doctrine    of    respondeat 

superior. 

4.  Same — Falling  into  excavation  or  sewer. 

5.  Same — Injury  caused  by  neglect  of  officers. 

6.  Samfr— Wrongful  arrest  and  imprisonment. 

X,  APPLIBD,  CTTBD,  COlfSTRUBD,  RfiT- 
FERRBD  TO9  eta,  in:  Bank  of  California 
vs.   Shaben   65   Cal.    S22,   824    (cited). 

As  to  comp«BMitlOB  for  eonaequeatlal 
daanrnm^m  caaaed  by  chan^air  irrada  of 
atreety  see  notes  4  Am.  St.  Rep.  401;  2  I4.  R. 
A.  606. 

Aa  to  veneml  llabtllty  of  water  eompaalea 
which  mupplT  Inbabltanta  of  mnalclpalltlea 
mm  ^rell  aa  Irrlsatfon  compaatee,  see  mono- 
graphic note  81  Am.  St.  Rep.  478-495. 

Aa  to  llabllltlea  for  Injurlea  from  eleetrle 
wirea  oa  blshwarsy  see  note  40  Lb  R.  A. 
811. 

Aa  to  llabllltlea  of  eltlea  for  aedect  to 
repair  streeta,  see  monographic  notes  63  Am. 
Dec.  850-357;  7  Am.  Rep.  48;  24  Am.  Rep.  26, 
26. 

As  to  liability  for  aesrllC«Bce  or  aasUlfvI- 
aeaa  In  sradlBir  atreeta,  front  wblcb  Injnry 
arlaea,  see  note  80  Am.  St.  Rep.  889,  890. 

Aa  to  liability  of  eltlea  and  towna  for  ln« 
Jnrlea  caused  by  horses  beeomlnK  fright- 
ened at  objects  In  the  streets  and  hlchway% 
■ee  monoerraphic  note  98  Am.  Dec  608-612.   • 

Aa  to  llabUlty  of  eltlea  for  ehan«o  of 
irrade  In  atreets,  see  monogrraphic  note  80 
Am.  St.  Rep.  885-860. 

Aa  to  liability  of  dty  as  affected  by  em* 
ployment  of  contractor,  see  note  74  Am.  Dec 
761,  762. 

As  to  liability  of  dty  for  creattair  or 
maintaining  a  nnlsance,  see  monogrraphic 
note  16  Am.  St  Rep.  846-849. 

Aa  to  liability  of  dty  or  mnnldpallty  for 
loss  by  Are  dne  to  lack  of  ade^nato  crater 
Mipply*  see  note  by' Ernest  Watts,  28  Ia  R. 
A.  146,  147:  note  80  Am.  St.  Rep.  898-401. 


As  to  liability  of  mnnldpal  corporation 
for  acta  of  Ita  Are  department,  see  notes  82 
Am.  Rep.  618-620;  note  by  B.  A.  Rich,  16  Lh 
R.  A.  781;  note  80  Am.  St.  Rep.  398-401. 

Aa  to  liability  of  mnnldpal  corporation 
for  acta  of  Ita  police  oAcera,  see  note  80 
Am.  St.  Rep.  401,  402,  and  monographic 
note  by  B.  A.  Rich,  16  Ia  R.  A.  78. 

Aa  to  liability  of  mnnldpal  corporation 
for  defecta  In  and  want  of  repairs  of  sewers, 
see  monographic  note  29  Am.  St.  Rep.  787- 
744. 

As  to  liability  of  mnnldpal  corporation 
for  falae  Imprlaoament  and  nnlawfnl  arreat, 
see  monogrraphic  note  by  Ernest  Watts,  44 
Lk  R.  A.  795-801. 

Aa  to  liability  of  mnnldpal  corporation 
for  Injnrlea  reanltlaff  from  Ita  necllsence  or 
omlaslon,  see  notes  59  Am.  Dec  628,  629;  12 
Am.  St.  Rep.  768,  754. 

As  to  liability  of  mnnldpal  corporation 
for  torta,  not  aanctloned  by  Ita  charter,  see 
note  84  Am.  St.  Rep.  26-80. 

Aa  to  liability  of  municipal  corporation  to 
persona  Injured  hy  colllalon  with  others  on 
public  streets,  see  note  85  Aul  Rep.  781,  782. 

As  to  liability  of  mnnldpal  eorporatlona 
for  creation  of  a  nuisance^  see  note  7  L.  R. 

A.  166. 

Aa  to  liability  of  mnnldpal  corporatloaa 
for  damagea  canaed  by  OTcrflo^w  of  sewers, 
see  note  24  Am.  Rep.  556,  557. 

Aa  to  liability  of  mnnldpal  eorporatlona 
for  defeeta  In  aowers,  see  note  20  Am.  Rep. 
626-681. 

Aa  to  liability  of  mnnldpal  corporatloaa 
for  Injnrlea  eanaed  by  dlacharse  of  flre- 
worka,  see  note  40  K  R.  A.  783,  and  note  by 

B.  A.  Rich,  16  Lk  R.  A.  895.  896. 

Aa  to  liability  of  mnnldpal  corporatloaa 
for  Injnrlea  resultlBir  from  defectlye  streets 
and  brldrea,  etc,  see  note  6  K  R.  A.  263- 
266. 

Aa  to  liability  of  mnnldpal  corporatloaa 
for  Injury,  from  vradluir  or  revradlns  atrect,. 
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occasloBed  to  adjacent  property,  see  note  48' 
Am.  Dec  728,  724. 

Ae  to  liability  of  mimlclpal  corporatioiui 
for  neffllKeaee  or  uaakllfnlBen  of  aseata  la 
tke  performance  of  work  anthorlsed  by  law, 
see  monogrraphlc  note  68  Am.  Dec.  320-322. 

Aa  to  liability  of  mnniclpalltlee  for  neg- 
lect In  maklair  and  enforclnir  healtb  lawa 
and  reirnlatlonay  see  monogrraphlc  note  47 
Am.  St.  Rep.  648. 

Aa  to  liability  of  mnnlclpallty  for  Injnrlea 
eanaed  by  Ita  fallvre  to  gnmrd  obatraetlon 
or  excavation  In  hlsbway,  see  note  68  I«,  R. 
A.   237. 

Aa  to  liability  of  mnnlclpallty  for  nnla- 
ancea  created  by  Ita  act  or  nesleety  see  note 
80  Am.  St  Hep.  396-898. 

As  to  liability  of  mnnlclpallty  for  per- 
mlttlniT  animals  In  streets,  see  note  by  H.  P. 
Farnham»  27  L.  R.  A.  728. 

As  to  mnnicipal  liability  for  acts  of  con- 
tractors, see  note  80  Am.  St.  Rep.  411-418. 

Aa  to  mnnlclpal  liability  for  arrest  and 
Imprisonment  nnder  Invalid  ordinance,  see 
monographic  note  by  H.  P.  Farnham,  47  L. 
R.  A.  693.  694. 

As  to  mnnlclpal  liability  for  defects  la 
plan  of  Improvement  of  pnbUe  streets,  see 
note  30  Am.  St.  Rep.  887,  888. 

As  to  mnnlclpal  liability  for  defects  In 
school  property,  see  note  80  Am.  St  Rep. 
898. 

As  to  mnnlclpal  liability  for  neipllvence  In 
respect  to  pnblle  streets,  see  note  80  Am. 
St  Rep.   385-887. 

As  to  mnnlclpal  liability  for  torts  sen- 
orally,  see  note  80  Am.  St  Rep.  406,  406. 

As  to  mnnlclpal  liability  for  unlawful  acts 
which  are  not  nltra  vires,  see  note  80  Am. 
St  Rep.   406-408. 

As  to  mnnlclpal  liability  for  wronirfiil  acts 
not  anthorlsed  by  the  municipality,  see  note 
30  Am.   St  Rep.   408-411. 

As  to  municipal  liability  In  case  of  Im- 
prisonment In  an  unlit  city  |all  or  other 
prison,  see  note  80  Am.  St.  Rep.  402,  and 
note  by  H.  P.  Farnham,  86  K  R.  A.  298,  294. 
As  to  municipal  liability  In  nesllvent 
ouinaKement  of  wharves,  piers,  etc.,  see 
note  80  Am.  St.  Rep.  408-406. 

As  to  municipal  liability  In  the  ncffllvent 
mialntalnlnK  of  almshouses,  hospitals  or 
workhouaes,  see  note  30  Am.  St  Rep.  402. 

Aa  to  ncKllsence  of  person  by  ^rhleh 
pnhllc  street  Is  left  In  an  unaafo  and  dan- 
ireroua  condition,  see  note  84  Am.  Dec  40, 
41. 

As  to  power  of  legislature  to  Impose 
burdens  upon  municipalities  and  to  control 
<helr  local  administration  and  property,  see 
monographic  note  by  O.  H.  Parmele,  48  L.  R. 
A.   465-493. 

As  to  rlflrht  of  recovery  for  consequential 
Injuries  sustained  by  prosecution  of  author- 
ized improvements  by  mnnlclpal  corporation, 
see  monographic  note  63  Am.  Dec.  866-370. 
As  to  teats  for  determlnlnir  city's  liability 
for  damages  occasioned  In  execution  of  irov- 
em  mental  or  sovereign  pow^ers,  see  mono- 
^aphic  note  66  Am.  Dec.  434-442. 
As  to  when  a  mnnicipal  corporation  Is  not 


liable  for  acts  or  omissions  of  Its  ofllcers  or 
■senta,  see  note  9  L.  R.  A.  207-210. 

Aa  to  when  lee  upon  sldowalka  constitutes 
a  defect  In  mtreet,  see  note  7  Am.  Rep.  206- 
208. 

As  to  when  mnnlclpal  corporations  are  not 
answerable  for  ncffllvenee  of  eontractors, 
see  note  64  Am.  Rep.  90.  91. 

For  liability  of  city  for  Injuries  austalaed 
by  plaintiff  by  reason  of  his  having  driven 
his  team  Into  a  ditch  across  a  certain  street 
of  the  city,  see  note  17  Am.  St  Rep.  735-787. 

Uablllty  of  cities  for  neyllirence  and  other 
misconduct  of  their  ofllcers  and  acents,  see 
monographic  note,  30  Am.  St  Rep.  376-413. 

Liability  of  municipal  corporation  for  de- 
fects In  streets  which  cause  Injury  to  or  hj 
a  runaway  horsey  see  note  27  Am.  Rep.  891 

Liability  of  mnnlclpal  corporations  fee 
acts  and  neffllsenco  of  Independent  con- 
tractors, In  streets,  see  note  27  Am.  Rep. 
647-660. 

That  a  munlclpaUty  Is  liable  only  for  Its 
own  ncffllirence,  see  note  9  L.  R.  A.  210. 

That  a  municipal  corporation  Is  mot  liable 
for  ncfflect  of  Its  ofllcers,  see  note  11  L.  R. 
A.  416. 

a.  HfJVRIBS  CAUSBD  BY  MOBS  OR 
RIOTS. — In  city  and  county  of  San  Fran- 
cisco, claim  for  damag-es  caused  by  mobs 
or  riots  is  not  to  be  presented  In  first  In- 
stance to  board  of  supervisors  for  their 
rejection  or  allowance  in  whole  or  In  part 
as  in  case  of  general  demands  against  city 
and  county;  but  Judgment  must  first  be  had, 
which  is  an  adjudication  upon  merits  and 
legality  of  claim,  and  after  Judgment  is 
rendered,  board  of  supervisors  have  no 
claim  to  "allow"— that  is.  no  claim  which 
they  can  say  that  they  will  cause  to  be  paid 
or  not  as  they  may  deem  Just — but  claim 
Is  one  which  they  must  order  to  be  paid, 
unless  they  shall  determine  to  test  correct- 
ness of  Judgment  on  appeal  to  supreme 
court;  that  their  discretion  extends  only  to 
Question  whether  or  not  they  will  appeal: 
that  if  they  determine  not  to  appeal,  they 
must  order.  In  usual  course,  claim  to  be 
paid.  After  order  of  payment  Is  made  by 
board  of  supervisors.  Its  claim  must  go  to 
auditor  for  his  scrutiny  and,  when  approved 
by  him,  it  must  be  paid  by  treasurer  in  due 
course. — ^Bank  of  California  vs.  Shaber  66 
Cal.  822,  826. 

As  to  liability  of  municipal  eorpomtloBS 
for  property  destroyed  by  mobs,  see  notes 
66  Am.  Dec.  689,  690;  88  Am.  Dec  266-271, 
and  monographic  note  by  Ernest  Watts,  24 
Li.  R.  A.  692-608. 

As  to  claim  against  dty  and  county  of 
San  Francisco  for  Injuries  caused  by  mobs 
or  riots,  see  ante  9  4462  and  note. 

That  cities  are  not  liable  for  acts  of 
mobs,  see  note  48  U  R.  A.  620-622. 

S.  OTHER  IN J1TRIB9. — Doctrine  of  res- 
pondeat superior  has  found  little  favor  In 
this  state  when  It  has  been  Invoked  against 
municipal  corporations '  for  dereliction  or 
remissness  of  Its  agents  In  performance  of 
public   or   governmental   functions  of  city. 
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or  in  performance  of  duties  imposed  upon 
those  officers  and  prescribed  and  limited  by 
express  law.  In  performance  of  its  STovern- 
nnental  or  public  functions  corporation  is 
either  deemed  public  agency  and  mandatory 
of  state,  and,  therefore,  not  liable  to  be 
sued  civilly  for  damages,  or  it  is  considered, 
in  performance  of  these  functions,  to  be 
clothed  with  sovereigrnty,  and  therefore  not 
liable  in  an  action. — Sievers  vs.  San  Fran- 
cisco. 115  Cal.  648,  654,  66  Am.  St.  Rep.  158, 
47   Pac.  Rep.   687. 

4,     Falling  Into  ezcavatloB  or  sewer. — A 

municipal  corporation  is  not  liablo  for  per* 
aonal  injuries  to  individuals,  such  as  those 
occasioned  by  falling  into  an  excavation  or 


sewer,  within  corporate  limits,  where  there 
is  no  statutory  provision  declaring  such  lia- 
bility.— Chops  vs.  Eureka,  78  Cal.  688,  690, 
21  Pac.  Rep.  864,  4  L.  R.  A.  326. 

5.  Injury  caused  by  neglect  of  ofllcersr^ 
It  is  nowhere  provided  that  city  of  Eureka 
shall  be  liable  for  injury  suffered  by  indi- 
viduals by  neglect  of  officers  of  that  cor- 
poration to  properly  perform  their  duties. — 
Chops  vs.  Eureka,  78  Cal.  688.  589,  21  Paa 
Rep.  864,  4  L.  R.  A.  826. 

••  WroBS^I  arrcet  and  ImprtooBmcBt. — 
City  and  county  of  San  Francisco  is  not  an- 
swerable in  damages  for  wrongrful  arrest 
and  Imprisonment  by  its  officers.— Sted man 
va  San  Francisco,  68  CaL  198. 


§  4453.  SUCH  ACTIONS  TO  BE  TRIED,  WHERE.  Actions  for  damages 
under  the  preceding  section  must  be  tried  in  the  county  in  which  the  property 
injured  is  situated. 

History:    Enacted  March  12,  1872. 

Applied^  cited,  eoastrued,  referred  toy  etc..  In:     Bank  of  California  y».  Shaber,  66  CaL 
S82.    824    (cited). 

§  4454    WHEN  ACTION  MUST  BE  COMMENCED.     AU  actions  herein 

provided  for  must  be  commenced  within  one  year  after  the  act  complained  of 

is  committed. 

History:     Enacted  March  12,   1872,  founded  upon   SO  Act  March   27, 
1868,  Stats.  1867-8,  p.  419. 

For  like  proTlaioBy   see  KBRR'S   CTO.   CODBS   CIT.    PROG.    1 840    subd.    B    and   note. 

§  4465.  WARRANT  TO  BE  ISSUED  FOR  PAYMENT  OF  DAMAGES- 
TAX  THEREFOR.  On  the  certificate  of  the  presiding  officer  or  of  the  clerk 
of  the  court  in  which  the  judgment  is  rendered,  the  board  of  supervisors  cf 
the  county  or  the  legislative  authority  of  the  city  must  by  ordinance  direct 
and  cause  to  be  issued  a  warrant  for  the  payment  thereof  on  the  general  fund, 
and  the  same  must  be  paid  in  its  regular  order,  as  other  warrants  of  the 
municipal  corporation  are  paid ;  and  must  at  the  proper  times  levy  and  cause 
to  be  collected  a  tax  on  the  taxable  property  of  such  municipal  corporation 
for  the  payment  of  such  warrant  within  a  period  of  not  more  than  three  years. 

History:     Enacted  March  12,   1872,  foiinded  upon  (2  Act  March  27, 
1868,  Stats.  1867-8,  pp.  418-419. 

Applied,  cited,  coBMtraed,  referred  to,  etc.  Am   to  claim   asainst  elty   and   couBty  of 

In:    Bank   of  California  vs.  Shaber,  55  CaL      San  FraBciseo  for  Injiirles  canned  by  mobs 
322,  824  (cited).  and  riots,  see  ante  |  4462  and  note. 

§4456.  PLAINTIFF  NOT  TO  BEOOVEB  IF  DAMAGE  RESULTED 
FROM  HIS  OWN  NEGLECT.  The  plaintiff  in  any  action  authorized  by  this 
title  must  not  recover  if  it  appears  upon  the  trial  that  the  damage  complained 
of  was  occasioned  or  in  any  manner  aided,  sanctioned  or  permitted  by  his 
carelessness  or  negligence. 

History:    Enacted  March  12,   1872. 

§  4487.  DAMAGES  TO  LEVEES»  ETC.,  BY  MOBS.  [APPLICATION  OF 
PROVISIONS  TO.]  The  provisions  of  this  title  and  chapter  are  applicable  to 
cases  where  the  levees  and  other  works  of  reclamation  of  any  district  are 
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injured  or  destroyed  by  mobs  or  riots;  and  the  actions  bron^t  for  damages 
therefor  mnst  be  prosecuted  by  the  attom^-general  of  the  state  in  the  name 
of  the  people  of  the  state  of  (Uifomia,  and  the  amount  recorored  in  sach 
actions  mnst  be  paid  to  the  treasorer  of  the  eonn^,  who  mnst  place  the  same 
to  the  credit  of  the  district 

History:    Enseted  IfsfA  SO^  UJ4^  Obds  Asitti.  ISTt^ 
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TITLE  V. 

PUBLICATIONS  BY  STATE  OFFICEBS  AND  GOMMISSIONEBS,  OB  OTHEB  OFFI- 
CIALS, OB   THE   OFFICEBS   OF  COUBTS,   COUNTIES,   CITIES,   CITIES 
AND  COUNTIES,   OB   TOWNS,  AND  PUBLICATIONS  BE- 
QUIBED  TO  BE  GIVEN  OB  MADE  BY  LAW. 

[An  act  to  amend  title  Y  of  part  lY  of  an  act  entitled  "An  act  to  establish  a  Political 
Code,"  approved  March  12,  1872,  bj  Tevimng  §§4458  and  4459  of  said  title  and  adding 
three  new  sections  thereto,  to  be  numbered  4460,  4461,  and  4462,  relating  to  and  regulating 
publications  or  notices  authorized  or  required  to  be  siven  or  made  by  public  officers,  the 
officers  of  courts,  or  bj  law,  providing  that  such  pulmcations  or  notices  shall  be  given  or 
made  in  newspapers  of  general  circulation,  defining  what  is  a  newspaper  of  general  circulation, 
providing  the  manner  in  which  newspapers  maj  be  adjudged  newspapers  of  general  circulation, 
and  providing  a  penalty  for  violation.] 

1 4458.    Publication  of  notices  bj  public  1 4460.  Newspaper  of  general  circulation  defined. 

officers,  how  given  or  made.  §  4461.  Penalty  [for  violation]. 

S4459.    Publication    of    notices,    how  §4462.  Newspapers  of  general  circulation,  how 

printed.  character  is  defined. 

§4468.  PUBLICATION  OF  NOTICES  BY  PUBLIC  OFFICERS^  HOW 
GIVEN  OB  MADE.  Whenever  any  publication,  or  notice  by  publication, 
or  official  advertising  is  required  to  be  given  or  made  by  the  provisions  of  this 
eode,  the  Civil  Code,  the  Code  of  Civil  Procedure,  the  Penal  Code,  or  by  any 
law  of  the  state,  by  any  officer  now  existing,  or  any  hereafter  created,  in  this 
state,  or  any  political  subdivision  thereof,  or  by  any  officer  of  any  court,  or 
officer  of  a  county,  city,  city  and  county,  or  town  in  this  state,  such  publication 
or  notice  by  publication,  or  official  advertising  shall  be  given  or  made  only  in 
a  newspaper  of  general  circulation,  where  such  a  newspaper  is  published 
within  the  jurisdiction  of  such  official.  Where  no  newspaper  of  general  cir- 
culation is  published  within  the  jurisdiction  of  such  official,  then  such  publi- 
cation or  notice  by  publication,  or  official  advertising,  shall  be  given  or  made 
in  a  newspaper  of  general  circulation,  published  nearest  thereto. 

[Bepealing  clause.]  All  acts  and  parts  of  acts  in  conflict  with  this  pro- 
vision repealed. 

History:  Enacted  March  25,  1903,  Stats,  and  Amdts.  1908,  p.  478; 
amended  March  20,  1905,  Stats,  and  Amdts.  1905,  p.  406;  In  effect 
immediatelj. 

1.  Applied,  cited,  construed,  referred  to.  matter  Estate  of  Melone.  141  Cal.  S81,  S83. 

2.  Construction  of  section.  ''^  !**©•  ^^P*  ••!• 

8.  Same— Limitation  of  act  to  subject  pointed  «•    I-lm«««on  of  act  to  iiabject  pointed 

out.  ®^^ — Where  legrlslature  sees  flt,   after  em- 

4.  Same— Validity.  ploying:  general  terms,  to  so  further  in  title 

Z.  Same— With  §  4459  post— Relates  to  what  ****  ^^^"^  ®"^  speclflcally  precise  parts  to 

publication.  which  it  Is  intended  that  act  shall   relate, 

this    limits    efTect   of   act   to    subjects    thus 

1.     APPLIBD,  CITBD,  CONSTRUED,  RES-  pointed   out.— In   matter   Estate    of   Melone, 

FBRRRD  TO,  etc..  In:    In  matter  Estate  of  141  Cal.  831.  334.  74  Pac.  Rep.  991. 

Melone,  141  CaL  881.  888.  884.  74  Pac.  Rep.  4.     Vmllillty.-Under  art.   4   |  24.   constltu- 

$91   (construed  and  applied).  „^n  Ig^^^  ^^C^^^  ^,  ^hls  section  is  limited  to 

S.     CONSTRUCTION     OF    SECTION.  —  By  specific  subjects  expressed  In  title,  and  sec- 

provlslons   of  this  section  an  attempt  was  tion  is  valid  only  with  respect  to  publlca- 

made    to    provide    regrulations    for    publlca-  tlons   made   by  state   oflElcers   and    commls- 

tlons  required  by  either  of  codes,  or  by  any  sloners.   common   councils,   boards   of   trus- 

law  of  state,  to  be  made  by  any  ofBcer  now  tees,    boards    of    supervisors.    In    counties, 

ezistlns:  or  hereafter  created  in   this  state  cities,    cities    and    counties,    or    towns. — In 

or  any  political  subdivision  thereof.     Thus.  matter  Estate  of  Melone.  141  Cal.  331,  334. 

It   Is  attempted  to   include  In   body  of  act,  74  Pac.  Rep.  991. 

1ar£re    class   of   publications   which   are   not  5.    WItli  8  44SO  potrt— Relates  to  what  pnb- 

mentioned  or  referred  to   in   this   title.— In  Ueatloas.- These    two    sections,    4468.    4459, 
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relate  exclusively  to  publications  made  by  in  counties,  cities,  cities  and  counties,  or 
state  officers  and  commissioners,  common  towns. — ^In  matter  Estate  of  Melons,  141 
councils,  boards  of  trustees  or  supervisors,      CaL  ZZl,  S83,  74  Fac  Rep.  991. 

§4460.  PUBLIOATTON  OF  NOTICES^  HOW  PRINTED.  AU  publications, 
or  notices  by  publication,  or  official  advertisements  referred  to  in  the  preced- 
ing section,  must  be  set  in  type  not  smaller  than  nonpareil,  and  must  be  pre- 
ceded with  words  printed  in  black-face  type  not  smaller  than  nonpareil, 
describing  or  expressing  in  general  terms,  the  purport  or  character  of  the 
notice  intended  to  be  given. 

[Repealing  clause.]  All  acts  and  parts  of  acts  in  conflict  with  this  pro- 
vision repealed. 

History:  Enacted  March  25,  1903,  State,  and  Amdts.  1908,  p.  479; 
amended  March  20,  1905,  Stats,  and  Amdts.  1905,  pp.  406-407;  In  efFect 
immediatelj. 


1.  Applied,  cited,  construed,  referred  to» 

2.  Construction  of  section. 

8.  Newspaper  of  general  circulation,  what  is. 

1.  APPIilBD,  CITBD,  CONSTRUBD,  RB- 
FERRED  TO,  etc.,  in:  In  matter  of  estate 
of  Melone.  141  Cal.  381,  832,  833.  334.  74  Paa 
Rep.  991  (construed  with  1 1808  Code  Civ. 
Proc  and  applied). 

As  to  coBStmctloB  of  aeetion  see  ante 
I  4458. 

Aa  to  notice  of  petition  for  probate  of 
willy  kow  fflven,  see  KBRR'S  CYC.  C70DB 
CIV.  PROC.  11808  and  note. 

9.     CONSTRUCTION    OF    8S:CT|01I(^— This 

section,  added  in  1903  (Stats.  1903,  p  478), 
defines  what  is  meant  by  phrase,  "newspaper 
of  g'eneral  circulation,"  and  refers  to  pub- 
lications described  In  |  4458  ante,  and  Is  to 
be  considered  as  Intended  to  define  what 
newspaper  shall  be  sufficient  In  character 
to  come  within  definition  of  term  as  used 
In  section  last  named.  In  Its  application, 
therefore,  this  section,  4459,  is  limited  by 


effect  of  I  4458  ante,  and  definition  of  news- 
paper embodied  in  this  section  haa  no  ap- 
plication except  to  publications  lawfully 
required  and  roflrulated  by  1 4458  ante.  In 
so  far  as  |  4458  ante  Is  unconstitutional, 
this  section  is  Inoperative.  BfTect  of  this 
section  Is  necessarily  confined  to  same 
classes  of  publications  to  which  14458  anto 
is  limited.  This  classification  excludes  all 
publications  made  In  course  of  leeral  pro- 
ceedlngrs  In  various  courts  of  state,  and  ss 
to  such  publications  entiro  act  is  void  and 
Inapplicable. — ^In  matter  of  estate  Melons, 
141  Cal.  881,  884,  74  Paa  Rep.  991. 

S.  NBWSPAPBR  OF  OENBRAL  CIR- 
CULATION—WHAT 19.— Publication  of  no- 
tice of  hearlnsr  of  probate  of  will  made  in 
"Tho  Recorder,"  a  law  journal  and  dally 
newspaper  published  in  city  and  county  of 
San  Francisco,  is  valid,  aa  that  Is  news- 
paper of  sreneral  circulation. — In  matter  of 
estate  Melono,  141  Cal.  881,  884,  74  Pac.  Rep. 
991. 


§4460.    NEWSPAPER   OF   GENERAL   OntOTTLATION   DEFINED.     A 

newspaper  of  general  circulation  is  a  newspaper  published  for  the  dissemina- 
tion of  local  or  telegraphic  news  and  intelligence  of  a  general  character,  hav- 
ing a  bona  fide  subscription  list  of  paying  subscribers,  and  which  shall  have 
been  established,  printed  and  published  at  regular  intervals,  in  the  state, 
county,  city,  city  and  county,  or  town,  where  such  publication,  notice  by  pub- 
lication, or  ofiicial  advertising  is  given  or  made,  for  at  least  one  year  preced- 
ing the  date  of  such  publication,  notice  or  advertisement.  A  newspaper 
devoted  to  the  interests,  or  published  for  the  entertainment  or  instruction  of 
a  particular  class,  profession,  trade,  calling,  race,  or  denomination,  or  for  any 
number  of  such  classes,  professions,  trades,  callings,  races  or  denominations 
when  the  avowed  purpose  is  to  entertain  or  instruct  such  classes,  is  not  a  news- 
paper of  preneral  circulation. 

[Repealing  clause.]    All  acts  and  parts  of  acts  in  conflict  repealed. 

History:     Enacted  March  20,   1905,  Stats,  and  Amdts.  1905,  p.  407| 
In  effect  immediatelj. 

1.  Advertising     pages     published     with  8-6.  Law  bulletin  or  journal. 

paper.  7.  Language  in  which  paper  is  ptiblisfceA. 

2.  Daily  newspaper  defined.  8.  Newspaper — Definition  of. 


rit.  v.] 
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9-11.  Newspaper  representing  speoial  inter- 
ests* 

12.  Beal  estate  journal. 

13.  Religious  newspaper. 

14,15.  Supplement  of  newspaper — Cases  dis- 
tinguished. 

1.  AdvertlalBsr  paar«a  pabllahed  with 
paper,  folded  and  circulated  with  it,  al- 
though pagred  in  different  manner,  held  to 
be  part  of  newspaper,  and  publication  of 
notice  therein  is  not  impaired  by  evidence 
Impeach  Ins  certificate  of  proof  that  pagres 
<9n  which  notice  was  published  were  not  in 
fact  part  of  paper  itself. — ^Taylor  vs.  Reid, 
lOS  111.  849,  869. 

5.  DAILY      NBWSPAPBR      DBFTIflSD.— 

A  paper  which,  accordinsr  to  its  usual  cus- 
tom, is  published  every  day  of  the  week 
except  Sunday,  is  a  daily  newspaper. — 
Richardson  vs.  Tobln,  46  Cal.  80,  88. 

8.     I.AW^    BULIiBTIN    OR    JOVRlVAIi.— "A 

secular  newspaper  of  ereneral  circulation," 
when. — ^Railton  vs.  Lauder,  126  111.  219,  18 
X.  B.  Rep.  665.  See  III.  Maass  vs.  Hess,  140  HL 
576,  29  N.  E.  Rep.  887.  Mick.  Lynch  vs. 
Durfee,  101  Mich.  171,  45  Am.  St  Rep.  404, 
59  N.  W.  Rep.  409,  24  L.  R.  A.  79S.  Mian. 
Beecher  vs.  Stephens,  25  Minn,  146.  Mo* 
Kellos£r  vs.  Carrico.  47  Mo.  157. 

4»  Comparet  Beecher  vs.  Stephens,  86 
Minn.  146,  holding  that  law  publication 
known  as  "The  Northwestern  Reporter" 
waa  not  a  newspaper  within  meaninsr  of 
that  word  as  used  In  statute. 

B.  JOURNAL  or  LBGAL  HVTBLLf- 
CiElfCE,  containingr  decisions  of  federal 
and  state  supreme  courts,  lesral  information, 
and  greneral  news,  held  to  be  newspaper 
M-lthln  meanlngr  of  statute. — Kerr  vs.  Hitt, 
75  ni.  51,  54. 

6.  Law  journal  and  daily  newspaper 
published  In  city  and  county  of  San  Fran- 
cisco, held  to  be  newspaper  of  greneral 
circulation. — Estate  of  Melone,  141  CaL  831, 
334,  74  Pac.  Rep.  991. 

7.  LANGUAGE  IN  WHICH  PAPER  18 
PUBLISHED. — Where  the  statute  does  not 
specify  in  what  languagre  paper  must  be 
printed,  its  only  requirement  being:  that 
It  shall  be  a  "dally  newspaper,"  held  that 
publication  of  resolution  of  board  of  super- 
visors In  paper  printed  and  published  in 
the  German  langruagre,  while  resolution  was 
printed  therein  in  English  lan^uagre,  was 
sufllcient,  as  courts  will  not  ingrraft  upon 
statute  new  provision  requiring'  publication 
to  be  made  In  newspaper  printed  in  par- 
ticular lan$?uage. — Richardson  vs.  Tobin,  45 
Cal.    30,    33. 

8.  NEWSPAPER  —  DeflaltloBa  of« — ^As  to 
various  see  Beecher  vs.  Stephens,  25  Minn. 
146;  Lynch  vs.  Durfee,  101  Mich.  171,  45  Am. 
St  Rep.  404,  69  N.  W.  Rep.  409,  24  U  R.  A. 
793. 

••  NE1VSPAPER9  THAT  REPRESENT 
SPECIAL  INTERESTS. — ^Many  newspapers 
published  in  this  and  other  countries  are 
'levoted  chiefly  to  special  Interests  such  as 
reliffious  or  political  newspapers;  others  are 


devoted  exclusively  to  literature;  others 
contain  advertisements,  news  Items,  per- 
sonal and  political,  brief  notices  of  matters 
of  special  public  concern,  and  reference  to 
legrlslative  and  other  public  bodies.  It  is 
not  the  particular  kind  of  Intelligence  pub- 
lished that  constitutes  one  publication  a 
newspaper  rather  than  another. — Kerr  vs. 
Hitt,  76  111.  61,  66.  See  IIL  Hernandez  vs. 
Drake,  81  III.  84.  Mtea*  Hull  vs.  Kin?,  88 
Minn.  849,  87  N.  W.  Rep.  792.  Mo.  Kelloggr 
vs.  Carrico,  47  Mo.  167. 

10.  Newspaper  Is  not  the  less  a  news- 
paper because  it  Is  chiefly  devoted  to  dis- 
semination of  intelligence  of  a  particular 
kind  or  to  the  advocacy  of  particular  prin- 
ciples or  views. — Beecher  vs.  Stephens,  26 
Minn.  146.  See  Lynch  vs.  Durfee,  101  Mich. 
171.  46  Am.  St.  Rep.  404,  69  N.  W.  Rep.  409, 
84  L.  R.  A.  798. 

11.  Proceedinsrs  relatlnc  to  publication 
are  statutory,  and  their  validity  depends 
upon  substantial  compliance  with  law,  and 
where  statute  provides  that  "order  to  show 
cause  shall  be  published  in  such  newspaper 
In  the  county  ae  the  court  or  Judge  shall 
direct,'*  and  that  the  notice  of  sale  shall 
be  published  In  "a  newspaper.  If  there  be 
one  printed  In  the  same  county;  if  none, 
then  in  such  paper  as  the  court  or  the 
Judgre  thereof  may  direct,'*  there  is  nothingr 
to  indicate  the  legrlslative  intent  that  pub- 
lication shall  be  in  dally  rather  than  in 
weekly  paper. — In  re  O'Sulllvan,  84  Cal. 
444,  447,  24  Pac.  Rep.  281. 

la.  REAL  ESTATE  JOURNAL,  primarily 
devoted  to  interests  of  limited  class  of  read- 
ers, and  which,  thougrh  taken  up  largrely, 
as  its  name  imports,  with  transactions  con- 
cerning: real  estate,  had  never  been  em- 
ployed, so  far  as  appears,  as  medium  for 
advertlsingr  notices,  or  likely  to  be  con- 
sulted by  those  interested  in  sales. — Crow- 
ell  vs.  Parker,  22  R.  I.  61,  84  Am.  St.  Rep. 
815,  46  Atl.  Rep.  35.  See  Beecher  vs. 
Stephens,  26  Minn.  146. 

18.  RELIGIOUS  NEWSPAPER.  —  Publi- 
cation in  rellgrious  weekly  newspaper  held 
sufflclent.  —  Hernandez  vs.  Drake,  81  111. 
84,  87. 

14.     SUPPLEMENT     OF    NEWSPAPER.— 

Supplement  published  with  newspaper  is 
part  and  parcel  of  newspaper  Itself.  It 
constitutes  only  third  sheet  when  there  is 
too  much  matter  for  usual  sheet.  Mere  fact 
that  the  word  "supplement"  Is  printed  at 
head  cannot  changre  Its  character,  where 
there  is  no  evidence  to  show  that  the  so- 
called  supplement  was  not  circulated  co- 
extensively  with  balance  of  paper. — Lent 
vs.  Tillson,  72  Cal.  404,  431,  14  Pac.  Rep.  71. 
IK.  DiiitlniriiUihed. — Where  supplement  Is 
not  circulated  coextenslvely  with  news- 
paper, but  was  delivered  to  subscribers 
and  others  wIthJn  city  and  county  of  pub- 
lication, and  not  to  those  without  city  and 
county,  as  was  body  of  paper,  held  that 
publication  of  delinquent-tax  list  In  such 
supplement  was  Insufficient.  —  TuUy  vs. 
BauAr.  52  Cal.  487,  489. 


I844«l,44«ai     (IIM)  NBWSPAPBRr— GBNlCRAIi  CIRCULATION.  [Ft.  IT. 

§  4461.  PENALT7  [FOB  VIOLATION].  State  officers  or  eommissioners, 
or  other  officials,  and  the  officers  of  counties^  cities,  cities  and  counties,  or 
towns,  who  violate  or  disregard  the  provisions  of  sections  four  thousand  four 
hundred  and  fifty-eight,  four  thousand  four  hundred  and  fifty-nine  and  four 
thousand  four  hundred  and  sixty  of  this  code,  shall  be  responsible  personally 
and  on  their  official  bonds  for  all  damages  occasioned  thereby,  together  with 
one  hundred  dollars  liquidated  damages  in  each  case,  to  be  recovered  in  any 
court  of  competent  jurisdiction  by  the  person,  association  or  corporation 
aggrieved  or  interested. 

[Bepealing  clause.]    All  acts  or  parts  of  acts  in  conflict  repealed. 

History:     Enacted  Kareh  20,  1005,  Stats,  and  Amdts.  1905,  p.  407; 
In  effect  immediatelj. 

§4462.  NEWSPAPEK  OF  GENERAL  OmOULATION,  HOW  OHAB- 
AOTEB  IS  DEFINED.  Whenever  a  newspaper  shall  desire  to  have  its  stand- 
ing as  a  newspaper  of  general  circulation,  as  that  term  is  defined  in  section 
four  thousand  four  hundred  and  sixty,  ascertained  and  established,  it  may,  at 
its  option,  by  its  publisher,  manager,  editor  or  attorney,  file  a  verified  petition 
in  the  superior  court  of  the  county,  or  city  and  county,  in  which  it  is  estab- 
lished, printed  and  published,  setting  forth  the  facts  which  justii^  such  action. 

[Petition — ^Publication  of.]  The  petition  or  the  substance  thereof  shall  be 
published  for  ten  days  in  the  newspaper  petitioning,  and  if  the  court  so  directs, 
in  some  other  newspaper,  together  with  a  notice  that  the  petitioner  intends 
on  a  certain  day  to  apply  for  the  order  herein  mentioned. 

Upon  proof  being  made  of  the  publication  of  such  petition  and  notice,  the 
court  shall  set  the  same  for  hearing,  and  at  any  time  prior  to  or  on  the  day  so 
set,  or  prior  to  or  on  any  day  to  which  it  may  be  continued,  any  person  may 
appear  and  contest  the  petition. 

The  court  shall  hear  the  proofs  of  the  petitioner  and  contestant^  if  there  be 
any,  and  shall  within  ten  days  thereafter  render  its  decision  and  judgment 
and  the  clerk  shall  enter  the  same  in  the  records  of  the  court. 

The  decision  and  judgment  herein  provided  for  may  be  vacated,  modified 
or  set  aside  by  the  court  on  its  own  motion,  or  on  the  motion  of  any  person, 
whether  a  party  to  the  original  proceeding  or  not,  upon  a  verified  statement 
of  facts,  upon  ten  days'  notice  to  the  petitioner,  and  upon  a  satisfactory  show- 
ing made  to  the  court  that  such  newspaper  has  ceased  to  be  a  newspaper  of 
general  circulation  as  that  term  is  defined  in  section  four  thousand  four  hmi- 
dred  and  sixty;  but  all  publications  made  in  such  newspaper  during  the  period 
it  was  adjudged  to  be  a  newspaper  of  general  circulation  shall  be  deemed  and 
held  valid  and  sufficient. 

[Provisions  not  obligatory.]  Nothing  contained  in  this  section  shall  be  held 
or  construed  to  be  obligatory  or  as  requiring  any  newspaper  to  comply  with 
its  provisions  in  order  to  be  in  fact,  or  in  law,  a  newspaper  of  general  circu- 
lation, as  that  term  is  defined  in  section  four  thousand  four  hundred  and  sixty, 
but  any  newspaper  may  at  its  option,  avail  itself  of  the  provisions  of  this 
section. 

[Repealing  clause.]    Sec.  2.    All  acts  or  parts  of  acts  in  conflict  with  the 

provisions  of  this  act  are  hereby  repealed. 

History:     Enacted  March  20,  1905,  Stats,  and  AmdU.  1905,  pp.  407-408; 
In  effect  immediately. 
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OP  THE  DEFINITION  AND  SOURCES  OP  LAW— EFFECT  AND  PUB- 
LIGATION  OF  THE  CODES,  AND  THE  EXPRESS  REPEAL  OF 
STATUTES. 

• 

iTniiE  I.    Definition  and  Sources  ov  thb  Law,  §§  4466-4468. 
II.    Effect  of  thb  Codes,  §§  4478-4484. 

'  III.      PUBUCATION    OF    THE    CODES,    AND    STATUTES    CONTINUED    IN    FOBGB, 

i  §4494. 

IV.    Express  Repeal  of  Statutes,  §§  4504,  4505. 

TITLE  L 

BEFINITION  AND  SOURCES  OF  THE  LAW.        *' 

1 4466.    Deftnitioii  of  law.  1 4468.    Common   law,   wh«B    rale   of   ded* 

S4467.    How  expressed.  sioiu 

.'  §  4466.  DEFINITION  OF  LAW.  Law  is  a  solemn  expression  of  fhe  will 
of  the  supreme  power  of  fhe  state. 

History:    Eaaeted  liarch  12,  1872. 

I 

Applied,  eitea,  coBStraed,  referred  tOp  eto..  In:    Plllsbury  tsl  Brown.  47  CaL  477.  47t. 
4t0   (cited). 

§  4467.    HOW  EXPBESSED.    The  will  of  the  supreme  power  is  expressed : 

1.  By  the  constitution; 

2.  By  statutes. 

)  History;    Enaeted  March  12,  1872. 

Applied,  elted,  eoastrued,  referred  to,  etc*  In:     Plllsbury  TSb  Brown,  47  CaL   477.  47S 
480  (cited). 

>  §  4468.  COMMON  LAW,  WHEN  RULE  OF  DECISION.  The  common  law 
of  England,  so  far  as  it  is  not  repugnant  to  or  inconsistent  with  the  constitu- 
tion of  the  United  States,  or  the  constitution  or  laws  of  this  state,  is  the  rule 
of  decision  in  all  the  courts  of  this  state. 

History:     Enacted  March  12,  1872,  founded  npon  Aet  April  18,  1850, 
Stats.  1850,  p.  219. 

I.  In  General.  13.  Larceny. 

1.  AppUed,  cited,  construed,  referred  to.  1^.  Rule  against  perpetuities. 

I  2.  Struggle  for  supremacy — Civil  law  origl-  l^-  Slander  —  Publication  —  Communication 
•          nal  system.  from  husband  to  wife. 

'   8.  Governor  Burnett's  recommendation.  1®«  Trespassing  animals. 

rr     r,  t        t>  i      .«  •*%    -^  1^-  "Wagering  contracts— Policy  of  law. 

II.  Common-Law  Eule  of  Decision.  13,  Tendency  of  courts  to  restrict  the  rule. 

4.  Common  law  basis  of  jurisprudence.  •     -j.  GBNlSRAX.. 

5.  Presumption  as  to  existence  of  eonunoa MmsiiatiAiA,     

]a7f.  !•     APPUISD,  OITIBD,  CONSTRUBD,  RlB-i 

"    6.  Lex  non  scripta  and  not  lex  scripta.  PBRRHSD  to,  etc.  in:    Estate  of  Hinckley. 

7.  English  statute  law  rejected.  58   CaL   467,   471    (cited);   Sesler  vs.   Mont- 

8.  In  case  of  first  impressiona— Bole  of  d*-      fifomery,  78  Cal.  486.  487,  12  Am.  St  Rep.  76, 

eiaion.  21   Pac.  Rep.   185,   S  Ia  R.  A.  658    (cited); 

Green  vs.  Superior  Court,  78  Cal.   566,  566, 
HL    Application  of  the  Rule.  21    Pac.   Rep.   807.    641    (cited);   People   va 

9.  Dedication — Presumption  from  user.  Swalm,  80  Cal.  46,  50.  18  Am.  St.  Rep.  96.  S 

10.  Same — The  time  of  user.  Am.  Cr.  Rep.  477.  22  Pac  Rep.  67   (cited); 

11.  "Infamous  crime."  McDanlel  vs.  Cummlngs,  88  Cal.  615,  618.  28 

12.  Same— At  common  law.  Pac  Rep.  795,  8  L^  R.  A.  675  (applied):  Mer- 


84468 


(IIW) 


COMMON  IaAW— STBUGGUQ  FOB   9VPREMACT. 


IPt.  V. 


rltt  vs.  Hill,  104  Cal.  184,  185,  87  Pac.  Rep. 
898  (cited);  Schwerdtle  vs.  County  of 
Placer,  108  Cal.  589,  592,  41  Pac.  Rep.  448 
(applied);  Estate  of  Fair,  182  Cal.  623,  684, 
636,  659,  84  Am.  St.  Rep.  70.  60  Pac.  Rep. 
442.  64  Id.  1000  (cited);  People  vs.  Terrill, 
138  Cal.  120.  126.  66  Pac  Rep.  308  (cited); 
Wood  vs.  Moulton.  146  Cal,  817,  818,  80  Pac. 
Rep.  98  (cited);  Wllhoit  vs.  Salmon.  146  CaL 
444.  447,  80  Pac.  Rep.  706  (cited);  Lean  vs. 
Glvens.  146  Cal.  789.  742.  81  Pac.  Rep.  128 
(cited). 

2.  STRUGOLB  FOR  SUPREMACY.— The 
dvU  law  was  the  prevailingr  law  througrhout 
the  territory  now  comprised  within  the 
state  of  California  at  the  time  it  was  ceded 
by  Mexico  to  the  United  States.  The  strugr- 
g\e  to  maintain  its  supremacy  over  the 
common  law  in  this  state  is  not  only  on 
Important  mile-post  in  the  life  of  our  state, 
but  the  history  thereof  is  assistful  in  arriv- 
Ingr  at  a  proper  conclusion  as  to  just  what 
was  adopted  as  the  "rule  of  decision**  by 
the  legislature  of  1849-60,  and  in  determin- 
ing the  proper  rule  of  construction.  See 
pars.  5.  6  this  note. 

S.  Governor  Bnrsetfa  message  to  the 
legislature,  at  its  first  session  in  1849,  rec- 
ommended the  adoption  of  the  following 
codes  as  combining  the  best  features  of 
both  the  civil  law  and  the  common  law,  and 
at  the  same  time  omitting  the  most  objec- 
tionable features  of  each,  to  wit: 

I.  The  definitions  of  crimes  and  misde- 
meanors   known   as    the    Common    Law    of 

England. 

II.  The  English  Law  of  Evidence. 

III.  The  English  Commercial  Law. 

IV.  The  Civil  Code  of  Louisiana. 
V.  The  Louisiana  Code  of  Practica. 

The  recommendation  of  the  governor  was 
warmly  seconded  by  a  petition  of  certain 
of  the  members  of  the  San  Francisco  bar. 
requesting  the  legislature  to  retain,  in  its 
substantial  elements,  the  system  of  the 
civil  law  in  preference  to  the  English  com- 
mon law.  But  the  common  law  triumphed 
in  the  legislature. 

See  a  concise  history  of  this  memorable 
struggle,  with  the  names  of  the  principal 
parUcIpants  on  either  side,  in  Shuck's  "His- 
tory of  the  Bench  and  Bar  of  California," 
pp.  47-53. 
n.     COMMON-LAW    RULE    OF    DB(nsrOM. 

4.  THE  COMMON  LAIV  CONSTITUTES 
THE  BASIS  OF  OUR  JURISPRUDENCE,  and 
rights  and  liabilities  must  be  determined  in 
accordance  with  its  principles,  except  so 
far  as  it  Is  mt>dlfied  by  statute.  Van  Maren 
vs.  Johnson.  16  Cal.  808.  811.  See  Leonls  vs. 
Lazzarovlch.  56  Cal.  52.  65;  Sesler  vs.  Mont- 
gomery, 78  Cal.  486.  12  Am.  St.  Rep.  76, 
21  Pac.  Rep.  185,  8  L.  R.  A  668;  McDanlel 
vs.  Cummlngs,  83  Cal.  615.  618,  23  Pac.  Rep. 
795,  8  L.  R.  A,  675;  Merrltt  vs.  Hill,  104  C::al. 
184,  37  Pac.  Rep.  893;  Schwerdtle  vs.  Placer 
Co.,  108  Cal.  589,  692.  41  Pac.  Rep.  448; 
People  vs.  Terrill,  188  Cal.  120.  125.  65  Pac 
Rep.    303. 

5.  AS  TO  PRESUMPTION  OF  EXIST- 
ENCE OF  COMMON  LAW^. — In  those  states 


of  the  Union  which  were  carved  out  of 
territory  over  which  England  never  had 
dominion,  and  In  which  the  common  and 
statutory  laws  of  England  never  prevailed, 
there  is  no  presumption  that  the  common 
law  exists  as  a  rule  of  decision,  and  It  is 
such  only  when  mad'*  so  by  constitutional  or 
statutory  provisions  See  Norrla  va  Harris, 
16  Cal.  226.  268:  Estate  of  Fair,  132  Cal.  623. 
684,  84  Am.  St  Rep.  70,  60  Pac  Rep.  442.  64 
Id.  1000;  Herr  vs.  Johnson.  11  Colo.  893,  18 
Pac.  Rep.  842.  Lu,  Amm,  Malplca  va  Mc- 
Kown,  1  La.  Ann.  248;  Arayo  va  Currel,  1 
La.  Ann.  628;  Acklen  vs.  BYanklln.  7  La. 
Ann.  418.  Mass.  Commonwealth  vs.  Knowl- 
ton,  2  Mass.  680.  584;  Sackett  va  Sackett.  25 
Mass.  (8  Pick.)  809.  Mick.  In  re  Lamphere, 
61  Mich.  105.  108,  27  N.  W.  Rep.  882.  He. 
Reaume  vs.  Chambers,  22  Mo.  36.  58.  N.  T. 
Henry  vs.  Bank  of  Salina,  6  Hill  628,  682; 
Bogardus  vs.  Trinity  Church,  4  Paige  Ch. 
178.  198;  Canal  Appraisers  vs.  People  ex  reL 
Tibbets,  17  Wend.  571.  588.  690.  Fed.  John- 
son vs.  Mcintosh.  21  IT.  8.  (8  Wheat.)  648, 
671,  bk.  6  L.  ed.  681,  688;  Lessee  of  Levy  va 
McCartee,  81  U.  S.  (6  Pet)  102,  110.  bk.  8  L 
ed.  884.  887. 

Comparot  Hamilton  vs.  Kneeland.  1  Ner. 
40;  Ex  parte  Blanchard.  9  Nev.  101;  Evans 
vs.  Cook,  11  Nev.  69. 

«•  LEX  NON  SCRIPTA  AND  NOT  LEX 
SCRIPTA — "The  declaration  of  the  statute 
includes  only  the  common  law  of  England, 
and  makes  no  reference  whatever  to  any 
English  statute,  either  ancient  or  modem. 
Of  course,  strictly  speaking,  the  very  es- 
sence of  the  common  law  Is.  that  it  is  not 
statutory  law;  it  Is  the  lex  non  scripts,  u 
distinguished  from  the  lex  scrlpta,  which 
is  made  by  acts  of  parliament.  The  original 
English  colonies,  which  afterwards  became 
states  of  the  American  Union,  were  gov- 
erned, before  the  American  Revolution,  by 
the  laws  of  England,  both  common  and 
statutory,  so  far  as  they  were  applicable 
to  their  conditions;  and  after  the  separa- 
tion, generally  by  constitutional  and  statu- 
tory declarations,  and  in  a  few  instances  by 
judicial  construction,  the  acts  of  parlia- 
ment, which  had  been  passed  before  cer- 
tain named  periods,  became  the  law  of 
those  original  states;  and  in  other  states 
which  were  afterwards  carved  out  of  the 
original  states,  certain  old  English  statutes, 
generally  by  express  constitutional  or 
statutory  declarations,  were  considered 
part  of  the  common  law  of  those  statea"— 
Estate  of  Fair,  182  CaL  623.  634,  84  Am. 
St.  Rep.  70.  60  Pac.  Rep.  442,  64  Id.  1000. 

7.  ENGLISH  STATUTE  LAW  RE- 
JECTED.— ^It  is  to  be  noted  that  the  de- 
cision in  the  case  of  the  Estate  of  Fair, 
supra,  is  In  strict  keeping  with  the  inten- 
tion of  the  legislature  of  1849.  as  shown  by 
the  history  of  the  struggle  culminating  In 
the  passage  by  that  body  of  the  statute 
making  the  common  law  the  rule  of  de- 
cision. Hon.  J.  C.  Brackett  of  Sonoma  In- 
troduced into  the  assembly  the  following 
resolution: 

"That  the  committee  on  the  Judiciary  be 
and  they  are  hereby  Instructed  to  report  to 
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this  house  a  brief  and  comprehensive  act, 
substantially  enactlngr  that  the  common  law 
of  Engrland,  and  all  the  statutes  and  acts 
of  parliament  down  to  a  certain  reifirn,  or 
to  some  year  of  a  certain  reigrn,  which  are 
of  a  eenersA  nature,  not  local  to  that  klner- 
dom,  excluding*  if  advisable,  any  named 
statute,  or  any  particular  portion  of  any 
named  statute,  which  common  law  and 
statutes  are  not  repugrnant  to  or  incon- 
sistent with  the  constitution  of  the  United 
States,  the  constitution  of  this  state,  and 
statute  laws  that  now  are  or  hereafter  may 
be  enacted,  shall  henceforth  be  the  rule 
of  action  and  decision  in  the  state  of  Cali- 
fornia." 

The  Judiciary  committee  recommended 
tkat  the  Bnsllsli  common  law  as  received 
and  modified  in  the  United  States,  In  other 
words  the  American  common  law,  be 
adopted,  which  recommendation  of  the  com- 
mittee was  enacted  Into  the  statute  above 
referred  to.  See  Shuck's  "Bench  and  Bar 
of  California."  p.  48  et  seq. 

&  In  a  case  of  llrst  Impression* — The 
common  law  having:  been  adopted  as  the 
rule  of  decision  In  this  state,  it  Is  the  duty 
of  the  court  to  enforce  It,  notwlthstandingr 
the  fact  that  the  Engrlish  Judgres  have  fre- 
quently expressed  regret  that  a  different 
rule  had  not  been  established. — Johnson  vs. 
Pall,  6  Cal.  S69,  362,  66  Am.  Dec  518. 

Ill,     APPLICATION   OP   THE    RULE. 

9.  DEDICATION,  PRESUMPTION  OF 
FROM  ADVERSE  USER.— In  the  absence 
of  srfiy  statute,  the  common-law  rule  as  to 
the  presumption  of  dedication  by  adverse 
user  will  apply  In  this  state, — Schwerdtle 
vs.  Placer  Co.,  108  Cal.  589,  592,  41  Pac.  Rep. 
448. 

10.  '^he  time  of  veer  at  common  law 
was  not  a  fixed  period.  Five  years,  six 
years  and  twenty-five  years,  dependingr  on 
the  varying  circumstances,  have  been  sev- 
erally held  sufllclent." — ^Id. 

11.  «aNPAMOUS  CRIME,»»  In  the  consti- 
tution and  statutes.  Is  presumed  to  be  used 
In  the  same  sense  that  phrase  was  used  at 
common  law,  and  includes  a  conspiracy  to 
falsely  and  maliciously  indict  another  for 
crime,  or  to  procure  another  to  be  charged 
with  or  arrested  for  any  crime. — Green  vs. 
Superior  Court  of  San  Francisco,  78  Cal. 
556,  566,   21   Pac  Rep.   807,  541. 

la.  At  common  law,  persons  convicted  of 
petty  larceny  and  whipped  were  held  in- 
famous, but  no  matter  how  Infamous  the 
punishment,  unless  it  was  inflicted  for  a 
capital  offense,  a  crime  agrainst  nature,  or 
for  forgery,  perjury,  or  some  other  species 


of  crimen  falsi,  infamy  did  not  attach.  Id. 
See  State  vs.  Gardiner,  1  Root  (Conn.)  485; 
People  vs.  Whipple,  •  Cow.  (N.  Y.)  707, 
708;  United  States  vs.  Porter,  2  Cr.  C.  C. 
63,  Pendock  vs.  Macklnder,  Willes  665,  Co. 
Lit.   6b.   n.   1. 

18.  Larceny  in  this  state  is  the  same  as 
at  common  law. — People  vs.  Swalm,  80  Cal. 
46.  50,  13  Am.  St.  Rep.  96,  8  Am.  Cr.  Rep. 
477,  22  Pac.  Rep.  67. 

14.  RULE  AGAINST  PERPETUITIES 
had  been  settled  in  England  before  the 
date  of  the  declaration  of  independence  by 
the  colonies,  before  the  first  constitution  of 
California  was  adopted.  (Const.  1849  art. 
XI  fl6;  see  Const.  1879  art  XX  f  9),  and 
before  the  act  of  April  18,  1860  (Stats.  1850 
c.  ^5  p.  219)  was  adopted.  That  rule,  at 
least  except  that  portion  which  allowed 
nine  months  for  an  infant  en  ventre  sa 
mere,  became  part  of  the  law  of  California* 
at  least  from  the  date  of  the  act  adopting 
the  common  law  of  England  as  the  rule  of 
decision. — Estate  of  Hinckley,  58  Cal.  457» 
471-472. 

IB.  SLANDER  —  PabllcatloB — CommvnI- 
cation  from  husband  to  wife* — The  codes 
not  declaring  what  shall  constitute  a 
"publication,"  the  question  is  to  be  deter- 
mined by  the  rules  of  common  law. — Sesler 
vs.  Montgomery,  78  Cal.  486,  12  Am.  St. 
Rep.  76,  21  Pac.  Rep.  185,  8  L.  R.  A.  658. 

16.  TRESPASSING  ANIMALS.— The  com- 
mon-law rule  as  to  trespassing  animals 
has  been  held  in  several  cases  to  be  incon- 
sistent with  certain  general  legislative  acts 
which  have  always  been  in  force  In  this 
state,  except  as  repealed  by  local  laws 
applicable  to  some  particular  counties,  and 
for  that  reason  was  never  in  force  in  this 
state. — ^Waters  vs.  Moss.  12  Cal.  536,  588, 
78  Am.  Dec.  561;  Comerford  vs.  Dupuy,  17 
Cal.  808;  Logan  vs.  Gedney,  88  Cal.  579, 
581.  The  authority  of  these  cases  was 
recognized  In  Hahn  vs.  Garratt.  69  Cal. 
146,  10  Pac.  Rep.  329,  the  decision  of  which, 
however,  was  governed  by  a  local  law  ap- 
plicable to  Santa  Clara  county  alone. — 
Merritt  vs.  Hill,  104  CaL  184,  87  Pac.  Rep. 
893. 

17.  WAGERING  CONTRACTS.  —  Ques- 
tions of  policy  of  the  law,  as  applied  to  a 
particular  class  of  contracts,  as  gambling 
contracts,  should  be  left  to  the  legislature. 
— Johnson  vs.  Pall,  6  Cal.  359,  862,  65  Am. 
Dec.  618. 

18.  Tendency  of  eoarts  to  restrict  the 
mle  rather  than  to  enlarge  It. — Grldley  vs. 
Dom.  57  Cal.  78.  40  Am.  Rep.  110.  See 
Johnson  vs.  Russell,  87  Cat  670,  672. 
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TITLE  IL 

EFFECT  OF  THE  CODEa 


(4478.  Construction  of  the  codes  with  relap 
tion  to  the  laws  passed  at  the 
present  session. 

S4479.  Laws  passed  at  present  session  pre- 
vail. 

(4480.  Constmction  of  eodei  with  relatloa 
to  each  other. 


S4481.    Conflicto   between   titles,   which    to 

prevail. 
S  4482.    Conflicts  between  chapters,  which  to 

prevaiL 
S4488.    Conflicts  between  articles,  which  to 

prevaiL 
S4484.    Conflicting^    sections     of     the   same 

title,  which  to  prevail. 

§  4478.  OONST&nOnON  OF  THE  CODES  WITH  RELATION  TO  THE 
LAWS  PASSED  AT  THE  PRESENT  SESSION.  With  relation  to  the  laws 
passed  at  the  present  session  of  the  legislature.  The  Political  Oode,  Civil  Code, 
Code  of  Civil  Procedure  and  Penal  Code,  must  be  construed  as  though  each 
had  been  passed  on  the  first  day  of  the  present  session. 

History:    Enaetad  March  12,  1872. 


1.  Applied,  citedy  constnied,  referred  to. 

2.  Construction. 

3.  Same — As  to  statutes. 

4.  Exception  in  case  of  revenue  laws. 

5.  Sections  4478  and  4479  are  to  be  eonstmed 

with  SS  18  and  19. 

6.  Sections  4478  and  4479  retain  in  fall  force 

act  of  March  80,  1872. 

1.  APPLIBD,  CrrBD,  CON STRVBD,  RSS- 
FBRRICD  TO,  etc.,  in:  Bx  parte  Simpson, 
47  Cal.  127,  128  (construed  with  f  4449  ante); 
Babcock  vs.  Goodrich,  47  Cal.  488,  610  (ap- 
plied); Hemstreet  vs.  Wassum,  49  Cal.  278, 
274  (applied);  Ex  parte  Newton,  68  Cal.  571, 
672  (construed  with  f  4479  post) ;  People  vs. 
Brooks,  66  Cal.  296,  299,  4  Pae.  Rep.  7,  18 
(cited);  Eureka  Ia  &  T.  C.  Co.  vs.  Superior 
Court.  66  CaL  811,  816.  6  Pac  Rep.  490 
(cited);  People  vs.  Salvador,  71  Cal.  16.  16, 
17,  11  Pac.  Rep.  801  (cited);  People  ex  rel. 
Travers  vs.  Freese.  76  Cal.  638.  637,  18  Pao. 
Rep.  812  (cited);  People  ex  rel.  Weatherly 
vs.  Golden  Gate  LiOdgre,  128  Cal.  267.  261, 
60  Pac.  Rep.  865  (cited);  County  of  Mari- 
posa vs.  County  of  Madera,  142  CaL  60,  65, 
76  Pac.  Rep.  672  (cited). 

9.  Constraetfon. — See  post  f  4480  and 
note;   KERR'S   CTC.  CODE  CIV.  PROOL   |  4 

and  note. 
8.    Same — ^Aa  to  atatutea* — Statutes  passed 


at  same  session  of  lesialaturo  at  whlek 
the  codes  were  adopted  prevail  over  the 
latter.— Babcock  vs.  Goodrich,  47  CaL  488. 
610.  See  Ex  parte  Newton*  68  CaL  671; 
Ex  parte  Mount,  66  CaL  448.  460.  6  Pac 
Rep.  78;  Smith  vs.  McDermott,  98  CaL  421, 
488,   29  Pac   Rep.   84. 

4.   BXCBPnoir  nr  case  of  RBVEituB 

I«A^WS«— Under  tke  provtaloaa  of  98891  mmtm 
of  this  code,  the  provisions  of  the  code  as 
to  revenue  laws  are  to  be  construed  aa 
having*  been  passed  on  the  last  Instead  of 
the  first  day  of  the  session,  and  have  the 
effect  to  repeal  all  acts  concern  Ingr  revenne 
passed  at  that  session. — ^Mitchell  vs.  Crosby. 
46   CaL    97,   99. 

6.  SECTIONS  4478  AlVD  4478  ARE  TO  BE 
CONSTRUED  "WITH  H  18  AND  18  of  thii 
code,  latter  having:  material  bearing:  upon 
former. — ^Ex  parte  Simpson,  47  Csl.  127,  ISS. 

6.  SECTIONS  4478  AND  4478  RETAIN  TX 
FULL  FORCE  ACT  OF  MARCH  88,  1872^ 

Act  of  March  80,  1872,  to  increase  and 
facilitate  collection  of  licenses  fn  San  Fran> 
Cisco  (Stats.  1871-2  p.  736),  was  not  abro- 
gated or  repealed  by  this  code.  Act  though 
passed  at  the  same  session  as  the  codes, 
was  retained  in  full  force  and  effect  br 
provisions  of  If  4478,  4479  of  this  code. — ^Ex 
parte  Newton,  68  CaL  671,  672. 

§4479.  LAWS  PASSED  AT  PBESENT  SESSION  PBEVAIL.  If  the  pro- 
visions  of  any  law  passed  at  the  present  session  of  the  legislature  contrayene 
or  are  inconsistent  with  the  provisions  of  either  of  the  four  codes,  the  pro- 
visions of  such  law  must  prevail. 

History:     Enacted  March  12,   1872. 


1.  Applied,  cited,  eonstmed,  referred  to. 

2.  Code  commissioners'  note. 

3.  Sections  4478  and  4479  are  to  be  eonstmed 

with  §S  18  and  19. 

4.  Sections  4478  and  4479  retain  in  fnll  force 

act  of  March  30,  1872. 

1.     APPIilEUS,  CITBD,  CONSTRITBDy  RB- 
FERRBD   TO,   etc..   in:   Ex   parte   Simpson, 


47  Cal.  127.  128  (construed  with  14478 
ante);  Babcock  ys.  Goodrich,  47  Cal.  488. 
610  (cited):  Sx  parte  Newton,  63  Gal.  571. 
672  (construed) ;  People  vs.  Salvador.  71  Cal- 
16,  16.  17.  11  Pae.  Rep.  801  (cited);  Smith 
▼a.  McDermott.  88  CaL  421.  424.  29  Pac. 
Rep.  84  (cited):  Mesnaerer  vs.  De  lisoala. 
140  CaL  402,  404,  78  Pao.  Rep.  1062  (cited): 
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County  of  Mariposa  vs.  County  of  Madera, 
142  CaL  50,  66,  76  Paa  Rep.  572  (cited). 

9.  CODB  COMMISSIOlfERS*  NOTB  to  this 
section  says:  "It  is  but  another  form  of 
fltatlngr  the  proposition  contained  in  the 
precedinfiT  one.  It  is  placed  here,  not  be- 
cause it  is  necessary,  but  to  convey  to  the 
layman  the  Idea  which  the  preceding  sec- 
tion conveys  to  the  professional  reader.*' 

8.  SBCTION9  4478,  4479  ARB  TO  RB 
CONSTRUBD  WITH  HIS  AlfD  10  Of  this 
code,  latter  having  material  bearing  upon 


former. —  Bx  parte  Simpson,  47  CaL  127, 
128. 

4.     SBCTIONS     4478,     4470     RBTAIlf     IN 
FULIi  FORCB  ACT  OF  MARCH  30,  1872.-— 

Act  of  March  30,  1872,  to  increase  and 
facilitate  collection  of  licenses  in  San  Fran- 
cisco (Stats.  1871-2  p.  736),  was  not  abro- 
gated or  repealed  by  the  codes.  Act  though 
passed  at  same  session  as  the  codes,  was 
retained  in  full  force  and  effect  by  pro- 
visions of  fS4478,  4479  of  this  code. — Bx 
parte  Newton,  58  CaL  671,  672. 


§4480.  OONSTRUGTION  Or  CODES  WITH  RELATION  TO  EACH 
OTHER.  With  relation  to  each  other,  the  provisions  of  the  four  codes  must 
be  construed  (except  as  in  the  next  two  sections  provided)  as  though  all  such 
-codes  had  been  passed  at  the  same  moment  of  time,  and  were  parts  of  the 
same  statute. 

History:    Enacted  March  12,  1872. 

1.  Applied,  cited,  eonstmed,  referred  to. 

2.  Gonstrnction  of  codes. 

3.  The  several  codes  but  one  statute, 

4.  Codes  inseparably  interwoven. 

5.  Bule  of  eonstmction  of  codes. 
4$.  Same — Cases  of  conflict. 
7.  Same — Same — ^Which  to  prevail. 
S.  "Elisor"  construed. 


1.  APPIjTBSD,  gitbd,  construei>,  rb« 
ITBRRED  TOy  eta,  in?  Odd  FeUows'  Say. 
Bank  vs.  Banton,  46  Cal.  608,  608  (applied); 
-€k>nzale8  vs.  Wasson,  61  Cal.  295,  297  (ap- 
plied); People  vs.  Applesarth,  64  CaL  229, 
"280,  80  Pac.  Rep.  806  (applied);  Ex  parte 
Rels,  64  Cal.  288,  240,  30  Paa  Rep.  806 
(cited);  People  vs.  Brooks,  66  Cal.  296, 
"298.  4  Pac.  Rep.  7  (applied);  People  vs. 
Dobbins,  78  Cal.  257,  259,  14  Paa  Rep.  860 
<cited);  People  vs.  Central  Pae.  R.  Co.,  88 
Cal.  898,  897.  28  Paa  Rep.  808  (cited); 
3runer  vs.  Superior  Court,  92  Cal.  289,  247, 
f8  Pac.  Rep.  841  (applied);  Keyes  vs.  ciyrus, 
100  Cal.  322.  827,  38  Am.  St  Rep.  296,  84 
'Pae.  Rep.  722  (applied);  St.  I^ouis  Nat.  Bank 
vs.  Oay.  101  Cal.  286,  288,  36  Pac.  Rep. 
-876  (applied);  Clarke  vs.  Mead,  102  Cal. 
516.  520,  86  Paa  Rep.  862  (applied);  Robin- 
non  vs.  Southern  Pae.  R.  Co.,  105  Cal.  526, 
1>56.  558.  88  Pac.  Rep.  722.  28  U  R.  A.  773 
(applied);  Estate  of  Weed,  120  CaL  634, 
639.  58  Paa  Rep.  30  (applied);  Page  vs. 
•Superior  Court.  122  Cal.  209,  211,  54  Pac. 
Rep.  780  (applied);  People  vs.  Fellows,  122 
-CaL  283,  237,  54  Pac.  Rep.  830  (applied); 
People  ex  rel.  Weatherly  vs.  Golden  Qate 
Ix>d8re,  128  CaL  257,  261,  60  Pac.  Rep.  865 
(cited);  People  vs.  Seeley,  187  CaL  18,  16, 
-69  Pac.  Rep.  693  (applied);  Estate  of  Miner, 
148  CaL  194.  199.  76  Pac.  Rep.  968  (cited); 
People  vs.  Norris,  144  CaL  422,  424,  77  Paa 
Rep.    998    (cited). 

9.  Connfractloa  of  eodes.  —  See  post 
M4481.  4482,  4483,  4484  and  notes. 

S.  THE  SEVERAL.  CODES  BUT  ONB 

STATUTE. — Nearly    all    our    v^neral    laws 

are   aminired,   for   convenience,   under   four 

:fnain  headingrs  or  names,  to  wit,  the  Civil 


Ctode,  the  Code  of  Civil  Procedure,  the 
Penal  Code,  and  the  Political  Code — ^but  no 
one  of  these  codes  Is  complete  In  Itself; 
legislation  under  either  code  Is  inseparably 
Interwoven  with  lesrlslatlon  under  the 
others. — ^People  ex  reL  Parkinson  va  Bis* 
sell,  49  CaL  407;  Earle  vs.  Board  of  Educa- 
tion, 56  CaL  489;  Central  Paa  R.  Co.  vs. 
Shackelford,  68  CaL  261;  Enos  vs.  Snyder, 
181  CaL  68,  82  Am.  St  Rep.  880,  68  Pac.  Rep. 
170,  68  Ia  R.  A.  221;  I.ewis  vs.  Dunne,  184 
CaL  291,  294,  86  Am.  St.  Rep.  267,  66  Paa 
Rep.  478,  66  Lu  R.  A.  888. 

4.  THE  CODB9  INSEPARABLY  INTBR- 
'WOTBN. — We  have  a  code  system  which 
is,  for  convenience  and  partial  olassifioa- 
tlon,  divided  into  four  codes,  to  each  of 
which  a  name  is  siven;  but  they  are  insep- 
arably Interwoven,  and  no  one  of  them  Is 
complete  in  itself,  or  absolutely  conflned 
to  a  particular  subject. — Enos  vs.  Snyder, 
181  CaL  68,  82  Am.  St  Rep.  880,  68  Pae. 
Rep.  170,  68  Lu  R.  A.  221. 

8.  RULE  OF  CONSTRUCTION  OF  THE 
CODES. — The  four  codes  are  to  be  con- 
strued as  thousrh  parts  of  a  single  statute, 
so  far  as  relates  to  the  provisions  of  the 
various  codes,  in  case  of  a  conflict  in  those 
provisions. — Odd  Fellows*  Sav.  Bank  vs. 
Banton.  46  Cal.  608,  609;  People  vs.  Brooks, 
65  CaL  295,  298,  4  Pac.  Rep.  7;  People  vs. 
Dobbins,  78  Cal.  257.  259,  14  Pac.  Rep.  860; 
People  vs.  Central  Paa  R.  Co.,  88  Cal.  893, 
897,  28  Pac.  Rep.  803;  Bruner  vs.  Superior 
Court  of  San  Francisco,  92  CaL  239,  247,  28 
Pac.  Rep.  841;  Keyes  vs.  Cyrus,  100  CaL 
322,  827,  88  Am.  St  Rep.  296,  84  Pac.  Rep. 
782;  St  Louis  Nat.  Bank  vs.  Oay,  101  Cal. 
286,  288,  86  Pae.  Rep.  876;  C!larke  vs.  Mead, 
102  CaL  616.  620,  86  Paa  Rep.  862;  Robin- 
son vs.  Southern  Pac.  R.  Co.,  106  Cal.  526, 
668.  88  Pac.  Rep.  94,  722;  Estate  of  Weed. 
120  CaL  634,  639,  68  Pac.  Rep.  80;  People 
vs.  Fellows,  122  Ca,l.  238,  237,  54  Pac.  Eep. 
880;  People  ex  rel.  Weatherly  vs.  Golden 
Gate  Lodgre,  128  Cal.  257.  261,  60  Pac.  Rep. 
865;  People  vs.  Seeley,  187  Cal.  18,  69  Paa 
Rep.   698. 
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C  In  €■•€  of  confllet. — Such  construction 
must  be  griven,  in  case  of  conflict  between 
sections  of  the  different  codes,  that  the 
provisions  of  both  codes  may.  If  possiblOf 
be  fiven  effect. — Gonzales  vs.  Wasson,  51 
Cal.  296,  297.  See  People  vs.  Applegrarth, 
64  Cal.  229,  80  Pac.  Rep.  806;  City  of  San 
DiefiTO  Yi.  Oranniss,  77  Cal.  611,  19  Pac. 
Rep.  875;  Gleason  vs.  Spray,  81  Cal.  217, 
15  Am.  St  Rep.  47,  22  Pac.  Rep.  651;  People 
ex  rel.  Weatherly  vs.  Golden  Gate  Lodgre, 
128  Cal.  257,  261,  60  Pac.  Rep.  865;  People 
vs.  Seeley,  137  Cal.  18,  69  Pac.  Rep.  698. 

See  post  S  4482  and  note. 

7.     Same— ^EirMlek      to      pMT«ll.r— "If      the 


provisions  of  any  title  conflict  with  or 
contravene  the  provisions  of  another  title* 
the  provisions  of  each  title  must  prevail 
as  to  all  matters  and  questions  arising  out 
of  the  subject-matter  of  such  title. — People 
vs.  Central  Pac  R.  Co.,  83  Cal.  893,  397,  23 
Pac.    Rep.    303. 

8.  "KUSOWif^  used  In  one  code,  is  uso«l 
with  reference  to  its  definition  eriven  io 
another  code. — Bruner  vs.  Superior  Court 
of  San  Francisco,  92  Cal.  239,  246.  28  Pac. 
Rep.  841.  See  McDermot  vs.  Barton,  IOC 
Cal.  194,  198,  39  Pac.  Rep.  638;  People  vs. 
Fellows,  122  Cal.  233,  237,  64  Pac.  Rep.  880. 

See  also  S  226  Code  Civ.  Proc.  and  note. 


§4481.    CONFLICTS 


TITLES,  WHICH  TO  PREVAIL.    If  the 


provisions  of  any  title  conflict  with  or  contravene  the  provisions  of  another 
title,  the  provisions  of  each  title  must  prevail  as  to  all  matters  and  questions 
arising  out  of  the  subject-matter  of  such  title. 

History:     Enacted  March   12,   1872. 


1.  Applied,  dted,  construed,  referred  to. 

2.  Bule  laid  down  obtains  only  where  thors 

is  a  eonflict. 

1.  APPLIBD,  CTTBD,  CONSTRVBD,  RSS- 
FERRBD  TO,  etc.,  in:  Odd  Fellows*  Sav. 
Bank  vs.  Banton,  46  Cal.  604.  609  (applied); 
Fessenton  vs.  Summers,  62  Cal.  484,  487  (ap- 
plied); People  ex  rel.  Travers  vs.  Freese, 
76  Cal.  633,  686,  687,  638,  18  Pac.  Rep.  818 
(cited);  Wood  vs.  Varman,  88  Cal.  46,  48,  23 
Pac.  Rep.  187  (cited);  People  vs.  Southern 
Pac  R.  Co.,  88  Cal.  893,  397,  23  Pac.  Rep. 
303  (cited);  People  ex  rel.  Travers  vs. 
Freese,  83  Cal.  468,  465.  23  Pac.  Rep.  878 
(cited);  Malone  vs.  Bosch,  104  Cal.  680,  683. 
88  Pac.  Rep.  616  (construed);  London  St  S.  F. 
Bank  vs.  Parrott,  126  CaL  472,  481.  78  Am. 


St  Rep.  64,  68  Pac  Rep.  164  (applied);  Peo- 
ple vs.  Norris,  144  Cal.  422,  424,  77  Pac  Rep. 
998   (cited). 

s.    rule:  laid  down  obtains  oitlt 

"WHBRB  THBRE  IS  A  CONFLICT.  —  Rule 
laid  down  in  this  section  that  "if  provisions 
of  any  title  conflict  with  or  contravene 
provisions  of  another  title,  provisions  of 
each  title  must  prevail  as  to  all  matters  of 
questions  arlsinfir  out  of  subject-matter  of 
such  title,'*  obtains  only  where  there  Is  a 
conflict.  It  implies  that  where  there  is  no 
conflict,  provision  will  be  valid,  although  In 
sense  of  that  rule  it  is  not  in  regard  to  a 
question  arising  out  of  subject-matter  of 
that  title. — Malone  vs.  Bosch,  104  CaL  680» 
688,  88  Pac  Rep.  515. 


§4482.    GONFLIGTS  BETWEEN  CHAPTERS^  WHIOH  TO  PREVAIL.   If 

the  provisions  of  any  chapter  conflict  with  or  contravene  the  provisions  of 
another  chapter  of  the  same  title,  the  provisions  of  each  chapter  must  prevail 
as  to  all  matters  and  questions  arising  out  of  the  subject-matter  of  such  chapter. 

History:    Enacted  March   12«  1872. 


1.  Applied,  dted,  eonstmed,  referred  to. 

2.  Broad  language— Effect  of. 
8.  Head-notes  of  chapter. 

4.  Same — Weight  to  be  given. 

5.  Same — Limitation  of  role. 

6.  Headings  of  chapters  or  titles. 
7.  8.  Same — Former  rule. 

1.  APPLIBD,  CITBD,  CONSTRUED,  RB- 
FBRRBD  TO,  etc..  In:  Odd  Fellows'  Say. 
Bank  vs.  Banton,  46  Cal.  603.  608  (applied); 
Ham  v8.  Santa  Rosa  Bank,  62  Cal.  126.  136, 
45  Am.  Rep.  654  (applied);  People  ex  rel. 
Travers  vs.  Freese,  83  Cal.  463.  456,  23  Pac 
Rep.  878  (cited);  Southern  Pac  R.  Co.  va. 
Painter,  118  Cal.  247,  267.  45  Pac  Rep.  820 
(cited). 

S.  MBROAD  LANOUAGB  used  in  this  sec- 
tion— 'all  matters  and  questions  arising:  out 
•f  the  subject-matter  of  such  chapter*-* 
?annot   fail    to    strike    the    attention    on   a 


mere  perusal  of  the  section.". — Rule  ap- 
plied. Ham  vs.  Santa  Rosa  Bank,  68  Cal. 
125,  137,  46  Am.  Rep.  654. 

S.  HBAD-NOTBS  OF  CHAPTBR  in  which 
the  section  under  consideration  occurs,  may 
be  resorted  to  for  the  purpose  of  determin- 
InfiT  the  correct  interpretation  in  those 
cases  where  the  langruagre  of  the  section  is 
doubtful. — ^Barnes  vs.  Jones,  61  Cal.  303,  305; 
Ex  parte  Koser,  60  Cal.  177,  192.  205. 

4.  Weight  to  be  Ktv<nu — ^The  head-notes 
preceding:  each  article  of  the  code  are  held 
to  be  entitled  to  more  consideration  than 
the  "title"  to  the  entire  act  In  constrains 
a  doubtful  or  ambiguous  section.  "Thty 
are  parts  of  the  statute  limltingr  and  defln- 
Ingr  the  sections  to  which  they  refer.  To 
refuse  to  grive  effect  to  them,  according  to 
their  import,  would  be  to  make  the  law,  not 
administer  it." — Sharon  vs.  Sharon,  76  C^aL 


*I*tt.  II.] 
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1»  16,  14  Pac.  Rep.  845.  See  Barne*  78.  Jones, 
SI  CJa..  803;  Ex  parte  Koser,  60  Ca^.  177,  206; 
^Williams  vs.  People,  45  Barb.  (N.  Y.)  201; 
People  vs.  Molyneux,  40  N.  Y.  118,  afflrm- 
inft   53  Barb.  (N.  Y.)  15. 

B.  LlmlUitloa  of  rale— It  Is  thought  the 
rule  of  construction  laid  down  in  Sharon  vs. 
Bbaron,  supra,  for  the  reasons  assigned  in 
the  opinion,  is  only  applicable  to  and  should 
be  limited  to  the  origrinal  codes  and  head- 
notes  thereto,  and  does  not  include  the  new 
sections  of  the  codes  which  have  been  en- 
acted from  time  to  time  by  the  legislature, 
for  the  reason  that  such  new  sections,  when 
enacted  by  the  le^rlslature,  are  not,  as  a 
rule,  provided  with  head-notes;  the  head- 
notes,  or  "marginal  headingrs"  in  the  printed 
laws,  being:  supplied  by  the  secretary  of 
state,  or  by  some  one  under  his  direction, 
after  the  adjournment  of  the  legislature, 
and  for  that  reason  such  head-notes,  or 
"noarglnal  headingrs,"  are  no  part  of  the  law 
Itself.  All  those  sections  which  are  pro- 
vided with  head-notes  when  passed  by  the 
legislature,  will  be  subject  to  the  above 
rule  of  construction. 


«.  HBADIN68  OF  CHAPTERS,  OR 
TITIJSS  of  chapters,  are  a  portion  of  the 
statute,  and  may  be  examined  for  the  pur- 
pose of  determining:  the  particular  Intent  of 
the  legrislature  with  regrard  to  the  chapter 
in  which  the  section  to  be  construed  is 
placed. — Keyes  vs.  Cyrus,  100  Cal.  322,  826, 
88  Am.  St.  Rep.  296,  34  Pac.  Hep.  72s:- 

See  KKRR'S  CYC.  CIV.  CODlfl  §55  a;iU 
note. 

7.  FORMBR  RULB. — ^Prior  to  the  passagre 
of  the  codes,  resort  was  sometimes  had  to 
the  titles  of  acts  in  construing:  doubtful 
statutes,  as  tending:  to  throw  some  ligrht 
upon  the  intention  of  the  legislature.  See 
People  ex  rel.  Flynn  vs.  Abbott,  18  Cal.  858, 
366;  State  vs.  Conkling,  19  Cal.  601,  512; 
People  ex  rel.  Ferguson  va  San  Francisco, 
86  Cal.  595;  Hagar  vs.  Board  of  Supervisors. 
47  Cal.  222,  282. 

8.  The  title,  however,  had  but  little 
weight,  and  was  never  allowed  to  enlarge 
or  control  the  language  in  the  body  of  the 
act. — Hagar  va  Board  of  Supervisors,  47 
CaL  222,  282. 


§  4483.    CONFLICTS  BETWEEN  ARTICLES^  WHICH  TO  PREVAIL.    If 

the  provisions  of  any  article  conflict  with  or  contravene  the  provisions  of 
another  article  of  the  same  chapter,  the  provisions  of  each  article  must  prevail 
as  to  all  matters  and  questions  arising  out  of  the  subject-matter  of  such  article. 

History:     Enacted   March   12,   1872. 


I«    Generally — Code  Commissioners'  Note* 

1.  Applied,  died,  eonstmed,  referred  to. 

2.  Origin  and  nature  of  this  section* 

8.  Proximate  sabjeets  of  constraction  —  An* 
thorities. 

4.  Tionbtful  or  ambiguous  sections. 

5.  Bight  acquired  under  interpretation* 

6.  Custom  may  acquire  force  of  law* 

n.    Application  of  Code  Rule. 

7.  Bule  of  section  applies^  when. 

8.  Conflict  between  titles. 

9.  Pleadings  in  civil  actions. 

L     GENERALLY— CODE    COMMISSIONERS' 

NOTE. 

1.  APPLIED,  CTTED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Odd  Fellows'  Say. 
Bank  vs.  Banton»  46  Cal.  603»  608,  609  (ap- 
plied); People  ex  rel.  Travers  vs.  Freese, 
76  Cal.  6S3,  637,  18  Pac.  Rep.  812  (cited  in 
dis.  op.);  People  ex  rel.  Travers  vs.  Freese, 
S8  Cal.  468,  465,  23  Pac.  Rep.  878  (cited); 
In  re  Bersrln,  100  C!al.  376,  378,  84  Pao.  Rep. 
867   (cited). 

2.  ORIGIN  AND  NATURE  OF  THIS  SEC- 
TION.— In  a  note  appended  to  this  section 
the  code  commissioners  say  that  It  Is  the 
rule  adopted,  or  rather  Invoked,  in  the  case 
of  People  ex  rel.  Fowler  vs.  Wells,  11  CaL 
829,  338.  that  It  and  the  three  succeedins 
sections,  by  more  particularly  deflningr  the 
subject-matter  to  be  controlled  by  the  sec- 
tion, article,  chapter  or  title,  though  It 
tfoes  not  abrogate  the  rule  laid  down  by  the 
supreme   court    in   the   case    of    Taylor   vs. 

Pol.  C— 76 


Palmer,  31  Cal.  240,  244,  that  where  two 
sections  of  the  same  act  are  pari  materia 
they  are  to  be  read  tosether  in  order  to 
ascertain  the  intent  of  the  leerislature.  (See 
People  ex  rel.  Board  of  Harbor  Commission- 
ers vs.  Broadway  Wharf  Co.,  31  Cal.  S3; 
McMinn  vs.  Bliss,  31  Cal.  122;  Nicholson 
Pavement  Co.  vs.  Painter,  36  Cal.  699,  708; 
Leet  vs.  John  Dare  S.  11  Co.,  6  Nev.  218, 
222;  Braithwalte  vs.  Cameron,  3  Okla.  630. 
635.  38  Pac.  Rep.  1084)  provides  a  rule  for 
deciding:  any  question  as  to  which  of  two 
sections,  articles,  chapters,  or  titles  con- 
trols. 

8.  PROXIMATE  SUBJECTS  OF  CON- 
STRUCTION —  Authorities.  —  On  proximate 
subjects  of  construction  the  code  commis- 
sioners, in  the  same  note,  refer  to  cases  of 
City  of  San  Francisco  vs.  Hazen,  6  Cal.  169, 
172;  French  vs.  Teschemaker,  24  Cal.  518. 
637;  People  vs.  Frlsbie,  26  Cal.  135,  139, 
soingr  senerally  to  favor  that  construction 
which  makes  the  law  consistent  and  of 
vitality,  and  discouragrinfir  a  construction 
which  makes  It  obnoxious  to  the  constitu- 
tion. 

4.  DOUBTFUIi  OR  AMBIGUOUS  SEC- 
TIONS.— To  determine  the  true  Interpreta- 
tion of  the  terms  of  a  doubtful  or  amblg-u- 
ous  section,  it  should  be  read  with  the  con- 
text on  the  same  sreneral  subject,  making 
them  consistent. — People  vs.  White,  34  Cal. 
183. 

B.  RIGHT  ACQUIRED  UNDER  INTER- 
PRETATION.— Where  rishts  have  been  ac- 
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quired  under  a  contemporaneous  Interpre- 
tation of  a  statute,  courts  will  uphold  that 
interpretation,  where  possible. — ^In  matter 
of  Will  of  Warfleld.  22  Cal.  61.  71,  88  Am. 
Dec  49;  Panaud  vs.  Jones,  1  Cal.  488.  See 
Rogrers  vs.  Goodwin.  2  Mass.  475;  Stuart  vs. 
Laird.  6  U.  a  (1  Cranch.)  299,  bk.  2  Lb  ed. 
115. 

e.  CUSTOM  MAY  AOaUIRB  THB  PORCB 
OF  LAW,  and  property  rlgrhts  acquired  in 
accordance  therewith  will  be  upheld  by  the 
court,  where  possible.— Panaud  vs.  Jones.  1 
Cal.  488,  498,  606.  See  Castro  vs.  Castro.  6 
Cal.  168.  161;  In  matter  of  Will  of  Warfleld. 
22  Cal.  61,  71,  88  Am.  Dec.  49;  Donner  vs. 
Palmer,  81  Cal.  600;  cyDonnell  vs.  Olenn,  9 
Mont  462,  466,  23  Pao.  Rep.  1018;  Slldell  vs. 
Grandjean.  Ill  U.  &  412,  421,  bk.  28  L.  ed. 
821.  4  Sup.  Ct.  Rep.  476. 

See  post  f  4484  and  note  par.  S. 

IL     APPLICATION  OP  CODBS   RULE. 

7.     RULES  OF  SBCTIOlf  APPLIBS,  WHESN. 

— ^The  rule  laid  down  in  this  section  applies 


only  where  there  is  a  conflict.  It  Implies 
that  where  there  is  no  conflict  a  provision 
will  be  valid,  althousrh  in  the  sense  of  that 
rule  it  is  not  in  regard  to  a  question  arising 
.  out  of  the  subject-matter  of  the  title. — 
*Malone  vs.  Bosch,  104  Cal.  680,  688.  88  Pac 
Rep.  616. 

8.     COlfPLICr   BBri'WKKir   TTTLBS.— The 

rule  prescribed  in  this  section  must  prevail 
in  determining  which  section  shall  stand 
as  the  law  In  the  case. — People  ex  reL 
Travers  vs.  Preese.  76  Cal.  633,  637,  18  Pac 
Rep.  812. 

See  post  I  4484  and  note. 

II.     PLBADIlfOS     IN     CIVIL     ACTIONS.^ 

Part  II  title  6  of  the  Code  of  Civil  Pro- 
cedure is  the  only  title  in  the  four  codes 
devoted  specially  to  pleadings  In  civil  ac- 
tions and  Is  therefore  the  title  which  S  4481 
of  the  Political  Code  declares  must  prevail 
as  to  all  matters  and  questions  arisinsr  out 
of  that  subject-matter. — People  vs.  Central 
Pac.  R.  Co.,  88  CaL  898,  897,  23  Pac.  Rep.  80S. 


§  4484.  CONFLIGTINO  SECTIONS  Or  THE  SAME  TITLE,  WHICH  TO 
PBEVAIL.  If  conflicting  provisions  are  found  in  different  sections  of  the 
same  chapter  or  article,  the  provisions  of  the  sections  last  in  nnmerical  order 
must  prevail,  unless  such  construction  is  inconsistent  with  the  meaning  of  such 
chapter  or  article. 

'    History;    Enacted  March   12,   1872. 

■ 

I.    Generally — Code  Commissioners'  Note. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Intention  and  origin  of  section. 

3.  Purpose  of  rules. 

4.  Rules  as  to  conflict. 


n.    Decisions  and  Constructions. 

5.  Established  rules  preserved — ^Exception. 
6,  7.  Last  section  to  prevail. 

8.  Same — Exception  to  role. 

L     QENERALLY— CODE   COMMISSIONERS' 

NOTE. 

1.  APPLIBD,  CITBD,  COlf  STRITBD,  RSS- 
FBRRBD  TO,  etc..  In:  Odd  Fellows'  Sav. 
Bank  vs.  Banton,  46  Cal.  608.  609  (applied); 
Ham  vs.  Santa  Rosa  Bank,  62  Cal.  125,  137, 
15  Am.  Rep.  654  (applied);  Emerlc  vs.  Al- 
varado.  64  C^l.  629.  609,  2  Pac.  Rep.  418 
(applied);  People  vs.  Brooks,  66  Cat  295, 
299,  4  Pac  Rep.  7  (cited);  People  vs.  Dob- 
bins. 78  Cal.  267.  259.  14  Pac.  Rep.  860 
(construed);  People  ex  rel.  Travers  vs. 
Freese,  76  Cal.  638,  637,  18  Pac.  Rep.  812 
(cited);  Hall  vs.  Kerrigan,  185  Cal.  4,  1,  66 
Pac.  Rep.  868  (applied). 

9.  INTENTIOW  AlfD  ORTGIlf  OF  8BC- 
•nON. — In  a  note  referring  to  this  section 
In  connection  with  the  two  preceding  it 
and  li  4468.  4478.  4479.  4480.  the  code  com- 
missioners remark  that  the  obvious  Inten- 
tion of  these  sections,  establishing  rules  of 
ronstruction,  cannot  be  mistaken,  and  as 
authority  for  them  refer  to  City  etc.  Sacra- 
mento vs.  Bird,  15  Cal.  294. 

«.  PURPOSE  OF  THESE  RUIZES  was. 
■Av    the    commissioners,    to    harmonize    the 


codes  and  all  parts  of  them,  and  to  give 
some  effect  to  their  every  provision,  which 
haa  long  been  held  to  be  the  true  rule,  and 
the  courts  will  not  reject  any  provision, 
unless  clearly  repugnant  under  these 
rules. 

4.  RUIiBS  AS  TO  COBTFIjICT. — ^The  eode 
commissioners  suggest  that  sections  are  not 
to  be  too  readily  held  to  be  In  conflict: 
that  they 'Should  be  carefully  read  In  con- 
nection with  the  others  in  the  same  article, 
and  should  be  so  construed  as  to  make  there 
compatible  with  the  dictates  of  common 
sense  and  the  requirements  of  Justice.— 
Bee  Souter  vs.  Sea  Witch.  1  Cal.  162;  People 
ex  rel.  Burr  vs.  Dana.  22  Cal.  11;  Cullerton 
vs.  Mead,  22  Cal.  95;  Seabury  vs.  Arthur,  2S 
Clal.  142;  People  vs.  Waterman,  81  Cb\.  412: 
North  Beach  &  IC  R.  Co.'s  Appeal,  88  CaL 
499.  See  also  Burnham  vs.  Hays.  8  CaL  116. 
58  Am.  Dec.  889;  City  of  San  Francisco  vs. 
Hazen,  6  (?al.  169;  Taylor  vs.  Palmer.  81  (^ 
240;  People  vs.  White,  84  Ctel.  188;  Univer- 
sity of  California  vs.  Bernard,  57  C^L  612. 

IL     DBCJISIONS  AND  CONSTRUCmONa 

6.  BSTABLISHBD  RUIiES  PRBSERTED 
— Ehtceptlom. — This  section  of  the  code  ought 
not  to  be  so  construed  as  to  change  the 
old  and  well-established  rules,  unless  it 
clearly  appears  that  at  the  time  of  Its  pas- 
sage such  was  the  legislative  intent  There 
Is  nothing  to  Indicate  such  an  Intent:  on 
the  contrary,  the  section  seems  to  be  only 
the  plain  expression  of  what  was  already 
well-estahlJshed  law. — reople  va  Dobblnik 
73  Cal.  257,  269.  14  Pac.  Rep.  860. 


Tlt^II.] 


CWNFUOmrG  SBOTIOKI— I<AST  FRBTAIIiS. 


<U06)         14484 


«.     liAflT  SBCnOir  TO  FRBVAIJU— When 

confllctine:  provisions  ar#  found  In  the  same 
chapter  or  article,  the  provisions  or  tho 
sections  last  In  numerical  order  must  pre« 
vail. — Odd  Fellows'  Sav.  Bank  vs.  Banton* 
46  Cal.  603,  609;  Ham  vs.  Santa  Rosa  Bank. 
«S  Cal.  125,  187,  45  Am.  Rep.  664;  Bmerlo 
va.  Alvarado,  64  Cat  6S6,  609,  S  Pae.  Rep. 
418;  Hall  va  K^rrlffan,  186  Cal.  4,  66  Paa 
Rep.  868. 

7.    This    section   seems   to   be   only   tho 
plain  expression  of  what  was  the  already 


established  rule — ^that  when  two  laws  upon 
same  subject,  passed  at  different  times,  are 
Inconsistent  with  each  other,  the  one  last 
passed  must  prevalL — People  vs.  Dobbins, 
78  Cal.  857,  869.  14  Pa&  Rep.  860. 

&  HfcseeptiOB  to  ndeb*-Unless  such  con« 
struetlon  be  Inconsistent  with  the  general 
meaning  of  such  chapter  or  article.— Ham 
va  Santa  Rosa  Bank,  62  Cat  125,  187,  45  Am. 
Rep.  664;  Emerlc  vs.  Alvarado,  64  CaX  689, 
609,  a  Pao.  Rep.  418. 
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TITLE  m. 

PUBLICATION  OP  THE  CODES. 
S  4494.    Codes  not  pnbliahed  M  part  of  the  statutes. 

§  4494.    CODES  NOT  PUBLISHED  AS  PART  OF  THE  STATOTES.    The 

codes  passed  at  this  session  of  the  legislature  must  not  be  published  as  part 

of  the  statutes  passed  at  this  session,  but  provision  must  be  made  by  law  for 

their  publication. 

History:    Enacted  March  12,  1872. 

1.  Publication  of  codes — Original  provision. 

2.  Same— Present  provisions. 

1.  PUBLICATION  OF  CODBS  was  origi- 
nally provided  for  by  act  of  March  22,  1272. 
See  Stats.  1872  pp.  481-i. 


9.  Fre*«Bt  proTtflioaa  for  publicatfon  and 
distribution  are  found  In  ||  218.  409,  626,  627 
antSi 


TITLE  IV. 

EXPBESS  BEPEAL  OF  BTATtJTEa 

S450i.    Bepeal  of    repealed    statutes  not  to      S^05.    -Express    repeal    of   statutes   to   bs 
imply  that  thej  were  in  force.  provided  for. 

§  4604.  BEPEAL  07  REPEALED  STATUTES  NOT  TO  IMPLY  THAT 
(EHET  WERE  IN  FORCE.  The  repeal  of  any  statute  or  part  of  a  statute 
heretofore  repealed  must  not  be  construed  as  a  declaration,  express  or  by 
implication,  that  such  statute  or  part  of  a  statute  has  been  in  force  at  any  time 
subsequent  to  such  first  repeal. 

History:    Enacted  March  12,  1872. 

§  4606.    EXPRESS  REPEAL  07  STATUTES  TO  BE  PROVIDED  FOB. 

The  express  repeal  of  statutes  will  be  provided  for  by  a  separate  statute,  and 
such  statute,  after  its  passage,  must  be  construed  in  the  same  manner,  and 
must  have  like  effect  as  if  it  were  part  of  this  code. 

History:     Enacted  March   12,   1872. 


Code  eommlasloncm*  atatemeai* — "A  bill 
providing:  for  the  express  repeal  of  stat- 
utes, prepared  by  the  commission,  passed 
the  senate.  In  the  assembly  it  was  referred 
to  the  Judiciary  committee,  who,  on  the  last 
day,  recommended  its  passagre;  but  the 
speaker  ruled  that  it  could  not  be  taken 
up  ag&fnst  a  sing-le  objection.     That  objec- 


tion was  made  by  a  member  (Mr.  Splivalo) 
of  the  San  Francisco  delegratlon,  and  the  bill 
was  not  considered,  and  consequently  did 
not  become  a  law.  We  had  prepared  It  with 
firreat  care,  not  because  we  deemed  it  neces- 
sary, but  to  avoid  even  a  question.  Non- 
action on  It  will  not  affect  the  code  In  any 
particular   manner." 
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10.  To  enforce  in  schools  the  course  of  study  and  the  use  of  text-books  pre- 
scribed and  adopted  by  the  proper  authority. 

11.  To  appoint  district  librarians,  and  enforce  the  rules  prescribed  for  the 
government  of  district  libraries. 

12.  To  exclude  from  school  and  school  libraries  all  books,  publications,  or 
papers  of  a  sectarian,  partisan,  or  denominational  character. 

13.  To  furnish  books  for  the  children  of  parents  unable  to  purchase  them; 
the  books  so  furnished  to  belong  to  the  school  district,  and  to  be  kept  in  the 
district  school  library  when  not  in  use. 

14.  To  keep  a  register,  open  to  the  inspection  of  the  public,  of  all  children 
applying  for  admission  and  entitled  to  be  admitted  into  the  public  schools,  and 
to  notify  the  parents  or  guardians  of  such  children  when  vacancies  occur,  and 
receive  such  children  into  the  schools  in  the  order  in  which  they  are  registered. 

15.  To  permit  children  from  other  districts  to  attend  the  schools  of  their  dis- 
trict only  upon  the  consent  of  the  trustees  of  the  district  in  which  such  children 
reside;  provided,  that,  should  the  trustees  of  the  district  in  which  children 
whose  parents  or  guardians  desire  them  to  attend  in  other  districts  reside,  re- 
fuse to  grant  their  consent,  the  parents  or  guardians  of  such  children  may 
appeal  to  the  county  superintendent  and  his  decision  shall  be  finaL 

16.  [School  census  marshal.]  On  or  before  the  first  day  of  April  in  each 
year,  to  appoint  a  school  census  marshal,  and  notify  the  superintendent  of 
schools  thereof ;  provided,  that  in  any  city,  or  city  and  county,  the  appointment 
of  all  school  census  marshals  shall  be  subject  to  the  approval  of  the  city  super- 
intendent of  schools. 

17.  To  make  an  annual  report,  on  or  before  the  first  day  of  July,  to  the  super- 
intendent of  schools,  in  the  manner  and  form  and  on  the  blanks  prescribed  by 
the  superintendent  of  public  instruction. 

18.  To  make  a  report,  whenever  required,  directly  to  the  superintendent  of 
public  instruction,  of  the  text-books  used  in  their  schools. 

19.  To  visit  every  school  in  their  district  at  least  once  in  each  term,  and 
examine  carefully  into  its  management,  condition  and  wants.  This  clause  to 
apply  to  each  and  every  member  of  the  board  of  trustees. 

20.  [Change  location  of  schoolhouse.]  Boards  of  trustees  may,  and  upon 
a  petition  signed  by  a  majority  of  the  heads  of  families  resident  in  the  district 
as  shown  by  the  last  preceding  school  census  must,  call  meetings  of  the  quali- 
fied electors  of  the  district  for  determining  or  changing  the  location  of 
the  schoolhouse,  or  for  consultation  in  regard  to  any  litigation  in  which  the 
district  may  be  engaged,  or  be  likely  to  become  engaged,  or  in  regard  to  any 
affairs  of  the  district. 

[Meeting  how  called.]  Such  meetings  shall  be  called  by  posting  three  notices 
in  public  places,  one  of  which  shall  be  in  a  conspicuous  place  on  the  school- 
house,  for  not  less  than  ten  days  previous  to  the  time  for  which  the  meeting 
shall  be  called,  which  notices  shall  specify  the  purposes  for  which  said  meeting 
shall  be  called ;  and  no  other  business  shall  be  transacted  at  such  meetings. 

[Chairman  and  clerk.]  District  meetings  shall  be  organized  by  choosing  a 
chairman  from  the  electors  present,  and  the  district  clerk  shall  be  clerk  of 
the  meeting,  and  shall  enter  the  minutes  thereof  on  the  records  of  the  district. 
A  meeting  so  called  shall  be  competent  to  instruct  the  board  of  trustees. 
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(1)  In  regard  to  the  location  or  change  of  location  of  the  schoolhouse,  or 
the  use  of  the  same  for  other  than  school  purposes ;  provided,  that  in  no  case 
shall  the  schoolhouse  be  used  for  purposes  which  necessitate  the  removal  of 
any  school  desks  or  other  school  furniture. 

(2)  In  regard  to  the  sale  and  purchase  of  school  sites. 

(3)  In  regard  to  prosecuting,  settling,  or  compromising  any  litigation  in 
which  the  district  may  be  engaged,  or  be  likely  to  become  engaged,  and  may 
vote  money,  not  exceeding  one  hundred  dollars  in  any  one  year,  for  any  of 
these  purposes  in  addition  to  any  amount  which  may  be  raised  by  the  sale  of 
district  school  property,  and  the  insurance  of  property  destroyed  by  fire;  pro- 
vided, that  the  proceeds  of  the  insurance  of  the  library  and  apparatuB  shall 
be  paid  into  the  library  fund.  All  funds  raised  by  the  sale  of  school  prox)erty 
may  be  disposed  of  by  direction  of  a  district  meeting. 

Diatrict  meetings  may  be  adjourned  from  time  to  time,  as  found  necessaiy, 
and  all  votes  instructing  the  board  of  trustees  shall  be  taken  by  ballot,  or  by 
ayes  and  noes  vote,  as  the  meeting  may  determine.  The  board  of  tmstees  shall, 
in  all  cases,  be  bound  by  the  instructions  of  the  district  meeting  in  regard  to 
the  subjects  mentioned  in  this  section; 

[Vote  necessary  to  change  location.]  Provided,  that  the  vote  in  favor  of 
changing  the  location  of  the  schoolhouse  be  two  thirds  of  all  the  electors  voting 
at  said  meeting  upon  the  proposition  to  change  the  location. 

21.  [To  prosecute  litigation  without  authorizing  vote.]  Without  the  vote  of 
the  district  to  prosecute  or  compromise  any  litigation,  claims,  demands  and 
causes  of  action  arising  from  the  destruction,  partial  or  total,  of  any  schod 
building  in  the  course  of  construction  during  the  month  of  April,  A.  D.,  one 
thousand  nine  hundred  and  six,  in  which  the  district  is  or  shall  hereafter  be 
engaged,  and  devote  money  for  any  of  these  purposes. 

Sec.  2.    This  act  shall  take  effect  immediately. 

History:      Amended  June  14^  1906,  Stats,  and  Amdts.  1906,  pp.  32-35, 
by  adding  par.  21. 

§  1636.  BEFOBT  OF;  HOW  MADE  AND  WHAT  MUST  SHOW.  His  re- 
port must  be  made  under  oath,  upon  blanks  furnished  by  the  superintendent  of 
public  instruction,  and  must  show : 

1.  The  number,  age,  sex,  color,  name  and  nationality  of  the  children  listed, 
and  the  number  of  those  who  from  deafness  are  unable  to  hear  common  con- 
versation. 

2.  The  names  of  the  parents  or  guardians  of  said  children,  arranged  alpha- 
betically, except  in  cities  of  the  first  class.  In  all  cities  the  number  and  street 
of  residence  must  be  given. 

3.  The  number  of  school  children  in  each  house,  or  family,  that  have  not 
been  vaccinated. 

4.  Such  other  facts  as  the  superintendent  of  public  instruction  may  designate. 

5.  The  census  marshal  shall  have  power  to  administer  oaths  to  parents  and 
guardians. 

6.  [Correcting  returns  of — New  marshal.]  If  at  any  time  the  superinten- 
dent of  schools  has  reason  to  believe  that  a  correct  census  of  the  district  has 
not  been  taken,  he  must  have  it  corrected,  and  if  necessary  for  the  purpose  he 
may  appoint  a  census  marshal,  and  have  the  census  of  the  district  retaken. 
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Should  the  board  of  education  or  the  board  of  school  trustees  of  said  city  or 
district  fail  or  refuse  to  issue  an  order  for  the  compensation  of  said  marshal 
for  his  services,  the  superintendent  of  schools  is  hereby  authorized  to  issue 
bis  requisition  therefor  against  the  county  fund  of  such  city  or  district  without 
such  order. 

7.  Whenever,  by  reason  of  conflagration  or  other  pnblic  calamity,  it  shall 
be,  or  has  been,  impossible  or  impracticable  in  any  city,  city  and  county,  or 
school  district  to  take  or  make  between  the  fifteenth  and  thirtieth  days  of 
April,  inclusive,  a  census  of  all  children  between  the  ages  of  five  and  seventeen 
years,  as  provided  in  part  three  of  this  code,  the  superintendent  of  schools 
shall,  as  a  substitute  for  such  census,  use  the  school  census  of  such  city,  city 
and  county,  or  school  district  of  the  next  preceding  school  year,  adding  thereto 
or  deducting  therefrom  the  percentage  of  average  annual  loss  or  gain  in  the 
number  of  children  of  census  age  within  such  city,  city  and  county,  or  school 
district,  ascertained  from  an  inspection  and  examination  of  the  school  census 
record  for  the  preceding  ten  years  in  said  city,  city  and  county,  or  school 
district,  and  such  census  when  so  prepared  shall  be  conclusive  on  all  school 
authorities. 

Sec.  2.    This  act  shall  take  effect  immediately. 

History:     Amended  June  14,  1906,  Stats,  and  Amdts.  1906,  p.  86,  Ij 
adding  par.  7. 


§  1670.  HIGH  SCHOOLS,  ESTABLISHMENT  Or.  1.  Any  city,  incorpor- 
ated  town,  or  school  district  accredited  by  the  last  preceding  school  census 
with  a  school  population  of  three  hundred  or  more,  may,  by  a  majority  vote 
of  the  qualified  electors  voting  at  the  election  held  for  the  purpose  of  deter- 
mining the  establishment  and  maintenance  of  such  high  school,  establish  and 
maintain  a  high  school  at  the  expense  of  such  city,  incorporated  town,  or 
school  district. 

2.  [Petition  to  establish — ^Election.]  Whenever  heads  of  families  equal  in 
number  to  a  majority  of  the  number  of  heads  of  families  as  shown  by  the  last 
preceding  school  census,  in  any  city,  incorporated  town,  or  school  district, 
accredited  by  the  last  preceding  school  census  with  a  school  population  of  three 
hundred  or  more,  shall  unite  in  a  petition  to  the  board  of  education  or  board 
of  school  trustees  of  said  city,  incorporated  town,  or  school  district,  for  the 
establishing  and  maintaining  of  a  high  school  therein,  said  board  of  education 
or  board  of  school  trustees  shall  petition  the  county  superintendent  of  schools 
to  call,  an  election  in  said  city,  incorporated  town,  or  school  district,  for  the 
determination  of  the  question. 

3.  [Time  and  manner  of  holding  election.]  Within  twenty  days  after  receiv- 
ing said  petition  from  said  board  of  education  or  board  of  school  trustees, 
the  county  superintendent  of  schools  shall  call  an  election  therein  for  the  deter- 
mination of  the  question,  and  shall  appoint  three  qualified  electors  thereof 
to  conduct  said  election.  Said  election  shall  be  called  by  posting  notice  thereof 
in  five  of  the  most  public  places  in  said  city,  incorporated  town,  or  school 
district,  and  by  publication  in  a  daily  or  weekly  paper  therein,  if  there  be 
one,  for  not  less  than  fifteen  days.  Said  election  shall  be  conducted  in  the 
manner  prescribed  for  conducting  school  elections. 
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(1)  In  regard  to  the  location  or  change  of  location  of  the  schoolhonse,  or 
the  use  of  the  same  for  other  than  school  purposes;  provided,  that  in  no  case 
shall  the  schoolhouse  be  used  for  purposes  which  necessitate  the  removal  of 
any  school  desks  or  other  school  furniture. 

(2)  In  regard  to  the  sale  and  purchase  of  school  sites. 

(3)  In  regard  to  prosecuting,  settling,  or  compromising  any  litigation  in 
which  the  district  may  be  engaged,  or  be  likely  to  become  engaged,  and  may 
vote  money,  not  exceeding  one  hundred  dollars  in  any  one  year,  for  any  of 
these  purposes  in  addition  to  any  amount  which  may  be  raised  by  the  sale  of 
district  school  property,  and  the  insurance  of  property  destroyed  by  fire ;  pro- 
vided, that  the  proceeds  of  the  insurance  of  the  library  and  apparatus  shall 
be  paid  into  the  library  fund.  All  funds  raised  by  the  sale  of  school  proper^ 
may  be  disposed  of  by  direction  of  a  district  meeting. 

Diatrict  meetings  may  be  adjourned  firom  time  to  time,  as  found  necessary, 
and  all  votes  instructing  the  board  of  trustees  shall  be  taken  by  ballot,  or  by 
ayes  and  noes  vote,  as  the  meeting  may  determine.  The  board  of  trustees  shall, 
in  all  cases,  be  bound  by  the  instructions  of  the  district  meeting  in  regard  to 
the  subjects  mentioned  in  this  section; 

[Vote  necessary  to  change  location.]  Provided,  that  the  vote  in  favor  of 
changing  the  location  of  the  schoolhouse  be  two  thirds  of  all  the  electors  voting 
at  said  meeting  upon  the  proposition  to  change  the  location. 

21.  [To  prosecute  litigation  without  authorizing  vote.]  Without  the  vote  of 
the  district  to  prosecute  or  compromise  any  litigation,  claims,  demands  and 
causes  of  action  arising  from  the  destruction,  partial  or  total,  of  any  school 
building  in  the  course  of  construction  during  the  month  of  April,  A.  D.,  one 
thousand  nine  hundred  and  six,  in  which  the  district  is  or  shall  hereafter  be 
engaged,  and  devote  money  for  any  of  these  purposes. 

Sec.  2.    This  act  shall  take  effect  immediately. 

History:      Amended  June  14,  1906,  Stats,  and  Amdts.  1906,  pp.  32-35, 
by  adding  par.  21. 

§  1636.  BEPOBT  OF;  HOW  MADE  AND  WHAT  MUST  SHOW.  His  re- 
port must  be  made  under  oath,  upon  blanks  furnished  by  the  superintendent  of 
public  instruction,  and  must  show : 

1.  The  number,  age,  sex,  color,  name  and  nationality  of  the  children  listed, 
and  the  number  of  those  who  from  deafness  are  unable  to  hear  common  con- 
versation. 

2.  The  names  of  the  parents  or  guardians  of  said  children,  arranged  alpha- 
betically, except  in  cities  of  the  first  class.  In  all  cities  the  number  and  street 
of  residence  must  be  given. 

3.  The  number  of  school  children  in  each  house,  or  family,  that  have  not 
been  vaccinated. 

4.  Such  other  facts  as  the  superintendent  of  public  instruction  may  designate. 

5.  The  census  marshal  shall  have  power  to  administer  oaths  to  parents  and 
guardians. 

6.  [Correcting  returns  of — New  marshal.]  If  at  any  time  the  superinten- 
dent of  schools  has  reason  to  believe  that  a  correct  census  of  the  district  has 
not  been  taken,  he  must  have  it  corrected,  and  if  necessary  for  the  purpose  he 
may  appoint  a  census  marshal,  and  have  the  census  of  the  district  retaken. 
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subdivision  three  of  this  section  in  said  city,  incorporated  town,  or  school 
district,  shall  be  in  favor  of  establishing  and  maintaining  a  high  school  there- 
in, it  shall  be  the  duty  of  the  county  superintendent  to  call  a  meeting  of  the 
board  of  education  or  board  of  school  trustees  of  said  city,  incorporated  town, 
or  school  district,  within  fifteen  days  after  receiving  the  returns  of  the  election 
held  therein,  by  giving  at  least  ten  days'  notice,  in  writing,  to  every  member 
of  said  board  of  education  or  board  of  school  trustees.  The  board  of  education 
or  board  of  school  trustees  shall,  at  said  meeting,  determine  the  location  and 
the  name  of  the  high  school. 

6.  [Same — ^Dnty  of  directors.]  If  a  majority  of  the  votes  cast  in  the  districts 
petitioning  for  a  union  high  school  shall  in  the  aggregate  be  in  favor  of  estab- 
lishing and  maintaining  a  union  high  school  therein,  the  county  superintendent 
shall,  within  fifteen  days  after  receiving  the  returns  of  the  election  held  therein, 
direct  the  board  of  school  trustees  in  each  of  said  districts  to  call  a  meeting 
of  the  qualified  electors  of  their  respective  districts,  in  the  manner  provided 
in  subdivision  twenty  of  section  sixteen  hundred  and  seventeen  of  the  Political 
Code.  At  said  meeting  the  qualified  electors  shall  in  each  district  select  one 
representative,  whose  powers  and  duties  shall  be  as  hereinafter  specified. 

[Naming  and  locating  onion  high  school]  The  representatives  so  chosen 
shall  name  the  school;  they  shall  thereafter  notify  the  county  superintendent 
of  schools  that  they  desire  to  meet  to  locate  the  school.  The  representatives 
so  chosen  shall  meet  in  conjunction  with  the  county  superintendent  of  schools, 
at  a  time  and  place  to  be  named  by  the  superintendents,  for  the  purpose  of 
determining  the  location  of  the  union  high  school.  At  such  meeting  the  super- 
intendent shall  be  the  chairman,  and  shall  be  entitled  to  vote  and  participate 
in  all  its  proceedings.  Should  the  above  representatives  fail  to  unanimously 
agree  upon  a  location  for  the  high  school,  they  shall  propose,  in  writing,  to 
the  county  superintendent  then  present,  or  if  he  is  not  present,  they  shall 
transmit  to  his  office  within  ten  days  the  names  of  the  locations  which  they 
favor. 

[Election  to  determine  location.]  Within  twenty  days  after  receiving  such 
notice,  the  superintendent  shall  call  an  election  as  provided  in  subdivision 
four  hereof,  to  determine  the  location  of  the  high  school.  At  such  election 
only  such  sites  as  have  been  named  by  the  representatives  and  certified  to 
the  county  superintendent  shall  be  voted  upon.  Any  form  of  ballot  by  which 
the  voter  signifies  his  choice  of  location  shall  be  allowed.  The  result  of  said 
election  shall  be  determined  and  certified  to  the  county  superintendent,  as 
provided  in  said  subdivision  fourth.  The  location  which  receives  the  largest 
number  of  votes  shall  be  chosen  as  the  location  of  the  high  school.  The  repre- 
sentatives shall  have  power  to  make  arrangements  for  the  temporary  location 
of  the  high  school,  and  if  satisfactory  apartments  or  buildings  in  a  suitable 
location  are  offered  or  can  be  procured  for  a  consideration  or  at  a  rental 
which  would  make  it  advisable  to  accept  the  same,  they  shall  have  the  power 
to  secure  or  lease  such  apartments  or  building  for  a  period  not  to  exceed  three 
years  from  the  date  of  its  acceptance. 

[Location  not  to  be  changed — ^Exception.]  No  change  of  location  of  any 
high  school,  when  once  established,  shall  be  made  except  upon  a  petition  to 
the  county  superintendent  of  schools,  signed  by  two  thirds  of  the  heads  of 
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[Fonn  of  ballot.]  The  ballots  at  such  elections  shall  contain  the  words  ''For 
high  school, ' '  and  the  voter  shall  write  or  print  after  said  words  on  his  ballot 
the  word  **Tes"  or  the  word  *'No."  It  shall  be  the  duty  of  said  election 
officers  to  report  the  result  of  said  election  to  the  county  superintendent  of 
schools  within  ten  days  subsequent  to  the  holding  thereof. 

4.  [Union  high-school  districts — ^Petition  for  and  election.]  When  the  heads 
of  families  equal  in  number  to  a  majority  in  each  district,  as  shown  by  the 
last  preceding  school  census,  residing  in  two  or  more  contiguous  school  districts 
in  the  same  county  (provided,  that  said  districts  are  accredited  by  said  school 
census  with  a  school  population  of  three  hundred  or  more),  shall  unite  in  a 
petition  to  the  county  superintendent  of  schools  for  the  establishing  and  main- 
taining of  a  union  high  school  district,  he  shall,  within  twenty  days  after 
receiving  said  petition,  call  an  election  for  the  determination  of  the  question 
and  shall  appoint  three  qualified  electors  in  each  of  the  districts  petitioning 
to  conduct  the  election  therein.  Any  head  of  family  residing  within  the  dis- 
trict at  the  date  of  petition  shall  be  a  competent  signer  to  such  petition, 
whether  he  shall  or  shall  not  have  been  listed  as  the  head  of  a  family  resident 
in  such  district  at  the  last  preceding  school  census ;  and  his  signature  to  such 
petition  shall  have  the  same  force  and  effect  as  if  the  name  of  such  petitioner 
had  appeared  as  that  of  the  head  of  a  family  in  the  last  preceding  school  census 
of  such  district;  provided,  that  the  superintendent  of  schools  may  require 
such  petitioner,  or  another  person  for  him,  to  certify  under  oath  that  the 
petitioner  is  the  head  of  a  family  residing  in  the  district. 

[Time  and  manner  of  holding  election.]  Said  election  shall  be  held  sep- 
arately and  simultaneously  at  the  public  schoolhouse  in  each  of  the  districts 
petitioning,  and  shall  be  called  by  posting  notices  thereof  in  three  of  the 
most  public  places  in  each  district,  one  of  which  places  shall  be  the  public 
schoolhouse  in  each  district,  at  least  ten  days  before  said  election.  Said  elec- 
tion shall  be  conducted  by  the  officers  appointed  for  that  purpose,  in  the  man- 
ner provided  by  law  for  conducting  school  elections. 

[Form  of  ballot.]  The  ballots  at  such  election  in  each  district  shall  contain 
the  words  **For  the  union  high  school,"  and  the  voter  shall  write  or  print  after 
said  words  on  his  ballot  the  word  "Yes,'*  or  the  Word  "No."  It  shall  be  the 
duty  of  the  said  election  officers  in  each  district  to  canvass  the  vote  at  said 
election,  and  report  the  result  to  the  county  superintendent  of  schools  within 
five  days  subsequent  to  the  holding  of  said  election. 

[Superintendent  of  schools  to  declare  result  of  election.]  Within  ten  days 
after  receiving  the  returns  of  said  election,  the  superintendent  of  schools  shall 
combine  the  votes  "for"  and  "against"  the  establishment  of  the  high  school 
district  and  declare  such  result  by  filing  a  certificate  thereof  with  the  coimty 
clerk  of  the  county,  which  certificate  shall  show  the  total  number  of  votes 
cast  in  each  district  in  which  said  election  is  held,  in  favor  of  the  high  school, 
the  total  number  of  votes  in  each  district  against  the  high  school,  and  the 
aggregate  result  of  said  election.  It  shall  also  be  his  duty  to  record,  in  a  book 
kept  by  him  for  that  purpose,  the  facts  set  forth  in  the  certificate  herein 
mentioned. 

5.  [Duty  of  superintendent  of  schools — Determining  location  and  name  of 
high  school.]    If  a  majority  of  the  votes  cast  in  the  election  provided  for  in 
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provided  in  the  rules  and  regulations  adopted  by  them  for  their  own  govern- 
ment. Special  meetings  may  be  held  at  the  call  of  the  president  of  the  re* 
epective  boards.  Upon  the  request,  in  writing,  signed  by  the  majority  of  any 
board,  the  president  of  said  board  shall  call  a  meeting  thereof.  Of  all  special 
meetings  of  any  board  the  members  thereof  shall  have  at  least  two  days'  notice, 
issued  and  served  by  the  clerk  thereof.  At  special  meetings  no  business  shall 
be  transacted  other  than  as  specified  in  the  call  therefor;  provided,  that  in 
union  high  school  districts  composed  of  more  than  two  districts  the  regular 
meetings  as  above  provided  shall  be  quarterly; 

[Executive  committee.]  And  provided  further,  that  the  union  high  school 
board  in  said  union  high  school  districts  may  appoint  an  executive  committee, 
consisting  of  the  president  and  secretary  and  one  other  member  of  the  board, 
no  two  of  whom  shall  be  from  the  same  school  district,  to  attend  to  the  routine 
business  of  the  board,  their  action  to  be  reported  to  the  board  for  ratification 
at  its  first  regular  meeting  ensuing. 

11.  The  powers  and  duties  of  high  school  boards  shall  be  such  as  are  now 
or  may  hereafter  be  assigned  by  law  to  boards  of  education  or  boards  of 
school  trustees. 

[Election  for  issuance  and  sale  of  bonds  for  purposes  of  rebuilding,  etc., 
in  case  of  conflagration.]  In  any  city,  incorporated  town,  school  district  or 
union  high  school  district,  which  shall  have  voted  to  establish  and  maintain  a 
high  school  or  which  is  now  maintaining  a  high  school,  the  high  school  board 
of  such  high  school  district  may,  when  in  its  judgment  it  is  advisable,  and 
must  upon  a  petition  of  a  majority  of  the  heads  of  families  residing  in  such 
high  school  district,  call  an  election  and  submit  to  the  electors  of  the  high 
school  district  whether  the  bonds  of  such  high  school  district  shall  be  issued 
and  sold  for  the  purpose  of  raising  money  for  purchasing  high  school  lots 
for  building,  or  purchasing  one  or  more  high  school  buildings,  for  repairing, 
restoring  or  rebuilding  any  high  school  building  damaged,  injured  or  destroyed 
by  conflagration  or  other  public  calamity,  for  insuring  the  same,  for  supplying 
the  same  with  furniture  and  necessary  apparatus,  for  improving  the  grounds, 
or  for  any  or  all  of  said  purposes,  for  liquidating  any  indebtedness  already 
incurred  for  said  purpose,  and  for  refunding  any  outstanding  valid  indebted- 
ness, evidenced  by  bonds  or  the  warrants  thereof. 

Such  election  must  be  called  by  posting  notices  signed  by  the  high  school 
board,  in  three  of  the  most  public  places  in  the  high  school  district,  for  not 
less  than  twenty  days  before  the  election ;  and  if  there  is  a  newspaper  published 
in  the  county  in  which  said  district  was  organized,  by  publishing  such  notice 
therein  not  less  than  once  a  week  for  three  successive  weeks.  Such  notice 
must  contain:  (1)  The  time  and  place  of  holding  such  election,  (2)  the  names 
of  the  inspector  and  judges  to  conduct  the  same,  (3)  the  hours  during  the  day 
in  which  the  polls  will  be  open,  (4)  the  amount  and  denomination  of  the  bonds, 
the  rate  of  interest,  and  the  number  of  years,  not  exceeding  twenty,  the  whole 
or  any  part  of  said  bonds  are  to  run. 

[Conduct  of  election — ^Form  of  ballot.]  Such  election  shall  be  conducted  in 
conformity  with  the  provisions  of  sections  one  thousand  five  hundred  and 
ninety-six,  one  thousand  five  hundred  and  ninety-seven,  one  thousand  five 
hundred  and  ninety-eight,  one  thousand  five  hundred  and  ninety-nine,  one 
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families  of  the  high  school  district,  and  then  only  in  accordance  with  all  of 
the  provisions  for  the  original  location  of  the  school,  as  contained  in  subdi- 
visions four  and  five  of  this  section. 

7.  [High  school  board.]  In  any  city,  incorporated  town,  or  school  district, 
which  shall  have  established  a  high  school,  the  board  of  education  or  board 
of  school  trustees  shall  constitute  the  high  school  board,  and  shall  have  the 
management  and  control  of  said  high  school. 

8.  [Subdivision  of  union  high  school  into  classes,  when.]  In  union  high 
school  districts  composed  of  more  than  two  school  districts,  the  high  school 
board  shall  be  composed  of  one  member  elected  from  each  district  composing 
the  high  school  district,  at  the  time  and  in  the  manner  prescribed  for  the  elec- 
tion of  school  trustees,  except  as  otherwise  provided  in  this  act.  The  super- 
intendent (or  superintendents  by  concurrent  action  in  joint  high  school  dis- 
tricts) shall,  in  union  high  school  districts  composed  of  three  or  more  school 
districts,  divide  the  districts  composing  the  union  high  school  district  into 
three  classes,  as  nearly  equal  in  number  of  school  districts  as  possible  to  be 
designated  by  him  as  class  A,  B,  and  C,  respectively. 

[Election  of  trustees.]  At  the  first  annual  school  election  following  the 
passage  of  this  act,  the  districts  in  class  A,  as  above  divided  and  designated, 
shall  each  elect  a  high  school  trustee  for  one  year;  the  districts  in  class  B 
shall  each  elect  a  high  school  trustee  for  two  years;  the  districts  in  class 
C  shall  each  elect  a  high  school  trustee  for  three  years.  At  each  annual  elec- 
tion thereafter,  as  terms  of  oflRce  expire,  the  high  school  trustees  shall  be 
elected  for  three  years,  and  in  case  of  expiration  of  term  of  appointment, 
for  the  unexpired  term. 

Vacancies  in  the  high  school  board  shall  be  filled  by  appointment  by  the 
county  superintendent  of  schools  (and  in  case  of  joint  union  high  school  dis- 
tricts, by  appointment  of  the  county  superintendent  of  the  county  in  which 
the  vacancy  occurred),  the  appointee  or  appointees  to  hold  until  the  first  day 
of  July  succeeding  the  appointment. 

The  trustees  serving  on  union  high  school  boards,  composed  of  more  than  two 
school  districts  at  the  time  of  the  approval  of  this  section  as  hereby  amended, 
shall  hold  until  their  successors  are  elected  and  shall  qualify  under  the  pro- 
visions hereof;  in  the  formation  of  new  union  or  joint  union  high  school  dis- 
tricts, the  representatives  selected  according  to  the  provisions  of  subdivision 
sixth  of  this  section  shaU  constitute  the  union  or  joint  union  high  school  board 
until  the  election  or  appointment  and  qualification  of  the  regular  board  as 
herein  provided.  In  union  high  school  districts  consisting  of  but  two  school 
districts,  the  union  high  school  board  shall  be  composed  of  the  boards  of 
school  trustees  of  both  said  districts. 

9.  [Meeting  and  organization  of  board  of  trustees.]  The  union  high  school 
board  shall  meet  within  ten  days  subsequent  to  the  locating  and  naming  of 
the  union  high  school  by  the  parties  selected  for  that  purpose,  and  shall  or- 
ganize by  electing  a  president  and  a  clerk  from  their  own  number,  to  serve 
until  the  second  Saturday  of  July  next  succeedrug  their  election;  and  there- 
after the  board  shall  meet  and  organize  in  the  same  manner  on  the  second 
Saturday  of  July  of  each  and  every  year. 

10.  [Meeting  of  high  school  board.]  The  high  school  boards  shall  hold  reg- 
ular monthly  meetings  at  the  high  school  building  at  such  time  as  may  be 
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o£  the  eounty  in  which  such  district  was  organized,  to  the  credit  of  the  building 
fund  of  such  high  school  district,  and  be  used  for  the  payment  of  the  principal 
And  interest  on  said  bonds  and  for  no  other  purpose.  The  principal  and  inter- 
est on  said  bonds  shall  be  paid  by  the  county  treasurer  upon  the  warrant  of 
the  auditor  out  of  the  fund  provided  therefor;  and  it  shall  be  the  duty  of 
the  auditor  to  cancel  and  file  with  the  treasurer  of  the  county  in  which  such 
•district  was  organized  the  bonds  and  coupons  as  rapidly  as  they  are  paid. 

[Territory  mcluded  in  high  school  district.]  That  part  of  any  high  school 
district  which  has  been  admitted  to  said  high  school  district  from  another 
<sounty,  under  the  provisions  of  this  section,  shall  be  deemed  a  part  of  the 
<50unty  wherein  such  high  school  district  was  organized,  for  all  purposes  con- 
nected with  the  issuance  of  the  bonds  of  said  high  school  district,  including 
the  levying  and  collecting  of  taxes  for  the  payment  of  the  principal  and  inter- 
est of  said  bonds. 

[Failure  to  make  tax  levy — Bond  filed.]  If  the  board  of  supervisors  of  any 
•county  which  has  issued  bonds  under  the  provisions  of  this  act  shall  fail  to 
make  the  levy  necessary  to  pay  such  bonds  or  interest  coupons  at  maturity, 
and  the  same  shall  have  been  presented  to  the  county  treasurer,  and  the  pay- 
ment thereof  refused,  the  owner  may  file  the  bond,  together  with  all  unpaid 
coupons,  with  the  state  controller,  taking  his  receipt  therefor,  and  the  same 
shall  be  registered  in  the  state  controller's  oflRce, 

[Duty  of  state  board  of  equalization.]  And  the  state  board  of  equalization 
shall  at  its  next  session,  and  at  each  annual  equalization  thereafter,  add  to  the 
state  tax  to  be  levied  in  said  high  school  district  a  sufficient  rate  to  realize  the 
amount  of  principal  or  interest  due  prior  to  the  next  levy,  and  the  same  shall 
be  levied  and  collected  as  a  part  of  the  state  tax  and  paid  into  the  state  treas- 
ury and  placed  to  the  special  credit  of  such  high  school  district  bond  tax,  and 
shall  be  paid  by  warrants,  as  the  payments  mature,  to  the  holders  of  such  reg- 
istered oblifjrations  as  shown  by  the  register  in  the  ofSce  of  the  state  controller  until 
the  same  shall  be  fully  satisfied  and  discharged;  any  balance  then  remaining 
being  passed  to  the  general  account  and  credit  of  said  high  school  district. 

[Unsold  bonds — ^Petition  to  cancel.]  Whenever  any  bonds  issued  under  the 
provisions  of  this  title  shall  remain  unsold  for  the  period  of  six  months  after 
having  been  offered  for  sale  in  the  manner  prescribed  by  the  board  of  super- 
visors, the  high  school  board  of  the  high  school  district,  for  and  on  account 
of  which  such  bonds  were  issued,  may  petition  the  board  of  supervisors  of 
the  coimty  in  which  such  high  school  district  was  organized  to  cause  such 
unsold  bonds  to  be  withdrawn  from  the  market  and  canceled.  Upon  receiving 
such  petition,  signed  by  a  majority  of  the  members  of  said  high  school  board,  the 
said  board  of  supervisors  shall  fix  a  time  for  hearing  the  same,  which  shall  not  be 
more  than  thirty  days  thereafter,  and  shall  cause  a  notice,  stating  the  time  and 
place  of  hearing,  and  the  object  of  the  petition  in  general  terms,  to  be  pub- 
Hshed  for  ten  days  prior  to  the  day  of  hearing,  in  some  newspaper  published  in 
said  high  school  district,  if  there  is  one,  and  if  there  is  no  newspaper  published 
in  said  high  school  district,  then  in  a  newspaper  published  at  the  county  seat 
4>f  the  county  in  which  such  high  school  district  was  organized. 

[Cancelation  of  unsold  bonds.]  At  the  time  and  place  designated  in  the 
notice  for  hearing  said  petition,  or  at  any  subsequent  time  to  which  said  hear- 
ing may  be  postponed,  the  board  of  supervisors  of  the  county  in  which  such 
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high  school  district  was  organized  shall  hear  any  reasons  that  may  be  sub- 
mitted for  or  against  the  granting  of  the  petition,  and  if  said  board  shall  deem 
it  for  the  best  interests  of  the  high  school  district  named  in  the  petition,  that 
such  unsold  bonds  be  canceled,  said  board  shall  make  and  enter  an  order  in 
the  minutes  of  its  proceedings  that  said  unsold  bonds  be  canceled;  and  there- 
upon said  bonds  and  the  vote  by  which  they  were  authorized  to  be  issued 
shall  cease  to  be  of  any  validity  whatever. 

12.  [Course  of  study  prepared  by  board.]  The  course  of  study  for  the 
respective  high  schools  shall  be  prepared  by  the  high  school  board,  and,  except 
in  cities  and  incorporated  towns,  shall  be  subject  to  the  approval  of  the  county 
board  of  education.  Said  course  of  study  shall  embrace  a  period  of  not  less 
than  three  years;  and  it  shall  be  such  as  will  prepare  graduates  therein  for 
admission  into  the  state  university.  The  high  school  board  may  prescribe 
an  additional  course  or  additional  courses  of  study,  subject  to  the  approval 
as  hereinbefore  provided. 

The  text-books  to  be  used  in  all  high  schools  shall  be  uniform  throughout 
the  state,  and  shall  be  adopted  by  the  high  school  boards,  subject  to  the  same 
restrictions  provided  for  the  adoption  of  the  course  of  study,  from  a  list  of 
books  prepared  and  recommended  by  the  state  board  of  education. 

The  state  series  shall  be  used  in  grades  and  classes  for  which  they  may  be 
adapted. 

13.  [Applicants,  how  admitted.]  Graduates  of  the  granmiar  schools  shall 
be  admitted  to  the  high  schools  without  examination.  Other  applicants  of 
the  high  school  district  may  be  admitted  in  accordance  with  such  rules  as 
may  be  prescribed  by  the  high  school  board ;  provided,  that  no  applicant  shall 
be  admitted  to  the  high  school  who  has  not  practically  completed  the  work 
of  the  grammar  grades  of  the  county  in  which  the  high  school  is  located; 
provided,  that  in  high  schools  where  the  course  of  study  embraces  a  period 
of  four  years,  pupils  who  have  completed  the  course  of  study  prescribed  for 
the  seventh  grade  may,  upon  passing  a  satisfactory  examination,  be  admitted. 
Proficiency  is  to  be  determined  by  the  principal,  subject  to  approval  by  the 
county  board  of  education.  The  high  school  board  may  admit  pupils  not 
residing  in  any  high  school  district  upon  the  payment  of  such  tuition  fees  as 
they  may  deem  proper,  and  all  moneys  collected  from  this  source  shall  be 
paid  into  the  fund  provided  for  the  support  of  the  high  school. 

14.  [Duty  of  board  to  estimate  cost  of  lot,  buildings,  etc.,  for  purpose  of 
levying  taxes.]  In  any  city,  incorporated  town,  school  district  or  union  high 
school  district,  which  is  now  maintaining  a  high  school,  or  which  shaU  have 
voted  to  establish  and  maintain  a  high  school,  it  shall  be  the  duty  of  the  high 
school  board  therein  to  furnish  to  the  authorities  whose  duty  it  is  to  levy  taxes 
on  or  before  the  first  day  of  September,  an  estimate  of  the  cost  of  purchasing 
a  suitable  lot,  of  procuring  plans  and  specifications,  and  erecting  a  suitable 
building,  of  furnishing  the  same,  and  of  fencing  and  ornamenting  the  grounds, 
for  the  accommodation  of  the  school,  and  of  conducting  the  school  for  the 
school  year,  unless  such  high  school  board  have  secured  or  leased  temporary 
accommodations  or  apartments  for  the  use  of  such  high  school,  as  provided  iB 
subdivision  sixth  hereof. 

[In  case  of  leased  property — ^Termination  of  lease.]  If  such  high  school 
board  have  secured  or  leased  such  temporary  quarters,  accommodations,  or 
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buildings,  they  shall  furnish  to  such  authorities  an  estimate  of  the  amount 
of  money  required  to  establish,  operate  and  maintain  such  school  in  such 
temporary  quarters  or  location  for  the  ensuing  school  year.  On  the  first  day 
of  September  before  the  time  when  it  will  become  necessary,  by  reason  of  the 
termination  of  their  lease  or  agreement,  or  from  any  other  reason,  they  shall 
make  arrangements  for  another  lease  for  a  further  period  not  to  exceed  three 
years,  or  they  shall  furnish  .to  the  authorities  whose  duty  it  is  to  levy  taxes  an 
estimate  of  the  cost  of  purchasing  a  suitable  lot,  of  procuring  plans  and  speci- 
fications, and  erecting  a  suitable  building,  of  furnishing  the  same,  and  of 
fencing  and  ornamenting  the  grounds  for  the  accommodations  of  the  school, 
and  of  conducting  the  school  for  the  school  year. 

[Annual  estimate.]  It  shall  be  the  duty  of  said  board  each  and  every  year 
thereafter  to  present  to  said  authorities  on  or  before  the  first  day  of  Septem- 
ber, an  estimate  of  the  amount  of  money  required  for  conducting  the  school 
for  the  school  year;  provided,  however,  that  the  high  school  board  therein, 
may,  when  in  its  judgment  it  is  deemed  advisable,  and  must  upon  the  petition 
of  the  majority  of  the  heads  of  families  residing  in  said  high  school  district,  call 
an  election  and  submit  to  the  electors  of  said  high  school  district  whether  the 
bonds  of  said  high  school  district  shall  be  issued  and  sold  for  the  purposes 
mentioned  in  subdivision  11  of  this  section,  and  in  case  said  election  is  deter- 
mined in  favor  of  the  issuance  of  said  bonds,  the  same  shall  be  issued  as 
provided  in  subdivision  11  of  this  section  for  any  or  all  of  the  purposes  men- 
tioned therein. 

15.  [Levy  of  special  tax.]  When  such  estimate  shall  have  been  made  and 
submitted  it  shall  be  the  duty  of  the  authorities  whose  duty  it  is  to  levy  taxes 
in  said  city,  incorporated  town,  school  district,  or  union  high  school  district, 
to  levy  a  special  tax  upon  all  of  the  taxable  property  of  said  city,  incorporated 
town,  school  district,  or  union  high  school  district,  sufficient  in  amount  to 
maintain  the  high  school,  or  to  purchase  the  site,  erect  the  building,  or  improve 
the  building  or  grounds.  Said  tax  shall  be  computed,  entered  upon  the  tax 
roll,  and  collected,  in  the  same  manner  as  other  taxes  are  computed,  entered, 
and  collected. 

16.  [Failure  to  make  estimate.]  Should  the  high  school  board  of  any  city, 
incorporated  town,  school  district,  or  union  high  school  district,  fail  to  make 
the  estimate  provided  for  in  subdivision  fourteen  of  this  section,  it  shall  be 
the  duty  of  the  superintendent  of  schools,  upon  the  petition  of  five  qualified 
electors  thereof,  to  make  such  estimate. 

17.  [Failure  to  make  tax  levy.]  Should  the  authorities  whose  duty  it  is  to 
levy  the  tax,  as  provided  in  subdivision  fifteen  of  this  section,  fail  to  make 
the  levy  provided  for,  it  shall  be  the  duty  of  the  county  auditor  to  make  such 
levy,  and  add  it  to  the  tax  roll  of  said  city,  incorporated  town,  school  district, 
or  union  high  school  district. 

18.  [Disposition  of  taxes  collected.]  All  moneys  collected  from  the  levy  of 
the  tax  provided  for  by  this  section  shall  be  paid,  in  cities  and  incorporated 
towns,  into  the  treasury  thereof,  to  the  credit  of  the  high  school  fund;  and 
said  moneys  shall  be  paid  out  by  the  treasurers  of  said  cities  or  towns  upon 
the  warrants  of  the  high  school  board,  signed  by  the  president  and  clerk 
thereof. 
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high  school  district  was  organized  shall  hear  any  reasons  that  may  be  sub- 
mitted for  or  against  the  granting  of  the  petition,  and  if  said  board  shall  deem 
it  for  the  best  interests  of  the  high  school  district  named  in  the  petition,  that 
such  unsold  bonds  be  canceled,  said  board  shall  make  and  enter  an  order  in 
the  minutes  of  its  proceedings  that  said  unsold  bonds  be  canceled;  and  there- 
upon said  bonds  and  the  vote  by  which  they  were  authorized  to  be  issued 
shall  cease  to  be  of  any  validity  whatever. 

12.  [Course  of  study  prepared  by  board.]  The  course  of  study  for  the 
respective  high  schools  shall  be  prepared  by  the  high  school  board,  and,  except 
in  cities  and  incorporated  towns,  shall  be  subject  to  the  approval  of  the  county 
board  of  education.  Said  course  of  study  shall  embrace  a  period  of  not  less 
than  three  years;  and  it  shall  be  such  as  will  prepare  graduates  therein  for 
admission  into  the  state  university.  The  high  school  board  may  prescribe 
an  additional  course  or  additional  courses  of  study,  subject  to  the  approval 
as  hereinbefore  provided. 

The  text-books  to  be  used  in  all  high  schools  shall  be  uniform  throughout 
the  state,  and  shall  be  adopted  by  the  high  school  boards,  subject  to  the  same 
restrictions  provided  for  the  adoption  of  the  course  of  study,  from  a  list  of 
books  prepared  and  recommended  by  the  state  board  of  education. 

The  state  series  shall  be  used  in  grades  and  classes  for  which  they  may  be 
adapted. 

13.  [Applicants,  how  admitted.]  Graduates  of  the  grammar  schools  shall 
be  admitted  to  the  high  schools  without  examination.  Other  applicants  of 
the  high  school  district  may  be  admitted  in  accordance  with  such  rules  as 
may  be  prescribed  by  the  high  school  board ;  provided,  that  no  applicant  shall 
be  admitted  to  the  high  school  who  has  not  practically  completed  the  work 
of  the  grammar  grades  of  the  county  in  which  the  high  school  is  located; 
provided,  that  in  high  schools  where  the  course  of  study  embraces  a  period 
of  four  years,  pupils  who  have  completed  the  course  of  study  prescribed  for 
the  seventh  grade  may,  upon  passing  a  satisfactory  examination,  be  admitted. 
Proficiency  is  to  be  determined  by  the  principal,  subject  to  approval  by  the 
county  board  of  education.  The  high  school  board  may  admit  pupils  not 
residing  in  any  high  school  district  upon  the  payment  of  such  tuition  fees  as 
they  may  deem  proper,  and  all  moneys  collected  from  this  source  shall  be 
paid  into  the  fund  provided  for  the  support  of  the  high  school. 

14.  [Duty  of  board  to  estimate  cost  of  lot,  buildings,  etc.,  for  purpose  of 
levying  taxes.]  In  any  city,  incorporated  town,  school  district  or  union  high 
school  district,  which  is  now  maintaining  a  high  school,  or  which  shall  have 
voted  to  establish  and  maintain  a  high  school,  it  shall  be  the  duty  of  the  high 
school  board  therein  to  furnish  to  the  authorities  whose  duty  it  is  to  levy  taxes 
on  or  before  the  first  day  of  September,  an  estimate  of  the  cost  of  purchasing 
a  suitable  lot,  of  procuring  plans  and  specifications,  and  erecting  a  suitable 
building,  of  furnishing  the  same,  and  of  fencing  and  ornamenting  the  grounds, 
for  the  accommodation  of  the  school,  and  of  conducting  the  school  for  the 
school  year,  unless  such  high  school  board  have  secured  or  leased  temporary 
accommodations  or  apartments  for  the  use  of  such  high  school,  as  provided  in 
subdivision  sixth  hereof. 

[In  case  of  leased  property — Termination  of  lease.]  If  such  high  school 
board  have  secured  or  leased  such  temporary  quarters,  accommodations,  or 
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of  the  school  district  seeking  admissi6n  and  the  high  school  board,  whenever 
a  majority  of  the  heads  of  families,  as  shown  by  the  last  preceding  school 
census,  shall  present  to  said  board  of  supervisors  a  petition  for  such  annexa- 
tion, accompanied  by  a  petition  signed  by  a  majority  of  the  members  com- 
posing the  high  school  board  of  the  district  to  which  admission  is  desired. 

[District  may  withdraw.]  Any  district  contained  in  a  union  or  joint  union 
high  school  district  may,  in  like  manner,  withdraw  from  such  union  or  joint 
union  district  by  action  of  the  board  of  supervisors  of  the  county  in  which 
the  district  is  located,  upon  such  terms  as  may  be  agreed  upon  between  the 
trustees  of  the  school  district  seeking  to  withdraw  and  the  high  school  board, 
whenever  a  majority  of  the  heads  of  families  constituting  the  union  or  joint 
union  high  school  district,  and  two  thirds  of  the  heads  of  families  residing 
in  the  district  seeking  to  withdraw,  according  to  the  number  of  heads  of  fami- 
lies shown  by  the  last  preceding  school  census,  shall  present  to  such  board 
of  supervisors  a  petition  consenting  to  such  withdrawal,  accompanied  by  a 
like  petition  signed  by  a  majority  of  the  members  composing  the  high  school 
board.  All  the  provisions  relative  to  the  levy  and  collection  of  the  tax  neces- 
sary to  maintain  a  union  high  school  district,  shall  apply  to  the  levy  and  col- 
lection of  the  tax  required  for  a  joint  union  school  district,  as  in  this  section 
provided. 

23.  [Average  daily  attendance — ^Suspension  of  school.]  When  the  average 
daily  attendance  of  pupils  in  any  high  school  during  the  whole  of  any  school 
year  after  the  first  school  year  shall  be  ten,  or  less  than  ten,  the  superintendent 
of  schools  shall  suspend  the  school  in  said  district,  and  shall  report  the  fact 
to  the  board  of  supervisors. 

[Beport  of  superintendent — Sale  of  property.]  Upon  receiving  such  report 
from  the  superintendent,  the  board  of  supervisors  shall  declare  the  high  school 
lapsed,  and  shall  cause  the  property  thereof  to  be  sold. 

[Disposition  of  money  arising  from  sale  of  high  school  property.]  All 
moneys  received  from  the  sale  of  the  property  of  the  high  school  district,  and 
all  money  in  the  treasury  to  the  credit  of  said  high  school,  shall  be  distributed 
by  the  county  superintendent  to  the  districts  composing  the  high  school  dis- 
trict, in  proportion  to  the  assessed  valuation  of  property  in  said  districts. 

24.  [Disincorporation  and  dissolution  of  district.]  Any  high  school  district 
that  has  existed  three  years  or  more,  whether  embracing  one  or  more  school 
districts,  union  or  joint  union,  now  organized  and  existing  or  which  may  here- 
after be  established,  may  disincorporate  and  be  dissolved  and  disestablished 
in  the  following  manner: 

[Petition  for  dissolution.]  A  petition  signed  by  two  thirds  of  the  heads  of 
families,  as  shown  by  the  last  preceding  school  census,  of  the  high  school 
district  so  petitioning,  shall  be  presented  to  the  county  superintendent  of 
public  schools,  which  petition  shall  set  forth  briefly  the  reasons  for  disincor- 
poration, and  shall  pray  that  the  question  may  be  submitted  to  the  voters  in 
said  district. 

[Election.]  Upon  receiving  such  petition  the  superintendent  shall  call  an 
election  in  the  city  or  district,  and  in  each  school  district  of  any  union  high 
school  district  so  petitioning,  and  shall  submit  to  the  voters  therein  the  ques- 
tion of  disincorporation  of  such  high  school  district.  In  joint  union  high 
school  districts  the  petition  shall  be  presented  to  the  superintendent  of  each 
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county  having  territory  within  the  petitioning  district,  and  each  superinten- 
dent 80  petitioned  shall  within  fifteen  days  after  receiving  such  petition,  order 
an  election  in  the  district  or  districts  situate  within  his  own  county  and  form- 
ing a  part  of  the  joint  union  high  school  district  petitioning. 

[Officers  of  election.]  At  the  time  of  calling  such  election,  which  in  union 
and  joint  union  districts  must  be  held  in  all  the  school  districts  composing 
them  upon  the  same  day,  the  superintendent  or  superintendents  must  appoint 
three  electors  in  each  school  district  contained  within  the  high  school  district 
petitioning  to  conduct  the  election. 

Notice  of  election  shall  be  given  by  posting  written  or  printed  notice  there- 
of in  at  least  three  of  the  most  public  places  in  the  high  school  district  in 
which  the  election  is  called,  for  at  least  twelve  days  next  before  the  day  set 
for  such  election.  In  union  and  joint  union  districts  the  said  notice  shall 
be  given  in  each  school  district  therein.  Said  election  shall  be  conducted  in 
the  manner  provided  by  law  for  conducting  school  elections. 

[Form  of  ballot.]  The  ballots  shall  have  printed  on  them  the  words  ''For 
disincorporation,''  and  the  voters  shall  write  or  print  thereafter  the  word 
"Yes"  or  the  word  "No."  The  election  officers  shall  report  the  result  of  such 
election  within  five  days  thereafter  to  the  county  superintendent  of  schools 
of  the  counties  of  which  they  are  residents. 

If  a  majority  of  all  the  votes  cast  at  such  election  be  opposed  to  disincorpora- 
tion,  no  further  petition  shall  be  entertained  or  election  ordered  for  a  similar 
purpose  within  three  years  next  following  such  election. 

If  two  thirds  of  all  votes  cast  at  such  election  be  in  favor  of  disincorporation, 
the  superintendent  shall,  at  the  end  of  the  existing  school  year,  suspend  said 
high  school  district,  and  report  the  result  of  the  election  and  the  fact  of  such 
suspension  to  the  board  of  supervisors; 

[Superintendents  to  join  in  order  of  suspension.]  Provided,  that  when  a 
joint  union  high  school  district  is  disincorporated  under  the  provisions  hereol 
each  of  the  superintendents  of  the  counties  having  territory  therein  shall  im- 
mediately certify  to  the  others  the  result  of  the  election  in  his  own  county, 
and  all  of  them  shall  join  in  the  order  of  suspension ;  and  each  superintendent 
shall  thereafter,  and  before  the  end  of  the  existing  school  year,  report  the 
result  of  such  election  and  such  suspension  to  the  board  of  supervisors  of  his 
county.  Upon  receiving  such  report,  said  boards,  and  each  of  them  shall,  at 
the  first  meeting  thereafter,  make  an  order  declaring  said  high  school  district 
duly  disincorporated  and  disorganized,  to  take  eflPect  at  the  end  of  the  existing 
school  year. 

[Sale  of  property  and  disposition  of  funds.]  When  a  city,  district,  or  \mion 
high  school  has  disincorporated  under  the  provisions  of  this  section,  the  prop- 
erty thereof  shall  be  sold  and  the  proceeds  of  such  sale  together  with  any 
moneys  in  the  treasury  to  the  credit  of  such  disincorporating  high  school  dis- 
trict, shall  be  disposed  of  as  in  subdivision  twenty-third  thereof.  When  a  joint 
union  high  school  is  disincorporated  under  this  section  the  board  of  supervisors 
of  the  county  within  which  the  high  school  building  and  other  proi)erty  be- 
longing to  the  disincorporated  district  is  situated,  shall  sell  the  same  and 
place  the  proceeds  thereof  to  the  credit  of  the  school  districts  composing  such 
disincorporated  district.  Such  division  of  said  proceeds  shall  be  in  proportion 
to  the  value  of  property  in  the  districts  among  which  division  is  made,  as 
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determined  by  the  last  previous  assessment  for  school  purposes,  and  the  por- 
tions of  said  proceeds  belonging  under  such  division  to  the  districts  in  other 
counties  than  the  one  in  which  the  sale  is  made  shall  be  transferred,  by  the 
board  making  the  division,  to  the  county  or  counties  within  which  such  school 
districts  are  situated;  but  the  joint  union  high  school  funds  in  such  counties 
collected  by  taxation,  for  the  maintenance  of  said  joint  union  high  school,  shall 
be  distributed  by  the  supervisors  of  such  counties  to  the  districts  from  which 
they  were  collected. 

25.  [Non-resident  pupils.]  When,  in  consequence  of  distance  or  of  con- 
venience in  traveling,  it  is  more  convenient  for  pupils  residing  in  any  high 
school  district  to  attend  the  high  school  in  another  high  school  district,  the 
high  school  board  of  the  latter  district  may  admit  such  pupils  to  the  high 
school  in  their  district  upon  such  terms  as  the  two  boards  may  arrange. 

26.  [Joint  union  high  school  districts.]  (1)  When  a  majority  of  the  heads 
of  families  residing  in  two  or  more  adjacent  districts,  not  in  the  same  county, 
shall  unite  in  a  petition  to  the  county  superintendent  of  their  respective  coun- 
ties for  the  establishing  and  maintaining  of  a  joint  union  high  school  district, 
it  shall  be  the  duty  of  said  superintendent,  within  twenty  days  after  receiving 
said  petition,  to  call  an  election  in  the  district  or  districts  in  his  county  peti- 
tioning for  the  purpose  of  determining  the  question  and  appoint  three  quali- 
fied electors  in  each  district  petitioning  to  conduct  the  election  therein.  Said 
election  shall  be  called  and  conducted  in  all  respects  as  specified  in  subdivision 
fourth  of  this  section,  and  the  result  thereof  shall  be  reported  by  the  election 
officers  in  each  district  to  the  superintendents  of  the  counties  in  which  the 
districts  are  situated  within  five  days  subsequent  to  the  holding  of  said  election. 

(2)  [Establishing  organization  of.]  If  a  majority  of  the  votes  cast  in  the 
district  shall  in  the  aggregate,  be  in  favor  of  establishing  a  joint  union  high 
school,  the  county  superintendent  in  each  county  shall,  within  fifteen  days  after 
receiving  the  returns  of  the  election,  direct  the  board  of  trustees  in  the  dis- 
trict, or  districts,  in  his  respective  county,  to  call  a  meeting  of  the  qualified 
electors,  as  provided  in  subdivision  sixth  of  this  section.  At  said  meeting  the 
qualified  electors  in  each  district  shall  select  representatives,  as  provided  in 
said  division.  The  representatives  so  chosen  shall  meet  at  a  time  and  place  to 
be  agreed  upon  among  themselves,  for  the  purpose  of  determining  the  name 
of  the  high  school.  The  location  of  the  school  shall  be  determined  by  the  joint 
action  of  the  representatives  chosen  and  the  county  superintendents  of  the 
counties,  in  manner  and  form  as  provided  for  the  location  of  union  high  schools. 

(3)  The  joint  union  high  school  board  shall  be  composed  as  provided  in 
subdivision  eighth  of  this  section;  and  their  powers  and  duties  shall  be  such 
as  are  specified  in  this  section  for  union  high  school  boards;  provided,  that 
the  estimate  provided  for  in  subdivision  fourteenth  of  this  section  shall  be 
furnished  to  the  authorities  in  each  of  the  counties  in  which  the  districts 
uniting  are  situated;  and  provided  further,  that  the  portion  of  the  amount 
to  fe-^^^oised  in  each  district  shall  be  in  proportion  to  the  taxable  property  there- 
in, as  shown  by  the  last  preceding  assessment  roll  thereof. 

(4)  [Levy  and  collection  of  tax  for  joint  union  high  school.]  All  the  pro- 
visions relative  to  the  levy  and  collection  of  the  tax  necessary  to  maintain 
the  high  school  shall  apply  to  the  levy  and  collection  of  the  tax  for  joint  union 
high  schools;  provided,  that  the  amount  collected  in  each  district  shall  be  paid 
into  the  treasury  of  the  county  in  which  said  district  is  located,  to  the  credit 
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of  a  fund  to  be  known  as  the  joint  union  high  school  fund,  and  shall  be  paid 
out  as  provided  in  subdivision  nineteenth  of  this  section. 

History:     Amended  June  14,  1900,  Stats,  and  Amdts.  1906,  pp.  54-67. 

§  1696a.  BEOISTER  OF  TEACHERS,  WHEN  DESTROYED,  HOW  SUB- 
8TITUTED.  Whenever  the  school  register  or  registers  of  any  teacher  or 
teachers  or  other  records  of  any  public  school  district  in  any  school  year 
may  have  been  or  shall  hereafter  be  destroyed  by  conflagration  or  other  public 
calamity,  thereby  preventing  the  teacher  or  teachers  and  school  ofiScers  from 
making  their  monthly  or  annual  reports  in  the  usual  manner  and  with  ac- 
curacy the  affidavits  of  the  teacher  or  teachers,  the  school  principals  or  other 
school  officers  of  such  school  district  certifying  as  to  the  contents  of  such 
destroyed  registers  or  other  records  shall  be  accepted  by  all  authorities 
for  all  school  matters  appertaining  to  such  school  district  except  that  of  aver- 
age daily  attendance. 

[Records  of  daily  average  attendance,  when  destroyed,  how  ascertained.] 
The  average  daily  school  attendance  of  any  public  school  district  or  high 
school  whereof  the  register  or  registers  of  the  teacher  or  teachers  or  any  num- 
ber of  them  or  other  records  may  have  been  or  shall  hereafter  be  destroyed 
by  conflagration  or  other  public  calamity,  or  whereof  by  reason  of  such  con- 
flagration or  calamity  the  regular  session  or  attendance  of  such  district  or 
high  school  has  been  interrupted  and  its  average  attendance  materially  affected 
thereby,  shall  be  its  average  daily  attendance  of  the  next  preceding  school 
year  increased  or  diminished  by  the  average  yearly  percentage  of  increase  or 
decrease  calculated  for  the  next  preceding  ten  years;  provided,  that  the  aver- 
age daily  attendance  of  such  school  district  or  high  school  for  the  school  year 
ending  Juno  thirtieth,  nineteen  hundred  and  six,  shall  be  its  average  daily  attend- 
ance for  the  school  year  ending  June  thirtieth,  nineteen  hundred  and  five,  with 
five  (5)  per  cent  thereof  as  increase  added  thereto. 

Sec.  2.    This  act  shall  take  effect  immediately. 

History:     Enacted  Jnne   14,   1906,   Stats,   and  Amdts.   1906,   p.   53. 

§1892.  TEACHERS'  CERTIFICATES.  RESTORATION  OF  THOSE 
LOST  OR  DESTROYED.  Whenever  satisfactory  proof  is  presented  to  a 
county  or  city  and  county  board  of  education  by  a  teacher  to  whom  such 
board  has  heretofore  granted  a  certificate,  in  accordance  with  law,  that  such 
certificate  has  been  destroyed  by  confiagration  or  other  public  calamity,  such 
board  shall,  without  fee,  issue  to  such  teacher,  in  lieu  of  the  certificate  lost  or 
destroyed  a  new  certificate  of  the  same  kind,  grade,  character  and  tenure  of 
the  certificate  originally  granted.  Such  proof  shall  consist  of  an  affidavit  by 
said  teacher,  giving  the  grade  of  such  certificate,  the  date  of  issue  if  possible, 
and  upon  what  it  was  issued ;  accompanied  by  a  statement  from  the  county  or 
city  and  county  school  superintendent  to  the  effect  that  such  teacher  had,  in 
pursuance  of  the  requirements  of  section  sixteen  hundred  and  ninety-six  of 
the  Political  Code,  filed  his  certificate  for  record  with  such  official.  Said  proof 
of  loss  or  destruction  of  a  certificate  shall  be  a  credential  upon  which  a  county 
or  city  and  county  school  superintendent  may  issue  a  temporary  certificate,  in 
accordance  with  the  provisions  of  subdivision  seventh  of  section  fifteen  hun- 
dred and  forty-three  of  the  Political  Code. 

Sec.  2.    This  act  shall  take  effect  immediately. 

History:     Enacted  June   14,  Stats,  and  Aindtn.   1906,   p.   37. 
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§  2624.       STATE     HABBOR     OOBIMISSIONEB&-JUBISDICTION     OF 

BOABD.  The  commissioners  shall  have  possession  and  control  of  that  portion 
of  the  bay  of  San  Francisco,  together  with  all  the  improvements,  rights,  priv- 
ileges, easements,  appurtenances  connected  therewith,  or  in  anywise  apper- 
taining thereto,  for  the  purposes  in  this  article  provided  (excepting  such  par- 
cels thereof  as  are  held  by  the  lessees,  or  their  assigns,  on  valid  leases,  which 
parcels  so  held  it  is  hereby  made  the  duty  of  the  commissioners  to  take  pos- 
session of,  together  with  the  improvements  thereon,  as  soon  as  said  leases 
terminate,  and  also  to  see  that  the  lessees,  or  their  successors  or  assigns,  do 
not  exercise  rights  and  privileges  that  are  not  conferred  by  said  leases),  bound- 
ed as  follows,  to  wit : 

[BoimdarieB.]  Commencing  at  the  point  where  the  easterly  line  of  the 
Presidio  reservation  intersects  the  water-line  front,  as  established  by  the  board 
of  state  tide  land  commissioners;  thence  easterly  along  said  water-line  front 
to  the  center  of  Webster  street;  thence  southerly  along  the  center  of  Webster 
street  to  the  center  of  Lewis  street ;  thence  easterly  along  the  center  of  Lewis 
street  to  the  center  of  Polk  street;  thence  southerly  along  the  center  of  Polk 
street  to  the  center  of  Tonquin  street;  thence  easterly  along  the  center  of 
Tonquin  street  to  the  center  of  Larkin  street ;  thence  southerly  along  the  center 
of  Larkin  street  to  the  center  of  Jefferson  street;  thence  easterly  along  the 
center  of  Jefferson  street  to  the  center  of  Powell  street ;  thence  southerly  along 
the  center  of  Powell  street  to  the  center  of  Beach  street ;  thence  easterly  along 
the  center  of  Beach  street  to  the  center  of  Dupont  street;  thence  southerly 
along  the  center  of  Dupont  street  to  the  center  of  North  Point  street;  thence 
easterly  along  the  center  of  North  Point  street  to  the  center  of  Kearny  street ; 
thence  southerly  alo»g  the  center  of  Kearny  street  to  the  center  of  Francisco 
street;  thence  easterly  along  the  center  of  Francisco  street  to  the  center  of 
Montgomery  street;  thence  southerly  along  the  center  of  Montgomery  street 
to  the  center  of  Chestnut  street;  thence  easterly  along  the  center  of  Chestnut 
street  to  the  center  of  Sansome  street;  thence  southerly  along  the  center  of 
Sansome  street  to  the  center  of  Lombard  street;  thence  easterly  along  the 
center  of  Lombard  street  to  the  center  of  Battery  street;  thence  southerly 
along  the  center  of  Battery  street  to  the  center  of  Greenwich  street;  thence 
easterly  along  the  center  of  Greenwich  street  to  the  center  of  Front  street; 
thence  southerly  along  the  center  of  Front  street  to  the  center  of  Vallejo 
street;  thence  easterly  along  the  center  of  Vallejo  street  to  the  center  of  Davis 
street;  thence  southerly  along  the  center  of  Davis  street  to  the  center  of 
Pacific  street;  thence  easterly  along  the  center  of  Pacific  street  to  the  westerly 
line  of  East  street;  thence  southerly  along  the  westerly  line  of  East  street  to 
the  center  of  Folsom  street;  thence  westerly  along  the  center  of  Folsom  street 
to  the  center  of  Steuart  street;  thence  southerly  along  the  center  of  Steuart 
street  to  the  center  of  Harrison  street ;  thence  southerly  on  a  direct  line  with 
said  Steuart  street  two  hundred  and  fifty-three  feet  nine  inches,  to  the  center 
of  a  street  the  name  of  which  is  not  on  the  map ;  thence  at  right  angles  westerly 
along  the  center  of  said  street  to  the  center  of  Spear  street;  thence  southerly 
along  the  center  of  Spear  street  to  the  center  of  Bryant  street ;  thence  westerly 
along  the  center  of  Bryant  street  to  the  center  of  Beale  street;  thence  south- 
erly along  the  center  of  Beale  street  to  the  center  of  Brannan  street;  thence 
westerly  along  the  center  of  Brannan  street  to  the  center  of  First  street;  thence 
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southerly  along  the  center  of  First  street  to  the  center  of  Townsend  street; 
thence  westerly  along  the  center  of  Townsend  street  five  hundred  and  fifty 
feet,  to  the  center  of  a  street  the  name  of  which  is  not  on  a  map ;  thence  at 
right  angles  southerly  along  the  center  of  said  street  to  the  center  of  King 
street ;  thence  westerly  along  the  center  of  King  street  to  the  center  of  Second 
street;  thence  southerly  along  the  center  of  Second  street  to  the  center  of 
Berry  street;  thence  westerly  along  the  center  of  Berry  street  to  the  center 
of  Third  street ;  thence  southerly  along  the  center  of  Third  street  to  the  nortli- 
erly  line  of  Channel  street;  thence  westerly  along  the  last  mentioned  line  to 
the  easterly  line  of  Fifth  street ;  thence  southerly  along  said  last  mentioned  line 
to  the  southerly  line  of  said  Channel  street;  thence  easterly  along  said  last 
mentioned  line  to  the  center  of  Kentucky  street;  thence  southerly  along  the 
center  of  Kentucky  street  to  the  center  of  Fourth  street;  thence  along  the 
center  of  Fourth  street  to  the  center  of  Louisiana  street;  thence  southerly 
along  the  center  of  Louisiana  street  to  the  center  of  El  Dorado  street;  thence 
westerly  along  the  center  of  El  Dorado  street  to  the  center  of  Illinois  street; 
thence  southerly  along  the  center  of  Illinois  street  to  the  center  of  Solano 
street;  thence  easterly  along  the  center  of  Solano  street  to  the  waterfront  line 
established  by  the  board  of  state  tide  land  commissioners;  thence  southerly 
along  said  last  mentioned  line  to  the  center  of  Tulare  street;  thence  westerly 
along  the  center  of  Tulare  street  to  the  center  of  Texas  street ;  thence  southerly 
along  the  center  of  Texas  street  to  the  center  of  Islais  street;  thence  easterly 
along  the  center  of  Islais  street  to  the  center  of  Waterfront  street;  thence 
southerly  along  the  center  of  Waterfront  street  to  the  center  of  India  street; 
thence  westerly,  southerly,  and  easterly  along  the  center  of  said  India  street 
to  the  center  of  Waterfront  street,  to  the  center  of  China  street ;  then  westerly 
along  the  center  of  China  street  to  the  center  of  Third  avenue ;  thence  southerly 
along  the  center  of  Third  avenue  to  the  northerly  line  of  the  property  of  the 
California  Dry  Dock  Company;  thence  easterly  along  said  last  mentioned  line 
to  the  waterfront  established  by  the  board  of  state  tide  land  commissioners; 
thence  southerly  along  and  around  said  dry  dock  company's  land  to  the 
southeasterly  comer  thereof;  thence  westerly  along  the  line  of  said  land  to 
the  center  of  Waterfront  street;  thence  southerly  along  the  center  of  Water- 
front street  to  the  center  of  Nineteenth  avenue;  thence  westerly  along  the 
center  of  Nineteenth  avenue  to  the  center  of  Dock  street;  thence  southerly 
along  the  line  of  Dock  street  to  the  center  of  Twenty-third  avenue;  thence 
westerly  along  the  center  of  Twenty-third  avenue  to  the  center  of  H  street; 
thence  southerly  along  the  center  of  H  street  to  the  center  of  Twent^'^-fourth 
avenue ;  thence  easterly  along  the  center  of  Twenty-fourth  avenue  to  the  center 
of  Waterfront  street;  thence  southerly  along  the  center  of  said  Waterfront 
street  to  the  southern  boundary  of  the  city  and  county  of  San  Francisco; 
thence  along  the  southerly,  easterly,  and  northerly  boundary  lines  of  said 
city  and  county  to  a  point  due  north  of  the  place  of  commencement,  and  thence 
south  to  the  place  of  commencement. 

[Oonstmction  of  seawall  at  certain  points.]  But  no  harbor  embankment  of 
[or]  seawall  shall  be  constructed  outside  of  the  following-named  poii^ts  and  lines, 
to  wit:  Commencing  at  the  point  where  the  eastern  boundary  line  of  the 
Presidio  Reservation,  extended  in  a  northerly  direction,  intersects  the  three- 
fathom  contour  line  shown  upon  the  chart  of  the  United  States  survey,  and 
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running  thence  in  an  easterly  and  southerly  direction,  upon  straight  or  curved 
lines,  in  such  a  manner  as  to  approach  as  near  as  practicable  the  extreme  outer 
projections  of  the  water-line  front,  as  described  in  an  act  to  provide  for  the 
disposition  of  certain  property  of  the  state  of  California,  passed  March  twenty- 
sixth,  in  the  year  of  our  Lord  eighteen  hundred  and  fifty-one;  to  a  point 
at  or  near  the  intersection  of  Second  and  Berry  streets;  thence  continuing 
southerly,  upon  straight  or  curved  lines,  in  such  a  manner  as  to  approach  as 
near  as  practicable  the  extreme  outer  projections  of  the  water-line  front,  as 
established  by  the  board  of  state  tide  land  commissioners,  to  the  southerly 
boundary  of  said  city  and  county  of  San  Francisco ; 

[Collection  of  dockage,  etc. — Use  of  certain  streets.]  And  said  commission- 
ers, in  addition  to  a  general  control  over  said  premises  shall  have  authority 
to  use  for  loading  and  landing  merchandise,  with  a  right  to  collect  dockage, 
wharfage,  and  tolls  thereon,  such  portion  of  the  streets  of  the  city  and  county 
of  San  Francisco,  ending  or  fronting  upon  the  waters  of  said  bay  as  may  be 
used  for  such  purposes  without  obstructing  the  same  as  thoroughfares; 

[Office,  rates  of  dockage.]  And  authority  to  rent  an  office  in  the  city  and 
county  of  San  Francisco,  between  Montgomery,  Market,  and  Pacific  street 
and  the  city  front;  and  purchase  from  time  to  time  suitable  books  for  the 
records  of  the  secretary  and  accounts  of  the  wharfingers,  together  with  such 
stationery  as  may  be  required  by  the  board;  and  to  fix  and  regulate,  from 
time  to  time,  the  rates  of  dockage,  wharfage,  cranage,  tolls  and  rents;  and 
collect  such  an  amount  of  revenue  therefrom  as  will  enable  the  commissioners 
to  perform  the  duties  required  of  them  by  authority  of  this  article. 

[Construction  of  wharves.]  The  commissioners  shall  construct  such  number 
of  wharves  as  the  wants  of  commerce  shall  require,  and  shall  locate  such 
wharves  at  such  points  and  upon  such  lines  as  the  board  may  deem  most 
suitable  for  the  best  interests  of  commerce,  and  shall  repair  and  maintain  all 
the  wharves,  piers,  quays,  landings,  and  thoroughfares  the  wants  of  commerce 
may  require,  and  generally 

To  erect  all  such  improvements  as  may  be  necessary  for  the  safe  landing, 
loading  and  unloading,  and  protection  of  all  classes  of  merchandise,  and  for 
the  safety  and  convenience  of  passengers  passing  into  and  out  of  the  city  and 
county  of  San  Francisco  by  water. 

[Purchase  of  pile-drivers  and  necessary  machinery.]  And  for  the  purpose 
of  repairing  said  wharves,  piers,  quays,  and  landings,  the  commissioners  are 
hereby  authorized  and  empowered  to  purchase  or  construct  pile-drivers,  and 
the  necessary  machinery  to  be  used  therewith,  and  employ  men  for  operating 
the  same;  nor  shall  any  such  wharf  be  constructed  upon  such  place  or  line 
as  will  cause  any  slip  or  dock  to  be  less  than  one  hundred  and  thirty-six  feet 
wide  at  the  most  narrow  point  between  the  wharves. 

[Works  for  preserving  piles  and  timber.]  The  commissioners  are  hereby 
authorized  and  empowered  to  purchase  or  construct  works  for  preserving  piles 
and  timber,  and  the  necessary  machinery  to  be  used  therewith,  and  operate 
said  works,  and  for  that  purpose  to  employ  men  and  purchase  chemicals,  or 
such  other  materials  as  may  be  necessary  for  the  preserving  of  piles  and 
timber.  The  purchase  of  chemicals  can  be  made  without  advertising  for  pro- 
posals therefor. 

[Advertising  for  bids  for  construction  of  wharves,  etc.]    When  they  deter- 
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mine  that  a  new  wharf  shall  be  erected,  or  any  other  necessary  improvement 
constructed,  or  repairs  made,  or  dredging  machines,  pile-drivers,  scows,  steam 
tugs,  or  any  necessary  machinery  or  material  obtained,  the  costs  of  which 
shall  exceed  three  thousand  dollars,  they  shall  advertise  for  sealed  proposals 
for  a  period  not  less  than  ten  days,  in  one  or  more  of  the  daily  newspapers 
in  the  city  and  county  of  San  Francisco. 

[Bond  of  bidder.]  Every  proposal  shall  be  accompanied  by  a  certified  check 
for  an  amount  equal  to  five  per  cent  of  the  amount  of  such  proposal,  such 
check  to  be  made  payable  to  the  order  of  the  secretary  o£  said  board ;  condi- 
tioned, if  the  proposal  is  accepted  and  the  contract  awarded,  and 

If  the  bidder  shall  fail  or  neglect  to  execute  the  contract  and  give  fhe  bond 
required  within  six  days  after  the  award  is  made,  in  that  case,  the  said  sum 
mentioned  in  said  check  shall  be  paid  into  the  state  treasury  by  said  secretary, 
as  liquidated  damages  for  such  failure  and  neglect,  as  a  portion  of  the  Saa 
Francisco  harbor  improvement  fund. 

Such  advertisement  shall  contain  a  general  description  of  the  work  to  be 
done,  the  material  to  be  used,  the  place  where  to  be  used,  and  must  refer  to 
specifications,  which  must  contain  a  full  and  accurate  description  of  the  work 
to  be  performed,  the  material  to  be  used,  and  where  it  is  to  be  used;  which 
Specifications  shall  be  kept  in  the  office  of  the  secretary  of  the  board  in  such 
manner  that  all  persons  may  inspect  the  same  during  the  usual  business  hours 
of  all  days  except  Simdays  and  holidays. 

[Bids  to  be  opened  and  contract  awarded  to  lowest  bidder.]  On  a  day  named 
in  the  advertisement,  the  commissioners  shall  open  the  bids  in  the  presence  of 
such  bidders  as  are  present,  and  award  the  contract  to  the  lowest  bidder,  who 
shall  furnish  sufiicient  sureties  to  guarantee  the  performance  of  the  work. 

[Rejection  of  bids.]  If,  in  the  opinion  of  the  conunissioners,  the  bids  ait 
too  high,  they  may  reject  them,  and  advertise  anew  in  like  manner  as  before. 
If,  in  the  opinion  of  the  commissioners,  the  second  bids  are  too  high,  they  may 
reject  them  likewise,  and  enter  into  contract  with  responsible  parties  without 
giving  further  notice.  Any  contract  entered  into  without  giving  public  notice 
and  receiving  bids,  must  be  at  least  ten  per  cent  lower  than  the  lowest 
rejected  bid. 

[Construction  of  seawall.]  The  board  may  construct  such  harbor  embank- 
ment or  seawall  as  shall  be  necessary  to  protect  the  harbor  of  San  Francisco, 
and 

Dredge  such  number  of  slips  and  docks  as  the  commerce  of  the  port  of  San 
Francisco  may  require,  to  a  depth  that  will  admit  of  the  easy  and  free  ingres 
and  egress  of  all  classes  of  watercraft  that  load  and  discharge  cargoes  at  the 
wharves,  piers,  quays,  landings,  and  thoroughfares  in  the  harbor  of  San 
Francisco ; 

[Purchase  or  construction  of  dredging  machines,  tugs,  etc.]  To  perform 
which  dredging  the  board  of  state  harbor  commissioners  are  hereby  authorized 
and  empowered  to  purchase  or  construct  dredging  machines,  scows,  steam  tugs, 
and  the  necessary  machinery,  and  employ  men  for  operating  the  same. 

[Deposit  of  sand  or  mud.]  When  any  portion  of  the  premises  described  in 
this  article  shall  be  dredged,  the  sand,  mud,  or  other  substance  shall  be 
deposited  in  a  place  designated  by  the  board,  in  not  less  than  fifteen  fathoms 
of  water. 
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[Batet  of  dockage.]  All  classes  of  watereraft  that  uses  or  makes  fast  to 
any  wharf,  pier,  quay,  landing,  or  thoroughfare,  and  lands  upon  or  loads  there- 
from any  goods,  wares,  or  merchandise,  shall  be  liable  and  must  pay  the 
commissioners  such  rates  of  dockage  as  shall  be  fixed  by  authority  of  this 
article ;  and  all  such  watereraft  as  shall  discharge  or  receive  any  goods,  wares, 
or  merchandise,  while  moored  in  any  slip,  dock  or  basin  within  the  jurisdiction 
of  the  commissioners,  shall  pay  one  half  the  regular  rates  of  dockage.  Any 
watereraft  that  shall  leave  any  wharf,  pier,  quay,  landing,  thoroughfare,  slip, 
dock,  or  basin,  unless  forced  to  do  so  by  stress  of  weather,  without  first  paying 
the  dockage  due  from  such  vessel,  shall  be  liable  to  pay  double  the  regular 
rates. 

The  charge  for  wharfage  and  tolls  shall  be  a  lien  npon  all  goods,  wares,  and 
merchandise  landed  upon  any  of  the  wharves,  piers,  quays,  landings  or  thor- 
oughfares upon  the  premises  described  in  this  article ;  and  the  commissioners, 
their  agents  or  lessees,  may  hold  possession  of  any  such. goods,  wares,  or 
merchandise  so  landed  as  aforesaid,  to  secure  the  payment  of  such  wharfage 
and  tolls;  and  for  the  purpose  of  such  lien  are  deemed  to  have  possession  of 
such  goods,  wares  and  merchandise  so  landed  until  such  charge  for  wharfage 
and  tolls  are  paid. 

[Rnles  of  commissioners — ^Publication  of  rules  and  rates.]  The  commission- 
ers shall  have  power  to  make  reasonable  rules  and  regulations  concerning  the 
control  and  management  of  the  property  of  the  state  which  is  intrusted  to 
them  by  virtue  of  this  article,  and  said  commissioners  are  hereby  authorized 
and  required  to  make,  without  delay,  and  from  time  to  time,  and  publish  not 
less  than  thirty  days  in  a  daily  newspaper  of  general  circulation  published  in 
the  city  and  county  of  San  Francisco,  all  needful  rules  and  regulations  not 
inconsistent  with  the  laws  of  the  state  or  of  the  United  States  in  relation  to 
the  mooring  and  anchoring  of  vessels  in  said  harbor,  providing  and  maintaining 
free,  open,  and  unobstructed  passageways  for  steam  ferryboats  and  other 
steamers  navigating  the  waters  of  the  bay  of  San  Francisco  and  the  fresh  water 
tributaries  of  said  bay  so  that  such  steamers  can  conveniently  make  their 
trips  without  impediment  from  vessels  at  anchor  or  other  obstacles. 

[Rnles  governing  vessels.]  And  said  commissioners  may  also  make  all 
needful  rules  and  regulations  governing  the  removal  of  such  vessels  from  the 
wharves  and  other  landings,  and  from  slips  and  docks  as  are  not  engaged  in 
receiving  or  discharging  cargo,  prescribing  the  time  during  which  goods,  wares, 
and  merchandise  landed  upon  any  wharf,  pier,  quay,  landing,  or  thoroughfare 
shall  be  permitted  to  remain  thereon,  and  may  divide  the  same  into  several 
classes,  and  may,  by  such  rules  and  regulations,  provide  that  in  case  any  such 
goods,  wares,  or  merchandise  remain  upon  any  wharf,  pier,  quay,  landing,  or 
thoroughfare  beyond  the  term  so  prescribed,  the  respective  wharfinger  may. 
under  the  order  of  the  commissioners,  remove  and  deposit  the  same  in  a  suit- 
able place,  at  the  charge,  risk,  and  expense  of  the  owner  thereof. 

[Ooods,  etc.,  remaining  on  wharf  more  than  twenty-four  hours.]  When  any 
goods,  wares,  or  merchandise  shall  have  remained  upon  any  wharf,  pier,  quay, 
landing,  or  thoroughfare  more  than  twenty-four  hours,  the  commissioners  may, 
in  their  discretion,  charge  such  additional  rates  for  each  subsequent  day  as 
in  their  opinion  is  just  and  equitable. 
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[Landings  for  exclusive  nse  of  federal  government.]  The  commissioners 
may,  in  their  discretion,  set  apart  and  assign  for  the  exclusive  use  of  the 
watercraft  used  by  the  oflBcers  of  the  federal  government,  such  convenient  and 
safe  landings  as  such  officers  may  require,  together  with  suitable  premises  near 
such  landings  as  may  be  set  apart  and  assigned  for  their  use,  upon  which 
premises  such  oflBcers  may  cause  to  be  erected  oflSces  and  storehouses  to  suit 
their  convenience;  and  the  commissioners  shall  charge  a  reasonable  compen- 
sation per  month  for  the  use  of  such  landings  and  oflSce  and*  storehouse 
premises ; 

[Set  apart  locality  for  nse  of  harbor  police  and  quarantine  officers.]  Set 
apart  and  assign  a  suitable  and  proper  locality  for  the  use  of  the  harbor  police 
of  the  city  and  county  of  San  Francisco,  and  also  a  suitable  place  for  a  boat- 
house  station,  for  the  exclusive  use  of  the  quarantine  and  health  officers  of  said 
city  and  county,  without  compensation; 

[Landings  for  ferryboats.]  Set  apart  and  assign,  for  the  exclusive  use  of 
steam  ferryboats,  suitable  slips,  in  which  such  structures  may  be  erected  as 
will  secure  the  safe  and  convenient  landing  of  passengers  and  safe  landing 
and  delivery  of  freight; 

Set  apart  and  assign  suitable  wharves,  berths,  or  landings  for  the  exclusive 
use  of  vessels;  to  construct  suitable  sheds,  gates,  and  other  temporary  struc- 
tures as  may  be  necessary  for  the  safe  and  convenient  landing  of  passengers 
and  safe  landing  and  delivery  of  freight ; 

[Landings  for  fishermen.]  And  set  apart  and  assign,  for  the  sole  and 
exclusive  use  of  the  fishermen  of  the  city  and  county  of  San  Francisco,  such 
place  or  places  as  the  said  commissioners  shall  deem  proper,  sufficient,  and 
adapted  for  the  requirements  and  necessities  of  said  fishermen ;  provided,  the 
premises  set  apart  by  said  commissioners  shall  be  used  only  for  the  legitimate 
business  of  said  fishermen,  and  for  no  other  purpose;  and  provided,  said 
commission  shall  not  charge  therefor  more  than  the  following  rates : 

[Bates.]  For  boats  over  twenty-two  feet  and  under  forty  feet  long,  one 
dollar  per  week;  for  boats  from  sixteen  to  twenty-two  feet  long,  seventy-five 
cents  per  week ;  and  for  all  boats  less  than  sixteen  feet  long,  twenty-five  cents 
per  week. 

[Landings  for  livestock.]  The  commissioners  may  assign  suitable  places  for 
the  landing  of  horses,  cattle,  sheep,  swine;  and  when  such  places  have  been 
assigned,  it  shall  be  a  misdemeanor  for  a  commander  of  any  watercraft  to 
land  any  greater  number  than  ten  at  any  one  time  from  any  watercraft  at 
any  other  place. 

[Portion  set  aside  for  dry  docks.]  The  commissioners  may  set  apart,  for 
the  uses  and  purposes  of  dry  docks  and  marine  railways,  such  portions  of  the 
waterfront  northwesterly  of  the  northerly  end  of  Kearny  street,  and  southerly 
of  the  easterly  end  of  Solano  street,  as  the  wants  of  commerce  may  require. 
The  commissioners  shall  not  have  the  right  to  renew  any  lease,  or  to  lease 
any  premises  under  their  control  for  any  purpose  whatever,  except  as  otherwise 
specially  provided,  but  they  may  permit  any  property  under  their  control  to 
be  used  by  any  corporation,  firm,  association,  person,  or  company,  but  in  no 
case  shall  any  corporation,  firm,  association,  person,  or  company  enjoy  the  use 
of  any  of  the  property  under  the  commissioners'  charge,  except  such  use  as  shall 
be  terminated  as  herein  provided ;  and  the  said  commissioners  may  condemn. 


•A#»X.J  HARBOR    COAliUibdAOiMliAia— 01*dAMUC'l-AON    IN    BAY.  li2Uli>        fi  2M4 

purchase,  and  pay  a  reasonable  compensation  for  such  structures  as  may 
have  been  erected  upon  the  said  premises,  which  structure  [s],  in  the  opinion  of 
the  board  and  engineer  may  be  useful  for  such  commercial  purposes  as  this 
article  is  intended  to  promote. 

[Permission  to  land  must  be  obtained  from  commissioners.]  No  person  or 
cojnpany  shall  land  or  remove  any  goods,  wares,  or  merchandise,  or  other 
things,  upon  or  from  any  wharf,  pier,  quay,  landing,  or  thoroughfare  situated 
upon  the  premises  described  in  this  article;  nor  shall  any  corporation,  firm, 
association,  company  or  person,  collect  dockage,  wharfage,  cranage,  or  toll 
within  the  boundaries  of  the  premises  described  in  this  article,  without  first 
obtaining  permission  to  do  so  from  said  commissioners.  Any  use  permitted 
of  the  property  by  the  commissioners  may  be  terminated  at  any  time  by  them, 
on  thirty  days'  previous  notice  to  the  party  or  parties  so  using  the  same. 

[Bailroad  tracks  may  be  laid  along  waterfront.]  Said  board  may,  when  the 
wants  of  commerce  require,  lay  down  such  number  of  tracks  along  and  on  any 
portion  of  said  waterfront  as  may  be  necessary  to  meet  such  wants,  and  permit 
the  use  thereof  to  any  corporation  or  association,  or  any  person  or  persons, 
under  such  rules,  regulations,  and  at  such  compensation  as  said  board  may 
determine ; 

[Special  privileges  not  to  be  granted.]  Provided,  that  no  special  privileges 
shall  be  awarded  thereon  to  any  corporation,  association,  person  or  persons; 
provided  that  nothing  herein  shall  apply  to  or  restrict  the  use  of  any  premises 
leased  for 

Terminal  facilities  under  or  by  reason  of  an  act  of  the  legislature  entitled 
''An  act  to  amend  an  act  entitled  'An  act  to  amend  an  act  entitled  ''An  act 
to  amend  section  six  of  an  act  entitled  'An  act  concerning  the  waterfront  of  the 
city  and  county  of  San  Francisco,'  approved  March  fifteenth,  eighteen  hundred 
and  seventy-eight,  and  to  confer  further  powers  upon  the  board  of  state  harbor 
commissioners,"  approved  March  seventeenth,  eighteen  hundred  and  eighty,'  ap- 
proved March  nineteenth,  eighteen  hundred  and  eighty-nine,  conferring  further 
powers  upon  said  board,"  approved  March  twenty-six,  eighteen  hundred  and 
ninety-five,  and  which  has  not  been  declared  forfeited  by  the  board  of  harbor  com- 
missioners; and  provided  further,  that  switches  from  said  railroad  track  or 
tracks  may,  with  the  permission  of  said  board,  and  under  the  limitations  and 
conditions  of  this  act,  be  constructed  by  corporations,  or  any  person  or  persons, 
leading  to  any  warehouse  or  place  of  business. 

[Obstructions  in  the  bay  or  on  the  wharves  not  allowed.]  Nor  shall  any 
person  or  company  place,  or  cause  to  be  placed,  any  obstructions  in  that  portion 
of  the  bay  of  San  Francisco  described  in  this  article,  nor  upon  any  wharf, 
pier,  quay,  landing,  or  thoroughfare,  without  the  consent  of  the  board.  When- 
ever any  wharf,  pier,  quay,  landing,  or  thoroughfare  in  the  harbor  of  San 
Francisco  shall  be  encumbered,  or  their  free  use  interfered  with,  by  goods, 
wares,  merchandise,  or  other  substance,  whether  loose,  or  built  upon,  or  fixed 
to  any  such  wharf,  pier,  quay,  landing,  or  thoroughfare,  it  shall  be  the  duty 
of  the  commissioners  to  notify,  in  writing  (which  service  may  be  served  by 
a  wharfinger,  or  the  secretary  or  assistant  secretary  of  the  board),  the  owner, 
agent,  or  occupant,  or  person  placing  or  keeping  such  obstruction  thereon,  to 
remove  the  same  within  twenty-four  hours  after  the  serving  of  such  notice; 
and  in  case  of  failure  to  comply  with  such  notice,  and  remove  such  obstructions, 
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the  owner,  agent,  occupant,  or  person  notified  shall  be  liable  to  pay  the  com- 
missioners the  sum  of  twenty-five  dollars  for  each  and  every  day  during  which 
such  obstruction  shall  remain  upon  any  such  wharf,  pier,  quay,  landing,  or 
thoroughfare;  and  the  commissioners  shall  have  power,  in  their  discretion, 
to  remove  any  such  encumbering  substance,  and  store  the  same  in  any  suitable, 
convenient,  and  safe  place,  and  a  sum  equal  to  the  amount  of  the  expenses 
of  the  removal,  together  with  all  other  necessary  charges,  shall  be  paid  by 
the  owner  of  such  encumbering  substance  to  the  commissioners,  and  such 
sum  and  necessary  charges  shall  be  a  lien  on  such  substance  until  paid.  Dock- 
age shall  not  be  collected  on  any  vessel  lying  at  anchor  outside  of  dock,  wharf, 
or  slip. 

[Bailroads,  how  constructed.]  Nothing  in  this  section  shall  be  construed 
as  authorizing  the  board  of  harbor  commissioners  to  construct  any  railroad 
along  and  upon  any  open  canal  extending  inland  from  said  waterfront.  But 
said  harbor  commissioners  may,  when  a  waterfront  railroad  shall  be  con- 
structed by  them,  construct  the  same  across  the  outlet  of  such  open  canal. 

[Increase  of  rates  of  dockage,  etc.]  Provided,  nevertheless,  that  nothing  in 
this  section  contained  shall  be  construed  to  prevent  the  board  of  state  harbor 
commissioners,  the  governor  of  California,  and  the  mayor  of  the  city  and 
county  of  San  Francisco  acting  together  from  increasing  the  rates  of  dockage, 
wharfage,  cranage,  tolls  and  rents  during  the  period  expiring  the  twenty- 
eighth  day  of  February  A.  D.  1907,  to  such  an  amount  as  they  may  deem  proper 
and  necessary. 

Sec.  2.  [Repealing  clause.]  All  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

Sec.  3.  This  act  shall  take  effect  and  be  in  force  immediately  after  its 
passage. 

History:     Amended  June  14,  1906,  Btats.  and  Amdts.  1906,  pp.  44-52. 

§2528.  DISPOSITION  OF  MONEYS  COLLECTED  BY.  AU  moneys 
collected  shall  be  paid  into  the  state  treasury,  and  be  credited  to 
the  San  Francisco  harbor  improvement  fund,  at  least  once  in  each 
month,  except  so  much  thereof  as  may  be  necessary  to  pay  the  salaries 
of  oflBcers,  oflBce  rent,  cost  of  office  furniture,  books,  stationery,  lights,  fuel, 
expense  of  dredging,  expense  of  pile-driving  and  piles,  expense  of  preserving 
piles  and  timber,  cleaning  the  wharves  and  bulkheads,  legal  and  other  inci- 
dental expenses,  and  in  addition  ten  thousand  dollars  per  month  for  urgent 
repairs,  which  last  sum,  if  so  much  be  required,  may  be  used  in  repairing  the 
wharves,  piers,  landings,  thoroughfares,  sheds  and  other  structures,  and  the 
streets  bounding  on  the  waterfront  under  the  jurisdiction  of  the  board  with- 
out advertising  for  proposals  therefor.  Such  moneys  may  be  remitted  to  the 
state  treasurer  by  express. 

Sec.  2.    This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 
History:     Amended  June  14,  1906,  Stats,  and  Amdts.   1906,  p.  38. 

§3706.  EXTENSION  OF  TIME  FOB  PERFORMANCE  OF  ACT  BY 
ASSESSORS.  The  state  board  of  equalization  may,  by  an  order  entered  upon 
its  minutes,  and  certified  to  the  county  auditor  of  any  county,  extend,  for  not 
exceeding  twenty  days,  the  time  fixed  in  this  title,  for  the  performance  of 
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any  act,  by  the  county  assessor,  county  auditoi;  or  county  boards  of  equaliza- 
tion ;  provided,  however,  that  in  cases  of  conflagration  or  other  public  calamity 
within  the  state,  the  state  board  of  equalization  may,  by  an  order  entered 
upon  its  minutes,  and  certified  to  the  county  auditor  of  any  county,  extend, 
for  not  exceeding  forty  days,  the  time  fixed  in  this  title  for  the  performance 
of  any  act  in  this  section  provided;  and  wherever  any  act  to  be  performed 
or  required  by  the  laws  of  the  state  to  be  performed,  by  the  state  board  of 
equalization  is  dependent  for  its  performance  on  the  act  of  any  other  official 
or  officials,  which  act  or  acts  on  the  part  of  said  other  official  or  officials  shall 
be  extended  under  the  provisions  of  this  section,  then  and  in  that  event,  the 
state  board  of  equalization  shall  have  the  same  extension  of  time  in  which  to 
perform  the  act  so  required  of  it  by  law,  as  given  to  said  official  or  officials. 

See.  2.  This  act  shall  take  effect  immediately. 

History:     Amended  June  16,  1906,  Stats,  and  Amdts.  1906,  p.  76. 

§  3764.  PUBLICATION  OF  DELINQUENT  TAX  LIST.  CONTENTS  OF 
LIST.  On  or  before  the  sixteenth  day  in  July  of  the  year  one  thou- 
sand nine  hundred  and  six,  and  on  or  before  the  fifth  day  in  June  of  each 
year  thereafter,  the  tax  collector  must  publish  the  delinquent  list,  which  must 
contain  the  names  of  the  persons  and  a  description  of  the  property  delinquent, 
and  the  amount  of  taxes,  penalties,  and  costs  due,  opposite  each  name  and 
description^  with  the  taxes  due  on  personal  property,  the  delinquent  state, 
poll,  road,  and  hospital  tax,  the  taxes  due  each  school,  road,  or  other  lesser 
taxation  district,  added  to  the  taxes  on  real  estate,  where  the  real  estate  is 
liable  therefor,  or  the  several  taxes  are  due  from  the  same  person. 

The  expense  of  the  publication  to  be  a  charge  against  the  county,  or  city 
and  county. 

Sec.  2.    This  act  shall  take  effect  immediately. 

History:     Amended  June   8,   1906,   Stats,   and   Amdts.    1906,   p.   7. 

§4248.  RESTORATION  OF  LOST  OR  DESTROYED  RECORDS.  Sub- 
division 1.  Whenever  any  record  of  any  instrument  has  been,  or  shall  here- 
after be,  lost,  injured  or  destroyed  by  conflagration  or  other  public  calamity, 
the  recorder  of  such  county,  or  city  and  county  is  hereby  authorized  and  direct- 
ed to  record  any  instrument  of  writing  entitled  to  record  under  the  provisions  of 
article  seven,  chapter  five,  part  four,  of  this  code,  which  instrument  of  writing 
had  been  previously  recorded  in  his  office.  In  recording  the  same,  the  recorder 
shall  record  aU  certificates  attached  thereto  and  aU  indorsements  thereon,  and 
if  any  of  such  certificates  or  indorsements  show  the  previous  recording  of 
same  in  the  county,  or  city  and  county,  where  said  instrument  is  presented 
for  record,  the  date  appearing  in  such  certificate  or  instrument  of  such  record 
shaU  be  deemed  and  taken  as  the  date  of  the  recording  thereof  in  said  county 
or  city  and  county,  where  said  instrument  is  presented  for  record.  Such 
record  and  certified  copies  thereof,  duly  certified  by  the  recorder  of  any  such 
county,  or  city  and  county,  under  his  seal  of  office,  may  be  introduced  in 
evidence,  with  the  same  force  and  effect  as  the  original  record  or  certified 
copies  of  the  original  record. 

Subd.  2.  Whenever  any  record  of  any  instrument  has  been,  or  shall  here- 
after be,  lost,  injured  or  destroyed  by  conflagration  or  otheV  public  calamity, 

Pol.  c— 71 
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the  recorder  of  such  county,  or  city  and  county,  is  hereby  authorized  and 
directed,  when  presented  to  him  for  record,  to  record  any  instrument  of 
writing  entitled  to  record  under  the  provisions  of  article  seven,  chapter  five, 
part  four,  of  this  code,  which  said  instrument  of  writing  shall  have  been  or 
shall  be  duly  certified  by  the  recorder  of  any  other  county,  or  city  and  county, 
of  this  state  as  being  of  record  in  his  office.  In  recording  the  same,  the  recorder 
shall  record  all  certificates  attached  thereto,  or  indorsements  thereon,  and 
if  any  of  such  certificates  or  indorsements  show  the  previous  recording  of 
the  same  in  the  county,  or  city  and  county,  where  the  said  certified  copy 
of  the  said  instrument  is  presented  for  record,  the  date  appearing  in  such 
certificate  or  indorsement  of  such  record  shall  be  deemed  and  taken  as  the 
date  of  the  recording  thereof  in  said  county,  or  city  and  coiyity  recorder's 
office,  where  the  said  certified  copy  is  so  presented  for  recordt  Said  record 
and  certified  copies  of  any  such  record,  duly  certified  by  the  recorder  of  any 
such  county,  or  city  and  county,  under  his  seal  of  office,  may  be  introduced  in 
evidence  with  the  same  force  and  effect  as  the  original  record  or  certified 
copies  of  the  original  record. 

Subd.  3.  [Pees.]  Such  county,  or  city  and  county  recorder  shall  be  entiti^, 
for  his  services  hereunder,  to  receive  the  same  amount  of  fees  as  he  is  entitled 
to  receive  for  the  recording  of  instruments  of  like  character. 

Sec.  2.    This  act  shall  take  effect  immediately. 

History:      Enacted  June  16,  1006,  Btats.  and  Amdts.  1906,  pp.  75,  78. 
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ARREST 

duty  of  pilots  to,  680, 
electors  privileged  from,  when, 
national      guardsmen      privileged     from, 

when,   497. 
•f  defaolting  witness 

by  order  of  assembly  or  senate,  8& 
not  to  be  held  to  answer  criminally  for 
refusal  to  testify,  8S. 

ARTICLES  OF  INCORPORATION 

fees  of  insurance  commissioner  for  filing; 


secretary  of  state  to  record.  81* 

ASSEMBLY.     See  Ut.  Legtslatwe. 

ASSESSMENT 

for  reclamation  purposes.    See  tits. 


Ut. 


for  taxes.     See  tit.  Taxes 

ASSESSMENT-BOOK.      Soo 
Taxation.  _ 


ASSESSOR 

action  on  bond  of 

by    controller    to    recover    delinquent 

ta::e8,  988. 
by  parties  dissatisfied  with  assessment, 

986. 
for  certain  taxes,  98Bb 
for  failing  to  comply  with  rules,  ete« 

of  state  board  of  equalisation,  SBI. 
for  malfeasance  or  neglect,  8X6. 
for  violation  of  revenue  law,  10S& 
judgment  in,  926. 
to    recover   property   bought   by  stal% 

loss. 


JLSSKSSOR  (Continued). 

flkiidltor  to  countersign  and  deliver  poll- 
tax  receipts  to.  1021,  1028. 
l>oard  may  require  to  enter  certain  prop- 
erty on  assessment-book,  94Z,  94^ 
l>ond  of,  1113. 


bond  of.  1167. 
duty  of.  1160. 
oatb  of.  1107* 
term  of  office.  1164. 
compeiiMitloia  of 

for  collectlngr  poll-tax,  1034, 
for  collecting  taxes.  1019. 
eounty   treasurer  to   furnish   blank  poll* 

tax  receipts  for,  1021. 
district  attorney   to  prosecute  for  fraud 

In  assessments.  961. 
duty   of.     See   tit.   Taxea    aad    Tazattoa, 
Assessor. 
as     to     assessments     In     incorporated 

towns.  921. 
in    levying    and    collecting    school-tax* 
443,  445. 
no  compensation  In  such  case.  448* 
on  receipt  of  statement  of  property  tax- 
able In  another  county,  909. 
to  attend  board,  when.  942. 
where  persons  neglect  or  refuse  to  ren- 
der statement.  905. 
extension  of  time  for  performance  of  aet 

by.  1282. 
Insurance  commissioner  to  furnish  infor- 
mation to.  187* 
judgment  against,  for  certain  taxes,  en- 
tered when,  926. 
liable  for  certain  taxes,  when.  925. 
may  collect  poll-tax  by  seizure  or  sale  of 
personal  property.  1021. 
mode   of   conducting   seizure   and   salOb 

1022. 
■lay  correet  clerical  enrom 

in  assessment-book.  1029. 
in  delinquent  list,  how.  1080. 
omissions  In  original  rolls  supplied  by, 
1020  2. 
may    demand    title    deeds,    evidences    of 

title,  etc.  906. 
may  subpoena  and  examine  witnesses  in 

relation  to  statement,  904. 
penalty 

for  falling  to  complete  assessment-bool^ 

etc..  922. 
for  refusal  to  make  muster-roll,  468. 
poll-tax  receipts  for,  blank 

auditor    to    sign    and    deliver    to,    1021« 

1023. 
treasurer  to  have  printed  and  furnish* 
1021. 
present  Incumbents  to  hold  until  election 

of  successor.  1107. 
property  of  absent  or  naknown  owner  ov 
elalmamt 
how  assessed.  907. 
In  whose  name  assessed.  907, 
summary  examination  of  taxpayer,  905  7« 
■vpervlsors  to  famish 

blank  forms  of  statements  to,  908. 
certain  maps  to.  928. 
surveyor-general    and    tide-land    commis- 
sioners  to  furnish  certain  statement 
to.  926. 
fjtrm  of  office  of.  1107. 


tide-land    commissioners    and    surveyor- 
general  to  furnish  certain  statement 
to.  926. 
to  attend  board  of  equalization,  942. 
to  collect 

certain  taxes,  when.  1015. 
personal- property  tax.  1016  8-18. 

amount   to   be   collected*   how   deter- 
mined. 1017,  1018. 
collection   by  seizure  and  sale,   1017* 
poll-taxes,  1020. 
to  deliver 

assessment-book  to  elerk  of  supervis- 
ors. 921. 
poll-tax   receipt   to   purchaser  at  sale, 

1022. 

to  demand  statement  from  persons,  900. 
to  enroll  persons  subject  to  military  duty 
as  to.  generally.  468. 
compensation  of.  for  such  work,  464. 
penalty  for  refusing  to  make  such  roll, 
468. 
to  estimate  value  of  property  of  absent 

or  unknown  owner.  907. 
to  fill  out  and  return  statement.  908. 
to  keep  roll  of  persons  subject  to  poll-tax, 

1028. 
to  make 

affidavit  in  assessment-book,  920. 
annual  settlement  with  county  auditor, 

1081. 
list  of  persons  and  property  subject  to 
taxation.  894. 
In  name  of  owner 

of  personal  property.  898  84,  88. 
of  real  property,  898  27-88. 
monthly  settlement  with  auditor 
as  to.  generally,  1018. 
for  poll-taxes  collected.  1022, 
to  prepare  assessnient-book 
as  to.  generally.  915. 
time  for  completion  of,  921  6,  6. 
to  transmit  to  state  board  of  equalisation 

certain  statements,  when,  922. 
when  to  be  elected,  1107* 

ASSIGNMENT 

by    delinquent   purchaser   of   state   land, 

871. 
of  trade-marks,  797« 

ASSISTANT 

clerk  of  assenibly 
as  to.  68. 

compensation  of,  66^  57« 
duties  of 

as  to.  generally,  54, 
at  close  of  session,  66; 
how  elected,  63. 
seeretary  of  senate 

compensation  of,  66^  57* 
duties  of 

as  to.  generally.  54. 
at  close  of  session,  56, 
how  elected,  63. 
■ergeant-at-arma  of  senate  and 
compensation  of,  56. 
duties  of.  66. 
how  elected,  63. 

ASYLUM 

deaf,    dumb,    and    blind. 

Dumb,  and  Blind. 
insane.     See  tit.  Insane 
orphan.    See  tit.  Orphan 


Uy 


See   Ut.    Doal^ 


oniiDZ* 


ATTACHMBlfT 

not  to  be  made  public,  when, 

ATTORNBY-AT-LA^W 

admission  of  to  practice,  where  provided 

for,  172. 
certain  officers  prohibited  from  practlains^ 

elty  attoraer 

appointment  of,  1164. 
dvtr  of 

as  to,  generally,  I16i. 

cannot    be    changed    by    oonyention* 

1169  2. 

term  of  office  of,  1164. 

ATTOnNBY-OBNBRAIi 

a  dvli  executive  officer,  70* 
action  where  state  a  party,  duty  to  prose- 
cute or  defend,  9St  98. 
affent  of,  no  authority  to  appoint*  M  S. 
authority  to  prosecute  and  defend  actlona* 

•6  4-7. 
clerk  of,  70. 

criminal  causes,  to  assist  district  attor- 
neys, 9St  97  8-11. 
disQualiflcatlon  of,  court  no  power  to  ap- 
point special  counsel,  98  3. 
duttea  of 

as  to  escheats,  suits  and  counsel*  99^ 

general  duties  of,  96-97. 

other  duties,  99. 

to  advise  harbor  commissioners,  89^ 

to  appear  in  cases  In  eminent  domain* 

98  8. 
to  assist  district  attorneys  in  criminal 

causes,  98. 
to  attend  taking  of  testimony  In  actions 
to  Qulet  title  to  state  lands,  when* 
798. 
to    brlnff    suit    to    recover    delinquent 

taxes,  when,  97  18,  14. 
to  conduct  suits  against  Insurance  com- 
panies, when,  181. 
to  enforce  public  charities,  97  13. 
to  Institute  suits,  96. 
to  issue  process,  98. 
to  keep  docket  of  cases,  96. 
to  pay  over  moneys,  96. 
to   prosecute   or   defend   all    actions   in 

which  state  Is  party,  96,  98. 
to  purchase  property  on  Judgments,  9& 
to  report  to  governor,  98. 
eminent   domain,    action   in,   duty   to  ap- 
pear, when,  98  8. 
ex  officio  member  board  of  examiners,  78ii 
general  duties  of,  96. 
legal    adviser    of    harbor    commissioners. 
69X 

member  of  board  of  equalization,  78. 
mode  of  election  and  term  of,  78. 
no  power 

in    court    to    appoint    special    counsel* 

where  disqualified,  98  2. 
to  appoint  agent,  96  2. 
to   bind   state   by   contract   to   pay   for 

services  of  counsel,  96  8. 
to  dismiss  cause  after  term  of  office,  97 
15. 

number  of  copies  of  report  of,  89. 
official  bond  of,  99. 
other  duties  of,  96. 

quo    warranto    proceedings,    authority   to 
institute,  97  18. 


report  ot,  number  of  ooplos  to  ba  prlnta^ 


additional,  97  S. 

as  to,  97. 

of  clerk  of,  99. 
supervisory  power,  98. 
surveyor-general  may  require  services  ot, 
798. 

as  to,  798. 

payment  of,  appropriation  exhaiistsd, 
798  2. 
term  of,  78. 
to  conduct  actions  against  insurance  eon* 

panics,  when,  Ul. 
to  make  report  to  governor*  when*  6ik 
to  reside  In  Sacramento,  174. 
▼acaney  In  office  ef 
how  filled,  816. 
term  of  office  of  appointesb  9fMM  I-IH 

AVCnONBBB 

action  on  bond  of,  778. 

advertisement  of  sales  by  In  San  Fraa* 
Cisco,  771. 

assistant,  who  may  be,  and  when.  Till 

authority  to  sell  lands  must  be  in  writ- 
ing, 789  8. 

"balance  of  commodity,**  sale  of  by*  tint 
to  ascertain  quantity*  789  S. 

»OBd  Of 

action  on,  778. 
approval  of,  789. 
as  to,  generally,  789. 
filing  of,  769. 
sureties  on,  769. 
books  of  sale  to  be  kept  by,  when,  9TL 
commission    of,    penalty    for    overcharge 

778. 
evening   sales   by.  In   San   Francisco  and 

Sacramento,  778. 
ex  officio,  who  Is,  779. 
government  goods  exempt,  789. 
how  person  may  become,  768. 
in  cities,  to  designate  their  places  of  bnii* 

ness,  771. 
license  of 

as  to,  generally,  788. 
classification  and  tax  on,  768^  788. 
not    required    for    sale    of    govemmoat 

goods,  769. 
not  to  be  transferred,  779. 
original  applications  for,  how  classiflsdi 

769. 
renewal  of 
as  to,  generally,  779. 
length  of  term,  779. 
memorandum  of  sale  made  by,  769  4. 
not  liable  for  conversion  on  sale  of  stoles 

goods,  when,  769  1. 
original     applications    for    lioense^    how 

classified,  769. 
overcharges  by,  penalty  for,  77% 


for  not  reporting,  778. 
for  overcharging,  778. 
for  reporting  falsely,  778. 
how  recovered  against,  778, 
place  of  boslness 
power  of  city  authorities  to  desimats^ 

771. 
to  be  designated  in  cities,  771. 
to  sell  at  no  other  place.  771. 


IHDBX. 


SMI 


▲UCnONEER  (Continued). 

power    of    city    authorities    to    deslcpnate 

place  of  business  of*  771* 
Quarterly  report  of  sales 
as  to.  772. 
what  must  show,  77S. 

renewal  of  license 

as  to  time  and  mode  of,  770* 
term  of,  770. 
■ales  to  be  made  in  day-time,  exception* 

773. 
Stolen  soods,  sale  by.  not  liable  for  con* 

yersion,  when,  769  1. 
to  advertise  sales  in  Ban  Franclsoo,  7T1* 
to  keep  book  of  sales,  771. 
to  sell  only  at  place  of  business  In  citlM. 

771. 
who  may  become,  and  how,  76& 

AUDITOR 

administer  oath  to  tax-collector,  MM. 
assessor  to  settle  with  monthly,  for  poll- 
tax,  1022. 

bond  of,  1114. 

ohancpes  made  by  board  of  equalization  to 

be  transmitted  to,  050. 
oharffe   tax-collector  with   certain   taxea, 

06S. 
dark   of  state   board   of   equalization   to 

transmit  statement  to,  OBO. 

compare  delinquent  list,  096. 

compute  and  enter  taxes  SigainBt  prop- 
erty, 061. 

controller  to  make  entries  on  report  oU 
1027. 

county  clerk  Is  ex  officio,  when.  UOI^ 
1106. 

county  treasurer  to  receive  no  moneys 
except  on  certificate  of,  1118. 

credit  tax-collector  with  delinquencies, 
099. 

deliver  duplicate  assessment-book  to  tax- 
collector  and  make  affidavit  thereto. 


deliver  to  auditor  delinquent  list,  972. 
duplicate  assessment-book  to  be  made  by. 
968. 
nlBdavlt  to  on  delivery  to  tax-collector 
as  to,  968. 

tax-collector    cannot    enforce    assess- 
ment without,  968  6. 
tax-collector's     warrant    of    authority. 
968  4. 

duty  of 

as  to  poll-tax,  1023. 

to  lidminister  oath  to  tax-collector,  990. 

to    charge    tax-collector    with    certain 

amount  of  taxes.  968. 
to  compare  delinquent  list,  998. 
to    compute    and    enter    taxes    agrainst 

property.  961. 
to  count  money  in  treasury,  1184, 
to  credit  tax-collector  with  amount  of 

delinquencies,  999. 
to  deliver  duplicate  assessment-book  to 

collector.  96X 
to   draw   warrant   and   settle  accounts. 

1138. 
to    examine    books    of    treasurer,    1122^ 

1134. 
to    furnish    personal-property    receipt^ 


to  make 

affidavit  to  duplicate  assessment-book 
delivered  to  collector.  962. 

joint  quarterly  statement,  1184» 

proper  entries  In  account  with  treas- 
urer, 1027. 

semiannual  reports.  See  Reports,  this 
title. 

to   note 

on  assessment-book  taxes  paid,  1018. 
the  excess  or  deficiency  of  taxes  paid, 
1019. 
to  number  warrants,  1188. 
to  prepare  duplicate  statement  showing 

what,  960. 
to    receipt,  with    treasurer,  for    moneys 

1119. 

to  report  to  tax-collector,  during  pub- 
lication, property  redeemed,  96CS. 

to  return  to  treasurer  unused  poll-tax 
receipts,  1028. 

to  settle  accounts,  1188. 

to  Bign  and  deliver  poll-tax  receipts. 
1021. 

to  verify  all  statements  by  affidavit. 
968. 

Where  assessor  employs  surveyor  to 
survey  certain  lands,  906. 

where  duplicate  assessment-book  trans- 
ferred from  one  collector  to  an- 
other, 968. 

where  there  are  oonflictinir  boards  of 
supervisors,  962  4,  6. 

equalizing  assessments,   to  follow  direc- 
tions of  state  board,  961* 
coEtenslon  of  time 

flrranted    assessor    by    state    board    of 

equalization  to  be  certified  to,  9S8. 

in  which  to  perform  certain  acts,  1282* 

fees  of,  for  licenses  in  certain  cases.  781. 

how  to  settle  with  debtors  to  the  county. 

1138. 
must  examine  books  of  treasurer.  1184. 
must  number  warrants,  1133. 
note   on    assessment-book   taxes   on   per- 
sonal property  collected  by  assessor. 
1018,  1019. 
office  hours  of.  1111* 
penalty 

for  failore  to  forward  statement 
to  board  of  equalization,  9S0. 
to  controller,  968. 
for  failure  to  make  reports,  1026. 

prepare     duplicate     statement,     showinir 

what.  960. 
receipt  to  be  deposited  with.  1119. 

report  of 

delinquent  property  redeemed,  when  to 

be  made,  96S. 
entries   to   be   made   on   by   controller. 

1027. 

penalty  for  failure  to  make,  1026. 
semiannual    to   be   made    to    controller, 

1026. 

to  be  transmitted  to  controller  by  mail, 
1026. 
roll  of  persons  subject  to  poll-tax  to  be 

filed  with,  1023. 
semiannual   reports   to  be   made   to   con- 
troller. 1026. 
siern  and  deliver  poll-tax  receipts,  1021. 


AUDITOR  (Continued). 
■tatement  of 

to  be  filed  where,  964. 

to  be  prepared  tn  duplieatep 

to  be  tranamltted 

to  state  board  of  equalization,  Ml* 
to  state  controller,  Ml,  971; 
to  show  what.  094. 
tax-collector 

to   deliver  delinquent  list  to,   971L 
to  actUe  with 

as  to  when  to  be  made,  999^  971* 
form  of,  999. 
how  made,  979. 
to    compare    and    countersign    report    of 
treasurer  to  recpister  of  state  landi^ 
804. 
to  count  money  In  treasury,  tl3L 
to  countersign  treasurer's  report  to  reslo- 

ter  of  state  lands,  804. 
to    draw   warrants    and    settle    account^ 

113S. 
to   enter   total   valuation   In   assessment- 
book,  990. 
to    follow    directions    of    state    board    Of 

equalization,  991. 
to  foot  up  totals  of  tax  against  property^ 

991. 

to  keep  stumps  and  license  account*  779^ 

789. 
to  makw 

Joint    quarterly    statements    to    super- 
visors, 1184. 
proper    entries    In     his    account    with 

treasurer,  1027. 
settlements  with  controller,  1029. 
to  number,  sigrn,  and  deliver  licenses  to 

tax-collector,  778. 
to  prepare 

and  print  blank  licenses  of  all  classoOt 

778. 
duplicate  statement,  showing  what,  999w 
to  reside  at  county  seat,  HIS. 
to    return    to    treasurer    unused    poll-tax 

receipts,  102S. 
to  settle 
accounts,   1188. 
with  tax-collector,  how,  97S. 
to  siffn,   number,   and  deliver  licenses  to 

tax-collector,  778. 
traniinilt  statement 

to  board  of  equalization,  991, 
to  controller,  06l«  978. 
treasurer 

must  permit  to  examine  his  books,  118& 
to  credit  auditor  with  unused  poll-tax 

receipts  returned,  1028. 
to  settle  with 
as  to,  generally,  1129. 
when  settlement  to  be  made,  1129* 
verify  all  statements  by  affidavit,  998. 
where  assessor  employs  surveyor  to  sar* 

vey  land,  duty  of,  009. 
where    duplicate   assessment-book    trans- 
ferred from  one  collector  to  another* 
068. 
Where  fails  to  make  statement  to  state 

board  of  equalization,  penalty,  050. 
where    there    are    confiictins    boards    of 
supervisors,  duty  of,  082  4,  6. 
AUDITORS,    MILITARY.      See    tit.    Nattoaal 


AVTHORITT,  JOUfT 

acts  of  majority,  rule  as  tOw  IS  2. 

board     of    state     harbor     commissioners^ 

14  3. 
board  of  supervisors,  act  of  quorum,  14  4. 
code  rule  as  to,  14  9. 
construed,  how,  13. 
rule  as  to,  prior  to  modification  by  codSb 

14  e. 

words  sivinir  to  public  ofllcers,  all  must 
act.  14  7. 
BAILIFF   OF   SVPRBim   COURT.     See  ttt 
Supreme  Court. 
appointment  o^  172L 
duties  of,  172. 
powers  of,  172. 
salary  of,  150. 

BALIiOT-BOX 

removal  of  from  polling  place,  282  nottb 
to  be  exhibited,  282. 
BALLOTS.    See  tiL  Eleetli 


BARREL 

definition  of,  792. 

BATTALIONS.     See  tit.  Natioaal  Gi 

BAWBY-HOUSB,  CHINESB 

act  for  suppression  of,  preservod*  18^ 

BILL  OF  BXCHANGB 

protest  of  by  aotary  pohlle 

as  to,  generally,  198. 
certificate  of,  prima  facie  evldencet  UB 
2. 

BILLIARD-TABLB9 

license  for  keeping,  788b 

BILLS,  LBGISLATIVB.    See  tit.  Leslalatmb 

BIRTHS 

fees  of  recorder  for  regristerlns,  744* 
recorder 

to  keep  book  for  recording.  1188. 

to  keep  index  to  resistor  of,  1139. 
records  of,  in  San  Francisco,  788. 
resistor  of 

as  to,  748. 

copy  to  be  sent  to  secretary  of  boaid 
of  health,  748. 

to  be  indexed,  .1139. 

to  be  kept  by  recorder,  IISB. 
reports  to  recorder  of,  748. 
return  of  in  San  Francisco,  78& 

BLANKS 
eertatm 
to  be  furnished  assessors,  998. 
to  be  prepared  by  surveyor-seneral,  9$k 
election,  to  be  furnished  by  whom,  229. 
poll-tax  receipts,  1021. 
to  be  furnished  by  insurance  commlssioa« 

ers,  182. 
to  be  furnished  by  supervisors,  228. 

BOARD  OF  CAPITOL  COB1MISSIONER8.    Set 
tit.   CapltoL 

BOARD  OF  B<lUALIKATION.    See  tit  Tans 
aad  Taxatiou. 

extension   of   time  within  which  county 
board  to  perform  certain  acts, 

BOARD    OF   BXAMINBRS.      See   Ut 
taers. 

BOARD  OF  HARBOR  C0MMISSI02VERS.    See 
tit.  Harbor  ComflslssioBera. 

BOARD  OF  HEALTH.     See  tit.  Health. 

BOARD  OF  REGENTS.     See  tit  Uatvwslty. 


BOARD  OF  TIDB-IiAlfD  OOMMISSIOlfBaiS. 
See  tit.  liSMda. 

BOARDS  OF  BLESCTIOIf.     See  tit  RlectloB. 

BOARDS    OF    SUPBRTISORS.      See   tit    8«- 


BOATS.     See  tit  TesseUu 
BOIilNAS  BAY 

act  preventing  destruction  of  fieh  in,  pre- 
served, 18. 

BONDS.     See  tit  Negotiable  Inmtrwunmnimm 

acts  providing  for  issuance  of  state,  pre- 
served, 18. 
acts,  special,  as  to  bonds  of  certain  of* 

fleers,  1113. 
from  foreign  corporation,  186»  187.. 
Issuance  of  school  to  rebuild  in  case  of 

conflagration,  1218. 
•f  claimant  of  wrecked  property 
actions  on,  658. 
as  to,  srenerally,  668. 
of  levee  district  may  be  grlven  in  payment 

for  swamp- lands,  806,  880. 
•f  ovmera  or  conslsaccs  of  Tcsael 
actions  on,  718. 
as  to,  in  certain  cases,  718. 
nature  of,  710. 

penalty  for  neglect  to  grive,  718. 
of  owners  or  keepers  of  toll-brideres,  076* 
of  petitioners  for  change  of  road,  080. 
of  physicians   requiring   dead   bodies   for 

dissection,  747. 
of  public  ofllccrs 
action  on 

accrues,  when,  ISO  2-6. 

as  to.  generally,  198-200,  200,  207. 

authority  of  district  attorney  to  saOb 

199  7. 
burden    of   proof    on   party   charsinff 

default  194  2. 
district    attorney,    authority    to    suc^ 

199  7. 
lost  bond,  on,  199  8.' 
parties  defendant  199  9-16. 
pleadingrs,  109  17. 
separate  judgments  on,  208. 
statute  of  limitations  in,  200  18-24. 
successive  actions,  200. 
acts,  special,  as  to  bonds  of  certain  of* 

fleers,  1118. 
additional,  form  of,  202. 
approval  to  be  indorsed  on,  lOl* 
breach,    time    of,    defalcation    preyiona 

term  of  office,  197  40-44,  208. 
burden  of  proof  in  action  on  is  on  party 

chargrlns  default  184  2. 
conditions  of,  and   number  of  suretlOi^ 

191. 
construction  of,  198,  194  8,  4,  188. 
contribution  on,  208. 
custody  of,  198. 
defects  In 

as  to  effect  of,  200. 

estoppel  of  surety,  201  8. 

failure   of  proper  officer   to  approTOb 

201   4. 
in  Jurisdiction,  201   8. 
not  to  vitiate,  200. 
omission  of  seal,  201  6. 
reformation  of  instrument,  201  6. 
suersestion  of  defects  in,  201  7-16. 
delivery  of,  and  evidence  of,  196  9-11. 
discharere  of  sureties,  203. 


district  attorney*  autnorlty  to  sue  on, 

199  7. 
dnratlon  of 

holding  over  after  expiration  of  term, 
194  8. 

re-election  to  same  office,  194  7. 
duties   required  by  subsequent  statute, 

198. 
efTect  of  discharge  of  sureties  on,  200i 
estoppel,  bond  as  an,  196  8,  201  8. 
evidence  of  delivery  of,  196  9-12. 
execution  and  delivery  of,  196  9-17* 
force  of  original,  202. 
form  of 

as  to,  erenerally,  198. 

designation  of  office,  198  S. 

Joint  and  several,  198  8. 

of  additional  bond,  202. 

payable  to  state,  198  6-8. 
Inanfflclcncy  of  sureties  on 

as  to  effect  of,  201. 

failure  of  tribunal  to  act   effect  ol^ 
202  2. 

proceedings  on  are  Judicial,  202  8,  4. 

proper    tribunal    for   proceedings    on, 
202  6. 

right  to  remove  officer,  202  6,  7. 
justification  of  sureties  on,  191« 
UabUlty  on 

Of  principal,  208,  826,  1112. 

of  sureties,  196  18-35. 
lien  on  lands  of  sureties,  207,  208. 
lost,  action  on,  199  8. 
not  to  be  filed  before  approval,  191* 
number  of  sureties  on,  191. 
of  auctioneer,  709,  778. 

action  on,  773. 
of  adjutant-general,  472. 
of  administrator,  executor,  etc.,  206L 
of  aascMsor 

action  on,  926. 

liability  on,  926. 
of  attorney-general,  99. 
of  clerk  of  supreme  court  162^ 
of  commissioner  for  immigration,  721* 
of  county  clerk,  when   filed,  207. 
of  county  officers,  100,  1113. 
of  county  and  township  officers,  190. 
of  deputy  clerks,  etc,  207. 

of  employees  of  harbor  commlssionen^ 

670,  672,  691. 
Of  executors,  206. 
of  harbor  commissioners,  670. 
of  inspectors  of  gas-meters,  110. 
of  insurance  commissioner,  188. 
of  military  officers  on  receiving  arms^ 

496. 
Of  notary  public,  109. 
of  officers  de  facto,  197  88. 
of  officers  ex  officio,    197  37,  88. 
Of    officers    of    deaf,    dumb,    and    blind 

asylum,  630. 

of  persons  appointed  to  fill  vacancies, 

204. 
of    physicians    requesting    dead    bodies 

for  dissection,  747. 
of  pilots,  660. 
Of  principal   of  deaf,   dumb,   and  blind 

asylum,  638. 
of  register  of  state  land  office,  102. 
of  receivers,   executors,  administrators, 

etc.,  200. 


IIM 


BONDS  (Coiitlnu«d). 

of  secretarr  of  stmto 

§lb  to,  generally,  87  IMu 
where  filed,  180. 
of  state  controller,  M.  ^ 

of  state  librarian,  64X 
of  state  printer,  107« 
of  superintendent  of  public  instructloiit 

104. 
of  surveyor-general,  101« 
of  township  officers,  IMu 
of  treasurer  deaf,  dumb,  and  blind  asy- 
lum, SS9. 
of  treasurer  of  state,  M. 
of  trustees,  assignees,  etc,  9M, 
orisrlnal.  force  of,  902. 
parties   to,   condition   that  others  shall 

siffn.  105  18-16. 
parties    to    action    on«    defendants^    tM 

9-16. 
pleadings,  108  17. 
recorder 

to  keep  books  for  reeordlnff,  11S8» 
to  keep  indices  of  recorded*  lllti 
recording  of,  lOi. 
release  of  sureties  on,  904. 
separate  judgment  on,  900. 
signature  by   one  not   named  in  bond* 

106   17. 
•peclal  acts  as  to  bonds  of  certain  of- 
ficers, 1110. 
statute  of  limitations,  in  action  on,  900 

18-24. 
subsequent  statute  imposing  new  duties^ 

108. 
successive  actions  on,  900, 
suits  on,  108-900,  900,  907. 
supplemental,  904y  90B, 
sureties  OB 

discharge  of,  90S. 

effect  of,  900. 
for  less  than  penal  sum,  109. 
insufficiency  of,  901. 
justification  of,  901. 
liability  of,  105  18-36. 
lien  on  lands  of,  907,  908. 
number  of,  101. 
release  of,  904. 
time    of    breach,    defalcation    previous 

term,  107  40-44. 
to   be   recorded   by   secretary   of  state, 

when.  81. 
when  office  declared  vacant  for  want  of* 
904. 
of  levee  district  may  be  given  in  payment 

for  swamp-lands,  800,  830. 
of  physicians   requiring  dead  bodies   for 

dissection,  747. 
state 

conversion  of  school-fund  into,  164, 
purchase  of  by  examiners,  160. 

BONDS  OF  CITY.     See  tlts.  City  Indebted^ 
Bees  I  Muni  cl  pall  ties. 

BONDS   OF   COUNTY.      See    tit.   Covaty  la- 
debtedaeee. 

BONDS  OF  SCHOOL.  DISTRICT 

calling  election  as  to  issuance  of,  450. 
Issuance  to  rebuild  in  case  of  conflagra- 
tion, 1916. 

BONDS  OF  STATES 

conversion  of  school-fund  Into,  164. 
purchase  of  by  board  of  examiners,  160. 


BOOK8 

assessment.    Bee  tit.  Tazea  aad 
certain,  to  be  delivered  at  close  of  sessloa 
of  legrlslature  to  secretary  of  stats^ 
60. 
oontroller  and  treasurer  to  allow  inspec- 
tion of,  100. 
enforcement  of  delivery  of,  91& 
of  county  treasurer  to  be  kept  open,  llXL 
of    recorder    to    be    open    for    insi»eetloa, 

1140. 
•f  state  library 

liability  for  Injuries  to,  B41. 
taken  by  members  of  legislature.  941. 
taken  by  state  officers,  641* 
who.  may  take,  641. 
of  supreme  court  library,  who  may  us^ 

649. 
penalties  for  refusal  to  use  school,  pre- 
scribed, 464. 
possession  of  official,  918. 
proceedings  to  compel  delivery  of  officio], 

918. 
school,  once  adopted,  to  be  kept  how  long, 

460. 
text-books.    See  tit.  Sekools. 
to  be  continued  in  use.  460. 
to  be  kept 

by  auctioneer,  771. 

by  board  of  supervisors,  1077* 

by  county  recorder,  1106. 

BOUND  ABIIBS 
Of  elty 

may  be  changed,  llOl* 
of  covaty 

alteration    of,    effect    on    taxes    levied, 

1007. 

certain    terms    used    In    defining,    1041^ 

1041. 
Inadequately  marked,   how   established, 

1000. 
of     the     various     counties.       See    tit 

Couatles. 
•f  ^ectloa  predacts 
how  established,  946. 
may  be  changed,  946. 

BRANCH    IN8ANB    ASYIAJMs      See    tit   Is- 
saae  Asylaia. 

BRANCH  PRISON.    See  tit  Prlaoa  of  SUit^ 

BRANDS.     See  tit  Marks  aad  Brands. 

BRIDGBS.     See  tit  Roads  and  Hlg^wayst 

are  highways,  when,  091-094. 
betweea  road  distrlets 

how  constructed,  040. 
repair    of,     when     one    overseer    fOUs 
who  to  act,  040. 
by  toll-road  companies,  007. 
construction  and  repair,  008,  048. 
contract  for  construction  and  repair,  OIO. 
driving  over  faster  than  a  walk,  penalty. 

064. 
erection  and  maintenance,  048. 
how  maintained  and  by  whom,  048. 
penalty   for   driving  over   faster  than  s 

walk,  064. 
repair  of 

between  road  districts,  040. 

contract  for  to  be  let  out  by  eontraet 

048. 
when  supervisors  must,  040. 
report  of  road  officers  to  include. 


BRIDGES  (Continued). 

semi-annual    meetlnffs    for    brldffo    pur* 

pones,  HBO* 
■vpcrrlsors 

when  must  repair,  «4ft. 
when   to   control   construction  and   re- 
pair, 64& 

action  of  supervisors  thereupon,  919» 
applications  for  leave  to  construct,  ert. 
banks  to  be  kept  In  repair,  078. 
bond  of  owner  or  keeper  of,  CTC* 
completion  of,  rate  of  toll  and  lloenM 

tax,  esii 
county  may  purchase,  981* 
duty  of  supervisors  crrantlnff  authorltj 

to  construct,  <I74. 
hearing  of  application,  t79. 
how  constructed  over  navlffable  waters* 

«80. 
how  lands  are  acquired  for  use  of»  07& 
Inquiry  of  supervisors,  flxlns  tolls,  671k 
license  for,  784. 

license  tax  and  rates  of  toll.  87S. 
no   bridges    to   be   licensed   on   certain 

streams,  678. 
notice  must  be  proved,  674. 
over  streams  navigated  by  rafts,  680. 
owner  of  land  to  be  preferred  to  build» 

677. 
penalty  for  avoiding  tolls,  681. 
persons  exempt  from  paying  tolls,  681* 
protection  of,  680. 
rates  of  toll  to  be  posted,  678> 
report  of  owner  of,  67B. 
revenue  derived  from  license  tax,  678> 


term  of  office  of  trustees  of,  876. 
title  to,  876. 

trustees,  how  appointed.  76. 
who  may  be  interred  therein,  876. 

BITSHBIiS.     See  tit.  IVelghts  an6  lleas 

BUTTB  COUNTY 

assemblymen  for,  48. 

boundaries  and  county  seat  of,  1647* 

legal  distances  from  Sacramento,  86> 

notaries  public  for,  160. 

salary  of  district  attorney  of,  1147. 

mr-LAws 

of  corporations.     See  tit.  Corponitloiub 

of  reclamation  districts,  819b 

subsequent  purchaser  governed  by  tuoli* 


fixing  rates  of  toll  by,  678. 

granting  authority  to  construct,  may 

require  what,  686. 
Interested  in,  disqualified,  676. 
may  regulate  weight  and  number  of 
animals   to  be  on  bridge  at  on6 
time,  680. 
use  of  highways  for,  680. 
when  board  to  grant  authority  to  con* 

struct  678,  679. 
when  located  In  two  counties,  676. 
when  to  direct  license  to  issue,  676. 
when  county  may  aid  in  constructing; 

648. 
when  supervisors  must  repair,  649. 
where  assessed,  911* 
within  one  mile  of  another,  676. 

BRIGADRS.    See  tit  National  Qvard* 
BRIGADIBR-GBNBRAIil.     800  tit  National 
Gvard. 

BROKBRS 

license  of,  784. 

BUIIiDINGS,  PUBIilO 

for  university,  construction  of,  844, 

hours  of  labor  on,  768. 

labor  and  material  on,  768. 

proceeds  of  lands   granted  for,  how  ap« 

plied,  S41« 
temporary,  for  university,  844. 

BURIAIi.    See  tit  Dead  Bodies. 
BURYING-GROUND,  STATB.     See  tit  Dead 
Bodies. 

duties  of  trustees  of,  876. 
number  of  trustees  of,  70. 


to  be  signed  and  recorded,  SSKU 
OADBT8.    See  tit  University. 

OAXAVBRAS  COUNTY 

assemblymen  for,  49. 

boundaries  and  county  seat  of^  1654* 

legal  distances  from  Sacramento,  86* 

notaries  public  for,  168. 

salary  of  distHct  attorney  of;  114T* 

CANALS 

highways,  crossing,  649, 

CANCBIiATEON 

action  lies  to  compel,  841. 

necessary   before   registration   olsowh6r% 

840. 
of  entry  on  great  register,  9M» 
parties  to  action,  848. 
when  entry  to  be  oanceled,  94]* 

CANTA88.    See  tit  Bleetlon. 

CAPITAL   STOCK 

of  insurance  companies^  when  to  bo  ro- 
paired,  189. 

OAPITOL  OF  STATB 

at  Sacramento,  88. 
commissioners  of 

duties  of,  where  prescribed,  8S> 
number  composing  board,  70. 
number  of  copies  of  report  6^ 
time  of  making  report  68w 
who  are,  76. 

fund,  amount  raised  for,  968. 

legislature  to  assemble  at  60, 

secretary  of  state  superintendent  ot  418; 

CBMRTBRIBS.     See  tit  Dead  Bodies. 

register  of  interments  to  be  kept  789. 
superintendents  of  to  report  interments; 

786. 
title  to  grounds,  747»  749. 
under  whose  control,  749;  TBOw 
what  constitute,  748. 

CBNSU8-lIAR8HAIiS.     See  tit  Sehooio. 

CBRTIFICATB 

certain,  to  be  filed  In  office  of  insuranoo 
commissioner,  186. 
effect  of  filing  such,  784. 

of  completion  of  toll-road.  668. 

of    election    to    legislature,    evidence    of 
what  60. 

of  exempt  firemen,  by  and  to  whom  Is- 
sued, 778,  776. 

of  filing  oath  of  notary  public,  169. 

of  proficiency  to  university  students,  846w 

of  sale  of  property  for  taxes,  788. 

of  school  teachers.     See  tit.  Schools. 
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CERTIFICATE  (Continued). 
of  secretary  of  state,  where  bill  beeomes 

law  by  lapse  of  time.  68. 
of  survey  by  port-wardens,  868. 
on  vetoed  legislative  bill  passed*  €& 

CHAIN 

definition  of,  761. 

CHARTERS 

of  municipal  corporations,  presenredt  18* 

CHEMISTS 

summoned  by  coroner,  when,  1148* 

CHIEF  OF  FIRE  DBFARTBIBNT 
duties  of,  776. 
to  attend  fires,  etc,  777* 

CHINESE 

houses   of   ill-fame,   act  oonceminc  omi* 
tinued  in  force,  18. 
separate  schools  for. 


CHOSE  IN  ACTION 

personal  property,  14. 

taxes  on,  by  whom  paid,  OIJ* 

to  whom  assessed,  918. 


CHUTES. 
Plera. 


See    tit.    Wharves^    Cli«te% 


CITIES 

accounts  and  demands  against*  1168» 
acts    authorizing    ofllcers    of,    to    appoint 

subordinates,   preserved,   18. 
acts  Incorporating  or  consolidating*,  pr6* 

served,  18. 
as  bodies  politic  and  corporate.  11IB8» 
annulment  of  corporation,  1158  1. 
as  to,  generally,  1158. 
cities  and  consolidated  cities  and  coun* 

ties,  no  distinction,  1154  2. 
classified  according  to  population,  U04 

8-6. 
constitutional    provisions    and    general 

laws,  1154  16-31. 
judicial  notice  taken  of,  1154  7,  8. 
municipal  charters,  1158  82-61. 
municipal   corporation  a  compound  b8* 

ing,  1154  9-11. 
municipal  indebtedness,  1158  68->76* 
municipal  powers,  1158  77-87. 
reorganlBatlon  of 
effect  of,  1154  12. 

must  be  in  manner  prescribed,  1154  1S« 
presumptions  as  to,  1154  12. 
under  general  laws,  1154  14. 
assessor  of,  1160. 
attorney  of,  1169. 

authorities  of,  may  regulate  actions,  TTl* 
bodies  politic  and  corporate,  1158. 
bond  of  officer  of,  1167. 
boundaries  of,  how  changed,  1161. 
certain    statutes,    concerning,    presenredt 

1182. 
Clerk  of,  1170. 
common    council    of.      See    tit. 

Council. 

declared  by  the  legislature,  1161. 
demands  against,  1168. 
distribution  of  powers,  1161* 
election  of 

as  to,   generally,  1168. 

ballots 

construction  of,  1168  8. 
when  counted,  1168  4. 


when  not  counted,  1168  8-t> 
when  sufllcient,  1168  9. 

canvass  of,  1168. 

city  electors,  who  are,  1164. 

first  election  of  ofllcers  of, 

notice  of.  1163. 

"to  canvass  vote,"  meaning  o^  1184  II. 

valid,  when,  1168  1. 

▼old,  when,  1168  2. 
executive  ofllcers,  1168. 
exempt    from    laws    concerning  wbarvaife 

etc.,  687. 
first  election  of  ofllcem  of,  1168. 
liabilities    for    injuries    by    mob   or  rM 

1187. 
marshal  of,  1168. 

may  adopt  sanitary  regulations,  748, 
mayor  of,  1168. 

mob,  liability  for  injuries  by,  1187« 
oath  and  bonds  of  ofllcers,  1167. 
official  oaths  and  bonds  of  officers,  U8L 
opening  streets,  1156  29. 
ordinance,    how   vetoed    and   how  passit 

over  veto,  1178. 
organization  of,  1158  1-14. 
payment  of  claim  against,  1158  76b 
police  courts 

civil  practice  in,  1182. 

criminal  jurisdiction  of,  1186w 

eriminal  trials  in,  1182. 

establishment  of,  1179  6. 

form  of  proceedings  in,  1188. 

general    and   exclusive   jurisdiction  ot 
1180. 

Of  city  of  MarysviUe,  1179  6. 

of  city  of  San  Jose,  1179  6,  1188  4. 

of  San  Francisco,  1180  6,  6. 

When  justice  of  the  peace  to  act,  IISL 
entry  to  be  made  in  docket,  1181. 
police  judge,  1179. 
powers  of 

are  defined  by  law,  1160  78,  79. 

are  to  be  exercised  through  legally  eon- 
stituted  agents,  1160. 

as  to  holding  property  and  performlnf 
contracts,  1160  81. 

as  to  licenses,  1160  82. 

as  to  local,  police,  sanitary,  and  otlMr 
regulations,  1160  8S. 

as  to  public  squares,  1161  84. 

as  to  streets,  1161  86. 

can    act    only    in    mode    prescribed  by 

eonflned    to    limits    prescribed   by  Uwi 

1160  27. 
distribution  of,  1161* 
generally,  1169,  1160  77-87. 
jurisdiction  of.  1161,  87. 

legislative    power    as    to    aaseeament^ 

1161  87. 
powers  of  mayor,  1168. 

property  of,  exempt  from  taxation.  87T* 

protection  of  taxpayer  by  constitutiOBsI 
provision,  1159  76. 

Quorum,  1171* 

reorganization  of,  1158  1-14. 

repeal  of  charter  of,  effect  of  upon  exist- 
ing contracts,  1157  57. 

reservation  by  cities,  1177. 

restrictions  and  conditions  Imposed  os 
gas  and  water  companies,  1178. 

riot,  liability  for  injuries  by,  1187. 

rules  and  regulations,  may  make.  UTL 


INDBX. 


t3H 


CITIES  (Continued). 

sanitary  regulations  may  be  adopted  by» 

740. 
Street  Improvements,  how  made,  1176* 
taxation 

for  municipal  purposes,  1196  80. 
property  of  exempt  from,  877* 
to  make  and    enforce  police  reffulatloni^ 

1174  16. 
to  make  rules  and  resrulations  for  conduct 
of  people,  1174  18. 
See  tit.  Common  CovnelL 
treasurer,  duties  of,  llOfI* 
vacancies  in  office,  1197* 
wards 

boundaries  of,  1170. 
first  meeting?  and  organisation,  11701 
number  of,  I170w 
quorum,  1170. 
what   cities   may   frame  charter  without 

legislative  action,  1168  59. 
what  cities  not  subject  to  general  lawib 
11S8  60,  61. 
«CITIZE5N» 

nearly  synonymous  with  "subject*"  80  !• 

CITIZESNS 

allegiance  of,  82. 

as  to  who  are,  2ft. 

Chinese  born  In  United  States  are^  wheii« 

29  2. 
corporation  Is  citizen,  29  8. 
index  of  names  of  foreign,  etc*  1182. 
Mexicans  "established"  in  California,  28  4. 
of  another  state,  rights  and  duties  of;  SS> 
of  the  United  States,  rights  of,  88. 
people  consist  of,  28. 
political  rights  not  essential,  29  6. 
rights  and  duties  of  when  not  electors,  88; 
white  female  born  within  limits  subject 
to  Jurisdiction  of  United  States.  28  8. 
who  are,  29. 
^ITIZJBNSHIP 
as  to  qualification  for  holding  office^  17& 
effect  of  conquest  on,  24  7-14. 

CITY  ATTORNBY.      See   tits.    ClttOflf   lIllBl- 
cipol  Corporations. 
duties  of,  1107. 

dTY  BOARDS   OF  BXAMINATIOir 

certificates  may  be  renewed  by» 
chairman,  431. 

as  to,  481* 

place  of  meeting,  481* 

special  meetings,  481* 
compensation  allowed,  488» 
examinations  of,  481* 
general  powers  of,  482. 

to  adopt  rules  and  regulations, 

to  examine  applicants,  482. 

to    prescribe    standard    of    proficieneXf 


to  recommend  reduction  of  oertiiloatei^ 
grounds  for,  482. 
holders    of    certificates    by    may    toaclu 

where,  483. 
renewal  of  certificates  by,  482. 
schools.    See  tit  County  SehoOl  Tax* 
to  make  report,  482. 
who  constitute,  481* 
CITY    nrDBBTBDNBSS 

assessment  to  pay  Interest  on  bonds,  1188i» 
bond   to   be   delivered   to   eity   troasurorf 
1184. 


cancelation  of  old  bonds,  1184. 

failure  to  levy  tax,  proceedings  to  compel, 

1186. 
form  of  bond,  1188. 
redemption,  how  made,  1188. 
refunding  outstanding,  1188. 
sale,  how  made,  1184. 
treasurer    to    report   statement   of   bonds 

sold,  1184. 

CITY  BIARSHAL.     See  tiL  Cities. 
duties,  lieo. 

CITY  TRBASURBR.     See  tit.  Cities. 
to  receive  no  compensation  for  collecting 
school  tax,  44S. 

«Cmii  RIGHTS  BILI/» 

as  to  effect  of,  88  8. 

CliAIM 

against  covntles 

how  prosecuted,  1094. 
how  to  be  made  out,  10949  1998. 
when  to  be  rejected  in  part,  modified, 
or  paid,  1088. 
against  pilot  commissioners,  688. 
allowance    of    by    supervisors,    who    may 

oppose,  1094. 
before  board  of  examiners,  147-182. 
by  supervisors,  how  presented,  1100. 
claimant  dissatisfied  with  allowance  may 
sue,  when,  1090. 
costs  recovered,  when,  1998. 
county  officers  not  to  present,  except  for 

services,  1094. 
district  attorney,  not  to  present  certain, 

1142. 
Of  military,  how  audited,  497. 
officers    not    to    present    claims    against 

county,  1094. 
supervisors   not   to   allow   certain,   when, 
1098. 
CliBRK.     See  tit.  County  Cleric 
certain   acts   authorizing   appointment  of 

certain,  preserved,  18. 
duties  of,  in  cities,  1170* 
hold  office  at  pleasure  of  principals,  77« 
of  assembly 
duty  of,  54,  68. 

in  contested  elections,  89. 
on  organization  of  assembly,  61. 
holds  office  until  election  of  successor, 

60. 
how  elected,  68. 
salary  of,  68,  67. 
of  attorney-general,  salary  ot,  9& 
of  board  of  eqaallsatlon 
may  administer  oaths,  962, 
to  separately  perform  the  duties  thoro- 

of,   1031. 
to   transmit   statements  to  oounty  au- 
ditor, 960. 
Of  elty 

duty  of,  1170. 
when  to  be  chosen.  llTOw 
of  controller 
number  of,  79. 
salary  of.  92. 
of  county.    See  tit.  Covaty  derk* 
of  election 

by  whom  appointed,  249. 
may  administer  oath, 
on  district  returns,  etc, 
to  be  sworn,  260. 
to  keep  tallies  of  rotes. 
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CLERK  (Continued). 

of  police  courts,  how  appointed,  etc,  lUOu 
of  register  of  state  land  ollleo 
number  of,  70. 
salary,  102. 
•f  ■ceretary  of  state 
number  of,  70« 
salary  M. 
of  state  treasurer 
number  of,  70ii 
salaries,  94. 
of   superintendent   of   pubUo    instruction* 

salary,  lOS. 
of  aiipervlsors 

assessment-book,   etc.,   to   bo   dellTorod 

to.  oai. 
county  clerk,  ex  ofllcio  of^  1076. 
duties  of,  1077. 

In  relation  to  road  matters,  OM. 
to  forward  to  whom,   assessor's  enrol* 

ment  of  militia,  40S. 
to  record  proceedings,  alterations,  etOiw 
of  board  of  equalization,  040. 
of  supreme  court.     See  tlL  Clerk  of  ■•- 

yremo  Court. 
Of  sarveyor-ffcneral 
number  of,  70. 
salary,  101. 
of    swamp -lands    of   Sacramento    oountf« 
8S7. 

CLEUiK  OF  LEGISLATURE] 

assistant  clerk,  duties  of;  S4. 
duties  of,  54. 

CLBRK  OF  SUPRBim  COURT 

appointment  of  stenographer  by,  and  eal* 

ary  of,  lOOw 
bond,  103. 

deputies  of,  number  and  appointment;  IM^ 
election  and  term  of  office,  100. 
fees  collected  by,  100. 

disposition  of  fees,  161* 
creneral  duties  of,  lOOw 
index  to  be  made  by,  IIIS, 
may  appoint  five  deputies,  100. 
official  bond  of,  103. 
■alary  of,  161. 

altering  compensation  of,  101  S. 
salary  of  deputies,  102. 
settlement  by,  when  to  be  made,  1«1« 
to   ffive   notice   to   disbursing   officers   of 

contest  of  title  to  office,  18& 
to  reside  at  Sacramento,  174. 
vacancy  in  office  of,  how  filled*     IIB, 

CXBRKS  OF  SCHOOL  DISTRICTS.     See  tit 
School  Districts. 

COACHBS 

hackney,   regulations  concerning,  OOOu 

COAST  ARTILLBRY.  See  tlL  Natloiua  CHuoC 
CODBS 

certain   actions   not   affected  by,  C 
certain  offices,  how  affected  by,  & 
eonlllet 
between  articles,  which  to  prevail,  UOl* 
between     chapters,    which    to    prevail* 

1200. 
between  titles,  which  to  prevail.  1200, 
in  sections  in  same  title,  which  to  pro- 
vail,  1202. 
coBstmction  of 

application  of  the  rule  of  common  law, 
1107  9-18. 


as  to,  4,  B,  1108. 

exception  in   cases  of  revenue,  11S8   4» 

in  relation  to  other  codes,  1100-1 

in  relation  to  statutes  of  1871-2, 

in  relation  to  title  and  revenue, 

1032. 
With  relation  to  each  other,  llMi 

do  not  affect  certain  offices,  B. 

do  not  affect  certain  statutes,  15»  1B» 

effect  of  repejU  by,  IS. 

laws    passed    at    same    session    prevail. 
when.  1188. 

limitations,  not  affected  by,  U. 

not  published  as  parts  of  the  statuto^ 

1204. 

not  retroactive,  2. 

one  system  of  laws,  2  note,  0,  8  7»  t. 

Political  Code,  act  establishing;  1* 

publication  of,  1204. 

when  took  effect,  1. 

CODICIL 

included  In  term  "wiH,**  14. 

COIN 

in  what,  taxefc  to  be  paid,  lOSl* 

COLLBCTION    OF    TAXBS.      See    tit.   Tasos 
and  Taxation. 

all  matters  in  assessment-book  to  be  sot 
down  in  numerical  or  alphabetical  or- 
der, 072. 
auessment,    where   state    the    purchaser, 

1007. 
auditor's    statement    to    state    controller, 

078. 
Iiy  assessor 

assessor    of    city    and    county    of    San 

Francisco,   1010  5. 
bond  of  city  assessor,  limitation  of  11a* 
blllty,   1010   6. 
of  domestic  corporation,  1010  S. 
secured  by  real  estate,  1010  7. 
oommissions  for  collection  of  personal- 
property  tax,   1010  4. 
deficiency,    when    less    than    rate    has 
been   charged,   how  collected,   lOlSi 
difference   between    secured   and    unse- 
cured taxes,  1018  9. 
duty  to  collect,  when,  lOlO. 
in  general,  1018  1,  t. 
less  than  rate  charged,  deficiency,  how 

collected,  1018. 
obligation  to  pay  not  affected  by  omis- 
sion of,  1017  11. 
of  personal-property  tax  by  seisuro  and 
sale,  1017. 
mode  of  conducting  seisure  and  oal^ 
1017. 
personal-property  tax,  1018  t-lt. 
amount  to   be  collected,   how   deter- 
mined, 1017. 
poll-taxes.     See  tit.  PoU-Taxeo. 
restitution  when  excess  rate  has  been 

charged,  1018. 
tax   on   bonds   secured   by   real   estate, 

1017  12. 
threat  of  to  sell  land,  effect  of,  1817  IS. 
when  excess  of  rate  has  been  charged, 
restitution,  1018. 
eertlfleate  of  sale 

clerical  errors  in  may  be  corrected,  1008. 
eertlfleate  of  tax-sale 
collector  to  give  duplicate  to  purchaser. 


COIXECTION  OF  TAXES  (Continued^ 
certlllcate  of  tax-sale 

issue  by  collector  is  void»  when,  968  4. 
lien  based  upon  can  be  enforced,  how» 

•84  9. 
mortsraffee's  interest  in  lands  sold*  de- 
termining, 884  10. 
clerical  errors  in  certificate  of  sale  maj 

be  corrected,  1000* 
•collection  of  taxes  from  persons  assessed* 
but  removed  to  another  county*  lOOtt. 
•collector 

must  make  affidavit,  IMIOi. 

indorsement  of  on  list,  IMIOi, 
to    collect    additional    sum    to    defray 
costs,  etc  87A* 
sum,  how  collected,  97fl. 
to  ffive   purchaser  duplicate  eertifloatc 
of  tax-sale,  088. 
coatraet 

awarded  for  printing,  974  6. 

for    commissions,    power    of    board    to 

make,  907  2, 
for  publication   of   delinquent  list,   970 
4-18. 
action  of  board  In  awarding  contraot; 

976   6. 
allowance    and   settlement    of   claim* 

976  6. 
bids  necessary  to  valid  contract,  976  4* 
lowest  bidder,  contract  to  be  let  to^ 

976  9. 
objection    to    contract    for    printing; 

where  made,  977  10. 
publication  in  supplement  of  newspa- 
per, effect,  977  12. 
publication  of  tax-list,  legislative  in- 
tention, 977  11. 
tax-collector  may  select  any  paper  la 
county,   977  IS. 
copy  of  publication  of  notice  to  be  filed 

with  county  recorder,  978. 
costs,  etc,  to  be  paid  before  redemption* 

1007. 

credit  to  be  ffiven  tax-collector  on  final 
settlement,  976. 


recital  in  of  date  of  assessment*  968  6b 
■pecifyingr   issuance  on   Sunday,   988  6* 
void  where  sale  for  excess,  984  8. 
delinquent  lisL     See  tit.  Dellnqvent  Ust* 
publication  of,  when  to  be  made^  and 

what  to  contain,  974. 
when  must  be  completed,  971i 
delinquent  property  sold  to  state  by  oper- 
ation of  law,  979.' 
appointment   of   asent   of   state   unau- 
thorized, 988  2. 
delinquent-tax    list    is    prima    facie    evi- 
dence, 967  S. 
delinquent   taxes,  penalty  of  fifteen  per 

cent,  971. 
description    in    delinquent    list    sufficient 
compliance  with  statute,  when,  974  6. 
duty  to  prepare  tax-list  for  publlcatioOf 

976    7. 
entry  of  penalty  for  delinquency*  971* 

reason  for  imposing,  973  S. 
enumeration  of  particulars,  976  8. 
final  settlement  of  auditor  and  collector, 


general  law  for  collection  of  taxes,  1988  9. 
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land  Irregularly  assessed  not  to  be  sold, 

1006. 
land  sold  for  taxes  encumbered  by  trust 

deed,  etc,  978. 
legislature  to  prescribe  measures  for  col- 
lection, 1088  12-16. 
liability  created  by  valid  assessment*  1088 

11. 
manner    of    collecting    taxes    rests    with 
legislature,   1088  12-16. 
of  making  publication,  978; 
of  publication  of  notice,  968* 
marking  "sold  to  state,"  when,  1007. 
mistakes  which  do  not  affect  sale  of  prop- 
erty for  taxes,  1006. 
notice  of  sale  appended  to  delinquent  list* 

976. 
Object  of  requiring  description,  976   9. 
official  may  designate  where  action  shall 
be  commenced,  1036. 
condition    precedent    to   commencement 

of  action,  1987  8. 
constitutionality  of  provision,  1987  7. 
exceptions  to  the  provision,  1086. 
omission  in  notice  of  names  of  persona 

delinquent*  fatal,  976  10. 
ownership   admitted   by   failure   to   deny* 

1088  10. 
payment    of    tax    by    purchaser    at    sale 
which  is  absolutely  void,  effect,  984  11. 
payment  under  protest,  to  be  in  writing; 
1018. 
action  to  recover  back,  1014  6-19. 
performance  of  conditions  prescribed  es- 
sential  to    right   to   maintain   action 
for,  1088  16. 
persons  assessed,  but  removed  to  another 
county,     collection     of     taxes     from* 
1006. 
prima  facie  evidence,  what  is,  1006. 
presumption  in  favor  of  regularity,  984  IS. 
prima  facie  notice  of  assessment,  997. 

what  books  constitute,  997. 
printed  list  of  lands  sold,  999i. 
duty   of   tax-collector   in   reference  tOb 
1000. 
proceedings,   when  tax  ie  three  hundred 

dollars,  1086. 
public   lands   upon   which   final   payment 

has  not  been  made,  1006. 
publication  of  delinquent  list,  when  mad% 

and  what  to  contain,  974. 
purchaser  at  tax-sale,  989  8-6. 
receipt  for  taxes  paid  to  be  given*  968; 
record  of  certificates  of  sale,  964. 
redemption.    See  tit.  Bedeaiptloa. 
by  executors,  1009. 
by  heirs,  1009. 

distribution  of  moneys  on,  100!k 
may  be  made  in  separate  lots  or  parcels 

of  land,  1018. 
of  property  sold  for,  986. 
accounting   and   distribution   of  pro- 
ceeds, 986. 
how  made,  966. 
not  made  in  time,  tax-collector's  deed 

to  state,  987. 
time  of,  986*  966  18,  14. 
partial  redemption,  1918, 
refunding    of    taxes     illegally    collected 
when  erroneously  assessed,  1991,  1068 
4-11. 
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OOUiBOnON  OF  TAXES  (Contlnue^t) 
remedy  griven  by  act  of  1880,  1088  17. 
■ale  of  property  for  taxes.  1089^ 
amount  of  bid,  108S. 
at  public  auction,  1088. 
deed  to  property  sold  for  taxes,  1084t 
duty  of  controller  and  tax-colleotor» 

1084. 
When  state  university  holds  mortffaire^ 
1084. 

distribution    of    money    received    from 

sale,  1088. 
notice  of  sale,  1082. 
to  be  sent  to  former  owner,  ltt9X 
to  state  what,  1083. 
■els are  and  sale  of  personal  property  for 
taxes,  097« 
excess  of  proceeds  returned  to  ownor^ 

•08. 
fees  and  mileage  on,  OOS* 
made  after  notice,  008. 
manner  of  conductingr  sale,  006* 
settlement    of    collector    with    auditor* 
00& 
comparing  lists,  008. 
oath  of  tax-collector,  OOO. 
title    to    property    vests    in    pun       lor* 

when,  008. 
unsold  portion  to  be  left  where,  008. 
settlement  of  collector  with  auditor,  OflOl 
action  against  collector  for  refusal  or 

necrlect  to  settle,  070. 
action    of    assumpsit    against    tax-col- 
lector, 060  3. 
action  to  recover  funds,  burden  of  proofs 

oee  8. 
duty   of   collector   to   pay   into   county 

treasury,  070  4. 
failure    of    tax-collector    to    pay    over 

taxes,  ground  for  removal,  070  8. 
form  of,  060. 
liability    of    tax-collector    refusing    or 

neglecting  to  settle,  070. 
mode   of   payment   prescribed   must   bo 

followed,  070  7. 
money    paid    under    protest    cannot   bo 

held  by  collector,  070  8. 
tax-'collector  and  bondsman  cannot  bo 
properly  charged  with  misappropri- 
ation, when,  070  9. 
tax-collector  but  an  agent  of  county  for 

collection,  070  8. 
void  tax  to  be  paid  into  county  treaaury 

by  collector,  070  10. 
when  to  be  made,  068w 
writ  of  mandate  will   issue  to  compel 
tax-collector  to  settle,  070  11. 
special  acts  relating  to,  1088  18. 
state  lands  not  paid  for  in  full  subject  to 

entry  and  sale,  007* 
■nit  to  recover  taxes 

against   defendant   personally,   1088  10. 
barred,  when,  1088  20. 
tax-collector 
charged    with    delinquent    taxes,    and 

penalty,  078. 
Is  not  a  party  within  meaning  of  stat- 
ute, 007  4. 
must  report  sales  in  detail  to  oontroUor» 

081. 
to  note  date  of  payment, 
to  publish  notice,  007. 
to  specify  what. 


tax-deeds.    See  tit.  Taz-I 
taxes 
illegally  collected,  refunding,  lOOl. 
of  decedents,  how  paid,  860. 
of  insolvents,  how  paid,  060. 
on  particular  parcels   of  land  may  bo 

paid  separately,  067. 
paid   on  erroneous  assessment,  refund- 
ing, 1001. 
payable,  when  and  where,  068 
time  and  place  of  sale  to  be  designated  la 

publication,  077. 
validity  of  assessment,  as  to.  067  8. 
voluntary  payment  of  illegal  taxes,  1016 

12-22. 
When  delinquent  list  must  be  completed. 

078. 
When  lands  assessed  more  than  once,  1004, 
when    taxes    are    delinquent,    penalty   of 
fifteen  per  cent  to  be  added.  071, 

COLLBCTORS.     See  tit.  State  Barber 


of  San  Diego  Bay,  618. 

COLLBGB   OF   L.BTTBR8.     See  tit.  Univer- 
sity of  CaUfornla. 

degrees  ,in.     See  tits.  Degreesf  ValvcrsHy 

of  California. 
scope  of,  838. 

OOIiliBGB  STUDBNTS 

not  prevented  by  constitution  from  vot- 
ing, 284  18. 

OOIiLBGBS.     See  Ut  University  af  Califev 


COIililSIOlf.     See  tit.  IVavlgatioik 

of  vessels  by  neglect,  64& 

COLUSA  COUNTY 

assemblymen  for,  40. 
boundaries  and  county  seat  of^  1044, 
description    and    boundaries    o^    104^ 
distance  from  Sacramento,  S7. 
notaries  public  for,  16S. 
*    salary  of  district  attorney  of,   1147. 

OOMHANDBn-UV-CHIBF.     See  Ut.  Natiessa 
Guard. 

Of  State  militia.    See  Ut.  State  Militia. 

COMHBRCB 

floating  logs  down  stream,  regulating  ot 

70]«  98. 
transportation  of  passengers  by  sea,  reg* 

ulating  oU  701  87. 

OOMMISSIOlf 

form  of,  issued  by  governor,  181. 

of  deputies,   assistants,   etc,   18& 

of  officers,  to  issue  from  governor,  181. 

other  than  those  Issued  by  governor,  1S& 

to  be  issued  by  governor,  814. 

to  take  testimony  in  contest  of  eleetloS 

for  members   of   legislatureb  6& 
vacancy  in,  how  filled,  60. 
void,  on  election,   etc.,  848, 

COMMISSION  OF  liUNACT 

consists  of  whom,  004, 

duties  of,  SOS, 

examinations  by,  607« 

expenses  of,  60S. 

Information  to  be  furnished  by, 

meetings  of,  004, 

office  of,  604. 

powers  of,  60B, 

reports  by,  007« 
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COMMISSION  OF  LUNACT  (Contlnuefl). 
salary  of  commissioners,  60S. 
seal  of,  804. 

special  investigration  by.  607* 
BvperlntcndeBt  of 

appointment,  604. 

quail  flea tion  of,  604. 

salary  of,  504. 
visits  by,  607. 

COMMISSIONER  OF  DBBDS 

copy  of  law  to  be  sent  to,  179. 

copy  of  statute  to  be  transmitted  to»  171m 

effect  of  acts  done  by,  171. 

fees  of,  171. 

ereneral  duties  of,  171. 

governor  to  appoint.  171. 

list  of  to  be  published,  171,  TTX 

oath  of  office,  where  to  be  filed*  171* 

term  of  office,  171. 

when  oath  to  be  filed,  171* 

COMMISSIONBRS 

capitol.     See  tit.  Capitol  of  State. 
court.     See  tit.  Court  CommisstoBer. 
fish.     See   tit.   Fish    CommlsstoBor. 
harbor.     See  tit.  Harbor  Commlaalonesw 
hi£:hway.     See  tit.  Roads  aud  HlffliwaTa* 

commissioner  of.  duties  of»  1140. 
immigration.      See   tit.   Immlsmtloa. 

appointment  of,  70. 
insurance.     See    tit.    InsnraBCO    ComaUo* 

•loner. 
pilot.     See  tit.  Pilot. 
reclamation.     See  tlL  liasda. 
state  lands.     See  tit.  Ijundm,  PabUe. 
tide-land.     See    tit.    Tide-Land    Comada- 

•loners. 
toll -road.     See  tit.  Roads  and  Hlshwaya* 
transportation.      See     tit.     Frelfflit     and 


water.     See  tit.  "Water  Conunlssloners. 
Yosemlte,  etc     See   tit.   YoaonUto  Talloy 
and  Mariyosa  Big-Tree  Grovo. 

COMinSSIONBRSy   BOARD    OF 

a  Judicial  body,  148  7.  S. 

acts  Judicially  In  determining  validity  of 

claim,  160  4-6. 
appeals  from,  161. 
appointment  of  expert  by,  160  2. 
approval  of  claim  by  and  warrant,  148. 
as  to  claims  provided  for,  but  for  wbioh 

there  is  no  appropriation,  140. 
as  to  unsettled  claims,  140. 
assistant  to  secretary  of  may  be  appointod 

by  governor,  166. 
board  must  invest  school  funds,  tB4» 
chairman  of  and  duties,  140. 
claims  to  be  audited  by  before  oontrollor 
draws  warrant,  161. 
certain  claims  exempt,  169. 
clerks  for  secretary  of,  appointment  and 

salary,  166. 
controller  concluded  by   decision  of.   148 

S.  4. 
deposits  may  be  taken  by,  147. 
determination  aa  to  claims,  148  6»  C 
.  dlaayyroval  of  elaim  by 
as  to,  generally,  140. 
case  not  within  due  time,  140  S. 
cause  without  right  and  against  faot^ 

140  4. 
formal  and  legal  language  need  not  bo 
used,  140  S. 


diSQualiflcatlons  of,  161. 
mandamus  to  compel  action  by,  148  9. 
may  prevent  payment  of  controller's  war- 
rant, when,  16S. 
meetings  of,  140. 
members   may   act  within   their  personal 

knowledge,  160  S. 
must  appoint  printing  expert,  16S. 
must  count  money  in  treasury,  16S. 

controller    and    treasurer    must    permit 

examination  and  counting,  160. 
must  make  affidavit  thereof,  16S. 
piust    examine    books    of   controller    and 

treasurer,  166. 
power  of  board,  restrictions  on,  161. 
power  to  investigate  merits  of  all  claims, 

147  3. 
presentation  of  an  action  on  claims,  147* 
presumption   board   considered   facts,    148 

10. 
proof  and  examination  of  claims,  160^ 
records  of,  140. 
report  on  claims,  161* 
review  of  action  of,  148  11« 
rules  and  regulations,  140. 
secretary  of  and  duties,  140. 
time  of  meeting  for  action  on  claims,  180. 
to  be  notified  of  bonds  ready  to  be  sold* 

164. 
treasurer  to  act  in  place  of  disqualiflofl 

members,  161. 
witnesses  mas:  ^®  subpoenaed  before,  147* 

COMiasSIONS.     See  tit   Natlosud  Ovard. 

allowed  to  auctioneers,  772. 
none  allowed  to  treasurer,  1128. 

OOMMITBIBNT    FOR    DISORDBRIiT    CON- 
DUCT.    See  tit  National  Gvard. 

COMMITTBB3,       I^BGISLATIinB.        See       tit. 
Legislature. 

COMMON  COUNCIL 

accounts  against  cities  to  be  audited  by, 

1108. 
additional  powers  of,  1171. 
clerk,  1170. 

contract  for  gas  and  water,  1177. 
contracts  of,   action  on,  117S  4-9. 
direct  tax  imposed  by  limitation  on,  1181^ 
duty  of,  for  first  year,  1104. 
first  meeting  and  organisation,  1170w 
general  powers  of,  1170,  1171« 
how  constituted,  1170. 
limitation  on  such  power,  IITT,  1178. 
may  contract  for  gas,  water,  eta,  1177* 
may  establish  wards  and  fix  the  number, 

1170. 
may   exercise   right   of   eminent  domativ 

1160. 

may  grant  right  of  way,  1177* 

may  improve  streets,  1170* 

may  make  rules,  1171* 

mayor  president  of,  1108, 

member,  1170. 

number  and  election  of^  1181; 

of  cities,  1104. 

officers  not  tO  be  absent  without  oonoont 

of,  1107. 
ordinance 

as  to,  1178. 

how  passed  over  vetOk  1178* 

how  vetoed,  1178, 
power,  1170,  1171. 
president,  1108, 


COBCMON  COUNCIL   (Continued), 
presiding:  officer,  1179. 
quorum,  1170,  1171* 

reservation  of  rigrhta  to  streets,  1177. 
street  improvements,  how  made  by,  117C 
to  choose  clerk,  etc,  1170. 
to  establish  board  of  health,  1170  ai-2S. 
to  establish  markets,  1170. 
to  fix  terms  of  office,  IIM. 
to  grmmt  antkoifty 

to  ffas  companies,  1177. 
to  water  companies,  1177* 
to  impose  lines,  etc^  for  breach  of  ordl« 

nances,  117S. 
to  impose  penalties  for  violation  of  ordi- 
nances, 1178. 
to  license  and  regulate  business  occupa- 
tions, 117S. 
to  make  rules  reflrulatinff  conduct  of  poo- 

ple,  1174  18. 
to  manage  city  finances,  1174. 
to  provide  for  election  and  appointmont 
of  city  officers,  1104. 
de  facto  officers'  acts  valid  as  to  public^ 

1104  2-6. 
de  Jure  officer,  who  is,  1165  7. 
election  to  vote  on  bond  issue,  1108  10- 

12. 
elections    in    city   and   county    of   San 

Francisco,  1165  8,  9. 
primary    election    law    not    applicable 

when,  1165,  14. 
proper  custodian  of  ballots,  1165  16. 
provisions  for  special  cases,  1166  17. 
regristration,  entry  of,  1166  18. 
statute  resulatins  formation  of  oleotloa 
precincts,  1166  19. 
to  provide  for  liffhtinff  city,  1178b 
to  reamlate 
burial  of  dead,  1178; 
keepinr  and  use  of  animals,  U78b 
streets,  1174. 
to  suppress  nuisances,  1178. 

COMMON  liATir 

rule  of  decision,  1108. 

statutes  in  derogation  of,  construed*  4t 

GOMMCTTATIOH 

for  higrhway  labor,  6S7, 

fund,  to  what  applied,  710. 

In  relation  to  immigration,- 716* 

money  to  be  paid  into  state  treasury.  Tit, 

other  In  relation  to  Immigrratlon,  719i. 

GOMPAnrnes,    firbl     see    tlL    FIvoo    sa« 
Ftremeii. 
militia.    See  tit  National  Guard* 


GOMPBNSATTON,     See  tits.  Attaekesf    Bm- 
ployeesf    Ollleera. 

certain     laws    In   relation   to,   preservodt 

114& 
controller  to  withhold  certain  from  au- 
ditors and  treasurers,  1026. 
for  service  after  close  of  session  of  legis- 
lature, 67. 
how  audited  and  paid,  817. 
not  allowed  for  certain  services,  114& 
of  assessor 

for  collecting  delinQuent  taxes,  lOlOu 
for  collecting  poll-taxes,  lOM. 
for  enrolling  militia,  468. 
of  board  of  directors  of  insane  asylum, 
608. 


of  certain  officers,  acts  In  relation  to,  pro- 
served,  18. 
of  city  board  of  examination,  488. 
of  deputy  school   superintendent   of  San 

Francisco,  364. 
of  district  attorney,   for  prosecuting  de- 
linquent   purchasers    of    state    lands, 
871. 
of  gruardian  of  Yosemite  Valley  and  Mari- 
posa Big-Tree  Orove,    876. 
of   inspectors    of   steamboats    In    certain 

case,  640. 
of   members   and   officers   of   legislature^ 

869  87.  • 
of  messenger,   with  presidential   election 

returns,  816. 
of  officers  of  election,  how  audited*  aS8» 
of  pilot  commissioners,  868. 
of  presidential  electors,  817. 
of  road  commissioners,  666. 
of  school-census  marshals,  887. 
of  secretary  of  board  of  regents,  S46L 
of  state  board  of  education,  886. 
of  state  printer,  107. 

how  ascertained,  110. 
of  tax-collector,    for  seizing  and  soiling 

personal  property,  008. 
of  United  States  registers  and  receiver^ 

788. 
of  vaccine  agent,  786. 
of  witnesses  subpoenaed  by  supenrlsont 

1008. 
regulation  of^  714  160. 
GOBfPUTATTON    OF    TIMBL      Seo   tit.    TISM^ 
Computation  oi^ 
as  to,  la. 
certificate  of  nomination,  filed  on  holiday, 

18  2. 
day  upon  which  event  happens,  to  be  ex- 
cluded. IS  S,  4. 
GONCBAIiBD  WBAPONS 

State   ordinance  prohibiting  carrying  o^ 
roi  100,   101. 
GONDBtaNATION  PROCBBDINQg.      See  tit 
Eminent  DonuUn. 
construction   of  statute   liberal    In  favor 
of  property-owner,  4  7. 
GONGR1B88 
power  over   rights   of  oltisens   of  static 
98  4. 
GONGRBSSIONAIi  BliBCTION 
clerk  to  produce  ballots,  when,  887* 
contest  of,  806. 
GON<iUBST 

effect  of  on  cltisenshlp,  84  7-14, 
GONSANG17INITT 

code  provision  not  common -law  rule^  4  H 
GONSOLIDATION 
Of  Cities,  acts  concerning,  preserved*  I8* 
of  cities  and  eonntles 
status  of  officers,  80  8-8. 
system  of  taxation  under,  81  ^  10. 
GON8TABLB8 
are  township  officers,  1106. 
governed    by    law    prescribing    sherliTs 

duties,  1146. 
legalizing  acU  of  in  1874,  1146. 
prohibited  from  practising  law,  lUSt 
to  attend  Justice  court,  1146. 
CONSTITUTION 
does    not   establish   local    and   municipal 
governments  proprlo  vigrorcb  84  17. 


coif  STITVTIOlf All  AMBlfDinDlfTf 

advertising  of.  SM. 

proposed    amendment,    invalidity,    certifi- 
cate by  secretary  of  state,  9M  t. 

CONSTITUTIONAL    LAIV.      See    tit    Retvo- 
actlve  Laws. 

code  cannot  by  retroactive  effect  devest 

riffhts,  8  26. 
Judgment    in    sense    of    constitution    and 

contract,  7  7. 
judiciary   will    set   aside   legislation    and 

protect  rlgrhts,  7  6. 
lefiTislatlve  control  over  remedy.     See  tit. 

Ijeirlslatlve  Control. 
retroactive  remedial  laws   are,  when,   !• 

62. 
statute    extending    time    of    redemptioBt 

unconstitutional,  10  60-68. 
vested  rights.     See  tit  Tested  Rlghta* 

CONSTRUCTION 

codes   construed   as   one   statute,  S  note^ 

8  6-8,  4  2,  8. 
conflict  in  code  provisions,  title  resorted 

to,  6  2. 
general  and  special  acts,  rule  as  to,  4  6. 
In    proceedings    in    favor    of    property* 

owner  in   condemnation   proceedings* 

4  7. 
Judicial  interpretation  of  statute,  4  6. 
of    contracts,     as     regards    weight    and 

measure,  7IIS, 
of  mandatory  statutes,  liberal   rale  pro- 
vails,  251. 
of  official  bonds,  198,  188. 
of  Political  Code,  4. 
of  repeal  as  to  certain  officers,  B. 
of  statutes,  in  general  terms,  8  17,  18,  687« 
of  the  codes.    See  tit.  Codes. 
of  words  and  phrases,  14. 
of  words  giving  Joint  authority,  18. 
provision   similar  to   existing   laws,   hom 

construed,  8. 
rule  of  statutory,  4  8,  9. 
special  provision  controls  general,  8  10. 
statutes  not  expressly  retroactive,  as  to^ 

8  15. 

CONTAGIOUS  DISBASBS 

duties  of  state  board  of  health  in  relation 
to.     See  tit.  State  Board  of  Health. 

state  ordinance  requiring  removal  of  pa- 
tients, 701  98. 

CONTBHPT 

aid  of  counsel  for  witness,  01  !• 
of  legislative  committee,  01. 
refusal  to  answer  question,  01  2,  08, 
supervisors  may  punish  for,  1087. 

CONTBSTING   BISECTIONS.     See   tit.   Blee- 
tloa. 

CONTINGBNT  BXPBNSB  FUND 

of  superintendent  of  public  printing.  Ulk 

CONTINGENT  BXPBNSBS 

of  insurance  commissioner,  138% 

CONTRA  COSTA  COUNTY 

assemblymen  for.  40. 
description  and  boundaries  of,  1008. 
distance  from  Sacramento,  87. 
notaries  and  county  seat  of,  1008. 
salary  of  district  attorney,  1147. 
treasurer    of,    when    to    settle    with   con- 
troller, 102& 


CONTRACT 

by  supervisors,  to  bo  made  to  lowest  bid- 
der, 1087. 

certain  officers  prohibited  from  being  in- 
terested in,  ISSf  180. 

construction  of,  with  reference  to  weights 
and  measures,  788, 

destroying  by  denying  remedy,  10  68,  64. 

for  transportation  of  pupils  in  union  high 
schools,   418. 

judgment  is  a,  7  7. 

law  made  after  existenoo  of,  altering 
terms,  7  11. 

material  on  publio  building  to  bo  fur- 
nished by,  708. 

obligation  of 

includes  what,  7  It. 
may    be    impaired    without    being    de- 
stroyed, 7  12. 

obligation  of  and  rights  of  parties  under. 
10  49,  60. 

obligation  of  includes  remedy,  10  67. 

obligation  of  not  affected  by  code,  0  1-22. 

power  of  legislature  to  affect  past,  7  14. 

prohibition  to  suo  Is  impairment  of,  T 
16-18. 

reauiring  performance  of  other  condi- 
tions, 8  19. 

statute  impairs  obligation  of,  when.  8  88. 
to  repair  wharves,  docks,  etc.,  6801 

CONTROLUSR  OF  8TATB 

a  civil  executive  officer,  70^ 
avdltor  to  transmit 

report  to,  by  mail,  1080, 
statement  to,  801,  878. 

books  of  to  be  examined  by  board  of 
examiners,  168. 

certificate  of  settlement,  80. 

chairman,  when,  78. 

concluded  by  decision  of  board  of  exam- 
iners, 148  8. 

county  treasurer  to  settle  with,  1086. 

distribution  of  reports  of,  00. 

duties  of 
against  defaulters,  81. 
in  relation  to  national  guard,  480L 
in  X  elation  to  state  printing  fund*  IIX 

employees  of,  81. 
salaries  of,  81,  88. 

estimate  of  school-tax,  88, 

ox  officio  member  of  state  tide-land  com- 
missioners, 70. 

general  duties  of,  87-00. 

list  of  special  acts  relating  to,  88, 

manner  of  ascertaining  and  paying  ao- 
counts  of  state  printer,  110. 

may  designate  county  where  certain  ac- 
tions may  be  brought.  108& 

may  direct  district  attorney  to  prosecute 
delinquent,  1038. 

may    employ    extra    counsel    In    certain 
cases,  1088. 

may  examine  books  of  any  revenue  of- 
ficial, 1028. 

may  require  district  attorney  to  prosecute 
tax-collector,  970. 

member  of  state  board  of  equalization,  78; 

mode  of  election  and  term  of  office,  78. 

must  draw  warrants,  in  what  order,  80. 

must  not  draw  warrants  until  ordered  h^ 
examiners,  161. 


INDBX. 


CONTROLLER  OP  STATE  (Contlnlle^[). 
must  permit  examination  In  counting  of 

moneys  in  state  treasury,  16S. 
must  permit  inspection  of  books,  16S« 
not  to  draw  warrant  for  claims  not  au- 
dited by  board  of  examiners,  161« 
number  of  clerks  for,  70. 
number  of  copies  of  report  to  be  printed* 

60. 
offlcial  bond,  9X 
order  in  which  warrants  to  be  drawn  by^ 

80. 
penalty  for  failure  to  settle  with*  lOM. 
porter  of,  and  salary,  88, 
proceedings  by,  against  defaulters,  01, 
prohibited  from  dealing  in  certain  ocrip^ 

180. 
prosecution  of  oflleers  suilty  of  defraud- 
ing? state  of  revenue,  1027. 
controller    ma7    designate    county    la 

which  action  to  be  brought,  1098, 
special   counsel  may  be  employed*   oz- 
penses,  1038, 

as  to,  01. 
bookkeeper,  OS, 
clerks,  OS. 
deputy,  01* 
separate  account  of  school  fund  to  be  kept 

by,  00. 
scttlemeBt  of  county 
auditors,  with,  1088, 
treasurer,  with.    See  tiL  Couty  VreMH 
vrer. 
special  duties  connected  with  school  fund* 

00. 
state  harbor  commissioners  to  report  to» 


COIfVBNTIOBr  OF  SUPIBmiWTlBM  Uhjuv 

expenses    of     superintendents     attendins. 


statement  of,  to  contain  what,  1097* 
to  deduct  fees  and  mileage  of  treasurer  on 
•  settlement,  1087. 
rate  of  mileage  to  be  allowed  treasurer* 
1027. 
to  draw  warrant  in  favor  of  person  sur- 
rendering certain   certificate  of  pur- 
chase, 874. 
to  draw  warrants  on  normal  school  fund* 


to  make  annual  estimate  for  school  ox- 

penses,  02. 
to  make  entries  on  auditor's  report,  1087* 
to  number,  etc,  certificates  of  settlement; 

00. 
to  report  to  governor,  60. 
to  reside  at  Sacramento,  174. 
to  transfer  money,  when,  112. 
to  withhold  certain  compensation,  1028, 
vacancy  in  office,  how  filled,  210. 

CONVENTION.     See  tit.  Nomlaatloa  of  Can- 
didates. 

delesrates  to  be  elected  at  primaries,  SIS* 
expense  of  not  a  public  charge,  821« 
legality  of,  831. 
list  of  delesrates  holding  credentials,  881. 

duplicate '  list,  881. 
officer  of,  certifying  nomination,  form  of 

certificate,  260. 
to  nominate  eandldates 

for  city  or  town  offices,  821. 

for  county  or  city  and  county  offlcoo* 
821. 

for  representatives  in  congress,  821« 


superintendent  of  public  izistractloii  aaj 
call,  808. 

CONVEYANCES 

by  which  rlffht  of  war  1*  aeauired,  to  tw 

recorded.  048. 
tax -deeds,  effect  of,  087*  OML 
to  the  state,  where  recorded.  81* 

CONVICTS 

disqualified  from  voting,  28S. 

inbane,   reception,   etc  at  asylum*  881 

C70PYRIGHT 

of  reports  of  decisiona  of  aupreme  eosrt 

104. 
on  text-books,  461* 

COROBTER 

auditiner  accounts  of,  1144. 

disposition  of  effects,  eta«  rooelTOd  tnB, 

1121* 
fees  and  expenses  of,  1181« 
fees  of,  when  acting  as  sheriff,    118^ 
Justice  of  peace  to  act  as*  in  certain  csse^ 

1144. 
may  subpoena  physician  or  chemist  for 

what  purpose,  114& 
may  summon  physician,  surffoon,  or  chea- 

ist  to  inspect  dead  bodr*  oto.  UA 
mode  of  election  of,  ITS. 
money  received  from  in  treasury  may  bt 

demanded,  when,  1121. 
penalty   for  failing   to  pay  over  certsli 

moneys,  etc.,  1121. 
powers  and  duties  of  In  San  Frandseoi 

1140. 
to  bury  body,  when,  1144. 

expenses  chargre  on  county*  when,  1144 
to  deliver   to   county   treasurer  property 

found  on  body,  1144. 
to  deliver  up  personal  effects  of  deceased 

person,  1144. 
to  discharcre  duties  of  sheriff,  when,  UA 
to  execute  process  where  sheriff  a  ptrtTi 

1120. 
to  file  certain  statement,  1144. 
to  hold  inquest,  1144. 
vacancy  in  office  of,  1144» 
what  to  be  done  with  property  recelTCd 

from,  1121. 
when  ex  officio  public  administrator,  IM 
when  to  act  as  sheriff.  1120*  1140. 
when  treasurer  must  sue,  1121* 

CORPORATION 

acts  concerning  gas,  preserved,  18. 

as  citizen,  20  8. 

charter  of  municipal,  preserved,  18, 

In  general.    See  tit  By-Laws. 

governor  may  order  inquiry  into  aflaln 

of.  77. 
Insurance    commissioner    may    determine 

name  of,  128. 
property  of,  where  assessed,  010. 
responsible  for  road  poll-tax  assessed  to 

employees,  038. 
to   make   certain   statement   to   assenor, 

000. 

COSTS 

all   must   be  paid  before  redemptioa  of 

land  sold  for  taxes,  1007. 
effect  of  dividing,  1007. 


INDBX. 
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COSTS  (Continued). 

in    action   against   delinquent  purcl^aAeni 

of  state  land,  807. 
of  criminal  actions  removed,  UOOw 
of  surveyingr  disputed  county  boundari6S» 

ioe7. 

on  removal  of  criminal  action,  lUO^ 

certificate  of  amount.  1160. 
-when    allowed   in   action   against   county 
clerk,  242. 
COUNTIES 

Absence  of  officers  from  state,  IIU* 

action  by  or  on  behalf  of,  1079  2. 

acts  authorizing  officers  to  appoint  tub* 

ordlnates,  preserved,  18. 
acts  consolidating,  preserved,  1& 
acts  dividing  Into  assessment  and  collao* 

tion  districts,  preserved,  18. 
administering  oaths,  1112, 
approved  certificate  to  be  conclusive^  IMM^ 
are  legal  subdivisions,  1070  8. 
as  to,  8S. 

assemblyman  for  respective,  40. 
assistants  and  deputies,  1110,  llll* 
attorney,    employment    of    to    eommenoo 

action,  1072  4. 
bodies  corporate,  1070. 
bond  not  fixed  by  law,  1114. 
bovadaries  and  coaaty  SMits  at 

Alameda,  1002. 

Alpine,   1051. 

Amador,  1051. 

Butte,  1047. 

Calaveras,  1004* 

Colusa,  1044. 

Contra  Costa,  lOOS* 

Del  Norte,  1041. 

£1  Dorado.  1040. 

Fresno,  10S6. 

Humboldt,  104S. 

Inyo,  1060. 

Kern,   10S6. 

Klamath,  1041. 

I^ake,  1044. 

Lassen.  1042. 

Los  Angeles,  1088* 

Marin,  1066. 

Mariposa,  1054. 

Mendocino,  104S. 

Merced,   1068; 

Mono,  1003. 

Monterey,  1060. 

Napa.  1066. 

Nevada,  1047* 

Placer,  1048. 

Plumas,  1046. 

Sacramento,  1060. 

San  Bernardino,  lOOX* 

San  Diego,  1067. 

San  Francisco,  lOOOw 

San  Joaquin,  1062. 

San  Luis  Obispo,  1068^ 

San  Mateo,  1060. 

Santa  Barbara,  1068* 

Santa  Clara,  1061. 

Santa  Cruz,  1060. 

Shasta,  1041. 

Sierra,  1046. 

Siskiyou,  1042. 

Solano,  1084. 

Sonoma,  1063. 

Stanislaus.  106X 

Sutter,  1040. 


Tehama,  1043, 
Trinity,  1046. 
Tulare,  1066. 
Tuolumne.  1064. 
Yolo,  1060. 
Yuba.  1048. 
boundary  of  county  marks  limit  of  power 

1072  8. 
certificate  of  amount  of  costs  on  removal 

of  criminal  action,  1160. 
change  or  removal  of  county  seat,  petition 
for  removal  of,  1067. 
election  for  change  of,  1007« 
as  to,  1067. 
how  conducted,  1068. 
when  not  to  be  held,  1060. 
place  selected  to  be  declared,  106& 
statement   of   result   of   election    to   bo 

filed  with  county  clerk,  1068. 
supervisors  to'  give    notice    of    result, 
1068. 
charges  to  be  audited,  ll48u 
classification  of,  1078. 
as  to  inhabitants,  1073. 
new  census  governs,  1074. 
judicial  notice  of  results  of,  1074  2. 
United  States  census,  1074  S. 
commissioners  of  highways  for,  633. 
common-law  rule  that  action  did  not  lis 

against.  1072  6,  6. 
compensation  of  supervisors,  1160. 
consolidation  of  certain  offices,  1106. 
contract    by    for    collection    of   property, 

1072  7. 
costs  of  criminal  actions  removed,  1160, 

certificate  of  amount,  1160. 
costs  of  surveying  boundaries,  1067. 

to  be  apportioned  equally  among  coun* 
ties  interested,  1067. 
county  charges,  1148. 

oounty  divided  or  boundary  altered,  which 
owns    real   property   for  purposes   of 
taxation,  1067. 
definition  of,  1038. 

disputed  boundaries,  how  settled,  1060. 
report  of  surveyor-general  on  disagree- 
ment of  supervisors,   1066. 
"due  course"  defined,  1040. 
"in,   to,   or  from   ocean   shore"  defined, 

1040. 
"mouth  of  creek'*  defined,  1041. 
"other  courses"  defined,  1040. 
"to,     on,     along,     and     with     mountain 

ridge"  defined,  1040. 
"to,    on,    along,    with,    up    or    down    a 
creek"  defined,  1040. 
election  and  term  of  county  officers,  1107. 
emi^oyment  of  counsel  other  than  district 

attorney,  1072  4-11. 
enumeration  of  county  charges,  1140. 
ex  officio  duties  of  officers,  1106. 
governed  by  new  census.  1074. 
how  classified,  1073. 
judgment    against    board    of    supervisors 

of,  1072,  11. 
limitation  of  powers  of,  1073. 

temporary  loans,  1073. 
may  be  relator,  1072  8. 
may  purchase  toll-bridges,  681. 
may  sue  In  its  own  name,  1072  •• 
misconduct  in  office,  1112. 
"mouth  of  creek"  defined,  1041. 
name  and  designation  of,  1071* 


COUNTIES  (Continued). 

not  made  a  municipal  corporation,  1079  4» 
not  to  borrow  money  on  temporary  loan* 

1078. 
not  to  loan  credit,  107S. 
notaries  for  respective,  108. 
number   of   in   state    designated    In   th!« 

code,  1040. 
number  of  supervisors  for,  1070. 
oath,   bond,   and   powers   of   consolidated 

offices,   1100. 
officers  at  county  seat,  1111. 
officers  entitled  to  fees,  lUMk 
officers  of,   1104. 

officers  to  reside  at  county  seat*  111& 
official  bonds,  classified,  lllS. 
omission  to  consolidate,  1100. 
other  provisions   relating  to  county  offl* 

cers.  Ills. 
owningr    and    operatincr    ferries    without 

boundaries,   1072  12. 
people  of  are  not  corporation,  1070  6. 
petition  for  changre  of  county  seaL 

tit.   Chanve   of   Conrnty   Seat* 
powers  of 

enumeration  of,  1071# 
how  executed,  1071* 
limitation  of,  1078. 
loaningr  credit  of,  107S. 
private    property    of    inhabitant    of,    not 

liable  on   execution  against,  1078  18. 
provisions   not    applicable   to   San   Fran* 

Cisco,   1101. 
Quasi-corporations  with  power  to  sue  and 

be  sued,  1070  6. 
real  property,  what  county  owns  for  par- 
poses  of  tax  when  county  divided  or 

boundary  altered,  1007. 
reclamation  districts  lying  in  more  than 

one,  818y  82eK. 
report   of   surveyor-general   on   disagroo- 

ment  of  supervisors,  1006. 
rolling  stock  of  railroads,  how  assessed* 

020. 
suit  must  be  brought  by  county,  1078  14. 
survey  heretofore  made  declared  approved 

and  delivered,  1007* 
survey  of  lands  in  two  counties,  1148, 
■nrveyor-general 

report  on  disagreement  of  supervisors, 

1006. 
to   determine   boundary,    ordering   now 
survey,    1006. 
toll-bridge,  within  two,  076. 
township   officers,   1100. 
vacancies,  how  filled,  1111* 

COUNTY  ASSBSSOR.     See  tit   Araeaa^. 

COUNTY  AUDITOR.     See  tit.  Auditor. 
duty  of  In  relation  to  high  school  bond% 

807. 
Aaty  In  relatloB  to  rovenuo 

act  of  under  provision  constitutes  as- 
sessment of  taxes,  when.  062  t. 

affidavit  of  auditor  necessary  to  valid- 
ity  of  assessment,  003  6,  7. 

duty  of  in  case  of  conflicting  boards  of 
supervisors,  062  4,   6. 

duty  upon  receiving  statement  of 
changes  made  by  state  board,  861  2. 

mandamus  to  compel  performance  of 
express  duty  of,  062  7,  8. 


report  of,  of  valuation  of  property  ro- 

deemed,   06& 
statement  of  must  show  what,  064. 
to  compute  and  enter  tax  against  prop- 
erty and  foot  up  totals,  861. 
to  deliver  duplicate  assessment-book  to 
collector,  062. 
affidavit  of  auditor  attached  to,  882. 
duplicate  assessment-roll    is    tax-col- 
lector's  warrant,  868  4, 
lapse  of  time  does  not  relieve  auditor 
from    duty    to    deliver    duplicate* 
868  6. 
tax-collector     no     right     to     enforce 
without  affidavit  of  auditor,  868  6. 
to  enter  total  valuation  of  property  in 

assessment-book,  800. 
to  follow  directions  of  state  board  of 
equalization    In    equalizing    assess- 
ments,  861. 
to   furnish   assessors   personal-property 

receipts.  864. 
to  prepare  duplicate  statement  showlnc 
what,  860. 
to  transmit  same  to  state  controller 
and  board  of  equalisation,  861« 
to   transfer  assessment-book  from  one 

collector  to  another,  868. 
to  verify  all  statements  made  by  hlnw 


duty   of   to    levy   tax   for   high   schools* 

400. 
extension  of  time  to  perform  certain  aets 

by,  1282. 
failure  to  make  report,  penalty,  1028. 
other  duties,  1jl84» 
penalty  for  failure  to  forward  statement 

to  state  board  of  equalization,  888. 
quarterly  statement  concerning  collection 

of  revenues  to  be  made,  when,  1]84» 
semiannual  reports  of  to  controller, 
settlement  with  debtors  of  county, 
statement  to  be  filed  and  posted,  1184. 
to   count   money   in    treasury   and   make 

statement,  1184. 
to  draw  warrants,  when,  1188. 
to  examine  books  of  treasurer,  when,  1184» 
to   keep  accounts  and   file  receipts,   etc 

1188. 
to  make  certain  entries  In  account  with 

treasurer,  1027. 
to  settle  accounts,  1188. 
to  settle  with  debtors  of  county,  1188. 
to  transmit  report  to  controller  by  mall, 

1026. 
warrants  drawn  by  must  specify,  wha^ 

1188. 
warrants  of  auditor  to  be  numbered  con- 
secutively, 1188. 

COUNTY  BOARD  OF  ES<lUAXIZATION.     SOO 

tit.  BqualiMitloii. 
application   for  reduction   necessary,  84]* 
board  not   necessarily   limited,  842  8. 
changes  In  assessment,  844  4-10. 
elerk  of  board 

duty  of.  840  4. 

oath  as   to  correctness  of  record,  8flL 

to  record  proceedings,  alterations,  eta» 
848. 
compensation  of  officers.  848  8,  4. 
correction    in    assessment-roll,    888    S. 
county  government  act  under,  888  4. 


INDBJU 


OOXJNTT  BOARD  OP  EQUALIZATION  (Con- 
tinued), 
county   recorder   must   transmit   abstraot 
of  mortgages,  049. 
action  thereon,  042. 
duty   of   distinguished   from    that   of  as- 
sessor, 938  2. 
«ntry  made  by  clerk  of  board  in  minutes^ 

as9  8. 
equalization   after  time  fixed  by  ttatuta^ 

effect  of,  989  7. 
examination  of  person  assessed  for  pur- 
pose of  equalization,  941* 
exclusive  power  to  raise  or  lower  assess- 
ments, 989  4. 
Judicial  capacity  of  board,  948  2. 
Jvrlsdlctlon 

of  board  on  verified  petition,  940  S,  4. 
to    tax    franchise    of    corporation, 
9-lS. 
no  reduction   to  be  made  unless  on  ap- 
plication, 941* 
notice  completes  Jurisdiction,  941  6. 
mailing  under  rules  of  board,  940  6. 
may  be  given  on  own  motion  of  board* 

041  7. 
publication  of,  insufllclent,  041  8. 
notice  designed  to  srive  tax-payer  oppor- 
tunity to  appear,  040  6. 
notice    of    meeting    to    equalise    assess- 
ments, 021. 
petition  to  correct  assessment  when  filed 

too  late,  046  8. 
powers  of  board,  080  X 
property  not  assessed  to  owners,  duty  of 

board  as  to,  040  14. 
property  sold  for  taxes,  stamping  on  sub- 
sequent bills,  044. 
re-assessment    of    franchises,    notice    of^ 

045    9. 
refusal  to  reduce  tax,  effect  of,  041  9. 
relief   from   over-valuation,   delaying  ap- 
plication for,  041  10. 
remedy  for  over-valuation  of  assessment; 

040  16. 
rights  of  tax-payers  cannot  be  affected  by 

irregularity,   040   16. 
•upervlBors 

assessor    and    deputy    to    attend    upon 
hearing    of    application    for    reduc- 
tion, 042. 
may  examine  person  assessed  for  pur- 
pose of  equalization,  041. 
may  subpoena  witnesses  and  take  erl- 

dence,  041. 
testimony  of  witnesses  examined  before 
board,  041  2. 
eupervisors    empowered    to    equalize    as- 
sessment,  040. 
supervisors   may   direct   new   assessment, 
when,  044. 
constitutionality   of   provision,   044  8. 
extended  power  and  duty  of  assessor, 

044  2. 
notice  to  owners,  044. 
supervisors      to      equalize      assessments, 

038. 
supervisors  to  use  records   in  equalizing 

assessment,   043. 
valuation  made  by  assessor,  041  11. 
valuation    placed    upon    property    by    as- 
sessor,  040   17. 
voluntary   appearance  of  corporation  be- 
fore board,  046  7. 


writ  of  certiorari  not  granted  to  review 
action  of  board,  046  10. 

COUNTY  BOARDS  OF  BSDUCATION 

adoption  of  text-books  by,  as  to,  426  7. 

board  of  supervisors  to  appoint,  428. 

board  prohibited  from  preparing  person 
for  examination  for  teacher's  certifi- 
cate, 420. 

compensation  of  members  of,  424. 

duties  of,  426  2. 

examination  by,  how  conducted,  427« 

examination  for  teachers'  certificates  by. 


expenses  a  county  charge,  424. 
granting  certificate  without  examination, 
427. 
grammar  school  certificates,  427. 
grammar  school  certificates  to  holders 
of      primary      school      certificates, 
when,  428. 
high  school  certificates,  427. 
kindergarten-primary  certificates,  428. 
renewal  of  certificates  by,  438. 
valid  certificates  continued  in  force, 
granting  of   certificates   to   teachers, 

8,  4. 
how  composed,  428. 
may  grant  certificates  upon  examination. 


£n^ammar   school    certificates, 
special  certificates,  427. 
meetings  of,  424. 
oath  of  oflloe  of,  428. 
organization  of,  428. 

permanent  certificates  granted  by,  when, 
428,  420. 
valid  until  revoked,  420, 
permanent  certificates  may  be  issued  by, 
when,  430. 
credentials  and  conditions, 
form  of  certificate,  481. 
powers  of,  42B. 

to  adopt  and  use  seal,  426. 
apparatus,  42B. 
list  of  books,  425. 
rules  and   regulations,  428. 
to  grant  limited  certificates, 
to   grant   permanent   certificates, 
to  have  necessary  printing  done, 
to  issue  diplomas,  42S. 
to  keep  record,  42B. 
to  prescribe  and  enforce  rules,  42S. 
to  revoke  or  suspend  certificate,  ground 
for,  42(k 
qualifications  of,  428. 
quorum,  423. 

refusal  to  issue  certificates,  426  6. 
regulations   of   which   confiict   with   law, 

426  6. 
Special  meetings  of,  424. 
teacher's  standing  to  be  indorsed  on  cer- 
tificate, 427. 
vacancy  in,  how  filled,  428. 
when  superintendent  may  appoint,  428. 

COUNTY  CLBRK.     See  tit.  Clerk. 
a  constitutional  ofilcer,  1132  2. 
actions    against    for    refusal    to    register, 

242. 
actions  to  compel  cancelation  of  registry. 


affidavit  as  to  destruction  of  unused  bal- 
lots, 274. 


COUNTT  CLERK  (Continued). 
boDd  of.  Ills. 
certificate  of,  of  fllins  of,  etc,  of  bond  of 

notary  public,  1«8. 
costs  In  action  affainst,  24a» 
duties  of 
as    ex    officio    sealer    of    welffhts    ana 

measures,  114. 
as  to,  1131,  118X 

as  to  sending  out  certificates  of  nomi- 
nation, 264. 
In   contest   of   election   of  members  of 

legrislature,   68,  69. 
In  relation  to  ballots,  807  8. 
on  receivingr  state  returns,  SIS. 
on  returns  made  by  assessor,  MO* 
of  election  of  governor,  814. 
of  presidential   electors,  81S. 
receiving  district  returns,  81S» 
relative  to  proof,  S40. 
•lection  of,  1107. 

•X  officio  clerk  of  supervisors,  1076L 
ex  officio  sealer  of  weights  and  measure!^ 

114. 

failure  to  draw  lines  required,  SOS  8. 

fees  of  county  sealer,  US. 

filing  bond  of,  907. 

great  register  to  be  printed,  948. 

may  employ  messenger,  810. 

may  issue  exempt  fire  certificates,  770^ 

may  issue  process  and  attest  proceedings. 

1188  8. 
mode  of  election  of,  173. 
must  distribute  printed  copies,  944m 
must  enter  names  therein,  988. 
must  file  affidavits,  940. 
must  give  certificate  of  registration,  949> 
must  make  copy  of  register,  948. 
not  to  make  public  divorce  or  attaohmont 

matters,  when,  990. 
of  district  court,  notice  of  contested  oleo* 

tion  to  be  filed  with,  68. 
of  supervisors  to  receive  returns,  80& 
official  bond  of,  where  to  be  filed,  907* 
official  bonds  to  be  filed  with,  190. 
prohibited  from  practicing  law,  etc,  lllS; 
proof  of  necessity  of  appointment,  S16» 
record  of  official  bonds  by,  181. 
records  of  court  to  be  kept  by,  llSl* 
rules  governing  entry,  988. 
standards  of 

to  compare  with  those  of  state  sealer^ 

116. 
weights  and  measures  for,  114. 
statement   of    result   of   election   for   ro* 

moval  of  county  seat  to  be  filed  with* 

1008. 
to  deliver  returns  to  supervisors,  80& 
to  file  copy  of  register  returned,  808. 
to  give  notice  of  contest  of  title  to  oflU% 

188. 
to  issue  certificates  of  election,  when,  819L 
to  keep  ballots  returned  unopened,  SOOL 
to  keep   great  register,  986. 
to  keep  index  of  citizenship,  1189. 
to  keep  office  at  county  seat,  1111. 
to  mail  sample  ballots,  909. 
to  make  up  district  returns  of  electloOt 

819. 

to  make  up  returns  of  election  of  stato 

officers,   818. 
to  produce  ballots,  when,  807. 
to  provide  ballots,  when,  9C7. 


to  reside  at  oounty  seat,  lllS. 

to  transmit  statement  of  changes  by  stat* 

board  of  equalization,  860. 
When  to  be  ex  officio  auditor  and  recorder. 

1106. 
When  to  cancel  entry,  941. 
when  to  open  and  when  to  destroy,  807« 
OOUNTY  COURT.     See  tit   Coarts. 

COUNTY   INDBBTJBDNBSS.     See  tit.   Pvnd- 
lug  iBdebtedaess. 

assessment  to  pay  interest  on,  1080. 
board  of  equalization  to  assume  controU 

1081. 
bonds  for,  1089. 
failure  to  levy  tax,  owner  may  file  bond 

with  state  controller,  1091* 
funding  outstanding,  1088. 
notice  to  treasurer  of  transfer  of  bonds^ 

1080. 

redemption*  1090. 
sale  of  bonds,  1089. 

COUNTY  JAILS.     See  tit.  Jolts. 

COUNTY  JUDGES.     See  tlL  Jvdges. 

COUNTY  OFFICERS 

absence  from  state,  1118. 

oertain  must  reside  at  county  seat,  lllSL 

oertaln    prohibited    from    practising    law, 

1118. 
OlvU  penalty  for  nonperformance  of  doty* 

1119. 
•onsolldated  offlces 

bond  of,  1100. 

compensation   of,   1100. 

oath  of,   1100. 
oonsolldating  offlces  by  board,  1108L 
oounty  Judges,  1108. 

election  and  term  of,  UOOi. 
Oligible,  who  Is,  1109. 

to  district  and  township  offices,  HOC 
•Bluneratlon  of 

as  to,  generally,  1104. 

board  of  supervisors,  1104. 

eommissioners  of  highways,  when*  HOC 

coroner,  1104. 

county  assessor,  1104. 

county  auditor,  1104, 

county  clerk,  1104. 

oounty  judge,  1104. 

county  recorder,  1104, 

oounty  surveyor,  1104* 

oounty  treasurer,  1104, 

district  attorney,  1104. 

justice  of  the  peace,  llOOi. 

phonographic  reporter,  not  a,  1104  4 

public  adminl8t;>ator,  1104  6-7. 

school  superintendent,  1104. 

sheriff,  1104. 

tax-collector,  1104. 
office  of  created  by  leglslatarob  HMO. 
Justices  Of  the  peace,  llOOi. 

election  and  term  of,  11081 
may  act  by  deputy,  174. 
may  administer  oaths,  111& 
may  appoint  deputies,  1110. 

mode  of  maKlng  appointments,  llll. 

official  mention  of  public  officer  Includes 
deputy,   1111* 
office  hours.  1111. 

offices  united  and  consolidated,  1106. 
official     bonds     classified     and     amoimts 

thereof,  1118. 

when  amount  not  fixed  by  law,  1114. 


IIVDBX. 


COTJNTT  OFFICERS  (Continued). 

omisBlon   to   consolidate,   proceedings   on* 

iioe. 

restrictions  upon,  175. 

vacancies,  how  filled,  llll* 

-what  offices  to  be  open  at  county  seat* 

1111. 
-when  elected  and  term  of.  1107. 
COUNTY  RECORDER.     See  tit  Recorder. 
books  to  be  used  by,  118S. 
duties  of  respecting  record  of  mariu  and 

brands,  7S4. 
duty  on  receipt  of  instrument  to  be  re- 
corded, 1139. 
duty   to  transmit   abstract  of  mortgages 

to  assessor,  942. 
fee   of    for    services    in    connection    with 

board  of  vital  statistics,  744* 
fees  to  be  paid  to,  1140. 
filing  copy  to  impart  notice,  118& 
indexes,  may  keep  two  or  more  in  samo 

volume,   11S9. 
Indexes  to  be  kept  by,  118«. 
instruments  recorded  to  be  indorsed*  118^ 
instruments  to  be  recorded  by,  IISB. 
liability    for    neglect    of    certain    duties, 

1189. 
may  keep  two  or  more  indexes  in  samo 

volume,  11S9. 
partition,  to  record  decrees  of,  lisa 


of  certificates  of  sale,  1188. 

restoration  of  lost  or  destroyed, 
records  to  be  open  for  inspection,  1140* 
to  have  custody  of  records,  1130. 
to  indorse  recorded  instruments,  1188* 
to  make  searches,  1139. 

certificates  of  searches,  1189. 
to  procure   record  books,   118S. 
to  record  decrees  of  partition,  1138. 
to  return  or  destroy  contracts,  plans,  and 
specifications,  when,  1140. 

COUNTY  SCHOOL-TAX.     See  tit.  Schools. 
disposition  of  proceeds  of  tax,  489. 
duty    of    auditor    where    supervisors    fail 

to  make  levy,  439. 
estimate  of  by  county  superintendent,  488. 
ascertainment    of   number   of   teachers, 

489. 
calculating       amount       required       por 
teacher,  maximum  rate,  488. 
levy  and  collection  of  tax,  488. 

deduction  of  fifteen  per  cent  from  valu- 
ation, 487. 
rate  of,  how  determined,  488. 
special  fund  for  teachers*  salaries,  487. 
procedure  if  fund  is  insufficient,  487. 
unused  special  fund  to  be  transferred  to 
general  fund,  487. 
liability  for  violation  of  act,  487. 
special  fund  for  payment  of  teachers*  sal- 
aries, 487,  438. 
liability  for  violation  of  act,  437,  488. 
no   demands   whatever   to  be   paid   out 

of,  438. 
statement  of  amount  of  used,  487,  488. 
unused    portion    to    be    transferred    to 
general  fund,  487,  489. 
statement  of  amount  of  money  used,  487. 
COUNTY  SEAT.     See  tit.  Counties. 
COUNTY  SUPERINTENDENT  OF  8CHOOIj8* 
Bee  tit.  Schools. 


COUNTY  SURVEYOR.     See  tit  Sarveyor. 

assessor    may    require    to    make    certain 

surveys,  904. 
bonds  of,  1118. 
oourses  to  be  run  by  true  meridian,  1148. 

variation  and  date  to  be  noted,  1143. 
disputes  before  court  concerning  title  to 

lands  in   two  counties,   1143. 
duty   where  supervisors   fail   to   approve 

report,  1068. 
field  notes  to  be  transmitted  to  surveyor- 
general  when  required,  1148. 
may  employ  assistance  and  collect  there- 
for,  1143. 
plats,  to  be  transmitted  to  surveyor-gen- 
eral when  required,  1143. 
sorveys  by 

how  made,  where  interested,  1143. 
of  lands  in  two  counties,  1142,  1143. 
true  meridian,  1148. 
surveys  of  lands  in  two  counties,  1148* 
to  assist  surveyor- general,  when,  1148. 
to   employ   assistants,   when,   1148. 
to  make  surveys  on  application  made  to 

him.   1148. 
to  record  and  furnish  copies,  etc,  1148, 
to  survey  swamp-lands,  816. 
to  transmit  plats  and  field  notes  to  sur- 
veyor-general, when,   1148,  1143. 
true  meridian 

courses  to  be  run  by,  1143. 
variation  and  date  to  be  noted,  1148. 
what,  to  survey  disputea  county  bound- 
aries, 1060. 
when  interested  in  lands,  court  may  ap- 
point some  other  person,  1148. 

COUNTY  TREASURER.     See  tit  Treasurer 
of  Cooaty. 

action  on  official  bond  of,  1117  2. 

action  when  warrant  not  re-presented  in 

time,  1180. 
auditor   to    make   certain   entries   in   ac- 
count with,  loas. 
books    and    vouchers    of,    subject    to    in- 
spection, 11881 
claim  of  allowed  by  supervisors,  1117  8. 
controller 
may  determine  settlement,  1088. 
to   deduct    fees    and   mileage,    etc   on 

settlement,  1087. 
to    notify    county    treasurer    of    stato 

school  money,  1025. 
county  treasurer  to  retain  same,  1080. 
how  balance  to  be  paid*  1088. 
dvtico  of 
as  to,  1118. 

in  relation  to  high  school  bonds,  897. 
illegal    demands    to   be    refused   payment 

by,  1117  6,  7. 
Injunction  does  not  lie  to  restrain,  when, 

1117  8. 
mandamus   to   compel   payment   of   legal 

claim,  1117  9-11. 
manner   of  making  payments   into   state 

treasury,    1027. 
may  be  suspended  by  supervisors,  1181. 
mode  of  redeeming  warrants,  1119. 
money  from  coroner  in  treasury  may  be 

demanded,  when,  1181. 
must  not  loan  public  money,  1121. 
must  not  make  general  deposit  of  publlo 
money,  1181. 


COUNTY  TRBASURBR   (Continued). 

must  note  the  Interest  paid  on  warrant* 

iiao. 

must   permit   examination   of   books   and 

counting  of  moneys  in  treasury,  llll» 
neglect  to  settle,  penalty  for»  1036. 
no  commission  allowed  to,  IIH. 
notice  of  redemption  of  warrants,  lllA. 
what  it  must  state,  and  how  published. 
1110« 
payment  by,  of  order  of  supervisors  ap* 

parently  lawful,  1117  12,  13. 
penalty  for  neglect  to  settle,  lOM, 
penalty  for  not  reporting,  liao. 
priority  in  payment  of  warrants,  lltti 
public  depositary  of  school  fund.  Ml  8-lS. 
rate  of  mileage  allofred,  mas. 
registry  of  warrants  when  no  funds,  lllt^ 
report  to  board  of  supervisors  each  ses* 

sion,   liao. 
penalty  for  not  reporting,  liao. 
robbery  of  moneys  in  treasury,  liability* 

1117  14. 
semiannual    reports    to    county    auditor* 

loae. 

semiannual  settlements  of,  lOas. 
settlement  by  with  auditor  monthly  and 

annually,  liao. 
settlement  with  controller  upon  his  order* 

102S. 

sureties  on  official  bond  are  not  responsi* 

ble.  when,  1117  is 
to  file  controller's  statement  with  auditor* 

1026. 
statement  to  contain  what,  10a7« 
to  receipt  for  moneys  received,  1110. 
to  receive  no  compensation  for  collecting 

school  taxes,  44S. 
to  receive  no  money  except  on  certifloato 

of  auditor,  1118. 
warrant   upon  school  fund,  payment  by, 

1117   6,   ft.       . 
What    must    do    with    property    received 

from  coroner,  1121. 
when  must  sue  coroner,  liai. 
when  must  sue  district  attorney,  ItSl. 

COURSES  OF  INSTRUCTION 

boards  of  education  may  change,  S80. 
home  study  not  to  be  required,  SOI. 
restriction  on  number  of  recitations,  SOI* 

COURSB  OF  STUDY.     See  tit.  Sehoola. 

COURT  COMMISSIONBRS 

duties  of,  where  prescribed,  17& 
mode  of  appointment,   172. 
powers  of,  172. 

COURTS.    See  tit.  Judges. 
police.     See  tit.  Judges. 

additional     court     for    San     FrancisoOb 

1170. 
in  cities  of  a  certain  population,  1170. 
records  of,  subject  to  control  of  Judges^ 

1182  4. 

seal  of.  defined,  IS. 
superior.     See  tit.  Judges. 


reporter  of  decisfono.    See  tit. 
of  SnpreBfte  Court. 

reporter,    phonographic      See    Ut. 


See  tit  Bailiff. 
See    tit    Cleric 


of    Supri 


supreme 

bailiff  of. 
clerk    of. 

Court 
justices  of.     See  tit  Judg 
library  of.     See  tit  Utorary  of  Sup 

Court. 


secretary  of.    See  tit 
preufto  Court. 

COURTS  ARB  PUBLIC  HIQHlPrAYS* 

COURTS-MARTIAIi.  See  tit  Natloual 

COWS 

regulating    the    keeping    of    within    city 
limits,  701  99. 

GRBDIT8 

have  situs  at  domicile  of  creditor,  888  IS. 
to  be  assessed  for  purposes  of  taxation, 
880  IS,  14. 

CRIMB8 

repeal  of  act  creating,  when  no  l>ar  to 

indictment  OS. 
dgbt  of  state 

to  punish  for,  St. 
to   serve   process   on   territory   ceded   to 
United  States,  28. 

CRIMINAIi  ACTION 

oosts  on  removal  of,  1150. 
certificate  of  amount  1180. 
proceedings  for  collection  oC 

CRUBLTY  TO  ANIMALS.     See  tit 

DAILY  JOURNAL 

Of  each  house  of  legislature  to  be  printed. 


DAIRIBS 

regulating  ot  702  104. 

DAMAGBS 

actions  for,  caused  by  mobs,  etc, 
appropriation  of  for  highways  taken  for 

toll -road,  006. 
liability  of  municipal  corporations,  U87. 
liability  of  owners  for,  done  by  drtr^s 

of  teams,  088. 
riparian    owners    liable    for    certain*    to 

reclamation  works,  8S7*  8SS. 
sheriff  liable  in  certain,  1120»  1127. 

DAMS 

property  and  taxable,  800  41. 

DANGBROU8  HOU8BS 

vacation  of,  7S8. 

DAY 

defined,  707. 

fractions  of  considered,  when,  707  2, 
fractions  of  not  regarded  in  law,  787  S. 
Interpretation  of  term  "day,"  787  i» 
what  constitutes,  707. 

•DAY-TIMB* 
defined,  768. 

DEAD  ANIMALS 

removal  of,  702,  196,  109. 

DBAD  BODIBS.     See  tits.   Borytuir  Ground 
of  State  I  Cemeteries. 

certain  officers,  to  surrender  for  dissec- 
tion, 740. 

coroner,  when  to  bury,  114^ 

examination  of,  1140. 

In  San  Francisco,  not  to  be  removed  with- 
out permit  788. 

not  to  be  interred  without  permit  In  Son 
Francisco,  780^  7S8. 

physicians,  etc.,  may  obtain,  for  dissec- 
Uon,  740. 


I1BL4F    CHTI«miBir.      See   tit    Deaff   Dvmby 
AMd  Blind  ABylnm. 

oral   teaching   to   be   provided   by   board 

of  education  of  city,  etc.,  S89. 
separate  classes  to  be  maintained  for,  9SB» 

DBlAFf  DUMBy  AND  BLIND  ASYLUM 

approval  and  filing  of  official  bond,  5SC 
approval    of    estimates    and    drawing    of 

money,  S87. 
blindness  and  deafness  defined,  OSd. 
board  of  directors,  537. 

approval  of  estimates  by,  687* 

control  of  Institution  by,  S87« 

drawing  money  by,  B87« 

powers  and  duties  of.  687. 

to  receive  no  salary,  68& 
bonds  of  treasurer,  580. 
change  of  name,  585. 
controlled  by  board  of  directors* 
distribution  of  reports,  69. 
duties  of  treasurer,  689. 
geological  cabinet  for,  680. 
maintenance  of  pupils,  53S. 
niuntoer  of 

copies  of  report  to  be  printed, 

trustees,  7<l. 
objects  of,  S38. 

powers  and  duties  of  board*  887* 
principal  teacher 

bond  of,  688. 

powers  and  duties  of,  68& 

qualifications  of,  S88t 

salary  of,  688. 
person  not  resident  of  the  state, 
proving  and  filing  of  official  bonds,  6S0« 
trustees,  how  appointed,  78. 
trustees,  when  to  make  report,  m 
who  entitled  to  benefits  of,  68S. 

PESATH 

fees  of  recorder  for  registry,  74^ 
of  notary  public,  effect  of,  168. 
recorder  to  keep  book  for  recording,  lUflb 
to  keep  Index  to  register,  1188. 
to  transmit  report  to  secretary  to  state 
board  of  health,  744. 
records,  of,  786. 
In  Sacramento,  788. 
in  San  Francisco,  786. 
register  of  Interments,  760i. 

in  San  Francisco,  786. 
register  of,  to  be  kept  by  recorder,  74^ 
registry  of,  743,    See  tit.  Bnreav  of  Vital 

Statistics. 
reports  of,  to  be  transmitted  to  recorder* 

748. 
return   of,   in  San   Francisco,   by  physi* 

clans,  786. 
returns  of,  786. 

DBBTOR 

act  for  relief  of  insolvent,  preserved,  ]& 
may  pay  creditor's  poll-tax,  toax 

DBBT8 

acts  funding  state,  preserved,  18, 
board  of  supervisors  not  to  contract  cer- 
tain, lOINI.    See  tit  Indebtedness. 
counties  not  to  contract,  1078. 
evidence  of,  personal  property.  Iff, 
of  reclamation  districts  may  be  compro« 

mlsed,  888. 
situs  of  at  domicile  of  creditor,  868  It. 


DBCISIOir 

retroactive  effect  of  not  permitted*  •  11. 

DBCIiARATION 

as  establishing  residence,  88  IS. 

DBCORATIONS.    See  tit.  National  Gnard. 

DB  FACTO  OFFICBR 

as  to,  generally,  44  6-28. 
how  regarded,  44  5,  6. 
legal  office  necessary,  44  8. 
office  having  Irregular  existence,  44  9. 
salary,  what  applicant  must  show,  44  10- 
14. 

change  in  rule,  amendment  of  statute, 
46  15-19. 

pleadings,  48  20-28. 
Who  Is,  44  8. 


of   officers    and    employees,    how   paid* 

688. 
of  officers,  how  paid,  688. 
of  treasurer,  688. 
term  of  office  of  trustees^  78* 


bond  of,  688. 
duties  of,  688. 
salary  of,  688. 

DBFAULTBRS 

defects    In    official    bonds,   not   yitiating; 

900. 
proceedings  against  by  state  oontroUor* 

81. 

DBFICIBNCIBS 

Insurance  companies  to  make  np^  188^ 

DBFINITION 

Of  acre,  781. 

of  allegiance,  8X 

of  ballots,  864. 

of  barrel,  788. 

of  blindness,  688« 

of  cemetery,  748* 

of  chain,  781« 

of  citizens.  28. 

of  city,  1181. 

of  "credits,"  880. 

of  day,  787. 

of  "day-time,"  78& 

of  "debt,"  888. 

of  deposition,  14. 

of  "full  cash  value,"  8881 

of  gallon,  788. 

of  hogshead,  788, 

of  holidays,  U. 

of  "Improvements,"  includes  wha^  888L 

of  land,  14. 

of  law,  1186. 

of  leap-year,  787* 

of  lumber,  660b 

of  magistrate,  14, 

of  mile,  781. 

of  newspaper  of  general  olronlatlOD.    Boo 

tit.  Newspaper* 
of  "night-time,"  78& 
of  notice,  1188. 
of  oath,  14. 
of  ounce,  781« 
of  peace  officer,  14, 
of  person,  14> 
of    "personal    property*"    incladeo   wha^ 


of  pound,  781« 
of  process,  14, 


DEFINITION  (Continued). 
of  property,  14. 

includes  what,  8M^ 

personal,  14,  880* 

real,  14,  888. 
Of  public  office,  44  1. 
of  "real  estate,"  includes  what, 
of  rod,  761. 
of  seal,  IS. 
of  signature,  14. 
of  sovereifirnty,  34  IS. 
of  state,  14. 
of  swear,  14* 
of  terms  used  In  statutes  In  relation  to 

taxes  and  taxation.  888. 
of  testify,  14. 
of  tickets,  264. 
of  trade-mark,  7ff7. 
of  United  States,  14. 
of  'Valuation,"  888.. 
of  vessel,  14. 
of  week,  767. 

of  words  of  description.  UMA.  UMl* 
of  writ,  14. 
of  writing,  14. 
of  year,  14,  787* 
DESGRBES 
at  annual   examination   of  XJnlyerslty  of 
California,  838,  840. 

in  college  of  letters,  840. 

method  of  determination  at.  880. 
to  graduates  of  affiliated  colleges,  840. 
.    to  students  not  resident  at  uniyersity, 
to  students  resident  at  university. 

DB  JURB  OFFICBR 

who  is,  44  2. 

DBLBGATBS 

to  convention  to  be  elected  at  prlmarlM^ 

819. 

DBIilNdUBNT 

purchasers  of  state  lands.    See  tit.  Lands. 
taxpayers.    See  tit.  Taxes  and  Taxation. 

DBLIAidUBNT  LIST 

manner  of  making  publication  of,  078^ 
notice  to  sell  to  be  appended  to»  870; 
publication  of,  874,  12S8. 

what  to  contain,  874. 

when  made,  874. 
selection    of   paper   by    tax-collector   for 

publication,  977  18. 
when  must  be  completed.  878. 

DBLINCiUBNT  TAXB8 

action  to  recover  to  be  brought  by  ottor* 
ney-general,  87  IS. 

DBIi  NORTB  COUNTT 

assemblyman  for,  48. 

boundaries  and  county  seat  oC  1041. 

description  and  boundaries  of;  1041. 

distance  from  Sacramento,  87. 

notaries  public  for,  188. 

salary  of  district  attorney  of,  1148. 

treasurer  of,  when  to  settle  with  control- 
ler, 102B. 
DBPOSIT 

by  insurance  commissioner,  184,  188. 

county    treasurer   may    make   special    la 
banks,  1121» 

DEPOSITIONS 

by  board  of  examiners,  147. 
by   insurance    company.     See    tit.    lasnr- 
SBce  Company. 


defined,  14. 

In  contested  election  cases,  68»  88. 

In  legislative  contests,  68. 

member  of  board  of  commissioners  mar 

take,  147. 
to  be  transmitted  to  secretary  of  statow 

68. 

DBPUTT 

acts  authorizing  appointments  oC  pro- 
served,  18. 

aliens  not  to  be,  178. 

oounty  officer  not  to  act  as,  of  anothor 
officer  in  county,  174. 

holds  at  pleasure  of  principal,  T7* 

how  appointed,  178^  188. 

number,  177,  248. 

oath,  184. 

of  auditor  In  certain  cases,  1118u 

of  county  clerks.  1188. 

power  to  perform  duties  of  principal.  191b 

powers  and  liabilities,  IIU. 

DBSCRIPTION 

words  of,  1040,  1041. 

DBSTROYBD    RBCORD.      See    tit    Lost    0» 
Destroyed  Record. 

DBTBNTION    HOSPITALS.      See    tit.    8tste 
HcMpitals. 

DIAGRAM 

to  be  procured  by  superintendent  of  ototo 
printing,  when.  111. 

DIPLOMAS 

revocation  by  board  of  trustees  of  normal 
schools,  848. 

DISCRIMINATION 

against  foreigners,  88  1. 

DISINTBRMBNT.     See  tit.  Dead  Bodlcfl, 
DISQUALIFICATION.    8oe  tit.  OiiallAeatioih 

DISSBCTION 

physician  to  have  certificate  from  medical 

society,  748i 
physicians,    etc.   may   obtain   bodies   for. 

748i 
Sheriffs  to  surrender  bodies  to  physldaam 

when,  746;i 

DISSOLUTION  OF  CORPORATION 

property  belongs  to  stockholders,  189^ 

DISSOLUTION     OF     HIGH     SCHOOL     DIS- 
TRICT 

of  union  high  school  district,  41M» 
proceedings  for,  408. 

DISTANCES,    LBGAL.      See    titS.    Contl8S| 
Legal  Distances. 

DISTRIBUTION 

books  to  be  marked  before,  88. 

of  printed  copies  of  great  register,  944. 

of  property  of  decedent  to  be  withhold  till 

taxes  paid,  088. 
of  reports  of  supreme  court.  88; 
of  statutes,  84,  88, 

DISTRICT  ATTORNBT 

annual  settlements  of  with  auditor.  1881. 

bond,  1118. 

compensation  of,  in  such  oases,  STim 

consent  of,  to  alter  assessment-booh 
1098. 

controller  may  requirOb  to  commence  cer- 
tain action.  1088. 

dismiss  suit  against  delinquent  pur- 
chasers, when,  871. 


vnaExx* 


ista 


DISTRIC3T  ATTORNEY  (Continued), 
duties  of,  1141. 
duty  mm  to 

delinquent    purchasers    of    state   landflp 

Intrusion  on  public  lands,  27* 
fees  of  In  certain  counties,  114T. 
legal    adviser    of    board    of    supervl«Qr«, 

1142. 
must  brlnff  action  against  assessor,  1AM. 

defenses,  1020. 
must    not    act    as    attorney    for    olalma 

against  his  own  county,  1141. 
not    to    act    for    claims    against    county* 

1142. 

office  at  county  seat,  llll. 

penalty  for  neglecting  to  pay  oyer  cer- 
tain moneys,  1121. 

qualifications  of,  1142. 

salary,  how  paid,  1147. 

settlement  with  auditor.  lOSl* 

to  count  moneys   in  treasury  and  make 
statement,  1184. 

to  file  copy  of  decree  in  such  case,  8T1. 

to  Institute  action  against  tax-collector, 
when,  070. 

to    Institute    action    on    assessor's    bond, 
when,  02S. 

to  proceed  against 

delinquent  purchasers,  tfT9» 
violators  of  law,  1141  J. 

to  prosecute  assessor  fraudulently  assess- 
ing property,  051. 

to  prosecute  auctioneers,  when,  778. 

to  reside  at  county  seat,  1118. 

when  treasurer  must  sue,  1121* 
DISTRICT  lilBRARIBS 


order  for  to  be  submitted,  421« 

to  be  stamped,  421« 
control  of  library,  422. 
fund  of,  421. 

how  expended,  421. 

order  for  books  to  be  submitted,  421. 
library  fund  of.  In  cities  not  divided  into 

districts,  421. 
location  of  library,  422. 
special  power  to  trustees,  422. 
who  may  use,  422. 
DISTRICT  OFFICERS.    See  tit  CemtT  Of- 

llcers. 
eligibility  of,  1104. 
DISTRICT  SCHOOL-TAX.     See  tit  Sehoolfl. 
election  to  determine,  440. 

DISTRICTS 

acts  relating  to  assessment  and  oolleotlon, 

preserved,  18. 
reclamation.     See  tit  Lands* 
road.    See  tit  Roads. 
school.    See  tit  Schools. 

DITCHES 

crossing  highways,  048. 
how  assessed,  028* 

DIVIDENDS 

by  insurance  companies,  184. 

DIVORCE 

pleadings  and  testimony  not  to  be  mado 

public,  220. 
record  in  not  open  to  Inspection, 

dockage:.    See  tit  Wkarfavo. 


DOCKET 

attorney-general  to  keep,  OS. 

DOCKS.    See  tit  Wharves. 

DOCtlMENTS 

number  to  be  printed  by  state  printer, 

108. 

DOGS 

Impounding,  found  at  large,  706  14S,  144. 

DOMICILE 

distinguished  from  residence,  88. 

DRAFTS.     See  tits.  National  Gnardi    State 

Militia. 
DRAINAGE.    See  tit  Reclamation  Dlstrlets. 
of  lands,  818. 

DRAINS 

noxious  vapors  arising  from  any  city,  702 

110. 

DRAWBRIDGE 

how  regulated,  880. 

over  navigable  streams,  880. 
DREDGING.     See   tit    Bimtm   HarlMr   Oom- 

mlMsloners. 
DRIFTWOOD.     See  tit  Lvmbev. 
DRILLS.     See  tit  National  Gnard. 
DRUM  CORPS.    See  tit  National  Gnard, 

DRUNKARDS 

custody  and  restraint  of,  26. 
home  for.    See  tit  Home  for  the  InebrtalOb 
DRUNKENNESS.     See  tit  Intoxication. 

DUPLICATE 

assessment-book.    See  tit  Taxes  and  TasB- 

atlon. 
of  lost  certificate  of  purchase,  888. 
of  lost  or  defaced  land  warrants,  872. 
EASEMENTS  AND  SERVITUDES 

acquired  by  establishing  highway,  827. 
EDUCATION.    See  tits.  Sehoolsf   University 

of  California. 
EDUCATION,   STATE   BOARD   OF.    See  tit 
School*. 

BEL  RIVER 

act   regulating  salmon   fisheries   In,  pro- 
served,  18. 

EL  DORADO  COUNTY 

assemblymen,  40. 

boundaries  and  county  seat  1048. 

description  and  boundaries  of,  1048^ 

distance  from  Sacramento,  87. 

legal  distances  from  county  seat  87. 

notaries  public,  168. 

salary  of  district  attorney,  1147. 

treasurer,  when  to  settle  with  state,  18Mk 

BISECTION.    See  tit  National  Gnard. 
aetion 

costs,  against  whom  taxed,  242, 

for  refusal  to  cancel  entry,  242, 

parties,  242. 

to  compel  registration,  242, 
affidavit  made  to  assessor,  240. 
and  contest  of.     See  tits.  Contest  f   Legls- 

latnre. 
appointment 

of  election  boards,  248, 

of  election  boards  by  electors,  240. 

of  judges  and  inspectors  of  election  for 
school  trustees,  874,  442. 
arrest  electors  privileged  from. 


KLECTION  (Continued). 

asslataace  to  Illiterate  Totcni 
aa  to,  generally,  asi. 
list  of  voters  assisted  to  be  kept, 
oath  of  asslster,  281. 
oath  of  party  assisting,  tSU 
removal  of  slip  from  ballot,  9B& 
to  be  rendered  by  whom,  281« 
kaUotobox 
to  be  exhibited  at  polls,  m. 
to  be  provided  for  polling  plao%  SHb 
teUota.     See  tiL  Ballots. 
as  to,  generally,  loes. 
clerk  to  keep  unopened,  8M. 
definition  of,  2S4»  907. 
disposal  of  rejected  ballots,  801. 
folded  together,  to  be  rejected,  801. 
form  of,  2ffX 
how  to  be  folded,  278. 
marked,  to  be  rejected,  288,  28«» 
mot  to  be  folded 

how,  278. 

Within  certain  limits,  278. 
yaper  for 

to  be  kept  by  secretary  of  stata. 


to  be  uniform,  856,  271. 
persons  not  to  be  asked  to  disclose^ 


r^e«ted 

to  be  indorsed,  801. 

to  be  preserved,  288. 
to  be  uniform,  286,  271« 
to  have  no  marks  on  outside,  278* 
vsed  at  election 

to  change  county  seat,  lD6a 

to  levy  school-tax,  442. 
blanks,  furnished  by  supervisors, 
koards    of    election.      See    tit.    Board    of 

BleetlOB  Commlssloaers. 
how  appointed,  248,  248. 

judges  and  clerks  may  administer  oaths, 
280. 

judges  of,  not  to  be  of  same  party,  248^ 

organization,  248. 

to  be  sworn,  260. 

to  post  copies  of  great  register,  288. 

to  proclaim 

closing  of  polls,  252. 

opening  of  polls,  252. 
when    to    issue    certificate   of   eleotioiv 


booths,  occupancy  of,  278. 
boundaries 

of  election  precincts, 
altered,  how,  245. 
cancelation 

action  to  compel,  242. 

necessary  before  registration  elsewherik 
240. 

Of  entry  on  great  register,  240^  241* 
parties,  242. 
canvass  of  retoma 
as  to,  810. 

certificate  by  county  clerk,  812, 
commissions  by  governor,  814. 
declaration  of  result,  811. 
defecU    in    forms,    when    disregarded. 

district  returns 

as  to,  generally,  812. 
transmitted,  how,  812. 


duty  of  clerk  receiving  district  retunm, 

812. 

duty  of  secretary  of  state,  814. 
meeting  of  supervisors  for,  888. 
of  election 

for  governor  and  lleutenant-govomor* 
814,  816. 

to  remove  county  seats^  1868. 
postponement,  880. 
•tate  retvms 

as  to,  generally,  818: 

how  transmitted,  812. 
statement  entered  of  record,  Sll» 
transmitted,   how,  812^  812^  818. 

vass  of  votes 
ballots 

to  agree  with  names  In  list,  881* 

when  destroyed,  807. 
olerk  to  keep  ballots  unopened,  888. 
commenced,  how,  800. 
copy  of  register  to  be  filed  in  dork^ 

ofllce,  808. 
counting  votes,  801. 
Inspector  to  keep  papers,  808. 
member  of  board  to  deliver  to  oooaty 

clerk,  805. 
papers  to  be  sealed  up,  804. 
public  and  without  adjournment, 
return  lists. 


and  ballots,  to  whom  delivered, 
to  be  delivered  to  supervisors, 
tallies,  802, 
tickets   to   be   strung   and   enclosed  la 
sealed  envelopes,  808. 
easting  vote  is  not  an,  when,  224  2. 
certificate 
of  election  for  school  trustees,  878. 
of  election  of  members  of  congress,  818^ 
of  election  to  levy  school-tax,  442. 
of  registration  by  clerk,  242. 
when  to  be  issued  by  secretary  of  stat^ 
81. 
eertiflcate  of 
evidence  50. 
when  to  be  issued  by  secretary  of  atatsw 


ebailenge 

at  election  for  school  trustees,  S7K, 

at  primary  elections, 

conviction  for  felony, 

determined,  how,  288 

grounds,  204. 

having  before  voted, 

if  person  refuses  to  be  sworn,  vote 
jected,  207. 

list  to  be  kept, 

Mon-resldence 
In  precinct, 
in  state,  286. 

proceedings  in  determination  ot 

rules  read  if  requested,  288. 

rules  to  determine  residence^  287. 

term  of  residence^  how  computed, 

want  of  identity,  286, 
derk  of  election 

may  administer  oath,  268i. 

on  district  returns,  etc,  812, 

sworn,  850. 

to  keep  tallies  of  votes,  802, 
oommissions.  Issued  by  governor,  814. 
eompensatlon 

how  audited  and  paid.  817. 


IlfDBSX. 


ELECTION    (Continued). 
compensation 

Of  messenger  with  presidential  election 

returns*  818. 
of  officers  of  election,  SS8. 
of  presidential  electors,  817. 
contestlnir 

of  governor  or  lieutenant-governor,  60^ 

•1. 
of  members  of  legislature*  58^  88. 
costs,  when  allowed  against  county  olerl^ 


•onnty  clerk 

actions  against,  S48L  *  * 

costs  in  action,  242. 

dnty 

on  receiving  district  returns,  9i% 

on  receiving  state  returns,  818. 

on  returns  by  assessor,  840. 

on    returns   of   election   of   governor^ 
814. 

on    returns    of   presidential    eleotors^ 
816. 
great  register  to  be  printed,  848; 
may  employ  messenger,  816. 
rules  governing  entry,  888. 
to  cancel  entry,  when,  241. 
to  deliver  returns  to  supervisors,  808> 
to  distribute  printed  copies,  844. 
to  enter  names  therein,  288. 
to  file  aflUdavits,  240. 
to  file  copy  of  register  returned, 
to  give  certificate  of  registration, 
to  keep  ballots  unopened,  808. 
to  keep  great  register,  288. 
to  make  copy  of  register,  248. 
when  to  open  and  when  to  destroy.  807* 
day  of  general,  holiday,  12» 
district  returns 

as  to,  generally,  812L 
duty  of  clerk,  812. 
made  up,  how.  812. 
transmitted,  how,  812, 
tf  cctloa  precincts 
aa  to,  generally,  812. 
board  may  alter,  248. 
boundaries  defined,  248. 
if  not  designated,  how  appointed,  247. 
limitation    to    powers    given    to    board* 

247. 
place  for  holding  election,  247« 
supervisors  to  establish,  240. 
electors 

exempt  from  militia  duty,  228» 
meeting.  818. 

presidential,  when  chosen,  818* 
privileged  from  arrest,  228. 
qualification    of,  to    vote    at    municipal 

elections,  1184. 
Qualifications   and   disabilities,  2889  28& 
registration,  288,  244. 
rights  of,  82,  88. 
separate  ballots,  817. 
to  make  lists  of  persons  voted  for,  817* 
vacancies,  how  supplied,  817. 
voting,  and  returns,  817. 
who  may  vote  at  primary  elections, 
first,  for  city  officers,  1188. 
first,  for  "common  council,"  1188; 
for  school  trustees,  878. 


governor 

canvass  of  returns  for,  8181 

duty  in  relation  to  presidential  electors, 
818. 

returns  on  election  of,  814. 

to  issue  certificates  to  membra  of  con- 
gress, 818. 

to  issue  commissions,  814. 

to  issue  proclamation   of  election. 


transmitted,  how,  814. 
Sreat  register 

action  for  refusal  to  register, 

affidavits  to  be  filed,  240. 

blank  for  cancelation,  240. 

certificate  of  registration,  242, 

clerk's  office  in  San  Francisco  to  be 
open  on  election  days  for  registra- 
tion, 244. 

copy  of 

as  to,  generally,  248. 
printed,  248. 

returned    by   board   of  Judges   to   be 
filed,  804. 

defendants  in  action,  242. 

duty  of  clerk  upon  assessor's  returns. 
240. 

entry  must  show  what,  288* 

names  entered  in,  288. 

plaintiffs  in  action,  242. 

printed  copies  to  be  distributed,  244. 

proceedings  to  obtain  cancelation,  242* 

registration,  when  canceled,  240* 

rules  for  governing  entry,  288. 

to  be  kept,  288. 

when  entry  canceled,  24]« 
how  conducted,  1088. 
how  ordered,  1087. 
Inspector  of  election 

appointment,  248. 

general  powers,  240. 

of  election  for  school  trustees,  874» 

of  election  to  levy  school- tax,  442, 

to  be  sworn,  280. 

to  keep  certain  papers,  808. 
Ivdges  of  election 

appointed  by  inspector,  when,  248; 

for  school  trustees,  874. 

may  administer  oaths,  260. 

not  of  same  political  party,  248; 

to  be  sworn,  280. 

to  levy  school- tax,  442. 
judicial   election,   proclamation,  224. 
Jurisdiction  of  common  council  over,  1171* 
■semtoers  of  congress 

certificate  of,  810. 

duty  of  secretary  of  state  as  to^  818. 

election,  when,  818. 


of  ballot,  272. 
of  poll-lists,  268. 
general,  when  held, 
PoL  a— 80 


as  to,  generally,  81h. 
transmitted,  how,  81& 

notice,  441. 

oath 

administered  by  board  of  election,  248» 
officers  may  administer,  260. 

of    certain    officer,  provided    by    constitu- 
tion, 73. 

of  clerk  of  supreme  court,  180. 

of  county  and  township  officers,  1107« 

of  governor  or  lieutenant-governor,  who 
may  contest,  80. 

of  members  of  assembly,  48. 

of  members  of  congress,  818* 


ELECTION    (Continued). 
of  members  oC  lesrUlaturo,  who  may  con- 
test, 68. 
of  officers  of  legrislature,  6S. 
of  school  district  to  Issue  bonds  In  caao 

of  conflasrrationp  121&, 
of  state  senators,  48,  40. 
of  United  States  senators,  S1& 
offenses.     See  tit.   Crimes  aad  Ylolatli 

of  Election  Laira. 
paper 

secretary  of  state  to  keep, 
to  be  furnished  on  application* 
place  of  election 

designated  by  whom,  247. 
how    appointed    when    not    deslffnate^ 
247. 
plurality,  to  elect,  297. 
poll-lists 

form  of,  2SS. 

must  be  kept  and  returned  by  board  ot 

trustees,  878. 
want  of  form  not  to  vitiate, 
polls 

ballot-box  exhibited  at, 
opening  and  closinfir*  251. 
proclamation 

at  closing  of  polls, 
at  opening  of  polls. 
precincts 

board  may  alter,  240. 

boundaries  defined,  2481. 

limitations    of    powers    of    supervisors 

247. 
place  in,  for  holdinsr  elections,  247. 
supervisors  to  establish,  2401. 
presidential  electors 
compensation,  817. 

how  audited  and  paid,  817* 
of  messenger,  818. 
duty  of  governor,  818. 
duty  of  secretary  of  state  as  to  retami^ 

818. 
meeting,  818. 

messenger,  when  clerk  may  employ,  818. 
proof  of  necessity  for  messenger,  818. 
result  transmitted  to  president  of  United 

States  senate,  817. 
returns,  818. 
separate  ballots  for  president  and  vice* 

president,  817. 
to  make  lists  of  persons  voted  for*  817* 
transmitted,  how,  818. 
vacancies,  how  supplied,  S17« 
voting  and  returns,  S17r 
when  chosen,  818. 
primary  elections.     Sea  tit. 

tlons. 
proceedings 
as  to,  80,  81. 
in  contest,  68,  6II. 
proclamation 

at  closing  of  polls,  262. 
at  opening  of  polls, 
by  the  governor, 
of  special  elections, 
published   by  supervisors, 
to  contain  what,  226. 
qualifications.     See  Eaector%  this  title. 

of  electors,  1184. 
registration 

cancelation,  242. 

in  diCCerent  counties  prohibited,  2481, 


no  fees  charged  for, 
person  refused,  242. 
rules  governing,  280. 
rejection 
of  tickets  folded  together, 
of  vote 

for    desigrnating    too 


for  refusal  to  be  sworn* 


challenge    for    non-residence    In    BiMX% 


for  non-resident  In  precinct* 
mica  * 

for  determination, 
read  if  requested, 
termination  of,  how  computed* 
result,  where  filed*  1088* 
retnms 
as  to,  1088. 
canvass,  SIB. 

compensation  of  messenger,  818L 
defects  in  form  disregarded*  when.  8& 
delivered 

to  county  clerk,  when,  SOB* 
to  supervisors,  when,  806. 
district  returns,  how  made  up*  S18L 
«nty 

of  governor,  818. 

of  secretary  of  state,  814*  818*  818^ 
Inspector  to  keep  certain  papers,  S8& 
list  of,  808. 
messenger,  818. 

of  election  for  governor  and  lieutenant- 
governor,  814. 
transmitted,  how,  814. 
Of  election   for  representatives  to  con- 
gress. 318. 
how  transmitted,  818. 
of  presidential  electors.  81& 

how  transmitted,  818. 
of  vote  by  presidential  electors*  S16L 
papers  to  be  sealed  up,  804. 
proof  necessary  to  appoint  messenger, 

818. 
result  to  be  transmitted,  817. 
returns  and  ballots  delivered  to  whom. 

806. 
state  returns,  how  made,  SISL 
reward,    offer    for    conviction    of    orlmei 

against  election  lawe,  228^ 
•ehool  tmatees 
election,  878. 
notice  of,  S74» 
■ccretary  of  state 
dnty 

relative  to  presidential  electors,  SIC 
relative  to  representatives,  818, 
relative  to  state  election  returns,  SIC 
senators,  election  for  United  States,  S1& 
soliciting  prohibited,  280. 
special,  when  held,  228. 
state  ret  oms 
duty  of  secretary  of  states  S14» 

made,  how,  SIS. 
transmitted,  how,  SIS. 


limitation  of  powers  of,  247. 

may  alter  boundaries  of  precincts, 

may  designate  place  of  election,  247. 

to  canvass  returns,  800. 

to  declare  result*  811. 

to  enter  statement  of  record*  811* 
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ELECTION  (Continued). 
supervisors 

to  establish  precincts.  948. 

to  have  blanks  prepared, 

to   issue   proclamation   of  special  eleo« 

tion.  2M. 
to  order  election  for  removal  of  county, 

10il7. 
to  publish  erovernor's  proclamation,  XUk 

taUles 

how  kept,  26S. 

must  be  kept  and  returned,  S7«. 
tax,  election  to  levy  school,  440. 
tickets.    See  tit  Ballots. 
tie  vote,  proceedingrs  on,  297,  928. 
time  of  openiner  and  closing  polls,  9S]. 
to  fill  vacancies,  21S. 
to  fill  vacancies  in  legrislature,  919, 
to  levy  school -tax,  440. 
to  remove  county  seat,  1007. 
two   votes   for   same   person   counted   ftfl 

one,  284. 
violations.     See  tit  Crimes  and  TlolatlOMi 
of  Bleetlon  LAfrs. 

▼ote 

as  ballots.    See  tit  Ballots. 

plurality  to  elect,  927. 
when  rejected,  2»7,  901. 
voter,  qualifications  of, 

VOtiBff 

for  school  trustees,  8711. 

manner,  292. 

putting:  ballots  in  box, 

record,  how  kept,  294. 

when  to  commence  and  contlnne, 

BlilSOR 

definition  of,  1180. 

BMINBNT  DOMAIN 

by  municipal  authorities,  1160, 
condemnation   of  state  land   for  ffovern- 

ment  purposes,  2Sf  90. 
for  chutes,  piers,  and  wharves,  088. 
for  piers,  088. 

for  reclamation  purposes,  889, 
for  toll-bridge.  080. 
for  toll-roads,  000. 
for  wharves,  088. 
state  may  exercise,  28. 
BNGROSSING    CLBRK.       See    tit    IiefflsUu* 

tiire. 
BNROLUlfO  CliBRK.     See  tit  ]>Kislatwe. 
BdUALIZATION,  BOARDS  OF.   See  tit  Taxes 
and  Taxation. 
extension  of  time  for  performance  of  cer- 
tain acts  by,  1282. 

B3RRORS 

in  assessment-book,  1090,  1080, 

BSCHESATS 

duty  of  attorney-greneral,  80, 

when  property  passes  as,  97. 
B8TRAYS 

act  in  relation  to,  preserved,  18. 
BURBKA  HARBOR  COMMISSIOBTBRS.     800 

tit.  Harbor  Commissioners. 
BVlDBiXCB 

afladavlt  of  tax-collector  of  publication  of 
delinquent  list,  078. 

assessment-book,  of,  what  807. 

certificate  of  election  to  legislature,  80, 

certificate  of  purchase  of  state  lands,  888, 

certified  copy  of  entry  in  great  register. 


protest  of  bill  by  notary,  108, 

receivable    before    board   of   equalization, 

841. 
surveyor's  maps,  1007. 
tax-collector's  deed  for  property  sold  for 

taxes,  901,  804. 
"testify"  defined.  14. 
testimony    of   witness,    not    used    against 

himself,  09. 

BXAMINATION.    See  tits.  Sehoolsf  Teaehora. 

EXAMINBRS,  STATB  BOARD  OF 

a  furnishing  board,  188. 
accounts 

of  secretary  of  state   to  be   examined 

by,  84. 
of  state  geologist  to  be  audited  by,  118. 
of  state  printer  to  be  audited  by,  how, 

110. 
of  United  States  register  and  receiver, 
70S. 
affidavit,  monthly,  as  to  what  188, 
appeals  from,  161. 
chairman  of,  140. 

claims  exempt  from  action  of,  18X 
claims  presented  to,  147-149. 
clerk  of,  70. 

constituted  a  furnishing  board,  188, 
controller 

and   treasurer   to   permit   books   to   bo 

examined  by,  188. 
not  to  draw  warrant  unless  claim  au- 
dited by,  181. 
disqualification  of  members  of,  181. 
duty  of 

further  duties  of,  188. 

to  appoint  a  printing  expert,  188, 

to  audit 

and  allow  expenses  of  state  board  of 

equalization,  969. 
account  of  secretary  of  state,  84. 
account  of  state  geologist,  118. 
expenses   of   insurance   commissioner, 

138. 
state  printer's  account,  110^ 
to  convert  school  fund  into  bonds,  184. 
to  count  money  in  treasury,  168. 
to  examine 

books  of  controller  and  treasurer,  168, 
unsettled  claims,  180. 
to  issue  subpoenas,  147. 
to  keep  records,  140, 
to  make 

examination  of  controller's  and  treas- 
urer's books,  168. 
monthly  affidavit,  as  to  what  188. 
rules  and  regulations,  147. 
to  prevent  payment  of  warrants  by  con- 
troller, when,  188. 
to  report  on  claims,  181* 
to  take  depositions,  147. 
•xamlnntlon   toy 

of    controller's    and    treasurer's    books, 

183. 
of  unsettled  accounts,  180, 


of  insurance  commissioner  to  be  audited 

by,  138. 
of   state    board    of    equalization    to    be 
audited  and  allowed  by,  989. 
further  duties  of,  168. 
Insurance  commissioner's  expenses  to  bo 

audited  by,  188. 
may  convert  school  fund  into  bonds,  184. 


INDIBX* 


EXAMINERS,    STATE    BOARD    OF     (Con- 
tinued). 

may  issue  subpoenasp  14T. 

may  prevent  payment  of  controller's  war* 
rant,  when,  ISS. 

may  take  depositions,  147* 

meetings  of,  1441. 

members  of  may  take  depositions,  14T» 

military   claims    exempt   from    action   oC 
4fM(. 

money  in  treasury  to  be  counted  'oj,  IBS. 

monthly  affidavit  of,  as  to  what,  IBS* 

number  composing,  70. 

proof     and      examination     of     unsottlod 
claims,  150. 
report  on  samo,  151, 

records  of,  140. 

report  of  on  claims,  151. 

restrictions  on  power  of,  Iffl* 

rules  and  regulations  of,  147* 


of  clerk  of,  abolished,  168. 
of  members  of,  16S. 
state  printer's  account  to  be  audited  by* 

how,  110. 
time    of    meeting    to    consider    unsettled 

claims,  150. 
to  appoint  printing  expert.  IffS. 
to  audit 

and   allow   expenses   of  state  board  of 
equalization,  083. 

•CCOUBtS 

of  state  greoloerist,  IIS. 
of  state  printer,  110. 
secretary  of  state,  84. 
expenses    of    insurance    commissioner* 

13& 

to  count  money  in  state  treasury,  UHL 
to  examine  books  of  controller  and  treas* 

urer,  1S8. 
to   make    monthly    affidavit,    contents    oU 

1B3. 
treasurer 

books  of  to  be  examined  by,  V5S» 

when  member  of,  161* 
unsettled  dalins 

examination  of  by,  160. 

time  of  meeting  of  to  examine,  UfOu 
who  chairman  of,  140. 
who  members  of,  7B. 

BXCBSS.     See  tit.  Surplus* 

ESXBCUTIVE.     See   tit   Governor. 

RXECUXrVB  CLERK.     See  tit  GoTeraovb 

EXECUTIVE  OFFICERS 

number  and  designation  of,  70. 

EXECUTOR  AND  ADMINISTRATOR 

assessment  to,  in  representative  capacity, 

000. 
coroner    ex    officio    publio    administrator, 

1106. 
duties,   1140. 
to  pay  taxes  of  estate,  060. 

EXEMPT  FIREMEN.     See  tit  Firemen* 
EXHIBITIONS 

certain  exempt  from  license,  700. 
EXPENSES 

certain,  county  charges,  1140 
county  institutes.  807. 
for  enforcing  health  regulations,  741, 
health  department  of  Sacramento,  740. 
health  officer  of  San  Francisco,  780. 
insurance  commissioner. 


state  board 

of  education, 
of  equalization, 
state  geologist  US- 
traveling 

of  superintendent  of  public  instnietioiv 

108. 
Of    surveyor    and    attorney-general,   1b 
certain  cases,  70S. 

EXPERT,  PRINTING 

board  of  examiners  to  appoint,  168* 
duties  and  salary,  ISS. 

FEES.     See  tit  Compensation. 
acts  in  relation  to,  preserved,  1& 
certain  statutes  concerning,  continued  la 

force,  1148. 
derk  of  supreme  court 

as  to,  generally,  160. 

how  disposed  of,  101. 
commissioners  and  road  overseers,  CTX 
commissioners  of  deeds,  171. 
commissioners  of  immigration,  731* 
county  officers  to  be  prepaid,  1148. 
county  treasurer,  for  redemption  of  prop- 
erty sold  for  taxes,  088. 
for  instruction  in  university, 
for  licenses,  781. 
for  survey  by  port  wardens, 
harbor-master  at  Eureka,  608. 
health  officer  of  San  Francisco, 
in  relation  to  purchase  of  state  lands,  87^ 
inspector  of  gas-meters,  116. 
insurance  commissioner,  124. 
none  for  services  on  habeas  corpus*  1148. 
notary  public,  168. 
of   certain   county   officers,   withheld  and 

forfeited,  when,  1026. 
of  city  officers,  by  whom  regulated.  UTL 
of  coroners  and  elisors,  IISO. 
of   witnesses    or   officers    not   prepaid   in 

certain  case,  1008. 
officers',  in  relation  to  lost  and  unclaimed 

property,  763. 
pilot  commissioners,  606* 
recorder  for  recording 

births  and  deaths,  74^ 

brands,  764. 

sale  of  certificate  of  purchase*  8881 
register  of  state  land  office,  IOSl 
sealers  of  weights  and  measureSt  UUb 
secretary  of  state 

as  to,  generally,  84. 

for   recording  trade-marks,  767* 
surveyor  appointed  to  survey  land,  1148. 
tax-collector 

for  making  delinquent  list  070. 

for  seizing  and  selling  personal  prop- 
erty, 008. 

FBBIAIiES 

affidavit  of,  to  purchase  state  lands*  81^ 

868. 
no  discrimination  against  teachers,  488i 
women  eligible  to  educational  offlces^  US 

note. 

FEMININE  GENDER 

included  in  masculine,  14i 

FENCES 

acts  in  relation  to,  preserved,  18i 
removal  of  for  highway  purposes, 

FERRIES 

application  for  leave  to  erect 
duty  of  supervisors. 


FSRRIES    (Continued). 

inquiry  of  supervlsora  flzlnff  tolls,  07& 

lands,  how  acquired  for,  078. 

license    for,    784. 

license-tax  and  rate  of  tolls,  •TS. 

nefflectingr  to  pay  license-tax,  070. 

notice  must  be  proved,  674* 

duty  of  supervisors,  <I74. 
owner  of  land  preferred,  677. 
owners  to  keep  banks  in  repair,  076* 
penalties,  how   disposed  of,  68S. 
powers   of  supervisors,   982. 
proceeds  of  license -tax,  •78. 
rates  of  toll  to  be  posted,  <I78. 
report  of  owner  or  keeper,  079. 
supervisors    to    ffrant   authority   to   con- 
struct, 07S. 
when  license  to  issue,  976, 
when  supervisor  disqualified,  who  to  act* 

«7«. 
.  where  assessed,  911* 
where  Joins  two  counties,  •78. 
within  one  mile  of  another,  878. 
inGURBS 

may  be  used  in  assessment-book,  789^ 
FINBS  AND  PBNAIiTIBS 

action  for  trespass  on  toll- roads,  671* 
assessor   failing   to   render   statement   to 

state  board  of  equalization,  032. 
auctioneer  failing  to  report  or  falsely  re* 

portinff,  778. 
recovered,  how,  778, 
auctioneer  overcharslngr,  772. 
auditor    failing    to    make    certain    report 

1028. 
avoiding  tolls,  681. 
by  courts -martial,  how  collected,  490. 
eonnty  treasurers 

falling:  to  make  settlements,  1028. 
neslectlnsr  to  settle  and  report,  1120. 
employinsr  driver  addicted  to  intoxication, 

688. 
felling:  trees  on  higrhways,  854. 
for  obstructing  navigable  streams,  648. 
fraudulently     assessing    property     below 

value,  861. 
imposed  by  harbor  commissioners,  688. 
injuring  mile-stone  and   guide-posts,  864. 
leaving   gates   open   and   riding  off  road, 

882. 
leaving    horses    standing    without    being 

tied.  680. 
how  and  by  whom  recovered,  689. 
municipal  authorities  may  impose,  1171* 
neglect  to  give  bond  relative  to  immlgra* 

tlon.  718. 
neglect     to     remove     obstructions     from 

highway,  661. 
obstructing  or  Injuring  highways,  668. 
obstructing  toll-roads,  870. 
of  insurance  companies  by  commissioner, 

120,  138. 
racing  steamers,  649. 
refusing  to  obey  rules  of  state  board  of 

equalization,  961. 
riding  or  driving  fast  over  bridge,  699» 
sheriff  suffering  escape,  1127. 
sheriff  suffering  rescue,  1127. 
sherilT's  failure  ^ 

to  pay  over  moneys,  1128. 
to  return  process,  1126. 
ship-owners    liable    for    masters    or    en* 

glneers,  649. 


supervisor's  malfeasance  In  office,  llOl* 
tax-ooUector    not    filing    statement    and 

passing  over  moneys,  970i.        * 
trespass  on  sidewalks,  827. 
unlawfully  acting  as  port-warden,  689. 
using  more  than  one  mark  or  brand.  76B, 
Tlolatlng 

Immigration  laws,  719. 

registry  laws  as  to  births,  deaths,  etc, 

744. 
rules  of  navigation,  648. 
recovered,  how,  660. 
witness    refusing    to    give    testimony    In 
certain  case,  904. 

FIRID 

calling  out  what  persons  to  extinguish.  In 

woods,  778. 
setting  woods  on,  treble  damages  for,  777. 

FIBI31IIS3N 

duties  of  chief  of  fire  department,  778»777« 
exempt  certificate,  by  and  to  whom  issued, 

775,  778. 
exempt  from  military  and  Jury  duty,  778^ 
fire  companies,  how  organised,  778. 
fire  department  to  be  established  in  cities, 

1171. 
seal  of  fire  department,  778. 
secretary  to  keep  record,  776. 
to  elect  officers  and  adopt  by-laws,  778* 

FISH   COMMISSIONBRS 

appointed  by  governor,  76. 

copies  of  report  to  be  printed,  88b 

general  duties,  146. 

number  of  members  of,  79. 

receive  no  compensation,  146. 

term  of  office,  76. 

when  to  report  to  governor,  88b 

FOOT 

defined,  761. 

FORFBITURB 

by  assessor,  for  neglect,  922. 

by  county  treasurer,  for  neglect,  1129. 

by  parties  failing  to  comply  with  rules  of 

state  board  of  equalization,  961. 
of   compensation   of   auditor   for   neglect, 

1926. 
of  fees  by  county  officers,  1026. 

FORMS 
alBdavlt 

of  assessor  in  assessment-book,  929. 
of    auditor    In    correcting    assessment- 
book,  962. 
of    clerk     of    supervisors     relative     to 
equalization,  946. 
approval  of  claim  by  board  of  examiners, 

148. 
assesament-book,    929. 
ballot,  272. 
in  relation  to  assessment  of  property,  by 

whom  prepared,  946. 
Imdoraement 

by   secretary    of    state   where   bill    be- 
comes law  by  lapse  of  time,  68. 
on  vetoed  bill,  68. 
oath  of  office,  182. 
of  indorsement   on   legislative  bill   when 

received  by  governor,  62. 
poll-list,   268. 

Statement   in   blanlc  to   be   furnished   as- 
sessor, 903. 
want  of,  not  to  vitiate  assessment,  1980. 
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FRACTIOir 

computing  In  aasesainent-bookt  jMI* 

FRAXCHISlE-BOOK 

supervisors',  1077. 

FRAUD 

in  branding:  cattle,  7IM. 
prosecutiner  assessor  for,  9S]« 

FRESSNO  COUNTY 

act  for  better  protection  of  stoek-ralseni 
in,  preserved,  1& 

assemblymen,  49. 

boundaries   and   county  seat,   lOSS. 

defining  boundary  line  between  Fresno 
and   Mariposa  counties,   KI54. 

establishlnfiT  boundary  line  between  Fres- 
no and  Tulare,  1006. 

legal   distances   from  county  seat,  87* 

notaries  public,  165. 

salary  of  district  attorney,  1147. 

FUBIi 

for  state  officers,  88» 
how  paid,  84. 

FUOITIVBS  FROM  JU9TICB 

duty  of  governor,  77. 

FUNDING   INDEBTEDNESS.      8ee   titS.    CltT 
Indebtednesai  Comity  iBdebtedness* 

FUNDS 

acts   relative   to   state,   preserved,    18. 
amount  to  be  raised  for  various,  968» 
commutation,   to   what   applied,   710. 
for  current  expenses  of  university,  S44> 
greneral,  94. 
of  university,  may  be  drawn  from  state 

treasury,  844. 
school 

apportionment  of,  887^  869. 

conversion  of  into  bonds,  154. 

special   duties   of   controller,   96. 
school   poll-taxes   to   be  collected*   to   bo 

paid  into,  1024. 
state  library,  541. 

GAI^IiON 

Standard  of  liquid  measure,  762. 

GAMBLINO 

city  authorities  to  prohibit,  1171. 

GAME 

act  protecting,  near  Lake  Merrlt^  pro- 
served,  18. 

GARDENS 

toll-road  not  to  pass  througrh,  667* 

GAS  COMPANIES 

act  concerningTi  preserved,  18. 
may  lay  pipes  In  streets,  1177. 

restrictions  on  power  to  errant  prlvlloffeb 
1177. 

GEOLOGIST  OF  STATE.     See  tit  State  Go- 
oIOKlst. 

GOPHERS.     See   tit    Squirrels. 

destruction  of  squirrels  and  other  wild 
pests,  1088. 

GOVERNMENT.     See    tlL    Seat   of   Goyera^ 
ment. 

GOVERNOR 

a  civil  executive  officer,  76. 

approval  of  bill  by,  62. 

bills  remaininfif  with,  -unsigrned  ten  day% 

63. 
canvass  of  returns,  81B. 


cause  to  be  kept  certain  official  records 
80. 

chairman  of  state  board  of  ezaminera,  146 
commander-in-chief    of    national    enard, 

467. 
concurrence  of  senate  in  nomination  by 

18L 
duty 

as  to  intrusion  on  public  lands,  27. 
In    relation    to    returns    of    presidential 

electors,  816. 
in  relation   to  state  geolosist,  118. 
election  and  term  of  office,  73. 

by  whom  contested,  60. 
eac  ofllelo 

commissioner    of   Tosemite    Valley   and 

Mariposa  Biff  Trees,  875. 
member  of  board  of  state  prison  direc- 

tors,  76. 
member  of  state  board  of  examiners.  74 
member  of  state  capitol  commissioners 

76. 
member    of    state    harbor    commission, 

686. 
regent  of  university,  74. 
trustee  of  state  normal  school,  74. 
legislative  bill  received  by,  to  be  indorsed 

and   dated,  68. 
may  appoint  commissioners  of  deeds,  17L 
member  of  state  board  of  equalization.  It, 
must    appoint    all    officers    not    otherwlst 

provided   for,  176. 
must  commission  what  officers,  181. 
oath  of  omce,  188. 
Official  acts,  by  whom  attested,  81« 
persons  acting  as,  80. 
powers  and  duties,  77. 
president  of  the  board  of  regents,  848. 
private  secretary  and  executive  clerk,  VT. 
proceedings   In  contested   election,  61^  6L 
resignation,  how  made, 
returns  on  election,  814» 
how   transmitted,  814, 
•alary  of 

as  to,  generally,  80. 
of  executive  clerk,  80b 
of  private  secretary,  80l 
to  appoint 

notaries  public,  16S. 
regents   of   university, 
what  officers,  76. 
to    commission    officers    of    university  of 

cadets,  846. 
to  fill  certain  vacancies,  818b 
to  fill  vacancies  in  board  of  regents,  848. 
to  Issne 

certificate    of    election    to    members  of 

congress,  818. 
commissions,  814. 
proclamation  of  election,  884,  S2& 
writ  of  election  in  case  of  vacancy  In 
legislature,    818. 
to  make  nomination  to  senate  in  writing; 

181. 
to  reside  at  Sacramento,  174. 
to  transmit  list  of  appointments  to  legis- 
lature, 80. 
ye  to  by,  68. 
veto,  when  house  not  in  session,  SSi 

GRADES  IN  SCHOOLS 

primary  and  grammar,  880. 

GREAT  REGISTER.     See  tit.  Elcetlsa. 
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GRBAT  SBAIi 

affixed  to  what,  81* 
custody,  81. 
fees  for  affixing:*  84> 
what,  219. 

GUARDIAN 

how  to  be  assessed,  809u 

GUIDB-POSTS 

penalties  for  injuries  to,  604. 
toll-road  companies  to  erect, 

GUNPOIVOBR 

city  authority  to  restrict  use  of,  1171* 

HABEAS  CORPUS 

no  fees  for  service  in,  1148r 

HACKS 

licensinsr,  1171« 

HALF-BUSHBL 

division  of,  769. 

standard  of  solid  measure,  76a» 

HARBOR  COMMISSIONESRS 
Bnreka 

compensation,  687« 

duties,  rules,  and  regrulatlons,  6M> 

fees  of  harbor-master,  598. 

how  appointed,  70»  693. 

number,  70. 

penalties,  SM, 

survey  and  Jurisdiction,  B9S. 
Sam    Dleffo.      See    tit.    San   Dleiro   Havbor 

Commissioners* 
State  board  of 

actions  for  property,  money,  and  to  re- 
move obstructions,  S73. 

appointment  and  term  of  office,  78. 

appointment   of   commissioners,   669. 

bonds,  secretaries,  and  their  duties,  OTiw 

collection  in  erold  and  silver  coin,  691, 

contracts,  S84. 

disposition    of    moneys    collected. 


dvtles  of 

and  powers  of,  122B. 

attorney-seneral,  699. 

chief   wharfinger   as   to   boats  adrift* 

689,  1226. 
State  treasurer,  accounts,  and  books. 
687. 
employees  and   their  duties,  671. 
ex  officio  members  of  board^  686. 
extension  of  streets   along  water-fron^ 

683. 
Jurisdiction  of  police  court,  690. 
limit  of  money  to  be  collected,  684. 
limitation  on  appointment  of  employeei^ 

690. 
maps  of  chaneres  of  streets,  etc.,  688, 
members  composingr,  70. 
new  sea-wall  for  San  Francisco  harbor, 

68a 

number  of  copies  to  be  printed,  69. 

obstructions  to  navlgration,  690. 

office    and    duties    of   chief   wharflnflrerf 

689. 
official  bonds,  691. 
pending  actions,  692. 
powers  and  duties  of,  1226. 
proposals    and    contracts    for   constrno* 

tion  of  new  sea-wall,  687. 
refusal   to  obey  chief  wharfinger,  690u 
repairs  to  waterfront  in  San  Francisco^ 


reports  and  receipts,  686i. 

reports  of  commissioners,  688, 

salaries,  699. 

San,    Francisco     harbor     improvement 

fund,  686. 
seal,  691. 

special  policemen,  691i 
speed     of     horses     and     yehicles     on 

wharves,    690. 
time  of  making  report,  69. 
yacancy,  how  filled,  916. 
vouchers,  drafts,  and  warrants,  686i. 
water-front  of  San  Francisco  in  charge 

of  commissioners,  674. 
when  toll  or  wharfage  to  be  collected* 

691. 

HASTINGS  COLLBGB  OF  THB  JLAW 

acts  concerning,  839. 

BBALTH 

bealth  olllcer  appointed 

by  supervisors,  740. 

in  lieu  of  board  of  health,  741* 
municipal  authorities  to  establish  regula- 

tidns,  1171* 
Bacralkiento  board  of 

appointment  and  term  of  office,  7& 

compensation  of  health  officer,  740, 

death  records,  789. 

enforcement  of  regulations,  789* 

expenses,  paid  how,  740. 

health  officer,  when  appointed,  789^ 

how  constituted,  739. 

members  composing,  70, 

pest-houses,  739. 

powers,  739. 

term  and  vacancies,  789. 
San  Francisco  board  of 

actions,  in  whose  name  maintained,  787* 

bodies  not  to  be 

Interred  without  permits,  786. 
removed  without  permit,  736. 

bond  of  health  officer,  737. 

compensation  of  officers,  799. 
inspectors'  salaries,  799. 

constituted,  how,  727. 

duties  of  pilots,  731. 

examination  of  infected  vessels,  739, 

expenses  of  health   officer,  730. 

fees  oi  health  officer,  733. 

general  powers,  730. 

health  officer  may  administer  oaths,  787* 

health  officer  to  keep  fee-book,  737* 

hospital,  733. 

how  elected  and  term  of  office,  76. 

inspectors  to  be  appointed,  738. 

members  composing,  70. 

nuisances  abated,   how,  736. 

number  of  inspectors  may  be  increased* 
730. 

other  employees  to  be  appointed,  798. 

passengers  and  freight  of  infected  ves- 
sels, 731. 

passengers    not    to    be    landed    without 
permit,  732. 

penalty  for  ship-masters  for  neglecting 
to  comply  with  regulations,  731. 

physicians  to  report  infectious  disease, 
738. 

powers  of  health  officer,  728. 

president,  and  nreetings,  728. 

records    of    births,    deaths,    and    inter- 
ments, 736. 
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HEALTH  (Continued). 
Sam  FniaeUico  board  of 

return  of  Interments,  7S6. 

returns  of  births,  death,  and  stUl-boro 

children,  786. 
ship -masters  to  report  infected  vesselSp 

780. 

to   appoint   deputy   health    officer,   etc* 
728. 

to  elect  health  officer,  7S8. 

to  have  charcre  of  cemeteries,  788^ 

▼acatingr  infected  houses,  788. 

▼accination,  788. 

vessels  from  infected  ports,  eta,  subject 
to  quarantine,  788, 
state  board  of 

appointment  by  governor.  76L 

duties  and  salary  of  secretary,  7889  7aM» 
728. 

members  composing,  TO. 

members  receive  no  compensation,  ex- 
cept, 728. 

number  of  copies  to  be  printed,  88b 

term  of  office,  76. 

time  and  place  of  meetlngTf  72BL 

time  of  making  report,  89. 

to  make  certain  reports,  7Se» 

who  constitute,  722. 
state  to  preserve  public,  28* 

HIGH  SCHOOLS.     See  tit  Scbools. 

HIGHWAYS.     See  tlL  Roads  aad  HIsbwaya. 

BOGSHBAD 
defined,  782. 

HOLIDAYS 

certain  acts  not  to  be  done  on,  12, 
defined,  12. 

to  be  excluded  in  computing^  time,  IX 
HOMH  OF  THH  HVBBRIATH 

act  in  relation  to,  preserved,  18. 
HORSES 
to  be  fastened  while  standing  on  hiffh* 
ways,  880. 
HOSPITALS 
in  time  of  epidemics,  788,  788. 
municipal  authorities  to  maintain,  117L 
persons  dyins  in,  may  be  dissected,  748, 
HOUSE  OF  ILL-FAMB.    See  tit.  lU-Fame. 
HUMBOLDT  BAY  AND  BAR 
claims    aerainst    board    of    pilot    commis- 
sioners, 068. 
compensation  of  pilot  commissioners,  688* 
extra  services,  S68. 
full  pilotage,  668. 
further   fees,  B68. 
yUot 

commissioners,  70,  668, 

to  recover  forfeiture,  etc.,  688L 
having  priority,  864. 
how  appointed  and  removed,  664» 
losing  vessel,  606. 
responsible,  when,  666. 
to  be  attached  to  steamboats,  664» 
to  observe  regulations,  666. 
pilotage  and  towage,  666. 
pilot's  license  forfeited,  how,  668, 
rules  governing  pilots,  664. 
secretary  to  publish  receipts,  66S. 
HUMBOLDT  COUNTY 

act    to    regulate   salmon    fisheries   In   Eel 

river,  preserved,   18. 
annexation  of  part  of  Klamath,  1041. 


assemblymen,  48. 

boundaries  and  county  seat,  1042. 

legal  distance  from  Sacramento,  87* 

notaries  public,   186. 

salary  of  district  attorney,  1147. 

treasurer,  when  to  settle  with  state, 

ILL-FAME 

Chinese  house,  act  for  suppression  of.  In 
force,  18. 

IMMIGRATION 

action  on  bond,  718. 
appointment  of  commissioners,  7C 
bond  of  commissioner,  721. 
certain  persons  exempted,  728. 
certain  vessels  exempted,  728. 
commutation  fund,  718. 

to  be  paid  into  state  treasury,  TIM, 
duties  of  masters  of  vessels  arriving  In 

California.  88L 
ex  officio  commissioners,  721, 
examination    and    disposition    of    l^er^ 

fees,  716. 
fees.  72L 

fines  and  penalties,  lien  on  vessel,  TIM, 
form  of  report.  716. 
lasarettos  for  lepers,  716, 
leprosy  fund,  72L 
nature  of  bond,  716. 
oath  to  certain  passengers,  71& 
other  commutations,  718. 
penalty  for  neglect  to  erive  bond,  TlflL 
powers   and    duties   of   commissioners  of 

immigration,  720»  72L 
term  of  office  of  commissioners^  78, 

IMPRISONMBNT 

right  of  state  to  order,  28. 

IMPROVBMBNTS 

assessment  reduced  or  increased.  Mil 
defined,  686. 
street,  1176. 

tax  of,  on  what,  of  lien,  868u 
INCH 
defined,  78L 

INDEBTEDNESS.     See   tits.   City  Iaae%te4- 

aess}  Cooaty  Indebtedness. 
INDEX 

county  clerk  to  keep  certain,  11S1«  IIMX 
recorder  to  keep  certain,  1126. 

INDICTMENT 

district  attorney  to  draw,  114L 
repeal  of  act,  when  no  bar  to,  88, 

INDORSEMENT 

legislative  bill,  by  secretary  of  states  9», 

on  legislative  bill,  62. 

vetoed  bill,  68. 

warrants  not  paid  for  want  of  funds.  Hit. 

INEBRIATE,  HOME  OF.     See  Ut  Hone  eC 

Inebriate. 
INFANTRY.     See  tit  National  Gaard. 
INITIALS 

in    describing   land    on    assessment-bool^ 
1080. 
INJUNCTION 

against  use  of  trade-marks,  7S7« 
INNKEEPER 

lien  on  goods,  762. 
INSANB  ASYLUM 

certificates  of  physicians,  622, 

compensation  of  directors,  60S. 

copies  of  report  to  be  printed,  88l 
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XMSANB  ASYLUM   (Contlnned). 
directors  of 

as  to»  srenerally,  70. 

by  whom  appointed,  76. 

term  of  ofllce,  76. 

to  contract  for  supplies*  80^ 
discharge  of  patients,  630. 
examination  for  admission,  S27* 
general  duties  of  treasurer.  617* 
location  and  control  of,  004. 
medical  superintendent*  511« 

salary  of,  519. 
moneys  for  support,  how  drawn,  B04i 
officers,  when  to  report,  99, 
powers  and  duties  of,  004. 
residence  of  physicians,  6141. 
restrictions  upon  admission  of  non-rMi* 

dents,  680. 
yacancy  In  board  of  directors,  910. 

INSOIiYBNCY 

act  for  relief  of,  preserved,  18. 
of  insurance  companies,  iao»  IMU 
what  constitutes,  128. 

INSPBCTOR  OF  GAS-BUDTBRS 

apparatus  for  testing  meters,  11& 

bond,  118. 

compensation,  116. 

deputies,  IIB. 

governor  to  appoint,  78. 

residence,  118. 

seal,  118. 

term  of  office,  78. 

to  inspect  meters,  when,  IIB,  118* 

INSPBCTOR  OF  STBABIBOATS 

compensation,  649. 

to  supervise  spark-catchers,  548. 

INSPBCTORS  OF  BUSCTION.    See  tit  BSloo- 
tlon. 

INSTRUCTION 

in  schools.    See  tit.  Sehoola. 
in  university,  course  of,  8S& 

INSURANCB 

commissioner's  certificate  necessary  to  do 
business,  118. 

INSURANCB  COMMISSIONBR 

assessments  for  deficiency  in  salary,  184. 

capital  stock  of,  140. 

certain  certificates  filed  with,  18B. 

certificate   of,    necessary   to   transact   in* 
surance  business,  110. 

company  to  file  name  of  agent  with,  1S1» 

conditions   precedent   to   right   to   act  as 
agent  or  solicitor,  188. 

contingent  expenses,  I889  ia07« 

deposit   and   dividends,   184^ 

deposits  returned,  when,  188i 

deputy,  70. 

doty 

on  insolvency  of  companies,  180^  181* 
when  companies  fail  to  make  statement* 
138. 

eligibility  to  office,  117. 

fees,   124. 

form  of  statements,  la/Tp  ISOi 

general  duties,  117« 

how  appointed,  78. 

issue  subpoenas,  180. 

list  of  policy-holders  to  be  furnished  to 
by  insurance  companies,  1807. 


location  of  office,  188»  1807. 

may   determine   name   of   new   company. 


may  employ  actuary,  1S4. 
may  impose  fines,  180. 
must  examine  securities,  188. 
number  of  copies  to  be  printed* 
office  of,  1807. 
official  bond,  188. 
receipts  for  deposit,  184» 
retaliatory  clause,  186. 


as  to,  generally,  188, 

of  deputy,  188. 
statement  to,  on  what  based,  187* 
statements,  when  made  to,  and  publioft- 

tion  thereof,  188. 
stock  notes,  how  computed,  188. 
term  of  office,  78. 
to  examine  affairs  of  Insurance  companies, 

180. 
to  furnish  assessor  with  information,  187, 
to  furnish  blanks,  188. 
to  keep  record,  124. 
to   require   bonds   from   foreign  corpora* 

tions,  186,  187. 
to  require  securities,  when,  187. 
what  constitutes  insolvency,  18]« 
when  to  report,  68. 

INSURANCB   COMPANIBS 

list  of  policy-holders  to  be  furnished  by 
to  insurance  commissioner,  1807, 

INTBLIilOBNCB    OFFICB 

license  for,  788. 

INTOXICATION 

notice  to  employer  of  such,  688^ 
of  driver  on  highway,  688. 

INYO  COUNTY 

assemblymen,  48. 

boundaries  and  county  seat,  1066. 

legal  distance  from  Sacramento,  87* 

notaries  public,  168. 

salary  of  district  attorney,  1147* 

JOINT  RBSOLUTIONS 

take  effect,  when,  68. 

JOURNAL  CliBRKS.     See  tit  LoglalatiiM. 

JOURNALS 

distribution  of,  88. 
duty  of  Journal  clerk  to  keep,  88, 
number  to  be  printed,  106. 
oath   of  members   of   legislature   entered 
upon,  61. 

JUDGBS   AND  JUDICIAL   OFFICBR9 

court  commissioners.     See  tit  Covrta. 
number,  designation,  and  election  of,  188. 
of  elections.     See  tit  Bleetloiia. 
of  Justices'   courts.     See   tit  Juatteea  of 

the  Peace. 
of  yollce  court 

Jurisdiction,  1180. 

Justice  of  peace  may  act  as,  llSl* 

may  appoint  clerk,  1180. 

qualifications,   1166,  1178. 

to  keep  open  court,  1188. 
of  sopcrlor  court 

approving  bond 
of  auctioneer,  768. 
of  notary  public,  168L 

duties  of,  1118. 

salaries  of,  188,  188» 
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JTTDQES  AND  JUDICIAL  OFFICERS  (Con- 
tinued). 
of  Muprenie  court 
may  appoint 

phonographic   reporter,   16S» 

reporter  of  decisions,  102, 
salary  of,  158. 

to  reside  at  Sacramento,  174» 
to  supervise  publication  of  reports,  168> 

JVDGSSS  OF  the:  PUklNS 

acts  in  relation  to,  preserved,  1& 

JUDGMENT 

asrainst    delinquent    purchaser    of    statf 

lands,  when  bonds  assigned,  871. 
In  action  afCectlngr  land  titles,  802^ 
in  action  agrainst  assessor  for  neglect,  9SB» 
levy  of  tax  has  efTect  of,  955. 
money  of  account,  how  stated  in,  798L 

JUDICIAL  SSLBCTION 

proclamation  of,  228. 

JURISDICTION 

of  police  court,  1180. 
of  state 

as  to,  generally,  25»  28» 

who  subject  to,  8JL 
over  foreign  corporations,  182, 

JURY 

firemen  exempt,  775. 

JusiicB  OF  the:  pe:acss 

a  township  officer,  1078. 

constable  must  attend  courts  of,  1148* 

duties  in  certain  cases,  68,  60. 

duties  of,  whefe  prescribed.  1144L 

duty  when  wood  on  fire,  778» 

file  list  of  appraisers,  751. 

may  act  as  coroner,  1144. 

powers  in  certain  cases,  68. 

to    appoint    appraisers    of    lost    property, 

761. 
to  take   testimony  In   contested   election* 

68. 
when  to  act  bm  police  Judge,  1181* 

KEIRN   COUNTY 

assemblymen,  49. 

boundaries  and  county  seat,  1968* 

distances  from  Sacramento,  87. 

notaries  public,  106. 

salary  of  district  attorney,  1147* 

KLAMATH  COUNTY 

assemblymen,   49. 

notaries  public,  106. 

salary  of  district  attorney,  1147. 

treasurer,  when  to  settle  with  state,  192& 

LABOR 

eight  hours  a  day,  764. 

on  public  buildings,  by  day's  work,  788> 

lake:  county 

assemblymen,  49. 

boundaries  and  county  seat,  1044. 

defining  boundary  line  between  Lake  and 

Napa  counties,  1006. 
distance  from  Sacramento,  87* 
notaries  public,  106. 
salary  of  district  attorney,  1147* 

lake:  me:rritt 

act    to    prevent    destruction    of    fish   and 
game,  preserved,  18, 

LAND 

term  defined,  14» 


LANDS,   PUBLIC.      See   tltfl.    PakUe   Laadsf 
Town  Laada. 

abandonment  of  entry  or  location,  878. 
actual  settlement,  sufficiency  of  eyldenco 

of,  800  55-69. 
adverse     claim,     statement     of     rearlster 

showing  there  is  none,  798  2. 
after  filing  decree  land  subject  to  sale, 

87L 
answer  on  contest,  and  amendments,  786 

7-41. 
appeal  In  contest 
review  on,  802  97. 
who  entitled  to,  802  98. 
application  of  fees,  874. 
attorney-general  to  attend,  traveling  ex- 
penses, 793. 
burden  of  proof  In  contests,  802  80-96. 
certain  applications  made  valid,  874. 
certificate  and  order  of  reference^  796  29« 

24. 
eertiilcatea  of  pnretaase 
as  to,  generally,  889. 
duplicate-  for  lost,  80& 
evidence  of  title,  869. 
may  be  sold,  SOL 

sale  to  be  recorded,  802, 
may  be  transferred,  80L 
of  school  lands,  when  to  issue,  868w 
of  state  lands 

abandonment    of,     location     by    mut* 

render  of,  878. 
holder  of,  may  be  repaid,  when,  sn^ 

«74. 
record  of,  79L 
Of   university   lands,    by   whom   issued 

808. 
sale  of,  to  be  recorded,  80& 
to  be  noted  on  plats,  792. 
citizenship  in  contest,  800  69. 
eompensation 

of  district  attorney,  87L 
of  recorder,  802. 
complaint   on    contest,    and   amendment^ 

798  7-41. 
contest 

actual    settlement,    sufficiency    of    evi- 
dence  of,   800   65-69. 
admissibility  of  evidence  on,  800  46-SS. 
answer  and  amendments  on,  798  7-4L 
appeal 

review  on,  802  97. 
who  entitled  to  an,  802  98. 
as  to  snrveys,  etc. 

as  to  approval  of  survey,  703. 

construction   of   "contest,"   794  t, 
how  disposed  of,  798,  790. 
Citizenship   of  contestant,  800   69. 
complaint  on  and  amendments,  796  7-41. 
copy  of  decree  to  be  filed,  87L 
costs  of  suit  taxed  and  collected,  872. 
demand  for  reference  of,  796  19. 
demurrer  to  complaint,  799  42. 
dismissal.  Judgment  that  neither  party 

is  entitled  to  purchase,  890  44. 
evidence  on 

admissibility,  800  46-68. 
sufficiency  of,  800  64. 
findings 

not  necessary,  when,  800  60. 
presumption  in  absence  of,  800  6L 
within  issue,  when,  800  02,  68. 


1270 


IJLNDS.   PUBLIC    (Continued). 
contest 

Intervention 

parties  entitled  to.  801  «4, 

petition  In,  801  66. 

after  reference,  801  68. 

time  for,  801  67. 
issues  on,  801  68,  69  m,,.^^m 

Judgment  that  neither  party  l«  entitled 

to  purchase,  800  44. 
Jurisdiction  on 

after  reference  of  conteit.  801  70-81. 

as  to,  707  2. 
limitations 

as  to,  generally,  808. 

failure    to    bring    suit    wltbln    ilxty 
days,  808  24. 
nature  of  action,  T07  8-6.  ^^ 

order  and  certificate  of  reference^  7W 
20-24. 
'  parties  to 

amicus  curiae,  801  82. 

joinder  of  defendants,  801  88. 

state  not  necessary  party,  80»  •*• 

state  not  proper  party,  when,  ^^«* 
person  entitled  to  contest,  TOO  26-84. 
proof,  burden  of,  80a  86-96. 
review  on  appeal,  80a  97.  98. 
service  of  summons  by  publication,  BOB 

99. 

sufficiency  of  evidence  on,  800  46-68. 

waiver  of  fee  for  reference,  TOO  86. 

when  authorized,  T04  4-18. 

withdrawal  of  protest,  TOO  36. 
eonnty  treasurer 

to  report  to  register,  804. 

to  retain  moneys  received  for  swamp- 
lands, 804.  .   ,r««  -m 
demand  for  reference  in  contest,  ^»  "• 
demurrer  to  complaint  on  contest,  TOO  42» 

43. 
dismissal  of  contest,  when,  800  4€. 

duplicate  for  lost 

certificate   of   purchase,   803. 

or  defaced  land  warrants,  872,  878. 

register  on  receipt  of  report,  so*. 
surveyor- general,  100.  ^^ 

on  application  for  purchase,  TOX 

elleet 

of  Judgment,  803. 

Of  patent   issued   to   deceased  person«» 

80T. 

evidence  of  survey,  statement  of  regUtor 

Is,  when,  703  2. 
evidence  on  contest 

admissibility  of,  800  46-68. 

of  actual  settlement,  800  66-60. 

sufficiency  of,  800  64. 
Ilndings  in   contest 

not  necessary,  when,  800  60. 

presumption  in  absence  of,  800  61. 

within  Issues,  when,  800  62,  63. 
forfeiture  for  failure  to  pay,  «**• 
Instructions  and  printed  forms,  80B. 
interest,   how   computed,  and  when  pay- 
able, 80B. 
Intervention  in  contest 

parties  entitled  to,  801  64. 

petition  In.  801  65. 

after  reference,  801  66. 

time  for,  801  67. 
intruders  upon,  27. 
Issues  In  contest,  801  68,  69- 


Judgment  In  eontest 

application  to  purchase  cannot  be  re- 
ceived or  referred  after,  808  4. 
binding  on  all  the  world,  808  2,  8. 
cannot  be  attacked  by  cross-complaint, 

808  7,  8. 
duty  of  surveyor- general  on,  808  6. 
effect  of,  802. 

mandamus    lies    against    surveyor-gen- 
eral on,  808  9,  10. 
new  party  cannot  come  in  to  prevent 
enforcement,  808  11. 
Jurisdiction  in  contest.  TOT  2,  801  70-81. 
limitations,  808. 

list  of  delinquent  purchasers  to  be  fur- 
nished district  attorney,  800. 
mandamus  lies  against  surveyor-general, 

when,   808   9,   10. 
not  to  issue  certificate  until,  when,  80T. 
order    and    certificate    of    reference*    T05 

20-24. 
parties  in  contest 
amicus  curiae,  801  82. 
Joinder  of  defendants,  801  88. 

■tate 

not  necessary  party,  when,  802  St. 
not  proper  party,  when,  802  8S. 

patents 

how  executed,  803. 

to  be  prepared  by  register,  808. 

to  be  recorded,  807. 
payments,  how  made,  850. 
person  entitled  to  contest,  TOO  26-84. 
petition  in  intervention  in  eontest 

after  reference,  801  66. 

allegations  of,  801  65. 

parties  entitled  to,  801  64. 

time  for,  801  67. 
place  of  taking  testimony,  T88. 
proceedings      against      delinquent      pur- 

chasers,  870. 
proceeds  of  certain,  to  university,  341. 
proof  in  contests,  burden  of,  802  86-96. 
quarterly  reports  of  county  treasurer,  804. 

registers 

and    receivers,    how    compensated    tor 
services  rendered  state,  T08. 

to  keep 

certain  records,  TOl. 
plats  and  note  location,  T02. 
rights   of  subsequent  purchasers,  8T2. 

eeliool-lands 

affidavit  on  application  to  purchase  six- 
teenth    and     thirty-sixth    sections, 

860,  SttO.  ^    ^        ^. 

application   for  other  than  sixteenth 
and     thirty-sixth     sections,     85T, 


approval  of  application,  8B0. 

contests,   how  determined,  8OT. 

false  statement  on  application,  perjury, 

88T. 

investing  proceeds  of  sale,  164. 

land  warrants  received  in  payment  of 
purchase  money,  868. 

limit  of  acres  to  be  sold  to  one  applic- 
ant, 860. 

occupants  protected,  850. 

price  and  payment,  when,  84& 

right  of  pre-emption  of,  868. 

unapproved  application,  void. 
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liANDS,    PUBLIC    (Continued), 
service   of   summons,  870. 

by  publication,  802  99. 
state  locating  asent*  702. 
■vrTeyor-seneral 

duties  of  as  to  swamp,  etc.,  lands.     Sea 
Swamp  and  Overflowed  I^andSy  thlJ 
title. 
to  keep  certain   records,  703. 
to  obtain  statement  as  to  condition  of 

school  sections,  702. 
to  represent  state  in  contests,  708* 
swamp  and  overflowed  lands 

accounts   open   to   inspection,   882. 
act   for  funding  indebtedness  of   recla- 
mation  and   levee  districts,   888. 
additional  chargres  may  be  assessed,  82B. 
aflldavlt   on   application   for   pureliaae 
alternative    statement    in,    effect    o^ 

818  8. 
as   to,    grenerally,    811,   812. 
as  to  settlers,  818  7,  8. 

alternative   statement   in,   818   8. 
falsity  of,  effect.  818  17,  18,  814  28. 
made    before     United     States    circuit 
court  commissioner,  void,  813  18. 
misstatement  in  as  to  amount  of  land 

applied  for,  818  18. 
must  set  forth  what,  812  2-6. 
sworn  to  before  United  States  circuit 
court  commissioner,  void,  818  12. 
where  made  by  female,  814^  818  2. 
application  for  parchasc  of 

approval  of  by  surveyor-general,  818 

13. 
as  to,  generally,  811. 
by  female,  814* 
first    presented    to    county    surveyor 

preferred,   818   9. 
for  tide-lands,  validity,  814  86. 
must  be  for  benefit  of  applicant,  818 

10,  11. 
premature  before  segregation.  810  2-S. 
right  to  does  not  attach  until  filing  of 

description,  814  88. 
sworn  to  before  United  States  circuit 
court  commissioner,  void*  818  12. 
validity  of,  814  34-36. 
ivlicre  lands  not  scgregaled 
afildavlt  for  survey,  81S  8. 
as  to,  generally,  818. 
failure    of   county   surveyor   to   In- 
dorse date  of  receipt  of,  818  4. 
lands  previously  surveyed  and  seo* 

tlonlzed,  815  6. 
■vrvcys  of 

by  county  surveyor  are  not  "seg- 
regation maps,"  815  6.  . 
by  one  assuming  to  act  as  deputy 

county  surveyor,  815  7. 
in  field  by  Tsounty  surveyor  pre- 
vails, when,  815  8-10. 
must  be   connected  with   lines  of 

government  survey,  816  11. 
must  be  made  at  request,  816  12, 

18. 
of  uncovered  swamp-land,  816  li, 
15. 
approval    of    application    by    surveyor- 
general,  918  13. 
assessment    for    reclamation    purposes. 


bonds  and  warrants  redeemed,  how  may 

be  used,  886. 
by-law^  for  government  of 

amendment  of,  810. 
authorizing      assessment      for     work 
done  before  board  elected,  810  8. 
filing  with  county  recorder,  810. 
restricting  indebtedness,  820  S. 
to  be  signed  and  recorded,  820. 
certain  lands  exempt,  888. 
commissioners     to     make     assessment- 
lists.  826. 
contest 

cannot  arise  in  respect  to  what.  818 

14. 
grounds  of,  818  16. 
reference    before    segregation,    effect* 
818  16. 
county   surveyor   cannot   purchase,   818 

20,  21. 
county  treasurer  may  purchase,  818  St. 
credit  to  owner  of  land,  828. 
delinquent  charges,   how  collected,  8201 
determination  of  as  on  township  map* 

807  1-9. 
district 

by-laws  and  trustees,  810. 

how  designated,  887. 

in    different    counties,    charges,    how 

paid,  82B. 
may  be  consolidated,  880. 
duty  of  register  on  receipt  of  copy,  SIK 
elections  in  reclamation  districts,  841* 
failure 

to   make   first  payment  within   tlme^ 

807  10-12. 

to  pay   full   amount   of  Interest  dae^ 

808  13. 

falsity  of  afildavlt,  effect  of,  818  17. 
form  of  lists,  826. 
fund  belongs  to  state.  885  12-16. 
grant    of    by    general    government    to 

state,  808  14-50. 
If  lands  reclaimed,  patent  to  issue.  884. 
In  Sacramento,  supervisors  may  employ 

clerk,  887. 
injury  to  levees,  840. 
Interest  to  cease  when  works  of  recla* 

matlon  in  progress,  838. 
land-fund,   how   constituted,   804. 
lands  subject  to  sale  as,  808  26-88. 
liability  of  riparian  owners,  8S7» 
lien,  acquired  by  filing  lists,  828. 
lists,  how  and  where  filed,  827. 
old  trustees  may  recognize. 


may  reclaim  without  intervention  of 
trustees,  888. 

of  land  in  old  districts,  may  be  set  off 
in  separate  districts,  8a6»  837. 
payment 

how  made,  828» 

manner  of,  806. 

on  land  held  for  five  years.  887. 
petition 

for  formation  of  reclamation  districts 
816,  818. 

when  recorded,  810. 
powers  and  duties,  888. 
powers  of  trustees,  821* 
price  and  manner  of  payment. 
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ULNDS,    PUBLIC    (Continued). 
■w^ainp  lUkd  overfloirved  land* 

proceedings  on  approval  of  petition,  81A 
property     condemned     for     reclamation 

purposea,  882. 
purchaser  of  acquiret  Interest  In  land, 

how,   885  4. 
reclamation  dlatricta 

actions  against,  820  8-7. 
complaint  In,  820  7. 
for  damages,  820  4. 
to  recover  amount  due,  885  6. 
additional  assessments  of,  825. 
appointment    of    commissioner!    for, 

888  8,  9. 
•saesniuent  of 
additional,  825. 
appointment  of  new  commlsslonert 

to  levy,  826  6. 
colle^tloD  of  unpaid 
as  to,  generally,  820. 

action  for  

accrual  of  cause  of  action,  880  0. 
brought  in  what  name,  880  2-8. 
causes  of  action  based  on  dif- 
ferent assessments  may  bo 
joined,  881  29. 
complaint  must  show,  what.  880 

10,  11. 
default,  setting  aside,  880  18. 
defendants,     who     are     proper, 

881  18. 
defenses,  881  14-20. 
demurrer  reaches  what,  K31  81. 
inciaental   expenses  to  be  included 

in,  826  7. 
Instalments,  as  to,  881  22-27. 
interest  on  assessments,  881  28. 
invalid  payments  on  to  be  credited, 

881. 
list    of    to    be    made    by    oomml8« 
sloners,   826. 
•■  s«»«mea  t-lltf  t« 

commissioners  to  make,  826, 
how  and  where  filed,  827.         __ 
lien  acquired  by  filing  list,  828i 
not  conclusive,  827  2. 
prima  facie  evidence,  828. 
satisfied  how,  what  not  a,  828  8. 
to  contain  vrhat 

as   to,   generally,  826. 
dcMcrlptlon  of  lands 

by  abbreviations,  827  8. 
by  legal  subdivisions,  82T  S. 
clerical  error  In,  827  6. 
dollar  slern,  use  of  In,  827  €. 
namo  in  which  cusessed,  827  7, 

8. 
•'natural   boundaries"    does   not 

exclude   artificial,   827   9. 
oath    of   commissioners   to,   827 
10. 
board  of  trustees  of.  820. 
by  legislative  act  not  body  corporate^ 

817  16. 
character  and  powers  of,  816  2-7. 
ohargefl    for    reclamation    to    be 
seised   by   commissioners,   822. 
does  not  apply  to   district  not  or* 
ganired  under  code,  828  2-7. 
collateral  attack,  817  12,  18. 


eomndsslaners  for 

appointment  by  aupervisors,  828  8, 
9. 

arbitrary  assessment,  828  10,   11. 

assent  of  commissioner  to  assess- 
ment previously  agreed  on,  824 
24. 

assessment  can  be  made  payable  in 
gold,  824  12. 

•I>eneflt8"  to  be  taken  into  account 
by,  824  18-17. 

knowledge  of  one  commissioner  as 
to  character  of  land,  not  under 
view   by   others,   valid,   824    26. 

must  strictly  comply  with  law  in 
making  assessments,  824  18. 

must  view  reclamation  district,  824 
21. 
and  assess  land  Jointly,  824  22,  88, 
26. 

to  assess  charges  for  reclamation. 


warrant   of,   approval   by  board  of 
supervisors,  824  26. 
creation  of,  shown,  how,  817  8-11. 
czedlt    for    payment    in    full,    to    bo 
given,  when,  884. 
"assigns"   refers  to  whom,  884  8. 
provision  applies  to  what,  884  8. 
de  facto,   not  shown   to  exist,  when, 

817  14,   16. 
elections  in,  H41. 
formation    by    excluding    portion    of 

land,  810  3. 
land -owners  may  organize,  8M  2. 
legislative 

recognition  of,  effect,  617  17. 
validation  of,  817  18. 
limitation  on  claim  for  repayment 
as  to,  885  6-8. 
demand,  885  7. 

not  founded  on  statute,  885  8. 
owners    may    reclaim    without   Inter- 
vention  of   trustees,   838. 
not   authorized   to   build   dams   for 
such  purpose,  888  8. 
p«»tltlon  for  formatltin  of 

approval  conclusive  as  to  what,  818 

1,  2. 
as  to,  816,  818,  840  6. 
description  of  the  land,  817  19. 
duty  of  register  on  receipt  of  copy. 

SIO. 
formation   of  district  by  excluding 

portion  of  land,  810  8. 
proceedings  on  approval  of,  818. 
publication  of 

at  least  once  in  each  week,  818  8. 
for  more  than  four  weeks  priot 

to  hearing,  818  3. 
made  in  dally  paper,  818  4. 
signature  to  petition,  818  20. 
aufllciency  of,  818  21. 
verification  of,  818. 
whero  to  be  recorded,  818^ 
powers  of 
as  to,  generally,  821. 
construed  to  authorize  purchase  of 

embankments,  821  2. 
levee  along  river  may  be  construct- 
ed, 821  8. 
maintenance  of  levee,  821  4. 
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I-ANDS.    PUBLIC    (Continued). 
■w«mp  and  OTerlloirved  land« 

overflow    of    lands    on    one    slde^ 

821  6. 
slougrh  not  a  watercourse,  when, 

821   6. 
What    not    a   watercourse   within 
rule,  821  6. 
proceedings    on    approval    of   petition 

for.  818. 
purchase  from  trustees,  821  7-9. 
tmateeii  of 

claim  for  services,  821  7. 
purchase   by   from    themselves,   822 
8,  9. 
i^arranCs 
approval  of  by  supervisors  Involves 

what,  824  26. 
bears  seven  per  cent  interest,  828  2. 
presentation  of,  824. 
registration  of.  824. 
when  paid,  824. 
reference,  before  segrre^ation,  effect  of^ 

813   16. 
residence    necessary    to    right    of    pur* 

chase.  814  24. 
right  to  moneys  expended  by  owner  in 

reclaiming,  83S  9-12. 
rights  of  purchaser^,  882. 
segregation 

register   mast   not   issue  evidence   of 

title  for  six  months  after,  810  6. 
survey    not    to    be    approved    before, 

800,  810  6,   7. 
surveyor-general    must    not    approve 
application      until      six      months 
after,   810  6. 
■ettlera 

actual  settlers,  814  27-29. 

as  to  who  are,  811  5,  814  26-82. 

lands  in  occupation  of  another  cannot 

be  i:urchased,  810  3. 
preferrdd  purchasers  for  ninety  days, 

810. 
preferred  right  on  uncovered  swamp- 
land, 810  4. 
right  to  purchase  depends  upon  resi- 
dence, 810  2. 
*       temporary   removal   of  family,  811  6. 
situated  partly  in  different  counties,  818. 
each   board   of  supervisors   has   same 

discretionary  power,  818  2. 
legislature    cannot    confer    power    on 
board  in  one  county,  818  8. 
subsequent  purchasers  governed  by  by- 
laws. 832. 
surveyor  cannot  purchase,  818  20,  22. 
surveyor-general,    approval   of   applica- 
tion  by,  818  13. 
■nrveys  of 

not   approved   until   land    segregated, 

800. 
not  to  be  approved  until  land  segre- 
gated. 809,  810,  6,  7. 
township    plat    is    considered    as    ap- 
pro\ed,  810  8. 
■wamp-lnnd  Cunt! 

belongs  to  state,  886  18-16. 
control  over,  835   14. 
three  years   after  completion   of  work* 
commissioners,   884. 


tide-lands,   validity  of  application  for, 

814  26,  86. 
title  to  in  state,  808  89,  40. 
to  report  plans,  etc,  822. 
township  plat  is  considered  as  approved* 

810   8. 
treasurer  may  purchase,  818  28. 
truMtees 

may     compromise    Indebtedness     and 
levy  tax  to  pay,  836. 
warrants,    how   presented.   824. 

If  not  paid,  to  draw  interest,  824. 
when  district  situated  In  different  coan- 

ties,  %18. 
when  work  completed,  statement  to  be 

filed  and  moneys  paid  over,  S8S. 
where   filed,    and   duty  of   county   sur- 

veyoi,  8  J  ft. 
work  of  reclamation  under  direction  of 
trustees.  88^ 
treasurer    to    >)ay    over   moneys    re<*eived 

for  lands,  exception,  804. 
university 
act   concerning   selection   and   sale   of. 

869. 
delinquent  purchasers,  889. 
land  agent  of,  duty,  868. 
moneys  to  be  paid  out  of  treasury  on 

order  of  regents,  669. 
regents  to  select  and  sell  certain  lands, 
868. 
waiver  of  fee  for  reference,  T96  Si. 
waiver  of  forfeiture,  806  2. 
when    delinquent   purchaser   may   bo   re- 
stored to  all  rights,  871. 
when  Judgment  binds  assignee,  871. 
when  purchaser  to  be  repaid.  872^  874* 
who  may  contest.  796  26-34. 
withdrawal  of  protest,  T96  8t» 

are  highways.  621* 

LASSF.N   COri.NTY 
assemblymen,  49. 

boundaries   and  county  seat,   1042L 
county  seat  of.  1012. 
distance  from  Sacramento,  88. 
notaries  public,  166. 
salary  of  district  attorney,  1147* 

LAW 

certain    county    officers    not   to    praetlo% 

1118. 
defined.  1196. 
how  expressed,  110S» 
of  road,  688. 
the  fommon,  the  rule  of  decision.  1198: 

LAW  LIBRARY  OF  SAN  FBANCI^CO 

acts  concerning,  64X 

LAZARBTTOS 

for  lepers,  71S, 
LSSAP-IBAR 

defined,  767. 

LBGAL  DISTANCB8 


Irom  coant>' 

Alameda,  86, 
Alpine,  30. 
Amador,  S6» 
Butte.  80. 
Calaveras,  8 
Colusa.  87. 
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JSEQAZi  DISTANCES  (Continued). 
from  county  «eat«  to  9acr«momto 

Contra  Costa,  87* 

Del  Norte   87. 

El  Dorado.  87* 

Fresno,  87. 

Olenn,  87. 

Humboldt,  87* 

Inyo,  87. 

Kern,  87. 

Klnsrs,  87. 

Lake,  87. 

Laasen,  88. 

Los  Anereles, 

Madera,  88. 

Marin,  88. 

Mariposa,  88. 

Mendocino, 

Merced,  3S. 

Modoc,  88. 

Mono,   88. 

Monterey, 

Napa,  88. 

Nevada,  88. 

Orange,  89. 

Placer,  3d. 

Plumas,  88. 

Riverside,  89. 

Sacramento,  89. 

San  Benito,  89. 

San  Bernardino,  8^ 

San  Diego,  39. 

San  Francisco.  89. 

San  Joaquin,  89. 

San  Luis  Obispo,  99» 

San  Mateo,  89. 

Santa  Barbara,  49w 

Santa  Clara,  40. 

Santa  Cruz.  40. 

Shasta,  40. 

Sierra,  40. 

Siskiyou,  40. 

Solano,  40. 

Sonoma,  40. 

Stanislaus,  40. 

Sutter,  40. 

Tehama,  40. 

Trinity,  40. 

Tulare,  41. 

Tuolumne,  41. 

Ventura,  41. 

Yolo,  41. 

Tuba,  41. 
LBOISt.ATIVE   CONSBlfT 
certificate  of  election,  80b 
consists  of  what,  48. 
organization,  00^  61. 
term  of  members,  48. 
time  and  place  of  meetlniT*  M. 
to  purchase  land  by  United  States,  ImpllM 

what,  26. 
to    purchase    of    land    by    United    States, 
jurisdiclion  over,  98. 
LEGISLATIVE  CONTROIi  OVER  BEMBDTi 

See  tit.  Remedy. 
LEGISLATURE 
appeals  to,  from  board  of  examiners,  181* 
appointment   of  standing  committeeo,   88. 
assembly 

assistant  sergeant-at-arme,  68. 

assistants  of  engrossing  and  enrolling 
clerks,   88.  * 


certain  printing  for,  not  to  be  paid  for, 

lOS-llU. 

compensation  of  officers  and  exn'iiloyeeft 

50,  87. 
dvttes  of 

chief  clerk,  84. 

in  appointing  trial  committee,  60. 
officers  of,  at  close  of  session,  86. 
presiding  officer  in  certain  case,  60. 
may  commit   for  contempt,  61. 
may  compel  attendance  of  witnesses,  68. 
may  issue  subpoenas,  61. 
minute  clerk,  85. 
number  of  members,  46L 
of  assistant  clerks,  54. 
officers  of 

as  to,  generally,  68. 
how  elected,  68. 
organization,  61. 
pay  of  assistants,  56. 
per  diem   of  speaker   and  speaker  pro 

tem.,  66. 
resignation  of  members,  to  whom  made, 

208. 
right  to  seat  may  be  contested,  0^ 
sergeant-at-arms  of,  66. 
speaker  and  speaker  pro  tem.  may  ad- 
minister oaths,  64. 
term  of  office^  48. 
vacancy  In,  how  filled,  218. 
what  officers  to  hold  until  qualification 
of  successor,  50. 
assistant  clerk  of,   duties,  64. 
assistant  secretary  of,  duties,  64. 
assistant  sergeant-at-arms,  duties  of,  66. 
bin 

approval  of,  by  governor,  62. 

how  marked,  labeled,  and  arranged,  at 

close  of  session,  66. 
received  by  governor,  must  be  indorsed. 

62. 
remaining  with  gove^nor  more  than  ten 

days,  68. 
returned  without  approval  of  governor, 
68. 
board  of  examiners  constitute  a  furnish- 
ing board,  161. 
burden  of  proof  may  be  changed,  9  44. 
certain  printing  without  charge,   108-110. 
certain  resignations  to  be  made  to,  208. 
certificate   of   election,   evidence   of   right 

to  seat,  60. 
changing  or  altering,   remedy,  9  46-60. 
clerk  of,  duties  of,  64. 
eommlttec  of  senate  or  assembly 

chairman  of  legislative  may  issue  sub- 
poenas, 61« 
Judgment,  61. 

members  may  administer  oaths,  64. 
other  than  Judiciary,  report  on  bills,  64. 
powers,  60. 
salary  of  clerks,  66. 
to   try   contested   election   of   governot 
or  lieutenant-governor,   60. 
compel  attendance  of  witnesses,  62. 
compensation    for   service   after   close   of 

session,  66. 
compensation    of,    and    mileage    of   mem- 
bers, 66. 
compensation    of   officers   and    employees, 

66,  67. 
consists  of  what  46. 
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LBaiSLATXTRB    (Continued), 
constitutionality     of     retroactive    or    re* 

medial  laws,  10  62. 
eoBtest  of  election  of  membera 

commission  to  take  testimony,  6S» 
notice  to  person   Interested,  A& 
by  whom  to  be  served,  68. 
compel  attendance  of  witnesses,  S8> 
deposition.   59. 
fees  of  officers,  BO. 
further  evidence  may  be  taken,  when* 

50. 
itatement  of  cost  of,  58> 
testimony 

by  whom  taken,  58. 
transmitted  to  secretary  of  state,  Bft, 
duties  of  secretary,   as  to.  60. 
vacancy  in  commission,  how  filled,  80w 
who  may  contest,  58. 
contract  cannot  be  destroyed  by  denying 

remedy,  10  63. 
control  over  remedies,  0  44-64. 
dally  Journal  of  each  house  to  be  printed, 
65. 

department  of  state  flrovernment  not  like 
United  States,  47  8. 

distinction  between  obligation  of  eon- 
tract  and  remedy,  10  64. 

duty  of,  where  election  of  grovernor,  or 
lleutenant-flTovernbr    Is    contested,    00. 

election  and  appointment  of  employees, 
50. 

extendiner  time  of  redemption  unconstitu- 
tional, 10  60-63. 

forms  of  action  may  be  changred,  10  66. 

fuel  and  stationery  to  be  furnished  to  by 
secretary  of  state,  8S. 

inchoate  risht  destroyed  by  repeal  of 
statute,   when,   10   66. 

Judiciary  committee,  duties  of,  58. 

laws  and  Journal  to  be  printed,  IOC 

may  do  any  act  not  prohibited  by  consti- 
tution, 47  1. 

may  punish   for  contempt,  61. 

meeting  and  orsranization,  time  and  placo 
of,  50. 

minute  clerk,  duties  of,  65. 

number  of  bill  to  be  printed,  100. 

oath  of 

members,  when  recorded,  51. 
to  be  entered  on  Journals,  51* 


and  employees  of.  powers  and  duties,  64, 

at  close  of  session,  duties  of,  54L 

how   elected.   58. 
per  diem 

and  mlleasre  of  members,  50. 

and  milease  of  presiding  officers,  SC 

of  speaker,  56. 
power  and  responsibility  of,  47  2. 
powers  of,  and  restrictions  upon,  47  6-10. 
printing:   ordered    by,    104. 
records  of,  48  11-19. 

report  of  board  of  examiners  to,  140»lffl* 
resigrnations  of,  to  whom  made,  90& 
return   of   bill   without  approval   of   gov- 
ernor when  house  not  in  session,  68* 
secretary  of,  duties,  54. 
senate 

appointment  of  officers,  by  consent  o^ 
76. 

assistant,  56. 


assistants  of  engrossing  and  enrolling 

clerks,  53. 
certain  printing,  not  to  be  paid,  106-110. 
certain  resigrnations  to  be  made  to.  968. 
compensation    of    officers,   66,  67. 
duty  of  officers  at  close  of  session,  66. 
duty  of  secretary.  54. 
form   of   nominations   to^   by   governor, 

181. 

journal-clerk.  55. 

may  commit  for  contempt,  61« 

may  compel  attendance  of  witnesses,  6C 

members,    when    elected,    48^   4Ai 

minute-clerk.  66. 

number  of  members,  46. 

of  assistant  secretaries. 


and  employees, 
how   elected.   63. 
organization,  51. 
pay  of  assistants,  66. 
per  diem  of  president  pro  tern.,  66. 
president   and   president   pro   tern,   may 

administer   oaths,   54. 
resolution  of,  concurring  in  nomlnatlos 

by  governor,  181. 
right  to  seat  may  be  contested,  6HL 
sergeant-at-arms,  55. 
subpoena  by  president  of,  61. 
term  of  office,  48. 
vacancy,  how  filled,  SUl 
what  officers  hold  until  successors  qual- 
ify, 60. 
sergeants-at-arms,  duties  of,  66. 
shortening  time  of  remedy,  U  64. 
subpoenas   ty,  61. 
temporary  officers  of,  60. 
terms  of  office,  48. 
time  and  place  of  meeting,  60u 


In,  how  filled,  31X 
occurring  during  recess,  S1& 
what  officers  of  may  administer  oaths,  9L 
LBPBR8.     See  tit.  Lasarettos. 
UBTTBRS  PATBNT.    See  tit  Patents,  Land. 
liBVBBS 

construction  by  state  In  exercise  of  po- 
lice power,  706  160. 
damages  caused  to,  by  mobs    etc,  UMi 
Injuries  to,  840. 
Injury  by  mobs,  IISO. 

liBTY.     See  tit  Taaces  and  Taxatfaa. 
IiIABIIilTUSS 

assessor  and  sureties  for  negligence^  OK 

of  bond  of  notary  public,  100. 

of   Insurance   companies,   computation  en 

Insolvency,  128. 
tax-collector,    for   negUgenoe    076^ 

IiIBRART  OF  SCHOOLS 

control  and  location,  42^ 
fund  for,  481. 

lABWULKY  OF  STATS 
as  to,  580. 
Iioard  of  tmstees  of 

as  to,  74,  580. 

general  powers  and  datles  of^ 

number  of,  70. 

powers   of,  580. 

term  of,  680. 
bond  of  librarian, 


IMOBX. 


XjIBRARY  op  state   (Continued), 
bookji  may  be  taken 

toy  members  of  legislature.  Ml. 

by  state  officers,  B4JL 

by  whom,  641. 
by  whom  books  may  be  taken  from.  Ml* 
by  whom  controlled,  SS9» 
-cabinet   for.  Ma. 
•chapter  In  force,  when,  542. 
duties  of  librarian,  640. 
fuel    and   stationery   to   be   furnlsbed   by 

secretary  of  state,  88. 
tund  of,  84,  Ml. 
-general    powers    and    dutiei    of    trusteo^^ 


ilibrarian  of 
as  to,  70. 
bond  of,  648. 
distribution   of  state   publications,   648i 

duties  of,  MO. 
ceport  of 

number  of  copies  to  be  printed*  99» 
when  to  be  made,  OO. 

salary  of,  Ma. 

term  of  office,  640. 
liability  for  Injuries  to  book*  of.  Ml. 
library  fund,  84,  Ml. 
nmaber 

of  copies  of  report  to  be  printed,  9B» 

of   deputy   librarians,  70. 
•officers  of,  74. 


of   deputy    librarians,   648, 
of  librarian    648. 
stationery  to  be  furnished  by  secretary  of 

state,   88. 
supreme  court  library,     iifee  tit.  Snvrsoie 

Court  library. 
term  of  office  of  librarian,  640. 
time  to  be  kept  open.  Ml. 
trustees  of.     Bee  Board  of  TnwtMS»  this 

title, 
when  kept  open,  Ml. 

when   librarian   to   make   report  to   gov- 
ernor, 88. 
who  may  take  books.  Ml. 

filBRARY  OF   SUPRSBUS  COURT*     SOO  tit. 

Sapreme  Court  Ijlbrary. 
JLICESICSS:.     See  tit  Insurance  Company* 

action  agrainst  delinquents,  780. 
acts  concerning  licenses  in  various  coun- 
ties. 780. 
animals    kept   for   propagation   to   bo  li- 
censed, 788. 
auctioneers,  who  exempt  from,  78^ 
auditor  to  keep 

license  account,  778. 

stamps    account,   778.  

auditor  to  number,  sign,  and  dsllYor,  778. 

billiards,  786. 

bridge,  ferry,  wharf,  chute,  and  pier,  78^ 

brokers,  trust  companies,  eta,  784. 

bull  and  bear  fights,  786. 

•causes  for  revocation,  688. 

certain  exhibitions,  etc,  exempts^  78^ 

-elasslflcatlon  of 

auctioneers,   788. 

bridge  license,  784. 

brokers'  license,  784.  , 

chute  license,  784. 

ferry  license,  784. 

license-tax,  788. 

Pol.  C- 


trust  company's  license,  784* 
wharf   license,   784. 
collection  of 

by  whom  made,  700. 
-    how   enforced,  807. 

municipal,  in  San  Frandsoo,  780i 
common    council   to   provide   for   certain, 

1171. 
damages  for  failure  to  procure,  778. 
decision  of  board  on  revoking,  688. 
deflnitlon  of,  778  2. 
different  kinds  of  Ueensea 
all  animals  can  be  for  propagation,  788, 
as  to,  generally,  786. 
billiard  table,  786. 
caravan,   786. 

certain    exhibitions   exempt,  788w 
hawkers'  license,  788. 
intelligence  office,  786. 
Uvery-stable  license,  78& 
menagerie,  786. 
merchants'  license,  788, 
pawnbrokers',  786. 
peddlers'   license,  788. 
retail  liquor  license,  788* 
theater,  786. 
disposition    of    money    arising    from,    781 

2,  8. 
duties  of  tax-collector  In  relation  to,  788. 
equality  of  license-tax,  780  8. 
exception  In  using  liquors,  788. 
exemption  of  certain  exhibitions,  788. 
fees  for  licenses,  781. 
forfeiture  of  pilot's.  In  certain  cases,  688. 
intelligence  office,  786. 

license-tax,  upon  whom  nuiy  be  lotpoaed 
as  to,  generally,  781. 
attorney  at  law,  788  2,  8. 
foreign  Insurance  company,  788  4. 
herder  of  cattle,  sheep,  etc,  788  6. 
telephone  companies,  788  18. 
merchants  and  livery  stablen,  78& 
not  to  be  given  to  aliens,  778. 
not  transferable,  770. 
•f  pilots 
as  to,  666. 

may  be  revoked,  681, 
who  to  examine.  660. 
of  steam -tug  pilots,  688. 
original  application  for,  789^ 
other  licenses,  784. 
pawnbroker,  786. 
payments  to  be  made,  when,  788u 
peddlers  and  hawkers,  780* 
persons  within  st»te  may  leave  without 
payment  of,  levied  for  revenue  pur- 
poses, 81  2. 
piloting  vessels  without,  667* 
power  to  assess,  780  4. 
present  incumbents  to  collect,  780* 
proof  on  trial,  780. 
purposes  for  which  may  be  Imposed*  788 

8-10. 
references  to  special  acts,  778, 
regulating  limit  of,  788  11, 
renewal  of,  778. 
retail  liquor,  786. 
revenue  deiived  from  such,  87& 
revocation  of,  117t  118. 
settlements   and    payments    to   be   made^ 

when,  780. 
settlements  by  tax-collector  788, 
suit  against  delinquent,  778, 


LICENSE  (Continued), 
suit   against  person   failing  to  take  ou^ 

7T». 
supervisors  to  flx,  1070. 
tax-collectorp  duties  of,  780. 
tax  for  toll-bridges  and  ferries,  07QL 
theaters,  7SS. 

to  be  prepared  and  printed,  77& 
to  keep  wharf,  chute,  etc,  080. 
transfer  of  cause  to  federal  court  ground 

for  revoking.   118. 
when  license  to  be  procured,  778^ 
when  to  be  shown.  SSOi 
when  to  issue,  007. 
LIEN 
by  filing  assessment-list  for  rectamatloii 

purposes,  888. 
Judgments  on  official  bonds,  8079  308L 
levy  of  taxes  as,  960. 
of  poll-tax,  1038. 
of  tax  due  on  personal  property,  on  real 

property,  965. 
of  tax  on  improvements,  on  what,  OSOw 
of  tax  on  real  property,  un  what,  C58w 
proceedings  thereon,  00,  OL 

LTEUTENAN1.  GOTERNOR 

compensation,  SL 

contesting  election  of,  CX 

duties  of,  81. 

ex  officio  member  of  board  of  state  prison 

directors,  70. 
ex  officio  regent  of  university,  74. 
fines  for  violating  immigration  laws,  718^ 
mileage  of,  81. 

mode  of  election,  and  term  of  office,  78* 
per  diem  of,  81. 
resignation,  to  whom  made,  808. 
to  take  oath  of  office,  where,  eto.,  188. 
warden  of  state  prison,  70. 

L11«E,     HEALTH,     AND     ACCIDENT     COM- 
PANIES 

blanks   to  be  printed  by  insurance  com- 
missioner, 188. 
statement  of  business  done  in  state*  180^ 
stock  notes  of.  how  computed.  1Z2» 

LIFE  INSURANCE 
agentii  of 

alphabetical  Hot  of,  1881 

false   and   fictitious    rep  resen  tat  lone  by 

to   procure   insurance,    ISO. 
form  of  stipulation  for  oenrioe,  upon  in« 

surance  commissioner,  ISO. 
license  to  issue  to,  188. 
name   of   upon   whom  process  may  bo 

served,  188. 
terms  and  fees,  188. 
to  file  power  of  attorney  to  do  buslneoi^ 

188. 
depo«ttii  of 

as  to,  generally,  140. 

exchange  of  securities,  140w 

modes  of,  140. 

to  be  turned  over  to  state  treasury,  140w 

withdrawal  of  excess  of  securltleOf  148b 
registration  of  policies,  140. 
LIGHT-HOUHBS 

Sites  for  submarine,  80. 
LIGHTS.     See  tit.  Navlgatfoa. 
for  state  officers,  88. 
how  paid,  M. 
signal  to   ue  kept  on  shipping  at  nlglit» 


LIinTATION  OF  ACTIONS.     See  tit  SUtato 
of  LImltaHoBS. 

All    Statutory    provisions    relating    to    to 

be  construed,   11  7-9. 
amendment   cutting   off    right   of  appeal, 

construction,    11   1. 
continue   to   run,   1L 
distinction  between  statutes  of  limitation 

and  prescription,  11  2. 
how  affected  by  codes,  IL 
municipal   corporations  may  plead,  11  4. 
of  actions  for  injuries  by  mobs,  or  riots 

1188. 

of  actions  to  quiet  title  to  certain  landi^ 

808. 
on  foreign  contracts,  SS  S. 
on  powers  of  supervisors,  847« 
power   of   legislature  is   limited   only  by 

express   consticutiona!    restriction,  11 

6,  6. 
revival  of  right  not  extincruished  by.  lit, 

LiauORS.     See  tit.   iBtoxleatInK  LI«vots. 

LISTS,  DELINQUENT.     See   tit.    Taxes  aad 
Taxation. 


LITBRY  STABLE 

license  of,  788. 
regulation  of,  700  161. 

LOAN 

counties  not  to  borrow,  1078. 

LOCAL    BOARDS     OF     HEALTH.       See    tit 
State   Board   of   Health. 

to  enforce  rules  of  state  board  of  health, 

725. 
to  make  monthly  reports  to  otate  board 

of  health,  when,  728. 

LOCAL    GOVERNMENTS 

not  created  or  established  proprlo  Tigers 
by  constitution,  84  17. 

LOCATING  AGENT.     See  Ut  8ar 
eral. 

LOCATION  OF  STATE  LANDS 

abandonment,  878. 
approval  to  be  noted  on  plats,  788* 
contest  as  to  approval,  78S-S0S; 
record  to  be  kept   79L 

LOGS.     See  tic  Lumber* 

LOS  ANGELES  COUNTY 

assemblymen,   49. 

boundaries  and  county  seat*  1088. 

description  and  boundaries  of,  106& 

distance  from  Sacramento,  88* 

notaries  public,  100. 

salary  of  district  attorney,  1147. 

LOST  AND    UNCLAIMED   PROPERTT 

appraisement,  761* 


Justice  to  appoint,  and  dnty  of^  78L 
list  of  to  be  filed,  76L 
duty  of  person  finding  lost  money,  gooda> 

etc.,  750. 
finder  failing  to  make  diecovery,  penalty, 

7BL 
Under 

to  advertise,  78L 
to  restore  property,  when,  75L 
justice,  to  file  list  of  appraisers,  7SL 
owner  of  may  sue.  when,  781. 
proceedings,  if  no  owner  appears  within 
six  months,  781* 


INDIDX* 


LOST  AND  UNCLAIMED  PROPBRTT  (Con- 
tinued), 
proof,  how  made,  7M. 

unclaimed   property.     See   tit   ITadalmed 
Pro  pert  jr. 
LOST  OR  DESSTROYBD  RBCORD8 
restoration  of,  128S. 
teacher's 

certificate,  1224. 
register,  1224, 
LOTTESRIBS 

keeping  place  for  eale  of  lottery  tickets, 

707   164. 
prohibition  and  regulation  of,  707  1«2,  168. 
tickets  in  possession,  penalty,  707  165. 
LUMBE2R 
defined,  650. 
disposition  of  proceeds  of  sale,  BSlt 

floating 

application  of  proceeds  when  sold,  651* 

when  turned  over  to  sheriff,  5BL 
owner  may  reclaim  floating,  600. 
■vpervlMors 

may  allow  booms  to  be  built,  BOO. 

may  improve  streams  to  float,  1100. 

KACHINKRY 

purchase  of  by  superintendent  of  public 

printing,  110. 
repair    of    by    superintendent    of    public 

printing,  110. 
HADBRA  COUNTY 

distance  from  Sacramento,  88. 

MAGISTRATE 

county  Judge  to  perform  duties  of,  llllfc 
defined,  14. 

MAIL 

process  returnable  by,  112B. 
MAJOR-GBNKRAL.   See  tit  NatloBal  GiUUFd. 

MAJORITY 

power  under  Joint  authority,  18. 
BLANDAMVS 

lies    to    compel    performance    of    express 

duty  of  auditor,  902  7-9. 
may  issue  to  compel  admission  to  rights 

of   ofilce,  40  22. 
to  compel 

action  by  board  of  commissioners,  148 

9. 
admission  of  pupil  to  school,  888  17. 
erection  of  school  building.  888  SO. 
to    recover    salary,    petition   must   allego 
what,  46  23. 
MAMNBRS 

Instruction  to  be  glysn  In  public  schools* 

SOL 


certain  to  be  delivered  to  clerk  of  sapor- 
visors,  02L 
of  boundary'  lines  heretofore  made,  valid, 

1007. 
supervisors  to  furnish  to  assessor,  038. 
to  be  procured  by  superintendent  of  state 
printing,  when,  IIL 
MAPS  AND  bURVBYS.     SS6  tit  State  Ha>» 
bor  Commissioners. 

MARS3  ISLAND 

pilot  commissioners  for,  78  S-7. 
pilots,  regulations  for.     Bee  tit    PRsta. 
MARGINS  AND  OPTIONS 

regulating  and  prohibiting  sales  on,  706 
172,  178. 


MARIN  COUNTY.     See  tit  Comities. 

act    In    relation    to    salmon    fisheries    In. 

preserved,  18. 
assemblymun,  40. 
boundaries  and  county  seat  106ft. 
description  and   boundaries  of,  lOOSi 
distance   from   Sacramento,  8& 
notaries  public,   168. 
salary  of  district  attorney,  1147. 

MARINB   BOARD   OF   THB  PORT  OF  SAN 
FRANCISCO 
abolished,  009. 
number  constituting,  70. 

MARINE3RS.    See  tit   Seamen. 

MARIPOSA    RIG    TRBB    GROVBS.      See    tit 
Yosemlte  Valley  an4  Mariposa  Big  Tree 
Grove, 
eommlssloaera  of 

appointment  and  term  of  office,  70* 

as  to,  generally,  878. 

number  of  commissioners  of,  70. 

powers,  876. 

report  of,  878. 
MARIPOSA  COUNTY.     Bee  tit    Conntfes. 
act  for  better  protection  of  stock-raisers 

In,  preserved,  18. 
assemblymen,  40. 
boundaries  o.nd  county  seat  1084. 
defining  boundary  line  between  Mariposa 

and  Fresno  counties,  1084. 
description  and  boundaries  of,  1054, 
distance  from  Sacramento,  8& 
notaries  public,  166. 
salary  of  district  attorney,  1147« 

MARKET  INSPECTOR 

for     San     Francisco,     appointment     and 

duties,   728. 
salary,  728. 

MARKBTS 

establishing  and  regulating,  708  174, 

MARKS.    See  tit  Trade-Marks, 

MARKS  AND  BRANDS 

act  concerning.  In  Siskiyou,  presorvsd,  18. 
age   at  which   animals  may  be  branded, 

766. 
certain   marks  not  allowed,  76B» 
evidence  of  ownership,  766. 
fraudulently   mlsmarklng   and   misbrand- 
ing stock,  768. 
hides   of   slaughtered   cattle   to   bo   kept 

766. 
Is  prima  fade  evidence  of  ownership  of 

animals,  768, 
misbranding  stock  fraudulently,  penalty, 

760. 
mlsmarklng   stock   fraudulently,   penalty, 

766. 
not  lawful  unless  recorded,  768, 
number  to  be  used,  766. 
owners  of  stock  to  keep,  764. 
penalty  for  using  more  than  one  mark  or 

brand,  766. 
penalty  for  using  unrecorded  brands,  768. 
recorder's  ^.utles  respecting,  764. 
regulations    for    selling,    branding;    oto., 

cattle,  766, 
to  be  recorded 

as  to,  generally,  764. 

fee  for,  764. 

recorder's  duties  respecting,  784. 


MARRIAOIB 

recorder's  duty*  74J. 

register    of.      See    tit    Bareaw    ct    Tltal 

registry  of,  741. 
MASCULINIC   OBNDBR 

includes  feminine  and  nevter,  14* 

IIA8TICR  OF  TBSSBIi 

neglect  to  comply  with  health  regulations 
in  harbor  of  dan  Francisco,  penalty, 
7SJL 

KAT   CHA?rOIB    COVR9B    OF    STUDT.      B— 
tits.  Board  of  Bdneatlonf  Seh—lfc 

board  of  education  may,  SM. 

MAYOR 

executive  power  of  cities  vested  in,  1191» 
haa  no  power  to  veto  action  of  board  of 
supervisors    fixing    rate   of   taxation* 
065. 
•f  Baa  Fraadsco 

•X  officio  member  of  state  harbor  oom« 

mission,  S86. 
member   of  city   board   of  health*  nTf 


MHXlOAlfS 

established  In  state,  eltlsena,  m  C 

M1I>WIVI0S 

to  make  reports  of  birth  and  stillborn* 
74S. 


president  of  board  of  health, 
powers  of,  1168. 

president  of  common  council,  Itm 
Qualiflcations,  1146. 
to  approve  bonds  of  officers*  1147* 

MeCOPPIN  ACT 
as  to,  73  4. 

HRASITRIDS.     See   tit  Weights  aad  Meas- 


HISCHANICS'  INSTITUTB 

president  of,  ex  officio  regent  of  nnlvsr* 
sity,  74. 
HISDALS*     See  tit.  irattoaal  Gaard. 

MBDICAIi  DlBPARTBIBUfT.   See  tit  STattaaal 

Gvard. 
MBDICAIi  BXAMIinDR.     See  tit  Stats  Hss« 

pltala. 
MBMBBR  OF  8TATB  BOARD  OF  BDVGA- 
TION 
appointment  and  term  of   74, 
returns,  how  made,  SIS. 

HBMBBRS  OF  CONORBSS 

certificate  issued  by  governor,  8181, 
duty  of  secretary  of  states  &mw 
election  of,  when,  818. 
how  transmitted,  818, 

MBBTDOCIICO   COUNTY*     Sss  tit   €ovattss» 

assemblymen,  48. 

boundaries  and  county  seat  10481. 

description  and  boundaries  of,  184B* 

distance  from  Sacramento,  88. 

notaries  public,   185. 

salary  of  district  attorney,  1147. 

BBRCBD    COUNTY.     See  tit  CoaatlSS» 

assemblyman,  48. 

boundaries  and  county  seat  1068. 

description  and  boundaries,  1858* 

distance  from  Sacramento,  88. 

notaries  public,  185. 

salary  of  district  attorney,  1147* 

MBRCHANTS 

license.  788* 

MBRIDIAN 

surveys  to  be  made  by  true,  1148. 


defined,  761, 

MILBAOB 

allowed  to  persons,  how  computed,  41. 
controller  to  deduct  from  payments  mads 

by  treasurers,  16S7. 
county  treasurer  forfeits,  when*  1698.  . 
how  computed,  41. 
of  lieutenant-governor,  81. 
Of  members  of  legislature,  5iL 
of  speaker  of  assembly,  56; 
to   tax-collector,    for   seizing  and  selling 

personal  property. 


MIIiB-STONBS 

by  toll-road  companies. 

Injury  to,  66& 

penalty  for  injuring,  654. 

MIUTARY  DUTY.     See  tit  State  mutla. 

MIlilTARY  FUNDS,   See  tit  Natlaaal  GaarC 

amount  raised  for,  068. 

1III.ITIA.     See  tits.  Natlaaal  CHuu^i  Stats 
MUltla. 

miiK 

stats  may  rcgulats  food  of  cows*  760  8S. 

MINBRAIi   UUVDS 

sot  regulating  sals  of,  in  school  sections, 


MINING  CliAlBI.     See  tit   Taxes  aad  Tnc- 
atloa. 

liable  to  taxation,  881  84. 

MINOR  CHILD 

residence  of,  81  17. 

state's  right  to  provide  custody  aad  ro* 
straint  without  guardians,  ML 

MINUTB-BOOK 

to  be  kept  by  supervisors.  1077. 

HINUTB-CIiBRKS.     See  tit.   i^eglriatafSb 

MISNOMBR 

not  to  invalidate  tax  sales,  1006, 

MOBS 

damages  by,  to  levees,  etc^  1188. 

MODOC  COUNTY.     See  tit  Coaatles* 
distance  from  Sacramento^  88. 

MONBY 

affidavit  of  state  board  of  examiners  sa 
counting,  iffS. 

assessor  to  pay  over  certain,  lOlfl^  lOB* 

commutation,  where  paid,  710. 

controller  to  make  statement  concerning; 
paid  out  of  county  treasury,  10S7. 

counties  prohibited  from  borrowing;  lOVSi 

eoantlag  of 

in  county  treasury,  11S4. 
in  state  treasury,  158. 

county  treasurer  to  keep  public,  USl. 

county    treasurers,    when    to    pay   state 
treasurer,  1086^  10S7. 

found  on  dead  body,  delivered  to  connty 
trecMurer,  llSl,  1144. 

in  county  treasury.  Joint  statement  con- 
cerning, 1184. 

lost  duty  of  finder,  700. 

paid  to  treasurer  of  county,  1118l 


iifDigz; 


MONET  (Continued). 

penalty   for   sheriff   falllnir  to   pay   over, 

itaUr  112S. 
placed    in    foreign   bank,    tazabla^   when, 

889  29. 
tax-collector  to  pay  over,  when,  Mil. 
treasurer  to  receive  county,  lllC* 
when    warrants    presented    and    none    In 

treasury,  1119. 

MONBY  OF  ACCOUNT 

amount,    now   stated   In   judgments,   eta* 

768. 
as  to  what  Is  in  this  state,  T68L 
definition  of,  114S. 
limitation  of  provisions,  768. 
MONGOLIAN 
children,   separate   schools   for,   889. 
labor,    product    of   excluded    from    publio 

buildings,  768. 

MONO  COUNTY.     See  tit  Conntles. 

assemblymen,  48. 

boundaries  and  county  seat  of,  1058; 
county  seat  of,  1058. 
description  and  boundaries,  lOBS. 
distance  from  Sacramento.  88. 
notaries  public  of,  165. 
salary  of  district  attorney  of,  1147* 
MONTBRBY  COUNTY.     See  tit.  Counties. 
act  for  better  protection  of  stock-raisers 

in,  preserved,  18. 
assemblymen  of,  48. 
boundaries  and  county  seat  of,  1068; 
county  seat  of,  1058. 
description  and  boundaries  of,  1068; 
distance  from  Saciamento,  88. 
notaries  public  In,  165. 
salary  of  district  attorney  of.  1147* 
MONTH 

definition  of,  14. 
MORALS 

Instruction   upon,   to   be   given   in   publio 
schools,  881. 
MORTGAOB.     See  tit.  Taxes  and  Taxation. 
disposition  of  money  arising  from  taxes 

on,  878. 
double  taxation  of,  881  80. 
index  of,  tl.^6. 

recorder  to  furnish  list  to  board  of  equal- 
ization, 848. 
to  be  recorded,  1185. 
MUNICIPAL  CHARTBR 
taxation  under,  28  20. 
MUNICIPAL    CORPORATIONS 
classification  of,  llOL 
extension  of  boundaries  of,  8  36. 
injuries  caused  by  mobs  or  riots,  1188  8. 
injuries  other  than  those  caused  by  mobs 
or  riots,  1187»  1188  8-6. 
action 

to  be  commenced,  when,   1188. 
to  be  tried,  where,  1188. 
damages  to  levees  by  mobs   etc.,  1188, 
for   falling   into    excavation    or   sewer, 

1188  4. 
for  injury  caused  by  neglect  of  officer, 

1188  b. 
for  wrongful  arrest  and  imprisonmsnt* 

1188  tf. 
plaintiff  not  to  recover,  when,  1188. 
warrant  to  pay  damages  to  be  issued* 
when,    1188. 
tax  therefor,  1188. 


may  plead  statute  of  limitations,  11  4. 
power  to  exercise  right  of  taxation,  881 

88. 
responsibility  for  Injuries  by,  1187. 
statutes    regarding    meeting    debts,    sto, 

may  be  changed,  8  20. 
Yalldating  acts  of,  1161. 

MUNICIPAL  GOTBRNMBNTS 

not    established    proprio    vigors   by    con- 
stitution, 84  17. 

MUNICIPAL     TICKBT.      See     tltS.     BaUotof 
Blectlon. 

MUSTBR-ROLL.      See    tlts.    Drlgadler-Ocn- 
enili  National  Guard  |  State  Militia* 

MUSTBRS.     See  tit.  National  Gvard. 
NAMB 

error  In,  not  to  Invalidate  sale  for  taxes, 

1006. 
of  county,  1071. 
secretary    of    state    to    keep    register   of 

changed,  81. 

NAPA  COUNTY.     See  tit.  ConnUcs. 
assemblymen  for,  40. 
boundaries  and  county  seat  of,  1068; 
county  seat  of,  1065. 
description  and  boundaries.  1065. 
distance  from  Sacramento,  88i 
notaries  public  in,  165* 

NAPA  CRBBK 

declared  navigable,  647. 

NAPA    INSANB   ASYLUM.      See   tit    lasaBO 

Asylnm. 
NARCOTICS 

instructions   upon   the   nature   of^    to   bo 
given  In  public  schools,  SOI* 

NATIONAL  GUARD.     See  tit.  State  MlUtla. 

absence   or   removal   deemed   resignation, 

when,  481. 
adjutant-general's  office,  salaries  of,  486. 
adjutant-general  to  audit  claims,  406. 
alloMrance 

for  military  organizations,  484. 
for  officers,  484. 
annual  allowance  to  companies, 
application  to  membership,  488. 
appointive  officers,  478. 
arms,  uniforms,  and  equipment, 
eqnlpment  of 

commissioned  officers,  488; 
organizations,  482. 
full  dress  uniform,  488. 
property   purchased   with   state   money 

to  be  accounted  for,  486. 
purchase  of  uniforms  and   equipments* 


responsibility  for  publio  property, 

transportation  ot  486. 

uniform  of  enlisted  men,  488. 

use  of  state  and  company  property,  488. 
arrest,  exemption  from,  407* 
attachments,  subpoenas,  and  commissions. 


authority  of  commander-in-chief,  478; 

bands  of  music,  487. 

bonds  of  officers,  486. 

brevet  commissions,  481* 

brigades,  473. 

brigadier-general,  staff  of,  474. 

by-laws  of,  488. 

camps  of  instruction,  485. 

ca^tAin  ex  officio  company  treasurer. 


UfDlBX. 


NATIONAL  GUARD   (Continued), 
casualties  in,  how  provided  for,  4fl& 
cavalry,  47B. 
claims  exempt  from  board  of  examlnen^ 

59e. 

coast  artillery,  474. 
colors,  409. 
eommander-ln-clilef 
as  to.   srenerally,  478^ 
authority  of,  473. 
stafC  of,  478. 
commlaaloned  offlicera 
absence  or  removal,  481* 

when  deemed  a  re8leniatlon»  481* 
appointed  officers,  478. 
as  to,  srenerally,  478* 
brevet   commissions,   481* 
commissions,  478. 
dishonorable  discharsre  bars  re-entry  to 

office,  481. 
effect   of   line   officers   aooeptlns   ooin* 

mission  on  staff,  478^ 
elected  officers,  477* 
•leetlonii 

appeal  from,  478i» 
as  to,  478. 
ellsrlbility  to  receiving  oommission,  47iL 
equipment  of,  489. 
examination,  477* 
examination   and  discharse  of  offlcen^ 

481. 
examiningr  boards,  477* 
oath  of  office,  478. 
officers  re-elected  not  to  be  recomml8« 

sloned,  481. 
rank  of  officers,  478, 
resignations,  how  made,  478^ 
retired  list,  480. 

when    new   commissions    to   be   Issued 
481« 
commissions.     See  Commtsst^s 
this  title. 
as  to,  478. 

subpoenas  and  attachments, 
commitment   for  disorderly  conduct, 
company  of  enffineers,  474* 
company  treasurer,  captain  is,  4881, 
composition  of,  478. 

controller  and  treasurer,  duties  of,  486^ 
eoorts-martlal 

as  to,  generally,  488. 
powers   of,   488. 
customs  and  usages  of  the  United  States 

army,  499. 
decorations  of,  407« 
disbanding  for  parading  with  less   than 

thirty-two  members,  488. 
discharges,   when  and  how  granted,  488» 
discipline,  487. 
dishonorable   discharge   bars   re-entry   to 

office,  4S1. 
disorderly  conduct,  commitment  for, 
disturbers  to  be  arrested,  487. 
divisions  of  naval  militia,  500. 
drills 
monthly  return  of  attendance, 
penalty  for  absence  from, 
record  of  attendance,  488. 
drills  and  parades,  480. 
duties  of  controller  and  treasurer,  486^ 
elected  officers,  477* 
electloiui 

appeal  from,  478. 
as  to.  generally,  478. 


dIgfbiUty  to 
as  to,  148X 

commission,  478. 
engineers,  company  of^  474* 
enlisted  men 

application  for  membership, 

discharges,  when  and  by  whom  granted, 
488. 

dishonorable    discharge    bars    re-entry.  . 
484. 

eligibility  to  membership, 

non-commissioned  officers, 

oath  of  officers  and  members,  48X  \ 

transfers,  488. 

uniform  of,  48& 


of  commissioned  officers,  4881 

of  organization,  488. 

purchase  of,  489. 
examination  and  discharge  of  officer^  48L 
examinations,  477. 
examining  boards,  477, 
excuses  from  duty,  dST* 

as  to,  generally,  486; 

from  arrest,  497. 

from  liability,  491i 
exercise,  487. 
field  music,  478. 


and    penalties    for    non-attendaaeo    at 

parades,  491. 
as  to,  generally,  480. 
how  collected,  490. 
freedom  from  interferenoob  487* 
full  dress  uniform,  498. 
honorary  members,  490. 
infantry,  475. 

inspection  and  muster,  486L 
liability,  exemption  from,  481* 
line    officers    accepting    oommlsslono    on 

staff,  479. 
mandate 

execution  by  public  officers.  488b 
form  of,  490. 
medals,  497. 

medical  department,  474 
■dlltary  courts 
as  to,  487,  488. 
oompositlon  of,  48& 
eoort-martlal 
appointed,  by  whom,  48& 
attachments,  subpoenas,  and  oommls- 

sions,  489. 
commitment    for    disorderly    oonduot* 

490. 
fines 

how  collected,  490. 
penalties     for     non-attendance     at 
parades,  490. 
form  of  mandate 
as  to,  490. 

execution  of  by  publio  officers,  498. 
powers  of,  488. 
revision    and    approval    of    sentencsb 

488. 
service  of  charges,  488, 
subpoenas,  attachments,  and  oommls- 
sions,  489. 
jurisdiction  of, 
military  fund,  494* 
music,  field,  476. 
muster-rolls.  488. 


MATlONAIi  GUARD  (Contlnuad). 
aaval   mlUtla 

as  to,  generally,  SMu 
divisions  of,  600. 
orgranlzation  of,  8041. 
retired  list,  who  placed  on, 
non -commissioned  officers, 
oath 

of  members,  481i 
of  officers,  470. 
officers  allowed  no  fees  for  administering 

oaths,  600. 
organization  of  naval  militia,  600. 
parades,  non-attendance  at,  fines  and  pen* 

alties,  491. 
parading  with  less  than  thirty-two  mem- 
bers, disbanded,  48S. 
par  And  allowance 
adjutant-seneral  to  audit  claims, 
allowaneo 

for  military  orsanlsations,  4M. 
for  officers,  494. 
annual  allowance  to  companies, 
military  fund.  4M. 
of  oAcem 
when  detailed  on  special  duty, 
while  on  duty,  494. 
salaries     of     adjutant- general's     offioeb 


penalty  for  absence  from  drills, 
powers  of  courts-martial,  488. 
priTlleffesy  prolilbltloauif  ete. 

bands  of  music,  497. 

casualties  in,  how  provided  for, 

decorations  and  medals,  407* 

oxemptloBS 
as   to,  49S. 
from  arrest,  497. 

freedom  from  interference,  497* 

rigrht  of  way,  497. 

trespassers  and  disturbers  to  be  plaoed 
in  arrest,  497. 
property  of  olllcera 

when  detailed  on  special  duty,  494* 

while  on  active  duty,  494. 
property  purchased  with  state  money  to 

be  accounted  for,  498. 
ranking:  officers,  470. 
record  of  attendance  at  drills,  480; 
resigmatloa 

absence  or  removal  is,  when,  481* 

how  made,  479. 
responsibility  for  public  property,  490; 
retired  list 

as  to,  srenerally,  480. 

of  naval  militia,  002. 
revision     and    approval    of    sentenco    of 

court-martial,  488. 
rl^ht  of  way,  497. 
rules  and  regulations,  499. 
salaries    of   adjutant-greneral's   office,   dOC 
sentence    of    court-martial,    revision    and 

approval  of,  488. 
service  medals,  487# 
services  of 

charges,  488. 

company  Instruction,  488. 

company  parading  with  less  than  thirty* 
two  members,  disbanded,  488, 

discipline  and  exercise,  487* 

drills  and  parades,  488. 

excuses  from  duty,  487. 

inspection  and  muster.  480, 


muster-rolls,  480; 

penalty  for  absence  from  drills, 

record  of  attendaaeo 
as  to,  generally,  480. 
monthly  returns  of, 

oervlce  medals,  487. 

small-arms  practice, 

war  service,  480. 

warning  for  duty,  487* 
•isrnal  corps,  474. 
small-arms  practice,  480* 
strength  of,  478. 
subpoenas,  attachments,  and  commissions, 

489. 
transfers,  488. 
transportation  of  arms,  490, 
trespassers  to  be  arrested,  497« 


full  dress,  492. 

of  enlisted  men, 

purchase  of,  492. 
use  of  state  and  company  property,  498. 
war  service,  480. 
warning  for  duty,  487* 

SATioirs 

sovereignty  as  applied  to,  24  19. 
KATAIi  MILITIA.     See  tit.  National  Gnard. 

BTAYIOABLS:  STRBAMS 

acts  determining  navigability  of  variooo 

streams,  640. 
are  public  ways,  847. 
bridges  over,  how  constructed*  080. 
enumerated,  846. 
Napa  creeks  navigable,  847. 
penalty  for  felling  trees   into^  640L 
public  ways  over,  84^ 
tow-paths  on,  847. 
what   are,   848,  847. 

NAVIGATIOir 

boats,  oars,  and  signals,  848. 
compensation  of  inspectors,  849. 
engine  to  be  stopped  while  landing  pas- 
sengers, 847. 
engineer's  penalty,  owner  liable  for,  849. 
floating   lumber.     See   tlL   Floating  Lum- 
ber. 
harbor  commissioners  for  port  of  Eureka. 

See  tit.  Harbor  Commissioners. 
harbor  commissioners  for  the  bay  of  San 

Diego.     See   tit.    Harbor  Commission- 

ers. 
Inspectors 

compensation  of,  849. 

to  supervise  and  direct  spark- catchers, 

849. 
landing  and  receiving  passengers  by  small 

boats,    847. 
landing  passengers  by  small  boat,  847. 
lines  used  for  landing  not  to  be  drawn  by 

machinery,  847. 
master's  penalty,  owner  liable  for,  849. 
neglect    of    duty    and    penalty    therefor, 

849. 
no  recovery  for  collision,  when,  848. 
oars,  848. 
owner   liable    for    master's   or   engineer's 

penalties,  848. 
passengers,     landing     and     receiving    by 

small  boat,  847. 
penalties 

for  violating,  848. 
how  recovered,  860. 


INOBX. 


NAVIGATION   (Continued). 
peaaltlefl 
owner   liable  for  ensrlneer's,  540. 
racingr.  549. 

what  amount  to  be  imposed,  648. 
pilot  commissioners.     See  tits.  Pilot  Coat* 
miaalonersi    Pilots* 
as  to.  600. 
pilot  regrnlatlons 

for  Humboldt  Bay.    See  tit  Pilot  Rosa- 

latloBs. 
for  San   Francisco,  eto.     See  tit    Pilot 
Iloffiilatlons* 
pilots.       See    tits.     Pilot     CoauBlsalonemi 

PUotfl. 
port  wardens.     See  tit.  Port  "Waatdauu 
racing:,  penalty  for,  B40. 
rafts    on    Sacramento    and    San    Joaquin 

rivers,  648. 
receiving  passengrers  by  small  boat,  S4T. 
San     Francisco     harbor.      See     tits.     Si 
Francisco  Harbor  |  State  Harbor 
mlssloncnk 
signals,  548. 
apark-catchcra 

compensation  of  Inspectors  of,  54S, 
Inspectors  to  supervise  and  directt  S49» 
steamboats  to  wear,  64II. 


meetingr.  647. 

overtakingr  each  other,  648. 

to  carry  signals  at  night,  548. 

to  hoist  slgrnals  at  night,  548. 

to  wear  spark-catchers,  549. 
Yessels  at  anchor  to  show  lights,  MflL 
vessels  to  carry  what  boats,  548. 
wrecks   and   wrecked   property.      Sea  tit. 
Floating  Lnmbcr. 

NBOLIOBNCB 

collision  of  steamers  because  of,  548. 
in  paying  moneys  by  tax-collector,  pan* 

alty,  979. 
liability  on  assessor's  bond  for  taxes  lost 

by,  926. 
spark-catchers  on  steamers,  lack  of,  6iSb 

HBORO  CHILDRBlf 

separate  schools   for,  S89  4-8,  890  IOl 
NBVADA  COUNTY.     See  tit  ConnUca. 
assemblymen  for,  49. 
boundaries   and   county   seat   of,   1047* 
county  seat  of,  1047. 
description  and  boundaries  of,  1047* 
distance  from  Sacramento,  88. 
notaries  public  In,  166. 
salary  of  district  attorney  of,  1147. 
treasurer,  when  to  settle  with  controUor* 
1026. 
VKW    SBA-TFAIiU      See    tit    State   Harbo* 

Commissioner* 
NB^VSPAPBR 
dally  newspaper,  definition  of,  1198  2. 
how  character  defined,  1104. 
of  general  circulation,  what  is,  1198. 
penalty  for  violation  of  provision,  1194» 
supplement  to  newspaper,  publication  in« 

1198  14,   16. 
what  Is 
as  to,  generally,  1198. 
Journal   of  legal   intelligence,  1198  6,  t. 
language  in  which  paper  is  published, 

lies  7. 
law  bulletin  or  Journal,  1198  8,  4. 


newspapers  representing  special  Inter- 
est 1198,  9-11. 
real  estate  Journal,  1198  12. 
religious  newspaper,  1198  18. 
supplement  to  newspaper,  1196  14,  1I» 

IfSSW  .YBAR'S  DAY.    See  Ut  HoUdaya. 

a  holiday,  18. 

^atlGHT-TIMB" 

definition  of,  768. 

NOBILITY 

title  of,  affixed   to  party's  name,  not  evi- 
dence of  alienage,  S3  6. 

trOHINATIOK    OF    CANDIDATES.      See    Ut 
Blcctloa. 
by  eonvcntlon 

as  to,  generally,  864. 
convention  may  appoint  governing  com- 
mittee, 256. 
convention,  within    meaning    of    provl* 

sion,  266. 
delegates  therein  acting  must  be  chosen 

at  primary  election.  366. 
how  nominations  certified,  368. 
more    than    one    body    claiming    party 
name,    who    to    determine    rightful 
owner,  356. 
what  certificate  to  contain,  368. 
when  party  must  have  polled  three  per 
cent  of  vote,  265. 
by   method   other   than   convention,    how 

made,  380. 
aertlfleates   of 
how  to  be  filed  for  state  and  county 

offices,  361. 
to  be  preserved  how  long,  383. 
when  to  be  filed  with  secretary  of  state, 
300. 
defacing  certificate  of, 
destroying  certificate  of, 
dnty  of  county  dcrk 
as  to,  generally,  384. 
If   a    new    regrlstratlon    does    not    take 

place,  306. 
of   clerk   or   secretary   of   Incorporated 

cities,  306. 
to  make  sample  ballots,  306. 
false  certificate  of. 


all  nominations  included  In  one  certifi- 
cate, 367. 
as  to,  generally,  368. 
form  of   certlflcate 

if  made  by  district  convention,  368. 
If  made  by  municipal  convention,  3B0. 
If  made  by  olfioer  of  any  convention. 


If  made  by  state  convention, 
verification,  who  to  make, 
what  certificate  to  contain, 
names   of   candidates   to    be   certified   by 

secretary  of  st&te,  304. 
secretary   of   state    to   certify   names   of 

candidates,  384. 
vacancies,  how  filled,  383. 
ivben  to  be  filed  with  connty  elark 
as   to,   generally,  383. 
duty  of  county  clerk  as  to  nominations 
for  senator,  383. 
duty   of   ofllcer   on   filing   certlileat% 


how  filled, 
withdrawals. 


UIOBX. 


NomnvATioivs  for   officb   bt  yotb 

▲T  BLSCTIOlf  8.    866  tit.  Tlek6tfl« 
«NO  irOMIlf  ATION.''     866  tit.  BaUot. 

NOir-RICSIDENT 

not  assessed  on  certain  property*  MS. 
nuisance  on  property  of,  how  abated,  TSC 
pupils.    See  tit.  Schools. 
^ORMAli  SCHOOL.     866  tit.  Sdioobb 

7VOTARIRS  PUBLIO 
bond  of,  1S9* 
certificate  of,  1M» 
certified  copies  of  record  of  predecessor 

of,  168. 
defective  certificates  of,  170  4. 
degree  of  care  required  of,  170  11-lS. 
extent  of  liability  on  bond,  170  6. 
failure  to  fflve  notice  of  protest.  170  7» 
fees  of 

as  to,  fpenerally,  168. 

for  adminlsterlnfir  an  oath,  160. 

for    drawing    affldavlt,    deposition,    of 

'  other  paper,  160. 
for  draw  In  IT  and  copy  In  ff  protest,  168. 
for  drawing  and  servlnsr  notice  of  non* 

payment,  168. 
for  every  certificate,  168. 
for  recording  protest,  168. 
for    taking   acknowledgment   or   proofs 
160. 
filing  bond  and  oath,  169. 
general  duties  of,  166,  167. 
liability  for  contributory  negligence,  160  S. 
liability  on  ofilclal  bond,  169. 
measure    of    damage    for    negligence    or 

wrongful  act  of,  170  6. 
negligence     in     taking    acknowledgment, 

damages,    170    8-10. 
number  governor  may  commission,  168i 
«fliclal  bond  of 

as  to,  generally,  169. 
liabilities  of,  169,  170. 
time  for  filing,  169. 
protests  by,  168. 
protests  of  prima  fade  evidence  of  facts 

stated,  168. 
qualification  of,  166. 
records  of,  on  death  or  resignation,  168« 
residence  of,  166. 
restrictions  as  to  residence,  166. 
sureties  of  bond  only  for  official  acts,  170 
14. 
application  of  is  strlctlsslml  juris,  170 
15. 
term  of  office,  166. 

NOTICB 

amendment  to  delinquent  list,  108^ 
by  public  offlccrs 

how  given  or  made,  1191. 
pabltcattoB  of 

how  printed,  llOSU 

newspapers     in     general     circulation* 
what  is,  lioa. 

penalty  for  violation  of  code,  1196» 
by  whom  served,  58. 
certain,  to  be  recorded,  1188. 
county  clerk  to  issue  legal,  1181. 
definition  of,  1122. 

election  to  remove  county  seat,  1068* 
expense  of  such,  568. 
of  contest  of  election  to  legislature,  88* 
of  contesting  election  to  legislature,  how 

served,  68. 


of  defect  In  toll-road,  671* 

of  first  municipal  election,  1168. 

of  meeting  of  supervisors  to  equalise  as- 
sessments, 921. 

of  petition  to  construct  toll-bridge  or 
ferry,   674,  679. 

of  redemption  of  Interest-bearing  war- 
rants, 1146. 

of  removal  of  state  officers,  212. 

of  sale  of  personal  property  for  taxes, 
998. 

Of  sale  of  property  for  delinquent  taxes, 
975,  977. 

of  sale  of  wrecked,  etc.,  vessels  by  port 
wardens,  668. 

of  school  bond  election.  See  tit  Schools, 
Bonds  of. 

Of  wrecked  property,  068. 

on  bridges,  penalty  for  disregarding,  654, 


order  fixing  additional  meetings  of  su- 
pervisors, 1078. 

primary  election,  821. 

public,  how  promulgated,  1099. 

publication,  968. 

result  of  election  for  removal  of  county 
seat,  1068. 

sale  of  wrecked  property.  654. 

such  to  specify  what,  967,  968. 

tax-collector   to   publish   certain,   967« 

to  construct  wharves,  piers,  etc.,  688. 

to  delinquent  purchasers  of  state  land, 
870. 

to  remove  obstructions  from  highways, 
605. 

irUISANCB 

action  for,  66au 

certain,  abated  on  recommendation  of 
board  of  health,  786. 

declaring  and  regulating,  etc.,  708  176-179. 

on    premises    of    non-resident,    abatement 
of,   786. 
OATH 

before  whom  to  be  taken,  184. 

by  commissioner  of  deeds,  171* 

by  officer  of  election  board,  260. 

contestant  of  election  must  verify  state- 
ment by,  58. 

county    officers    may   administer,    1112, 

definition  of,  14. 

entered  on  Journals  of  assembly  and  sen- 
ate, 51. 

health  officer  may  administer,  787. 

may  be  admialstered 

by  board  of  election,  260. 

by  clerk  or  members  of  state  board  of 

equalization,  962. 
by  county  officers,  1112L 

member  of  board  of  election  commission 
may  administer,  281. 

members  and  clerk  of  board  of  equaliza- 
tion may  administer,  062. 

members  of  legislature,  183. 

of  governor  and  lieutenant-governor,  183. 

of  members  of  legislature  to  be  entered 
in  the  Journals  of  proper  houses,  51. 

of  notary  public,  109. 

of  office.     See  tit.  Oath  of  Office. 

officers  of  board  of  health,  etc,  may  ad- 
minister, 737. 

road  commissioners,  666. 

school  officers  may  administer,  450. 

supervisors  may  administer,  1112. 
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OATH  (Continued), 
to  be  taken  by  memberfl  of  leffiBlatoro^ 

61,  183. 
to   certain   passengers   arriyinff  in   states 

715. 
What  ofQcers  of  leerislature  may  adminlj- 

ter,  64. 
where  filed,  184. 
who  may  administer,  91A 

OATH  OF  OFFICES 

before  whom  taken,  18^ 

form  of,  182. 

of  city  officials,  lier. 

of  deputies,  184. 

of  governor,  183. 

of  lieutenant-sovernor,  183. 

of  members  of  legislature,  183. 

of  officers  and  employees  of  harbor  com- 
missioners of  San  Diego,  Ml* 

of  officers  and  members  of  national  ffuardt 
47».  • 

Of  officers  of  state  hospitals.  See  tit» 
State  Hospitals. 

of  pilots,   6IMI. 

of  tax-collector,  INNI. 

of  wharfinger  of  San  Diego,  303. 

to  be  taken  by  pilots.    See  tit.  PUots. 

when  taken,  183. 

where  filed,  184. 

OFFICES 

consolidation  of  county,  1105,  1103. 
created  by  legislature,  incumbent  may  bo 

ousted  during  term,  100  2. 
effect  of  code  upon  certain,  5. 
dlglbUlty  to.     See  tit  SSUglblllty  to  Of- 


eounty,  1109. 

hold,  33,  33. 

township,  1104. 
hours,  212. 
of  certain  county  officers  to  be  at  county 

seat,  and  open,  when,  1111* 
power  to  abolish,  100  8. 
proceedings,  where  contested,  188L 
tenure  of,  preserved,  0. 
term 

of  certain  appointees,  70. 

of  deputies,  etc.,  77. 

of  supervisors,  1075. 

when  not  fixed  by  law,  177* 
▼aeandes  In 

as  to,  generally,  2091. 

how  filled,  212,  210. 

in  county,  how  filled,  1008. 
when    contested,    salary   not   to   bo  paid, 

177. 
Who  are  disqualified  for  holding,  17S9  17^ 
women  eligible  to  educational,  173. 

OE*FICE:rS.     See  tit.  BSxecutlTe  Oflieera. 

acts  authorizing  city  and  county  to  ap- 
point subordinate,  preserved,  18. 
admission  to  public  places,  regulation  as 

to,  700  80. 
appointed  by  governor,  70. 
appointment  and  daratlon  of  terse 
capacity  of  an  appointee,  170  8. 
deputies    and    subordinate    officers    ap* 

pointed  by  whom,  170. 
distinction  between   "election"  and  ap« 

pointment,"   170  2. 
holding  over  until  successor  Is  qualified, 
178,  180. 


nnmber  of  deputies,  177* 
term  of  office  when  not  p^'escribed,  177* 
vacancy  must  exist,  170  4. 
when   not  otherwise  provided  for,   170. 
before  whom  oath  to  be  taken,  184. 
bond  of  officers.     See  tit.  Olllelal  Bondsi 

also  the  various  offices  individually. 
•etloB  on 

effect  of,  200. 

lien  on  land,  when,  207. 

lien  on  money  where  land  sold, 
approval 

as  to,  generally,  190. 

must  be  endorsed  on  bond,  191. 
bond  of  receivers,  assignees,  etc, 
condition  of,  191. 
construction  of,  193. 
contribution  between  sureties  on, 
covers  what  breaches  of  duty, 
custody  of;  198. 
defects  in  form,  approval  in  form,  etc* 

to  vitiate,  200. 
discharge  of  sureties,  203. 
duties   required  by  subsequent  stattttsw 

108. 
effect  of  discharge  of  surety,  200. 
UIng  of 

as  to,  generally,  190. 

county  clerk's  bond,  207. 

of  new  bond  on  withdrawal  of  surety. 


force  of  original, 
form   of 

as  to,  generally,  138; 

additional,  202. 
Insufficiency  of  sureties,  20]* 
Justification  of  sureties,  191» 
liability  of  officers  and  sureties, 
not  to  be  filed  before  approval,  IPl* 
of  county  and  township  •fleers 

approving,  100. 

as  to,  generally,  190; 

filing,  190. 

recording,  190. 
of  deputies,  clerks,  etc.,  207. 
of  secretary  of  state,  where  filed, 
persons     appointed     to     fill     vacancies, 
bonds  of,  204. 

copy  of  statement  to  bo  served, 

filing  statement, 

release  of  sureties, 
provisions  applied  to  bonds  of  adminis- 
trators, 200. 
record  of  official  bond,  lOl* 
recording,  190. 
release,  etc.,  effect  of, 
separate  Judgrments  on, 
suit  on,  196-200. 

successive  suits  on, 
supplemental,  206. 

bond  on  withdrawal  of  surety  not 
quired,  when,  206. 
sureties  for  less  than  penal  sum,  192; 
time  for  filing,  189. 
when  office  may  be  declared  vacant  tot 

want  of,  204. 
withdrawal,  etc,  of  surety. 


contracts  made  by,  voidable,  180. 
declared   debtors   for   certain   purposes, 

1022. 
not  to  be  interested  In  certain  contracts; 

185. 
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OFFICERS    (Continued). 
certain 

prohibited  from  dealing  In  flcrlp, 

to  reside  at  Sacramento,  174, 
city 

absence  or  removal,  114I7* 

elective,  1166. 

executive,  1168. 

fees  to  be  prepaid,  114& 

oath  and  bonds,  1167« 

term  of  office,  1164. 
commissions  of,  181. 
county 

elections,   llOS. 

enumerated,  1104. 

office  at  county  seat,  1111. 

residence  at  county  seat,  lllS. 

vacancies,  1111. 
county  officer  not  to  act  cus  deputy,  ITS* 
de  facto,  4S. 

delivery  of  books  and  papers  by  to  8U0* 
cess  or,  218. 

attachment    and    warrant    to    onforo^ 

218. 

proceedings  to  compel,  218. 
deputies  and  subordinate,  176. 
deputy  county,  how  appointed,  llll* 
dlaquallllcatlon   of 

as  to,  generally,  12. 

age,  178. 

citizenship,   178. 

other  disqualifications,  178L 
duties  of 

auditlniT.  186. 

disbursing,   186. 
form  of  commission,  ISly  182. 
ffreat  seal  of  state,  219. 
itemized  account  of  expenditures,  AT* 
military.     See  tit  National  Gvard. 
must  hold  until  successor  qualifies,  ITBL 
must  keep  what  office  hours,  226. 
must  not  be  absent  from  state,  174. 
no  county  officer  to  act  as  deputy  of  an- 
other in  same  county,  174. 
nominations  and  commissions  of  officers, 

181. 
nominations  of 

appointment     of     deputies,     ota,     how 
made,  182. 

cooimlaslons  by  soveruiw 
forms  of,  181. 
other  commissions,  182. 

resolution    of    concurrence,    181. 

to  senate  must  be  in  writing,  181. 
not  to  be  purchasers,  etc,  at  certain  salei, 

185. 
number  of  deputy  county,  1110. 
oath  of  office 

before  whom  taken,  184,  210. 

form   of,  182. 

of  deputies,  184. 

of  governor,  188. 

of  lieutenant-ffovernor,  188. 

of. members  of  legislature,  188. 

when  taken,  188. 

where  filed,  184. 
oaths  administered  by  executive  and  ju- 
dicial officers,  210. 
of  assembly,  62, 

salary  of,  67. 
of  county,  not  to  present  certain  olalmfl^ 

1004. 
of  election.     See  tit.  Officers  of  Blectii 

how  compensated. 


of  leirlslature       i 

compensation  of,  66. 

duties  of  at  close  of  se»slon,  06* 

what  may  administer  oaths,  64. 
of  senate,  S2. 

of  state  prison.     See  tit.  State  Prlaoa* 
office  hours,  220. 
ousting  during  term,  106  2. 
peace,  defined,  14. 

possession  of  books  and  papers,  218. 
power    of    state    over    its    officers    and 

agents,  106  4. 
powers  of  deputies 

absence  or  inability  of  principal,  176  6. 

as  to,  generally,  17S. 

death   of  principal   does   not  terminate 
authority,   176  4. 

liabilities  of,  1111. 

measure  of  authority,  176  8. 

ministerial  officer  may  cust  by  deputy, 
176  7. 

name    of   principal    must   bo    used    by, 
176  8. 

source  of  authority,  175  S. 
proceedings  where  title  contested,  187* 
prohibitions  applicable  te  certain 

as  to,  generally,  185. 

auditing  officers,  duties  of,  186, 

contracts  in  violation  voidable, 

not  to  be  interested  in  contracts, 
implied    contracts,    185   4-6. 
public  policy,  185  7,  8. 

not  to  deal  in  scrip,  186. 

not  to  purchase,  etc.,  at  sales,  188, 

settlements  withheld,  when,  186. 

treasurer,  duties  of,  186. 
public,  how  classified,  48. 
records  of,  820. 
records  open  to  public  inspection, 

exceptions   in   divorce   and   attachment. 


removal  of,  notice  by,  and  to  whom  given, 

212. 
reports,  when  to  be  made,  60. 
resignations,  to  whom  made,  20& 
restriction  upon  reaidence  of 

absence  from  state,  174, 

as  to,  generally,  17^ 

certain     must    reside    in    SacramontOb 
174. 

restriction  on  county  officers,  175. 

restrictions  upon  Judicial  officers,  174. 
salaries  of  officers.    See  tit.  Salarlesf   also 
the  various  officers. 

as  to,  210. 

clerk  of  court  must  bo  certlflod,  whon. 


when  election  contested,  187. 
■eal  of 

defined,  18. 

oxeeutive  officers,  2191 

great  seal  of  state,  210. 
serving  subpoenas,  when  not  to  bo  pro- 
paid,  1008. 
signature  of  ex  officio,  220. 
signature  of  officer  acting  ex  officio,  220. 
state  officers,  no  fee  for  performance  of 

official  duty,  220. 
term  of  office 

as  to,  generally,  177. 

of  certain  appointive  officers,  76» 
to  perform  only  duties  of  their  own  of- 
fice,  1081. 
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OFFICERS  (Continued). 
township 

quallilcationa  of,  1106L 
when  to  h%  elected,  1197* 
▼acanelea 
bow  filled  when  not  otherwise  provided 

for,  218-21B. 
how  occur,  ao9-sia. 
in  board  of  directors  of  insane  asylum* 

die. 

in  certain  state  offices,  how  filled*  ai& 
in  legislature,  2VU 
Ib  olllce 
Of   harbor   commissioner,    how   filled* 

91S. 
of  superintendent  of  publio   instruo« 
tion,  how  filled,  91B, 
occurring  during  recess  of  leffislatursb 

S15. 
power  and  duty  of  officers  filling  unex- 
pired term,  917. 
term  of  appointment  to  fill  vacaney,  ai% 

217. 

What  may  administer  oaths,  219^ 

where  filed,  184. 

who  are  civil  executive,  70i. 

who  commissioned  by  sovemor,  ISl* 

OFFICERS  OF  BLBCTION.    See  tits.  Boar40 
of  KlectiOBi    Blectloiuk 
compensation  of,  228* 

OFFICIAL  BOND 

of  adjutant-seneral,  472* 

of  attorney- general,  101* 

of  city  officials,  1197. 

of  clerk  of  supreme  court,  142, 

of  commissioners  of  immigration*  721* 

of  inspectors  of  gas-meters,  lie. 

of  insurance  commissioner,  188t 

of  librarian  of  state  library,  642* 

of  notary  public,  199. 

of  officers,  employees,  of  deaf,  dumb*  and 
blind  asylum,  S89. 

of  officers,  etc.,  of  deaf;  dumb*  and  blind 
asylum,  630. 

of  officers,  etc.,  of  San  Diego  harbor  com- 
mission, 610. 

of  register  of  state  land  office^  102, 

of  superintendent  of  publio  instruction* 
104. 

of  superintendent  of  state  printing,  107. 

of  treasurer  of  deaf,  dumb,  and  blind 
asylum,  680. 

OFFICIAL  OATHS.     See  tit.  Oaths  of  OflcOb 

OILS  AND  BURNING  FLUIDS 

inspection  and  regulation  of^  706  144-144. 

OLBOMARGARINB.     See  tit  Police  Powera. 

manufacture  of  may  be  regulated  by 
state,  700  84. 

OMISSIONS 

amendments  of.     See   tit.  Auendmentfl* 
in  assessment-book,  how  remedied,  102Sw 
in  delinquent  list,  how  remedied,  1080. 

OPIUM 

ordinance  regulating  or  prohibiting  salo 
of,   708  180. 

OPTIONS.     See  tit  Margins  and  Options. 

ORANGE  COUNTY 

distance  from  Sacramento*  S8w 

ORCHARDS 

toll -roads   through,   007* 


ORDINAlfCfl 

city,  1178. 

Jurisdiction  for  violating,  1180. 
ORNABIBNTAL  TRBBS  ALONG  BIOHWATS 

penalty  for  injuring,  064. 
supervisors   to  provide  for  planting  and 
cultivating,  1000. 
ORPHAN   ASYLUM 
superintendent  of  pubUo  Instruction,  aB& 

OUNCBL     See  tit  DITelghts  and  Meaanres. 

definition  of*  76]« 

OTBRSBBRS 

acts  creating  and  regulating  water,  pre- 
served, 18. 
of  road.     See  tit  Roada  and  Hlshways. 
CWSKB, 
may  reclaim*  660. 
of  vessel 
liable  for  penalties  of  engineer*  648. 
liable  for  pilotage,  660. 

OWNBRSHIP 

admitted  by  failure  to  deny  for  purposes 
of  taxation*  1088  10. 

OY8TBRS 

act  relating  to,  preserved*  18. 

PACK-TRAILS    IN    MOUNTAIN    DISTRIOTS 

are  highways,  021, 

as  to,  072* 

encroachment   on   roads.     Soo   tit 

and  Highways. 
inspection  of  roads.     See  tit 


PAGES  OF  UffiGISLATUBlB 

compensation  of^  60. 
how  elected,  68. 
number  for  assembly,  9X 
number  for  senate^  6& 

PAPBR-FOLDSSRS 

how  elected,  68. 
number  of  for  assembly, 
number  of  for  senate,  62. 

PARADB.     See  tit  National  Guard. 

PARDON 

application  to  be  registered*  80w 

PARTITION 

decrees  of  to  be  recorded*  1188. 

PARTY  TOTING  CIRCLB.     See  Ut  BaDot. 

PASSBNGBR8 

hospitals  may  be  provided  for  who  have 

contagious  diseases,  788. 
how  landed  and  received  on  steamers,  647. 
landing  and  receiving  in  small  boat    See 

tit  Navigation, 
not  to  be  landed  without  permit  781#  THL 
oath  administered  to  certain*  716. 
of  Infected  vessels 

may  be  vaccinated*  788. 
not  to  be  landed*  780^  78I9  782. 
PASTBR 

may  be  used  on  primary  ballots.    See  tits. 
Blectlonei   Primary  Bleettona.  - 

1»ATBNTS   FOR  LAND 

for  university  lands,  808. 

holder   may   be   repaid   in   certain   easeit 

878,  874. 
how  executed,  80S. 
not    until    one    year    after    approval   of 

survey,  807. 
reoord  of,  70i»  782. 
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PATENTS  FOR  LANDS   (Continued). 

register  to  prepare,  868. 

flwamp  and  overflowed  lands*  when* 

to  be  noted  on  plats,  791. 

to  deceased  persons,  867. 
PATIENTS.     See  tit   State  Hosffltala. 

PAUPKRS 

custody  and  restraint  of»  96. 

PAWN  BROKERS 

interest   charged   by   may   be    regulated* 

708    181. 
license  of,  78B. 

PAYMENT 

by  assessor  to  county  treasurer,  1018. 
by  tax-collector  to  county  treasurer,  970. 
certain  land  warrants  may  be  given,  8S8> 
failure  to  work  forfeiture,  869. 
for  school  land,  when,  846. 
for  state,  how,  869. 
for  swamp  and  overflowed  lands,  806. 
into  state  treasury  by  county  treasurers, 

1025-1027. 
of  assessed  charges  for  reclamation, 
of  taxes.     See  tit  Taxes  and  Taxatlosu 

date  to  be  marked  by  collector, 

entitles  person  to  certificate, 

in  what  coin,  1081. 

time  and  place,  967,  968. 
on  estate  of  decedent  969. 
on  swamp  lands  held  five  years,  887* 
receipt  to  be  given,  968. 

PEACE-OFFICER 

deflned,  14, 
PEDDLERS.       See     tits.     lileeasef     PoUso 
Powers. 
license  of,  789. 

PENALTY 

efCect    of    repeal    of   statute    before    en- 
forced, 9  88. 
for  fallnre  to  make  statemeaty  otat 

as  to,  generally,  188. 

collection  of,  188. 

expenses  Incurred  in  eolleotlon  of^  188, 

PEOPLE 

original  and  ultimate  title  to  property,  87. 
property  without  owner  belongs  to,  87* 
sovereignty,  resides  in,  88. 
^rko  are,  of  state 
as  to,  generally,  28. 

inhabitants  of  acquired  territory,  88  S. 
naturalized  persons,  28  8. 
power  of  congress  over,  rights  of,  88  4. 
white  female  born  and  residing  within 
limits   and   subject   to   Jurisdiction, 
28  6. 
'*whlte     male     citizen     of    the    United 
States,"  denotes  what  28  6. 

PER  DIEM.     See  tit  Salaries. 

of  members  of  legislature,  66. 
of  speaker,  B6. 

PERMANENT  ROAD  DIVISIONS.     SSO  titS. 
Higbwaysi  Roads, 
boundaries  of 

as   to,   generally,  6B7» 

changing,   6ff7. 

notice  of,  667. 
election  to  vote  special  tai^ 
•lectors  to  vote  npoa 

as  to,  generally,  6B9i 

form  of  ballots. 


notice  of  election,  what  to  specify, 
ofllcers  must  certify  results  of  election, 

689. 
supervisors  to  compute,  levy,  and  col- 
lect tax,  660. 
expense  of  organization  of  district  669; 
formation  of,  6S6. 
money    remaining    in    fund    on    lapse    of 

division,  662. 
ponaaneiit  road  bonds 

bonds  must  contain,  what  661. 
duty  of  election  officers,  661. 
duty  of  saperrisors 
as  to,  generally,  661* 
to  prescribe  form  of  bonds,  661« 
election  for  Issuing,  660. 
election    notice,   what   contain,    669. 
general  law  to  govern  elections,  661* 
manner  of  performing  work,  661* 
method  of  opening  bids,  662. 
payments   on   account    662. 
posting  and  publishing  notice,  669. 
rate  of  interest  on  bonds,  661* 
reversion  of  funds,  661* 
work  to  be  done  by  contract  661> 
petition  for  formation  of 
affidavit    accompanying    petition,    eon- 
tents  of,  607. 
as  to,  generally,  666. 
hearing  of  petition,  657. 
notice  of,  publication,  657* 
publication  of  petition  and  notlo6b  697* 
what  must  contain,  6CMI. 
petition  for  Improvement  speelal  road-tax 
as  to.  generally,  668» 
dnty  of  board 
in  regard  to  special  tax,  6B9i 
on  receipt  of  petition,  668. 
fund  may  be  set  apart  for,  688. 
special    road-taz,    petition    for    improvo- 
ment,  608. 

PERSON 

rights  of,  81. 
of  state   over   enumerated,  86. 

PERSONAL  PROPERTY.    See  tit  Property. 

definition,   14. 

selsnre  and  sale  for  taxes 

as  to,  generally,  997. 

excess   of  proceeds  returned  to,  when* 

99a 

fees  and  mileage  for  selling,  998. 
made  after  notice,  996. 
manner  of  conducting  sale,  996. 
title    to    property    vests    in    purchaser^ 

998. 
unsold  property,  disposition  of,  998. 

I'BRSONAL-PROPERTY   RECEIPTS 

auditor  to  furnish  assessor  with, 

PERSONS   OF  UNSOUND  MIND 

cannot  vote, 
custody  of, 

PETITION 

copy,  to  whom  sent  81& 
for  appointment  to  fill  vacancy  by  super- 
visors, 1098. 
for  laying  out  eta,  road.    See  tit  Hish* 

ways, 
for  place  on  ballot 
as  to,  generally,  828. 
authentication   of  where  local  conven- 
tions are  to  be  held. 


IlTDflZ. 


PETITION  (Contlnnttd). 
for  place  on  ballot 

filed  by  congrresBlonal  district  ooxnmlt- 

tees,  823. 
filed  by  political  orffS'nixatlon  not  hav- 

Izis  cast   requisite  vote,  8M. 
filed  by  senatorial  or  assembly  district 

committees,  823. 
filed  for  state  and  district  oonyentloii% 


how  authenticated, 

what  to  set  forth, 
for  reclamation  district,  8I69  81& 
for  removal  of  county  seat,  IO079 
proceedings,    approval,   818. 
secretary  of  state  to  transmit  ooples  oC 


to  construct  toll-road,  MS. 

to  construct  wharf,  chute^  or  pier, 

to  contain  what,  684» 

when  necessary,  M7« 

where  petition  to  bo  filed,  aSBB* 

where  recorded,  819. 

PHONOGRAPHIC     RBPORTBRS.       8m     tit 
Reporters,   Pkonosniplalo^ 

appointment  of,  168,  171* 
duties  of.  ICS,  172. 
powers  of,  171. 

PHYSICIANS 

and  dentists,   examination  and  certlficatt 

may  be  required  of,  709  182-187. 
certificates  as  to  cause  of  death,  788b 
dead  bodies,  to  dissect,  748. 
for  Sacramento  board  of  health,  788i. 
for  San  Francisco  board  of  health,  797« 
health  officer  of  San  Francisco,  728. 
may  obtain   bodies   for  dissection,  when* 

748. 
returns  of  births,  deaths,  and  stillborn,  788b 
sheriff  to  surrender  bodies,  when,  748. 
to    be    subpoened    by    coroner    for    what 

purpose,    1148. 
to  have  certificate  from  medical  society* 

748. 
to  keep  register  of  births,  748. 
to  report  registry  to  recorder,  748. 

PIBRS.    See  tit  Wharres,  Chutes  and  PI4 


PILOT  BOATS 

pilot  commissioners  not  to  bo  interostod 
in,  668. 

PILOT    COHMISSIONBRS.         See    tlL    Pilot 
ResulatloBSy  PUotasoy  Pilots* 

appointment  of,  78. 

board  to  orgranize,  668. 

tor  Humboldt  bay  and  bar,  668. 

for  San  Francisco,  etc.,  78  S-7,  668» 

meetings  of  board,  668. 

not  to  be  interested  in  pilot  boats,  8681 

powers  of  boards,  668. 

powers  of  president,  6681 

records  of  boards,  668. 

secretaries  of  boards,  668* 

term  of  office,  668. 

PILOT  RBGULATIONS 

for  Benicia,  70^  688. 

for  Humboldt    bay  aad  bur 

appointment  and   removal  of  pilots  lip 

board,  664. 
claims  aerainst  board,  686»  688. 
commissioners    to    recover    forfelturea^ 


compensation   of   commlsslonora^ 

extra  service,  688. 

full  pilotage,  688. 

further  fees,  668. 

how  appointed,  668. 

license  levied,  how,  686. 

not  to  be  interested  in  pilot  boats, 

number,  78. 

organization    and    meetings    of     board* 

668. 
pilotage  and  towage,  688. 
pilots 

have  priority,  684. 

losing  vessel,  668. 

responsible   for   loss,    oto.,   of   yessoli 


to  be  attached  to  steamboats^  884* 

to  observe  regulations,  688b 
powers 

of  boards,  668. 

of  president,  6681 
rules  and  regulations  to  govom  board 

and  pilots,  684. 
secretaries  of  boards  and  records^  88iL 
secretary  to  publish  receipts^  688b 
term  of  office,  78,  668. 
to  appoint  and  removo  pilots*  884* 
to  make  rules,  684. 
to  recover  forfeitures,  688. 
for  ICare  Island,  78*  668. 
for   San   Diego,   number  oC   and   rogvlA* 

tions,  668. 
for  Saa  Fraadseo*  ete. 
arrest  of  ofCenders,  688. 
as  to,  generally,  70*  680. 
board  may  revoke  license,  081. 
boards  to  organize,  meetings.  6B8L 
by  board,  661. 
cause  of,  681. 
complaint     against    pilot,     vorlfioatlOD* 

661. 
complaints  against  pilots,  B81« 
duty  of  pilots,  688. 
examination  and  license  of  pilots, 
exemption    and    reduction    of    pilotag% 


hearing  of  pilots  on  charges, 

how  appointed,  78*  668. 

license  may  be  revoked  by  board* 

may  revoke  license,  681. 

monthly  account  of  pilotage*  688. 

not  to  be  interested  In  pilot  boats,  SBSl 

pilotage  to  be  agreed  on,  when*  881. 

pUots 

bringing   In   vessel   entitled   to   tsks 
her  out, 

to  keep  boats. 


of  board, 
of  president,  668. 
review  by  superior  court, 
revocation  of  licensei  681. 
rights  of  pilotage  at  San  Francisco, 
secretaries  of  boards  and  records* 
term  of  office,  78*  668. 
to  examine  and  license  pilots*  68SL 
to  render  monthly  account  of  pUotag% 

688. 
▼esselB  exempt  from  pilotage,  688. 
where  two  pilots   offer  servloe^  which 
accepted, 
regulations,  687. 
to  appoint  pilots* 


m^OTAGB.     See    tits.    Pilot    Reffvlatlonsf 
Pilots. 

certain,  to  be  agreed  upon,  S«X 
for  Humboldt  bay  and  bar,  66«» 
monthly  account,  660. 
of  outward-bound  vesaelSt  M& 
rates  of,  64i9i, 

▼ewiels 

exempt  from,  86S. 
owner,  etc.,  liable,  6M* 
«>ILOTS.     See  tits.  PUot  Reirvlatlonsf  Pll«t- 


actlng  without  license,  65T. 

attached  to  steamboats,  664, 

bond  of.  666. 

brlnslnff  in  vessel   entitled  to   take  out* 

668. 
•carried  to  sea  or  detained,  compensation* 

666. 
-causes  for  revokln-g  license,  661« 
commissioners   to   recover  forfeiture.  66B. 
commissions  and  license,  666. 
compensation   of,   for   loss  of  vessels,   of 

owner,  656. 
complaint  against,  661* 
duties  of  In  harbor  of  San  Francisco,  781. 
duty  of,  to  arrest,  660. 
duty,  where  vessel  Infected,  781. 
extra  services.  666. 

for  harbors,  to  be  appointed,  when,  76. 
for  ports  other  than  San  Francisco,  eta, 

657. 
for  ports  other  than  San  Francisco*  ICaro 
Island,    Benlcla,    and   Humboldt   ba/« 
667. 
forfeiture  of  license,  666» 
full   pilotage,   666. 
further  duties  of,  667. 
further  fees,  666. 
jrovernment  of  such,  664-666t 
having  priority,  664. 
hearing  on  revocation  of  license 
liability  for  pilotage,  666. 
license  of 
as  to,  666. 

may  be  revoked,  661. 
monthly  account  of  pilotage, 
number  In  each  harbor,  70. 
oath  and  bond,  666. 
-of  Humboldt  bay  and  bar, 
official  oath,  666. 
#llotage 

of  such,  666. 
outward-bound,  668. 
owners  of  vessels  liable  for, 
to  be  agreed  upon,  668. 
-piloting  vessels  without  Ucenssw  667* 
-<lualiflcation  of,  666. 
rates  of  pilotage,  668. 
regulations  of  Humboldt  bay  and  bar, 
responsible  for  loss  of  vessel,  068»  666. 
review  of  decision  of  commissioners, 
steam  tug- boat  license.  660. 
superior   court's   jurisdiction   over  action 
of  commissioners,  668. 

-term  of  office,  76. 

to  be  compensated  for  loss,  666. 

-to  show  commission  or  license,  when, 

vessels  exempt  from  pilotage, 

violating  regulations,  667. 

when  appointed  by  governor,  76. 


when  two  pilots  offer,  668, 
who  to  examine  license,  660* 

PITT  RIVBR 

act  relative,  146. 

PI^ACBR  CUklM 

••property"  applies  to  lands  and  estates 
and  not  to  assessment  and  taxation, 
when,  889  84. 

real  estate,  and  taxable,  880  82 

PULCESR  COUNTY.     See   tit.   ConnUes. 
assemblymen  for,  40. 
boundaries  and  county  seat,  1048. 
description  and  boundaries  of,  1048. 
distance  from  Sacramento,  80. 
notaries  for,  166. 

salary  of  district  attorney  of,   1147. 
treasurer,  when  to  settle  with  controller* 
1026. 

PTjACBS 

are  highways,  when,  OSl* 

PLAINS,  JUDGES   OF.     See  tit.  Judges  of 
the  Plains* 

PLATS 

by  registers  of  state  land  offices,  70& 
certificate  of  purchase  and  patent  to  bo 

noted  on,  708. 
to  be  transmitted  by  county  surveyor  to 

surveyor- general,  when,  1148. 

PLUMAS  COUNTY.     Seo  tit.  Counties. 
assemblymen  of,  40. 
boundaries  and  county  seat,  1046. 
county  seat  of,  1046. 
description  and  boundaries  o^  1046. 
distance  from  Sacramento*  88. 
notaries  in,  166. 
salary  of  district  attorney  of»  1147* 

PLURAL  NUMBBR 

Includes  singular,  14. 

PLURALITY 

of  votes,  elects,  887. 

POLICR  COMMISSIONBSR 

McCoppln  Act,  78  4. 
POLICE   COURTS.     Seo  tlts.  Jadtfosf  Jndl* 
dary. 

*    acts  establishing,  1178. 

POLICE  JUDGE.    See  tit.  JndleiaiT* 
civil  practice  in,  1188. 
criminal  Jurisdiction, 
criminal  trials  by,  1188. 
forms   of  proceedings,  1188, 
general  and  exclusive  Jurisdiction,  1180» 
jurisdiction  and  powers  of  police  courts, 

1180  8. 
part  of  Judiciary  of  state,  1110  4. 
police  clerk,  1180» 
police  court  in  San  Jose,  1180  4. 
police    Judges'    court    In    San    Frandsci^ 

1180   S. 
terms  of,  1189. 

vacancy  in  office  of,  how  filled,  1170. 
when  Justice  of  the  peace  to  act  as,  1181. 
entry  to  be  made  In  docket,  UBl* 

POLICEinBN 

for  state  capltol  grounds,  87. 
salary  of,  87. 
POLICE   POWER.     See   tit.   General   Police 
Power   of   state. 
auctions.   See  tlL  Anetlens  and  Auctioneers. 
brands.     See  Ut.  Marks  and  Brando. 


nroHz; 


POUCB  TOWESR  (Con tinned). 

cemeteries  and  sepulture.     Sea  tit.  Cene- 

teiiea   and   Sepulture. 
definition  of,  6S0  26-28. 
dissection.     See  tit.  DlssectloB. 
fires  and  .firemen.    See  tit  Fires  and  Fire* 


Taundrtes.     See  tit.  LftuudHesii 

licenses.     See  tit.  Uceitsc*. 

lost  property.  See  tit.  Ijost  and  ITmdalflMd 


hours  of  labor.    See  tit.  Hoiini  ot  liSftoiw 
Immlffrattoa 
boad 

action  on,  71& 
nature  of,  71d. 

penalty  for  neglect  to  fflve»  TXBi 
certain  persons  exempt,  720. 
certain  vessels  exempt  from  statemente 

required,  720. 
Chinese,  exclusion  of  by  state,  MS  S-4. 
eommlasloaem  of  Inunlsratloa 

ex  officio  commfssioners,  who  arabTXL 
oaths  and  fees  of,  7S0. 
official  bonds  of,  7S0« 
powers  and  duties  of,  730. 
commissioners'    report,   717. 
commutation  moneys,  where  placed,  71S^ 
deputy  of  commissioner,  723. 
disposition  of  money  collected,  717  S-7« 
duty  of  masters  of  vessels  arriving^,  SSI* 
examination  of  foreign  passengers,  716; 
exclusion  of  Chinese  by  state,  SSS  2-4. 
fees  of  commissioners,  717. 
fines,  and  penalties,  and  lien  on  VMsalt 

719. 
form  of  report,  718. 
lepers,  disposition  of,  71S« 

lazaretto  for,  71S. 
leprosy  fund,  disposition,  791« 
oath    to    be    administered    to    oertaln 

passengers,  71S. 
of  eomoiutatloaa 

money    arising    from,    where    placed* 

710. 
other  commutations,  71S. 
payment  into  state  treasury,  719. 
paupers,  exclusion  of  by  state,  SSS  8. 
penalty  for  failure  by  master  or  owner 

of  vessel,  717. 
police  povvers  over 
a  class,  S97  42-41. 
abrogation  of  power  cannot  be  mado^ 

094    16-21. 
as  to.  In  general,  •04  lS-79. 
benefit  of  the  people  considered*  SOB 

22. 
oities    and    country,    distinction    and 

powers,  006  28-26. 
courts  have  nothing  to  do  with  police 

or   expediency,   007  47-49. 
definition  of  police  power,  005  24-28. 
delegation  of  power,  097  40,  4L 
discrimination,  007  42. 
exercise    of    police    power,    examples 

of,  700  80-268. 
expediency,    legislature   to   judge   of^ 

007  48. 
extent  of  power,  090  29-80. 
federal  Jurisdiction,  007  60. 
taxes  on  emigrants,  state  may  not  levT* 

OOS  8-8. 
term  of  office,  TSS. 

terms  upon  which  passengers  may  land, 
state  cannot  prescribe,  OOS  9-14. 
labor  and  materials  on  public  buildings. 
See  tit.  Pablle  Balldlagik 


mark.    See  tit. 

measures.    See  tit.  Weights 

money  on  account  See  tit  Ai 
Paid. 

monopolies,  extent  of  power,  008  56-80. 

motive  of  legislative  body  cannot  be  in- 
quired into  by  courts,  007  61-68. 

of  city.  Judicial  review  of,  21  14-17. 

ordinance  regulating  business  directed 
exclusively  against  part  of  law  un- 
constitutional, whole  not  affected, 
008  81,  82. 

preservation    of    the    public    health. 
Ut  PnbUe  Health. 

reasonableness  of  ordinance,  098  68-68. 

registry  of  births.     See  tit  Blrtk% 
riagesy  aad  Deatlia. 

registry  of  deaths.     See  tit  Blrtkoy 
riagesy  and  Deatlia. 

registry    of    marriages.     See    tit 
Manciagesy  and  Deaths. 

restraining  legislative  action,  099  87. 

review  of  ordinance  after  plea  of  8niilty» 
099  88. 

sepulture.     See  tit  Cemeterl4 


state  law  and  ordinance  on  same  subject 

confiict  699  88-73. 
streets.     See  tits.  Roads  and  HIchwaysi 

Streets. 
territorial  limits,  099  74. 
time.     See  tit  Time. 
unclaimed    property.      See    tit    I^oat    and 

Unclaimed  Property. 
United  States  constitution,  restrictions  oi^ 

099  76-79. 
weights.     See  tit  DITelghts  and  MoamDos. 

POUTICAJL  CODB.     See  Ut  Codca. 

actions  not  affected  by,  0. 

certain  acts  not  to  be  done  on  holidays^ 

13. 
certain  statutes  preserved  by,  18, 
certain  terms  defined,  14. 
computation  of  time,  12. 
construction  of  repeal  of  certain  offices^ 

4f  0. 
holidays,  12. 
how  cited.  22. 

laws  inconsistent  with,  repealed,  1& 
limitations  continue  to  run,  11* 
not  retroactive,  2, 
provision   similar  to  existing  law%   how 

construed,  B, 
rules   inconsistent  with,   repealed,   l& 
statutes  inconsistent  with,  repealed,  l& 
takes  effect  when,  1. 
tenure  of  office  preserved  by,  & 
words  and  phrases  In,  14, 

rOI^mCAIi   PARTIIDS 

can  be  represented  by  but  one  convention^ 

201  8. 
governing  committee  of,  appointment  by 

convention.      See    tit    KonUnation    off 

Candidates. 
more  than  one  party  claiming  name,  who 

shall  determine,  2B8. 
must  have  polled  three  per  cent  of  vote 

to  entitle  to  hold  convention. 


INOIOX. 


POLITICAIi  PARTIES  (Continued), 
not    to    nominate    same    person    for    two 

offices,  MX 
rival    factions    of,    duty   of   seoretary   of 

state,  aei  2. 
what  certiflcate  to  be  filed,  and  wliat  rtt« 

Jected,  261  4. 

POUTIOAL  POWBB 

Inherent  in  people,  1108  S« 

POLITICAL   RIGHTS 

not  essential  to  citizenship,  99  8. 

POLL-LIST.     See  tit.  Blectloa. 
form  of,  368. 
want  of  form  not  to  vitiate,  9B& 

POLL-TAX.     See  tit  Taxes  amd  Taxatliia. 

assessor  of  city  and  county  of  San  Fran* 

Cisco,  4, 
assessor  to  keep  roll  of  persons  liable  for 

poll-tax,     payments,     and     assessor's 

yearly   final   settlement  with  auditor 

for,  lOaSL 
auditor    to    return    receipts    not   used   to 

treasurer,  1028. 
treasurer   to   credit   auditor  with   such 
receipts,  1023. 
auditor  to  slffn  blank  receipts  and  niako 

entry  of  number  signed,  1021. 


auditor  to  slffn,  1021* 
county  treasurer  to  have  printed,  lOSl* 
to  be  delivered  to  assessor,  1021. 
compensation   of  assessor   for   oollectins'* 

1024. 
correction  of  poll-tax  roll,  1028. 
county  treasurer  to  have  blank  poll-tax 
receipts  printed,  1021. 
style  of  blank  to  be  changed  each  year, 

1021. 

county   treasurer's   duties   In   relation   to 

poll-tax  blanks  and  receipts,  1021* 
debtors  of  persons  owinff  poll-tax  to  pay 
same  for  such  persons,  1022. 
debtor   may   charge   creditor   for   such 

poll-tax  paid,  1022, 
who  are  debtors  under  provision, 
delinquents,  1028. 

duty  of  assessor  as  to  poll-tax  roll, 
duty  of  auditor  as  to  poll-tax  roll,  1028, 
may  be  collected  by  seizure  and  sale  of 
personal  property,  1021, 
mode   of   conducting  seizure  and  salOb 

1022. 

monthly     settlement     of     assessor     wltli 

auditor  for  poll-tax,  1022. 
persons  liable  to  pay,  1020. 
yoll-tax  roll 

assessor's  duty  as  to,  1028. 
auditor's  duties  as  to,  1028, 
correction  of,  1028. 
proceeds  of,  to  what  fund  paid,  1094. 
receipt  for  poll-tax  delivered  to  purchaser 
of  property  sold  for  such  tax,  1022. 
receipt  only  after  all  payments,  1022, 
to  be  lien  on  property,  when,  1028* 
when  to  be  collected,  1020» 
I«OLL-TAX  ROLL 
correction  of,  1028. 
duties  of  assessor  as  to,  1028, 
duties  of  auditor  as  to,  1028, 
POLLS.     See  tit.  Bleetloos. 
opening  ot,  slight  delay  In,  effect  of; 
7,  8. 

PoL  a— 82 


to   be   kept    open   as   prescribed   by   law, 
282  9. 

POPULATION 

counties  classified  according  to,  lOTSy  1074, 

PORT-WARDBNS 

appointment  of,  7f» 

board  for  San  Francisco,  M7» 

duty  of,  507. 

fees   for  service  and  certificates,  M8t 

for  San  Franelapo 

appointment,  7f» 

number,  70. 

term  of  office,  7f» 
may  call  assistance,  808. 

no  charfpe  therefor,  B88, 
not  to  be  connected  with  insurance,  568. 
notice  of  sale,  how  ffiven,  608, 
number  of,  687. 
penalty  for  aotlnff  as,  without  authority. 


sales   of  wreokase   and   merchandise   for 

underwriters,  608. 
notice  of,  how  fflven,  688. 
sales  of  wrecks,  vessels,  etc.,  888. 
surveys,   and  what  same  may  set  forth, 

687. 
to  keep  open  record*  007» 
PORTBR 
compensation,  68. 

for  state  controller,  and  salary,  8SL 
for  state  treasury,  and  salary,  88, 
number  for  assembly,  62. 
number  for  senate,  62. 
of  senate  and  assembly,  68, 

POSTMASTBR 

compensation,  68» 
how  elected,  68. 
of  assembly,  OX 
of  senate,  62. 

POST-MORTBM  BXAMIHATIOir 

coroner  may  summon  physician,  surffcon* 
or  chemist,   1146. 
POUND.    Sec  tit  Anil— 1^ 
divisions  of,  781* 

POWBRS 

Of  common  council,  1171* 

of  counties,  how  exercised,  1070. 

of  mayor,  1188. 

of  supervisors,   1082. 

P&BCINCT  RBGISTBIL     See  tlts.  BleetlOB| 
Rcfflatratloa  of  BUeetors. 

copies  not  to  be  torn  or  defaced,  260. 
posting  of,  260. 

PRBCINCTSy  SSLBCnOlf.     See  tit  lUeetloB* 

Statute    regulating    conformation    of    In 
statutes,  1188  19. 

PRBMIUMS 

collection  of  renewal,  without  complying 
with  statute,  penalty,   118. 
PRBSCRIPnOlf 

distinction  between  statute  of  limitations, 
11  2. 

PBBSSBRTATEOlf   OF   PUBLIC  HBALTH 

health    and    quarantine    regulations    for 

city    and    harbor    of   San    Francisco. 

See  tit  Health  amd  (Iwarantlae  Rcgv- 

latlmub 
state    board    of    health.      See    tit    Stato 

Board  of  Health. 
vaccine  agent    See  tit  VaeelMo  Asaa*. 


PRBSIDBNT 

of  university  of  California.    Bee  tit.  ITbI* 
Terslty  of  California. 

duties  of,  S88.' 

government  and  discipline,  SS8. 
pro  tern,  of  senate.    See  tit.  Lesislatare^ 
FRBSIDKNTIAL  BL.BCTOR8.     See  tit.  BtoO* 

tlon. 
FRKSIDE2NTIAL  PRIMARY 

to  be  held  In  May,  83S. 
FBBSUMPTION 
that    board    of   examiners   considered   all 
facts  In  actlngr  on  claim,  148  10. 
PRIMARY  BLKCTIONS.     Bee  tit.  BStoetlOB* 
kaUot 

form  of,  828. 

how  shall  be  printed.  897. 

not   to   contain   names   of  dele^atea   to 

more  than  one  convention.  828. 
using  pasters,  827. 
writinfiT  name  on,  827. 
ballot    cast    to    be    preserved   until   aftar 
convention  adjourns, 
envelopes  opened,  when, 
In  case  of  contest,  834. 
canvass  and  return  of  votes, 
ehallease  of  rlabt  to  Tot;^ 
as  to,  erenerally,  880. 
duty  of  inspector,  830. 
oath  of  present  Intention, 
challenfire,  when,  880. 
compensation  of  precinct  election  officers 

at,  821. 
contributions,  what  are  authorized,  886  8. 
convention  expenses  not  a  public  charffOb 


delegates  to  be  elected  at,  818. 

duty  of  ballot  clerk  to  compare  slffnatures 

of  electors,  880. 
election  commlsslonera 

may  combine  election  precincts,  887« 
who  may  act  as,  882. 
legality  of  conventions,  881. 
list  of  delegate*  holding  eredentlala 
as  to,  generally,  881. 
duplicate  list,  881, 
manner  of  Totlng 
as  to,  generally,  880. 
duty  of  ballot  clerk,  888. 
name   and   address   ana   political   party 

to  be  written  on  roster,  888. 
test  of  right  to  vote,  880. 
nature  of,  820  2-11. 
number  of  ballots  to  be  printed,  821* 
officer,  penalty  for  refusing  to  serve  a% 

881. 
•fleers  enamerated 

expenses  a  public  charge,  822, 

not  compelled  to  serve  more  than  two 

years,  822. 
quallflcations  of,  821. 
under  what  control,  82^ 
officers  of,  827. 

penalty  for  failure  to  act  as  officer  at,  881* 
political  parties  entitled  to  designation  on 
ballot,  328. 
other  political  erganlsatlona 

authentication  of,  where  local  conven- 
tions are  to  be  held,  824. 
by    political    organization     not    pre- 
viously polling  requisite  vote,  824, 
filed    by    congressional    district    com- 
mittees. 


filed  by  aenatorlal  or  assembly  dis- 
trict committees,  828. 
how  petition  authenticated  and  what 

to  set  forth,  828. 
petition  of,  828. 
secretary   of   state  to   transmit  oopy 

of,  826. 
state   and  district  conventions,   deto- 

gates  to,  828. 
to  be  filed  where,  82S. 
where  city  primary  to  be  held,  Sflb 
presidential   primary 

as  to  time  of  holding,  888* 
exception,  884. 
primary  election  prednets 
as  to,  generally,  827. 
election    commissioners    may    oomblncb 


provisions  as  to 

mandatory,  where, 
optional,  where. 
Qualification  and  registration  of  votors  mt^ 

244. 
qnallficatlono  of  Toters 
as  to,  generally,  828. 
duty  of  city  and  town  clerks,  828w 
duty  of  county  clerk,  828. 
Indexes  of  register  to  be  furnished, 
new  registration  pursuant  to  law, 
registration,  828. 
registration  of  voters 
as  to,  244,  820. 
oath   to   procure,   no  support   required. 

886  4. 
requirement  contemplates  what,  888  1. 
statement  required,  888  2. 
what  sufficient,  886  6,  6. 
registration  office  to  be  open  fifteen  daysb 

248. 
sample  ballots  dispensed  with,  821* 
seeretary  of  state 

apportionment  of  delegates,  826, 
governing  body  to  publish  notice^  828w 

notice  to  contain  what,  826. 
to  transmit  copies  of  petition,  828;, 
terms  defined,  820. 
conventions  to  nominate  candidates  for 

city  or  town  offices,  821. 
conventions  to  nominate  candidates  for 
county  or  city  and  county   offieei^ 
821. 
conventions  to  nominate  candidates  for 
representatives  In  congress,  821* 
tie  vote  between  candidates  for  delegatew 


to  be  conducted  as  other  elections  artw 


trifling  matters  will  not  avoid,  886  T« 
vacancies,  additional  vote^  888, 
when  shall  be  held,  828. 
where  provision  not  In  forces  828  notSb 

PRINCIPAL  OF  NORMAIi  SCHOOXi 

annual  report,  881. 

how  elected,  847. 

to  attend  county  Institutes,  88]« 

PRINCIPAL    OFFICn 

of  corporation,  location  oU  128b 

PRINTING 

as  to  what  shall  h%,  at  public 

274. 
expert.    See  tit.  Blxpert. 

board  of  examiners  to  appoint. 
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PRINTING    (Continued). 
Included  in  "writing."   14, 
of  ballots,  to  be  at  public  expense, 
of  state.     See  tit.  SvpenitteitdeBt  of  State 
Printing. 
appointment,    qualifications,    and    bond 

of  superintendent,   lt^« 
appropriations  for,  110. 
charts,     maps,     diagrams,     enffravlng^ 

etc..  111. 
copies  of  laws,  from  secretary  of  stat^ 

81. 
duties  of  superintendent,  !•& 
election  and  term  of  office  of  superla- 

tendent,  78. 
governor  to  deliver  reports,  W» 
In  what  manner,  107. 
Biimber  of 

documents  printed.  IOC 
of  each  report,  00. 
printed  and  disposition,  IOC 
paper,  how  supplied,  100. 
paTmeat  of 
employees.  111. 
wages  and  salaries,  110. 
printer  to  reside  at  Sacramento,  17C 
reports 

in  English,  70. 
of  officers,  when,  61k 
of  superintendent  to  board  of 
iners,   111* 
ruling,  folding,  binding,  etc  100» 
salary  of  superintendent,  110. 
school  printing  and  binding, 
■nperintendent  of  state  prl&tlnip 
duties  of,  104. 
election  of,  78. 
term  of  office  of,  78. 
volumes  of  supreme  court  reports  to  bO 
printed,  164. 

PIUSON 

of  state.     See  tit.  State's  PHaoa. 

paiSONBRS.     See  tit  state's  PHaoa. 

cutting  hair  of,  may  be  required,  700  188. 

PRTVATB  HOSPITALS 

commission  of  lunacy  may  bring  action 
to  enforce  payment  of  certain  costc 
684. 

duty  of  commission,  588. 

duty  of  institution  to  keep  a  record,  888. 

penalty   for    conducting   without    license 

088. 

private:  sbcrbstary  of  oovbrnob 

appointment  and  term  of  office^  77* 

salary  of,  80. 

to  indorse  legislative  bill,  Olt 

PRIVATB   STATITTESS 

how  affected  by  code,  UK, 
«*PRIVILKGES  AlCD   IMHtJiaTIBS* 

guaranteed  by  the  United  States  oonstlta* 
tion,  88  4. 

PROCESS 

by  whom  served,  1188. 

coroner,  when  to  execute,  1180^ 

county  clerk  to  issue,  1181. 

defined,  14,  1122. 

elisors,  when  to  execute^  1180^ 

how   returnable,   1128. 

In  name  of  people,  88. 

Issued  by  courts-martial,  400L 

officer  to  exhibit,  1120. 


penalty  for  not  returning, 
return,  evidence,  1125. 
right 

to  enforce  service,  SO. 

to  serve  on  certain  territory,  801 
service  by  constables 

as  to,  generally,  1140. 

on  corporations,  188. 

on  sheriff,  1120. 
style  of  in  proceedings  by  state,  SO  80,  SL 
when  sheriff  Justified  in  executing,  1128. 

PROCLAMATION.     See    tit.   BlectloB* 
at  closing  of  polls,  288. 
at  opening  of  polls,  208, 
by  governor 
as  to,  generally,  224. 
what  to  contain,  220. 
•lection  must  be  authorized  by,  224  S. 
function  of,  224  8. 

proclamation  by  board  of  sapervtsom 
as  to,  generally,  220. 
for  special  election,  888. 

construction  of  provision,  220  8. 
effect     of     proclamation     submitting 

question    to    "people,"   220. 
failure   of   clerk   cannot   defeat  pro* 

clamatlon,  220  2. 
failure  of  clerk  cannot  vitlata  alao* 
tion,  220  2. 
time  of  election  must  be  designated  by 

proper  authority,  224  4. 
when  necessary,  224  6-10. 
when   not  necessary,  220  11,  IS. 

PROFANITY 

public  may  be  prohibited,  700  ISO. 

PROOF 

of  lost  property,  as  to,  708. 

on  trial  of  delinquent  for  licenses,  780. 

PROPERTY.     See   tits.   Personal   Propeityi 
Real  Property. 

definition  of,  14. 

•destruction  of,  unlawfully,  708  107,  108. 
lost     See  tit.  Lost  an4  Unclaimed  Prop- 
erty. 
appraisement,  701. 
duties  of  finder,  700. 
finder  falling  to  make  discovery,  751« 
to  advertise,  701. 
to  restore,  701. 
list  of  appraisers,  701. 
owner  may  sue  for,  701. 
proof  of,  lioau 

where  owner  not  found  in  six  months^ 
701. 
original  and  ultimate  title  to,  27. 
personaL     See  tit.   Personal  Property. 
assessed    in    one    county,    effect   whero 

owner   removes   to    another,    1000, 
assessor,  governed  how,  as  to  rate,  1017* 
to  collect  taxes  on,  1010. 
to  seize  and  sell,  1017. 
deficiency  at  sale,  how  collected,  1018. 
definition  of,  14,  880. 
delinquent    tax   added    to    tax   on    real 

property,  074. 
excess  at  sale,  how  disposed  of,  1018. 
fees  of  collector  for  sale,  006. 
found  on  dead  body,  how  disposed  of^ 

1121,  1144. 
poll-tax  lien  on,  1021. 
purchased  and  held  by  counties,  1071* 
remaining  unsold,  008. 
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PROPERTY  (Continued), 
personal 
sale  at  public  auction,  908* 
■ale  of,  when,  908. 
seized  and  sold  for  taxes,  90T* 
seizure  and  sale,  how  conducted,  1017* 
tax  on  what  lien,  950. 
title  vests  in  purchaser  at  sal^,  996; 
real.     See  tit  Real  Property. 
counties  may  purchase,   1071* 
definition  of,  14. 
delinquent    tax    on    personal*    added    to 

tax  on,  974. 
duty  of  assessor  when  tax  on  personal 

not    a    lien    on,    1016. 
instruments    aflectinff,    to    be   recorded* 

1189. 
notice  of  sale,  for  delinquent  taxes,  978. 
redemption  of,  sold  for  taxes,  96S. 
sold    for    taxes,    misnomer    not    to    In- 
validate, looe. 
survey  of  disputed,  lying  in  two  coun- 
ties,  1148. 
tax-collector  may  not  allow  sale  of^  in 

certain  case,  lOOfl. 
State,  how  may  acquire,  27,  98. 
unclaimed.     See  tit.   Lost   and  Vitclalmed 
Property. 
assessed  at  full  cash  value,  891. 
assessor    to    make    list    of,    subject    to 

taxation,  894. 
carrier's     responsibility,    when    ceases, 

768. 
consigned,  how  assessed,  909. 
escaping  assessment  previous  year,  how 

assessed,  914. 
fees  of  officers,  758. 
in  litigation,  to  whom  assessed,  911. 
in  possession  of  carriers,  758. 
of  absent,  or  unknown  owner,  how  as* 

sessed,  907. 
of  corporation,  where  assessed,  910. 
of  deceased  person,  to  whom  assessed, 

911. 
on    which    advances    have    been    madsw 

sold,  768. 
partnership,  where  assessed,  910. 
poll-tax,  lien  upon,  1028. 
proceeeds  of  sale  of,  768. 
sale  of,  768. 

statement  of,  given  to  assessor,  900, 
value,    where    party    refuses   to    render 

statement,  905. 
what,  subject  to  taxation,  877. 
wilfully   concealed,   eta,   how   assessed, 

918. 
when  escheats,  27. 
PROPERTY  OWNE2R 

construction    of    statute    liberal    in    con- 
demnation proceedings,  4  7. 
PROPBRTY-TAX 

collection     of.       See     tits.     CoUeetion     of 
Taxes  I  Taxes  and  Taxation. 
PROSTITUTION 
visiting  houses  of  Ill-fame  may  bo  pro- 
hibited, 709  190,  191. 
PROTESST 

of  bill  of  exchange,  108. 
payment  of  taxes  under,  must  bo  in  writ- 
ing. 1018. 
PUBLIC  ADMINISTRATOR.    See  tit.  Bzeen- 
tor  and  Administrator. 
duties  of,  1140. 


PUBLIC  BUILDINGS.     Seo  tit   Birfldings, 

Chinese  labor,  product  of  excluded  from, 

768. 
labor  and  material  on,  708. 
labor  on  must  be  done  by  day's  work,  708. 
material  must  be  furnished  by  contract, 

708. 

Mongolian  labor,  product  of  excluded,  708. 

product  of  Mongolian  labor  excluded,  708. 

PUBLIC  CBMBTERIBS.     See  tit.  Ccmetcrfcs 

and  Sepnltvre. 

jurisdiction  and  control  over,  exorcised  by 

whom,  760. 
registry  must  be  kept,  760. 
under  whose  control,  749. 
PUBLIC  CHARITIBS  OR  TRUSTS 

action  to  enforce,  to  be  brought  bj  attor- 
ney-general, 97  12. 
PUBLIC  DOCUMENTS 

verification  of,  how  made,  1077  S,  4. 
PUBLIC    FBRRIES     AND    TOLL-BRIDGBS. 
See  tit.  Toll-Bridge. 
appropriation  of  private  property  for,  078 

2. 
authority  to  construct,  by  whom  granted, 

078. 
banks  to  be  kept  in  repair,  678. 
bond,  condition  and  execution.  e70. 
bridge  uniting  two  counties,  076* 
collateral     attack    upon     supervisors    to 

grant,   078. 
dedication    of    toll -bridge   to   public   ns% 

078   8. 
determination  of  board  after  proper  hear- 
ing, 074. 
duty    of    board    of    svperrleeni    mrmmUmm 
authority 
as  to,  generally,  074. 
make  necessary  orders  rolativo  to  con- 
struction, 075. 
to  llx  amount 

of  license-tax  to  bo  paid,  •74, 
of  penal  bond  to  be  given,  •74, 
to  fix  rate  of  tolls,  074. 
failure  to  rebuild  toll-bridge,  074  t. 
franchise 

expiring    by    limitation    or    forfeiture 

074  7. 
not  exclusive  in  its  terms,  077  8. 
policy  of  law  to  allow,  074  9. 
sale  of  to  highest  bidder,  074  IS. 
to  maintain  bridge  granted  for  no  other 
purpose,    074    8. 
how  lands  are  acquired  for  use  oC  978; 
inquiry    of    board    of    supervisors    fixing 

tolls,  076. 
intention  of  legislature,  077  8. 
jurisdiction  of  supervisors  to  grant,  col- 
lateral attack  upon,  078  4. 

license- tax  and  rate  of  tolls,  how  fixed, 

076. 
license  to  be  directed  to  issuob  when*  971 
must  post  rates  of  toll,  078. 
notice  must  be  proved,  074, 
policy  of  law,  as  to  whole  franchise,  0748. 
power   to   construct   by,   or   rent   bridge^ 

074  10. 

privilege,  whether  exclusive,  077  7. 
public    good    and    convenlencob    advance* 

ment  of  commerce,  077  8. 
mtes  of  toU 

how  fixed,  076. 

to  be  posted*  •78, 
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PUBLIC    FERRIBS    AMD    TOUi-BRIDaSS 
(Continued). 
veport  of  owner  or  keeper 
actual  coat  of  construction,  •TO. 
amount  of  tolls  collected,  97fk 
as  to,  generally,  97S. 
estimated  cash  value,  678. 
expense  of  labor  and  hire  of  asrents.  919^ 
reports    mada    during    precedlnir    year* 

era. 

revenue   derived   from   license,   how   dU« 

posed  of,  078. 
rlffht  of  eminent  domain  may  be  Invoked* 

e74  11. 
sale  to  hlffhest  bidder  of  franchise,  974  IS, 
■pedal  privileges  or  immunities,  477  10. 
supervisors   not   to   act  when   interested* 

474* 
toll-brldffe  or  ferry  within   one  mile  of 

each  other,  474» 
toll-bridges  and  toll-roads  are  controlled 

by  same  principles  of  law,  474  18. 
toUs. 
inquiry  of  board  of  supervisors  of  llz« 

Inff,  478. 
mtee 

how  fixed,  478, 

to  be  posted,  47& 
what  board   to  grant  authority  to  eon* 

struct,  478. 

PUBLIC  LANDS.     8ee  tit  Lands, 
action  to  determine  eonlllet 

actual  settlement,  800  66-6S. 

as  to,  generally,  794. 

oltlzenshlp,  800  69. 

complaint  and  answer,  amendments,  796 

7-41. 
demurrer  to  complalut,  ground  of^  799 

42,  48. 
dismissal     of     action,     judgment     that 

neither  party  entitled,  800  44. 
evidence 

as  to  admissibility  of,  804  48-S8. 
as  to  sufficiency  of,  800  64. 
findings   as   to,   and   presumptions,   890 

60-68. 
intervention,  who  entitled  to,  801  84-87» 
issues  triable,  801  88,  89. 
jurisdiction  after  reference  of  eontestt 

801  70-81. 
jurisdiction  in,  704. 
parties  to,  801  82-98. 
review  on  appeal,  809  97,  98    . 
service  of  summons  by  publication,  899 

99. 
to  contest  purchase  of  state  lands,  entry 

of,  797  8-8. 
oemeterles  on,  how  laid  out  and  dedicated* 
749. 

certificates,    must    note    issuance    of    on 

plats,  799. 
contest 

action  to  determine  oonfllct,  794, 

demand  for  reference  of  contest,  796  19. 

efl^ect  of  judgment,  809. 

limitation,  80S. 

order  and  certificate  of  referenoeb  798 
20-23. 

person  entitled  to  contest,  794  8S-84. 

waiver  of  fee  for  reference,  794  88. 

when  authorized,  794  18. 

withdrawal  of  protest,  794  88. 


eontests  as  to 

attorney-general    may    b4    required    to 
attend,  798. 
traveling  expenses  of,  799. 
oontest  as  to  approval  of  survey,  etOi* 

how  disposed  of,  798. 
place  of  taking  testimony  to  be  fixed* 

798. 

surveyor-general  to  represent  state  ln« 

798. 

county  treasurer  to  report  to  register,  804, 

duty  of  register  on  receipt  of  report,  80^ 

instruction  and  printed  forms  to  be  issued 

by  whom,  806. 
Interest 
failure  to  pay  annual  interest  after  ex* 
piration  of  five  years'  credit,  896  L 
how  computed,  806, 
waiver  of  forfeiture^  896  9, 
when  payable^  896, 
judgment  in  action,  effect  of^  80X 
UnUtatlono  of  action  to  contest 
as  to,  generally,  809. 
failure  to  bring  within  sixty  days,  80O 
2-4. 
moneys   for  swamp-land   to   be   retained 

by  county  treasurer,  804, 
must  keep  plats,  and  note  locations  there- 
on, 799. 
must  note  on  plats  the  issuing  of  oertlfl* 

cates  or  patents,  799. 
of  state.  Intruders  on,  97. 
Quarterly  reports  of  the  county  treasurer* 

804. 
register  and   receiver,   how  compensated 

for  services,  798. 
register  to  keep  certain  accounts  of,  79L 
surveyor-general 

copy  of  approval,  79%, 

duty  of  on  application  for  purchase  of 

land,  799. 
to  be  state  locating  agent,  799» 
to  keep  certain  records,  799* 
to  obtain  statement  as  to  condition  of 

school  sections,  799» 
to  represent  state  in  contests,  794. 
treasurer  to  pay  over  moneys  received  for 
land,  804. 

PUBLIC  OFFICBRS 

Classification  of,  49, 

court  of  equity  has  no  jurisdiction  to  tiy 

title  to,  44  8L 
de  facto  officers 

how  regarded,  44  6,  6. 

legal  office  necessary,  44  8. 

office  having  Irregular  existence,  44  9. 


change  in  rulCb  amendment  of  statute^ 

45  16-19. 
what   officer  seeking  must  show,   44 
10-14. 
usurper,  acts  of  absolutely  void,  44  7* 
who  is,  44  8. 
definition  of,  44  L 
de  jure,  who  is,  44  9, 
eligibility,  44  20. 
in  general,  44  1-4. 
usurper  of,  who  is,  44  4. 
writ  of  mandamus  may  issue,  44  88,  89. 

PUBLIC  POLICY 

prohibits  officer  from  being  interested  in 
contracts,  186  7,  8. 
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PUBLIC  RBPORTS 

board  of  examixiiBrs  to  order  printed,  61k 
controller  to  report  to  firovernor,  69. 
insurance  commissioner  to  report  to  ffoy« 

ernor,  70. 
superintendent  of  state  printing  to  print* 

to  be  printed  in  English*  70. 
to  be  sent  to  fpovernor,  69. 

PUBLIC  SCHOOLS.  See  tltS.  State  Board 
of  Education  I  Superintendent  of  Pnblle 
Instrnctloni  School  Saperlntendentf 
Teacheni'  Institute  |  School  Districts! 
ESlcctlons  for  School  Trustees  |  Board  of 
Trustees  of  School  Districts  |  City 
Boards  of  Education!  District  Census 
Marshall  Clerk  of  School  Dlstrletf 
School!  Pupils  I  Teachers!  District  Li- 
braries! County  Boards  of  BdueatlOB! 
City  Boards  of  Bxamlners!  County 
School  Taxi  District  School  Tax. 
privilege  of  attending  is  not  a  ••prlvllefifo'* 

or    "immunity"    within    constitution, 

83  6. 

PUBLIC  DITATBRS 

Napa  Creek  declared  navigable,  647. 
penalty  for  felling  trees   into,  646. 
what  are,  644. 
where  streams  declared  navigable,  54S. 

PUBLIC  WAYS.    See  tits.  Highways!  Pabll« 
'Waters!  Roads  and  Highways* 

PUBLIC  "WORKS 
hours  of  labor  on 

as  to,  generally,  764. 

form  of  complaint  for  violation  of  pro* 

vision,  766. 
provisions  made  applicable  to  contracts 

for   labor,  766. 

PUBLICATION 

affidavit  and  copy,  filed  with  whom,  97& 

amendment  to  delinquent  list,  1080. 

by    insurance    commissioner,    when    com- 
pany insolvent,  120. 

delinquent  list,  074. 

delinquent  purchasers  of  state  land,  876. 

how  made,  878. 

notice    of    meeting    of    county    board    of 
equalization,  871* 

notice  of  sale  of  personal  property  soised 
for  taxes,  008. 

notice  of  sale  of  wrecked  property,  884. 

notice  with  delinquent  list,  078. 

of    additional    meetings    of    supervisors* 
1078. 

of  codes,  1204. 

of  names  of  commissionen  of  deeds,  171* 

of  notice  of  first  municipal  eleotion«  1168* 

of  public  notices,  1080. 

of    redemption    of    interest-bearing   war- 
rants, 1110. 

of  reports  of  state  officers,  69. 

of  result  of  such  election,  1068. 

of  statutes,  laws.  Journals,  etc.,  106. 

petition  for  formation  of  reclamation  dis- 
tricts, 818. 

tax-collector's   notice,  068. 

to  designate  what,  877. 

I'UPILS 

defacing  school  property,  liability  for,  417. 
experienced  teachers  for  beginners,  417* 
expulsion  of,  417. 


how  admitted  to  schools,  417. 
must  submit  to  regulations,  417. 
suspension  of,  417. 

PURCHASE! 

of  school  lands,  application,  880-8B7. 
of  state  land  by  United  States,  2S, 
of  state  lands 

application  for,  782. 

applications  made  valid.  874. 
of  s^ramp  and  overflowed  lands 

applications,  811. 

deed  conveys  what  title,  886. 
of  personal  property  sold  for  taxes, 
of    state    lands,    delinquent,    proceedings 

against,  860-872. 
of  university  lands  delinquent,  868. 
settlers  preferred  for  ninety  days.  810. 
subsequent,  of  swamp-lands,  rights,  8S2L 
to  receive  certiUcate,  884. 
when  entitled  to  deed,  867» 
when  repaid,  878,  874. 

QUALIFICATIONS 

of  assistant  physician  of  insane  asylm^ 
610. 

Of  city  officers,  1166. 

of  county  officers,  1102. 

of  district  and  township  officers,  1104, 

of  member  of  board  of  examiners,  181. 

of  office-holders,  ITS, 

of  pilots,  6S6. 

of  p61ice  judge,  1177. 

of  principal   teacher  of  deaf,   dumb,  and 

blind  asylum.  688. 
of  secretary  to  board  of  regents,  S4& 
of  superintendent  of  insane  asylum,  818. 
of  supervisors,  1078. 

aUARANTiNB.     See  tit.  Hcidth  asd  ikmmf 
antine  Regulations. 

duty  of  pilots,  781. 

examination    and    inspection    of    vesseli^ 
782. 

failure  to  comply  with  regulations,  7S1. 
fees  of  health  officer,  788. 
grounds  of  San  Francisco,  727. 
regulations  for  ports  of  entry,  740^ 
vessels  not  to  land  passengers,  eto;*  78]» 


▼essels  subjected  to^  reported,  TSSi. 
what  vessels  subject  to,  782, 

QUARRYING   STONH 

prohibition  of  within  city,  768  188. 
QUORUM 

Of  board  of  regents,  842, 

of  common  council,  1171* 

QUO  WARRANTO 

action   of;    to   be   brought   by   attorneys 
general,  87  18. 

RACING 

penalty  for.    See  tit.  Narlgattea, 

RAFTS   ON  THB   SACRAaOSNTO  AND  SAN 
JOAQUIN  RITBRS.    See  tit.  Navigatiesb 
as  to,  848. 
streams  navigated  by,  how  bridged.  688. 

RAIL1¥AY8 

acts    in    relation    to    granting   subsldlsik 

preserved,  18. 
assessment  of,  826-887. 
duty  of  state  board  of  equalisation  In 

lation  to  assessment  of,  888 


nrDBx. 


RAILWAYS  (Continued), 
feneins  track  of,  711  205,  20 C 
highways  crosslnfir*  M«. 
killing  stock  by,  711  207. 
record  of  assessment  of,  99X 
regulation  of,  711  204. 
right  of  way  over  land  to  h%  valued  for 

taxation,  081  7. 
taxation  of,   on  creation  of  new  oountj* 
982  8-10. 

RATB  OF  TAXATION 

for  state  purposes,  IMM),  988. 
taxation   for  county  purposes,  9SC 

RATB8  OF  PILOTAGB.    See  tit.  Pilot  ]!•««- 
latloms. 

BVAIi  BSTATBS 

term  defined,  14,  888; 

RBCBIPTS 

auditor  to  sign,  1091. 

blank  poll-tax,  county  treasurer  to  pr8* 

pare,  1021. 
evidence  of  what,  1822. 
for    moneys    paid    Into    county    treasar7« 

1118. 
person  paying  poll-tax  entitled  to,  1022; 
person  paying  tax  entitled  to,  988. 
unused  poll-tax  returned,  1822,  1028. 

BBCBIVBRS 

appointment      for      insurance      company* 

when,  122  S-11. 
bonds  of,  provisions  governing,  288. 
liBCIiAMATION  DISTRICTS.     See  tltS.  P«b« 
lie  Lands  I  Swamp  and  OTerllewed  ^'■-I'fTt 
accounts  to  be  kept  open  to  inspection^ 


act  in  relation  to,  21  18, 

OCtlOB 

against,  820  8-8. 

for  dlsaolvtloB  ef  district 

as  to,  generally,  842. 
date  of  hearing,  842. 
finding,  what  shall  contain*  84S» 
notice  of  action,  842. 
who  may  answer,  848. 
to    determine    validity    of    assessment 

duty  of  trustees,  844. 
to  recover  amount  due  on  purchase  of 
swamp-lands,  888  6. 
appointment  of  commissioner 
by  board  of  supervisors,  823  8,  8. 
to  levy  assessment,  828  8. 
approval    of    petition,    conclusive^    as    to 

what,  810  L 
■flscssment 

accrual  of,  cause  of  action  on,  880  8. 
action  to  determine  validity  of  duty  of 
trustees,  844. 

arbitrary,  823  10,  IL 

as  to,  828. 

basis  of,  822  6,  8. 

'"benefits"   which   are  to  be  taken  Into 

account,  824  18-17. 
cannot  be  made  payable  in  gold  eoin» 

824   12. 
collection  of  unpaid,  820, 
commissioner 

must    strictly    comply    with    law    la 

making,  824  18. 
to  make  assessment-lists,  828. 
eomplalnt  to  enforce,  880  10,  11* 


default,  set  aside,  880  18. 

defendants  in  action,  881  18. 

defenses  to,  881  2. 

demurrer  to  action,  881  21. 

for  work  done  before  board  elected, 

8. 
gold,  assessment  cannot  be  made  pay« 

able  in,  824  12. 
Including     incidental     expenses,     validc 

828  7. 
Interest  on,  881  28. 
instalments,  payments  of,  881  22-27. 
invalid,  payments  under  to  be  credltedc 

881* 
lands  liable  under,  824  18,  20. 
to  cover  cost  of  work  done,  810  2. 
two  causes  of  action  based  on  dlfl^erent 

assessments,  joinder   of,  881   28. 
icssment-llst 
clerical  error  In  description,  827  8. 
commissioner  to  make»  828. 
description  of  land 

by  abbreviations,  827  8. 
by  legal  subdivision,  827  4. 
dollar   sign   used   In   oharglng   amount 

assessed,  827. 
evidence,  certification  by  commissioners 

not  conclusive,  827  2. 
failure  to  assess  under  name  of  owner* 

827  7,  8. 
how  filed,  827. 
lien  created  by  filing,  828. 
natural  boundaries,  meaning  of,  827  9» 
oath  of  commissioners,  who  to,  827  10. 
oath  of,  sworn  to  assessment-list.  827. 
prima  facie  evidence,  828t 
what  to  contain,  828. 
where  filed,  827. 
I^oard  of  trasteco  of 
as  to,  generally,  820. 
assessment     for     work     done     before 

elected,  822  8. 
authorities  to  purchase  embankment  al- 
ready existing,  821  2. 
basis  of  assessment,  822  6,  8. 
cannot  be  compelled  to  levy  assessment 

to  pay  damages,  822  4. 
claim  for  services  Hen  by  one,  821  7. 
deviation  from  approving  plans,  822  T* 
powers  of,  821. 

to  construct  levees  along  river,  821  8. 
to  maintain  levees,  821  4. 
to  report  affairs  to  supervisors,  882. 
bonds,  redeemed,  may  be  used  by  trustees 

in  purchase  of  land,  888. 
Iiy-lawa 
amendment,  810. 
declaring  trustee  shall  Incur  no  indebt* 

edness,  820  8. 
filing  with  county  recorder,  810. 
for  government  of,  810. 
subsequent  purchasers  governed  by,  882. 
oertain  lands  exempt  from  provisions  of 

code,  888. 
certificate  of  completion  of  work,  8S4i 
character  and  powers  of,  818  2-7. 
charges    for    reclamation,    commissioners 

to  assess,  822. 
claim  for  repayment  of  money,  limitation 

of,  835  6. 
clerk  may  be  employed  by  supervisors  iB 
Sacramento,  887. 


RECLAMATION  DISTRICTS  (Continued), 
collateral  attack  cannot  be  made  on,  9t9 

12»  18. 
collection  of  unpaid  asaessmenta  In,  SMk 
•OBualsslonem 
must  fltrictly  comply  with  law  In  mak« 

Inff  assessment,  834  18. 
to  assess  charffea  for  reclamation, 
to  make  assessment-lists,  SM. 
complaint  in  actions  against,  810  7. 
consolidating  districts,  manner  of, 
creation  of,  may  be  shown  by  acts,  817 

8-11. 
credit  to  be  given  to  overflow  land,  8S8. 
damages,  trustee  cannot  be  compelled  ip 

levy  assessment  to  pay,  811  4. 
de  facto  not  shown  to  exist  by  what  faot% 

817  14,  IS. 
demand  for  repayment,  685  7* 
deserlptloa  of  land 

by  abbreviation,  sufficiency  of,  817  8. 
by  legal  subdivisions,  sufficient,  817  4. 
clerical  error  in,  effect  of,  817  8. 
deviation  from  approving  plans,  811  7* 
dollar   sign,    use   of    in    heading   amount 

charging  assessed  account,  817  6. 
election  of  trustees,  841. 
exempted  from  provisions  of  code,  what 

lands  are,  888. 
forming  districts  by  excluding  portion  of 

land,  818  8. 
Incidental  expenses,  including  assessment* 

not  Invalid,  818  7. 
injuries  to  levees,  840. 
in   Sacramento,    supervisors   may   employ 

clerk,  887. 
land-owners  may  be  organised,  810  8. 
legtslatlve  aet 
creating,  817  16. 
validating,  817  18. 
legislative  recognition  of,  817  17. 
letting    contracts,    power    of   supervison* 


payment  In  full,  credit  for,  when  gl 


levees,  injuries  to,  840. 

liability  of  new  district  for  original  in* 

debtedness,  887. 
lien    acquired    by    filing    assessment-list* 


limitation  of  claim  for  repayment,  888  6-8. 
lists  as  prima  facie  evidence,  S18. 
manner  of  reorganizing  and  consolidating 

districts,  838. 
name   of   owner,   failure   to   assess   prop- 

erty  under,  817  7,  8. 
"natural   boundaries"   do  not  exclude  all 

artificial  boundaries,  817  8. 
me^r  district 

how   designated,   887. 
liability  for  original  Indebtedness,  887* 
owner  of  unreclaimed  lands  may  have 
set-off,  888. 
oath  of  commissioners  to  assessment-list* 

817  10. 
occupants   of  land   on   banks   of  streams 
liable  for  damages,  when,  837. 
proof  in  mitigation  of  damages,  888. 
old  district  may  be  recognized,  838. 
owner    may    reclaim    after   inspection    of 

trustees,  833. 
owner    of    unreclaimed    lands    may    have 

set-off  in  separate  district,  888. 
partly  situated  in  different  counties,  81& 


payment  on  land  sold  on  five  yearsT  eon- 
tract,  when  to  be  madOb  8S7. 
yetitloa 

description  of  land  in,  817  19. 

duty  of  register  on  receipt  of  copy,  818b 

for  formation  of,  88. 

ynMleatloa  of 

as  to,  generally,  818L 

had   more   than   four  weeks  prior  to 

hearing,  818  8. 
made  in  dally  paper  once  a  w^ek,  818 

4. 
sufficiency  of,  818  8. 
signature  to,  818  20. 
sufficiency  of,  818  21. 
verification  of,  818. 
where  to  be  recorded,  818w 
powers  and  duties  of. 


governed  by  by-laws, 

property   may   be   condemned   for  pvr* 

poses  of,  SSX 
rights  of,  how  secured,  8S& 
rights   of   subsequent   purchasers^   how 
secured,  881, 
reorganizing  districts,  manner  of^  SA 
right   to   moneys   expended   by   owner  In 

reclamation,  888  8-11. 
separate    district,    owner    of    lands    may 

have  set-off,  888. 
situated  In  different  counties,  81& 

charges,  where  paid,  815. 
statement     forwarded     and     money    paid 

over,  884. 
subsequent    purchasers   governed   by   by- 
laws, 


in  Sacramento,  may  employ  clerk, 
power  of.  In  letting  contracts, 
swamp-land   fund    belongs    to    states 
12-18. 


dissolution  of  district,  841. 

duty  of  in  action  to  determine  validity 

of  assessment,  844* 
election  of,  841. 
how  formed,  841. 

may  compromise  Indebtedness  o^  8M. 
may  levy  tax  to  pay   indebtedness  ot 


may  use  redeemed  bonds  and  warrants 

In  purchase  of  land,  88«. 
reclamation  work  to  ^e  done  under  di- 
rection of  trustees,  881. 
Tlew    of   reclaimed    district    by    commis- 
sioners, 814  21. 
viewing  assessed  land  must  be  performed 
Jointly,  814  22-25. 


approval    of   by   board   of   supervlson^ 

814  28. 
paid,  when,  814. 
presentation  of,  814. 
redeemed,  may  be  used  by  trustees  la 

purchase  of  land,  898. 
registration  of,  824. 
when  work  of  reclamation  in  progress  to 

cease,  833. 
work  of  reclamation  to  be  done  under  di- 
rection of,  833. 


BB2CORD 

to  be  made  a  copy  by  Insurance  oommlfl* 
Bloner,  IM. 

RBCORD,  PUBLIC 

to  be  opened  to  Inspection,  SM. 
exceptions  In  attachment  and  dlyorotb 


aiBCORDBR 

attend  sittings  of  county  boards  of  •qiial* 

ixatlon,  842. 
bonds,  lllS. 
collector  of  taxes  to  make  affidavit  and 

file  copy  of  publication  of  delinquent 

taxes,  978. 
conveyances  for  rlffht  of  way  filed  with* 

648. 

copy  of  certificate  of  sale  of  property  for 

taxes,  filed  with,  864. 
county  clerk,  when  ex  officio,  118Bb 
4Btles 

rx>nceminff  recorded  brands  764» 
in  such  case,  744. 

on  receipt  of  Instrument  to  be  recordedt 
11S8. 


for  keeping  such  records,  744* 
for  makinff  report,  802. 
prepaid,  1140. 
filinsr  copy,  to  impart  notice,  IISS. 
franchise  of  wharf,  chute,  and  pier  filed 

with,  686. 
liability,  for  neslect,  1188. 
number  reclamation  districts,  887* 
office  at  county  seat,  1111. 
records  of  birth,  deaths,  and  interments^ 

786. 
records  of  certificates  of  sale,  1188. 
records  open  to  Inspection,  1140. 
report  to  regrister  sales  of  certificate  of 

purchase,  862. 
reports  of  births,  marriaffes,  and  deaths^ 

748. 
to  indorse  recorded  instruments,  1188, 
to  keep  indexes,  1186. 
to  make  searches,  1188. 
to  procure  record-books,  118S. 
to    record    by-laws    of    reclamation    dl8* 

tricts,  820. 
to  record  decrees  of  partition,  1188. 
to  record  marks  and  brands,  754. 
to   record   petition    for   formation   of   r6« 

clamation  districts,  818. 
to  record  what,  1186. 
to  reside  at  county  seat,  1118. 
two    or    more    indexes    in    same    volume 

1188. 
when  ex  officio  auditor,  1106. 

RECORDING  ACTS 

power  of  legislature  to  pass,  8  87. 

liBCORDS 

births,    deaths,    and    interments    In    8aa 

Francisco,  738^  748. 
board  of  examiners,  146. 
books  for,  by  recorder,  118S. 
brands  and  marks.  764. 
by-laws  of  reclamation  districts,  82il 
deaths  at  Sacramento,  788. 
decrees  of  partition,  1188. 
duties  of  recorder  respectlnff,  744,  764» 
In  governor's  office,  80. 
indexes  to,  1186. 
lost  or  destroyed,  restoration  of,  1238. 


maniaffes,  742L 

notaries  public,  certified  copies  of,  168. 

notaries  public,  disposition  of,  168. 

of  boards  of  pilot  commissioners^  658> 

of  cemeteries,  708. 

of  certificates  of  sale,  1188. 

of  insurance  commissioner,  124. 

of  notaries  public,  166. 

of  officers,  218. 

of  pbtltlon  to  form  reclamation  districts^ 

818. 
of  supervisors,  public,  1878* 
of  trade-marks,  767* 
open  for  inspection,  1140. 
open  to  public  inspection,  220^ 
patents,  867* 
penalty  for  using  unrecorded  marks  and 

brands,  766. 
port  wardens,  667. 
priority   of,  establishes  priority   of   right, 

756. 

proceedings  to  compel  to  deliver  offlolal, 

218. 
"record  of  official  bonds,"  181* 
recorder  to  make  searches,  1188. 
register  of  state  land  office  to  keep,  nu 
sales  of  certificate  of  purchase,  862i 
eecretary  of  fire  department,  77ei 
■ecretary  of  state 

custody  of  state,  81« 

fee  for  searching,  84. 
state  board  of  equalisation  to  keep^  846. 
surveyor- general  to  keep,  782, 
what  to  be  recorded,  1185. 

BBDBMPTION 

from     tax-sale.     See    tit    CoDoetleB    at 
Taxes. 
burden  of  proof  on,  880  S2-S9. 
time  of  redemption,  868  16-81. 


all  costs,  etc.,  must  be  paid  before,  1667. 
auditor    required    to    furnish    estimate, 

1010  4. 

by  executors,  1008. 
by  heirs,  1008. 

classes    of    cases    provided    for    in    re- 
demption of  property,  1012  24. 
oomputatlon  of  penalty,  lOll  8,  9. 
computation  of  taxes,  1011  10,  11. 
condition    of    redemption,    payment    of 

amount  of  taxes  due,  1010  S-7. 
costs  and  expenses  of  service  of  notice^ 

1011  16. 

distribution  of  moneys  on,  1006. 

may  be  made  of  separate  lots  or  parcels 
of  land,  1012. 

owner  entitled  to  money,  when,  1011  18. 

partial   redemption,   1012. 

penalty,   legislature  cannot  Impose  ad- 
ditional, 1011  18,  14. 

principal  amounts  to  be  paid  upon  re- 
demption,  1011   17. 

right  of   essential   element  of  contract 
of  sale,  1011  18,  19. 

state  fixes  rule  by  which  owner  may  be 
relieved   from   burden,    1011   21. 

writ  of  mandate  will  issue  compelling 
auditor    to    furnish    correct    state- 
ment, 1012  26,  26. 
how  efTected,  086. 
of  county  warrants,  1118. 
of  property  sold  for  taxes. 


IKDJBX* 


RBFUNDIXG  TAXRS 

illegally     collected     or     erronconsly     aa* 

sessed,  1001. 
▼oluntary    payment,    action    to    recover, 

lOOS  12-22. 

BBOBNTS   OF  UNIVBRSITY.     See  tit  Ual- 
▼eralty  of  California. 
appointment  and  terms  of,  7<l» 
OonatmctioB   of  boildiasa 
aa  to,  844. 
expense  of,  844. 
temporary  buildlngra,  844. 
to  be  let  to  lowest  bidder,  844. 
disposition    of   income   arlainff   from   en* 

dowment,  843. 
duties  of,  848. 
fund  to  be  set  apart  for  current  expensei^ 

844. 
funds  may  be  drawn  from  state  treasury* 

844. 
general  powers  of,  848. 
number  appointed   by  eroTemor,  848. 
number  holding   by  virtue   of   other  of* 

flees,  848. 
powers  of,  848. 
president  of  board*  842, 
quorum,  842, 
■eeretary  of 
as  to,  846. 
choice  of,  848. 
compensation  of,  84^ 
duties,   846. 
qualifications  of;  84& 
residence  of,  846, 
term  of,  848. 
to  receive  no  compensation,  84SL 
vacancies,  how  filled,  841. 
who  are  ex  ofllcio,  74, 

RBGIMBNTS.     See  tit  National  6aar«. 

RBGISTBR  OF  8TATB  LAND  OFFICB 

act  of  deputy  of  In  contest  cases,  188  8, 

bond  of,  108. 

certificates    of    purchase    to    trusteea    of 

reclamation  districts,  886y  868, 
eountersiffn  patents,  887. 
county  treasurer  to  report  to,  804. 
deputy  and  number  of  clerks,  70. 
deputy  of,  108. 
deputy  of  survey or-ffeneral  ex  otflcio  dep* 

uty.  78,  102. 
duplicate   for  lost  or  defaced   land  war* 

rants,  872,  878. 
duplicate  of  lost  certificate  of  purchase^ 

802. 
dntles  of 

as  to,  srenerally,  102.    * 
on    petition    to    form    reclamation    dla* 

trict,    819. 
on  receipt  of  report,  804. 
fees  of,  102. 
furnish     statement     of    delinquent    pur* 

chasers,  808. 
Instructions   and   printed   forms,   806. 
must  keep  plats  and  note  locations,  788. 
not    to    approve    survey    of    swamp-land 

until  land  seffregrated,  800. 
note   on   plats   issuing   of   certificates   or 

patents,  702. 
ofllcial  bond  of,  102. 
patent  for  reclaimed  lands,  884, 
recording  patents,  807* 
salary  of  clerks,  108. 


surveyor  gcineral  er  officio,  78,  102. 

to  keep  tvertalr  accounts  and  records,  781. 

to  nutnber  reclamation  districts,  8S7* 

to  prepare  patents,  888. 

to  record  sales  of  certificates  of  purchaae^ 


BBGISTSR     OF     UNITED     8TATE:8     ULKU 
OFFICB 

aervices  rendered  state,  788* 

BBGI8TRAR  OF  TOTBR8.     See  tlL  Beslfl- 
tratlon  of  Blectors, 
duty  of,  281. 

BBGISTRATION    of    BIJBOTOR8.     See    tit. 
Bleetions. 
affidavit  for  revistmtloa 

ae  to,  ffenerally,  288  1. 

clerk  must  preserve,  2401, 

clerk  to  arrang^e  and  bind,  248; 

construction  of  provision,  240  S. 

provision   is   directed   to   county   olert^ 
240  4. 
bearinff  of  reffistration  list  on  city  aleo- 

tions,  288  2,  8. 
cancelation  of  entry,  248. 

when  must  be  made,  241« 
cancelation  of  reaistratlon  by  aeflea 

as  to,  generally,  242. 

costs  not  to  be  recovered  affalnst  olorl^ 


parties  defendant,  242. 
parties  to  such  action,  842. 
eancelinff   old    resistor    and   commenelns 

new  one,  287  4. 
certificate  of  reslstration  to  be  given  by 

clerk,  242. 
eertified  copy  prima  facie  evidence  party 

an  elector,  244. 
citation  and  striking  from  flies. 


must  enter  names  In  great  register, 
must    preserve    affidavits    of    reglatra- 

tion,  240. 
to  arrange  and  bind  affidavits  of  regis- 
tration, 248. 
eonstitutionality     of     registration     laws; 

287  6. 
construction     of     registration     provision. 

287  6-9. 
duty   of  clerk   to   enter   names   in   great 

register,  240. 
duty  of  landlords,  238. 
duty  to  keep  register,  287  10. 
entry,  cancelation  ot,  240^  241, 
entry  of,  1106  18. 
great  register 
printed  copies  of,  how  distributed, 
printing  and  indexing,  248. 
to  be  kept,  286. 
Indexing  and  printing  great  register, 

printed   copies,    how   distributed, 
limiting  beginning  of  registry,  287  11. 
names    of    electors    must    be    entered    la 

register,  288. 
necessity  of  registration,  287  11. 
object  of  registration  laws,  287  18,  14. 
persons  not  to  be  registered  in  different 

counties  at  same  time,  248. 
power  of  board  to  give  more  than  statu- 
tory time  for,  887  8. 
primary  elections.    See  tit.  Priauury 
tlon. 
qualifications  of  electors  at,  244. 


REGISTRATION  OF  BLBCTORS  (Continued) 
yrlfltarT  eleetions 

regristration  of  voters  at,  SM. 
registration    office    to    be    open    fltteea 
days,  240. 
provisions  as  to  registers.  387  15. 
qualifications   for   registration,  280. 
refusal  of  registration,  proceeding  by  ao* 

tlon  to  compel,  242. 
right  of  registration,  288  1«. 

time  for 

as  to,  generally,  287  9. 

power  of  board  to  give  additional,  287 1. 

transfers,   28S. 

what  registration  must  show,  288t 

when  entry  must  be  canceled,  241* 

BBGISTRY  LAWS 

not  retroactive  as  to  what,  S  18. 

BBGI8TRY  OF  BIRTHS,  MARRIAGlBSy  AlfD 
DBATH8.  See  tit  Biireav  of  Tltal  Sta^ 
tlstlcs. 

BBGVLATION  OF  BUSIlf  1D88.    B—  tit  Bosl* 


RESMBBIAIi  STATUTES 

may  be  retroactive,  when,  S  12, 

RBMEDIBS 

against  sovereign,  26  28. 

and  validity  are  parts  of  obligation,  !• 

59. 
ms  applied  to  redemption  of  property,  !• 

68. 
retroactive    effect    of    remedial    statutsi^ 

8  12. 
shortening  time  of,  11  64. 

RBMOVAIi 

of  City  officer-elect,  1187* 

of  county  seat.     See  tit  County  Seat* 

election,  1088,  1088. 

petition,  1087. 
of  officers.    See  tit  Offlecra. 

as  to,  212. 
of  owner  of  personal  property  assessed^ 

1008. 
BIONDBZVOUS.     See  tit  State  MUltta* 

RBPBAli 

act  amending  repealed  aot  void,  88» 

affects  officers,  how,  S« 

by  Implication,  16. 

not  to  revive  former  laws,  87* 

of  certain  statutes,  16. 

of  laws,  at  any  time,  87. 

of  laws  creating  criminal  offense^  88. 

of  repealing  act  does  not  revive  original 

act,  07. 
of  statute.    See  tit  Statntes,  Repeal  of. 

as  to,  1204. 

takes  away  appellate  jarlsdictloo.  when* 

8  10. 
RBPORTER  OF  SVPRBMB  COURT 

general  duties,  188. 
justices  may  appoint  1^^ 
salary,  159. 

REPORTERS,  PHONOGRAPHIO 
of  nnpreme  conrt 
duty  of,  168. 

justices  may  appoint,  188. 
salary,  169. 
REPORTS.     See  tits.  liaw  Reportsf  PaMto 
Reports, 
board  of  regents,  84& 


by  state  board  of  health,  724. 

county  auditor  failing  to  make,  1028, 

county  treasurer  to   supervisors,   112fk 

duty  of  register  on  receipt  of,  804. 

governor  may  require  special*  77* 

harbor  commissioners,  686. 

In  English,  70. 

number  to  be  printed,  89. 

of  board  of  examiners  to  legislature^  161« 

of  bridge  or  ferry  owner,  876. 

of  county  treasurer  to  register  state  land 

office,  804. 
of  officers 

of  roads  and  highways,  861. 
when  made,  69. 
of    ship-masters    arriving    in    California* 

716. 
of  State  board  of  equalization,  048, 
of  state  geologist  118. 
of  superintendent  of  state  printing,  108. 
of   Tosemlte   Valley    and    Mariposa    Big- 
Tree  Grove,  878. 
penalty  for  failure  to  make,  841,  778. 
penalty  for  neglecting  to  make,  1120w 
principal  of  normal  school*  861,  ' 
printing,  89. 

quarterly  

of  auctioneers,  772. 
of  county  treasurer  to  controller,  884* 
road  overseers,  840»  841. 
school  superintendents,  869,  888. 
surveyors     surveying      disputed     ooaaty 
boundaries,  to  surveyor-general*  lOSC 
RBPORTS  OF  SUPREME  COURT 
advertising  for  proposals,  184. 
appointment  and  assistants,  182, 
contract  what  to  require,  184, 
distribution  of,  186.  . 
duty  of  secretary  of  state  when  proposals 

received,  186. 
i^esieral  duties  of 
as  to,  generally,  188. 
oontract  for  publishing,  184, 
essentials  of  contract,  184. 
proceedings  If  no  contract  madib  188, 
proposals  and  awards,  184* 
publication  by  state  printer,  188. 
correction  and  approval  by  the  justices* 

188. 
disposition  of  reports,  186. 
justices  must  supervise  publloatlon*  188» 
manner  of  form  of,  188. 
original  papers,  188. 
preparation  of   reports,   188. 
proof  sheets,  188. 

style  and  copyright  of  reports,  18i» 
how  distributed,  88. 
how  made,  183. 

Justices  to  supervise  publication*   188» 
may  alter  proof  sheets,  188* 
number  of  volumes,  184* 
seeretary  of  state 
to  distribute,  88. 
to  mark  same,  88. 
Style,  184. 

to  be  published  by  contract  18^ 
to  include  what  188. 
REPRESENTATIVE  REPUBUC 

our  government  is,  47  1. 
REPRESENTATIVES.     See  tit  Membem  af 


election  of.    See  tit  BSIoetloas  for 
sentatlves. 


Enowau 


RIBSCITB.     See  tit  Slieriir. 

liability  of  sheriff  for,  IIST. 

RBSIDENCB 

absence    for    temporary   purposes*    efleot* 

SO  8,  4. 
"address"  equivalent  to  "residence,"  90  I. 
allegriance  renounced  by  changre  of,  SI. 
bona  fide  residence  Inshrdluetaoicmfwypp 
ehallence  at  eleetlon 

for  non-residence  In  precinct,  SIM. 
in  state,  SSS. 
construction  of  provision  as  to,  SO  S, 
domicile  distini^uished  from,  SO  8. 
every  person  has  In  law  a,  SO  9. 
Indian    reservation,    person    living    upon* 

resident  of  state,  SO  11. 
Insurance  commissioner,  1S8» 
Intentioai 

evidence   of,   SO   12. 

mere  declarations,  SO  18. 

union  of  act  and  intention,  SO  14. 
legal  residence,  what  constitutes,  SO  S, 
non-resident's  place  of  residence*  SO  IS. 
notary  public,  160. 
of  abandoned  child.  SI  18. 

after   adoption,   81   19. 
of  inspector  of  eras -meters,  llC 
of  minor  child,  81  17. 
of  physicians  of  insane  asylum,  610. 
of  secretary  of  board  of  resents,  S4& 
of  state  officers,  174. 
of  wife 

as  to,  generally,  SI  20. 

as    to    separate    residence    of    marrlod 
woman,  81  20. 

deserted  by  husb^^nd,  81  81* 

Intention  of  wife,  81  22. 
question    of   fact,   81   16. 
rules  for  determining,  SO,  807* 
rules  read  if  requested  at  election,  309k 
termination  of,  how  computed,  800. 

RBSIGIVATION8.     See  tit.  National  Gvard. 

of  military  officers,  478ry  481* 
of  notaries  public,  108. 
of  officers,  to  whom,  808. 

BBSTORATION  OF  RBCORD.     See  tit  Loot 
or  Destroyed  Reeords. 

RB8UL.T   OF  TOTB.     See   tit    Canvaaa  ajod 
Rotora  of  the  Toto  at  BUectlom* 

RBTAIilATORY  CULVSID 

as  to,  ISO. 

RRTIRBD  LIST.    See  tit  Hatloaal  Guard. 

of  national  ffuard,  480. 

RRTROACTIVB 

codes  not,  8, 
effect 

of   subsequent   decision    not   permitted* 

8  11. 
not  given  to  resistry  laws,  when*  8  IS. 

RBTROACTIVID  LAWS.    See  Ut  Laws,  Ret- 
roactive Bflect. 

act  simply  enforcing  performance  of  con* 
tract  may  have  retroactive  operation, 
a  2. 
lendmeat 
equally  with   original  acts   included,  8 

14. 
relating  to  statutory  penalty  cannot  h% 

8  3. 
rule  as  to  retroactive,  effect  of,  8  4,  S. 


application  to  pnrohaao  state  school  lands, 

8   16. 
grounds   of  invalidity  of  laws  that  arob 

8  0. 
no  part  of  this  code  la  except  so  dodarod* 

a. 

remedial  statutes  may  be,  when,  8  12. 
statute  must  be  in  terms  to  be  so  oon* 
strued,  8  IS. 

RBTURN 

failing  to  make,  1180. 
sheriff's,  of  process,  118& 
what  evidence  of,  1186. 

BBYRlfUB.     See  tit  Taxes  and  Tazatfoa. 

assessment  of  property.     See  tits. 
meat  I    Taxes  and  Taxatloa. 

oollection  of  property- tax.    See  tit 


collection  of  taxes  by  assessor  on  certain 
personal  property.    See  tit  Taxes 


oqualization  of  taxes.    See  tits. 

tioai    Taxes  and  Taxatloa. 
levy  of  taxes.     See  tit  Taxes  aad 

tloa. 
poll-taxes.     See  tit  Taxes  aad 

BBYIVOR 

repeal  of  repealing  act  does  not  rertro 
act  originally  repealed,  07. 

RBWARDS 

may  be  offered  by  governor*  77^ 


RIFLB  PRACTICB 
as  to,  480. 

BIGHT     OF     WAT.      See     Uts.     lUghwayoi 
Roads. 

acquired  by  establishing  highways, 

across  railroads,  ditches*  canals*  etc.* 

conveyances  of*  040; 

for  toll -bridges,  078. 

for  toll-roads,  008. 

for  wharves,  chutes*  and  piers,  088L 

BIGHTS 

of  state  over  persons,  enumerated,  Mb 
vested*  not  affected  by  code,  0^  IS. 

BIGHTS  AND  DUTIES 

of  citizens  not  electors,  88. 
of  citizens  of  other  states,  88. 

BIYBR 

changing  course  of  and  straightening;  fll 
218,  219. 

BITRRSIDID  COUNTY 

distance  from  Sacramento^  SSw 

ROAD  COBIMIS8IONBB8 
boards  of,  888. 
duties  of 
as  to,  1140. 

to  cause  banks  to  be  created,  €88. 
to  keep  highways  clear  from  obstmo- 
tion,  088. 
payment  for  service  of,  888. 
to  take  charge  of  highways,  888. 
work   of   constructing   new   roads    to   bo 
done  under,  080. 

ROAD     DISTRICTS.       Seo    tits.    Ft 
Road  Districts. 
as  to,  028. 

ROAD  LAWS 

retained  In  force,  88  IS. 


IJfDBX. 


ROAD  OTBR9EBR 
duties  of,  1146. 

failure  of  to  repair  bridgep  who  may  do  wo, 
649. 

BOAD  VIEWERS 

appointment  of,  640. 
direction  of  board  on  appointing,  640, 
duties  of,  640. 
ROADS    AND    HIGHWAYS,  PUBUO 

abandonment,  668. 
acceptance  of  award,  64S, 
acquiring  lands,  666. 
action  for  penalty  or  trespass,  671. 
alleys  are  public  hlflrhways,  621. 
application,  when  unnecessary,  66X» 
appraisement  and  award,  669. 
appropriation  of  damasfes  for,  66^ 
branches  and  extensions,  666. 

bridges 

crossing  district  lines,  649. 
under  control   of  overseers,  648* 
character  of  petition,  688. 
closing  sates,  and  penalty,  671. 
collection    and    application    of    penalties 

654. 
compensation 

of  road  overseers,  628. 
of  viewers  and  surveyors,  641. 
construction  and  repair  of  bridges,  64& 
contracts  In  violation  of  act,  void,  684. 
county  may  purchase,  669. 
courts  are  public  highways,  6S1* 
cutting  down  trees,  6M. 
defects  In,  to  be  reported.  671. 
destroying  shade  or  ornamental  trees,  6IMi 
driver  addicted  to  intoxication,  688. 
driving  over   bridges,  6M. 
duties  of  road  overseers,  688. 
employer  responsible  for  employee's  road- 
tax,  687. 
encroachments,  how  removed,  •7^i 
erection  of  gates,  etc.,  668. 
expiration  of  highways,  684. 
failure  of  overseers  to  repair,  640, 
fees  of  commissioner  or  overseer,  87& 
gate  allowed,   where,  688, 
general  road  fund,  684. 
guide-posts,   668. 
hearing  of  the  report,  641* 
highways,  what,  621,  624. 
horses  to  be  fastened  while  standing,  68^ 
how  constructed,  667. 
if  encroachment  denied,  action  for  nuls- 

sance,   662. 
If    encroachment    not    denied,     how 

moved,    682. 
injuring  mile-stone  or  guide-post,  664, 
inspection,  certificate  and  completion, 
inspection   of,  671. 
law  of,  688. 
Uabllity 

of  owners  for  damage  done  by  driveri^ 

689,  690. 
of  supervisors  for  violating  act,  68i» 
maintenance  of  public  bridges,  648. 
may  re-lay,  with  what,  667. 
mile-stones  and  posts,  668. 

notice 

to    employer    of    driver^s    tntoxioatlOB» 

689. 
to  non-residents^  668b 
to  remove,  661* 


obedience  to  notice  and  requirement,  678, 
obstructing  or  Injuring,  662. 
one    corporation    using    road-bed    of    an- 
other, 667. 
opening,   altering,   and   discontinuance   of 

roads,  638,  642. 
Opening  of  roads,  642. 
orchards  and  gardens,  667. 
payment  of  expenses,  644, 
penalty,  670. 

for   leaving   open    gate   and   riding   off 

road,  662. 
for  neglect,  661. 

for  not  removing  obstructions,  664» 
how  and  by  whom  recovered,  689. 
permanent    divisions    of.      See    tit.    Per- 

mancnt    Road    Divisions. 
persons  exempt  from  paying  tolls,  670. 
petitioners  must  give  bond,  689. 
powers    and   duties    of   supervisors   with 

respect  to  roads,  629. 
private  roads,  646. 

proceedings  on  approval  of  report,  6481 
procuring  right  of  way,  642^  648. 
property  highway-tax,  686. 
public    easement    acquired    by    establish- 
ing, 627. 
qualiflcations  and  duties  of  viewers^  84C 
railroads  and  ditch  crossings,  646. 
record 
of   proceedings   relating   to   roads   and 

highways,  626.  • 

of  transfer  of  right  of  way,  648> 
removal 

of  encroachments,  681« 
of  fallen  trees,  664. 
of  fences,  646. 
report  of  viewers,  641. 
road  districts,  628. 
road    overseers,     appointment,     term    of 

office,  628. 
road  poll-tax,  686. 

assessment  and  collection,  686, 
road  register,  626. 
roads  are  highways,  621. 
semiannual  meetings  of  supervisors,  660, 
sidewalks  on,  627, 
■npcrvlsora 

ex  officio  road  commissioners,  628. 
to  encourage  planting  of  trees,  etc,  on 
public,  799. 
taxes  to  be  expended  in  dlstriot, 
toll-roads.     Bee  tit  Toll-Rondo. 
action  of  supervisors,  666. 
application,  666. 
commissioners,   how  appointed, 
oompensation,   map,   and   report, 
laying  out,  666. 

notice  and  application  to  construct, 
special  meeting  of  supervisors^  666. 
trees  on  land  adjoining,  627. 
use  of,  for  toll-bridges,  680. 
vacation,  626. 

viewers  to  be  appointed,  649« 
water-storers,    responsible    for    overflow 

damages,  668. 
when  county  may  aid  in  constructing,  646^ 
when  one  overseer  fails  to  aot,  who  majr 

repair,  649. 
when  supervisors  must  repair,  649« 
who  may  apply  for  change^ 
width  of  highways. 
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ROD.     See  tit  "VITelirlits  aa4  MeaavrMb 

deflnltion  ot  7^1* 
RODBOS 
act  in  relation  to,  presenred*  1& 

ROSTBR  OF  YOTBRS 

delivery    and    custody    of   after    electioiif 

800. 
rule  applies  to  all  elections,  800. 
writing  of  to  be  compared  with  writing  on 

regrister  at  elections,  877. 

ROYALTY  FUND.     See  tit.  Books  Adopted 
for  Schools* 

RUUS  OF  ULW 

as  to  law  of  1S72,  119a> 
as  to  what  is,  UOS. 
conllictii 

In  articles,  1801* 

in  chapters,  1200. 

In  sections,  1208. 
of  constrains  . 

codes,   one  with  another,  1188»  U88i» 

conflicts  in  titles.  1800. 
of  decision,   common  law  of  England  18^ 

when,  llOS. 
of  repeal  of  statutes,  1804. 
statutes  and  constitution,  llOB, 
when  laws  of  state  silent,  118S. 

RUUSS  AND  RBGVLATIONS 

courts  of  inquiry,  488. 

of  board  of  examiners,   147* 

of  courts-martial,  488. 

of  national  ffuard,  4689  400. 

of   state    board    of    equalization,    penalty 

for  violating,  061. 
state  board  of  equalization  to  prescrlbs^ 

etc.,  840. 

RULBS  OF  BYIDENCB.     See  tit  ESrldeneOii 
RULING 

contract  for,  to  be  let  by  superintendent 
of  public  printing,  108. 

SACRAMBNTO 

certain  officers  to  reside  at  174* 
seat  of  government  86. 
SACRAMBNTO  BOARD   OF  HBALTH 
appointment  of  members  of,  7S» 

SACRAMBNTO   CITY 

auction  sales  in,  772. 
board  of  health  of.     See  tit  Health* 
legal  distance  from,  80. 
officers  to  reside  at  174. 
seat  of  government  85. 
SACRAMBNTO   COUNTY 

boundaries  and  county  seat  10S0> 

county  seat  of,  1050. 

description  and  boundaries  of,  10S0> 

distance  from  Sacramento,  88, 

notaries   public   in,   106. 

number   of   assemblymen    of,   48. 

salary  of  district  attorney  of,  1147* 

school    superintendent    member    of    8tato 

board  of  education,  854. 
supervisors      may      employ      swamp-land 

clerk,  887. 
treasurer,  when  to  settle  with  oontrollor* 

1026. 

SACRAMBNTO  RTVBR 

a  navigable  stream,  646. 
rafts  on,  648. 

SALARY.     See  tits.  Compenaatloni  Fees. 

acts  concerning,  of  county  officers,  1148» 


acts,  presenrod,  1& 

fees.     See  tit  Fees  of  Comty  Ofl< 

of  adjutant- general,  480. 

of  appointees  of  superintendent  of  publlo 

instruction,  108. 
of     assistant     adjutant-general,     ont     of 

what  fund,  480. 
of  assistant  attorneys-general,  88. 
of  assistant  geologist   118. 
of  assistant  physician  of  insane  asylum* 

618. 
of  attorney-general,  87* 

as  member  of  board  of  examiners, 
of  bookkeeper  of  controller,  82. 
of  bookkeeper  to  secretary  of  state, 
of  bookkeeper  to  treasurer  of  state^ 
of  clerk  of  secretary  of  state,  80. 
of  clerk  of  state  board  of  examiners, 
of  clerk  of  supreme  court  181* 
of  clerk  of  text-book  committee,  464. 
of  clerks   and  employees  of  secretary  of 

state,  80. 
of  clerks  for  attorney-general,  88» 
of  clerks  of  controller,  82. 
of  clerks  of  register  of  state  land  offioow 

102. 
of  clerks  of  superintendent  of  pubUo  lA* 

struction,  108. 
of  clerks  of  surveyor-general,  lOl* 
of  clerks  to  treasurer,  84, 
of  controller  of  state,  81* 
of  county  Judges,   1147. 
of  county  officers,  acts  flxing,114& 
of  deputy   attorneys-general,  88. 
of  deputy  clerk  of  supreme  court 
of  deputy  controller,  82. 
of  deputy  insurance  commissioner, 
of  deputy  secretary  of  state,  88. 
of  deputy  state  librarians,  642. 
of    deputy    superintendent    of    publlo    In* 

struction,    108. 
Of  deputy  superintendent  of  publlo  prints 

ing,   110. 
Of  deputy  surveyor-general,   101> 
of  deputy  treasurer  of  state,  84, 
of  district  attorneys,  1147. 
of  employees  of  the  district  ooarts,  MSL 
of  executive  clerk,  80. 
of  executive  secretary  of  governor,  88w 
of  expert  bookkeeper  of  controller,  82m 
of  general  clerks  for  secretary  of  otntOb 

80. 
of  governor,  80. 
of  harbor  commissioners  and  employe 

692,  698. 
of  insurance  commissioner,  124, 
of  Judges  of  superior  court  168, 
of  Justices  of  the  district  court  of  apponli^ 

158. 
of  Justices  of  the  supreme  court  1B& 
of  lieutenant-governor,  8]« 
of  members  of  legislature,  80» 
of  members  of  state  board  of  examlnor% 

156. 
of  officer  authorized  to  draw  warrant  for. 

parties   considered   debtor,   1022. 
of  officer,  when  title  to  oiuco  contootod. 

187. 
of   officers   and   employees   of  stato   hoo« 

pitals.    See  tit  State  Hospitals, 
of    officers    connected   with    tho    ouprotto 

court,  168. 
of  officers,  how  paid,  218l 
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BALART  (Continued). 

of    officers     of    deaf,     dumb,     and    blind 

asylum,  636, 
of  officers  of  district  courts,  I'dX 
of  officers   of   health   department   of  8aa 

Francisco,  729. 
of   officers   of   insane  asylum,   how  pald» 

605,  616. 
of  officers  of  legislature,  66. 
of   phonographic    reporter    for    attomey- 

general's  office,  09. 
6f  porter  of  controller,  M. 
of  principal   teacher  of  deaf^  dumb,  and 

blind  asylum,  688. 
of  private  secretary  of  ffovernor,  80. 
of  recording  clerks  for  secretary  of  static 

86. 
Of  secretary  of  state,  86. 
of  secretary  of  state  board  of  health,  TX, 
of    special     policemen    of    state    capltol 

ffrounds,  87. 
of  state  geologist,  IIS. 
of  state  librarian,  642. 
of  stenographers  of  supreme  court,  160. 
of  superintendent  of  Insane  asylum,  604* 
of   superintendent    of   public    Instruction, 

108. 
of  superintendent  of  public  printing;  llOu 
of  superior  Judges,  168. 
of  supreme  court  reporter,  tB9k 
of  surveyor-general,  101. 
of  swamp-land  clerk  of  Sacramento  ootin* 

ty,  837. 
of  teachers.     See  tit.  Selioola* 
of  treasurer  of  Insane  asylum,  611* 
of  treasurer  of  state,  04. 
of  watchmen   for  capltol  and  gOYomor'g 

mansion,  86. 
of  watchmen  for  office  of  treasurer,  M> 
of  watchmen   for  state   treasurer,  04, 
payment  of,  during  election  contest,  X87* 
SALB 

by  auetlon 

advertisement,  771* 
amount  not  to  bo  exceeded,  776u 
book  to  be  kept,  771. 
by  sheriff  or  constable^  770. 
commission,  772. 
made  in  day-time,  except,  771^ 
of  live-stock,  771. 
penalty  for  not  reporting,  77i» 
place  of,  771* 
report,  772. 
to  be  classed,  760. 
certificate  of  purchase  of  state  landi^  Sil^ 

862. 
for  taxes.    See  tit.  Taxeo> 
notice,  664. 

of  animals,  brands,  786^ 
of  trade-marks,  707. 
of  unclaimed  property,  78%  V8& 
9il  ivfccked  property 
as  to,  generally,  664» 
floating  lumber,  660. 
notice,  666. 
wrecked    or   damaged   yomoI^   by   port* 
wardens,  668, 
notice,  668, 

SALMON 

flshways  for,  14& 

in  Eel  river,  act  presenred,  1& 

SALT-MARSH  LANDS.     See  Ut   Lamio. 


SALVAGB.     See  tit.  ITrecks  and  "VITreckaga. 

costs  of  proceedings,  664. 
disputed   claims    to,   664. 
to  be  stated  In  writing,  668> 
to  whom  allowed,  662. 

SAN  DBNITO   COUNTY 

distance   from   Sacramento,   88L 

SAN  BERNARDINO  COUNTY 

assemblymen  in,  49. 

boundaries  and  county  seat  of,  1067* 

county  seat  of,  1067* 

description  and  boundaries  of,  1067* 

distance  from  Sacramento,  89, 

notaries  public  in,  166. 

salary  of  district  attorney  of,  1147. 

SAN  DIEGO  COUNTY 

assemblymen  in,  49. 

boundaries  and  county  seat  o^  1067* 

county  seat  of,  1067. 

description  and  boundaries  of,  1067* 

distance  from  Sacramento^  89, 

notaries  public  in,  166. 

pilots  and  pilot  regulations  in,  668L 

salary  of  district  attorney  of,  1147. 

SAN  FRANCISCO,  CITY  AND  COUNTY  OF 

act  creating  registrar  of  election,  244, 
advertisements  of  auctions  in,  77L 
assemblymen  in,  49. 
auction  sales  in,  772, 
l^ard  of  kealtli  of 

appointment  of  members  of,  TtL 

as  to,  72  9-lS. 

charter  provisions  as  to,  72  12,  IS. 

term  of  office  of,  72  lU,  11. 
boundaries  of,  1060. 
compensation   of   deputy  school  superin- 

tendent,  864. 
distance  from   Sacramento,  89. 
drills  of  national  guard  in,  491* 
exempt  from 

chapter  on  supervisors,  llOL 

laws   concerning  wharves,   etc.,  687. 
harbor  commissioners'  jurisdiction  of,  674. 
home  of  inebriate  in,  18. 
inspector  of  gas-meters  to  reside  at,  116. 
insurance  commissioner,  to  keep  office  in. 


law  library  of,  642. 
number  of  notaries  public  In,  166. 
number  of  port-wardens  in,  70. 
pilot  commissioners  for,  72  5. 
quarantine  grounds,  727,  738. 
quarantine  officers,  and  duties  of,  788. 
salary  of  district  attorney  of,  1147. 
school    superintendent,    member   of   stato 

board  of  education,  864. 
swamp-lands   exempt   from    certain   laws 

in  relation  to  overflowed  lands,  888. 
tax-collector  to  enroll  persons  subject  to 

military  duty,  468. 
taxes,  where  paid,  967. 
term  of  office  of  assessors  of,  1107. 
treasurer,  when  to  settle  with  controller, 

1026. 
SAN   FRANCISCO   HARBOR.     See   tit   Hmtm 
bor   Commlssloiicra. 
Jurisdiction  of  commissioners  of,  674, 
SAN  JOAdUIN  COUNTY 
boundaries   and  county  seat,   1062» 
description  and  boundaries  of,  1062, 
distance   from  Sacramento,  89. 
notaries  public, 
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SAN  JOAQUIN  COUNTY  (Continued), 
number  of  aasemblymen,  49. 
•alary  of  district  attorney,  114T. 
superintendent    of    schools,     member    of 

state   board   of  education,  854. 
treasurer,  when  to  settle  with  controller* 

lOXB. 

SAlf  JOAdUlN  RIVBR 

a  navigable  stream,  64S. 
rafts  on,  S48. 

SAN  LUIS  OBISPO  COUICTT 

assemblymen   In,  40. 
boundaries  and  county  seat  of,  lOGQ), 
county  seat  of,  1069. 
distance  from   Sacramento,  WB» 
notaries  public  in,  1416. 
salary  of  district  attorney  of,  114T* 
SAN  MATBO  COUNTY 
boundaries  and  county  seat  of,  ISSOw 
county  seat  of,  lOSO. 
description  and  boundaries  ot  lOSSi 
distance  from  Sacramento,  SSw 
notaries  public  in,  1S6. 
number  of  assemblymen  In,  48u 
salary  of  district  attorney  of,  1147« 

SANITARY  DISTRICTS 

municipal  corporation  may  form,  TU  SIS, 

SANTA   BARBARA  COUNTY 

assemblymen  in,  49. 
boundaries  and  county  seat  of^  106& 
county  seat  of,  1068. 
description  and  boundaries  ot  1068* 
distance  from  Sacramento,  48. 
notaries  public  in,  166. 
salary  of  district  attorney  of,  1147* 
SANTA  CLARA   COUNTY 
boundaries  and  county  seat  of;  lOSl* 
county  seat  of,  1061. 
description  and  boundaries  of,  1081, 
distance  from  Sacramento,  48. 
notaries  public  in,  166. 
number  of  assemblymen  In,  48. 
salary  of  district  attorney  of,  1147. 
school    superintendent,    member    of   stats 

board  of  education,  864. 
treasurer,  when  to  settle  with  oontroUSTt 

1026. 

SANTA  CRUZ  COUNTY 

boundaries  and  county  seat  of^  1868^ 

county  seat  of,  1069. 

description  and  boundaries  of,  1888> 

distance   from   Sacramento,  40. 

legal  distance  of  county  seat  from  cspU 

tol,  40. 
notaries  public  In,  166. 
number  of  assemblymen  In,  48, 
salary  of  district  attorney  of^  114T* 
SAUCRIilTO 
pest-house  located  at,  788. 
quarantine  grounds  at,  7a7» 

SCHOLARSHIP.    See  tit  UBiyentty  mi  OSll- 
fomla. 

free  In  university,  888. 

SCHOOL  BONDS.     See  tit  Seiiools. 

SCHOOL   CHILDRBN.      See  tit  PoplUb 

compulsory  vaccination  of,  788. 

SCHOOL    DISTRICTS.      See    tit    SchooU. 

a  public  corporation,  868  2. 
annexation  of  territory 

as  to,  generally,  868»  888  2,  S. 


Included,    portion*    how    redeemed 

treated,  888. 
supervisors  may,  868, 
bequest  to,  888  S. 
bonds,  issuance  of  to  rebuild  in  ease  ot 

conflagration,  1816. 
changing  boundaries  of  by  legislative  maU 

868  4. 
cities,  separate  districts,  when,  888. 
city  school  districts 

city  may  issue  its  own  bonds,  868  8* 
city  superintendent  of  schools,  878w 
government  of,  868  S-8. 
^etk.  of  board 
appointed,  when,  876w 
salary  ot  S70. 
term  of  office,  876w 
clerks  of,  888. 
ireneral  duties  of 
as  to,  generally, 
to  call  meetings, 
to  keep  records  and  accounts  <»pea  t# 

inspection,  888. 
to  perform  such  other  duties  ms  re- 
quired, 888. 
to  place  monthly  journal  in  district 
library,  888. 
when  and  how  elected,  888. 
when   to  provide  supplies,  888, 
condemnation  of  land  for,  868  4. 
incorporated     towns     separate     district% 

when,  868. 
Joint  district 

apportionment  of  money,  878. 
concurrent  action  required  for*  898w 
formation  of,  878. 
text-books  and  rules,  878, 
trustees'   reports,  878. 
names  of,  868. 
suit  to  quiet  title,  868  i. 
ternui  of  new 
action    creating    new    district   Told    Ia 

certain  events,  872. 
boundaries  changed,  878. 
children  residing  in  newly  formed  dte* 

tricts,  871* 
consolidation  of  districts,  878. 
duty   of   superintendent   on   receipt   off 

petition,  S79L 
duty  of  supervisors  on  receipt  of  peti- 
tion, S79L 
joint  district  formation  ot,  concurrent 

action  required,  878. 
petition  for,  878. 
transfer  of  funds,  871* 

SCHOOL  FITNDS.     See  tit  Fmida* 

county  treasury  public  depository  ot  tSl 

8-11. 
separate  account  ot  to  b8  kept  by  stats 

controller,  80. 

SCHOOL  LANDS.    See  tit  Lands. 

abandonment   of   entry   or  looatioiw   how 

made,  878. 
•Sidavlt  for  purehaao 

actual  settlers,  866  SS-6S. 

false  statement  in,  886  St. 

when  applicant  is  a  femalCb  8HL 
amount   purchaseable,   868   S8-S0. 
change  of  statute,  868  26. 
filed    before    state    had    acquired    tltt^ 
864  31-41. 

curative  statutes.  884  42-66. 
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eCHOOIi  LANDS  (Continued). 
aflldaTit  for  piircha«e 
lieu-lands   on   which  there  are  no  Im* 

provements,  85S  67. 
mot  mtatlng  requisite  faete 

as  to  actual  settler,  8S8  14*  II. 

as  to  adverse  occupancy,  8S8  16-18. 

as  to  citUenship,  8S8  19,   20. 

as  to  desire  to  purchase  and  descrlp* 

tion,  88S  21,  $2. 
as  to  effect  of,  9B2  8-18. 
as  to  quantity  applied  for,  8SS  88. 
as  to  section izing  land,  858  24. 
as  to  suitableness  for  cultivation,  86S 
25. 
notice  to  occupant,  8S5  68. 
prior  application,  866  66-68. 
suitableness  for  cultivation,  865  69-71. 
time  of  filing,  868  27. 
aflldavit  on  application  to  purchase,  must 

contain  what,  860^  8641. 
applieatlon 

fees  to  accompany,  874. 
for    other    than    sixteenth    and    thirty- 
sixth  sections,  867^  868. 
made  valid  certain  way,  874. 
purchase  of  map,  874. 
to  purchase 

affidavit  on  must  show,  what,  880. 
affidavit  on,  when  female  la  appUoant. 

86& 
approval  of  application,  867  2. 
cancelation  of  application,  867  8. 
contest  of  right  to  purchase^  861> 
demand  for  order  of  reference,  meaii* 
ing  of,  and  when   necessary,  807 
4,  6. 
duty  of  surveyor-general,  861. 
must  not  be  approved  for  ninety  dayiy 


other  than  sixteenth  and  thirty-sixth 

sections,  867. 
when  land  deemed  suitable  for  oultl* 

vation,   861. 
bona    fide    settlers    preferred   purohasert. 


eettlScate  of  purchase 

congress  cannot  interfere,  860  8. 

contingent  right  to  title,  860  4. 

duplicate    for    lost    certificate    of    pur- 
chase,   802. 

equitable  title,  860  6-7. 

ovidence  of  title,  860. 

freeholder,  makes  person  a,  860  8. 

may  be  sold,  861. 

not  prima  facie  evidence  of  tltle^  when* 
860   2. 

presumptive  evidence  that  all  has  been 
done,  861  22,   23. 

prima  facie  evidence  of  title,  860  18-Sl. 

sale  to  be  recorded,  868. 
compensation  of  recorder,  868. 

who  may  attack,  861  24,  26. 
-contest  of  right  to  purchase^  85]. 
-eontentM 

how  determined,  867. 

where   two   or   more   claim   same   land, 
867  2. 
-delinquent  purchasers 

action  to  be  in  name  of  state,  870. 

after  filing  decree,  land  subject  to  sale, 
871. 

assignee  bound  by  judgment,  when,  871* 

Pol  ci. 


compensation  of  district  attorney,  871* 
copy  of  decree  to  be  filed,  871. 
costs  of  suit  taxed  and  collected,  878. 
district  attorney,   compensation   of,   on, 

871. 
judgment  binds  assignee,  when,  871. 
lists  of,  to  be  furnished  by  register  to 

district  attorney,  860. 
proceedings  against,  870. 
purchaser  may  be  restored  to  rights  on 

making    payment,    when,    871* 
service   of   sammoBS 
as  to,  generally,  870. 
authorized,  when,  870  8. 
by  posting,  870  4. 
by  publication,  870  6. 
subsequent  purchaser  may  defend  suits' 

and  protect  interest,  how,  878. 
sufficiency   of   affidavit   for   service   by 
publication,  871  6. 
duplicate 

for  lost  certificate  of  purchase,  868. 
for  lost  or  defaced  land  warrants.    Seo 
tit.  Ijaud  'Warrants. 
false   statement   on   application,   perjury, 

867. 
fees  to  accompany  application,  874* 
female  applicant  to  purchase,  affidavit  by, 
866,  868. 


of  lands  to  state  on  its  admission,  84T 

6-8. 
of  sixteenth  and   thirty-sixth   sections* 
846  2-4. 
inyesting  proceeds  of  sale  of,  164. 
land  reserved  from  sale,  866. 
land    warrants    received    in    payment    of 

purchase   money,   when,   868. 
lauds  Included 

Mexican  land  grant,  848  26. 
mineral  lands,  848  26-29. 
northwest  quarter  of  section  80,  848  80. 
town-site,  848  81. 
lauds  sold  not  property  of  state 

auditor  to  draw  warrant,  when,  874. 
purchaser  to  be  repaid,  878. 
lieu-lands,  listing  and  certificate  of,  847 
9-12. 
estoppel  of  state  to  claim  title,  848  84. 
homestead  filed  on,  847  18. 
ratification  of  Invalid  selection,  847  14, 

16. 
subsequent  cancelation   of  state  selec- 
tion, 847  16-28. 
limit  of  acres  to  be  sold  to  one  applicant, 

860. 
manner   of  valid  selection   of  lands,  848 

82,  88. 
nature  of  title  of  state,  848  84-86. 
necessity  of  survey,  848  87-89. 
occupant  protected,  866. 
patents 

burden  of  proof  on  attack,  866  48. 
conclusiveness  o^  864  1-11. 
effect  of  issue  to  deceased  person,  807. 
evidence  admissible  on  attack,  866  40-46. 
grounds  of  attack  on,  866  12,  18. 
how  executed,  868. 

not   to   issue   until   one  year  after  ap- 
proval of  survey,  867. 
persons  who  may  attack,  866  14-27. 
pre-emptor  of  public  lands  may  attack, 
866   28-86. 


1S14 


UfDBX* 


SCHOOIi  UiNDS  (Continued). 
IMitents 

proceedings  to  attack,  8M  S6-89. 
resistor  to  prepare*  8CS. 
slffniner  of  for  state  lands,  8M  47-601 
superiority  of,  897  64,  66. 
title  conveyed  by,  807  61,  63. 
to  be  recorded  and  delivered,  897* 
validity  of,  807  68-63. 
payments  for 

failure  to  pay  works  forfeiture,  888^ 
how  made,  858. 
land  purchased,  849  40-46. 
when  to  be  made,  846. 
price  and  payment  of,  when  to  be  mads^ 

846. 
purpose  of  errant  to  state,  849  46. 
register    to    furnish    statement    of   delln« 
quent  purchasers  to  district  attorney* 
868. 
relinquishment  of  state  title,  when,  8B9» 
rlffht  of  pre-emption  of,  868. 
sale  of  mineral   land  In  school   sectionflt 

808. 
sale  of  undivided  interest,  849  47-61. 
■iirvey  of  public  lands 

approval   by   surveyor-general,  800   67* 

70. 
how  made,  880  66. 
title   to 

adverse  rights,  849  68,  69^ 
confirmation   of,  849  62-67. 
lands  included  in  valid  Mexican  ffrant. 
850  60-66. 
unapproved   application,   void,   806. 
university     lands.       See     tit.     University 
I^ndii. 
SCHOOL.  BIONBY.     See  tit.  Schools. 
apportionment  of  by  superintendent, 
district  entitled  to,  447. 
districts   not   entitled  to,  448. 
what  school  fund  may  be  used  for, 
SCHOOL      SUPBRINTESNDBNTS.       See       tit 
Schools. 
allowance  of  traveling  expenses,  868* 
convention    of,    called    by   superintendent 
of  public  instruction,  808. 
expenseji   of  superintendents  attending^ 
80& 
dntles  of 

apportionment  of  money,  808U 

as  to,  generally,  809  1146. 

exceptions,  8>81. 

in  case  of  lapsed  district,  869. 

sale  of  property  of  lapsed  district*  888w 

to  approve  or  reject  plans  fOr  school* 

houses,  861. 
to  distribute  laws,  860. 
to  draw  requisition  for  expenses,  800. 
to    issue    temporary    teachers'    eertlll* 

cates,  860. 
to  keep 

record  of  official  acts,  861« 
register  open  to  inspection,  868. 
reports,  860. 
to  preside  over  teachers'  institutes,  BOSb 
to  visit  and  examine  schools,  860. 
forfeiture  of  office  for  failure  to  report* 

868. 
ty  appoint 

deputies,  a64» 
compensation  of  deputy  in  cities. 


Indirect  appointment  of,  S64  8. 
liability  of  superintendent  for  acta  of 

deputy,  864  8. 
superintendent  cannot  act  as  deputy, 
864  6. 
teachers  and  open  schools,  when,  S6S. 
may  direct  reports,  etc,  when,  868. 
may    draw     warrant     for     expenses     and 
p  claims,  864. 
form  and  approval  of  demands,  866u 
warrant  of  trustees,  868  16. 
not  to  teach,  when,  860. 
to  apportion  school  moneys,  446,    See  tit* 

Apportionment, 
to  examine  records,  860. 
to  fill  vacancies  in  school  trusteeflt  Ml* 
to  grade  schools,  861* 
to  make  certain  reports,  864. 
to  make  reports,  861. 
-    to  preserve  reports,  861. 

to   report  as   to  conflict  In   reference  to 
district  boundaries,  860. 
SCHOOL-TAX.     See  tit.   Schools. 
'estimate  of,  by  controller,  98. 
SCHOOL  TRUSTBBS,     See  tit.  Sch— !Sb 
election  of 
as  to,  878. 

certificate  of  election,  876, 
challenge  to  vote,  870. 
cities   withdrawing   from   general   sys* 

tem.  874  2-4. 
closing  polls,  870. 
in  new  school  district,  878» 
'Opening  polls,  870* 
poll-list,  876. 
substantial  compliance  Sufficient.  919  % 

8. 
tally-sheet,   876. 
term  of,  878. 
vote  to  be  by  ballot,  878, 
when  a  vacancy  occurs,  S7S. 
who  are  entitled  to  vote  at,  871b 
election  precincts,  874, 
notice  of  election,  874, 
number  of,  878. 
powers  and  duties  of,  1808. 
SCHOOLS.    See  tits.  County  Boards  of  B6n* 
cation  I      District      Llbmrleei      DlntHet 
School-Tax|     Pnplls|     State     Bonr€     ef 
IBdncatloni  Teaehers. 
alcoholic    drinks,    instructions   In    nature 

of,  891« 
applicants    for   certificates   must   present 

evidence  of  good  character,  44tt. 
apportionment    of    moneys    of.      See    tits. 
Superintendent!       Apportionment      €t 
Schools  I  Snperlntendent  of  Seho<ribk 
boards     of     education.       Bee     Bdnentlen, 
Board  of,  this  title. 
to   provide   for   examination   of   PQplli» 
890. 
hond-electlens  of 

as  to,  generally,  406. 

canvass  of  votes,  407. 

duties  of  trustees  in  respect  to,  4S7, 

failure  to  levy  tax,  how  remedied,  4681 

for  rebuilding  in  case  of  conflagration* 

1810. 
form  of  bond,  and  when  payable,  487, 
Interest  on,  payable,  when,  407. 
manner  of  conducting  election  for  lesQ- 

ance  of,  407. 
notice  of,  how  given,  406, 


SCHOOLS  (Continued), 
bo]id-«lectloiui  of 

what  notice  shall  eontalxii  4661 
sale  of  bonds,  451. 
tax  for,  when  to  be  levied,  4S8» 
unsold  bonds,  disposition  of»  468^ 
validity  of  bond  Issue,  408. 
validity  of  proceedings  for  bond  iMUi^ 
457. 

books    adopted    to    continue    four    yean* 

460. 

bribing     members     of     board,     a    misde- 
meanor, 466. 
appointment    by    corrupt    means,    TOld* 

464. 
compulsory  testimony,  as  to^  466» 
census  marshal 
children 
not  to  be  listed,  when,  887* 
to  be  listed,  when,  S87« 
compensation   of,   887. 
district  in  two  counties,  88C 
duty  of,  886»  886. 

failure   to   report,   a  misdemeanor,  887« 
report  of,  contents,  888> 
to  list  whom,  887. 
to  show  what,  in  report,  887. 
oertiflcate.     See  tit   Teacher's  CcrtUlcatCb 
city  board   of  examination   may  grant* 
488. 

county  board  of  examination  may  Imu^ 

426. 

county  superintendents  may  issue  tem* 

porary,  869. 
evidence   of   moral   character   required* 

449. 
examination  of  applicant  for,  487* 
fee  for,  867. 
necessary  to  entitle  to  have  warrants 

drawn,  480. 
of  election 

for  school  trustees,  878i 
to  levy  school-tax,  448. 
rights  of  holder  of  city, 
to  whom  to  be  issued, 
unlawful  issue  of,  449. 
children    of   African    descent    entitled   to 

admission,  890  10. 
children    of  any   race   or  nationality   en* 

titled  to  admission,  889. 
children     of     Chinese     parents     properly 

qualified,  entitled  to  admission, 
classification  of  teachers'  certificates, 
clerk  of  district 
general  duties,  888. 
when  and  how  elected, 
when  to  provide  supplies, 
controller   to   make   annual    estimate  for 

expenses  of,  92. 
course  of  instruction  In,  88]« 
eonrsc  of  stndy 

in  high  schools,  886. 
may  be  changed,  890, 
deaf  children,  provision  for,  888i» 
deficiency  in  learning  ground  for  refusing 

admission,  889  S. 
diplomas 

applicants    to    give   evidence   of  moral 

character,  448. 
of  state  normal  school,  9SU 
unlawful  issue  of,  449. 
Jtetrict  schools 

action  creating  new,  void,  when,  871i 


derk  of 

duties  of  clerks,  888. 
when  to  provide  supplies, 
clerks  of  election,  888. 
divided  and  part  annexed  to  city, 
duties  of  superintendent  as  to,  864. 
duties  of  supervisors,  878. 
forming  new  and  changing  old*  870. 
names,  868. 

partly  in  two  counties 
as  to,  460. 
assessor  to   certify  value  of  taxable 

property,  460. 
board  of  supervisors  to  determine  rsi^e 

of  taxation,  460. 
clerk  to  certify  rate  to  auditor,  469. 
petition  for  change,  878. 
to  be  under  control  of  trustees,  876i 
disturbing,  449. 
duration  of  dally  session,  40& 

duty  of  superintendent  of  public  instruo* 

tion,  862. 
edtacationy  boards  of 
city  boards 
duties  of,  878. 
how  elected,  87T« 
powers  of,  878. 
state  board.    See  tit  State  Board  of  BM- 
ncatlon. 
appointment    and    term    of    ofllce    of 

members,  74. 
general  powers  and  duties,  854> 
how  constituted,  864. 
majority  necessary  to  validity  of  aots^ 

864. 
meetings  of,  864. 
not  to  change  text-books,  40O. 
number  of  members  composing;  fl^ 
organization  of,  864. 
traveling  expenses  of,  866. 
establishment  of  special, 


olty  hoards  of 

compensation  of  members, 

general  powers,  483. 

in  each  city,  481* 

meetings,  481. 

rights  of  holders  of  certificates, 

when  to  grant  certificate  without 

aminatlon,  488. 
oovnty  boards  of 

certificates,  to  whom,  486. 

how  composed,  488. 

how  examinations  to  be  conducted  by* 

427. 
may  renew  and  revoke  certificate,  4S7* 
meetings,  484. 

power  to  grant  certificates,  488. 
exclusion  of  children  of  African  descent 
from,  889. 


for  stationery,  etc., 

of  county  institutes, 

of  state  board  of  education, 

of  superintendent  of  public  instracUon* 
108. 
fire  escapes  on  schools,  469. 
for  Chinese,  888. 
for  negro  and  Indian  children, 

how  established,  898. 
ftuidy  school 

amount  raised  for, 

apportionment  of, 


Ittt 


0GHOOLS    (Oonttnued). 
■aperlnten  dent 
doty  ■«  to 

boundarlea  of  districts,  M4« 

ehangre,  87S. 
failure  to  report,  SOS. 
general  duties,  S60» 
■Bajr  appoint 

deputies,   864U 

teachers  and  open  schools,  MS* 
may  direct  repairs,  868* 
may  open  schools,  868* 
members  of  board  of  education, 
members  of  city  board  of  examinatloBv 

481. 
member  of  county  board  of  examlna* 

tion,  428. 
of  public  instruction,  duties  of,  888. 
petition  to  chanffs  school  district.  878^ 
to  fill  vaoancies  in  boards  of  trusteoflv 

877. 
to    furnish    statement    of   amount   of 

funds  required,  48S. 
to  hold  teachers'  institutes, 
to  report  number  of  children^ 
warrants  drawn  by,  864. 
when  not  to  teach,  86S. 
atate 
a  civil  executive  officer,  78. 
annual  report  of  number  of  ohlldreot 

86B. 
appeal  when  salary  of  teacher  with* 

held,  410. 
clerks  of,  848  70. 
duties  of,  108,  888. 
election  and  term  of  office^  78* 
•z  ofllelo 

regent  of  uniyersity,  74, 

trustee  of  normal  school,  T4, 
number  of  copies  of  report*  €8^ 
official  bond,  104* 
■alary  of 

as  to,  108. 

of  clerk,  108. 

of  deputy,  108, 
to  reside  at  Sacramento,  174* 
traveling  expenses,  108,  868. 
vacancy  in  office,  filled  how,  81& 
when  to  report,  68. 
■vpervlsora 

duties  on   petition  to  change  dlstrictib 


failure  to  levy  tax,  480* 

to  levy  county  tax,  488. 
taught  in  English  language,  881* 
tax,  county 

ballots  on  election  to  levy,  44& 

certificates  of  election,  448* 

distriet 

election  to  determine,  448, 
notice  of  election  to  levy,  44]« 

duties  of  assessor,  448, 

equalization,  444. 

judges  of  election,  449k 

levy  of  state,  008. 

levy  on,  488. 

maximum  rate,  444. 

no  compensation  for  collecting, 

proceeds,  to  whom  paid,  488. 

returns  of  election,  448. 

when  to  levy,  480. 
teachers.    See  certlfleates,  this  title. 

acting  as  agents  of  publishers,  etc  448. 


appeal 

from  order  removing,  418L 
in  case  salary  withheld,  418, 
eounty  certificates  to  what,  498. 
duties  of,  as  to  instructions,  490. 
endorsement  on  certificate  of  standing, 

497. 
examination  for,  in  counties,  498,  497« 
experienced,  for  beginners,  417* 
general  duties,  418. 
holders   of  diplomas   of  normal   school, 

851. 
Indorsement  on  certificate  of  standing; 

497. 
Insulting  or  abusing,  448, 
issuing  irregular   certificates   a  miado« 

meaner,  448. 
Institute,  expenses  of,  887, 
normal  school  for  education  of,  S<T« 
not  to  act  ae  agent  of  publishero,  448b 
paid  out  of  what  fund,  448. 
pay  of  attending  Institutes,  887* 
Qualifications  as  county  examiners^  498. 
school  month,  as  to  salary  of,  418i» 
to  attend  county  institute,  888. 
warrant  In   favor  of,  when  not  to  bo 
drawn,  490. 
teaehers*  Instltvtea 

expenses  of,  how  paid,  887* 
held  annually,  868. 
length  of  sessions,  867. 
pay  of  teachers  while  attending, 
principal  of  normal  school  to  attend, 
teacher's  register  lost  or  destroyed*  how 

substituted.  1994. 
text-books.     See   tit.   Booka  AdoptoA  for 
Sehools. 
Standing  committee  on,  488. 
to  be  continued  In  use,  480. 
to  be  taught  In  the  English  language,  881, 
towns  in  which  kindergartens  have  been 

adopted,  888. 
tmstees,  sehool 
ealllng   election    about   bonds   to   buUd 

schoolhouse,  486. 
certificates  of  election,  876k 
challenges,  878. 

districts  to  be  under  control  oC  9T9» 
eleetlona 

as  to,  generally,  878. 
notices  for,  874. 
general  powers,  878. 
how  to  use  school  moneys,  888,  88^ 
liabilities.  884,  885. 
may  call  election  to  levy  tax,  446, 
not  to  be  interested  In  certain  contraoti; 

464. 
of  old,  hold  over  in  new,  87T. 
opening  and  closing  polls,  878, 
poll-lists.  876. 
power    and    responsibilities    of    as    to 

libraries,  499. 
term  of  office,  877* 
to  appoint  Judges  and  inspectors,  87^ 


to  elect  clerk,  888. 

to  furnish  stationery,  eto., 

to  maintain  schools  for  equal  length  of 

time,  888. 
vacancies,  how  filled,  877* 
voting  by  ballot,  878; 
who  may  vote,  878. 


IBlt 


fiCHOOLiS    (Continued). 
valon  school  districts 

annexation  of  other  districts,  414,  Mil. 
a  portion  of  a  district  may  be  admit* 
ted    when    in    different    counties 
414,  1211. 
petition  for,  414,  1211. 
where   petition    in   districts    In   other 
counties,  414,  1211. 
apportionment  of  moneys,  414,  1211. 
board  of  trustees  of 
as  to,  411. 

of  whom  composed,  411. 
ohange  of  location,  how  made,  412. 
contract  for  transportation  of  pupils  of, 

418. 
course  of  study  in,  418. 
dlstriots 
may  erect  or  lease,  412. 
to  be  divided  into  classes,  411* 
election  of  board  by,  412. 
vacancies  in  board,  how  filled*  412L 
duty  of  superintendent,  410* 
•lection  OD  petition 
as  to,  generally,  409. 
canvass  of  vote,  409. 
duty    of    superintendent    of    schoo1% 

400. 
how  conducted,  400. 
hoir  dissolved 

as  to,  generally,  41S. 

ballot,  form  of,  416. 

disposition    of   property   on,   410. 

notice  of  election  posted,  418. 

original  district  revived,  410. 

two-thirds  vote  necessary  to  prevail* 

410. 

how  district  may  withdraw  from,  41St 
how  formed,  400. 
Joint   district 

election  to  determine  question,  410* 
ballot,  form  of,  410, 
conduct  of  election,  410> 

how  formed,  410. 
location  of,  40#. 

election  to  determine,  410. 
may  erect  or  lease  bulldlners,  41& 
meeting  of  board  of  trustees 

as  to,  418. 

executive  committee  of,  418. 

special  meetiniTB  of,  418. 
name  of  joint  district,  410. 
payment  of  bonded  Indebtedness  of,  411« 
power  of  trustees,  412. 
proceedings    for   formation   may   beglBv 

when,  411. 
proceeds  of  sale  of  property  of,  411i 
representatives  of,  411* 
school  census  of,  418. 
supervisiniT  principal  of,  418. 
transfer  of  funds  of,  418. 
transportation   of   pupils,   contract   for, 

418. 

trustees  of  union  school  districts,  41* 
warrant.    See  teachers,  this  title. 
.    who  may  be  admitted  to,  888. 

SCRIP 

officers  prevented  from  dealing  In,  180. 

commissioner  of  deeds,  171« 

defined,  18. 

executive  officers,  210. 


Sreat 

as  to,  210. 
affixed  to  what,  81« 
custody,  81. 
fees  for  affixing,  84. 
of  commissioner  of  deeds,  171. 
of  commissioners  in  lunacy.    See  tit.  Con 

mission  In  liunacy. 
of  fire  department,  770. 
of  inspector  of  gas-meters,  115* 
of  notary  public,  100. 
•BAUSR  OF  IVBIGHTS  AND  MBSASmEIBS 


county  clerks  ez  officio  sealers,  114b 
duties  of  county  sealers,  114. 
fees  of  county  sealer,  11& 
standards 

as  to,  114. 

to  be  compared,  eto.»  US* 

to  be  marked,  114. 
general  duties  of,  114. 
secretary  of  state 
duties  as,  114. 
Is  ex  officio,  78. 
must  mark  standards,  114. 

8BSAT  OF  GOVBRNlfBlfT 

located  at  Sacramento,  88. 
SlBAWAIiL.     See  tit.  State  Harbor  Commls-i 
sloners. 

in  San  Diego  bay.  811. 

81BCOND-HAND  CLOTHING  DBALBR8 

regulation  of,  711  216. 

SIBCRETARY 

of  board  of  regents.     Seo  tit  University 

of  Calif ov«Jn» 
of  fire  departments.     See  tit  Firemen, 
of  harbor  commissioners.    See  tit.  Harbor 

Commissioners, 
of  health  boards.    See  tit.  Health, 
•f  legislature 

assistant  secretary,  duties  of,  04» 
duties  of,  04. 
Of  regents.    See  tit  University  of  Califor- 
nia. 
,  of  senate.     See  tit  Legislature. 

of  state 

bond  of  to  be  filed  where,  190. 
books  delivered  to  at  close  of  legisla- 
ture, 68. 
certain  resignations  made  to,  208. 
civil  executive  officer,  70. 
custody  of  records,  81. 
distribution 

Of  reports  of  supreme  court  by,  88. 

of  statutes  and  Journals  by,  82. 
duties  of 

as  state  sealer  of  weights  and  meas- 
ures, 114. 

MM  to,  generally,  81. 

as  to  state  election  returns,  814. 

as  to  supreme  court  reports,  185. 

as  to  testimony  in  legislative  election 
contests,  09. 
election  and  term  of  office,  78. 
ex  oflclo 

member  of  state  board  of  examiners 
78. 

member  of  state  prison  directors,  70i 

state  capltol  commissioner,  70. 

state  sealer  of  weights  and  measures, 
78. 


urn 


8BCRETAIIT    (Continued). 
of  Btato 
expenses  for  fuel  and  stationery,  etOiv 

how  paid,  S€, 
Urn  of 

as  to,  grenerally,  84. 

disposition  of,  84. 

exceptions,  84. 
force  to  assist  secretary  of  states  84» 
furnish  fuel   and  stationery,  88. 
have  charge  of  capltol,  88. 
itemized  account  of  expended  moneys,  87* 
money  derived  from  sale  of  paper,  888^ 
must  be  notifled  of  quallfloatlon  of  no- 
tary public,  188. 
must  mark   booka  distributed,  88. 
must  supply  paper  on  application.  887. 
number  of  reports  to  be  printed,  88. 
oath  of  office  of  officers  filed  In  offloe  o^ 

184. 
official  bond  of,  8T. 
official  bonds  filed  with,  188. 
paper  for  election  tickets,  888. 
qualification  of  commissioners  of  deeds 

filed  with,  188. 
record  of  trade-marka,  TST. 
report  of,  88. 

resignation,  to  whom  made^  a8& 
reside  at  Sacramento,   174. 
returns  of  presidential  electors,  81C 
returns  of  representatives,  818b 
•alary  of 

as   to,  88i 

of  bookkeeper,  86k 

of  clerk,  88. 

of  deputy  secretary  of  states  8C 

of  employees,  88. 

of  general  clerk, 

of  recording  clerk, 
seizure  for  taxes.    See  tit  Taxes. 
senate.     See  tlL  Lcclslataro. 
senators,  state.     See  tit.  IjeslalatarSb 
to  appoint  two  clerks,  87. 
to  authenticate  as  laws  bills  remalnlnc 

ten  days  over  with  governor,  88. 
to  certify   names  of  candidates,  wheiw 


to  distribute 

reports  of  supreme  court,  8Sy  188, 

statutes  and  Journals,  88. 
to   furnish   fuel   and   stationery   to  as- 
sembly, etc.,  88. 

expenses  for,  how  paid,  84. 
to  mark  books  distributed,  88* 
to  superintend  and  take  charge  of  eapl- 

tol,  88. 
to  transmit 

copies  of  petitions  for  place  on  ballot* 


to  commissioners  of  deeds  copies  of 
certain  laws,  171. 
translation  of  laws  Into  Spanish,  84 
vacancy  in  office,  how  filled,  816. 
when  chairman  of  board  of  examiners^ 
146. 
of  supreme  court    See  tit  Courts* 
appointment  of,   178, 
duties  of.  178. 
powers  of,  178. 

SBCRBTARY  OF  BOARD  OF  RE01BBrT8. 
See  tit  Regoats  of  VBlveralty  of  CaU- 
fonla. 


8BCTARIAir 

books   prohibited   in   schools   and   achotf 

Ubrartes,  486. 
teachings  prohibited  la  schools,  488. 

8BCURITI1B8 

insurance  commissioner  to  require  front 
persons  engaging  in  any  insuranea 
business,  187. 

SBlfATB 

nominations  to  must  bo  in  writing;  lAl* 
officers  of,  88. 
organization  of,  51. 
resolution  of  concurrenccb  181« 

8BBrATOB,  8TATB 

election  of,  48»  48, 
term  of  office,  48. 

8BNATOR89    VNITBD    8TATB8»   BI^BCTIOa 
OF 

as  to,  generally,  818. 
for  full  term,  818. 
to  fill  vacancies,  818. 

8BPULTUR1B.     See  tit  Intermeata. 

8BROBANT-AT-ARM8  OF  ASSBMBLT  AHD 
8BNATB 

assistant  serjeant-at-arms^  duties  o^  86^ 
compensation,  86» 
•  duties  of,  88. 
how  elected,  88. 
may  arrest  witness,  88. 
to  serve  notice  when  election  oontestadl 


8BRVICB 

notice  of  contested  election, 
of  persons  required  by  states 


by  constable,   1148, 

by  coroner,  1188. 

by  elisor,  1180. 

by  sheriff,  1188,  1188. 

on  foreign  corporations, 

8BRTICB  MBDAIiS.    See  tit  Natloaal 

SBTTLBMBNT,  FINAIj 

controller  to  deduct  fees,  1097. 
failure  of  county  auditor  to  make,  II 
of  aaaeasor  wltk  avditor 

for  poll-taxes,  102a. 

for  taxes  on  movable  personal  property* 
1818, 
•f  eovaty 

auditors  with  controller,  1888. 

officers  with  auditor,  1881. 

treasurer  with  auditor,  1881. 
with  controller,  109B. 
of  tax-collector  with  auditor,  888. 
penalty  for  treasurers  neglecting  to  mak% 

1096, 

8BTTIJCR8 

on  state  lands,  protected*  811* 

on  swamp -lands  preferred  purchasers,  8181 

8BWBR8.    See  tits.  Citleoi  MvaieipaUtieo. 

completion  of,  106& 

8HADB  TRBBS  IN  BlGOTrAY8 

penalty  for  Injuring,  664. 
supervisors   to  provide  for  planting  and 
cultivating,  1088. 

8IIARB8  OF  STOCK 

mining  company  stock,  property  In  forelga 
state,  888  5. 

of  trading,  corporation*  irood-wlU  not  tax- 
able. 888  18. 


htdibx* 


SHARES  OF  STOCK  (Continued). 

stockholder  cannot  be  assessed  upon  hlfl 

certificate  of  stock,  888  6. 
valuation  for  purposes  of  taxation,  8SS  S« 

SHASTA  COUNTY 

boundaries  and  county  seat  of,  IMI* 

county  seat  of,  1041. 

description  and  boundaries  of,  IMl* 

distance  from  Sacramento,  4«. 

notaries  public  of,  16B. 

number  of  assemblymen  of,  40. 

salary  of  district  attorney  of,  1147* 

SHHRIFF 

a  party  to  suit,  coroner  to  execute  pro* 

cess,  1120. 
as  crier,  112Si. 
bonds,  1118. 

coroner,  when  to  perform  duties  of,  1148. 
damages  against  for  refusing  to  pay  over 

money,  1198. 
deputy  of 
cannot  act  as  tax-collector,  1U4  4. 
is    a    mere    instrument    through    whioh 
sherifC  acts,  1184  S. 
direction  to  must  be  in  writing,  lisr. 
datles  of 

as  to,  generally,  1188. 

after  expiration  of  term,  1184  8. 

breaking  into   dwelling-house  in  order 

to  serve  civil  process,  1184  8. 
enumeration  of,  1184  6. 
everything  that  might   be  directed  by 

any  court,  1184  7. 
execution   of   writ   must   be   oompleted 

with  diligence,  1184  8. 
in  regard  to  wrecks  and  wrecked  prop- 
erty, B68. 
injunction    may    be    served    by    party 

other  than,  1184  10. 
legal  and  proper  custodian  of  prisoners, 

1184   11. 
other  duties,  1181. 

process    of    attachment     or    execution 
must  be   executed  with  reasonable 
celerity,  1184  14. 
return  endorsed  on  summons  suflicientt 
when,   1184  15. 
escape,  liability  of  for  permitting,  lUT* 
«x  officio  auctioneer,  770. 
exemplary  damages  not  awarded  against* 

1184  9. 
floating  lumber,  when  to  be  turned  over 

to,  661. 
interested   or   disqualified,   elisors   to   act 

in  cases  designated,  1130. 
legal   and  proper  custodian  of  prisoners, 

1184   11. 
liability  of 

for  a  rescue,  1187. 
for  non- return  of  process,  1188. 
for  permitting  an  escape,  1187. 
for  refusing  to  levy  or  sell,  1188. 
rests  upon  breach  of  official  duty,  1184 
12. 
mode  of  election  of,  178. 
no  action  for  escape  or  rescue  after  re- 
turn or  recapture,  1187. 
not  a  judicial  officer,  1184  16. 
''notice"  defined,  1188. 
notice  of  wrecked  property,  66S. 
ofieo  of 
and  tax-collector  are  distinct,  1184  IS. 


at  county  seat,  1111. 

deemed  vacant,   when,   1188. 
officer  to  exhibit  process,  1188. 
penalty  for  non- return  of  process,  1188. 
possession    of   wrecked   property,    668. 
powers  and  duties  as  to  intrusion  on  pub- 
lic land,  87* 
process 

defined,  1138. 

how  served,  where  party,  1188,  1188. 

penalty  for  non-return  of,  1186. 

prohibited  from  practicing  law,  1118. 
refusal 

to  levy,  1188. 

to  pay  over  money,  damages*  1188i 
reside  at  county  seat,  1118. 
retiim  of 

amendment  of,  1186  8^ 

as  evidence,  1186. 

by  deputy,  1186  9. 

collateral  attack  upon,  1186  S. 

defective  does  not  affect  title  of  pur- 
chaser, 1186  4. 

description    of  person    as   president   of 
corporation  in,  1186  5. 

error  in  date  may  be  corrected,  1186  8. 

mandamus  cannot  compel  sheriff  to  con- 
tradict, 1186  7. 

of  subpoena,  1186  10. 

prima  facie  evidence,  1188. 

sheriff  concluded  by,  1186  11. 
salvage  on  wrecked  property,  068. 
serve  process  of  courts-martial,  488. 
service  and  execution  of  process  by, 
service  on,  how  made,  1188. 
supervisors  may  require  services  of,  1887. 
sureties    on    bond    for   a   first   term    not 
liable  for  negligence,  when,  1184  17. 
to  act  as  crier,  1188. 
to  exhibit  process,  1188. 
to  serve  notice  of  contest  of  election,  68. 
to  surrender  bodies  to  physicians,  when, 

748. 
when  ex  officio  tax-collector,  1106. 
when  Justified  in  executing  process,  1188. 
when  office  of  sheriff  deemed  vacant,  1188. 
writing,  direction  to  sheriff  must  be  in, 
1187. 
8HIPTV1USCK.  See  tit  Hrreeks  and  lirreeke4 


SHORTHAND   RBPORTBRS.      See   tit   Fhe- 

Bographle  reporters. 
8IDBWALK8  ON  UIQUWAX 

penalty  for  trespass  on,  887* 
subject  to  what  restrictions.  887* 

SIESRRA  COUNTY 

boundaries  and  county  seat,  1048. 
county  seat  1048. 

description  and  boundaries  of,  1048> 
distance  from  Sacramento,  40. 
notaries  public  of,  186. 
number  of  assemblymen  of,  48. 
salary  of  district  attorney  of,  1147. 
treasurer  of,  when  to  settle  with  control- 
ler, 1036. 
SIONAIi  CORPS.     See  tit  NaUoaal  Chiard. 

8IONAIj8.    See  tit  Navigation. 

SIGNATURE 

defined,  14. 
of  ex  officio  officers, 
SINGULAR  NUMBER 

includes  the  plural,  14. 


SINKING  FUND 

as  to  amount  raised  for,  MM. 
SISKIYOU   COUNTY 

act  concerning  marks  and  brands,  pre* 
served,  1& 

act  preventing  destruction  of  fish,  pre- 
served, 18. 

annexation  of  part  of  Klamath  to,  1041» 

boundaries  and  county  seat  of,  104St 

county  seat  of,  1042. 

description    and    boundaries   ot^   1041X 

distance  from  Sacramento,  4e> 

notaries  public  in,  16S. 

number  of  assemblymen  for,  49. 

salary  of  district  attorney  of,  114T* 

survey  of  southern  boundary  line  of,  10i& 

8LAUGHTBR-HOUSB8 

municipality  may  prohibit  or  reffulftteb 
711  211-215. 

SMALL-ARMS  PRAGTICIS.     See  tit  N««OB«l 
Guard* 

as  to,  48e. 
SOLANO  COUNTY 

boundaries  and  county  seat  of,  1064» 
county  seat  of,  1064. 
.  description  and  boundaries  of,  106^ 
distance  from  Sacramento,  4ew 
notaries  public  in,  16S» 
number  of  assemblymen  for,  49. 
salary  of  district  attorney  of,  1147* 
treasurer   of,   when   to   settle   with   ooa« 
troller,  102B. 
SOLDIBRS.     See  tit  National  Gvard. 
not  precluded  by  constitution  from  votlas; 
284  18,  14-16. 

SONOMA  COUNTY 

boundaries  and  county  seat  of,  1088^ 

county  seat  of,  1088. 

description  and  boundaries  of,  1088^ 

distance  from  Sacramento,  40. 

notaries    public    in,    88. 

number  of  assemblymen  for,  481 

salary  of  district  attorney  of,  1147* 

school    superintendent,    member    of   state 

board  of  education,  884, 
SOTBRESIGNTY 

abeyance,  cannot  be  had  in,  28  !• 

as  applied  to  nations,  24  19. 

California,  source  of,  28  2. 

commencement  X>f,  28  8. 

conquest,  effect  of  on  citisenship^  84  7-14. 

definition  of,  24  16. 

escheats,  where,  25  20. 

essential  elements  of^  24  14. 

extent  of,  28  4. 

in  whom  resides,  28. 

local  and  municipal  sovemments^  as  to^ 

24  17.  18. 
of  states,  25  24-27. 
of  United  States,  25  28,  28* 
over  lands,  28  5,  6. 
remedies  against,  25  28. 
resides  in  the  people,  28. 
style  of  process,  25  30. 
'*the  people"    In   whom   resides,   meaning 

of  term,  28  21,  22. 

SPARK-CATCHESR.     See  tit  NaTlffatioa. 

SPEAKBR  OF  ASSBMBLY 

compensation  of,  68. 

ez  officio  regent  of  university,  74. 

how  elected,  68. 

leaielative  bills  Indorsed  by,  83. 


may  administer  oaths,  5C 

may  Issue  subpoena.  81* 

yro  teiii« 

compensation,   681 
how  elected,  68. 
SPBCIAL  COUNSBL 

none   for   attorn ey>ffenera1,   88. 
SPBCIAL'  BLBCTION 

authority  to  call  depends  on  what,  811  llL 

oast  ins   vote    is    not   an    election,    wheiw 
224  2. 

purpose  of,  224  4. 

to  fill  vacancy,  224  8. 

what  are,  224  5-8. 

when  to  be  held,  228. 

when  valid,  224  9. 
SPBCIAL  POLICBMBN 

for  state  capitol  irrounds,  87* 
salary  qf,  87* 

toll-collectors  to  be,  681, 

wharfinger  to  be,  SOI* 
S<lUIRiP9LS»  GOPHBRSy  BTa 

destruction  of,  1088. 
STANISLAUS   COUNTY 

boundaries  and  county  seat, 

county  seat  of,  1062. 

description  and  boundaries  of, 

distance  from  Sacramento,  4/^ 

notaries  public,  186. 

number  of  assemblymen,  40. 

salary  of  district  attorney,  1147* 
8VATB 

acts  funding  debts   oU  preeervedt  ISL 
.allefflanee  to 

as  to,  generally,  82. 
renunciation  of,  SX 

definition  of,   14. 

divided  Into  counties,  C6> 

intruders   upon  public  lands,  97* 

jurisdiction,  26. 

lands,  how  purchased  by  United  States,  ML 

may  acquire  property  by  taxation,  27. 

of  persons  within  subject  to  Jurisdiction 
of,  SL 

persons  composing,  28»  88. 

persons  who  are  not  citizens,  are  what,  81L 

political  rights  and  duties.    See  Ut  PeUt- 
ieal  Rlshts  and  Datlca. 

private  property  for  public  use,  28» 

property  escheats  to,  when,  27. 

property  of,  exempt  from  taxation*  877* 

of  citizens  of  another,  88. 
over  persons  enumerated,  28» 
over  property 
acquisition   by   taxation   and   siisis 

ment,  27. 
as  to,  generally,  27* 
by  right  of  eminent  domain,  28, 
Intruders  on  publlo  lands  of  states  8BL 
original  and  ultimate  title,  27. 
property  escheats,  when,  27* 
rules  for  determining  residence^  28k 
seat  of  government,  86. 
sovereignty  of,  26  24-27. 
who  are  citizens,  80. 
who  are  the  people,  28. 
who  subject  to  jurisdiction,  81* 
STATB     AGRICULTURAL      SOCIBTY*      800 
tits.  Agricnltnrey  State  Board  of 
evltnre. 
as  to,  generally,  642. 
powers,  duties,   and  privileges  of. 


IlfDBX. 


STATR  BOARD  OF  AORICUIiTUIUB 

directors  of,  election,  7B. 
state:  board  of  education.    See  tit* 

School*. 

acts   of.   majority   necessary    to   validity, 

854. 

appointment  of,  74. 

concurrence  of  majority  of  to  action,  8M. 

constituted,  how.  854. 

diploma 

a  state  university  document,  883. 

and    accompanying    documents    to    be 

permanent   certificate,   when,  3S3. 
recommendation   from  city   and  county 
boards  of  education,  351. 
duties  of,  854. 

effect  of  diploma  and  document,  358, 
entitled  to,  what,  851. 
general  powers  of,  854» 
how  constituted,  854. 
majority  must  act,  854, 
meetings  of,  854. 
members 

as  to  who  are,  74» 
number  of,  7©. 
normal  diplomas  to  graduates,  889» 
not  to  change  text-books,  450. 
number  of  members  composing,  7*i 
organization  of,  854. 
powers  of,  854. 
term  of  office  of,  74. 
text-books  not  to  be  changed  by,  4B8. 
traveling  expenses  of,  856. 
validity  of  acU  of  majority  necessary  for, 
854 
8TATB    BOARD    OF    BaUALIZATIOIf.      Se« 
tit.  Taxes  and  Taxation. 
assessment  for  money  loaned  and  secured 

by  mortgage,  040  2. 
clerk  may  administer  oaths,  068. 
clerk  to  transmit  statement  of  changea  to 

county  auditors,  050. 
deficiency  of  local  board  of  supervisors  In 
matter  of  allowance  for  expenses,  068 

delegation  of  legislative  authority  to,  061 

2. 
district    attorney    to    prosecute    assessor 

fraudulently  assessing  property,  061. 
duties  of,  046,  048  8-17. 
duty   in   relation   to   railway   assessment, 

020. 

fixing  state  rate  of  taxation,  050. 

notice  of,  050. 
general  powers  of,  046. 
jurisdiction  of  state  board,  048  6-8. 
may  extend  time  for  performance  o£  aot 

by  county  assessor,  etc.,  058. 
members  of 

as  to,  78. 

board  may  administer  oaths,  058. 
no  power  to  re-assess,  040  11,  12. 
offices  for  board,  058. 

order  of  board   increasing  entire   assess- 
ment-roll, 040. 
penalty  for  failure  of  auditor  to  forward 

statement,  050. 
penalty    for   refusing   to   obey    rules   and 

regulations  of  board,  Wi* 
yovrers  of 

as  to,  046,  048  8-17. 

to  Increase  or  lower  assessment,  048  v, 

10. 


printing  expenses  fey  board,  068. 
raising  valuation   of   property,   051   6. 
re-assessment  by,  no  power  for,  040  11, 11 
rules   and   regulations   of   board,   penalty 

for  refusal  to  obey,  051* 
■alary 

of  clerk  of,  058. 
of  members  of,  068. 
statement  of  assessor  to  show,  what,  08& 
to  equalize  assessments,  how,  040. 
traveling  expenses  of  board,  068. 
8TATB     BOARD     OF     HARBOR     COMMIS- 
9IONBRS.     See  tit   State  Harbor  Com- 
missioners. 
state:     BOARD     OF     HBALTH.       See     tit 
Health. 
appointment  of,  76. 
contagious  diseases,  duty  of  state  board 

of  health  in  relation  to,  724. 
datles  of 

In   contagious   and   infectious    diseases, 

784. 
to   report   as   to   effect   of  Intoxicating 
liquors.  784. 
election  of  officers,  726. 
health   and    quarantine   regulations.     8eo 
tits.   Health   and   avarantlne  RegvUl- 
tlonsi  Health  Regolatlons. 
Infections  diseases 

duty  of.  In  cases  of,  784. 
intoxicating  liquors,  to  report  as  to  etteot 

of,   724. 
loeal  boards 

of  health,  to  enforce  rules  of,  726, 
to  enforce  rules  and  regulations  of, 
to  make  monthly  reports  to,  726. 
meetings  and  elections  of  officers,  72tk 


election  of,  726. 
meeting  of,  726. 
powers  and  duties  of,  728. 
report  as  to  Intoxicating  liquors, 
secretary  of 

as  to,  generally,  736, 
duties  of,  726. 
salary  of,  726. 
term  of,  722. 

to  make  monthly  reports,  786. 
to  report  as  to  efCect  of  Intoxicating  Ilq« 

ors,  724. 
vaccine  agent    See  tit  Taeelne  Agent. 
who  constitute,  728. 
STATES  BONDS.    See  tit  Bonds. 
STATB  BVRYING-GROUND.     See  tit  Bvrr- 
Ing-Gronnd. 
duty  of  trustees,  876. 
title  vested  in  state,  876. 
trustees,  appointment  of,  76. 
who  may  be  Interred  In,  876. 
STATB  CAPITOIi.    See  tit  Capitol  of  Btnta. 
STATB     CAPITOIi     COMMISSIONBRfl.       Seo 
tit  Capitol  Commlsslononu 
who  constitute,  76. 
STATB   CONTROLLBR.     See  tit   ControUev 

of  State. 
STATB  GBOLOGIST 

accounts  to  be  audited,  118. 

appointed  by  governor,  76. 

board  of  examiners  to  audit  account  tlMt 

compensation 

as  to,  generally,  118. 
of  assistants,  118. 


STATE  GEOLOGIST  (Continued), 
duties  of,  lis. 

report  and  maps  to  be  aold,  llS. 
report  to  governor,  IIS. 
reports  may  be  had,  by  whom.  US. 
Milar> 

Of  assistante,  118. 

of  geoIogiBt.  lis. 
specimens  to  be  delivered  to  state  iml« 

versity,  118. 
term  of  office,  7S. 
to  deliver  specimens  to  university,  US. 

STATB  HARBOR  COMMISSIOinDRS 

actions  by,  for  money,  property,  eto.,  OTSL 
additional    wharf aseb    twenty-four    hoof 

limit,  079. 
appolBtiueBt  of 

as  to,  generally,  M8u 
valid,  when,  070  4. 
aselsmineBt 
of  locality  for  use  of  harbor  polloOb  9t9b 
of  slips  for  ferry  boats,  07Su 
assistant  secretary  of 
as  to,  072. 

bond  of,  where  filed,  671. 
attorney  of,  072. 
attorney-seneral's   duties   in   relation   tOb 

002. 
bi-annual  report  of  commissioners  to  gOT« 

em  or,  088. 
boundaries,  074. 
ehlef  easiacer  of 
as  to,  072. 

bond  and  oath  of  engineer,  and  whoro 
filed,  072. 
ehlef  wharflnver 

bond,  and  oath  of^  OTS, 

where  filed,  07S. 
duties  of,  072. 
collections  to  be  limited,  88C 
collectors  of  duties  of,  078. 
contracts,  when  valid,  084. 
damafire,  double  rates,  when,  078L 
disposition  of  moneys  collected,  8881, 
dockage,  rate  of  limitation  on,  081» 
docks  and  marine  railways,  080. 
employees  of,  070. 

encumbering  the  wharves,  penalty  for,  OBI* 
ox  ofllcio  members  of  board 
as  to,  generally,  080. 
who  are,  088. 
extension  and  supervision  of  streets  along 
water-front,  088. 
width  of,  sewers,  etc.,  088. 
federal  government,  landings  for  exoluslro 

use  of,  078. 
ferry  boats,  assignment  of  slips  for,  ur% 
fishermen,  assignment  of  slips  for,  080. 
goods,    etc.,   not   to   be   removed   without 

permission,  080. 
harbor  improvement  fund,  transfer  of,  OBil 
harbor  police,  assignment  of  locality  for 

use  of,  070. 
in  case  of  vacancy,  071» 
Jvrlsdletlon   of 

as  to,  generally,  074, 
boundaries,  074» 
landing 

for  exclusive  use  of  federal  government* 

070. 
of  horses,  cattle,  sheep,  and  swine,  place 
for,  080. 
laying  down  tracks  along  water-front. 


leases  not  to  bo  renewed. 

may  condemn,  purchase,  and  pay  a  reasos- 

able  compensation,  080. 
new  sea-wall,  surveys  for,  088. 
obstructions  not  to  be  placed  in  by, 
office  hours  of,  071. 
official  bonds  of,  081. 


as  to,  generally,  080. 
for  fast  driving  on  wharves, 
for  obstructing  navigation, 
police  Judge  has  Jurisdiction, 
payment  of  state  treasurer,  087. 
pending  action    and   proceedings   not  sf* 

fected  by  provision,  082. 
persons  and  property  exempt  from  toUs 

and  wharfage,  081, 
piling,  preservation  of,  077* 
president  of  board,  078. 
Qualification  of  officers,  088i 
rate  of  dockage,  limitation  on,  881* 
receipts  and  account  books,  087. 
report  to  controller,  088. 
revenues  to  be  paid  In  coin,  081» 
rules  and  regulations,  power  of  to  mak^ 
078. 
88  to  removal  of  vessels,  078, 
oeope  of  aatkovlty 
Advertisements  for  bids,  077* 
certified  check  to  accompany  proposal, 

077. 
opening   bids    and    letting   contracts, 

078. 
what  advertisement  shall  contain,  09T. 
as  to  dockage  and  wharfage,  078. 
authority  to  rent  office,  078. 
construct    and    purchase    wharves    for 

preserving  piles  and  timber,  077. 
may  construct  embankment  or  sea-wall, 

078. 
may  dredge,  disposition  of  material,  C78. 
purchase  suitable  books   from   time  to 

time,  078. 
repairs   to   wharves,   piers,   quay%  etc*, 
078. 
ooa-wall 
advertisement    for    proposals    to    con- 
struct, 087. 
contract  for  dredging  channel,  087. 
contractor  to  give  bond,  087. 
penalties  and  exclusion  of  Chinese  labor. 


proposal  to  be  accompanied  by  certified 

check,  088. 
right  to  construct,  087* 
surveys  for,  088. 
secretary  of,  071, 
appointment  of 

as  to,  generally,  071* 
duties  and  responsibilities  o^  071* 
official  bond  of 
as  to,  072. 

how  to  be  filed,  072. 
records,  how  to  be  kept  by,  072. 
statement  by,  when  to  be  made,  071. 
special  policemen,  wharfingers^  and  toll* 

collectors  to  bo,  081* 
term  of  office,  088. 
to  construct  wharves,  077, 
to  give  bonds,  070  S. 

tolls,  persons  and  property  exempt  from, 
081* 


STATB  HARBOR  COMMISSIONERS  (Con- 
tinued). 

use  permitted  of  property  by  commlB- 
Bioners  to  be  terminated  at  any  tlmob 
580. 

vouchers  to  bo  taken  by,  9SSm 

warrants,  liow  drawn  by,  680. 

wliarfage  and  tolls,  liens  on  ffoods,  eto., 
078. 

Wharfage,  persons,  and  property  exempt 
from,  501. 

wharfingers,  duties  of,  07S. 

8TATB  HOSPITAIifl 
admission  to 

Of  incompetents,  by  agreement,  S8X 
of  insane  soldiers  and  sailors,  sar* 
under  special  agreements,  sa7« 
appointment  of  guardians,  S2S. 
oharges  of  Insanity 
as  to,  B31. 
attendance    and    examination    of    wlt« 

nesses,  S21. 
certificate  of  examiners,  029^ 
cost  of  proceedings   Sas. 
jury  trial,  S28. 
order  of  commitment.  029. 

execution  of  order,  022. 
proceedings  thereon,  021. 
right  to  receive,  02S. 
clothing  of  discharged  patients,  680b 
oonimUslon  In  Innaey 
as   to,   generally,   024. 
interpretation,  084. 
may  bring  action  to  enforco  payment  of 

costs,  084. 
reservation,  084. 
commitment 
duties  of  Judge,  681, 
financial  condition  of  parent,  881. 
of  Incompetents  other  than  insane  por* 

sons,  681. 
of  person  a  non-resident,  880. 
payment  by  county,  081. 
contingent  fund  of,  how  used,  610, 
deaf,    dumb,    and   blind   asylum.     See  tit. 

Deaf,  Dvmb,  and  Blind  Asyli 
detention  hospltala 
as  to,  generally,  020. 
certificate  and  proof, 
certificate  of  discharge,   filing  and  ro* 
cording,  080. 
copy  of  certificate  as  evidence,  680. 
conditions  of  recommitment, 
discharge 
by  superior  Judge,  020. 
of  patients  from,  028-080. 
on  order  of  commission. 
Indigent  poor  person,  020. 
parole  of  patients,  020. 
patient  delivered  to  sheriff, 
refusal  to  discharge  by  superlntendent» 

020. 

Where  person  poor  and  indigent,  B20. 
dBtleo 

Of  district  attorneys,  024. 

of  oflAcers  receiving  insane  poor,  020» 

of  treasurer,  017. 
escape  of  patients,  080. 

return  to  state  where  he  belongs,  OOl*' 
established  at  what  point,  006. 
flnancial  statement,  018. 
fixing  amount  to  be  paid  for  support,  020. 
habeas  corpus,  028. 


home   for  feeble-minded   children,   oVjeet 

of,  000. 

homeopathic  treatment,  028. 

inmates  for  home  for  feeble-minded  may 

be  transferred,  028. 
insane    persons    In    care    of    relatives    or 

guardians,  024. 
inventories  by  medical  superintendent,  OlOu 
liabilities   of   relatives   and   guardians   of 

Insane  persons,  024. 
limitation   with  respect  to  imbecile  per- 
sons, 024. 
■uinagers  of  the  state  hospitals 
as  to,  generally,  000. 
appointment  of,  000. 
appointments  by.  Oil* 
causes  of  forfeiture  of  oflice,  000. 
compensation  of,  010* 
eligibility  of,  000. 
limitation   upon  powers  and  duties  ol^ 

Oil. 
powers  and  duties  of,  OlOu 
manufactures  at,  010. 
medical  examiners,  021* 
medical  svpcrlntendcnt  of 
appointment  of,  012^  018. 
duties  of,  012. 
removals  of,  010. 
salary  of,  010. 
moneys   received   from  counties  for  sup- 
port of  Incompetents,  082. 
oath  of  officers  of,  010. 
orders  to  be  made  for  payment  by  guar- 
dians, 020. 
patient,  defined,  080. 

private  hospitals.     See  tit.  Frlrate  Hos- 
pitals. 
prohibition  of  actions,  020. 
property  of  the  hospital,  000. 
recommendations  and  their  flUng,  020. 
resident  officers.  Old. 
restrictions    on    physicians    and    medioal 

superintendents,  010. 
salaries  of  officers,  002. 
steward  of 

appointment  of,  018. 
powers  and  duties  of,  01& 
purchase  of  supplies,  010. 
suits  against  relatives,  028. 
superintendent's    duty    to    examine 

patients,  027. 
terms  of  life  tenure,  022k 
transfer  of  patients,  027* 

STATB  JOURNAIiS 

secretary  of  state  to  distributOb  82, 

8TATSS  lAND  COMMISSION.    See  tit. 
PnbUe. 

8TATB  lilBRARY.    See  tit  lAhrmrr  of  States 

8TATB  MIIilTIA.    See  tit.  National  Qnard. 
adjvtant-general  and 

as  to,  generally,  460. 

duties  of  adjutant-general, 

official  bond,  of,  472. 

responsible  for  all  arms,  470. 
armed  force  to  obey  orders  of  whom, 
articles  of  war  of  the  United  States  to  be 

enforced,  when,  488. 
assessor  to  enroll  persons  subject  to  mili- 
tary duty,  488. 

board  of  equalization  to  oorreet  roll, 

compensation  of  assessors. 


fTATB  inUTIA  (Continued), 

duplloate  copy  forwarded  to  brlffadl«r» 

areneraU  4M8. 
penalty  for  failure  to  enroll*  4M> 
called  Into  active  eervlceb  when  and  hj 

whom,  4d6. 
oommander-ln-ohlef,  4dBi» 
eommlssiona  of  ofllcers  called  into  aetlTO 

aervice,  407* 
conduct  of  the  troops,  400. 
deelffnation  and  olaMlflcatioa  of  *»"»t'% 
40B, 

dmfts  for  mllttla 
as  to,  460. 

penalty  for  failure  to  rendeorovi^ 
persons  drafted  to  rendesrooo, 
substitutes,  407. 
examination  of  assessmont-rollo  and  poll* 

lists,  40B. 
exemption  claims,  404. 
laws,    rules,    and    re^ulatlona    of   United 
States  army,  how  far  applicable,  aren* 
orally,  408. 
muster-roll  to  be  made  by  brlsadler^ffOB- 

eral,  404. 
notice  of  enrolment,  404^ 
organization  and  command  of  troops,  407. 
organization  of  reserve  militia*  when  or- 
dered out,  407. 
proclamation  of  state  of  inourrectlon,  407. 
relief  from  civil  or  criminal  liability, 
special  enrolment,  404. 
staff  of  commander-in-chief,  400. 
who  are  exempt  from  military  dnty, 
who  are  subject  to  military  duty,  402. 
ITATID  NORMAIi  8CHOOI«8.  See  tit 
boards  of  trustees  of.     See  tit* 


STATB   FBISOirf 

acts  in  reference  to  braaeh,  preoonro^  UL 
control  and  management  ckC  M& 


Tmsteesy  Normal  Oehoohb 
appointment  of,  74. 
ex  officio  members  of,  T4. 
control  by  board  of  trustees,  84r» 
duty  of  superintendent  of  public  Instroo* 
tion,  ssa. 

general  qualifications  for  admission,  WSOk 
management  and  control  of,  MS. 
moneys,  how  expended,  S6S. 
aonnal  diplomas  to  graduates 

a  state  university  document,  8BX 

and  accompanying  document  to  bo  per* 
manent  certificate,  when,  S8S. 

as  to,  generally,  SBl. 

effect  of  diploma  and  document,  WSX 

entitled  to,  what,  SBl. 

recommendation  from  city  and  cooaty 
boards  of  education,  sn* 
object  ot  S47* 

president  to  make  annual  report*  Sn* 
principal    may    be    permitted    to    attcoA 

county  Institutes,  801* 
pvpils  of 

from  other  states,  880. 

from  state  at  large,  880. 

to  file  certain  declarations,  880^ 

8TATB  PRINTBR 

election  of,  and  term  of  offlcCb  7% 

STATES    PBINTUfCk      Sco    tft*    MmttOiP    Ot 
States 
fund,  lis. 
where  donob  11& 

STATES  PRINTIlf  G  FUND 

as  to,  generally.  IIA. 


duties  o^  107* 
number,  70^ 
report,  when  made,  OS. 
who  constitute  board  ot^  7C 
list  Of  persons  confined,  80. 
management  and  control  of; 
number  of  copies  of  report  printed  S8W 
STATES  PROPBSRTT 

not  subject  to  taxation,  SBl  88,  18. 
STATES  RESGISTBAR 
may  require  further  information  pertain- 

ing  to  board  of  vital  statistics.  T4& 
to  furnish  certified  copies  of  records  la 
connection  with  board  of  vital  statio- 
tics,  740. 
to  prepare  blank  forms  and  Instmotlono 
in  connection  with  board  of  vital 
sUtistics,  744. 

STATES    SCHOOL    LAITDS.      Soo    UL 


application  to  purchase*  retroactivo  ofloot 
of  statute  on,  S  19. 

STATES      SBSALESB      OF      WBIGHTS      AHD 
MfllASURBS.    Seo  UL  8eal«r  of  WdOEfcto 


STATES  TBSSASURESB.     Soo  tiL 
State, 
books   ef,   to  be  examined  by  board  oC 

examiners,  IBS, 
duties  of;  In  relation  to  national  soor^ 


may  advance  wages  to  superlntendoat  of 

public  printing,  when,  110. 
to  act  in  place  of  disqualified  mombor  of 

board  of  examiners,  ISI* 
to    permit    examination    In    oonntla^   oC 

money  in  state  treasury,  IBS. 

STATES  TRBSA8URY 

board  of  examiners  to  connt  tho  moae^ 

in,  IBS. 
watchmen    for.      See   tiL   'Wmi 

State  Treasvry* 

STATflSMESNT 


may  examine  witness,  80C 
to  fill  out  such,  how,  808. 
to  transmit  to  state  board  of  ogosltos** 
tion,  888. 
auditor  to  transmit  to  controlloi;  oC  tssss 

charged  to  collector*  808> 
Wf  iaswaaeo  eompaales 
on  what  based,  187. 
to  Insurance  commissioner,  1S8-1S8^ 
olork  of  state  board  of  equalisation  to  ftv* 

nish  to  assessors,  OBOi 
duty    of    commisslonor»    when    ouoli    not 

madCb  188. 
Joint,  by  auditor  and  troaouror,  to  super- 
visors, 11S4. 
of  delinquent   taxesb   forwarded  to  oon- 

troller,  878. 
of  moaeys 
in  county  treasury,  11S4, 
paid  to  county  treasurer  by  controllor, 
1087, 
Of  result  of  election  to   remove  county 
seat.  lOOS. 


tsar 


STATEMENT  (Continued). 

of  taxable  property  in  other  county,  MW. 
of  unpaid  taxes,  filed  with  supervisors,  9M» 
on  contest  of  election  to  leslslature*  S8» 
penalty 

for  failure  to  make.  Ml. 
for  neglecting,.  870. 
for  refusing  to  give  to  assessor,  908. 
supervisors  to  furnish  blank  for  aasessorv 

908. 
tax-collector  to  file,  with  auditor,  909. 
to  assessor,  tl^O, 

to  clerk  of  board  of  supervisors,  99]« 
1STATIONBRY 

for  state  officers,  8SS. 
how  paid  for,  84. 

secretary  of  state  to  furnish  legislature^ 
etc.,  88. 
STATISTICS 

assessor      to      furnish     sunreyor-genercd 
with,   1099. 
STATVTB 

amendatory,  when  void,  08. 
amending  section  of  repealed,  void,  08. 
amendment    of.      See    tit.    AmeBdment   of 
Statutes* 
and  repeal  of,  10  2-81. 
certain,   preserved,   18  22. 
codes  not  published  as  part  of,  1204* 
construction   of.     See   tit.   ConstmetloB* 
rule  as  to,  4  8,  9. 

special  provision  controls  general,  6  10. 
creating    criminal    offense,    effect   of   ro« 

peal,  08. 
distribution,  82. 
effect  of,  amendment  to,  0& 
effect  of  code  on,  S. 
«BactiiieBt  of   - 

approval  of  bills,  02. 

bills  received  by  governor  must  bo  tn« 

dorsed,    02. 
bills    remaining    with    governor    moro 

than   ten  days,  03. 
bills  returned  without  approval,  69L 
return,  when  house  not  in  session,  08. 
ozpresB  repeal  of,  to  be  provided  for,  1294. 
general  rules  for  construing,  07« 
how  bound,  109. 
Iiow  printed,  107* 
In  derogation  of  common  law,  how  ooii« 

strued,  4. 
number  of  volumes  printed,  lOO. 
•operation  of 

as  to,  generally,  04* 
effect  of  amendment.     See  tit.  Aaiend* 
ment  of  Statntes. 
effect  of,  06. 
Joint  resolution  takes  effect,  when,  0& 
itrlien  statute  takes  effect 
act    not    in    terms   prescribing   whon 

take  effect,  04  2'>4. 
as  to,  generally,  04. 
law   speaks   from   time   it   goes   Into 

effect,  00  6,  7. 
to  take  effect  from  and  after  passage^ 

05  5. 
Where  act  amended  by  separate  acts, 
08   8. 
-promulgation  of,  04* 

relating  to  penalty,  amendment  of;  2  8. 
4«peal  of 

act   repealed  not  revived  by  repeal  of 
repealing  act.  07* 


as  to,  generally,  OT,  1204. 
at  any  time,  07* 
certain,  16. 
not  revived,  07. 

of  law  creating  criminal  offense,  effect 
of,  08. 
repealed,  not  to  Imply  they  were  in  force, 

1204. 

secretary   of   state   to   furnish   copies   to 

state  printer,  81, 
when  to  take  effect,  04* 

8TATVTB    OF    LIMITATIONS 

all   provisions    on   subject   of   limitations 

to  be  construed,   11  7-9. 
are  statute  of  repose,  11  11. 
distinguished   from   prescription,   11   2. 
is  privilege  personal  to  debtor,  11  10. 
-no  vested  rights  exist  In  running  of,  11 

12. 
STATUTORY      CONSTaUCTfON.        SOO      Ut 
Constrnctlon. 
rule  of,  4  8,  9. 
special  provision  controls   general,  6  10. 

STBAMBRS 

compensation  of  Inspectors,  849. 

engine  to  be  stopped,  647» 

inspectors    to    supervise    spark-oatohoro* 

649. 
landing  and   receiving  passenger*,  647* 
meeting,  647. 

neglect  of  duty,  penalty,  849, 
overtaking,  648. 

owner  liable  for  englneer'o  penalties  849^ 
pilots  attached  to,  604L 
racing,  649. 
signals  at  night,  648. 
spark- catchers,  649. 
violating  rules  for  navigating.  84& 

STITCHING 

contract  for  to  be  let  by  superintendent  of 

public  printing,  109, 
STOCK 

in    trading    company,    Kood-wiU    of^    not 

taxable,  880. 

STOCK  NOTB2S 

how  computed,  182. 

of  mutual  insurance  companies,  182. 

STOCK-YARDS 

abolishing  and  regulating,  712  288. 

STREIAMS.     See  tit  NavlgaUa  Streamsu 
widening,  1100. 

STRJBKT-CARS 

day's  work  on,   limited  to  twelve  hours, 

706. 
penalty  for  violating  provision,  700. 
transfers,  regulation  of  by  ordinanoob  718 

282. 
STIUBBTS.     See  tit.  Roads  and  Hlgliwaya. 
are  highways,  021. 

as  roads.    See  tit.  Roads  and  Higliways. 
beating  drums  upon,  may  bo  prohibited, 

712  220. 
bicycle  riding  on,  may  be  prohibited,  712 

221. 
bill-boards  along,  may  bo  regulated,  712 

222. 
common   council   may  take  property   for, 

1100. 

distribution  of  hand-bills  and  circulars 
on,  may  be  regulated  or  prohibited* 
712  224. 


IHDBX. 


STREETS  (Continued), 
districting    sidewalic*    reflrul&tlon    of^    71S 

229,   280. 
ffas-pipes  laid  ln»  1177* 
how  improved,   1170. 
labor  upon,  712  225. 
layinir    pipes    in,    limitlns    the    right    to 

regulate,  7U  226. 
locomotives,    etc.,   on,   regulating   of^   71S 

227. 
moving  buildings  along  may  be  regulated* 

712   228. 

STUDBNTS.  See  tits,  ntmtm  IC^nMl  8eh«els| 
Unlvendty. 

Of  the  University  of  California.    See  tit* 
Vnlvenlty  of  Callfonila. 

arbitrary  exclusion   of,  998  1. 
females    entitled    to    be    admitted    Mb 

•VBMIS8IOX   OF  PROPOSmON 

method  of  preparation   of  ballot,  S71a 

SUBPOBNA9.     See   tit  WltseMMB. 

assessor  may  issue,  904. 

county  boards  of  equalisation,  Mil 

for  witnesses  before  legislative  commit* 

tee,  •!• 
Insurance    commissioner    may    issue    to 
compel      attendance      of      witnesses, 
when,  HO, 
Issued  by 

insurance  commissioner,  IM. 

justices  of  the  peace,  when,  88. 

what  officer  of  the  legislature*  €]• 
person  served  must  obey,  061, 
refusing  to  obey,  61» 
requirements,  •!• 
service,  81, 

state  board  of  equalization,  846L 
supervisors  may  issue,  1088. 

SUBSIDY 

to  railroads,  18, 

8UB8TITUTBS.     See  tit.  State  MUlttg. 

SUNDAY.     See  tit.  HeUdaya. 
a  holiday,  18, 

SUNDAY  LAWS 

bakers,    regulating   work   of  on   Sunday. 

718  287. 
barber-shops,    regulating    keeping    opast 

718  238. 
valid,  when,  T18  284-288. 

SUPBRINTENDBNT.     See  tlts.  Insane  Asyw 
liunsi    State   Hosvltalsi    SvpcrlBtendent 
of    Psblle    InstmetloBf    SvpevlBteadeat 
of    Pnblle    Schools  I    SaperlnteBdcBt    af 
State  PrlatlBg. 
SUPBRINTBNDBNT  OF  PUBLIC  INSTRUC- 
TION.       See      tit.      Saperintendent      «f 
Schools. 
appointees  of,  and  their  salaries,  188. 
dntles   of 

apportionment  of  school  fund,  887. 

as  to,  generally,  IDS,  867. 

to  authenticate  with  official  seal,  draft* 

etc.,  888. 
to  call  conventions  of  superintendents, 

868. 
to  deliver  books,  etc.,  at  expiration  of 

term,  888. 
to  draw  order  for  moneys  appropriated, 

867. 
to  have  laws  printed,  887* 


to  prepare  blanks  and  books, 
to  print  school  report, 
to  report  to  controller, 
to  visit 

orphan  asylums,  887. 

schools,  888. 
expenses    of    superintendents 


official  bond  of,  184. 
report  of  governor 

as  to,  generally,  887* 

what  to  show,  887. 
■alary  of 

as  to,  generally,  188. 

of  clerks  of  superintendent, 

of  deputy  superintendent,  108. 
traveling  expenses  of,  108. 
vacancy  in  office  of,  how  filled,  SIS* 

SUPBRINTBNDBNT  OF  SCHOOLS.     SOO  tit. 
Snpcrlntendeat  of  Psblle  laatraetloa. 
8aty  of 

In  respect  to  committee  on  text-booki^ 

460. 
on  vote  to  establish  union  high  school, 

400. 
to  determine  name  of  high  school,  888. 
to  declare  result  of  election  to  establish 
high  school,  SOS. 
SUPBRINTBNDBNT  OF  STATB  FRINTINGk 
See  tit.  Printing,  State. 
all    state   printing    to   be   dona   at   state 

printing  office,  118. 
an  executive  officer,  106  1. 
bills  of  legislature  to  be  printed  by.  111* 
printed  bill  regarded  as  engrossed  and 
enrolled.  111. 
binding,  contract  for,  108. 
bond  of,  107. 

chart  to  be  procured  by,  whan.  111* 
contingent  expense  of  fund  of.  110. 
diagram  to  be  procured  by,  when.  111* 
discretionary  authority  oU  188. 
8aty  of 

as  to,  generally,  118* 
controller  and  treasurer  In  relation  to^ 
118. 

•lection  ot;  107. 

engraving  to  be  procured  by,  whan.  111* 

folding,  contract  for,  100* 

general  duties  of,  104. 

laws  and  Journals  to  be  printed  by,  18C 

manner  of  printing,  107. 
lotting  of  contract  for  paper,  108L 

advertisement  for  bids,  100. 

all  bids  are  for  delivery  at  atata  print- 
ing office,  108. 

no  bid  to  be  considered  unless  aoeom-^ 
pan  led  by  check,  100* 
maps  to  be  procured  by,  when.  111, 
monthly  reports  of,  118. 
number  of  documents  to  bo  printed  by, 

108. 
qualification  of,  107. 

repairing  and  purchasing  machinery,  118^ 
report  of  monthly,  118. 
report  to  governor,  108. 
ruling,  contract  for,  100* 


of  deputy,  110. 
of  superintendent,  llOu 
payment  of  salaries,  118^ 
specific  duties  of,  108. 
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SUPERINTENDENT  OP  STATE  PRINTING 
(Continued). 
Btate  printios  fund,  112. 
Btltchins,  contract  for,  IM. 
to  print 

public  reports  to  governor,  Ml 
reports  of  decisions  of  court,  when,  l<nk 
series  of  school-books  adopted,  454y  460* 
treasurer  may  advance  wairds  for,  when, 

110. 
wages  paid  by,  108. 

81TFBRIOR  JfJDGlBC.     See  tit.  Jvdldal  OU 


SUPERVISORS.     See   Ut   RMids  aad  High- 
ways, 
aeconiit 

filed  prior  to  session,  1098. 
made  and  prosecuted,  1004. 
act  empoweriner  to  aid  In  construction  of 

railroads,  18. 
action    on    application    to   construct   tolN 

ferries,  etc.,  870,  888. 
application   to   construct   toll-bridffeb  STSy 

870. 
application  to  erect  toll-ferries,  889y  884. 
appoint  eommlssloners 

to  assess  for  reclamation  purposes.  SM&t 

828. 
to  examine  works,  884. 
appointment  of  road  overseers,  SK* 
appointments  on  petition,  1008. 
approve  surveys  of  disputed  county  bound* 

arles,  1068. 
assessor   to   attend  meetings   to   equallao 

taxes,  942. 
audit  claims  for  surveying  disputed  bound- 
ary, 1067. 
authority  to  construct  toll-bridge,  874. 
bond  of  owner  of  toll-bridge  or  ferry,  S76L 
bonds,  1118. 

books  to  be  kept  by,  1077. 
canvass  election  returns,  800. 
certificates  issued  as  board  of  canvassers, 

1092. 
Chairman,  1078. 
claimant   may   sue,   when,   and  when  ro- 

cover  costs,  1098. 
claims  in  favor  of,  1100. 
elerk  of 
as  to,  1078. 
to  record  proceedings  of  board  of  equal- 

Izatlon,  948. 
to  send  assessor's  enrolment  of  militia 
to  whom,  488. 
compensation    of   assessors   for   enrolling 

militia,  484. 
construction  of  wharves,  chutes,  and  plero. 


contracts  by,  1088. 

correct  assessments,  940b 

cost  of  fences  to  be  charged  to  what  fund. 


county    recorder   to   attend   meetings    to 

equalize  taxes,  942. 
county  treasurer  to  report  to,  when,  llSOw 
declare  result  of  election,  811« 
district  attorney  legal  adviser  of,  114S. 
duties  of.     See  Powers  and  Dvttcoy  this 
title. 
elerk 

as  to,  1077. 
in  funding  indebtedness  of  reclamation 
districts, 

PoL 


In  reference  to  toll -ferries, 

of  clerks  in  road  matters, 

on  petition   to  change  school  distrletfl, 

872. 
to  have  election  blanks  prepared,  829. 
where  owners  in  old  districts  desire  new 
districts,  830,  887. 
enter  statement  of  record.  811* 
equalize  assessments,  988, 
establish  precincts,  246. 
ex  oflicio  road  commissioners,  828L 
examination 
for  purpose  of  equalization,  941* 
of  witnesses,  1098. 
failure  to  levy  such  tax,  489. 
fee  for  registering  births,  when,  748, 
fix  amount  of  toll-licenses,  784. 
forbidden    to   reduce   certain    assessment, 

908,  018. 
general  supervision  over  roads,  829. 
give  notice  of  result  of  election  to  remove 

county  seat,  1068. 
grant  use  of  highways  to  toll-bridges.  880. 
hearing  of  application  for  toll-bridge,  070, 

688. 
Issue  proclamation  of  special  election,  828. 
jurisdiction  over  cemeteries,  760. 
license-tax  and  rate  of  tolls,  876,  678. 
limitation  of  powers,  247. 
may  alter  boundaries  of  election  precincts, 

246. 
may  appoint  health  ofllcer,  741. 
may  change  boundaries   of  election  pre- 
cincts, 246. 
may  consolidate  county  ofllces,  1106. 
may  construct  and  maintain  bridges,  688. 
may  designate  place  of  election,  247. 
may  grant  highways  for  purposes  of  toll- 
road,  666. 
may  lay  out  cemeteries,  749. 
may  require  what,  680. 
may    subpoena   witnesses    and    take    evi- 
dence, 941. 
may  suspend  treasurer,  1121. 
meeting  on  application  to  construct  toll- 
roads,  666. 
meetings  and  records  public,  1079. 
must  not   grant  application   to   construct 

toll-bridge  until  notice,  674. 
new  assessment,  944. 
no  compensation  for  services   concerning 

swamp -lands,  887. 
not  to  be  interested  in  certain  transac- 
tions, 1098. 
notices,  how  given,  1009. 
number  of  members,  107S. 
•f  9aa  FraaclS4!0 

to  abate  nuisance,  786. 

to  provide  ofllces  for  health  department, 

780. 
to  surrender  dead  bodies  for  dissection, 
746. 
of  various  counties,  quarantine  and  health 

regulations,  740. 
ofllcers  and  witnesses  not  prepaid,  1098. 
order  election  for  removal  of  county  seat, 

when,  1067. 
permanent  powers,  1079. 
petition  for  formation  of  reclamation  dis- 
tricts, 816. 
powers  and  duties  of 
as  board  of  equalization.    See  tit  Ceusty 
Boards  of  Banallaatloa. 
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SUPERVISORS  (Continued). 
power*  and  duties  of 
in     fundingr    indebtedness,     reclamatioa 

district,  838. 
In  relation  to  toll-ferries,  etc.,  68X 
limitation  of,  247. 
permanent  powers  of,  1070> 
reapectlne  road« 
as  to,  generally,  628,  688i 
to  abandon,  629. 
to  abolish,  «2a, 
to  acquire  right  of  way  over  private 

property,  C20. 
to  audit  claims,  92^ 
to  cause 
road -tax  collected  to  be  apportioned* 

620. 
to  be  recorded,  829, 
to  be  surveyed,  629. 
to   erect  and   maintain,   oollectlona^ 
etc,  020. 
to   construct 

board  must  advertise  for  bids,  980* 
county  surveyor  to  submit  estimate 

of  cost,  <I30« 
form   of   advertisement,   <I80. 
municipal    or    corporeal    payments 

made,  C81. 
new  roads,  029. 
notice  of  advertisement  to  be  posted* 

630. 
services  of  the  surveyor  in  regard 

to,  631. 
work  to  be  done  unaer  road  com- 
missioner, 686. 
to  establish 
gates,  629. 
side  patlis,  681.   . 

expense  of  maintaining,  6S]* 
to  levy 

a  property-tax,  629. 
tax  to  protect  from  swamp-waters 
and  floods,  682. 
to  sprinkle  roads  with  oil  or  water, 
629. 
to     protect     from     swamp -waters     and 

floods,  682. 
to  repair  bridges,  when,  648^ 
to  require  attendance  of  witnesses,  1098. 
preservation  of  evidence  before,  944. 
proceedings,  818. 

where  supervisor  interested,  676. 
provide  certain  maps  for  assessor,  928» 
qualifications,  107B. 
regular  meetings,  1078; 
regulate  weight  and   number  of  animals 

to  be  on  bridge  at  one  time,  689. 
report 

of  labor  on  roads  must  accompany  ex- 
pense claim,  682. 
of  surveyor's  proceedings,  1066. 
revenue  derived  from  toll-license  tax,  678. 
San  Francisco  county  exempt  from  chap- 
ter on,  1101. 
special  meetings,  how  called,  1079. 
special   school -tax,  446i. 
to   appoint   commissioners   to   locate   toll- 
road,  666. 
to  approve  warrants  drawn  for  reclama- 
tion purposes,  822. 
to  be  notified  of  rate  of  tax  to  be  levied, 

950. 
to  establish  election  precincts,  248. 


to  exercise  powers  of  coantles.  1071* 
to  flU  vacancies,  nil. 
to  fix  rate 

of  levy  of  county  taxes,  984. 

of  tolls,  wharfage,  etc.,  686. 
to  furnish  certain  blanks  to  assessor, 
to  have  election  blanks  prepared,  229. 
to  improve  streams  not  navigable,  1109. 
to  levy  school- tax,  486. 
to  prefer  owner  of  land  to  build  bridge  or 

ferry,  677. 
to  protect  from  swamp -waters  and  floods, 
632. 

to   levy   special   tax   for  such   purpose^ 
632. 
to  provide  appliances  for  elections,  10991 
to  provide  for  cultivating  shade  and  orna- 
mental trees,  1099. 
to  provide  maps,  etc.,  for  use  of  assessor, 

923. 
to  publish 

governor's  election  proclamation,  22& 
names  of  board  of  election,  248. 
to  punish  for  contempt,  1087. 
to   receive   and   apply   donations,   etc.,  of 

land,  1100. 
to  regulate  wharf,  etc.,  license-tax,  688. 
to  repair  bridges,  when,  649. 
to  require 

aasessor  to  report  statistics,  1099. 
services  of  sheriff,  1087. 
to    use   information    and   direct    entry  of 

mortgages,  943. 
transfer  of  application,  when,  1099. 
transmit  copy  to  secretary  of  state,  106& 
trustees  of  reclamation  district  to  report 

to,  822. 
vacancy  in  oflice,  1076. 
what   claims    to   reject   or  partially   pay, 

1096. 
what  recovered  on  bond,  1100. 
what  warrants  must  specify,  1096. 
when    not    to    allow    claims    on    contract 

debts,  1098. 
when  not  to  make  reduction,  941. 
when   to  redistrict  county   into  districts* 

1075. 
Who  may  oppose  claims   before,   1094. 
SUPPLIES 
in  purchase  of,  preference  to  be  given  to 
goods  of  local  manufacture,  706. 
SUPRESMfil  COURT.     See  tit.  Courts. 

bailifC    of.      See    tit.    BaililT    of    SuprcsM 

Court. 
fuel   and   stationery   to   bo   furnished   by 

secretary  of  state,  88. 
phonographic  reporters  for.    See  tit. 

nographle  Reporters. 
reporter  of.    See  tit.  Reporter  of  8«] 

Court. 
reports  of.     See  tit.  Reports  of  8u] 

Court. 
secretary  of.  See  tit.  Seeretary  of  8«] 
Court. 
BtrPRBMB  COURT  CLBRK.     SOO  tit.  CU 
SUPRBMB  COURT  JUDGBS.   See  tit  Ji 
SUPRESMB  COURT  UBRART 
fund  for  support  of,  548. 
librarian  of 

as  to,  generally,  548. 

duties  of,  842. 

salary  of,  649; 

who  may  take  books  from,  848L 
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mi 


SUPREME  COURT  LIBRART   (Contlnaed). 
who  may  take  books,  642. 
who  may  use,  64S. 

SUPREME  COURT  REPORTER.    See  tit.  Re- 
porter of  Supreme  Court  DedslOBS. 

SUPREME  COURT  REPORTS 

disposition,  16S. 

justices  to  supervise  publication,  168. 

number  of  volumes,  KM. 

proof  sheets,  ISS. 

reporter  of  decisions  to  preparSt  SS& 

style,  164. 

what  to  contain,  168. 

SURETIES 

contribution  between,  108» 
dlscharee  of 

as  to,  generally,  108* 

effect  of,  SOS. 
eflTect  of  discharge,  906L 
for  less  than  official  sum  of  bond,  1S& 
insufficiency  of,  SOI. 
Justification  of,  on  official  bonds,  IM* 
liability  of,  generally,  108-198. 
of  assessor's  bond,  liability,  S8B. 
of  foreign   Insurance  companies,  ISSy  1S7* 
of  insurance  companies,  187* 

examination  of,  ISS* 
of  tax-collector,  action  against*  878^ 
o«  oflleial  bond 
insufficiency  of,  881. 

liabilities,   808,  a08»  800. 

supplemental,  aOS. 
release  of,  204,  80S. 
successive  suits  against,  800. 
suits  against,  generally,  180-80Sb 
withdrawal  of,  30S. 

SURETY  COMPANIES 

agent  to  receive  service  must  be  appolntod 
by,  133  8. 

SURVEY.    See  tit  Port  'Warden. 

approval  of,  to  be  noted  on  plats,  TML 

assessor  may  require  certain,  806. 

by  county  surveyor,  1148,  1148. 

contest  as  to  approval  of,  788-808. 

cost  of  making  such,  1007. 

fees,  B68. 

of    county    boundaries    heretofore    mado 

valid,  1067. 
of  swamp   and   overflowed   land,   not  ap* 

proved  till  land  segregated,  808. 
of  vessel  by  port  wardens,  607,  608. 
records  kept  by  register,  781. 
to  settle  disputed  county  boundaries, 

SURVEYOR.    See  tit  County  Surreyoiw 

SURVEYOR-GENERAIi 

a  civil  executive  officer,  70b 
affairs  of  office  to  be  investigated, 
applications    for    school    lands    returned* 

how  long  before  approval,  860. 
assessor  to  furnish  with  certain  statistics, 

1090. 
clerks  in  office  of,  70. 

contest  as  to  approval  of  surveys,  788^  TSSL 
eouuty  surveyor 

to  assist  1148. 

to  furnish  field -notes,  1148. 
deputy  and  clerks  in  office  of;  TOw 
duty 

as    to    compensation    of    United    States 
registers  and  receivers,  788. 


on   application   for  purcbaso  of  lands^ 

702. 

Where  boundaries  between  eountles  dis- 
puted, 1000. 
estimates  of,  101. 

salaries  of  appointees.  101. 
ox  officio  register  of  state  land  offlcOb  71^ 

102. 
fees  in  certain  cases,  874. 
general  duties,  100. 
given  one  deputy,  72  14.  ' 

Instructions  and  printed  forms,  806. 
is  general  state  locating  agent  788. 
liable  for  fees  not  collected,  101  2. 
may   require   attorney-general    to   attend 

contest  788. 
mode  of  election  and  term  of  office,  78. 
number  of  reports  printed,  08. 
official  bond  of,  101. 

personal  services  by,  not  required  in  fix- 
ing common  boundaries,  101  8. 
report  to  governor,  when  to  be  made^  88. 

number  of  copies  of  to  be  printed,  88. 
Sttlary  of 

as  to,  101. 

clerks  of,  101. 

deputy,  101. 

in  register's  office,  108, 
to  fix  place  for  taking  testimony.  788. 
to  keep  certain  records,  792. 
to  obtain  statements  as  to  school  seotioni^ 

792. 
to  represent  state  in  contests  between  it 

and  United  States,  788. 
to  reside  at  Sacramento,  174. 
to  transmit  lists  to  assessor,  SSBL 
traveling  expenses,  798. 
vacancy  in  office,  how  filled,  218. 
when  not  to  approve  survey  of  swamp- 
lands, 808. 
when  to  report  to  governor,  08. 

SUTTER  COUNTY 

assemblymen,  49. 

boundaries  and  county  seat  1048. 

description  and  boundaries  of,  1048^ 

distance  from  Sacramento,  40. 

legal  distance  from  Sacramento^  40w 

notaries,  106. 

salary  of  district  attorney,  1147. 

S^VAMP  AND  OVERFLOWED  liANDS.     SOO 
tit   Lands,  PubUe. 

accounts  open  to  inspection,  882. 
act  for  funding  indebtedness  of  reclama- 
tion and  levee  districts,  888. 
additional  charges  may  be  assessed,  828^ 
afltdavlt 

as  to  settlers,  818  7,  8. 

fear  of,  effect  818  17.  18. 
afltdavlt  of  applicant  to  pnrfrhase 

as  to,  generally,  811* 

if  made  by  female,  what  to  show,  814. 

reclamation  districts.  See  tit  Redama- 
ttoa  Dlstriets. 

where  hied  when  land  segregated,  818. 
appeals  from  order  forming  district  841* 
nppllcatiou  to  purehaae 

approval  of  by  surveyor-general.  818  IS. 

as  to,  generally,  811. 

by  female,  814. 

failure  of  county  surveyor  to  endorse 
on  application  date  of  its  receipt 
810  4. 


SWAMP  AND  OVERFLOWED  XJLNDS  (Con- 
tinued). 
appUeatlOB  im  yurehase 

flrat  presented  to  county  survejror,  pre« 

ferred,  818  9. 
for,  premature  when,  810  3-5. 

surveyor- general  must  approvOb  Slit  •• 
for  purchase,  811* 
by  female,  914. 
for  tide  lands,  814  86. 
must  be  for  benefit  of  applicant  himself; 

818  10,  11. 
aworn  to  before  circuit  court  oommla« 

sioner  void,  818  12. 
validity  of,  814  84,  86. 
assessment  for  reclamation  purposas*  St& 
belongs  to  state,  886  12,  18. 
bonds  and  warrants  redeemed*  how  maj 

be  used,  888. 
by-laws  to  be  signed  and  recorded,  S1S> 
certain  land  exempt,  8S8« 
oommissioners   to   make   assessment-llata. 


contest  cannot  arise  as  to  approval,  when, 

818   14-16. 
control  over  swamp-land,  and  procaeda  of 

sale,  886  14. 
credit  to  owner  of  land,  898. 
dcUnqveat 

charges,  how  collected,  888, 

to  purchase,  affidavit  of,  811* 
determination  of  land  as  swamp,  S87  1-8. 
distribution  of  funds  arising  from  aale  of^ 

district  by-laws  and  trustees,  810. 
district  in  different  counties,  charges,  how 

paid,  886. 
districts 

how  designated,  887. 
may  be  consolidated,  888i 
duty  of  register  on  receipt  of  copy,  818u 
elections  in  reclamation  districts,  841, 
failure  to  make  first  payment  within  time 

prescribed,   effect,  807   10-12. 
failure  to  pay  full  amount  of  interest  duSb 

808  14-24. 
form  of  lists,  880. 

if  lands  reclaimed,  patent  to  issue,  8S4i 
in    Sacramento,    supervisors   may   employ 

clerk,  887. 
Injury  to  levees,  84MI. 

Interest  to  cease  wnen  works  of  reclama- 
tion in  progress,  888. 
land  fund,  how  constituted,  804» 
lands   subject   to  sale,  808  25-88. 
liability  of  riparian  owners,  887. 
lien,  acquired  by  filing  lists,  888. 
lists,  how  and  where  filed,  827* 
manner  of  payment,  806. 
old  trusts,  may  recognize,  886. 
owners  may  reclaim  without  intervention 

of  trustees,  888. 
owners  of  land  in  old  districts  may  be  sat 

off  in  separate  districts,  880,  887* 


how  made,  828. 

on  land  held  for  five  years,  887» 
petition 

for  formation  of  reclamation  distrlota, 

810,  818. 
Where  recorded,  818. 
powers  of  trustees,  821. 

preferred  right  on  uncovered  swamo-land. 
810    4-«. 


price,  an^  manner  of  payment, 

proceedings  on  approval  of  petition,  SIS. 

property  condemned  for  reclamation  par- 
poses,  882. 

purchaser  of,  where  actual  settler,  818  18- 
23. 

right  of  person  to  state  lands  attaches, 
when,  814  33. 

rights  of  purchasers,  882. 

settlers  preferred  purchasers  for  six 
months,  810. 

special  fund  separata  from  other  funds 
of  state.  886  15. 

subsequent  purchasers  governed  by  by- 
laws, 882. 

rsoitable  for  cultivation,"  meaning  of 
phrase,  814  80. 


by   county   surveyor   under   application 

to  purchase*  816  €. 
by  one  assuming  to  act  as  deputy  county 

surveyor,  816  7. 
made  In   full   by  county   surveyor  will 

prevail,  816  8-10. 
must  be  connected  with  lines  of  govern- 
ment survey,  810  11. 
must   be   made   at   request   of   desiring 

purchaser,  810  12,  IS. 
not  to  be  approved  until  lands  segre- 
gated, 800. 
of  uncovered  swamp-lands,  810  14,  IS. 
surveyor-general    must    approve    applica- 
tion for,  810  6,  7. 
their  powers  and  duties,  838. 
three    years    after    completion    of   world 

oommissioners  to  examine,  884. 
tida-lands  situated  on  shore  are,  when,  800 

86-38. 
tiUe  to  is  in  state,  808  89,  40. 
township  plat  considered  approved,  810  8. 
treasurer  of  one  county  not  authorized  to 
refuse  to  pay  purchaser  out  of,  886  16L 


may  compromise  indebtedness  and  levy 

tax  to  pay,  888. 
to  report  plans,  etc.,  828. 
warrants,  how  presented;    if  not  paid,  to 

draw  interest,  884. 
when  district  situated  in  different  coun- 
ties, 818. 
when   work   completed,   statement   to   be 

filed  and  moneys  paid  over,  838. 
where  filed,  and  duty  of  county  surveyor, 

816. 
work  of   reclamation   under  direction  of 
trustees,  882. 

TAIiLT-LIST.     See  tit  EleettoBS, 
form  of,  288. 
want  of  form  not  to  vitiate, 

TAIiLY-SHBBT.     See  tit.  Electli 

duplicate    cannot    be    used    in    plaeo    of 

missing  returns,  802  8. 
how  filled,  802. 

TAX,     See  tit  Taxes  aad  Taxatloa. 
levy  of.     See  tit  Taxes  and  Taxatlea. 

on  foreign  Insurance  company.  Sea  tit 
Foreigm  Insvnuice   ComiMUiy* 

TAX-ASSBSSMBNTS 

payable  in  lawful  money  of  the  United 
States.    See  tit  Calle«tloa  of  Taxes. 

possessory  right  of  mining  claim  is  prop- 
erty subject  to  taxation,  1017  2. 


TPAX-COI.I.ECTOR 
action  affainat 

as   to,   erenerally,   070. 

assumpsit   agralnst,   maintainable  when* 
969   2. 

for  refusal  or  negrlect  to  settle,  970. 

to  recover  funds,  burden  of  proof,  969  S* 
afflda-vlt  of 

must  be  endorsed  on  list,  999. 

on  returned  delinquent  list,  999. 
agent  of  state  for  collection  of  tax,  970  8. 
avdltor 

to   charge  with   full   amount  of  taxes* 
963. 

to  deliver  license  to«  778^ 
bond  of,  1118. 
charged  with 

amount  of  delinquent  taxes,  etc,  978» 
delinquent  taxes  and  penalties,  97S* 
full  amount  of  tax-levy,  96S. 

city,  term  of  office  of,  1164. 

collect    delinquent    personal -property    tax 
by  seizure  and  sale,  997. 


to  give  deed 

to  purchaser  at  tax-sale,  987* 

what  to  be  recited  In,  991. 
to  give  duplicate  certificate  to  purchaser 

at  tax- sale.  988,  984. 
to  give  receipt  to  person  paying  taxes, 


delinquent  list,  998. 

duplicate  with  original  assessment-book, 
971. 
compensation  of,  445. 
credit  to  be  given  to  on  final  settlement* 

978,  989  13,  14. 
deed  by 

to  purchaser  at  tax-sale,  987* 
to  recite  what,  991. 
dellnqnent  list 

to  be  delivered  to  auditor  by,  978, 

what  to  contain,  978. 
to  be  published  by,  974. 

notice  to  be  published  with,  978i» 
deliver  to  auditor  delinquent  list,  978. 

list  to  contain  what,  978. 
duty   of   auditor,   where   assessment-book 

transferred,   968. 
duplicate 

assessment-book  to  be  given  to,  968. 
affidavit  of  auditor  to  be  attached  to^ 
963. 
necessary     to     enable     to     enforce, 
968   6. 
certificate  of  purchase  at  tax-sale,  989, 
984. 
duty  of  tax-collector 

after  publication  of  delinquent  list,  978* 

as  to,  generally,  1146. 

in  relation  to  licenses,  789, 

on  receiving  protest,  1097. 

to  collect 

additional    per    cent    on    delinquent 

taxes,  971. 
delinquent   personal-property    tax   by 

seizure  and  sale,  997« 
fees  for  licenses,  781. 
to  commence  suit  for  delinquent  UoensMb 

779. 
to  compare 

delinquent  list,  998. 
duplicate    with    original    assessment- 
book,  971« 
to  deliver  to  auditor  delinquent  list,  978. 

list  to  contain  what,  978. 
to  employ  counsel,  when,  1006. 
to  enroll,  in  San  Francisco,  persons  sub- 
ject to  military  duty,  468. 


to  maintain  office  at  county  seat,  1111« 
to  make  final  settlement  with  auditor* 

978. 
to  mark  date  of  payment  of  taxes,  968* 
to  pay  Into  covnty  treaemry 
all  moneys  collected,  970  4. 
void  taxes  paid,  970  10. 
to  perform  duties  separately,  1081* 
to  publish 

delinquent  list,  974» 
notice  with  delinquent  list,  978i» 
to  reside  at  county  seat,  1118. 
to  sell  for  payment  of  taxes,  9T9. 
to  settle  with  auditor,  780,  969,  978. 
failure   to   pay    over   money,    ground   for 

removal,  970  6. 
fees  and  mileage  of,  998. 
final  settlement  with  auditor,  978,  999. 
five    per    cent    additional    on    delinquent 
taxes,  979. 

give  receipt  to  persons  paying  taxes,  968* 
Is  but  agent  of  state  for  collection,  970  8. 
U    credited    with    amount    of    delinquent 

taxes,  when,  969  18,  14. 
license  to  be  procured  from,  779, 
limitation  upon  powers  of,  989  9. 
mandamus  will  lie  against  to  compel  set- 
tlement with  auditor,  970  11. 
mark  date  of  payment  of  tax,  968. 
may  select  newspaper  in  which  to  publish 

delinquent   list,   977   It. 
mileage  and  fees  of,  998. 
■ivst  make  affidavit 

as  to  taxes  not  paid,  999. 

endorsement  of  on  list,  999. 
must  report  sales  in  detail  to  controller, 

981. 
must  separately  perform  duties,  1081. 
newspaper  in  which  to  publish  delinquent 

list  may  be  selected  by,  977  13. 
not  a  party   within   meaning  of  statute^ 

when,  967  4. 
not  to  collect  double  taxes,  1004. 
oath  administered  to,  999. 
oath  of,  to  settlement,  999. 
of  San  Francisco,  to  enroll  persons  subject 

to  military  duty,  468. 
office  of  to  be  at  county  seat,  1111. 
penalty 

for  failing  to  make  settlement,  970. 

for  failing  to  transmit  to  controller,  968* 

for  neglect  as  to  enrolment,  468. 
powers  of,  limitations  upon,  989  9. 
publish 

delinquent  list,  974,  1888. 

notice    in    connection    with    delinquent 
list,  97S. 
receipt  to  persons  paying  tax, 
reside  at  county  seat,  1118. 
sale  for  payment  of   taxes,  979» 
settle  with  auditor,  969,  978. 

compare  lists  on.  998. 
sheriff,  when  ex  officio,   1106. 
time  of  sale,  981. 
title  conferred  by  deed  of. 


TAX-COLLECTOR  (Continued). 
to  collect  additional  onm 
on  delinquent  taxes,  871i 
to  defray  costs,  etc.,  or  •ellins',  •TB* 
to  collect  fees  for  licenses,  781, 
to  commence  suit  for  delinquent  Ucenies, 

779. 
to  deed  to  state  property  not  redeemed  In 

time,  Wfl* 
to  ffive  purchaser  a  duplicate  oortlflcata 

of  tax-sale,  088. 
to  note  date  of  payment  of  tax,  988, 
to  pay  into  county  treasury  money  paid 

under  protest,  870  6. 
to  publish  notice  specifying  what,  887* 
to    receive    no    compensation    on    school 

taxes,  448. 
to  settle  with  auditor,  when  and  how,  781^ 

089,    878. 
form  of  settlement,  989. 
when  not  offered  land,  etc.,  for  sale,  1088* 
when  to  employ  counsel,  1008. 

TAX-DBBD.    See  tit.  CoUeetioa  of  TaxeOi 

as  evidence,  998  81-40. 

conveys  absolute  title,  998, 

description  in  is  sufllcient,  when,  988  7. 

irenerally    conclusive    evidence    of    re^u* 

larity  of  proceedings,  996  4. 
flTiven  on  sale  of  entire  interest  as  lS88 

interest,  960  6. 
improperly    excluded    on    trial    in    ojoot* 

ment,   when,  995  8. 
Is  void,  when,  988  2-5. 
lien  for  taxes  paid  can  be  onforood  with* 

out,  988  8. 
not   admissible,   when,   891   40. 
not  conclusive  as  to  delinquent  for  holdor 

of  deed.  998  6. 
prima  facie  evidence  of  assessment,  987* 
purchaser  subject  to  process,  989  11. 
recital   la 

effect    of,    998    89. 

prima  facie  evidence  of  what,  991«  881 
2-28. 
statute  of  limitations  has  no  application 

to  Issuance  of,  989. 
strict    rule    in    reference    to    description* 

99S  e. 
to    state    property    sold    for    taxes    upon 

which  university  holds  mortgage,  1984, 
variance  between  certificate  and,  994  41. 
what  recitals  in  are  conclusive  evidoneOb 


TAX  FOR  BUlIiDING 

as  to,  generally,  440. 
maximum  tax-rate,  444* 
aotl€*e  of  election 

as  to,  generally.  441. 

ballot  must  contain  what, 

certificate 

of   election   officers,   441L 
of  trustees,  443. 

contents  of.  441  2,  441L 

form  of  ballot,  448. 

how  election   to  be  conducted, 

place  where  election  is  to  be  held,  4418. 

substantial  observance  of  statute  noooo* 
sary,  442  3. 
supervisors  to  levy  tax,  448. 

TAX  LIST.     See  tits.  Tax-CoUeetor|  Taxes 
and  Taxation. 

publication  of. 


TAX-SALB.    See  tit  CoUectlon  «r 

TAXATION.     See  tit.  Taxes  and 

TAXATION    AND    A8SBSSBIBNT.       SOO    tit 
Taxes  and  Taxation. 

acquisition  of  state  by,  87* 

TAXES  AND   TAXATION 

action.     See  tit.  Tax-Colleetor. 
oollection   by,   when,   1088. 

complaint   in,    1088. 
of  state  board,  when  equivalent  to  lery* 

96S. 
on  bond  of  assessor.     See  tit.  Aoaenaob 
all  property  not  specially  exempted,  sub- 
ject to,  879  2,   8. 
amount  named  for  general  fund,  964  8. 
amount  required  for  several  funds,  963: 
assessment-book.     See  tits.  Assesaori  Aa* 
dltori  Tax-Collector. 
affidavits  affixed  to,  948  2,  8. 
assessor.     See  Assessor,  this  titles 
to  make  affidavit,  920. 
to   note    refusal   to   make    statement, 

90S. 
to  prepare,  916. 
eontroller  to  make  entries  on  report  of, 

1027. 
delivered  to  clerk  of  supervisors, 
entries  in  account  with  treasurer, 
form  of,  920. 
note  on,  of  personal  taxes  collected  by 

assessor,  1018,  1019. 
roll  of  persons  subject  to  poll-tax,  1838* 
transfer   of    from    one   tax-collector  to 
another,  proceedings  on, 
■aseasment  of  property 
abbreviations  in.  1030. 
absent  or  unknown  owner, 
acts  dividing  county  into  districts  for, 

1& 
"actual     value     for     agricultural     pur- 
poses,'* meaning  of,  888  7. 
agent,    trustee,   bailee,    etc.,  908^ 
alfalfa  is  realty  until  severed,  888  &, 
as   to,    generally,   888   7-41. 
assessor   to   enter  changes  and  altera- 
tions, 946. 
ftadttor 

to  make  certain  changes,  988,  881. 
to  note  payment  of  poll-tax  on,  1811^ 
1019. 
banking  business,  carryinK  on,  taxable 

property,    888    28. 
basis  of  taxation,  987. 
boats  and  small  oraft,  818» 


are  taxed,  how,  888  11. 

held  by  trustee  residing  In  this  states 

888    12. 
issued   by  railroad   company,  888  It. 
eonsigned  goods,  909, 
corporations,  where*  918. 
credits 

constitutionality  of  provision  for  tax- 
ing, 888  18,  14. 
have  their  situs  at  domicile  of  cred- 
itor, 888  18. 
or  outstanding  loans  of  bank  corpor- 
ation, 888  16-17. 
dams  for  agricultural  purposes  are  tsix- 

able,    890    41. 
debts   taxable   at  domicile   of  creditor, 
888  19,   20. 


T^AZXJESa  AND  TAXATION  (Continued). 
m*a^««inent  of  property 

defects  In  form  of,  962. 

delinquent    list,    to   be   compared   with* 

978,  W8. 
^^■■pllcate   of 

and  orierinal  compared  by  tax-collector 

and   auditor,   973. 
delivered  to  tax-collector,  99X 
znay  be  dispensed  with,  964. 
duty  of  auditor  when  duplicate  trans* 
ferred,  963. 
[tension   of   time   In   which   to   mak«b 


/erries  and  toll -bridges,  911* 
ferry  boats  in  two  counties,  911* 
fraiBehlses 

are  property  and  to  be  taxed,  888  21. 
possess  value  beyond  that  of  tanffibla 

property,    889    22. 
to  conduct  business  of  banking,  tax- 
able property,  889  28. 
Arult,    nut-bearinff,    not    exempt    from 

taxation,  869  24. 
liow  and  by  whom  made,  891,  894. 
Improvements  upon  leased  land  subject 

to,   889   26-27. 
interest-bearing  deposits  are  subject  to» 

889  26. 
lands  need  not  be  described  twice,  fSMl» 
loans 

made  how  and  by  whom,  891*  894. 
or  solvent  credits  secured  by  pledge 
on  non- taxable  property,  taxable^ 
889  28,  890  38,  89. 
money  placed  in  foreign  bank,  taxable^ 

889   29. 
national  bank  stock,  883. 
of  absent  or  unknown  owner,  907* 
of  agent,  trustee,  bailee,  etc.,  908w 
of   bailee,   909. 

of  boats  and  small  craft,  918. 
of  consigned  goods,  909. 
of  corporations,  and  where,  910w 
of  ferries  and  toll-bridges,  911. 
of  ferry  boats  in  two  counties,  911* 
of  franchises,  888  21. 
of  fruit  and  nut-bearing  trees,  889  24. 
of  improvements  upon  leased  lands,  889 

26-27. 
of  interest-bearing  deposits,  889  24. 
of  money  placed  in  foreign  bank,  889  29* 
of  national  bank  stock,  883. 
of   property 

as  to,  generally,  891. 
in  another  county,  909. 
of  deceased  persons.  911. 
wilfully  concealed,  removed,  etc.,  •!& 
of  things  in  action,  918, 
of  toll-bridges,  911. 
of  trustee,  agent,  bailee,  etc.,  999* 
of  vessels,  912. 

original  and  duplicate,  as  evidence,  997* 
ornamental    trees    not    "growing    crop** 
and  not  exempt  from  taxation, 
24. 
penalty  for  failing  to  complete,  922 
placer  claim  is  a  taxable  interest, 
32. 

-^  to,  generally,  891. 

<.j  another  county,  909. 

^''  deceased  persons,  911. 

'-^^^^ully  concealed,  removed,  etc,  913, 


shares  of  stock  of  foreign  eorpomtton 

are  taxable,  when,  889  86. 
business    situs    of    such    corporation, 
889  86. 
■operrlsors 
may  require  assessor  to  make  further 

entry,  943. 
to  meet  to  determine,  988. 
tax-collector  to  mark  payment  on.  9Mk 
things  in  action,  913. 
to   be  made 

how  and  by  whom,  891,  89^ 
when.  894. 
to  conduct  business  of  banking;   right 

to  taxable  property,  889  28. 
toll-bridges  and  ferries,  911. 
trustee,   agent,  bailee,   etc.,  909. 
vessels,  912. 
water-ditches    for    irrigation    purposes 

are  taxable,  890  40. 
weirs  and  dams  are  taxable  property, 

890  41. 
when,   how,   and   by  whom  madOb  891« 

894. 


absent    or    unknown    owner,    how    ft9« 

sessed,  907. 
action  on  bond  of.    See  tit  AssessoSi 
for  certain  taxes,  92B. 
Judgment  against,  928. 
affidavit  of  assessment-book,  929. 
annual  settlement  with  county  auditors 

1081. 
assessment-book,  when   completed,  929. 
auditor  to  countersign  and  deliver  such, 

1021,   1023. 
board   of   equalization   may  require,   to 
enter   certain   property   on   assess- 
ment-book, 943y  944. 
bond  of,  1113. 

compare  delinquent  list,  998. 
oompenaatloB    of 

for  collecting  poll-taxes,   1024, 
for  collecting  taxes,  1019. 
none  for  assessing  school  moneys,  448, 
district  attorney  to  prosecute  for  fraud 

in  assessment,  961. 
duty  of 
as  to  property  assessable  in  another 

county,  909. 
where  persons  refuse  statement,  908» 
exact  statement  from  persons,  900* 
examine  witness  to  statement,  904, 
extension  of  time  in  which  to  do  cer- 
tain acts,  1232. 
form  of  assessment-book.     See  Assess* 
ment-Bookf  this  title. 
as  to,  920. 
fraudulently   assessing  property,   to  be 
prosecuted  by  district  attorney,  951* 
how  governed  in  collection,  1017,  1018. 
how  property  listed,  91K. 
Incumbents  to  hold  until  election  of  suc- 
cessor,   1107. 

judgment  against,  for  certain  taxes,  928. 
Mable  for  certain  taxes,  925. 
listing  of  property,  manner  of,  91S. 
*D<\p  of  assessed  property,  921« 
TC^y  collect  by  seizure  or  sale,  1017, 
may    correct    assessment-book,    1029, 
may  demand  evidence  of  title,  908. 
no    compensation    for    assessing   school 
moneys.  44B. 


UfDBZ. 


TAXES  AND  TAXATION  (Conttnuod). 


penalty  for  failing  to  complete  aasesa- 

ment-book.  922. 
poll-tax  receipt* 

to  be  delivered  to  purchaser,  101S> 
to  be  printed  by  treasurer,  lOU* 
property,  how  listed,  »1S. 
recorder  to  furnish  statement  of  mort* 

ffagres,   etc..  941. 
return  as  to  poll-taxes  collected, 
roll  of  persons  subject  to  poll-tax, 
seizure  and  sale  for  poll-tax,  IttU* 
settlement  with  auditor,  1018. 
sufficient  description   of  property,   how 

obtained.  806. 
supervisors  to  furnish  blanks, 
supervisors  to  furnish  maps  to, 
■urveyor-ffeneral  and  tide-land  commis- 
sioners to  furnish  statement  to,  MM, 
tide-land  commissioner  to  furnish  state- 

ment  to,  028. 
to  attend  county  board  of  eaualisatloiit 

043. 

to  collect  certain  taxes,  lOlS. 

to  collect  poll-taxes,  lOSO. 

to  compare  delinquent  list,  008. 

to  deliver  assessment-book  to  elerk  of 
supervisors,  021. 

to  estimate  property  of  unknown  or 
absent  owner,  807. 

to  fill  out  statement,  008L 

to  make  list  of  persons  and  property* 
440. 

to  transmit  to  state  board  of  equalisa- 
tion statement,  822. 

when  elected,  HOT. 
Auditor.    See  tit.  Connty  Auditor. 

administer  oath  to  tax-collector,  OOOw 

apportionment  of  assessment,  082. 

assessor    to    settle    with,    for    poll-tax. 

1022. 

certified  copy  of,  as  evidence,  1008. 

clerk  of  state  board  of  equalization  to 
transmit  statement  to,  000. 

correction  by  state  board  of  equalisa- 
tion,  048. 

credit  collector  with  amount  of  delin- 
quencies, 888. 

credit  to  be  given  to  by  treasurer  for 
unused  poll-tax  receipts  returned, 
1023. 

deliver    duplicate    assessment-book    to 
collector,  and  affidavit  thereto,  882. 
delivery  of  delinquent  list  to,  872. 
duplicate  statement  showing:  what,  800w 
duty,  where  assessor  employs  surveyor* 

808. 
duty,  where  duplicate  assessment-book 
transferred    from    one    collector    to 
another,  088. 
eqiiali*ation  of 

as  to,  firenerally,  088. 
when    auditor    fails    to    make    state- 
ment,  850. 
oztenslon  of  time 

by  state  board  of  equalization,  008. 
in  which  to  perform  certain  acts,  1282. 
failure  to  make  statement  to  board  of 

equalization,  800. 
fraudulent    assessor    to    be    prosecuted, 

001. 
irregularity,  1008. 
of  land,  abbreviations,  1030. 


of  property  twicet  remedy,  lOOt. 
of    railroads,    statement,    and    by 

made,  028,  082. 
on   water-ditches,    toll-roads,   and   tela 

srraph  lines,  038. 
penalty  for  failure  or  negrlect  of;,  084. 
property,    escaping   assessment  of  pro* 

vious  year,  014. 
settlement  with  controller,  1038. 
sifirn  and  deliver  poll-tax  receipts, 
supervisors  empowered  to   correct, 
supervisors  may  direct  new,  when,  044. 
tax-collector  to  deliver  delinquent  list 

to,  872. 
tax-collector  to  settle  with,  when,  888^ 

871. 
to    charge    tax-collector    with    certalm 

amount  of  taxes,  888. 
to    compute    and    enter    taxes    against 

property,  881. 
to    disregard   certain    action    of   super- 
visors,  881i 
to  enter  what  in  assessment-book, 
to  return  unused  poll-tax  receipts,  II 
to  settle'  with  tax-collector,  how, 
to    transmit    statements    to    oontroller 

and  board  of  equalization,  981. 
to   verify   all   statements   by  affldavlti^ 


transmit  statement  to  controller, 
when  completed,  020, 
basis  of  taxation,  087. 


kept  by  insurance  company,  8T0  8. 
•f  assessor 
action  on,  020. 

liability  on.     See  Assessor,  this  titlo. 
of  state  kept  here,  but  owned  abroad, 

870  4. 
of  United  States,  not  subject  to,  879  IL 
checks  on  treasurer  of  United  States,  880 

12. 
church  and  school  lands,  878  7,  8^ 
church  property,  exempt,  when,  888L 
claim  to  and  possession  of  public  land  Is 

taxable,  881   87,   38. 
collection     of.      See     tits.     CoIIeeCloa    stf 
Taxes)  Tax-CoUeetor. 
action  for 

as  to,  srenerally,  1082-1088. 
refusal  or  neslect,  870. 
acts  dividing  counties  into  districts  for, 

preserved,   18. 
additional    sum    to    defray    costs,    how 

collected,  079. 
amount    to    be    collected,    how    deter- 
mined, 1017. 
assessed   prior  to  code,   how  collected, 

1082. 
•Bsessment-book 

duplicate       assessment-book.       delin- 
quent lists,    etc.,    evidence,    007. 
in    numerical    or    alphabetical    order, 
872. 
auditor 

•xtension  of  time  in  which  to  do  cer- 
tain acts,  1282. 
to  note  excesses  or  deficiencies,  101k 
to   note    in    assessment-book   amount 

paid,  1018. 
to    transmit   statement   to   controller. 
078. 
by  seizure  and  salCt  1017. 


TAXES  AND  TAXATION  (Continued). 
collection  of 
certificate    of    sale,    one    to    purchaser^ 
one   filed   with   recorder,   other   re- 
tained, 084. 
collection    of    taxes    from    persons    re- 
moved  to   another   county,   lOOC 
collector  to  make  aflldavlt.  MS. 
collector's  chargres  for  sale  and  seisar«b 

098. 
comparison    of    origrinal    and    duplicate 

assessment-books,  971. 
compensation   of  assessor  in  collectinir 

delinquent,  1010. 
credit  tax-collector  on  final  settlement* 

978. 
deed  conveys  absolute   titles   ezceptlon* 

000. 
delinquent,    of.      See    DeUnoaeiity    thlo 

title, 
duplicate  certificate  of  sale,  988. 
excess  of  rate  charged  to  be  returned, 

1018. 
excess  of  taxes  paid  to  be  refunded  by 

county  treasurer,  1018. 
excess  over  taxes  and  costs  returned  to 

owner,  998. 
final  settlement  of  collector  with  audi- 
tor, 996,  999. 
in    other    counties,    place    of   payment, 

968. 
in   San   Francisco,   at   collector's   oflUce^ 

967. 
land  irregrularly  assessed,  not  sold,  1006. 
levied  prior  to  division  of  county,  how 

collected,  1067. 
manner  of  publication,  97B. 
manner  of  sale,  979,  981,  998. 
monthly    settlement    of    assessor    with 

auditor,  1018. 
notice  filed  with  county  recorder,  978. 
notice  of  sale,  975. 
of    delinquent.       See    Deliaauemt,    thie 

title. 
of  poll-tax,  1020,  lOSl. 
of  property-tax.     See  tit.  CoUeettea  of 

Taxes. 
on    movable    personal    property,    when 
collected  by  assessor,  lOlB. 
,  property    not    redeemed    within    twelTO 
months,  deed  to  purchaser,  067* 
ynbllcatlon 

Of  delinquent  list,  974. 
of  notice,  968. 
receipt  plven,  968. 

recitals  in  deed,  evidence  of  what,  99U 
redemption,  how  made,  986,  966. 
refusing  or  neglecting:  to  settle,  976u 
selsnre  and  sale 
as  to,  of  personal  property  for  taxei^ 

997. 
how  conducted,  1017. 
settlement    of    collector    with    auditor, 

969. 
tax-collector.     See  tit.   Tax-Collector. 
charged    with    delinquent    taxes    and 

five  per  cent  additional,  97S. 
charged  with  tax  levied,  963. 
to  note  date  of  payment,  968. 
to  publish  notice,  967. 
taxes 

delinquent,  addition  of  five  per  cent* 
971. 


illegally  collected,   refunded,  1001. 
of  decedents,  how  paid,  duty  of  pro- 
bate judge,  969. 
title    vests    in   purchaser    on   payment, 

998. 
unsold  portion  left  at  place  of  sale  at 

risk  of  owner,   998. 
what   mistakes    do    not    aifect    sale   of 

property  for  taxes,  1006. 
what  recitals  conclusive  evidence^  904. 
when  delinquent  list  is  completed,  972. 
when    land    assessed    more    than    once, 
1004. 
county   recorder   must   transmit   abstraot 
of  mortgages  to  assessor,  942. 
action  thereon,  942, 
credits,  solvent,  are  taxable^  880  20. 
debt  secured  upon   exempt  property,  880 
14. 
of  private  property  under  revenue  act, 
880  16. 
deeds.     See  tit.  Tax-Colleetor. 
conclusive  evidence  of  what,  904. 
notice  to  owner  of  land  of  application 

for,  987. 
title  conveyed  by,  906. 
to  purchaser  at  tax-sale,  987,  901i 
definition  of  terms,  886. 
delinquent      See    tit    Tax-Colloetor|   and 
CoUeetlon  of  Taxes,  this  title. 
afiUdavit  as  to  paid  and  unpaid,  990u 
amendment  of  delinquent  list,  etc.,  1080. 
assessment   and   sale  of  property  pur- 
chased by  states  1007. 
auditor  to  foot  up  unpaid,  990u 
certain  documents  evidence^  997« 
certificate,  988. 

charged  to  tax-collector,  9TS, 
deed.     See  Deeds,  this  title. 

as  to,  generally,  967-997. 
distribution  of  money  received,  1998, 
double,  not  collected,  1004. 
erroneously    or    illegally    collected,    re- 
funded, 1001. 
excess  at  sale,  disposition.  998, 
expense  of  collecting,  1019. 
ferry  and  bridge  license-tax,  676^ 
list  of  delinqnent 
as  to,  972. 
to  be  compared,  998, 
to  be  published,  974. 
to  contain  what,  972. 
misnomer  not  to  invalidate  case,  1606. 
no    sale    unless    directed    by   board    of 

equalization,   1067. 
notice  of  sale,  97B. 
•n  personal  property 

collected  by  seizure  and  sale,  997. 
in  certain  case,  how  collected,  1006. 
percentage  on  delinquent,  979. 
railroad  assessments,  988. 
redemption 

as  to,  generally,  988,  986^  1009. 
of  land  to  state,  1009. 
of  property  so  sold,  1007. 
sale,  how  made,  998. 
statement  to  be  forwarded  to  controller, 
978. 

to  be  compared  with  assessment-book, 
973. 

uncanceled,  entered  on  assessment- 
books  next  year,  1006. 

yalidity  of  sale,  protest,  1006. 

when  delinquent,  971. 
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TAXES  AND  TAXATION  (Continued), 
deputies  under  assessor,  fixlngr  number  o^ 

Wis   8. 
district  attorney 
action  against  for  refusal  to  pay  over 

moneys,  liai. 
compensation,  in  such  cases,  871. 
consent  to  modify  or  alter  assessment* 

book,  1029. 
may    dismiss    suit    agrainst    delinquent 

purchasers,   871. 
settlement  with  county  auditor,  lOSl* 
to  institute  action  against  tax-collector* 

070. 
to   institute  action  on  assessor'a  bond* 
025,   881. 
double  taxation 
as  to,  86S  3. 
of  mortsase,  881  80. 

solving  question  of  to  exerolto  right  of 
taxation,  881. 
duty  of  auditor  in   relation  ta    See   tit. 
Avdltor,  Duty  of  In  Relation  to  Ber^ 


•qualizatlon  of.     See  tits.  Oonnty  Boards 
of      Bqnallsatloni      BqnallHitlon      •f 
Taxes  I  State  Board  of  Bqnallaatloa* 
•ovnty  boards  of 

assessor  and  deputy  to  attend.  040* 

clerk  to  record  proceedings  and  alter* 
atlons,  046. 

correct  assessment,  040. 

county  recorder  to  attend,  041. 

examination  of  person  assessed,  041* 

extension  of  time  In  which  to  do  car- 
tain  acts,  1282. 

Information  and  entry  of  mortgagoi^ 
048. 

new  assessments,  044. 

no  reduction  unless  on  application  of 
person  assessed,  041« 

preservation  of  evidence,  044. 

to   correct   assessor's   list  of  person! 
subject  to  mllU^a  duty,  468. 

when  to  equalize  assessment,  08& 

witnesses  and  evidence,  041. 
state  board  of 

action   of,   where   equivalent   to  levy 
of  taxes,  064. 

apportionment  of  assessment, 
of  railroads,  021^032. 

assessment  of  railroads,  026-020* 


to  be  prosecuted  for  making  f rauda« 
lent  assessment,  061. 

to  make  statement  to,  022. 
auditor  to  follow  directions  of,  99U 
chairman,  78. 
chansres  to  be  transmitted  to  auditor^ 

060. 
derk 

as  to,  70. 

salary  of,  0S2. 
clerk   and    members    may   administer 

oaths,  062. 
correction  of  assessment,  046. 
oqualization,    when    auditor    fails    to 

forward  statement,  060* 
expenses,  062. 
may  extend  time,  068. 
members  composinSi  70. 
notice  of  delinquency,  038. 
number  of  reports  printed,  00. 


penalty  for  failure, 
powers  and  duties,  040. 
publication  of  duplicate  record, 
record  of  railway  assessment, 
refusing   to   obey    rules    and   reffulo«» 

tions  of,  061* 
■alarles   of,   062. 
time  of  report,  60. 
to  fix  rate  of  taxation,  068. 
to    notify    supervisors    of    tax    to    b€ 

levied,  050. 
who  constitute,  78. 

exemption  

act  providing:  for  invalid,  when,  870  10. 
constitutionality  of  laws,  870  9. 
of  church  property,  when,  888» 
for  local  purposes,  18. 
for  preserving  public   health,  741* 
for  school  purposes,  02. 
franchise,  state  has  power  to  tax,  881  86. 
good-will  in  shares  of  stock  not  trading 
corporation,  880  19. 

lands 

formerly    belonging    to    United    StJitoo 

can  be  taxed,  881  86. 
of  Irrigation  district,  880  16. 
levy  of  taxes.     See  tit.  Ijovy  of  Vaxen. 
action   of   state   board    of   equalisation 

where  equivalent  to,  066. 
as  to,  068. 
eif ect,  066. 

for  school  purposes,  060* 
for  state  purposes,  068. 
of  school-tax.     See   tit.   Sehool-Ta:^ 

as  to,  060. 
power  of  counties  to  levy,  1078. 
rate,  068. 
■upervisors  to  regulate  county  rate  o^ 

064. 
to     pay     damages     recovered     against 
municipal    corporations    and    dtleik 
1180. 
license  for  toll-bridges  and  ferries,  OTBIi 
Ben 
Of  poll-tax,  1028. 
on   personal   as   lien   on   real   property, 

060. 
on    real    property    and    improvements, 

lien  upon  both,  060. 
taxes     operate     as    judgment     or    Uoa 
against  property,  801,  066. 
lists 

compensation  for  making,  070. 
delinquent,    tax-collector   to   dellTor  to 

auditor,  072. 
of  property,  and  persons  subject  to,  804 
to  be  compared  with  what,  078. 
to    be    furnished    to    assessor    by   sur- 
veyor-general, 026. 
to  contain  what,  072, 
to  be  published,  074,  076. 
loans  and  solvent  credits,  880  SO. 
■Uleage 

controller    to    deduct    from    payments 

made  by  treasurer,  1027. 
oounty  treasurer  forfeits,  when,  ISM. 
rate  allowed  county  treasurers,  1027. 
to  tax-collector  for  seizing  and  selling 
personal  property,  008. 
mining  claim  is  taxable  property,  881  SO. 
mining  company  stock,  property  In  for- 
eign state,  888  6. 


TJUCBS  AMD  TAXATION  (Continued) 


as  to,  880  21,  22. 

assessed   at   Its    nominal    value    Is   aa« 

sessed  at  its  true  value,  M9  14. 
assessor  to  pay,  1018. 
county  treasurers  to  pay  to  state  treas- 
ury, when,  lOaSy  1027. 
statement   concerning:,   paid   by  countj 

treasurer,  1027. 
tax-collector  to  pay,  when,  000. 
mortgage,  double  taxation  of,  881  SO* 
auitlonal  bank  stoek 

as  to  assessment  of.  888. 

assessor's  duty  in  assessing,  88S. 

authority  of  state  to  tax,  884  2. 

deduction,   884. 

discrimination  in  favor  of  stato  banki^ 

invalid,  884  8. 
national  banks  are  agencies  of  fedonU 

government,  884  6. 
personal   assets  of  national  bank  con- 
sidered  apart  from  stock,  88B  C 
present  section  unconstitutional,  884  t. 
purpose  of  congress  in  fixing  limits  of 

state   taxation,   884  4. 
restriction  of  United  States  statute^  886 

7. 
shares  of  stock  in  national  bank  proper 
subjects  of  state  taxation  of,  88B  8. 
to  be  assessed,  888. 
new  assessment.     See  tit.  Assessment  mi 
Taxes. 
supervisors  may  direct,  when,  fM4. 
notices 

of  amendment  to  delinquent  list,  1080b 
of  sales 

of  personal  property,  008* 
of  property,   075-077. 
publication,  068. 
tax-collector  to  publish,  807* 
to  specify,  what,  867y  068. 
orders  on  treasury  of  the  United 

880  12. 
ownership  Is  Immaterial,  881  SI. 
pnymeat  of  taxes 

date  to  be  marked  by  collector, 
into    state    treasury    by    county 

urers,    1026-1027. 
of  moneys 
by  assessor  to  county  treasurer,  1018. 
by  tax-collector  to  county  treasurer* 
070. 
of  taxes 

entitled  person  to  certifleateb 
in  legal-tender  notes,  1081. 
in  what  coin,  1081. 
on  estate  of  decedent,  008. 
receipt  given  upon,  068. 
time  and  place,  007»  008. 
penalty 

auditor  failing  to  report,  1026. 
county  treasurers  failing  to  settle, 
for   assessors    failing   to    render   state- 
ment, etc.,  to  state  board  of  equal- 
ization,   022. 
for  disobedience  to  rules  of  state  board 

of  equalization,  061. 
for  fraudulently  assessing  property  bo- 
low  value,  851. 
for  tax-collectors   not   filing  statement 
and  paying  moneys,  070. 
percentage  for  delinquencies.  OM  0. 


sutoo, 


Veraonai  vroyertr 

assessed  in  one  county,  effect  of  where 

owner   removes,   1000. 
assessor  to  collect  taxes,  when,  lOlS. 
consigned,  how  assessed,  000. 
deficiency,  how  collected,  1018. 
defined,  880. 
delinquent- tax    added    to    tax    on    roal 

property,  074. 
excess  at  sale,  how  disposed  of;  lOlS* 
fees  of  collector  for  sale,  008. 
poll-tax  lien  on,  1021. 
rate  on,  how  determined,  1017* 
remaining  unsold,  008. 
•ale  of 

at  public  auction,  08& 

when,   008. 
■elanre  and  sale 

as  to,  007. 

how   conducted,   1017. 
tax,  on  what  lion,  060. 
title  in  purchaser  at  sale,  OOOw 
to  seize  and  sell,  when,  lOlB, 
poll-taxes 

assessor  to  make  returns,  1092; 
auditor  credited  with  returned  receipt^ 

102S. 
blank  receipts,  1021« 
blanks  delivered  to  assessor,  1091. 
by  whom  collected,  1090. 
compensation   of   assessor  for  oonrtoo^ 

1024. 
duty  of  auditor,  1021. 
duty  of  treasurer  in  relation  to  blanks 
1021. 

oxemptions  from.  See  tit.  PoU-Taz* 

as  to,  1020. 
In  £21  Dorado  county,  1024. 
liability  of  debtor  for  credltor'Sb  102& 
Hen  on  property,  102S. 
proceeds,  where  paid,  1094. 
reeeipt  for 

as  to,  1022. 

evidence  of  what,  1022. 
rights  of  debtor  paying,  1092, 
road.     See  tit  Poll-Tax. 
roll  of  persons  subject  to,  1098. 
seizure  and  sale,  1021. 
style  of  blanks  to  be  changed,  1091. 
unused  receipts  returned,  1098. 
who  liable,  1020. 
possession   of  public   lands   under  olaliii« 

taxable,   881   87,   S8. 
possessory  interest  In  lands,  881  S4. 


of  government  to  tax,  889  42-46. 
of   is    lodged   with    legislative   branoh* 
880  24. 
extent  of  sovereignty,  880  2S. 
pre-emption    claim    Is    taxable   by    state* 
889  89,  40. 


as  used  In  constitution,  889  47. 

assessed  at  full  cash  value,  881. 

consigned,   how  assessed,  800. 

corporation,  where  assessed,  010. 

escaping  assessment  previous  year,  how 
assessed,  014. 

In  litigation,  to  whom  assessed,  018, 

list  of,  subject  to  taxation,  804. 

of  absent  or  unknown  owner,  how  as- 
sessed, 007* 


UM 
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TAXES  AND  TAXATION  (Continued). 
property 
of  deceased  person,  to  whom  assessed, 

of  municipal   corporation   exempt  from 

taxation,   882   49. 
of  state  exempt  from  taxation,  889  49. 
of  United  States  exempt  from  taxation, 

882  49. 
partnership,  where  assessed,  01<l. 
poll-tax.  Hen  upon,  1028. 
sold  for  taxes,  stampinsr  on  subsequent 

bills,  M4. 
statement  of,  to  assessor,  MOu 
subject  to,  877. 

constitution  and  laws  regrulatlnff,  880 
18. 
value,  how  ascertained  where  party  ro* 

fuses  statement,  80S* 
what  subject  to  taxation,  877. 
wilfully  concealed,   how  assessed,  01& 
public   domain   of   the  United   States  ex* 

empt  from  taxation,  882  48. 
Vnblleatlon 
afiidavit  and  copy  of,  filed  with  whom, 

978. 
how  made,  978. 

of  amendment  to  delinquent  list,  lOSOb 
of  delinquent  list,  974. 
of  notice  of  sale 

of  personal  property,  998. 
with  delinquent  list,  97B. 
of  tax-collector's  notice,  908» 
to  desifirnate  what,  977* 
purchaser  at  tax-sale 

deed  conveys  what  title,  990. 
of  personal  property  sold  for  taxes,  998i 
to  receive  certificate,  964. 
when  enetltled  to  deed,  967. 
railroad  lands,  taxation  of,  882  50. 
rate  of,  908. 

real    property    owned    for    purposes    of^ 
where  county  divided  or  boundary  al- 
tered, 1007. 
reclamation  district  property,  880  17. 
revenue  derived,  078. 
Behool 

amount  of,  to  be  raised,  92,  969. 
ballots  at  election,  what  to  contain,  442. 
certificate  of  election,  448. 
controller  to  make  annual  estimate  oU 

92. 
eovBty 

auditor,  when  to  levy,  489. 
levy  of,  480. 

proceeds,  to  whom  paid,  489. 
district  electlom 

notice  of,  to  levy,  441^  442. 
to  determine,  440. 
duties  of  assessor,  448. 
Judfires  of  election,  442. 
maximum  rate,  444* 
no  compensation  for  collecting,  44& 
returns  of  election,  442. 
school  lands,  879  7,  8. 
seat  in  stock  exchange  board  not  taxablo 

property,  882  61. 
shares  of  stock  In  corporation,  valuation 

for  purposes  of  taxation,  888. 
solvent  credits  are  taxable,  880  20. 
state 

may  acquire  property  by,  27. 
property  not  to  be  taxed,  881  29. 


stockholder  cannot  be  assessed  upon  cor* 

ti  float e  of  stock,  888  6. 
stocks  and  bonds  secured  by  pledflro  aro 

taxable,  882  52. 
snpervlsors 

date  of  action  of  board,  965  8. 

mayor  has  no  veto  of  action  of  board, 

966. 
omission  of  word   "cents"  by  board  in 

fixing  rate,  elfect,  965  5. 
to  regulate  county  rate,  964. 
writ  of  mandate  will  not  issue  to  en- 
force veto  of  rate  by  mayor,  966  0. 
tax 

assessed  rather  than  levied,  902  6. 
assessed      upon      improvements      made 

upon     public    non -assessable     land, 

969  2. 

cannot  be  extended  by  construction,  881 

27. 
does   not   depend   upon   assent   of   tax- 
payer,  28. 
on  personal  property,  operates  as  Hen 

on  real  property,  969. 
paid    to    United    States    upon    distUled 

spirits,    882    68. 
to    operate    as    Judgment-Hen    against 

property,   966,   960   8-35. 
upon    mortgage    interest    in    land,    not 

void,  when,  948  5,  6. 
upon  real  property,  and  upon  improve- 
ment Hen,  upon  both,  969. 
taxation   of   state   property   not   contem- 
plated, 881  29. 
to  keep  wharf,  chute,  and  pier,  080L 
to     pay     compromised     indebtedness     of 

reclamation  districts,  880. 
to  tax  people  exists  only  in  legislators^ 

949  16. 
under  municipal  charter,  22  20. 
valuation  by  different  boards  of  officers, 
949   17. 

value  of  lands  Improved  by  reolamatlon, 
880  18. 

when    state    the    purchaser    at    tax-sale, 

1007. 
when   supervisors   fail   to   levy   tax,   etc 


TAXPATBR.     See  tit  Collection  of  Taxi 

may  enjoin  collection  of  taxes,  when, 
11. 

VBACHBR'S  CERTIFICATB.  See  tits.  Couity 
Boards  of  ESdueatloaf   Seliools. 
Classification  of,  890. 
lost  or  destroyed,  restoration  ot  1224. 
permanent,   issued   by   whom,   and  when. 


VBACTHBRS.     See  tit  Sehools. 

age  requisites,  420. 
attending  institutes,  to  receive  pay, 
authority  to  suspend,  41ii 
tflsmlasal  of 

appeal   from,  410. 

as  to,  generally,  41ii 
oHgibility  of,  420. 
experienced  for  beginners,  417, 
fee  for  certificate  of  to  be  paid  Into  la« 

stitute  fund,  807. 
geaeral   duties  of 

as  to,  41& 

conduct  of  children,  418. 

enforcing  rules,  418. 
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TE:a.CHERS  (Continued). 
K«neral  diitlea  of 

In  openlnff  and  closlnff  schoolt,  41& 
to  file  certificate  or  diploma,  418. 
to  keep  register,  41& 
to  make  report  to  superintendent,  41& 
other  reports,  41ft» 
Insulting,  449. 

removal  of,  by  board  of  trustees,  881  tt4» 
salaries  of,  S6S  17,  881  6-8. 
scHool  month  of,  418, 
special  duties  of,  480. 
term  of  office  or  emplosrment,  881  6. 
^warrant  in  favor  of.    See  tit.  Teselii 
none  unless  lie 

holds  certificate,  480. 
performs  his  duty, 
was  employed,  480. 
to  be  drawn,  when,  488* 

TBikCHBRS'  INSTITUTES.      See   tit   8ek0^lfl» 
coiuitT  teachers'  Imstltiitcs 

as  to,  srenerally,  S66y  887. 

expenses  of,  how  paid,  887. 
held    in  other  counties,  when,  886^ 
in  eitles 

as   to,  generally,  868. 

duties  of,  868. 
In   coantles 

as   to,  generally,  888,  887* 

duties  of,  888. 
institute   fund,    fee   for   teachers'   oartUI* 

Gates  to  be  paid  into,  887* 
lenerth  of  session,  887. 
pay  of  teachers  in  attendance  ol^  887* 
TESACHBR'S  RBGISTESR 

lost  or  destroyed,  restoration  of,  1884. 

TESCHNICAIi    WORDS.      See    tit.    Cosstrae- 

tlOB. 

how    construed,   14, 

TBHAMA   COUNTY 

assemblymen  of,  48, 

boundaries  and  county  seat  of,  1848» 

county  seat  of,  1048. 

description  and  boundaries  of^  1848» 

distance  from  Sacramento,  48. 

notaries  public  in,  168. 

salary  of  district  attorney  ol^  114T* 

TEI^EGRAPH   COBIPANIB8 

how   assessed,  826. 

TELEPHONES   COMPANIESS 

regulating,   718   289. 
regulating  charges  of,  718  840. 
use  of  streets  by  regulation  of^  718  liL 
TENSES 

construction  of,  14, 
TENURE 

definition  of,  B  2. 
of  office,  preserved,  & 
TERM   OF  OFFICE 

of    certain    officers,    78. 
TERRITORIAL  JURISDICTIOIf 
limitations  on,  25. 

purchase  of  land  by  United  States,  80* 
TEXT-BOOKS 

adoption  of,   legislative  function,  488  7. 
purchase    of    state    series    by    board    of 

trustees,  878. 
shall  adopt  series  of  text-books,  881   18. 
to  be  continued  in  use  in  schools,  408, 
THE  PEOPLE 
sovereignty  resides  in. 


THEATERS 

license  for,  788, 

TICKETS.     See  tits.  Ballots  i  Bleetloi 

to  be  delivered,  874. 
messenger  to  deliver,  978. 

compensation  of  messenger, 
new  election,  cost  of,  975. 
prevention  of,  by  destruction  of  ballot^ 

276. 
receipt  therefor,  974. 

TIDE-LAND.     See  tit.  Lands. 

TIDE-LAND        COMMISSIONERS^        STATE 
BOARD  OF 

appointed  by  governor,  78, 

number  of  members,  78. 

number  of  reports  printed,  88, 

term  of  office,  78. 

to  transmit  certain  lists  to  assessor,  898. 

when  to  report,  88, 

TIB  VOTE 

between     candidates     for     delegates     at 

primary  election,  888. 
la  election 
for    governor   and   lleutenant-govemor» 


other  than  for  governor  or  lieutenaat- 

governor,  997. 
proceedings  on,  997»  99a 

TIMBER.    See  tit  Lvmber. 

TIBIE.     See  tit.  Conapvtatlen  of  TlntOb 

certain    limitations    of,    how    affected   bjr 

code,  11. 
computation  of,  19^  787. 
construction  of,  14. 
day  consists  of  what,  787, 

"day-time"   defined,  788. 

fractions  of  day  considered,  when,  787 
2,  S. 

Interpretation  of  term  "day,"  787. 

"night-time"  defined,  788. 
"day-time"  and  "night-time,"  788. 
during  which  county  offices  open,  ttt^, 
how  computed,  787. 
leap-year,  787. 
method  of  computing,  19. 
of  opening  and  closing  polls,  98L 
of  payment  of  taxes,  published  in  notloe, 

887. 
of  sale  to  pay  taxes,  888. 

notice,  877. 
atate  board  of  eaualisatlon  may  extend. 


week  consists  of  what,  787. 

when  auditors  to  settle  with  controller. 
1898. 

When  treasurers  to  settle  with  controller. 

1098. 
year,  and  its  parts,  787* 

TITLE   OF   ACT 

as  to,  1. 

TITLE  TO  PROPERTT 

by  tax-collector's  deed,  888, 

of  purchaser  of  personal  property  seised 

for  taxes,  888. 
original  and  ultimate,  97. 
to  cemetery  grounds,  747^  74Si 

TOLL-BRIDGES.     See   tits.   Brldgcsf  PnMto 
Ferries  and  Toll-Bridges. 

action  of  supervisors  thereupon,  878, 


TOLL-BRIDGES  (Continued). 
application  for  leavo  to  eoaatraet 

action  of  board  of  supervisors  oii»  f79» 

as  to,  generally,  W9, 

hearing  on,  679. 

what  board  may  require,  680. 
banks  to  be  kept  In  repair,  W8» 
bond  of  owner  or  keeper  of,  674k 
channel  of  navigable  streams  to  be  kept 

clear,  080. 
completion  of,  081. 
county  may  purchase,  9SU 
dedicated  to  public  use,  078  8. 
duty    of    supervisors    granting    Authority 

to  construct,  074. 
failure  to  rebuild,   effect  of,  074  €• 
franchise   expiring  by  limitation  or  for- 
feiture, 074  7. 
franchise  granted   for  no  other  purpose^ 

074  8. 
how   constructed   over   navigable  waters^ 

080. 
how  lands  are  acquired  for  use  of,  078, 
inquiry   of  supervisors,   fixing  tolls.  070^ 
lands,  how  acquired  for,  078» 
license   for,   784. 
license-tax 

and  rates  of  toll,  07B. 

as  to,   generally,  081, 

how  fixed,  07B. 
no    bridges    to    be    licensed    on    oertala 

streams,  0711, 
notice  must  be  proved,  074. 
over  streams  navigated  by  rafts,  08Ou 
owner  of  land  to  be  preferred  to  build* 

077. 
penalty  for  avoiding  tolls,  08]* 
persons  exempt  from  toll,  081* 
protection  of,  080* 
rate  of  toll 

how  fixed,  07B. 

to  be  posted,  078. 
report  of  owner  of,  078. 
revenue  derived  from  license-tax,  078L 
right  of  eminent  domain  may  be  invoked* 

074  11. 
■vpervlsor 

granting   authority    to    construct,    may 
require  what,  080. 

Interested  In,  disqualified,  070. 

may  regulate  weight  of  burden,  08Ow 

to  fix  tolls,  07B. 
tolls 

how  fixed,  08l« 

penalty  for  avoiding,  081* 

rate  of,  080. 
use  of  highways  for,  080. 
when   board   to   grant   authority  to  eon* 

struct,    073,   070. 
when  meets  two  counties,  070. 
when  to  direct  license  to  issue,  070* 
where  assessed,  911. 
within  one  mile  of  another,  070, 
TOLL-FBRRIBS.     See   tits.   Ferriefl|    PnUI* 

Ferriea  and  ToU-Brldgca. 
application  for  leave  to  erect,  0Sli 
duty  of  board  of  supervisors  on  applies 

tlon,  082. 
notice  of  application,  0Sli 
penalties  recovered,  how  disposed  ol^ 
power  of  board  of  supervisors,  08X 
TOLL  PROPERTY 

may  be  dedicated  to  public  use^  018  89. 


TOLL-ROADS.      See    tit.    Roads 


abandonment  of,  effect, 
acquiring  lands  by  grant,  000. 
action  of  supervisors  on  application, 
amount   of   real    estate   corporation   may 

hold,  004  8. 
application  for,  unnecessary,  when,  •07* 
appraisement  and  award  made,  and  effect 

of,  009. 

appropriation    of    damage    for    highways 
taken,  000. 

appropriation    of    private    property    for* 

004  8. 
authority  to  construct,  004  4. 
bridging  streams,  007. 
collection  of  toll,  right  to,  004  6,  0. 
eommlssioners   from   other  counties,   how 

appointed,  000. 
compensation    of    commissioners,    000. 
conveyance  of  public  reason  for  road,  800 

7. 
county  may  purchase,  how,  0001 
dedication  to  public  use,  004  8. 
duty  to  fix  rates  of  toll,  004  8. 
easement  revocable,  004  10. 
erection  of  gates  on,  008. 
exclusive  privilege  for  cannot  be  grants^ 

004   12. 
•xplratlon  of  term,  004  18. 
franchises  and   extensions,  000. 
garden  cannot  be  injured  without  cooaent 

of  owner,  007. 
granting  franchise  for,  004  14. 
guide-posts  to  be  erected,  where, 
hearing  of  application  for,  OOS* 
how  to  be  constructed,  007* 
Inspection  and  repair  of 
as  to,  generally,  07L 
by  commissioners  of  highways  or 

overseers,  071. 
closing  gates,  071. 
defects  in  road  to  be  reported  to  whom, 

071, 

enforcing    obedience    of    commiasionen 

and  overseers,  071. 
penalty  for  using  road,  when,  071» 
inspection,  certificate  and  completion  oC 

008. 
Interest  in  toll-road  of  company  not  pri- 
vate property,  004  15,  16. 
laying  out  the  road,  OOO. 
management   and  control   ot  004  IT* 
map  and  report  of  road,  OOO. 
may  re-lay  with  what  material,  807. 
mile-stones  and  posts  along,  OOS. 
notice  of  application  to  construct,  888; 
one  road  corporation  using  road-bed  of 

another,  887. 
parallel  roads  may  be  constructed,  884  18. 
possession  and  collection  of  tolls,  884  18, 

20. 
presumption  that  party  constructed  road, 

004  21. 
public  easement  rather  than  private  prop- 
erty, 006  22. 
ynblle  highwaT 

as  toll-road,  008  80-28. 
conversion  of  into  toll-road,  088  88-88. 
right  of  way  on  road,  008  80,  8L 
right  to  construct  and  operate  toll-roads. 
29. 


TOliL-ROADS  (Continued). 

special  meeting  of  supervisor*  on  appU- 

cation  for,  66B. 
trespass  upon,  penalty  for,  671. 

M     of  ^^ 

action  for  penalty  or  trespass,  9rt» 

as  to,  generally,  670. 

encroachments,    how    removed,    9r^ 

persons  exempt  from  tolls,  670. 

who  liable  for,  penalty  what.  670. 
water  cannot  be  Injured  without  consent 
of   owner,   667. 
TOLI.S.     See  tits.  ToU-BrId»es|  ToU-F«wl€«| 

Toll-Roads. 
licenses  to  take,  784. 
on  bridges,  who  exempt,  681i 
on  roads,  who   exempt.  670. 
penalty  for  avoiding,  681. 
rate  of  bridge  and  ferry,  675,  681. 
rate  on  wharves,  piers,   etc.,  686. 
rate  to  be  fixed  by  harbor  commlsBlonor^ 

B78. 
rate  to  be  posted,  678. 

TON 

definition  of,  761. 

TOWN   LANDS 

certain  acU  relative  to,  1181. 

exempt   from    laws   concerning   wliarvea» 

687. 
may  adopt  sanitary  regulations.  740. 

TOWNSHIP  OFFICBBS.    flee  tit.  Oovsty  Of- 
ficers. 
eligibility,  1104. 
enumeration  of,  HOB. 

1'RADB-MARKS 

assignment  of,  707. 

definition    of,   767.  

exclusive  use  of,  how  eecured.  TUT. 

Injunction  in  relation  to,  757. 

record  of,  by  whom  kept.  757. 

to  be  filed  with  secretary  of  stat^  TW. 

trades-unions 

may  adopt,  758. 

Infringement  of,  how  prosecuted,  758. 

TRADBS-UNIONS 

may  adopt  trade-mark,  758. 
requiring    employees    to   withdraw   from* 
707  171. 

TBADING-STABIP8 

definition  of,  718  242,  248. 
giving  of  not  a  lottery,  714  248. 
licenses   of.  714  240,   247. 
not  a  lottery,  714  244. 
prohibition  of.  Invalid.  T14  248. 
tax  on,  714  248. 

TRANSFER  OF  CAVSB 

by  insurance  company  from  state  to  fed- 
eral  court,  cause  for  revoking  licenaeb 
11& 

TRAVBLINO  RXPBINSBS 

of  superintendent  of  public  instruotloa* 
104. 

TRBASVRBR 

annual  settlementa  with  auditor.  1681* 

dty 

bonds,  1167. 

duties.  11601. 

term  of  ofllce.  how  fixed.  1164, 


dnty  of  . 
in  cities,  1160. 
in  paying  warrants,  186. 
In  relation  to  state  printing  fund,  HI. 
•f  county 
bonds,  HIS. 
books  and  vouchers  subject  to  inspee- 

tlon.  1123. 
compute    interest   on    sales    of   swamp* 

■     lands,  806. 
counting  money  in  treasury,  1184. 
disposition    of    property    received   from 
coroner,  1121. 

duty 

as  to,  generally,  1116. 

as  to  warrants  drawn  by  trustees  of 

reclamation   districts,   822-824. 
where    list    of    assessed    charges    for 

reclamation    purposes    filed    with. 


funds  reserved  sixty  days  therefor,  1120. 
may  refund  taxes,  when,  1001. 
mileage    and    fees    deducted    by    con- 
troller,   1027. 
mileage  for  making  settlement,  1027. 
mode  of  redeeming  warrants,  1110. 
must    note    interest    paid    on    warrant. 

1120. 

must  permit  auditor  to  examine  i»ooks, 

1122. 
must  receipt  for  money,  1110. 
no  commissions  allowed,  1122. 
no    compensation    for    keeping    school 

money,  445. 
not  to  loan  public  money  or  make  gen- 
eral deposit,  1121. 
notice  of  redemption  of  warrants.  lUSi 
office  at  county  seat,  llll« 
payments  on  state  lands  made  to,  and 

duties  thereupon.  850. 
penalty 

for    neglecting    to    pay    over    money. 

1026. 
for  not  reporting,  1120. 
prepare  blank  poll-tax  receipts,  1021. 
priority  in  payment  of  warrants,  1110. 
quarterly  report  to  controller  of  state, 

804. 
registry    of   warrants   when    no   fundi^ 

1110. 
report  to  supervisors.  1120. 
reside  at  county  seat,  lllS. 
retain    moneys    received    from    sale    of 

swamp-lands,  804. 
settlement 

when  and  how  made,  1120. 
with  county  auditor,  1081. 
supervisors  may  suspend,  1121. 
tax-collector  to  pay  to,  860. 
to  file  with  auditor  copy  of  controller's 

statement,  1027. 
to  pay  over  moneys 
received  for  lands,  804. 
when   reclamation   completed,  8S3. 
to  pay  warrants,  in  what  order.  1008. 
to  receive  no  money  unless  on  certifi- 
cate of  auditor,  1118. 
to  report  to  register  of  state  land  offloe^ 

804. 
to  turn  over  lists  to  district  attorney, 

when.  820. 
what  to  state,  and  how  published.  1110. 


TREASURER  (Continued). 
of  eountr 

vrhen  miuit  ane 
coroner,  1131. 
district  attorney,  lUl* 
when  to  settle  with  controller  and  state 
treasurer,  1036. 
•f  deaf,  dnmht  and  bUnd  aayluik     Sea  tit. 

Deafy  Dvmby  aad  Blind  Aaylaak 
•f  Insane  asjlnm.    See  tit.  Tnsana  Aaylaaif 
•f  state 
a  civil  executive  officer,  T^u 
bookkeeper  of,  and  salary,  tC 
clerks  in  office  of,  70. 
custodian  of  bonds,  IM. 
deputies  ot,  and  salaries^  94» 
duties  of 
seneral,  US. 
in  certain  cases,  IBS* 
in    regard    to    state    harbor   commla* 
sioners,  686. 
dx    officio    member    of   board    of    atatd 

capltol   commissioners,   TC 
general  duties,  OS. 
general  fund,  consists  of  what*  9^ 
inspection  of  board  of  examiners,  in* 
limitations    upon    receipt   and   payment 

^t  Money,  OS. 
maxdamna  of;  to  pay  void  warrant,  M 

note, 
may    be    prohibited    from   paying   con- 
troller's warrants,  USS. 
may  employ  two  watchmen,  04. 
mode  of  election  and  term  of  cfflotb  Vl^ 
number  of  report  printed,  90. 
official  bond  of,  04. 
porter  for,  OS. 

powers  and  duties  of  watchmen,  04. 
prohibited  from  dealing  In  certain  sorlp^ 

18«. 
•alary  of 
as  to,  04. 

of  bookkeeper  for,  04. 
of  clerks  of,  04. 
of  deputies  of,  04. 
to  advance  money  to  employees  of  state 

printing  office,  when.  111. 
to  reside  at  Sacramento,  174. 
vacancy  In  office,  how  filled,  SlSt 
watchmen    for    treasury,    and    salarlei^ 

04. 
When  to  report,  00. 
property  found   on  body  to  be  delivered 
to,  by  coroner,  1144. 

TREBS.     See  tit.  Shade  Trees. 

destroying  shade,  or  ornamental,  on  hlgb« 

ways,  654. 
fallen,  removal  of,  654. 
liability  for  injury  to  such,  097. 
may  be  planted  on  line  of  highway, 
ownership  of,  bordering  on  highway, 
penalty  for  felling,  in  navigable  streams, 

S4d. 
removal  of  fallen,  from  highways,  9BS» 
supervisors     to     encourage     planting     of 

shade  and  ornamental,  1000. 
unauthorized  felling  pf,  604» 
on  highways,  664. 

TRESPASS  OF  ANIMAI.S 

action  for,  on  toll-roads,  671. 
acts  concerning,  preserved,  18t 
on  public  lands,  27. 


TRINITV  COUNTT 

assemblymen,  40. 

boundaries  and  county  seat,  104BL 

county  seat  of,  1045. 

description  and  boundaries  of^  104li 

distance  from  Sacramento.  40. 

notaries  public,  16& 

salary  of  district  attorney,  1147. 

T&UST  DEEDS 

recorder  to   furnish  list  of;  to  board  of 
equalisation,  043. 

TRUSTEES 

assessment  of,  008. 

bonds  of,  provisions  governing.  906, 

of    burylng-ground    of    state.      See    tit 

Bnrytng*Oronnd  of   State. 
Of  library  of  state.     See  tit.   lAhrmrw  eC 

State. 
Of  normal  schools.     See  tit. 
of  reclamation  districts.     See  tit. 
of  schools.     See  tit. 


TRUSTS 

Regulation  of  compensation,  714  26Ql 

TUG-BOATS 
pilotage,  66S. 
pilots   for,  6601 

TUITION 

Ot  University  of  California.     See  tit.  Vs^ 
▼eralty  of  Callfomla* 
as  to,  328,  sss. 
free  scholarships,  SSO. 
free  to  residents  of  statet  irhen. 


TUI<ARE  COUNTT 

act  for  better  protection  of  atock-ralsei^ 

preserved,   18. 
assemblymen,  40. 

boundaries  and  county  seat,   lOBS. 
county  seat  of,  1066. 
description  and  boundaries  of.  166C 
distance  from  Sacramento,  41* 
notaries  public,  168. 
salary  of  district  attorney,  XE47« 

TUOLUMNE   COUNTT 

assemblymen,  40. 

boundaries   and   county  seat,    1064, 
county  seat  of,  1064* 
description  and  boundaries  o^  166^ 
distance  from  Sacramento,  41. 
notaries  public,  166. 
salary  of  district  attorney,  1147. 
treasurer,  when  to  settle  with  coatrolltf, 
1026. 

UNCLAIMED   PROPERTY 


may   retain   goods   until   charges  paid, 

762. 
responsibility  ceases,  when,  788. 
common  carriers  are  not  affected  by  pro- 
visions of  codep  783  2. 
fees  of  officer,  768. 


proceeds    of    sold    property    nnolalmed, 

where  to  go,  768. 
unclaimed  within  sixty  days,  to  be  sold* 

763. 

UNION  DISTRICTS.     See  tit  Scheels. 

election  of  trustees  of, 
school  boards  of,  806. 
subdivisions  of. 


ufDmz. 


UNIOlf  HIGH-SCHOOIi.     See  tit   SelM«lfl* 

district  consisting  of  but  two  school' dis- 
tricts. S8S. 
duty  of  board  of 

of  education  of,  407. 

of  supervisors,  as  to,  dlNT* 
issuance  of  bonds  to  rebuild  in  case  of 

conflasrratlon,  laiQ. 
school  boards  of,  WS. 
acetarian 

books  prohibited,  408. 

teachinsrs  prohibited,  408. 
superintendent  to  determine  name  of,  SM, 

DlflON  OF  ACT  AND  INTISNTIOH 

necessary  to  acquire  new  residence*  aai4. 
DNIONS,  BTO.     See  tit.  Trades-UalOM. 

requirlnff  employee  to  withdraw  from,  TOT 
171. 

UNITED  STATBS 

army,    laws,    rules,    and    regulations    of, 

how  far  applicable,  408. 
articles  of  war  of,  when  in  force,  408. 
definition  of  term,  14. 
Jurisdiction   of  state   over  land  ceded  or 

condemned  by,  SB»  SO. 
may   acquire  sites   for   submarine   liffbt- 

houses,   beacons,   etc,  M. 
rights  of  dtisens,  8S. 
sovereignty  of,  90  28,  29. 
term  defined,  14. 
CTNITBD  STATBS  ARUY  CUSTOMS.    See  tit. 

National  Guard. 
mnVBRSITT   GRADUATBS.      See   tit.    UakU 
veralty  of  California. 

DNIYBRSITY  I<ANDS 

certain  moneys  to  be  paid  out  of  treasury 

by  order  of  regents,  800. 
delinquent  list  of  purchasers,  800. 
land  agent  of  nnlvorslty 
duty  of,  808. 

has  no  power  to  sell  after  selection  mad 
location,   808    4-6. 
patent  under  agricultural  land  grant,  808 

7,   8. 
prior  selection   under  other  land  grants. 

808  9. 
purchasers  who  have  not  paid  up,  800» 
regents  to  select  and  sell,  808. 
■eleetlon 

and  sale  of,  808. 

finding  in   contest  to  agricultural  col- 
lege land,  808  10. 
ONIVBRSITY   OF   CAXIFOBNIA 
academic  senate  of  university, 

general  powers  of.  840. 

proceeding  of,  840. 
annual  oxamlnatloB 

for  degrees,  880. 

method  of  determination  at, 

resident  of  university,  880. 

students  not  residents  of  university, 
appointment  of  other  regents,  848. 
buildings  of.   SeetitBogentaof  VnlToratty. 
cadeu,  840. 

certificate  of  proficiency,  840i. 
college 

may  be  afilllated  with  university, 

of  letters,  scope  of,  888. 

to  be  maintained,  S8T. 
construction  of  buildings,  844, 
contests  on  sale  of  land,  800. 
control  by  board  of  regents, 

Pol.  C.--85    ^• 


course  of  instruction, 
degrees 

annual  examination  for,  880. 

certificates  of  proficiency,  840. 

in  college  of  letters,  840. 

method  of  determination  at, 

of  graduates  at  afilllated  colleges,  840i 

proper  to  each  college  conferred,  840b 

students  not  residents  of  university,  880. 

students  resident  of  university,  888. 

to  graduates  of  colleges  afilllated  with, 
840. 
delinquent  purchasers,  808, 
duties  of  president,  888. 
endowment,  841, 
equipment  of  cadets,  840. 
fees  and  rates  of  tuition,  888. 
free  scholarships,  880. 
fmd 

for  current  expenses,  844, 

may  be  drawn  from  state  treasury,  844, 
general  powers  and  duties  of  regents,  848. 
general  powers  of  academic  senate,  840. 
government  and  discipline,  888. 
how  appointed,  and  term  of  oi&ce,  T4. 
Income  at  disposition  of  regents, 
land  agent,  duty,  808. 
management  and  control  of,  648. 
moneys  paid  on  order  of  regents. 


of  appointed  regents,  848, 

of  members,  TO. 

of  regents  to  constitute  quorum, 

of  report  printed,  08. 
objects  of,  88T. 
ofldcers  of  cadets,  840. 
president  of  board  of  regents,  848. 
president  of  university,  888. 

duties  of,  888. 
proceedings  of  academic  senate,  840. 
qualification   and   choice   of  secretary   to 

board  of  regents,  840. 
regents  of.    See  tit.  Regents  of  University. 

as  to,  T8  8. 

receive  no  compensation,  848, 

to  select  and  sell  lands,  808. 

when  to  report,  00. 
report  of  military  instructor,  84T* 
residence  and  duties,  848, 
retired  officers,  84T. 
sectarian  tests  prohibited,  840. 
specimens    to    be    delivered    to    by   otato 

geologist,   118. 
state  normal  school.  See  tit.  State  Normal 

Schools, 
atndents 

arbitrary  exclusion  of,  888  !• 

as  to,  generally,  888. 

females  entitled  to  admission,  888  t. 
system    of    manual    labor    in    connection 

with  agricultural  college^  840. 
temporary  buildings,  844. 
term  of  compensation,  840. 
tvltlon 

fees  and  rights  of, 

free  scholarships, 

free  to  residents  of  states 


as  to,  840. 

equipment  of, 
officers  of,  840. 

report  of,  to  military  instructor,  847 
retired  officers,  847. 
▼acfl.np.iAfl  Vn  regents,  848, 


IMDBJC 


VSAGB 

oonstruin#  wordt  aecordlns  to,  1^ 

I7SBS  AND  TRU8T8 

common-law  rules  aa  to*  4  4. 
VSURPBB 

acts  of,  absolutely  void,  44  T« 
who  is.  44  4. 
VACANCY.    See  tita.  NoaUaatlim  of  Officeraf 
Ofllcesy  PubUe. 
certain,  filled  only  on  petition,  lOM. 
during  session  of  legislature,  aiA. 
duty  of  persons  appointed  to  fill,  MT. 
how   filled,  when  not  otherwiae  provided 

for,  ais. 
in  board  of  directora  of  inaane  asylum. 
sie. 

in  board  of  resrents,  how  filled,  S4X 
in  certain  state  ofiUces,  how  filled,  aiS, 
in  city  otttces,  by  removal,  1197, 
in  commission  to  take  testimony  on  alao- 

tion  contest,  69. 
in  county  ofiUces,  how  filled,  lltU 
in  legrislature^  how  filled,  ai& 
In  ofllce 

aa  to,  aon. 

of  harbor  commissioner,  SIS. 

of  sherifC,   when   by   operation   of  laWt 
1128. 

of  superintendent  of  publlo  instruction* 

ais. 

In  offices  in  cities,  1147. 
In  school  trustees,  how  filled,  877. 
must    exist    before    appointment    to    fill 
made,  178  4. 

VACCINATION.     See  Ut  Vaeelmo  Aceat» 

compulsory,  728. 

of  passengers  of  Infected  veaaels,  TBS* 
of  school  children,  728  2. 
VACCINB  AGBNT 
appointment  of,  78; 
Ward  of 

asriculture,  187. 

equalization,   167* 

of  health,   188. 
eommissioner  of  immigration,   108. 
compensation  of,  728, 
compulsory  vaccination,  728  1,  2. 
directors  of  state  priaon,  107* 
duty  of,  728. 

harbor  commissioners,  SM, 
oflcera 

of  insane  asylum,  187« 

of  libraries,  157. 
pilot  commissioners,  108. 
port-wardens,  168. 
powers  and  duties  of.  158. 
regents  of  university.  187. 
state  board  of  education,  157. 
state  capitol  commiasioners,   168. 
to  obtain  genuine  vaccine  matter, 


of  asylum   for  deaf,   dumb,   and   blind* 

1B7. 
of  normal  school,  187* 
of  state  buryins-sround,  187* 
VAGRANTS 

Jurisdiction  of  police  court  to  punish, 
VAIiVB 
full  cash,  defined,  888. 
full  cash  property  assessed, 
VBHICLBS 

meeting,  how  to  pass,  88& 


TSNTURA   COVNTT 

distance  from  Sacramento^  41* 

VKSSBLS 

at  anchor,  to  show  lights,  648; 

bond  required  of  owner  or  conslsrnee,  Ti% 

certain,    exempt   from    immigration   laws; 

728. 
certain,  exempt  from  pilotage,  88S. 
oommissloners,    not    to    be    interested    li^ 


defined,  14. 

duties  of  masters  arriving  In  Callfomla. 
891. 

duty  of  pilota  in  relation  to  Infected.  9SL 

examination  and  inapectlon,  7S& 

fees  for  surveys,  888. 

fees  of  health  officer  for  examining  in- 
fected, 788. 

fines  for  violating  immigration  lawa,  712L 

how  equipped,  648. 

kind  of,  to  be  kept  by  pUota^  587. 

liable  for  pilotage,  668. 

notice  of  aale,  688. 

passengers  and  freight  not  to  land  from 
infected,  781»  782. 

passengers  on  infectedt  may  be  vaedn- 
ated,  788. 

penalty  for  not  carrying  boats,  648l 

pilot  responsible  for  lose  or  detention. 


pilots  outward-bound, 

quarantine  regulationa  for,  748u 

rates  of  pilotage,  682. 

rules  for  navigating,  647. 

sale  of  wrecked  or  damaged,  68& 

•hip -masters  failing  to  comply  with  aanl* 

tary  regulations,  721. 
ahip-masters  to  report  Infected, 
subject  to  quarantine,  722. 
aurvey  of,  by  port-wardena,  687» 
to  carry  what  boats,  64& 
where  assessed,  81%  818; 

VESTED  RIGHTS 
henefldary 

In   mutual   benefit  Insurance  policy  li; 

8  S4,  85. 
Interest  of  In  life  Insurance  policy  not 
a,  6  28. 

beneficiary's  interest  In  a  policy  of  insur- 
ance is  not,  6  88. 

bounties  given  by  statute  are,  when,  8  24. 

code  cannot  affect,  6  SS. 

ferry  privileges,  6  87. 

funding  debt  of  city  so  aa  to  cut  out,  8 
28. 

grant  of  land  irrevocable  cannot  be  an- 
nulled by  legislative  act,  8  89. 

Interest,  reducing  rate  of  redemption  un- 
constitutional, 8  81. 

none  in  running  of  statute  of  llmitatlonau 
11  12. 

not  affected  by  code,  6  St-48. 

not  neceasarily  a  perfect  right,  8  48. 

penalty,  change  of  statute  before  enforea- 
ment  of,  8  88. 

registry  lawa  not  retroactive  aa  to^  8  18. 

aalary  of  Judge  la  a,  8  89. 

atate  cannot  annul  contracta,  7  41. 

atatute  transferring  void,  when,  8  49. 

TSSTBRANS*  HOME 

Inhabitants  of  not  prevented  by  constita* 
tion  from  voting,  224  If. 


by  governor,  6& 

VldOVS  HABITS 

Children  excluded  from  school  because  of. 


IfTEWBRB,    ROADS.       See    tit.    Ro«ds    ■■« 
Hlvhwajs. 

TIlfBS 

not  of  natural  growth,  not  "ffrowlns 
crop"  and  taxable,  88S  84. 

VOI^UMTICUHS.     See  tit  state  MUltla. 

VOTIBS,    VOTBRSy   AND    TOTUfO.      See    tit 
Ble«tion« 
ehallenve 

as  to,  firenerally,  S90. 

duty  of  inspector,  830. 

oath  of  present  intentions,  8S0. 

college  students  not  precluded  by  consti- 
tution from  votinff,  aS4  16. 

construction   of   statutory   provision, 
2-6. 

difference  between  elector  and  voter, 
7. 

ellgrlbility  to  office  without  power  to  vote, 
SS4  8-10. 

failure  or  negrllgence  of  election  officer 
not  to  prejudice,  991  10. 

inhabitants  of  infirmary  not  precluded  by 
constitution   from  voting,  234   K. 

Inhabitants  of  Veterans*  Home  not  pre- 
cluded by  constitution  from  voting; 
234  16. 

instruction  to  by  ballot-clerk,  277. 

intent  of  must  be  determined  by  inspec- 
tion of  ballot,  291  12. 

may   write  name  of  candidate  on  ballot 


no  property  qualifications,  234  11. 
person    engaged    in    military    service    of 

United  States,  234  18,  14. 
power   of  state   to   determine  who   may* 

234  16. 
presumption  of  intention  of.  291  IS. 
qiiallflcation  of 
as  to,  generally,  283. 
at  primary  elections,  329. 
right  to  assume  that  ticket  conforms  to 

sample  ballot,  1136  20. 
soldiers    not    precluded    by    constitution 

from  voting,  234  16. 
who  not  entitled  to  Tote 
absent  soldiers  cannot  vote  abroad,  239 

2. 
as  to.  generally,  238. 
exclusion  of  women,  238  8. 
son  born  abroad  of  alien,  238. 

VOmrO  BOOTHS,     see  tit  Bleetlons. 

arrangement  and  construction  of,  27t. 
stamps  and  ink-pads  at  278. 
sufficient   number   to   bo   provided   at  all 
polling-places,  278. 

VOUCHERS 

Of  county  treasurer,  subject  to  Inspection* 


VOTAGH.     See  tit  Shipping. 

WAGBS 

mode   of   paying   may   be   regulated,   78T 
167-170. 

WAR  SICRVICB.     See  tit  National  Onard. 

WARD.     See  tit  Chuffdian  and  Ward. 


WARDHN  OF  STATB  PRISOIf 

duties  of.     See  tit  Prison  of  StatOb 
lieutenant-governor  is,  76. 

WARDS 

common  council  to  lay  out  1178u 

WARESHOUSBS 

regulating,  714  268. 

WARNING   FOR  DUT7.     See   tit    Nattmud 


WARRANTS 

auditor  to  number  consecutively,  1133. 

controller  to  draw,  87. 

county  auditor  to  draw,  1133. 

county,  to  be  numbered,  1133. 

drawn  by  school  district  superintendents, 


•zaminers  may  prevent  payment  IM* 

how  paid,  HIS. 

In  what  order  drawn,  91. 

Interest-bearing,  to  be  paid  first  lllSi 

land,  in  payment  for  land,  898. 

mode  of  redeeming,  1119. 

must  specify,  what  U33. 

not  paid  for  want  of  funds,  lllS^ 

BOtlee  of  redemptloa  of 

as  to,  generally,  1119. 

how  published,  1119. 

what  notice  must  state,  1119, 
of  reclamation  districts  redeemed  used  to 

purchase  land,  838. 
order  in  which  to  be  drawn  by  state  con- 
troller, 99. 
priority  In  payment  of 

action,  when  not  re-presented  In  tlma. 
1129. 

as  to.'  generally,  HIS. 
registry  of.  when  no  funds  to  pay,  1119. 
such,  to  specify  what  1138. 
treasurer  to  note  interest  paid  on,  1129. 
'^arrant^book"  to  be  kept  by  supervisors, 

1977. 
what  entitled  to  preference,  1119. 
when    and    how    treasurer   of    county   to 

issue,  1118, 
where  not  re-presented  according  to  no- 
tice, 1129. 

WATCHMRN 

duties,  94. 

for  state  capltol  and  governor's  mansion, 

and  salary  of,  88. 
for  state  treasury 

number  of,  94. 

powers  and  duties  of,  9^ 

salary  of,  94. 
porter  for,  and  salary,  9& 
salary,  94. 
treasurer  may  employ,  94. 

WATBIR 

pipes  for  conducting,  laid  In  streets,  1177. 
rates  for,  fixed  by  supervisors,  etc,  1962. 

WATBR  COMFANUDS.     See  tit  <»tlea. 

WATBR-DITCHBS 

for    irrigation    purposes,    assessable    for 
taxation,  899  40. 

WATBR-FRONT 

extension  of  streets  along.    See  tit  Stato 
Harbor  Gommlsaloner. 


consists  of  what  787* 


ISM 


UfDBX. 


VinSIOHTS  AND  MBASITRBS 
acre.  761* 

barrel  and  hofirshead«  7€L 
chain,  701i 

contracts,  how  construed,  7Cli 
«lTlslon 
of    capacity    for    commodities    sold    hf 

heap  measure,  7Cli 
of  half  bushel,  7«1. 
of  pound,  761* 
of  the  yard,  791. 
half  bushel,  division  ol^  70, 
heap  measare 

as  to,  srenerally,  7Cli 

bushels,  weisrht  oC  of  various  products, 

709. 
contracts  to  be  construed  by.  7C1, 
division    of    capacity    for    commodities 

sold  by,  792, 
measure   must    be    duly    heaped    up    tn 

form  of  cone,  749. 
weights  of  bushels  of  various  productSf 
792, 
hoffshead,  70, 
liquid  measure,  7C1. 
mile,  761. 

pound,  division  of,  7in« 
rod,  mile,  and  chain,  761* 
sealer  of,  78. 

solid  measure,  unit  of,  7C1. 
standard  of 
acre,  761* 

actual  standard  of  length,  751  9. 
as  to,  generally,  769i» 
barrel,  702. 
chain,  761. 
dlvlslom  of 

half  bushel,  fOL 
pound,  761. 
yard.  701* 
heap  measure,  701. 
hoffshead,  70. 
mile,  7«1. 
of  welffht,  7W  t. 
pound,  division  of,  761* 
rod,  761* 

state  to  fix,  7«1  t. 
■Bit  of 

capacity,  769  S. 
extension,  761* 
liquid  measure,  7C9. 
solid  measure,  799. 
weight,  791. 
yard,  divisions  of,  79]* 
weifirhts  of  bushels,  799. 
yard,  divisions  of,  791. 
WBIRS 

property,  and  taxable,  880  41. 
WHARFAGES 

harbor  commissioners  to  fix  rate,  87^ 
lien  for,  874. 
WHARFINGER.       Seo     tit     8tate     Umrhm 
Commissioners. 
of  San  Diegro  Bay,  919. 
penalty  for  refusal  to  obey,  914, 
WHARVBS,  CHVTBS,  AND  PUDRS 
application  to  erect,  984. 

what  to  contain,  and  how  made,  984. 
board  of  anperrisora 

may   srant  railroads  authority  to  con- 
struct, 887. 
to  authorize  construction, 
to  fix  rate  of  tolls,  989. 


board  to  hear  proofs,  and  grant  or  rsfoN 

authority,  988. 
oities,   etc,   incorporated,  exempt.  987. 
condemnation  of  lands,  988. 
dimension  of  wharves,  989. 
duties    and    powers    of    harbor    commit* 

sioners  as  to.     See  tit.   Harbor  Cob- 


francnise  for,  what  constitutes,  989. 

grant  of  authority,  extends  how  far,  ML 

how  to  obtain  use  of  lands.  985. 

leasing  of  land  to  include  wharf  to  steam- 
ship company,  988  2. 

license,  784. 

license  and  tax  for,  989. 

license    for    right    of    way     over    public 
lands,  987  2. 

must  show,  what,  984. 

notice  of  application,  service  on  non-resi- 
dents, 984. 

notice,  on  whom  served.  984. 

obstruction    of    free    access    by    riparias 
owner,  984  8. 

overflow  or  tide-lands  granted,  988. 

petition  to  lands  not  owned  by  applicant, 
984. 

railroads,   may   be    granted    authority  to 
construct,  987. 

rate  of  tolls,  to  be  fixed  by  board  of  su- 
pervisors. 989. 

restrictions  on  granting  authority.  987. 

right  of  state  to  build  wharf.  987« 
water-front  not  owned  by  state,  987. 

■pace  left  on  each  side,  98S. 

state   harbor   commissioners    may   enjols. 
984   S. 

supervisors  to  hear  proof  and  grant  au- 
thority, 988. 

territory   exempt   from   provisions,  987. 

to  be  kept  in  good  repair.  987. 

tolls,    rate    of   to   be    fixed    by   board  of 
supervisors,   989. 

trespass  upon  rights  of  state.  984  S. 

wharf  erected  in  tide-water,  984  7. 

who  to  authorize  construction,  9S& 

width,  989. 

WHITB  PBMAIiB 

born   and   residing  within   limits,  subject 
to    Jurisdiction    of    United    States,   is 
cltisen,  98  5. 
WIFBy  RBSIDENCB  Or.     Soo  titS.  Bnsbssi 
and  Wlfei  Realdcnea. 

WILLS 

definition  ot,  14. 
WITHDRAWALS*      See    tit    NontlnatlSB  •< 
Oflleers. 

WITNBSS 

arrested  by  order  of  legislature  for  noa- 

attendance,  99. 
assessor    may    examino,    in    relation    to 

taxable  property,  904. 
before  board  of  examiners,  147. 
before  board  of  supervisors,  not  prepaid 

1008. 
board  of  supervisors  may  subpoens,  un^ 

bound  to  obey,  1998. 
eontempt  of 
aid  of  counsel  for,  91  1. 
in  refusal  to  answer  questions,  91  2,  II 
in  refusal  to  obey  subpoena.  91. 
oounty   boards   of   examination   may  •<* 
amine,  04l»  •4& 


<•< 


<•< 


**» 


^WITNESS  (Continued). 

examination  in  contested  election,  B8. 
in  contest  of  election  to  leffislature.  com* 

pellinff  attendance,  68. 
not  held  to   answer  criminally  on   his 
own, testimony,  O, 
punished  by  lefcUlature  for  contempt*  •!• 
refusal  of,  to  testify,  61. 
required  to  attend  on  leffislature,  61. 
service  of  subpoena  on,  61. 
state  board  of  eQualizatlon  may  subpoena* 

946. 
State  may  require  persons  to  be*  M> 
subpoena  for  before   leffislative  commit* 

tee,  «l. 

WOMSSlf.    See  tit.  Female, 
not  enUtled  to  vote,  aS5  t. 

WOODS 

extlnsrulshinff  fires  In,  77& 
■etttmv  fires  to 

negrllfirence  Is  essential  factor,  77f  t-7* 

penalty  for,  777. 

pleadlnff,  777  8. 

subrogated  party,  777  9. 

WORDS 

construction  of;  14> 

irivlnsr  Joint  authority,  how  constmed,  lit 

WORDS  AND  PHRASBS 

'actual  value  for  asrieultural  purposes'* 

not  equivalent  to   "full  cash  value,** 

888  7. 
'address*'  equivalent  to  "residence/*  80  S. 
'average   dally   attendance,"    meaning  of 

in  school  law,  862. 
"benefits"    to   be    taken   into    account   in 

reclamation  district,  894  13,  14. 
"certified      abstract"      means      "certified 

copy,"  813  S. 
"citizen"   nearly   synonymous   with   **sub« 

Ject,"  89  8 
"contest,"  as  to  public  lands,  meaning  o^ 

704   8. 
"credit,"  means  what,  886. 
"day-time"  defined,  768. 
"demand  for  order  of  reference,"  meaning 

of  phrase,  8S7  4. 
"duplicate  assessment*"  as  used  in  act  of 

1880.  065  5. 
"election"  and  "appointment,"  distinction 

between,  176  2. 
"election,"  scope  of  word,  807  4. 
"entry"    In   reference   to   bill   on   records 

does  not  mean  to  copy  in  full,  04  1. 
"full  cash  value."  means  what,  886. 
"given  by  statute,"  penalty  is  forfeiture 

and  not  fine,  180. 
"growing    crop,"    ornamental    trees    not, 

880   24. 
"Immunity"   granted   by  constitution   not 

privilege  of  attending  public  schoolSb 

88  6. 
"improvements,"   means  what,  886. 
"month."  means  calendar  month,   16  5. 
''natural  boundaries"  do  not  exclude  artl« 

fldal.  827  9. 
"night-time"  defined.  768. 
"notices"  defined,  1121L 
"obligation  of  contract"  includes  remedy, 

10  67. 
"ofllce"    and    "public    trust,**    as    used    la 

constitution.  18S  S. 


"ordinary  agriculture  crops,**  construc- 
tion of  phrase,  866  72. 

'fpersoa" 
includes  corporation  within  meaning  of 

statute  of  taxation,  i^  4. 
municipal  corporation  is  a,  16  3. 

"personal   property,"   means   what,   886. 

"possession,"  as  used  in  code  in  relation 
to  assessment  of  taxes,  002  12. 

"prescription"  not  strictly  applicable  to 
right  acquired  by  public  by  use  of 
way.  628  80. 

"privilege"  guaranteed  by  constitution 
not  that  of  attending  public  schools. 
88  6. 

"process"  defined,  X122L 

"property,"  meaning  of  as  used  in  con- 
stitution, 882  47. 

"property,"   means  what,  886, 

"qualify,"  meaning  of  as  used  In  statute, 
180  28. 

"real  estate,"  means  what,  886. 

"returns,"  what  constitute,  804  8,  808 
8.4. 

Isettler  on  swamp-lands,"  who  Is,  811  S, 
814  26-82. 

^spoiled  ballot"  voter  does,  when,  280  S. 

Isuitable  for  cultivation,"  as  used  in  con* 
stitution,  814  80. 

Isuperin tendon t"  equivalent  to  "manag- 
ing agent,"  when,  002  20. 

"tenure"  defined,  6  2. 

"tenure  of  ofllce**  defined,  6  2. 

"the  peopleH  in  whom  sovereignty  resides, 
meaning  of  phrase^  26  21. 

"ton"  defined,  761. 

"town,"  meaning  of  in  section  70  of  aot 
of  March  28,  1868,  880  6. 

''value,"  means  what,  886. 

"white  male  citisen  of  United  States," 
meaning  of.  28  8. 

I,  use  of  in  charging  amount  assessed, 
827  6. 

WRBCKS  AND  WRBCKBD  PROPERTY 

action  on  bond,  668. 
bead 

action  on.  668. 

of  claimant  to  property,  668. 

owner    may    sue    although    claim    re- 
jected, 668. 

claimant  to  give  bond  before  surrender, 

662. 
costs  of  contest,  664. 

county  judge  to  certify  ownership,  liig. 
duty  of  citisen  as  to.  662. 
expenses  of  notice,  666. 
not  claimed,  to  be  sold,  664, 
notice  of  sale,  664. 
notice  of  wrecked  property,  666. 
expense  of  notice,  666, 


duty  as  to,  662. 

entitled  to  salvage,  662. 
order  for  surrender  to  claimant.  668, 
owner  may  reclaim,  662. 

owner  may  sue  although  claim  rejected, 
668. 

perishable*  property,   order  for  surrender 
to  claimant,  662. 


ofllcers  entitled  to,  662,  668. 
proceedings    to   settle   disputed    claims, 
as  to.  664. 


WRECKS     AND     WRECKED     PROPBRTT 
(Continued). 


to  be  stated  in  writing, 
sheriff  to  keep  possession  of. 
unclaimed,  to  be  sold. 


WRIT 

defined,  14, 

must  be  issued  In  name  of  people,  SI* 

WRIT  OF  CBRTIORARI 

does  not  He  to  review  action  of  eountj 
board  of  equalization,  MS  19. 

WRIT  OF  MANDATB 

Will  not  Issue  to  enforce. veto  by  major 
of  rate  of  taxation,  M5  •• 


to  b« 


WRITINO 

application  for  reduction  of  taxes 

In,  »41. 
appointment  of  deputies  to  bo  in*  111^ 
definition  of,  14, 
direction  to  sheriff  to  \>e  In, 

YARD 
division,  761, 
unit  of  extension,  7M« 

YBAR 

defined,  14,  79T» 
school,  when  commences, 
TOLO  COUNTY 

assemblymen,  49. 

boundaries  and  county  seat,  1080. 
boundary    between    Tolo    and    Liake    coun- 
ties, 1044. 


boundary  between  Tolo  and  Napa 

Ues,  IMS. 
oounty  seat  ot  IMWu 
description  and  boundaries  oC  IQMu 
distance  from  Sacramento.  41* 
notaries  public,  ISB. 
salary  of  district  attorney,  1147« 
treasurer,  when  to  settle  with  controllor. 


TOSBMITID^  MARIPOSA  BIO  TRBB  OROVB 

oommlssloners,  iSf. 

appointment  and  term  oC  7I> 
eommissloners  to  manase^  87S. 
ffuardlan  and  his  compensation,  8TiU 
report  to  commissioners,  87C. 

YOSBMITB  TAI.IJDY 

appointment  and  term  of  offlco  of  eommis- 
sloners, 7B. 
SOMlssionewi  of 

as  to,  generally,  9Ttk 

to  report,  874* 
number  of  commissioners,  f9k 
powers  of  commissioners^  87C 

TUBA  COUNTY 

assemblymen,  4Si 

boundaries  and  county  soal,  ]M% 

oounty  seat  of,  1048. 

description  and  boundaries  of,  1M& 

distance  from  Sacramento,  41* 

legal  distances  from  county  seat,  41. 

notaries  public,  ISB. 

salary  of  district  attorney,  1147. 

treasurer,  when  to  settle  with  cootrolJer. 
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